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The purpose of this outline is to provide a quick 

reference and introduction, primarily for the private 

practitioner not specializing in the field, to the 

authority, functions and procedures of the Federal Trade 

Commission in the antitrust area. The substantive aspects 

of the antitrust law are not intended to be covered in depth 

except as examples of recent or significant Commission actions 

dealt with primarily in the last section of the outline. 

I. Statutory Enforcement Authority. 

A. Section 5 of the FTC Act (15 u.s.c.A. §45). 

1. The basic provision, enacted in 1914 declares 

that, "Unfair methods of competition in 

commerce are unlawful". The Wheeler-Lea 

Amendment in 1938 added a prohibition against 

"unfair or deceptive acts or practices". 



2. Together, these provisions form the broadest 

criteria for measuring the anti-competitive 

effects of business practices found in the 

Federal antitrust and trade regulations 

laws. The scope of these prohibitions of 

trade restraints is not confined to the 

antitrust reach of the Sherman Act although 

all traditional antitrust violations are 

included. 

FTC v. Beech-Nut Packing Co., 257 U.S. 

441 (1922); FTC v. R. F. Keppel & 

Brother, Inc., 291 u.s. 304 (1934); 

FTC v. Cement Institute, 333 U.S. 683 

(1948); FTC v. Motion Picture Advertising 

Co. , 3 4 4 U.S. 3 9 2 ( 19 53) • 

3. The "conunerce" limitation - The Conunission's 

authority extends to acts or practices in 

interstate commerce and does not presently 

cover acts or practices that merely "affect" 

interstate commerce. 
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FTC v. Bunte Bros., 312 U.S. 349 (1941); 

but see proposed legislation to extend 

jurisdiction to acts and practices 

"affecting commerce"; (See e.g., S. 3201, 

9lst Congress, 1st Session). 

4. The dual nature of the Commission's 

responsibility. It is the only Federal 

agency charged both with enforcing laws 

against anticompetitive practices and 

with protection of the consumer. 

FTC v. Keppel & Brother, Inc., 291 U.S. 

304 ( 19 34) (exploitation of consumers 

is an unfair method of competition); 

FTC v. Royal Milling Co., 288 U.S. 212 

(1933); FTC v. Colgate-Palmolive Co., 

380 U.S. 374 (1965) (the Wheeler-Lea 

Amendment showed Congress• special 

concern for the consumer). 
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B. Section 11 of the Clayton Act (15 u.s.c.A. §21). 

1. The Commission has specific responsibility 

under that section to enforce Section 2 

(as amended by the Robinson-Patman Act), and 

Sections 3 and 7 of the Clayton Act which 

prohibit, respectively, discriminatory 

pricing and related practices, exclusive 

dealing by sellers and corporate acquisitions, 

where the effect "may be to substantially 

lessen competition or tend to create a 

monopoly in any line of commerce".:_/ 

C. Other statutes administered by the Commission. 

With the exception of the Export Trade Act 

(The Webb-Pomerene Act) 15 U.S.C.A. §61-5, 

most of the remaining statutory responsibiliti~ 

*/ The Commission's jurisdiction also covers 
Section 8 relating to interlocking directorates. 
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of the Commission are directed primarily 

toward protection of the consumer. These 

acts also work, however, to promote fair 

and honest competition in the areas in which 

they operate. They are: 

1. Wool Products Labeling Act, 15 

u.s.c.A. §68. 

2. Fur Products Labeling Act, 15 

u.s.c.A. §69. 

3. Flammable Fabrics Act, 15 U.S.C.A. 

§1191-1200. 

4. Textile Fiber Products Identification 

Act, 15 u.s.c.A. §70. 

5. Fair Packaging and Labeling Act, 

15 U.S.C.A. §§1451-61 (except with 

respect to foods, drugs, devices 

and cosmetics}. 
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6. Consumer Credit Protection Act 

(the Truth-in-Lending Law} 15 

U.S.C.A. §f60l-77) (the Commission's 

responsibility extends to retailers, 

finance companies, non-federal 

credit unions and other creditors 

not specifically regulated by 

another government agency}. 

Investigative Authority. 

A. The Commission, in addition to authority to 

conduct investigations in connection with 

specific enforcement actions under Section 9 

of the FTC Act (15 U.S.C.A. §49} has very broad 

powers to conduct investigations of corporations 

and corporate activities of every kind under 

Section 6 of the FTC Act (15 U.S.C.A. §46} and 

to require special or annual reports furnishing 

"such information as [the Commission] may require." 

Such investigations may be for the purpose of 

developing information to further enforcement 
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activities, to develop industrywide rules or 

simply to expose to public view.corporate 

phenomena lying within the general area of 

Commission activity. 

FTC v. Waltham Watch, 169 F. Supp. 614 

(SONY 1959); Lehigh Portland Cement Co. 

v. FTC, (1968 Trade Cases ,172,620 (ED Va.), 

aff•d. per curiam F.2d (4th Cir. 

October 27, 1969). 

III. Limitation and Criteria of Commission Actions. 

A. Manpower and budgetary limitations. 

The Commission has a total staff of about 

1270 employees, of which 250 are attorneys 

engaged in whole or in part in antitrust 

enforcement. The Commission•s total budget 

is approximately $20 million annually, of 

which approximately a third is directed to 

antitrust matters. 
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B. Statutory criteria. 

Under section 5, the Commission acts when 

it deems such action to "be to the interest 

of the public." 

C. Liaison with the Department of Justice. 

In general there is some degree of overlap 

between the Commission's jurisdiction and 

that of the Antitrust Division of the 

Department of Justice. The Commission by 

custom has enforced the Robinson-Patman 

anti-discrimination law while the 

Department of Justice, with its sterner 

sanctions, has usually moved against hard-co~ 

antitrust violations. Both agencies enforce 

the Merger Act (Clayton Act §7). In order 

to avoid duplication of effort, there is a 

formal liaison between the Antitrust Division 

and the Commission through which matters are 

cleared to one agency or ~he other. 
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D. Program planning. 

The Commission generates investigations of 

possible antitrust violations on the basis 

of its own action as well as of specific 

[ 

~'i 
. I 
:! 
I~ 
'II ·,I 
II 
If. 
j, 

applications for complaint, either in the 

of referrals from Congress or information 

form 

received:J 

directly from the public in formal written 

applications for complaint. In the recently 

announced reorganization of the Commission, 

the Office of Policy Planning and Evaluation 'i 

has been substantially enlarged and upgraded. 

The Commission, as well as the American Bar 

Association's Commission that recently examined 

the Commission, recognized the need for more i I 

effective use of the Commission's limited I 
resources requiring a more affirmatively 

programmed approach to pinpoint emerging problem 

areas, such as reciprocal dealing among 

corporations or discriminatory promotional 

allowances in particular industries or to 

deal comprehensively with ~ndustrywide problems 
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involving several types of antitrust viola 

and other law violations, as, for example, in 

the area of the burgeoning.franchise industry. 

IV. Commission Antitrust Enforcement Procedures. 

A. The cease and desist order is the basic Commission 

sanction (15 u.s.c.A. §45(b)). It results either 

from a consent settlement prior to formal adjudica-

tion (see 16 C.F.R. §§2.14, 2.31-2.35~/) or from 

a final determination of a matter by the Commission 

after formal hearing (see 16 C.F.R. §§3.1 et seq.; 

15 U.S.C.A. §5 (b)- (k)). 

The Commission has successfully sustained its 

right to seek a preliminary injunction in a 

merger case under the All Writs Statute (28 

U.S.C.A. §1651). FTC v. Dean Foods Co., 348 

U.S. 597 (1966). Legislation has also been 

proposed to give the Commission specific 

authority to seek injunctions in deceptive 

practice cases (seeS. 3201, 9lst Cong., 1st S 

*/ The Commission's Rules of Practice are also found at 
CCH Trade Reg. Rep. Vol. 3, 119,500. 
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