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APPENDIX A - SUPPLEMENTING THE ANSWER TO QUESTION OFE b
i

In the cases now pending before the Commission involving the basing
point question, price fixing conspiracies are charged. Of course, until T
they are submitted to the Commission for final determination I cannot know
whether the charges have teen proved. These cases are: ,

(1) Chain Institute Inc., et al.,, Docket No. 4878, In this case some
twenty manufacturers are charged with having combined and conspired to re-
strain trade in the sale of chain and chain parts. Among the charges are:

"The charges as hereinafter set forth are to the effect thet the
respondents have combined and conspired to restrain trade and commerce
in the sale of chain and chzin parts among the several States of the
United States, that they have been and are moking effective such com-
bination and conspirecy through cooperctive and collective action be-
tween and among themselves and with others, c¢nd that cach respondent
engaged in the manufacture and sale of chain uses methods and practices
to mske the combination and conspiracy more effective,"

"Besing Point Pricing System: Each Respondent Member in arriving
at the sums or amounts quoted in its publishcd price lists relating to
Welded Chain provides that the delivered cost to any intending pur-
cheser or user at the latter's destinztion shzll be the Tigure or sum
resulting from the use of a formuls composed of a2 basing price plus
freight from = single basing point (Pittshurgh, Pennsvlvenia) to the
destination of such purchaser or user irrespecctive of whethsr shipment
is to be made or is made from such basing point or another location
from which other and different freight rates 2ctuzlly apply.

"Es.ch Respondent Member uses ::nd spccifies in its price lists re-
lating to Welded Chain, the szme base point ~nd the snme base price for
such base point used thot is used and specified by other Respondent
Members, The result is that when the same bsse prices of each Respond-
¢nt Member are so used as factors in the formula of bnse price plus the
same freight factor from the bose point to » purcheser!s destinztion,
their quoted delivered cost or price on Weldcd Chuin to any intending
purchaser or user at his destination is exactly matched and made iden-
tical by all Respondent Members =t zny given time.

"Seid Respondent Members produce Welded Chein =nd ship same tc
their respective custormers from numerous poirts other th'n the point
used, as aforesaid, as a besing point.

"Each Respondent Member, in its use of the afores:id basing point
practice, notwithstanding differences in the actu.l freight rates from
its place of business and menufocture to the different locations of its
different customers with lower rates appiying to those nearby than to
those more distzntly located, habitually and systematically demands,

- charges, accepts and receives as an inherent and necessary incident to
the said besing point practice of delivered price quotations, larger
sums and smounts for products of equal quality and quantity from its
customers loczted at or near its place of business or manufrcture then
from other customers located at grested distences, Such nearby




customers are thereby required to pay more, and the more distant cus-
tomers to pay less, to each Respondent Memter for Welded Chain than
would be the case if the forces of competition made and determined the
prices at which Respondent Members sell chain and chain products.

"Each Respondent Member, as aforesaid, uses said basing point
pricing practice as & device by which it not only suppresses price
competition and deprives its nearby customers of price advantages whic
they would, under competitive conditions, enjoy by reason of their prox
imity to points of production, but also as an inherent and necessary
incident to the operetion of the aforesaid basing point method of pric-
ing, unfairly discriminates against its nearby customers in favor of
those more distantly located."

"Freight Equalization Pricing System: Each Respondent Member, in
arriving at tiie sums or amounts quoted in its published price lists re-
lating to Weldless Chain, provides that the delivered costs to any in-
tending purchaser or user at the lntter's destination shull be the
figure or sum resulting from the usec or zpplication of a formulz of an
f.o.b, factory price quotation plus whatever freight factor is neces-
sary to exactly equulize or match the sum of a base price at four
specified basing points, nemely, f,o0.b, York, Pennsylvania; Cleveland,
Chio; Cincinnuti, Ohio; or Bridgeport, Conneeticut, plus freight there-
from to the buyers! destination ns announced by it or other of the Re-
spondent Members in such manner, form «nd substznce as to enable, and
which docs enable, <1l Respondent Members to match their delivered
costs on Weldless Chuin as quoted by them to sny intending purchaser
or user zt his destinution 2t any giver point of time,

"32id Respondent Members produce Weldless Chain end ship seme to
their respective customers from points other than the points named zs
~foressid as f,o.b, points from which freight is equalized nnd deliv-
ered costs m:tched,

"Eoch Respondent Member, in its use of the zforesaid freight
equulization pricing practice, notwithstznding differences in the zctua
freight rates from its pleace of busincss ond manufacture to the differ-}f
ent locztions of its different customers with lower rotes applying to !
those nearby thun to those more distantly located, habitually and sys- 1k
‘temutically demnnds, charges, acccpts =nd receives s an inherent nnd %
necessury incident to the said freight equalization practice of price i
quotaticns, lurger sums und amounts for products of the same quelity and
quantity from its customers located 2t or ncar its place of business  §
and munufceture than from other customers located at grenter distances, i
Sgch nearby customcrs arc thereby required to pay more, :nd its more
distint customers to pny less, to such Respondcnt Member for Weldless
Chain and chuin products than would be the case were its price quotatio
detcrmined by the forces of competition,

‘ ."Each Respondent Member as aforesczid uses said freight equalizatiof
Priglgg practice as a device by which it not only suppresses price come
pet1t19n and deprives its neurby customers of price udvantages which
otherwise they would nsturally enjoy by reason of their proximity to
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places of productions, but also discriminates against such nearby cus-
tomers :in favor of those more distantly-.located."

"Zone Pricing System: Each Respondent Member in arriving at the
sums or amounts quoted in its:-published price lists relating to Tire
Chains provides that the delivered cost of tire chains to any intend-
ing purchaser or user at the latter's destination shall be didentically
the same delivered cost quoted to all other purchasers or users in the
United States wherever located, irrespective of the fact that some such
intending purchasers and users are located at or near such Respondent
Member's place of manufecture end shipment and other purchasers znd
users are located thousands or miles away; also irrespective of the fact
that the cost of shipping tire cheins rrom its place of minufacture
ranges from zero, with respect to those customers who take delivery at
its place of manufacture, to an emount equal to & substantial part of
the net price realized from the delivered price cf Tire Chzins sold to
customers located at distances of 1,000 miles or more from the place of
menufacture,

"Ezch Respondent Member uses the aforeszid zonc prieing practice
in order that it 2nd other Resporndent Members might mateh, ~nd through
its use they are enabled to match, the delivered cost gquoted bty ezch
of the others to any intending purcheser or user of Tire Chains ot any
destination at a giver time,

"E-ch Respondent Member, through the use of the afores:id zone
pricing pructice, notwithstanding differences in the actuszl freight
rctes from its place of business =2nd monufacture to the different loca-
tions of its different customers with lower rates applying to those
nezrby than to those more distuntly loeated, habituzlly and systemctically
dem:nds, charges, accepts and receives as a necessary incident to the
aforesnid zone pricing practice of delivered price quotations, linrger
sums and amounts for products of equal qu=lity and quuntity from its
respective customers located zt or near its place of business or m nu~
facture, than from other customers loested nt greater distrnces. Such
neirby customers are thereby required to psy more, znd the more distent
customers te pay less, to it for Tire Chuins than would otherwise be the
case if the forces of competition made and determined the price quoti-
ticns of each such Respondent Member,

"Eeeh Respondent Member s aforesaid uses scid zone pricing prac-
tice as 3 device by which it not only suppresscs price competition and
deprives its nearby customers of price advantages which otherwise they
w9uld neturclly enjoy -by reason of their proximity to points of produc-
tion, but as 2 necessary incident to se.id zone pricing prrctice dis-
criminutes against its nearby customers in fuvor of otrer customers
more distantly located," '

(2) National Le:d Co., et el., Docket No, 5253, In this cuse the
Nationzl Lead Company is charged with having monopolized and attempted to
monopolize the interstate sale of lead pigments end with huving combined,
cogsgired, and cooper:ted with six other respondents to hinder, lessen, ond
climinate price competition in the sale of lezd pigments in the United States,
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The respondents are 2lso charged with heving an agreement to use ~n identi-
czl zone pricing system which results in each selling =zt identiczl prices in
various geographical nreas, I quote from portions of the complaint:

"Respondent Nutionel Lead Comp-ny at the time of its inception,
in 1891, embarked upon the exccution of a plan and program to secure
unto it « monopoly of and a monopoly power and control over the manue
frcture, pricing, sale and distribution of white lezd in commerce.
Pursuant to, in furthersnce of, and in order to effectuate the purposcs
of thrt plan and program, respondent Netional hns engaged in, continued
znd is now cdoing and perfo*mlng znd carrying on the following -=cts,
methods and prectices,”

"Respondent Nationsl has also combined and conspired with the few
remzining small and ostensibly independent manufacturers and primary
sellers of white lead in the United States. 1In.so doing, it has coop-
erated with and received nassistance and cooperation from respondents
Eagle-Picher Lead Compuny, Engle-Picher Sales Company, Anccondz Copper
Mining Company, Internztionzl Smelting & Refining Compeny, The Sherwin-
Williams Compary, The Glidden Company, and the Lead Industries Associz-
tion in vhich orgonization 211 rospondents are niembers, in doing ind
performing the following zcts and engaging in the folliowing methods ond
practices,

(1) Agreed to adopt und hove cdopted ond m:inteined - system of
delivered price quotntions which prevents reflcction of any differences
in the cost of delivery between the respective places of munuficturce of
respondent producers, the primary scllers and to the respective locz-
tions of intending purchascrs of white leud;

(2) Agreed to zdopt and huve udopted and maintained a plan
whercby the United Gtates is divided into so-culled zones wherevy price
offers made by the producing and primiry selling respondents to all
purchasers of z class throughout any one of such zones, regardless of
locztion 2nd the differences in freight r.tes from shipping point to
destination, ~re matched, except that by preirrangenent snd understand-
ing the offers mnde by respondents Glidden, Sherwin-Willi=ms and
International sre permitted to be mrde and mmintained ot fixed differ-
entials beiow the matched offers of respondents National und Engle-Piche

(3) Agreed to scck and sccure and hi.ve sought 2nd sccured the
advice, assistunce and cooperntion of the Lzad Industries Association,
its officers, employeces, ~nd agents in fixing, «dopting, publishing
and using noncompetitive terms ond conditions of sale in connection
with sales and oifers to sell white lead in commerce;

(4) Exchanged directly and through the officc of the Lead Indus-
tries Association znd with the ccoperation of officinls of that
Associution price fuctors 2nd information conecerning price factors ex-
pected by respondents to be used and which at times have been used by
the primory sellers of white lezd, including the respondents, in calcuw
lating, determining :nd ﬂnrounc1ng their cffers to sell white lead in
commerce;

(5) Agreed to adopt and have wdopted, mzint~ined and used terms
wnd conditions of szle embodied in so-called "consignment" or "cgency®
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agreements under the leadership of respondent National Lead Company
for the purpose of prevenhting dealers selling white lezcd and white
lead paint from making offers to sell such products at levels lower
than the offers made by the respective respcendent producors whose nemes
were affixed to such "consignrent® cr ".gency" cgreerents;

(6) Agreed to fix, and have fixed and included in offers to sell,
the prices, terms and conditions at which white lead is sold and offered
for sale in commerce; _

(7) Respondents National and Bagle-Picher have discussed and
collaeborated upon carefully considered ways and mezns to have written
into Federal specifications provisions, designed by respondent Esgle-
Picher to eliminste from bidding on Federzl Government proposals to
buy their industry's products, prospective biders who werc known to
solicit Federzl Government business through bids based upon specifica-
tions different from those applicable to the products of respondents
Nutional and Esgle-Picher; and

(8) Respondent National entered into contracts and understend-

-~ ings with E, I, du Pont de Nemours Company, Inc., a large paint manu~
fzcturer, for the purpose and with the effect of premoting muintensance
of the levels of price fixed by National nnd other producing and pri-
mery sellers of white lead."

(3) Clay Products Association, Inc., et al.,, Docket No. 5483. In this
case some eighteen manufacturers of clay products and their trode associo-
tion ure charged with fixing and msintecining prices 2nd one of the methods
alleged to have been wsed was that of establishing geogrophical zones for
pricing purposes. It is churged in port:

"For more than five years last past respondents have done and per-
formed, and zre now doing and performing, unfair ncts =nd przctices,
have engaged in nnd 2rc now c¢nguging in unf:ir methods of competition
in violaticn of section 5 of the Feder:l Trade Commission Act in that
they hove zcted, and are still acting, wrongfully snd unlicwfully oy
cooperating between and umong themselves in estublishing, ~dopting and
continuing & common course of action, concert of -ction «nd sgreecment,
resulting in substantizl hindrence, frustration, restraint, suppression
tnd prevention of competition in the szle 2nd distributicn of vitrified
sewer pipe in trade and commerce, as "commerce" is defined in the
Fedsral Trade Commissicn Act.

Pursuant to, in furtherance of, and in order to effectu~te the pur=-
poses and objectives of the ofores:-id cooperation and common course
of action, and us part of their snid cooperation, commen coursc of
action and agreement, respondents hcove formulated, =dcpted, per-
formed and put into effect, among others, the overt ~cts and used
the methods, systems, practices and policies listed, described =nd
set forth in the immedintely succeeding subparagraphs numbered 1 to
4, inclusive, of this PARAGRAPH SEVEN:

1. Respondents have fixed, established und meintuined prices

for vitrified sewer pipe in most of the trezde zrez in vhich they

do busiress. A method used in that connection is that of divid-

ing the tr:de ares into delivered price zones and agreeing upon

and jointly publishing a master price list known generally in the
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trade as the western price list, which said price list sets forth
a busic price for each type of product for sale, together with di
count rates which are applicsble to the several delivered price
zones, according to an agreed upon schedule of freight rate dif-
ferentials. The delivered prices in any given zone do nct re-
flect the true and actual freight rates tc all destinations in the
zone, vut are averages of freight retes to the zone from the ves-
ing ares, which is Uhrichsville, Ohio.

2. Respondents have established and maintained & common course
of zction regarding dealers which includes the designatiocn of
dealers, the terms and conditions of sale, including the discount
or comnuission to be allowed to deulers; =nd the allocation of
sales bctween themselves and dealers,

3. ZRespondents have established and maintained a list of jobbers
terms and conditions of salc to jobbers, end agreed upon thc
ellocation of scles betwsen jobbers and themsleves,

4. Respondunts heve made use of respondent Clay Products Associa
tion as 2 medium for establishing ond agreeing upon prices, pric-
ing methods, preparation of price sheets for publieation, de-
livered price zones, nrices in delivered price zones, dcfining cnd
classifying denlers znd jobbers, establisking uniferm terms and
conditions of sale and otherwise lessening, restricting and
sunpressing competition between and among themselves in the sule
and distribution of vitrified clay sewer pipe.

(4) In Clay Sewer Pipe Assoc., Inc., et al,, Docket No. 5484 some
twenty manufacturers of scwer pipe =znd their trads associztion are charged
with corspiracy to fix prices and one of the methods rllcged to have been
used was the metliod of agreeing upon prices in particular geographic.l zones
I quotz from the compluint:

"For mere then five years lest past respondents hove done and per-
formed, +nd 2rc now doing and performing, unfrir wcts and practices,
hzve eneiged it and ire now engzging in unfair methods of competition,
in viclation of section 5 of the Federal Yradc Commission Act in that
they have neted snd arc still zeting wrongfully wnd unlawfully by
cooperating between and cmong thewselves in esteblishing, cdopting ond
continuing » ccmmon course of action and .grcement, resulting in sube
st.ntinl hindrenec, frustrition, restrzint, suppression und prevention
of competition in the sule ond distributicn of vitrified sewer pipe in
trude and commerce, s "commerce" is defined in the Feder-l Trade Act,
Pursu.nt to, in furtherance of, and in order to effectuate the
purpcses and objectives of the aforesnid cconeration and common
course of action, respondents as a part of their said cooperation,
common course of -ction and cgrecment, have formul~ted, adopted,
performed -nd put into effeect, wmong others, the overt acts «nd used
the wethous, systems, pructlces and poliecies listed, described und
set forth in the immedistely succeeding subparagraphs numbered 1 to
5 inclusive, of this PARAGRAPH SEVEN:
1. Respcndents by combination have fixed and mzlnt(lned prices,

2. Respondents in combination, ccmpose and announce prices for

vitrified clay sewer pipc and allied products at cach and £11 des-

tinations at which they sell, by vsing »nd maintaining, concertedly
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and collusively, a basic price list (known in the trade as the
Eastern or Standard Pricé List for vitrified clay sewer pipe and
sllied products), e freight rate compilation showing certain rates
from Akron, Ohio, to destinations in respondents' trade ares, and
the practice of announcing prices at any given destination in
terms of percentage discounts from the basic list on the basis of
the carloud freight rate to the freight zone in which the dstina-
tion is located, a2s shown in the freight rate compilaticn,

3. Respondents, by combination, concertedly and collusively
establish and maintain uniform terms and conditions of sale to
dealers, and the allocation of sales betwecn themsclves and deslers.

4. Respondents, by combination, concertedly snd collusively
establish and maintain a list of jobbers, the terms end conditions
of szle to jobbers, and allocate sales between themselves znd
jobbers,

5., Members of respondent association as set forth above, by com-
bination, collectively and concertedly maintain respondent Clay
Sewer Pipe Association, Inc,, and use szid association as 2 medium

- for promoting, aiding and rendering more effective conccrted
efforts to suppress and eliminate competition as described in the
preceding subparagrzphs 1, 2, 3, and 4 of this PARAGRAPH SEVEN,

(5) In Corn Products Refining Co., et al, Docket Ko, 5502, which I re-
ferred to a few moments ago, it is alleged that the nine major mznufacturers
of corn derivatives who manufacture =and sell 95% of these products in this
country engaged in a combinction to fix 2nd meintain prices, I quote from
the compleint:

"Respondents are now and for many years past have been engaged in
& combination, conspiracy and a common course of =ctiorn in fixing =nd
meintaining prices, terms and conditions of siuile of corn derivatives
sold by them in interstate commcree, Said combinution, conspiracy and
common course of action has been supported and mrintzined by agreements,
concert of action and cooperation entered into and carried on for the
purpose and with the effect of promoting u system of delivered price
quotations in connection with the sale and delivery of ccrn derivatives
and the mutching of scid delivered price quotations, terms end condi-
tions by 2ll of the manufucturing and primary selling respondents, os
set forth in quotztions by two or more sellers to any customer or
prospective customer, Pursuant to, in furthercsnce and in cffectuzation
of the purposes and objectives of the sforesczid combinaticn, common
course of action 2nd cooperation, respondents have formulcated, adopted
and performed and put into effect among others the pructices and used
the methods, systems and policies listed, described and sect forth in
the immediately succeeding subperagraphs numbered 1 to 21, inclusive
of this PARAGRAPH SEVEN, 21l and singularly for purpose and with the
effect of eliminating and suppressing competition between and =mong
themselves,

"Pursucnt to the cormon purpose of matching delivared pfice quota~
tions.alleged in the preceding PARAGRAPH SEVEN, respondents have sys=-
tematically prevented differing transportation charges invclved in
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shipping to differently located customers from affecting the cost of
goods to customers by selling corn derivatives on the basis of de-
livered price quotations made up, in the case of the bulk goods, of &
price f.o.b. designated basing points plus the rail freight rete to
customers! destinations, and in the case. of packsged goods, by divid-
ing the country into numerous arbitrary geographical zones or
territories, within certain of which 2 flat delivered price is quoted
irrespective of location of the customer within the zone while to cus-
tomers within certain other zones prices are quoted on =2 basis of a
pricz f.o.,b, designated busing points plus rail freight to destination,

"In employing the zone and basing point methecds of guoting and
selling corn derivatives in commerce, as set forth in PARAGRAPH SEVEN
of this Count II sbove, each of the respondents systemctienlly cecepts
end recsives higher prices from some customers than from others, de-
nending on the location of such customers from the basing points and
within the zones uvpon which delivered price quotations are caleulated;
znd each of the rcspondents adds arbitrary cmounts to base prices in
somz cases, or deducts arbitrary emounts from buse prices in other
crses depending on the locction of the customer from the basing points
or within the zones., JSuch crbitrzry additions and deductions hzve no
relation, in meny cases, to differences in the cost of transporting
corn derivatives to the purchisers thereof, und are discriminctions in
price practiced by the respondents with the effect of eliminating come-
petition between and among themselves,"

(6) "In American Iron and Steel Institute, et al,, Docket No. 5508, one
hundred and one manufiucturers of steel products and their trade ..ssociition
were charged with agreeing to fix prices of such vroducts and in so doing
are elleged to have mrde usc of a basing point system of pricing., I quote
from the complaint:

"The stecl industry is one of the basic industriecs of the nation,
Respondent Procducers produce and sell substenticlly 211 of the steel
thzt is produced «nd sold in the country. According to reports of
Respondent Institut:, its members produce more thun 26 percent of the
country's tot~l output of stzel. The total doller volume of their
scles of the products inveolved herein in 1946 wns spproximately
$5,000,000,000, The steel preducts which they produce ~nd sell are
regularly uscd in the production of sutomobiles, zgriculiur:l imple-
ments, tools and machirery, hardware, plumbing supplies, metrl cans und
centeiners, railrord equipment, homes, buaildings, public buildings,
bridges, dums, ard other products and things and ere of gre-t importance
tc the public generzlly, lhe Federal, State ond municipal governments
of the nation purchus: large quentities of steel annuclly,

Producer Respondents, in the regular course of their busincess, are
enguged in interstite commerce, as "commcorce" is defined in the Federal
Trode Commission Act, vnd in thut connection huve used the acts, poli-
cies and methods hereincfter alleged., They sell and deliver ccross
State boundary lines and in the District of Columbia large quantities



of their products and supplies, end, in addition, sell and export
steel products to purchasers thereof in foreign countries,

Respondents .have the power to dominate and manipulete the markets
in which their unorganized customers and consumers must buy their
products and to .frustrate, destroy suppress, and eliminate competition
between thamselves., The American Iron end Steel Institute is made use
of by Producer Respondents as e vehicle or medium for collective
action and it assists the Producer Respondents in dominating and ma-
nipulating markets and in the carrying on of the unfair methods of com-
petition hereinafter alleged. Collective action taken by Producer Re-
" spondents through respondent Institute in connection with the incresse
in steel prices which was announced during July 1947 is an instance in
point,

"pProducer Respondents have followed and do now follow a planned
cormon and cooperative course of action in their employment and use of
basing point practices, as hereinafiter particularized, set forth and
alleged in this PARAGRAPH FCUR. The prectices involved the designating
cf = certain location or a limited numbur of locutions zs basing points
for pricing purposes. Such locations will hereinazfter somctimcs be re-
ferred to as buzsing points, For each such basing point a factor "besse
price" is announced, Such factor will hereinafter sometimes be re-
ferred to as "basc nrice" or "bising point price," The f:rctor of "basec
price" thus uscd is announced by respondents c¢cs f,0.b, Pittshurgh,
Punnsylvznia, on some products, On other steel products with respect
to a given delivered price quotation, the factor "base price," us
announced by Producer Rcspondents, is unnounced as f,o.b. cne or two
or more locctions (numely, a basing point) pius "freight cpplicatort
therefor to scid destination., Regulerly, and in meny instances,
Producer Respondent produce stecl 1t and mske shipments from locations
other than those designated and uscd as busing points in calcul=ting
the appiicable delivered price quotcztions.

In calculating, ¢rriving at end announcing delivered price quota-
tions, Producer Respondents use a formuls, ineluding the foctor "bese
price" and a factor designated by respondents cs "freight rate.” The
latter factor, when used by Producer Respondents for pricirnz purposes,
is teaken from e compil.tion coopcritively and collectively preduced
by respondents through Respondent Institute., The frctor thus desig-
nated by Respondents 2s "freight rote" is herein sometimes referred to
as "freight epplicator." Thus, the delivered price guot-tions of
Producer Respondents involve the use of a formuls, namely, "base price"
plus "freight cpplicator." The factor "freight npplicator" thus
utilized purports to represent the zppliesble freight rate on & given
shipment, However, ir no instcnee except by hrppenstunce does it
represent the sum of the spplicable freight rate on 2 shipment by a
Producer Respondent where the delivered price therefor wes bused on the
besing point price f.o.b. 2 locition other thzn that from which shipment
wes mede, Furthermore, vzriances thus erising in many instances on
some steel products cccur btecause Producer Respondents making quot-tions
in such instinces have utilized the foctor "u:se price" at a basing
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point plus the factor "base price" at a tasing point plus the factor
"freight applicetor" supposedly representing freight charges from the
basing point thus selected to the destination involved, although ship-
ment is actually made from a production point much nearer freight-
wise und at substantially lower zctual transportation cost than the s
represented by said "freight zppiicator" used as a part of the formula
for the delivered price, In other instances, Producer Respondents,
although making shipments from one of the afores:id basing points
cclculates delivered price quotations with respect thereto through the
use of the formula of base plus freight applicator applicable from an
entircly different basing point than the point of shipment,

Russellville Cenning Co., Vv, American Can Co, F. Supp. (D. C., \,D. Ark,, 194Q

This was an action for triple damages for injury suffered by & cznning
compeny by being forced to pay the Amcrican Can Co, a higher price for its
cans than was paid by competing canning companies which diseriminotion the
court held to be in violation of Sec. 2(a) of the Clayton Act, as zmended,



APPENDIX B - SUPFLEMENTING THE ANSWER TO QUESTION 2(b)

I assume that the President in referring to a recent decision had in
mind the opinion of Judge Farker of the United States Circuit Court of Ap-
peals for the 4th Circuit, in the Bond Crown & Cork Company cesc in which
it was stated:

"Innocent explonations are offercd as to eczch of the circumstances
relied on by the Commission, end if it were periissible to consider
each of the circumstances cut of connection with the others, there
would be much force in the argument of the petitioncrs. Uhen 211 of
the circunmstunces are considered together, as they must be, howcver,
there can be no question zs to their sufficicency to support the findings
and conclusions of the Commission, The standardization of procuct, for
example, would be innocent enough by itself, but not when tikeu in con-
nection with standardization of discounts anc differentials, publication
of prices with agrecments not to charge less than a minimuwa wader pa-
tent license cgreements affecting practically vhe entire industry, the
freight equalization which we have described :nd such uniformity of
prices throughout the industry as to lewve no price competition of any
sort anywhere., The practice of freight equelization might be all right
if used by the manufacturers individually, but not when used in ccnnec-
tion with stunderdization of prcduct, patent control, price publication
and unifornity of discounts end trude pructices in such way as to destrcy
price coupetition, A4s in the cose of nost coaspirecics to resirain trade
and destroy competition, there is no direct evidence of wny express
cgreenent to do what the law forbids; but no such evidence is required,
nor is the Comrssion required to accept the deniuls of those churged
with the conspireccy wercly because there is no direet cvidence to cstab-
lish it, for it is wcll settled that 1The esscnticl combinstion or cone
spiracy may be found in o course of dealingsor other circuwistences as
well @8 in any exchange of words, "



'APPENDIX C -~ SUPPLEMENTING THE ANSWER TO QUESTION 3(a)
I think I.should note that these issues grew out of Commission proceed-
ings in which conspiracy was central. The controversy which began in 1948
appears to have been prompted-by the decision of the U. S. Supreme Court in
the Cement case. After that Court, in April 1948, decided the Cement Insti-
tute case and upheld the Government by a 6~to-1 decision, various trade
journals and industry spokesmen expressed concern as to-the significance
of the decision., On May 20, 1948, Senator Capehart of Indiana introduced
Senate Resolution 241, "to investigate the impact upon consumers and business
of recent Federal court decisions." The preamble of that Resolution,.and
the hearings which were held under it, made it clear that the Federal court
decisions referred to were those dealing with cases of the Cement Institute
and the other basing point situations. It is also clear that those in
industries using basing point systems were dissatisfied with those decisions.
Many of them sought enlistment of aid of their customers and others in urging
Congress to legalize the use of basing point systems which they designated
the practice of "freight absorption." For example, there appeared on page
8, Section R, of the Washington Post, Sunday, September 5, 1948, an item
entitled "Basing-?oint Return, Goal of E. T, Weir." Under that headline
the item included the following statements: '

"One of the Nation's biggest steel masters today asked his cus-
tomers to help the campaign to legalize the steel industry's traditional
pricing methods.

"He is Ernest T. Weir, chairman of the board of National Steel
Corp., who armed his salesmen with personal letters to customers,
Weir urged steel buyers to induce Congress to pass legislation per-
mittirg a return to the basing=-point method of selling.

"To Weir and the other steel leaders, it appeared that the only
recourse was to seek new legislation which would restore the former
policy.

"Declaring Congressmen can only learn the portent of the ruling
from businessmen, Weir urged customers to discuss the issue with
legislators. He asked trade associations to take constructive action
and added: ‘'you can keep in continuous touch with them (Congress
Members) at each step. * * * You can communicate with your trade
associations to urge that they make legislative contact emd public
information on this subject a first order of business.'"

On July 21, 1948, the president of Jcnes & Laughlin Steel Corporation
directed a letter to -each of its thousands of customers in which it com-
plained about the decisions in the Cement and Rigid Steel Conduit cases and,
as did Mr. Weir and other leaders in the steel and cement industries, stated:

"We urge our customers and all others interested in the welfare
of the country to give serious congideration to this matter. We
believe that all will conclude; as we have, that prompt action by the

. Congress is essential if we are to continue to have the vigorous
. ‘competition in this country which has been sc fundamental to our
- . national development,"



"As a part of that campaign contentions weré advanced by a number of
leaders in industry that basing point systems as they were using them did
not lessen competition but instead promoted competition,  They also con-
tended that the Federal Trade Commission in the Cement case had held, and
had succeeded in getting the Federal courts to hold, that basing point
systems which industry deseribed as a practice of "freight absorption" wer
illegal per se. Now, let us turn to those cases in an effort to determine
what they actually involve, .

The Cement case involved the charge of the Federal Trade Commission t
- The Cement Institute and some ‘70 of its corporate members had engaged in a
combination and conspiracy to fix prices through the use of the basing poi
system. The proof in that case and the Commission's findings based thereo
sustained those charges. The Supreme Court of the United States, in a
6-to-1 decision, held that the charges had been sustained and that the fix
of prices by agreement through the use of the basing point system was a vi
lation of law. In connection with the showing in that case that prices hadjg
teen fixed, the showing was conclusive that competition in price had been
eliminated. The fact was demonstrated nct only to the satisfaction of the
Commission and the courts in the case; it was also made a matter of record
during the course of the hearings before Senator Capehart's Subcommittee
under Senate Resolution 241.

Because of the denunciation of the Commission's action on basing point
cases that arose in some quarters I naturally was concerned as to why the
Commission had undertaken this case. In pursuing this phase of the matter
I found that the Federal Trade Commission did not undertake the handling of
the basing point cases in the spirit of a crusader or with any novel idca
of its own. Basing point systcms prescnted a problem to the Federal Trade
Cormission more than 30 years ago, when representatives of the people and
the governmcnts of more than 20 Western and Midwestern States appealed to
the Federal Trade Commission to act with 2 view to stopping the United Statg
Steel Corporaticon and its subsidiaries from using the basing point system
to unfairly discriminate against the people in the West and Midwest. Afterly
investigation of that matter, the Commission issued its complaint in Docket
760, in the matter of United States Steel Corporation, et al., and on July
21, 1924, issued its findings of the facts and an order therein (S8FTC 1-65)

In that connection the Commission made findings of facts which read
in part as follows:

(FINDINGS OF FACT FROM THE PITTSBURGH PLUS CASE)

Respondents' diseriminatory or Pitisburgh Plus Prices_are unot made
in _good faith to meet compectition. ~- Pittsburgh Plus prices are not made
in good faith to meet competition., They were originally adopted by the
steel produccrs generally as the basis for their price-fixing activities,
and are still used for the same purpose. It was, and still is, only neces-
sary for the steel producers to use the same Pittsburgh price as the basis
for their prices covering their various rolled steel products in order to
maintain uniform Pittsburgh Plus discriminatory prices. The price at every
locality -in the United States automatically becomes the Pittsburgh price,
plus an amount which would equal the freight on the steel from Pittsburgh
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to destination, if the steel were actually shipped from Pittsburgh. The
system has worked very effectively. While the Pittsburgh Flus system was
used as the basis for the agreed prices fixed by the original pools, trade
meetings and Gary dinners, it was found later than such price system obviated
the necessity of such pools, price-fixing trade meetings and Gary dinners;

go it finally succeeded these three plans, and as such successor it still
continues. '

(a) No systematic Pittsburgh Plus system has been adopted by the steel
producers at the time of Pittsburgh's greatest predominance in the steel
industry or until af'ter 1900, From 1873 or earlier, to 1903, steel pro-
ducers attempted, generally, with some success, to fix prices for steel
products through pools, price-fixing trade meetings and, later on, through
what are known as the Gary dinners. From 1903 to 1909 the Pittsburgh Plus
gystem of quoting and selling said steel products was used in connection with
and as a basis for the price~-fixing activities of the steel producers. From
1909 tc the present time, with minor interruptions the Pittsburgh Plus sys-
tem has been used by the steel producers independently of such pools, price-
fixing trade meetings and Gary dinners for the purpose and with the effect
of reaching uniform delivered prices. In 1921 with the advent of price
competition on plates, shapes and bars, the Pittsburgh Flus system was dis-
continued by the Chicago district mills in their sales of those products,
but not in their scles of sheets and tin plate and wire and wire products,
as to which articles in that district and everywhere eise Pittsburgh Flus
Prices s*ill prevail.

(b) The bar manufacturers, including the respondents, Iilinois Steel
Company and Carnegie Steel Company, met in 1902, and agreed upon the Pitts-
burgh Plus system as a basis for fixing and maintaining uniform delivered
prices., Such action was wholly inconsistent with making prices in gooc
faith to meet competition.

(e) The plate manufacturers and structural shape manufacturers re-

- spectively, including the said last-named respondents, met in December
1903, and agreed upon the Pittsburgh Plus system as a basis for fixing and
maintaining uniform delivered prices on plates and shapes, respectively.
Such action was likewise wholly inconsistent with making prices in good
faith to meet competition,

(d) The wire nail producers, including the respondent, Amecrican Steel
% Wire Company, agreed on zone prices in 1598; in 1904 the large wire pro-
ducers agrecd to maintain uniform zone prices by means of the Pittsburgh Flus
system. Such action was wholly inconsistent with making prices in good
faith to meet competition. |

(e) The Pittsburgh Plus system was adopted in 1900 in the selling of
tubes by the respondent, National Tube Company, because Pittshurgh was re-
garded as the point of lowest cost of production. Notwithstanding the rela-
tive changes in the cost of production in the various districts as herein-
above indicated, the respondent tube companies and all tube companies still
sell their pipe and other produets on the Pittsburgh Plus system. The
prices thus made were not and are not in good faith to meet competition.

-3 -



(f) The Pittsburgh Plus system was adopted by the billet manufacturers
in 1900, as the basis for their agreed prices.

(g) The bolt, nut and rivet manufacturers adopted the Pittsburgh Plus
system in 1918 by agreement.

(h) Frior to the year 1900, sheet steel was not sold on the Pittsburgh
Flus system, and even after the absorption of & large number of sheet mills
by the American Sheet Steel Company, (which was later taken over by the re-
spondent, American Sheet & Tin Plate Company), that company sold its shcets
in the Chicago distriect f.,o0.b. its mills in that district. In the fall of
1900 however, that company inaugurated the Pittsburgh Plus system in selling
its shcets, and the respondent, American Sheet & Tin Plate Company has fol-
lowed the system ever since, practically without cxeeption.

(i) Prior to 1900 to 1903, the tin mills sold their product generally
f.o.b. the mill, but zafter the absorption of many tin millis by the American
Tin Plate Company (which was shortly afterward taken over by the respondent,
American Shect & Tin FPlate Company), that company inaugurated the Pittsburgh
Flus system in selling its tin plate from its various mills, In 1903, it
announced as to its Indiana mills, that tin plate would no longer be sold
f.o.b. the Indinna mills, but would be sold thereafter on the Pittisburgh Plus
system because of the higher cost of production at the Indiana mills. The
respondent, American Sheet & Tin Flate Company has continued the Pittsburgh
Plus system ever since on tin plate, Such prices were not and are not made
in good falth to meet ecompetition.

(j) Uniform Pittsburgh Plus prices on sheets have been effectually main-
tained by the sheet steel producers, not withstanding the fact that there are
many small gheet mills. It has oroved difficult for the steel producers to
hold a number of small mills to price agreements or understandings during
periods of business depression, But the sheet producers of the United States
arc mcmbers of an organization known as the National Association of Sheet &
Tin Plate Manufacturers. Nearly every independent shect producer is a member
The respondent, Amcrican Sheet % Tin Plote Company, is not a member, but
actively cooperates with the association in its price-fixing activities,
which constitutc an important pari of the associatior's work. The prices of
the said last named respondent company are furnished to the association and
by the association wired to 21l of its members generally before they are
announced to the publie. The members generally adopt the new prices 2s their
own, Without the leadership of respondent company, in announcing its. prices,
the association finds it difficult to maintain uniform Pittsburgh Plus prices
among its menmbers.

(k) The seaid respondent company and its competitors exchange lctters
regarding prices charged and to be charged by them. If a producer is found
to be cutting prices, the matter is diligently pursued by both respondent
and its compctitors with 1 view of discouraging such pricc cutting.

(1) All of the forepoing mentioned price-fixing activities are wholly
inconsistent with making prices in good faith to meet competition.

(m) The respondent steel-producing subsidiaries and their competitors
use the same extras and differentials, and the respondent, American Sheet &
Tin Plate Company has helped the said association distribute the booklets
containing the uniform extras among the members of the association. All the
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steel producers use uniform extras and differentials in order to arrive at
uniform delivered prices. They could not reach such uniform delivered
prices without maintaining uniform extras ard differentials. The use of
these uniform extras and differentials is wholly inconsistent with maeking
prices in good faith to meet competition,

(n) The respondent, American Sheet & Tin Plate Company, at great ex-
pense to {tself, prepares a compilation of freight rates on sheets from
Fittsburgh to practically every consuming point in the United States. It
furnishes copies of this freight rate book, and all subsequent changes made
from time to time, to its competitors. At first it gave these books to its
competitors, but now it charges a nominal price for them. The respondent
company expects the recipients of these books to use them. The use of them
by all steel producers is necessary if all such producers are to arrive at
exactly the same Pittsburgh Flus price at each given point., The freight
tarif{s are complicated and oftentimes there are iwo or more different
freight rates between two points given in the different tariffs. The
freight traffic expert's duty under the Pittsburgh Plus system is to find
the lowest rate existing from FPittsburgh to every consuming point. Differ-
ent traffic experts might not arrive at the same results, and therefore a
uniform freight rate book is absolutely necessary in order that the stcel
producers may reach absolutely uniform Pittsburgh Plus prices. The use of
this ccmmon freight rate boock prepared at respondents' expense is wholly
inconsistent with making prices in good faith to meet competition,

(o) The respondent company, as above indicated, supplies this neces-
sary link in the making of ultimate uniform discriminatory prices by all
steel producers,

(p) The respondent and its competitors likewise use the same table of

~tolerances and the same sheet bar weight book, each of which has a bearing on

the ultimate prices charged for their products and each of which permits

them to reach absolutely uniform delivered prices at all roints in con-

Junction with a due observance of a uniform base price, uniform freight rates

and uniform extras and differentials, as above mentioned. The use of all

these adjuncts for the purnose of reaching uniform PFittsburgh Flus prices

is wholly inconsistent with making prices in good faith to meet competition.
(8 F.T.C. pp. 36-40.)

It should be noted that those findings as to the facts have never been
successfully challenged. In fact, the United States Circuit Court of Appeals
for the Third Circuit has affirmed the Commission's findings and order in ’
that case,

Confirmation of the Cormission's position as expressed in this matter
may be found in many places. For example, a revort made by the so-called
"Darrow Board" (The U. S. National Recovery Review Board, First Reporti for
the President of the United States, under datec of May 4, 1934) dealt in part
with the effect of basing point systems upon small business enterprises and
also the effect of basing point practices upon the consuming public. In
that connection, it was stated: )
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"Effect Upon §m§l; Steel Mill Fnterprises

"Such concerns do not have a wide prestige for meeting the compe=-
tition of larger better known concerns at a distance. They need to
be able to make some price concessions. The basing point system, as
already pointed out, forbids and penalizes such price concessions.
Hence a small or new enterprise is seriously hahdicapped by the Code
in its local territory. No matter how economically it may be able to
produce, it is debarred from making any price reduction. It must sharg@
the home market with large and long established concerns shipping from
long distances.

"We believe that it is clear that the baging point system tends
seriously to handicap new and comparatively small concerns in obtainin
a foothold in the Industry. And this is true although they may be abl
to install more modern equipment, may be located more in harmony with
‘existing markcts and productive trends and may be less infected with
the nepotism which is a frequent handicap to older concerns and par-
ticularly to those which have enjoyed price fixing systems over long
periods. (Page 40}

"The Effect of the System con the Consuming Public

"The effect of the multiple basing point system, however, on the
consuming public is still more important. The public is deprived of
the benefits of price competition in the steel industry, is charged
the excessive base prices inherent in the practice, together with
"imaginary" freight charges or the cost of +he cross-hauling of mate-
rials which is inseparable from a nation-wide market for steel product
This system would not be devised, enforced and defended by the stcel
mills unless it resulted in bringing in at least as much revenue, in
their belief as would be brought in by other price systems.

"But these charges are not all that the consumer loses under the
syatem. The high base price and real or "imaginary" freight charges a
of course paid in the first instance by the fabricator.

. "The fabricator thereupon includes them in his own costs and
covers them into his price with a percentage of profit added. Likewis
the jobbers, of fabricated merchandise, having paid the pyramided stee
costs, add their own percentage of margin to their purchasing price and
sell the merchandise to the retailer who possibly adds 33 to 50% to hi
purchase price for selling purposes.

"Hence the consumer pays excessive base prices and actual cross-
hauling or "imaginary" freight charges, as the case may be, with suc-
cessive additions throughout the distributive system." (Pages 48-49)

Even before the date of that Report to the President, instructions were
issued nt the White House for the Federal Trade Conm1391on to 1nvest1gate
pricing practices in thc cement industry. In that connection reference is
made to thc letter of Harold L. Ickes, Secretary of the Interior, to the
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Chairman of the Federal Trade CommissiOﬁ, under date of April 12, 1933,
which I quote as follows: ,

"] am writing you under instructions from the President.

"It is reported that bids for concrete for road work in Illincis
and one or two surrounding States, are collusive and at a figure that
is not warranted by the present state of the industry and the general
economic situation, Bids have been rejected two or three times, but
on re-advertisements, precisely the same bids, from preciseiy the same
concerns, keep coming in. In building or repairing roads, trhe more
money that is spent for material necessarily means the less
money spent for labor. The Adminigtration is concerned aboul employ-
ing as much labor as possible, at as good wages as possible.

"Itwas suggested that an investigation by your Commission of this
situation at as early a date as poss1ble would be justified.”

On May 1, 1933, the Secretary of the Interior again wrote the Chairman of
the Federal Trade Cormission as follows:

"For your information, I am enclosing a letter just received
from Governor Hornor, with accompanying memoranda, in the matter of
the bids submitted by cement manufacturers for road-building purposes
in that State.”

The prices and the bids thus referred to served as the basis of a conm-
rlaint by Governor Henry Hornor of Illinois that there had been an "extra-
ordinary" increase in price of cement, that the cement companies "in opcn
defiance of our request that bids be made f.oc.b. factory absolutely refused
to bid on that basis," and that he considered prices had been fixed through
the use of the basing point system in violation of law.

The Chairmen of +he Federal Trade Commission wrote the Governor of
I1linois acknowledging the information which had thus been submitted and
expressing doubt concerning the authority and power of the Federal Trade
Commission under the law to bring to a halt the pricing practices complained
about. In that connection, reference was made to the fact that basing point
cases had been carried to the Supreme Court of the United States by the
Department of Justice in which it was alleged that the Sherman Act had bteen
violated but in which it had been held that the practices were not violative
of the Sherman Act (citing the Maple Flooring and the old Cement Cases (268
U. S. 563 and 586). To that the Governor of Illinois replied that it should
be remembered the Supreme Court had often announced that each case arising
under the Sherman Act must be determined upon the particular facts disclosed
by the record., The Governor then went on to say he belicved the facts in
this particular situation were such as to afford relief through action by
the Federal Trade Commission. In that comnection, he stated:

"Many suggestions have been made to us as to how we ought to
meet the situation. We can build a plant or plants and make our own
cement. I am hesitating in this because I want to encourage fair
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private industry, and would build only as a necessary resort to meet
the unfair forces that are against fair prices on cement.

"It has also been suggested that the State, by condemnation,
acquire cement plants and their product in this State., It has even
been urged that we employ the inmates of our penitentiaries in cement
making. This, to my mind, would not be fair to the working men in the
cement manufacturing centers of the State, and I hope we will never
have to do that. If necessary, to meet the vroblem, we will cease
building roads in Illinois. The attitude of the cement manufacturers
would justify most any action to prevent the State and Nation from
being subjected to slavery by this unlawful combination in an industry
which is protected by the tariff and other circumstances which makes
it feel that it can act arbitrarily and tyrannically in the matter.

"A combination of this kind is inimical to free and fair industry
and competition. If our Federal anti-trust and price fixing laws mean
anything at all they mean that such an unlawful combination should not
be allowed to impose on the public any longer.

"If the Federal Trade Cormission desires any information in our
possession or accessible to us, I shall only be too glad to see that i
is forwarded to it."

The date of that letter was April 29, 1933. Three days later, on May 2,
1933, the Secretary of the Interior again wrote thc Chairman of the Federal
Trade Commission as follows:

"A memorandum hus just come to me from Dr. Mead, Commissioncr of
the Bureau of Recliamation, advisirg me that the Acting Chief Engineer
at Denver, who a short time ago asked for bids on 400,000 barrels of
ccment for the Boulder Canyon Froject, recormends that all bids be
rejected because they are higher than he believes the Government ought
to pay. I am sending you this information in connection with what I
have already told you of the situation jn Illinois."

- Hon. Barton Murray, who served as a Denuty Administrator and later as
Division Administrator of the NRA, and in that connection dc¢alt with repre-
sentatives of the cement industry, testified to the effect that the Freside
of the United States had, through the offices of the KRA, requested officia
of the cement companies to submit bids to agencies of the Federal Governmen
on 4 competitive basis f.o.b, the mills, but that the officials of the ceme
companies had refused to accede to that request as made by the President of
United States. (See testimony of Barton W. Murray, Record pp. 375-381 and
Commission Exhibits 6A, 6B, and 7A and B, FTC Docket 3147.)

Thereafter, on Decenver 14, 193%, the City Manager of » Western city
wrote the Federal Trade Cormission as follows:

"I have been authorized by the City Council of the City of Colora
Springs, Colorado, to direct your attention to the fact that therc see
to be collusion on the part of cement manufacturers sellirg Portland
cement to contractors and others in this territory.
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"In support of this statement I wish to submit the following
facts:

"For some years past and as far as I know continuing up to the
present time, prices submitied by the various dealers in Colorado
Springs on Fortland cement in car load lots sold to the ecity, and
originating either in Wyoming or Colorado, have been identical, and
attempts to secure quotations from cement firms in Cklahoma, Kansas and
Nebraska have met with refusal to bid upon our requirements,

303 ¥ H 3% 3t % 3 ¥ o

"Je believe the information given you herewith indicates that some
trade agreement cxists between the various cement manufacturing corpo=-
rations in this portion of the Rocky Mountain territory and that this
agreement, operates adversely to the interests of btoth private and pub-
lic users of cement, It seems strange indeed that we should be re-
quired to pay the highest price for cement listed in the United States
when we are located less than forty-~five miles by highway from one of
the largest cement mills in the inter-mountain territory.

"We will be glad to furnish you with certified coples of the bids
in question or any other informaticn which we may have availlable in
case you desire to make inquiries into this conditiorn.,”

The Federal Trade Commission acknowledged that letter and requested the
City Manager of the City of Colorado Springs, Colorado, to submit evicdence in
support of the complaint he had made. He submitted several pieces of docu-
mentary evidence and answcred a number of questions. In his letter of March
19, 1937, in reply to the questions the Federal Trade Commission had submitted
to him, he wrote in part as follows:

"In answering Question No. 7, I can only say that it is my firm
belief that prices on cement in this territory are dictated by the
Coloradn Portland Cement Company and that the factor of different
freight rates cntering into that price control is but one phase of the
problem. However, I have no proof for such belief and can only refer
you to the letter written by Mr. E, O, Warner, Vice President and Sales
lanager of the Colorado Portland Cement Company under date of December
13, 1934, copy of which is included with the other corrcspondence
attached hereto."

Of course, it was appreciated that the City Manager of the City of
Colorado Springs, Colorado, would not likely be in the pceition of submitting
conclusive evidence of agreements between and among cfficials of the cement
companies. Consequently, the Federal Trade Commission sought evidence deal-
ing with that point through field investigations madc by its owm investi-
gators. In that connection, evidence was secured in the form of letters
and copies of letters which passed between the lionolith Midwest Portland
Cement Company and The Lehigh Portland Cement Company concerning price ad-
vances on 2 basis of changes in base prices. Copies of some of those
letters appear in the Findings of the Federal Trade Cormission in the Cenent
Case. Two of them are quoted from those Findings, in part, as follows:

-9 -



"Yesterday morning }r. Morse of the Colorado Portland Cement Co,
phoned and said that lason City base was up 25¢, that he had heard of
no changes. Immediately on receipt of this information I telephoned
to Mr. Hartley and he told me that he had quotations out raising his
mill base 25¢ at points where it applied in Wyoming, Nebracka, Horth
and South Dakota, but that he was having difficulty in the eastern
part of his territory and he did not know whether or not he wculd stan
by these quotations. It all depended on whether or not the other mann
facturers were going to follow. I assured him that we would follow in
Wyoming but that we could not speak for the rest of the industry,
although I would take the matter up with the Colorado Fortland Cement
Co. This I did, and Mr. Morsc assured me that he would raise his prie
in Wyoming 25¢, whercver the Rapid City base governed.

"I telephoned this informaticn to lr., Hartley and he said that
he would let hiis quotations stand but he wanted the Colorado Portland
Ccment Co. to commit themselves to him and asked me to have Mr. Warner
telephone him., This I did and late in the aflternoon Mr, lMorse called
me and swid that he had been taliking to Chicago and had learned from
them (I suppose he meant Universal) that Rapid City had quotations out
on the new figure but that they accepted business at the old price for
shipment during April., lorse said that in view of this he was reluct
-to chenge his quotations until he was sure that Rapid City would stay
in line. This morning Mr. Warner tclephoned me and said that he was
leaving tonight for Chicago to attend a meeting and endeavor to
straighten up the situation."

A sccond letter betwecen the same competitors a few days later states
in part:

"This morning Mr. Warner, of Colorado Fortland Cement Co., advisc
ne by phone that the gas belt nills had increased their base 20¢ per
barrel. This means a general increase in prices in practically all of
our shipping territory. The basing point will move from Iola to Kansas
City. As yet there has been no changes reported from either Sugar
Creek or Bonner Springs so we are basingcur new prices on $1.55 Kansas
City.

"Warner had just returred from Chicaro and he says that the powers
in the Fast are inclined to let the Rapid City base stay where it is;
in other words, they will not increase price where Rapid City contrcls
until they have some definite assurance from Papid City that they will
abide by it. Warner says that they put out quotations on a base of
+1.65, their mill, and then were willing to accept business for delive
during April. As long as this condition is in effect, it means there
will be no charge in prices at any Wycming points contrclled by Rapid
City. Warncr further said that the industry as a whole hesitates to
take this matter up with the South Dakota officizls because their ex-
perience in the past has been that the Governor of South Dakota broad-
casts anything that is told to the officials of the cement piant and
maokes the statement that the cement trusts are trying to control their
mill (Comm. Ex. 1202-K)." (37 FTC 179-180)
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The: Federal Trade Commission.was thus beseiged with complaints, and
requeats for action from the White House, the Bureau of Reclamation, the
Secretary of the Interior, the Governor of Illinois, and the City Manager
of Colorado Springs, Colorado. Moreover, there were many other complaints
and appeals for action, One of the others came from the Chairman of the
Oklahom2 State Highway Commission, Hon., Scott Ferris. On September 2,
1936, he wrote the Federal Trade Commigsion as follow3'

"The State Highway Commiss1on of O}lahoma today passed the follow=-
- ing resolution and incorporated in the official minutes of the State
Highway Commission of Oklahoma:

"1t was moved and seconded that the State Highway Cormissicn most
respectfully request the Trade Cormissicn to use their influence and
make the necessary and proper investigation tc determine the question of
extortion charges by the cement industry to the State Highway Cormission
of the State of Oklahoma, and that the Trade Comnission. be requested to
go into the questicn of combinations and fraudulent agreements in re-
straint of trade and every other vhase of or bearing on an unlawful
action in connecticn with the sale of their product, to-wit: Cement.!

"The necessity for taking this action and requesting the assistance
of your Honorable bedy has arisen by reason of the fact that in the
construction of roads and highways in this State we spent about
$20,000,000 last year and will spend about 6,000,000 this year and on
each and every cccasicn when we asked for bids cn cement, every bid
comes in identical in form.

"A copy cf numefous and sundry such bids are attached heret~
and made a part hereof.

"The State Highway Comnission on its own account and on behalf
and in the interest of the taxpayers of the State has made a cursory
investigation as tc whether or nct the Commission is being cvercharged
and we are of the cpinion we are, for the reason that we have positive
proof that cement is being retailed out thrcugh the remcte corners of
the State thrcugh lumber yards and other local selling agencies at a
price much less than the price being quoted to us.

"It is the feeling of the State Highway Cormissicn that an agree-
ment in restraint of trade is in effect between these cement ccmpanies
which is working to the disadvantage of the public and very grea:
detriment to the taxpayers.

"The State nghway Conm1331on feels a great whclesome service
would be rendered in the public interest if your Cormission wculd cause
an investigation to be made of the conditions that prevail in this
State and we most respectfully ask that your body take such action and
such steps as you have at your command to prevent this apparent monopoly
- this apparent agreement in restraint of trade, which is working to the
detriment of nnd against the public interests of this State and the
citizens thereof."
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Under date ef September 10, 1936, he again wrote a member of the Fede
Trade Commission with reference to this problem, in part, as follows:

"You will observe that every bid is exactly alike, no matter from
what corner of the State or adjoining States it is to be shipped from.
I am 2lsc sure it will be 4o your dismay when I tell you they are sell
ing cement at retail much cheaper than they are willing to sell it to
the Highway Commission, which of course is wrong on the face of it.

"T may not have power enough to accomplish the good that the Stat
deserves, but I do have the power to appeal to the Federal Trade Com-
mission, which was established for just such a purpose as this - to
help us get the matter straightened out, and I beg of you with this in
mind to see what can be done for us."

The Minutes of the Oklahoma State Highway Commission of October 21, 193
contain the following statement:

"CEMENT -~ Purchase: The Commission under pressure of necessity
recently purchased 30,000 sacks of cement and the bids in this case,
as in all others, were identical, and the Commission under pressure
of circumstances and not being able to break the trust or get cement
any other way swarded this purchase to the Ash Grove Lime & Cement
Company, to which I, Scott Ferris, protest and urge that the Federal
Trade Commission go on with the investigation and try to break the
trust and I urge an additional and continued and unbounded investiga-
tion by the Trade Cormission until *this is done. I was in Congress
when the Federal Trade Commission was created and it was created for
the purpose of destroying just such trust methods as are employed
herec and I protest any such combined or trust as now seems to exist,
and this is done not in the spirit of criticism of the Federal Trade
Commission, but because of the necessity for an immediate and complete
investigation."

Under the pressure of the complaints thus made and on the basis of
appeals from the sources above stated and many others to the Federal Trade
Comnmission for it ‘o investigate and act to stop alleged unfair and unlaw-
ful pricing of cement, the Commission undertook its investigation of the
facts. While it was thus engaged in an investigation of the cement industry
to determine the facts, the President of the United States directed the
Attorney General to investipate concerning a similar problem said to exist
in the stecel industry. The Attorney General studied the problem and re-
ported to the President, on April 26, 1937, as is shown in a press release
issued at the White House, April 27, 1937, to the following effect:
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"The President has-received the follawing'letterrfrOm the

Attorney General: . .

April 26, 1937

The President
The White House
Washington, D. C.

My dear Mr. President:

By direction of the President this Department has considered the
question of identical sealed bids received by government agencies
seeking to purchase steel products to determine whether court proceed-
ings should be instituted under the Antitrust Laws.

The Federal Trade Commission made a report to the President
dated June 10, 1936, reaching the conclusion that collusion in
maintaining prices accounted for identical bids and that this collu-
sion was particularly evidenced by an agreement of steel producers
on June 6, 1935, when, following the decision of the Supreme Court
invalidating the NRA codes, they adopted a resolution declaring their
intention "during the present uncertainty to maintain *##* the standards
of fair competition which are degeribed in the Steel Code."

The question therafore in which this Department is concerned is
vhether the administrative remedies in the control of the Federal Trade
Commission, by way of a cease and desist order, should be superseded
by eriminal or civil proceedings instituted in the courts by this
department.

This Department has conducted an extensive investigation over
a large part of the country which inecluded examination of the corre-
spondence, files, minutes of directors' meetings and other records of
38 large steel producers, and interviews with 48 steel fabriecators,
66 jobbers, many large consumers and the directors who were present
at the June meetings of the American Iron and Steel Institute.

After examining the information obtained in the above manner, I

‘conclude that the investigation has not produced sufficient evidence

admissible in civil and eriminal litigations to make advisable proceed-
ings in court or under the Antitrust Acts, as they have been construed
by the courts.

The administrative and quasi-judicial remedies in the hands of the
Federal Trade Commission may be better adapted to the control of the
subject matter of this particular complaint than action by the Department
of Justice. The identical bids in the steel industry are produced, in
part, by the basing poirit system of price determination. This system,
long used in the steel industry, not only affects the manufacturers who
utilize it and the consumers who are subject to it, but it also presents
economic and social questions due to the fact that communities as well
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as plants have been loeated and developed with reference to the pr1ce
structure developed by this system. The machinery of the courts is
not geared to the handling of the social and economic factors neces~
sarily involved; and many persons and communities seriously affected
cannot be parties to a court proceeding under the Antitrust Laws.

It appears therefore that a problem is presented which can be morc
satisfactorily investigated and dealt with through the more flexibie
remedies of the Federal Trade Commission.

The question before us is broader, however, than that of identica
bidding in the steel industry. The type of practices complained of in
this instance is widespread throughout many of the basic industries of
the country. The diffieulty in correcting this situation raises the
whole question as to the adequacy of the present Antitrust Laws for th@
solution of the monopoly problem as it now exists in the United States

In my opinion, the time has come for the Federal government to
undertake a restatement of the law designed to prevent monopoly and |
unfair competition., This proceeds from the convietion that the presen$§
laws have not operated to give adequate protection to the public
against monopolistic practices.

After 24 years' experience with the Sherman Law and its judiecial
interpretations, the Congress enacted the Clayton Act and set up the
Federal Trade Commission., After nearly 20 years' experience, in 1933,
the National Recovery Administration was established. Many other laws ,
dealing with phases of the industrial question have been enacted and
others are in contemplation. A review of the accumulated experience
of the last 47 years would indicate many things to be avoided, as well
as many to be accomplished, by a revision of our Antitrust Lews.

Moreover, these laws have been subjected to court interpretations
which from time to time have limited their application, modified their.
meaning and imposed upon the government impossible burdens of proof.

A long experience'with the difficulties of enforcement furnishes

a sound basis for improving the enforcement machinery. This Departmenti

has labored with inadequate means to enforce laws that do not provide
sufficient legal weapons to makc enforcement effective., In the face of§

a present tendency to increase prices and a necessity for a correspond-g

ing increase in the vigilance of the Department the question is foreibl
presented as to whether the country-can afford to leave the enforcement
of a vital economic policy so poorly sustained. The present machinery
of enforcement through the Federal Trade Commission also should be made
more adequate and effective, and the devitalizing effect of some of

. the court interpretations upon its powers should be overcome by legis~
.lation.,

, I therefore recommend that there be set up a Committee to study
the Antitrust Laws as to their adequacy, their enforcement and the
desirability of amendment, extension and clarification. The Committee
should have power to enlist the aid of consultant groups both within
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- and without the government, as the studies will naturally cover a wide
- .. area including the relation of antimonopoly policles of such subjects
as patents, taxation, commerce, mamufacturing, farming and labor.

Respectfully,

" HOMER CUMMINGS,
Attorney General."

~ Within three months following that report, the Federal Trade Commission
had completed its investigation and July 2, 1937, it issued its complaint in
Docket 3147, in the matter of The Cement Institute, et al. After one of the
hardest fought legal battles in history in which respondents were represented
by more than 40 of the top law firms of the country, the Commission made its
findings as to the facts and issued its order commanding the respondents in
the Cement Case to cease and desist from using various practices which had
been engaged in among the members through conspiracy in the industry.
Incidentally, the practices thus found by the Commission upon the basis of a
a record of ¢clear cvidence were in support of the complaints which had been
made to the Commission by the President of the United States, the Secretary
of the Intericr, the City Manager of Colorade Springs, Colorado, the Governor
of Illinois, the Chairman of the Highway Commission of the State of Cklahoma,
and others.

I should like at this time to offer for insertion in the record copies
of a few of the exhibits from the record in the Cement case. These show
graphically the end result flowing from the use of the price fixing con-
spiracy that existed in that industry.

I should like also to offer for inclusion in the record similar exhibits
from the official record of the Rigid Steel Conduit case. These likewise show
the result of the operation of a price fixing conspiracy in that industry.

I further offsr for inclusion in the record the findings of fact and
order in the Cement case. These findings and order were subjected to review
by the Courts.

The Supreme Court of the United States, as I have said heretofore, sus-
tained the Commission's findings and decision by vote of six to one, In that
connection the court, in discussing the Commission's findings as to the facts,

stated: . .

"It is strongly urged that the Commission failed to find, as
.charged in both.counts of the Complaint, that the respondents had by
combination, agreements, or understandings among themselves utilized
~the multiple basing point delivered price system as a restraint to
accomplish uniform prices and terms of sale., A subsidiary contention
is that assuming the Commission did so find, there is no substantial
evidence to support such a finding. We think that adequate findings
of combination were made and that.the findings have support in the
evidence.
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"The Commission's findings of fact set out at great length and wit
painstaking detail numerous concerted activities ecarried on in order to
make the multiple basing point system work in such way that competition
in quality, price and terms of sale of cement would be non-existent, and
that uniform prices, job contracts, discounts, and terms of sale would
be continuously maintained., The Commission found that many of these
activities were carried on by the Cement Institute, the industry's unin-
corporated trade association, and that in other instances the activities
were under the immediate control of groups of respondents. Among the
collective methods used to accomplish these purposes, according to the
findings, were boycotts; discharge of uncooperative employees; organized
opposition to the erection of new cement plants; selling cement in a
recalcitrant price cutter's sales territory at a price so low that the
recalcitrant was forced to adhere to the estahblished basing point
prices; discouraging the shipment of cement by truck or barge; and
preparing and distributing freight rate books which provided respondents
with similar figures to use as actual or "phantom" freight factors, thus
guaranteeing that their dclivered prices (base prices plus freight
factors) would be identieal on all salcs whether made to individual
purchasers under open bids or to governmental agencies under sealed
bids. These are but a few of the many activities of respondents which
the Commmission found to have been done in combination to reduce or
destroy price competition in cement. After having made these detailed
findings of concertec action, the Commission followed them by a gencral
finding that "the capacity, tendcnecy, and effect of the combination
maintained by the respondents herein in the manner aforesuid is to . . &
promote and maintain their multiple basing point delivered=-price system
and obstruct and defeat any form of competition which threatens or tends
to threaten the continued use and maintenance of said system and the
uniformity of prices creatcd and maintained by its use." The Commission
then concluded that "The aforesaid combination and acts and practices of
respondents pursuant thereto and in connection therewith, as herein-
above found, uncer the conditions and circumstances set forth, consti-
tute unfair methods of competition in commerce within the intent and
meaning cf the Federal Trade Comnission Act." And the Commission's
cease and desist order prohibited respordents "from entering into,
continuing, cooperating in, or carrying out any planned common course
of action, understanding, agreement, cormbination, or conspiracy betwecn
and among any itwo or more of said respondents . . . to do certain
things there ernumerated.

"Thus we have a complaint which charged collective action by
respondents designed to maintain a sales technique that restrained
competition, detailed findings of collective activities by groups of
respondents to achicve that end then a general findirng that respondents
. maintained the combination, and finally an order prohibiting the con-
tinuance of the combination. It secms impossible to conceive that any-
one reading these findings in their entirety could doubt that the
Commission found that respondents, collectively maintained a rmltiple
basing point delivered price system for the purpose of suppressing
competition in cement sales. The findings are sufficient. The con-
tention that they are not is without substance." '

- 156 -



I cannot believe that the Congress would have wanted the Commission to
have acted differently than the manner in which it did act in those cases.
It is my understanding that the Congress desires that trade-restraining acts
and practices be stopped. It is my understanding that this country's anti-
monopoly policy, as declared by the Congress more than 60 years ago, is one
that should be enforced. The Federal Trade Commission had a definite and
important duty in that respect. ,

It is my understanding that the President in his vetc message on S. 1008
stated his expectations that the Federal Trade Commission would continue to
do its duty in the enforcement of the laws entrusted to it.
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APPENDIX D - SUPFLEMENTING THE ANSWER TO QUESTION 3(c)

Let me repeat this point for emphasis. In every case where the Commis-
sion has ordered any compeny to stop conspiring to fix prices through the use
of freight absorption, that company has been a party to a price fixing con-
spiracy of which freight absorption was only one of the tools used to effec~
tuate the conspiracy. Many of these business practices used to make the
conspiracy work would be legal and proper if used independently, Bul when
used as an agreed upon means to fix prices, its use for that purnose must ve
stopped.

To use a very homely anulogy - a brick is a very useful building meterial,
No one has any desire to eliminate tihe manufacture of bricks, but when some-
one has been found to be continually using bricks to weaken the resistance of
others to the removal of their purses, the policeman on the corner would, 1
am sure, quickly orcer then man to cease and desist from using bricks for that
purpose., That is what the Commission has done in its price fixing cases
where the companies have been found to be using freight absorption as a tool
to wealten or dcstroy competition,

To further illustrate wy point that in the price-fixing cuses involving
freight absorpticn, it was only one of muny means uscd simultancously by
these compenies to fix prices, I am going to quote from the courtts opinions
in severzl of thesc cascs,

For erample in the Cement Casc, one of the cuses which scers to have
reiscd so nuch controversy, the Supreme Court of the United States stated:

"when the Commission rendercd its decision there were about 80
cement manufacturing companies in the United States opurating about 150
mills, Ten companies controlled nmore than half of the mills and there
wer: substanticl corporate affiliations among meny of the others. This
conceutration of productive cupacity mude coucerted action far lcss
difficult than it would otherwisc have been, The oclief is prcevalent
in the industry that because of the standirdized nasturc of cement, among
other reasons, price compctition is wholly unsuited to it. That belicef
is historic., It has resulted in concerted activities to devise means
and measures to do awey with competition in the industry. Out of those
activities camc the multiple lLasing point deiivered price system. Lvi-
dence shows it to be @ hendy instrunent to bring about elimination of
eny kind of price competition, The use of thc multiple basing point
delivered price system by the cement producers has been couincident with
a situation whereby for many jears, with rare exceplions, ccment has
been offered for sclc in every given locality at identiecl prices and
terms by all producers. Thousends of secret sealed bids have been re-
ceived by public agencies which corresponded in prices of cement down
to a fractioncdl part of a penny,

"Occasionally foreign cement hus been imported, and cement dealers
have sold it below the delivered price of the domestic product. bDeelers
who persisted in selling foreign cement were boycotted by the dcmestic
producers. Officers of the Institute took thc lezd in securing pledges
by producers not to permit sales f.o.b, mill to purchasers who furnished



their own trucks a practice regarded as seriously disruptive of the en-
tire delivered price structure of the industry,

"During the depression in the 1930's, slow business prompted some
producers to deviate from the prices fixed by the delivered price sys-
tem. Meetings were held by other producers; an effective uvlzn was de-
vised to punish the recalcitrants and bring them into line, The plan
was simple but successful, Other producers made the recalcitrantts plan
an involuntazry base point. The base price was driven down with relative
insigniiicant losses to the producers who imposed the punitive basing
point, but with hcavy losses to the recalcitrant who had to mzke all of
its sales on this basis., In one instance, wherc a producer had meude a
low public bid, a punitive base point price was put on 1ts plent and ce-
ment was reduced 10¢ per barrel, further reductions quickly followed
until thie base price at which tiais recalcitr.nt had to sell its cement
drooped to 75¢ por berrel, scarcely one-nclf of its former base price
of ple45, Within six weeks after the base pricc hit 75¢, cupitulation
occurred and the reccleitrent joined a portland cement zssociation. Ce-
ment in thet locclity then bounced baek to pl.l5, loter to pl.35 and
£inally to wl.75."

Now gentloment, that's just «n old-fashioned price~fixing conspiracy and
certuinly no one would defend such pructices,

Another excmple was the Allicd Peper Mills Cases fThe opinion in thut
case was written by our forier colleugue Sherman rinton, now o Justice of the
Supreme Court of the United Gtales, while still o judge on the Circuit Court
of Appcieds out in Chicegos In that opinion, he suid:

"The evidence here which supports the findings of cowbination und
conspiruey is legion; «ll thoe petilioners cxoressly ploGzed their con-
tinued cooperction with the Association upon the teruinetion of the
N.R.A.; the petitioncrs continued to file price changes witii the Associa
tion on forms provided by the Associction therefor and ticsc chenges
were disseminzted by the Association; meny petitioners mciled thelr new
bese prices dircctly to other petiticners; the association prepered
svanderd contract forms contcining specificd provisions rolating to
ultimete prices, end most of the petitioners uscd thesc forms with or

. without minor variations; wnd the hAssociation held frequent ond well
attended meetings, The petitioners do not controvert the truth of this
evidencc, but eddress uzrguments to its weight snd the inferences that
should heove been drawn therefrom. We cennot say that the Coumissiont's
inferences ere¢ unreusonuble. The petitioners did with varying uniformit
use thc zoning systam of price quoting, and the cxistencc of this plan
which cqualizes delivered prices of competitors having widely differcent
costs «t a given desiinaticn, is strong cvidence in itsell of un agree-
ment to use such plaiiese. .

"The record is replete with documentary evidence composcd of
corrcspondence, Association minutes, and oral testimony, from all of
which combination and conspiracy is the reasonable, if not requircd,
conclusion, .
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"The petitioners finally contend that verious findings of agree-
ment among them ss to the mecns and methods used-to accomjlish the
total combination and conspiracy ere not supported by the evidence,

It is these seversl ectivities, used for the purpose of continuing the
petitioner!s ccmbination and conspirccy to fix prices, which wre pro-
hibited in the Commission's order., Without setiing out o1l of thase
findings, let us exrcmine several pertinent ones to see ir there is sub-
stential evidence to support them, The Commission found thet the cor-
porate petitioners by agreement adopted so-cialled trade customs in
1933, when such adoption wes legal by virtue of the W.R.A. These trade
customs included price differentials for coaved and unco:.ted puper, ce-
cording to size, weight, and packeging. The Commission found further
that these trade customers were revissd and expanded by means of egree-
ment in 1936, after the N,R.4. period, and that they have been and are
in general use, To support this finding, without going into deteil,
azre the minutes of the Associction and the testimony of witnesses, mani-
festly czpable of supporting ¢ finding of collusion znd cgreement,

"{he Commission further found that the zoning system was continued
after the N.R.Ae by mutual understuanding end consent, @nd that despite
minor veriations it is in genercl use, This finding is based in purt
upon the minute§ of the Association and also on the testimony of <« wit-
ness to tne ¢iffect that it hoa been continucd by mutucd consent. twe
think the crtificiciity and arbitroriness of the zone structure is so
apparent it cemnot withstend the inference of cgreement! ....

"The Commission found that uniform quantity discounis had becn
adopted concertedly, were in general use with vuriations, aud were con-
tinued by agrecement, This is based in part and sutficiently on minutcs
of the .issociction end infercnces therefrom,

"The Commission found thst there was uiiform though secaled bidding
to the United Stetes Government Frinting Cffice, and that this was the
result of egrcoment, This finding is buttressca by correspondence, the
testimony of petiticner Allicd's merchant-zient whosc price cutting re-
sultud in the petiticaers! refusal to fill the order he had obtzined,
end the tostimony off the virector of purchascs of the Govermment Print-
ing Officc,

"The evidence with sufficient clarity involves all petitioners,
elthough, of course, verious itams of evidence pertain uc verious peti-
tioners, ‘The respective petitioncrs are not relicved from Iicbility
¢s conspirctors merely becouse they 211 did not take pert in the samc
acts seee

"Here the pectitioners azre proved to have cgreed upon these fac-
tors; uniform quentity discounts, uniform finishing differenticls,
uniforn bzse prices, tnd a uniform zoning system with uniform zonc
differcntials, «ll without regerd te o particuler petiticnerts costs of
production and distribution. The pattern clcarly provides « means of
Tixing uniform priccSeeess”
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From these facts, there can be no doubt that these companies were
trying to uvoid competing with each other., Agreements to restrain compe-
tition ore clearly illegal znd cannot be permitied to continue no matver
what mecns ere used to make then effective,

Adnother example of a case in which a study of all of the facts showed
clearly that certain paper monufccturers were using freight absorption,
clong with other means to fix prices, is the rFort Howurd Poper Compiny cuse,
Lere, Judge Kerner of the United States Circuit Court of Appends out in
Chicego, Illinois, stated in the court!s opinion cpproving the Commissionts
ruling in this cuse:

"This cese concerns a relatively old industry, involving but
eight compunies., Trnde practices were rarcly varied, and wiih the
use of the zone system the delivered prices were practically identical,
The Association attempted to justify its existence and tirough promo-
tionel efforts sought to increase the volume of business, sought to
cld the members in the obtuining cf desired informction, cnd acted us
a unifying cgent, in earlier times for prices, then, of invoice stutis-
tics. The documentery evidence touched upon in the findings cf the
Commission discloses not o few hints of its cearlier value us 2o price
exchange bureau; also as an 2id to keep recalcitrant or derelict mem-
bers in line with price policy."

In discussing the Cormissiont!s finding of an agreement in restraint of
trade, the court st-ted:

"This finding of the Commission was mcde upon 2ll the evidence, in-
cluding the conditions existing in the industry. It wes not a finding
bused simply on inference. It was & finding of fact based on actuali-
ties, The existence of substrnticl simil.rity in delivered prices to
zoned territories having identical zone price differeatinls, by six
nanufacturers located at different places, was not & happenstance, Nor,
looking at the situation objectively, wus it the inevitable and unes-
ccpable result of keen competition in a stenderd product of inveriuble
quelities, To be sure, a keen competitor strives to meet « lowered
price of a competitor immecdiately upon becoming aware of it, but he
docs not strive to and invaricbly metch a price which is higher than
that &t which he needs profitebly to scll, unless by express, or tacit
agrecnent, all nenufacturers have found existence te be less strenuous
for =11 concerned by mercly setting a price for three zones in the whole
United States, cnd cxeept for such (identical) zone differentials, dis-
carding end ignoring thc substantial itenm of freight, VWe are unable to
comprehend o manufacturerts disdoin of ¢ notural advantage utilizing
the same to goin locul business, unless he were indecctrincted with the
belief {or forced by superior cconomic competitors to clign himself to
concerted uction of identical delivered prices) that elimination of 2ll
competition was economically preferable,
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"True, convenieuce of the use of zones is not to be denied, but
mere convenience does not induce competitors approximately one-third
of the nationts width apart to consider themselves conceniric in
mapping of zones, One glance at the three zone map for bulk crcpe
will show the artificislity of the sone structure znd intention to
obviate cny natural advantuge of location from price determination,
Two of the compsnies erc located in Wisconsin, «nd the western limits
of the zone run mercly to thc Mississippi River while the eastern
boundary runs to the Atlantic Ocean, Zone I is obviously drawn to
include &ll manufucturers and put them on & per, The unfairness of
this is whown by the faet that « purcheser in the cdjucent States of
Minnesota and Jowa would pay the cdditionol fixed price diifcrentizl
to that paid by purchasers in the remotc New England Stcztcs, The zon-
ing systcm here employed is an enormous excgzeration of thic basing
point system, having ninetcen States as the focal basing point. The
packaged crepe zone system split the nation (but not into equzl helves)
into two partse « o o

e think the crtificizlity cnd arbitroriness of the zonce structure
is so apparcnt it can not withistond the intercnce of cgreoment o o of

Another casc, U.S. Mcltsters Zssin ¢t @l. v, Federsl Trodo Commission,
reviewca by this same court involved cightcen manufceturers of molt, Here
the cowrt said:

"We are of the vicw that the Commissionts findings thet o pricc
fixing agrecment existed must be accepted. iny other conclusion would
do violence to conmon sense and the realities of the situction, The

act that petitioners utilized 2 system which enabled thea to deliver
mult at every point of destination at exactly the sume price is ¢
persuasive circumstonce in itsclf, Espeeiclly is this so when it is
considered that petitionerts plants are loceted in four different States
and that the berley from whicli the melt is menufacturcd is procured
from eight or nine dufferent States, Of further significince is the
wniformity by which prices were incrcased and decressed, Whan a mem-
ber announced an incrcase in price, that information was flashed by
telegram to every other member and they immediately cnnowiced a like
increase, Wwhen a merber znnounced a decreasc in price, such anncunce-
ment was likewisc flashed to «11 other ncidbers and they at once pro-
cecded to announce a similar decrease, It may be true, os pointed out
by petitioners, thut a decrcase in price by all members is nccessary
when such decrcase is amnounced by any one member in order to meet com-
petition, It certainly cannot be cleiised, howcver, thet it 1s necessary
that all members increase their price upon cnnouncenent of an increase
by one member in order to meet competition,

"It is asserted by petitioners that on increese under such circum-
stances is necessery in order that each meunber may secure from his
regular customers contructs for their aclt requircaents ot the scme
tine that his competitors are taking contracts from their customers,
This is on the theory, wc suppose, that a custoner is allowed o certain
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time subsequent to the announcement of en increase in pricc to place
his order =t the old price, In other words, it zppcars that each riem~
ber must follow, and aiweys to the scme cextont, en upward nove in the
merket in order to force its own customers to enter into contracts for
melt, “his may be the most available excuse for the uniformity in a
price increase but it is scant, if 'any, justification, 1In this con-
nection also, it is pertinent to note that when one member unnounced «
discount to customers, all other members emnounced exactly the same
discount. These circumstances and others, which could be mentioned,
including the freight rate system without which a uniform delivered
price could not have been achieved, furnish strong support for the find-
ing that a price fizing agreecment existed. in fuct, it is difficult to
discern how the various steps necessery to produce the resull could
have becn token with such meticulous care wnd regularity in the absence
of an agreement,"

I cm certain that no cne present, if a member of the Federal Trade Com-
mission, would favor the continuctiocn of such w price fixing agrecment. Such
agreemcnts always lead to higher profits for the conspiritors cnd higher
prices for us consumers, Where the producers of a commodity get together
by any weans cnd, by agreecing not to conipete, raise the price, the consumerst
only defense is to call upon its government to trock up thet price fixing
agreencnt, We ot the Federzl Trede Corvaissicn are chorged by Congress to
help brecit up these zgrecments, Believe me, gentlomen, vhen I tell you thut
we are doing our best,

ancther exanple showing the clearly illiegel usc of freight absorption
czlong with other mecns to get up 2 price fixing schome is sct out in lhc
Milk and Ice Crcam Cen Institutc Cazse. Here the court, in upholding the
Comuission'!s finding of price fixing conspiracy, scid as follows:

"No good purposc woculd ve served in = deteiled discussion of the
various activities of the Institute and its uembers, relied upon by the
Commission in support of its finaing thet they acted in concert and by
agreemeiit, A study of the record is convimeing not only that the find-
ing is substantially supportod but that it would be difficult tc recch
any other conclusion, We shell, thereforz, briefly refcer to some of
such cctivities, the most import of which is the so-cilleu freight
equidization plan. The Conmission found that this plan wes mointlained
for the purpose und with the result that Vthe delivered cost of their
products wes the smie, regardless of from whom purch:isc was mede or

wom which producing point the goods purchascd were shipped,! and further
that the plan was not used by petitioncrs lon a competitive bzsis when
reaching into a compctitorts territory, sincc its use was solely to
nctceh competitorts prices,! and that it !'served only to weintzin uni-
formity of delivered priccs,! petitioners do not dispute but that

this freight equalization system was used for the express purpose of
cifecting a uniform dclivered price, In cne of petitioner!s briefs,

it is stated: 'As ell cans are sold f.c.b, shipping point this equalize-
tion permits the manufacturers to subfiit their product to the prospec-
tive purchaser ct a net delivery price unfettered by the distance between
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shipping (001nt) end thdt of tbe nearest competitor.! This is merely
snother way of saying that by use of the freight equalization system
all menufacturera are enzbled to sell ot the scme delivered price,

"It is ergued, perhaps correctly, that such « freight systeu had
long been employed by industry so that members thereof might deliver
their product at the same price, In fact, the Commission recogrizes
thet this freight ejualization plan was used by petitioners prior to
the organizetion of the Institute., Such being the case, the fzct still
remrins that it was employed by petitioners for thec purpose of f{ixing
the delivered price of their product and by such use price competition
was eliminated or ot any rate seriously impaired, On the fuce of the
situction, it toxes our credulity to believe, us argued, that pctitioners
employed this system without any ucgreement or plon cmong thewseives. Any
doubt in this respect, however, is removed by reference to the minutes
of the Institutc end other evidence found in thé record,

"In conncction with the freight equalizetion plon, petitioners em-
ployed vhat is referred to =zs the Clim~x freight rate bLook, which wes
utilized for the purpose of determining and quoting freicht rates or an
egqualized besis, The minutes of the Institute disclose that such a
service wus discussed ot meetings of the members, and its importance was
recognized as a means of carrying out the cquolization pregrom. 4 large
numbcr of such freight rate books were procured by the Institute and dis-
tributed to its members, The use of these freight rote books standing
zlone may not mean much, if cnything, but when used in the necnner dis-
closed, it is & reasonable infercnce that they were part of the plan by
which the desired result was to be ottained,

"inother cetivity relied upon by the Cormission which is not with-
out weight is the so-celled rcporting system by which tho cctivities
of each of the mambers, including prices received from scles, is ome
bodied in o doily report wund sent to the institute. ‘The Coumission
found that such system was in order fte sssure the maintcnance of uni-
form pr*cos,' thet it twos designed to wnd dia vermit! netitioner Hunter
'to supervise the price act1v1t;es' of menufacturing pctLtloners thet
he twould from time 1o tlmc, upon evidence or suspicion of *atlon in
prlcc as developed from various reports, call such deviaticn or possible
deviation to the attention of the members as ¢ whole, :nd from time to
tine requested scid members to review their data to determinc if the
discrepancies were due to errors in compilation,!

"The record shows that this reporting systcm wes ~dopted ¢t Insti-
Futc meetings following discussion by the members relative thercto, That
is, the merbers cgreed to make reports and, whon cclled upon by the Come

'm1881oner, were required to subuit ev1denco as to the corrcctness thereof,

There is also testimony thet this reporting system was for the purpose
of enebling 2 member to determine whether or not his competitors were
cdhering to the price list, The brief of the Institute concedes that
such reports 'cennot be made to the Institute without ¢ nlonned or cgreed

coumon course of action.! It is insisted, however, that such coursc
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of & price fixing conspiracy. Indecd this gquesticn wes not even crgued be-
fore the Suprecize Court, The only contest in that case was on Count Two of

- of action was not followed, pursuant to en agreement to fix and main-
tain prices. We think the reccrd discloses to the contrary,

vinother activity which indicates petitiorers werc acting in con-
cert crises from the cction of the Institutc in esteblishing ¢ classifi
cation of buyers, with o determined discount allowablc to cack class,
Jobbers, for instance, werc allowed o rate ol discount different from
consuners anc rctail esteblishnments, This information concerning cless
ficatvion was includced in the reports made to Hunter as Commissiuvncr of
the Iestitute,

"uch is said by petitioners concerning their cloim that milk end
ice cream cans ure a stendardized producte From this it is ~rgued thot
uniforrity of pricc wes @ naturcl rather thon on ertificicd result,

Ain erguacnt of this kind has some merit as to certain products, such

as sugar, salt, oil, ctc,, wherc the product from its ncturc is standerd
We doubt, however, il there is any merit in the contention thut @ cen
is in such u categery. We think it is true that they were stendardized
in the instent situation, but this wos the result of the cetivities of
the Institute ~nd its nenbers, I1ua fact, therc wus o continuing effort
and urging on their pert that the cans vbe menufeetured in wniform
classificotionss It ncy be, o8 urgued, that nuch of this offcrt was to
conply with vorious govermacental regulutions ond for hecdinn purposes,
but the foaet still romains that it was cosier to rcach the goal of
uniforni prices on « stenderd nroduct thon on onc which was note The
meticulous effort disclosed by the record by which petitioncrs standeard
izced their products is 2lso o strong circuwastance in support of the
Cowrdsciunts finding that their activitics weorce the result of an cgree-
ment,

"It aelso is of importance to note that tiie minutcs of the Instituteg
meetings disclose that certsin restrictions were placed on the szle of
tseconds.! The Cormission finds that this was done in ordcer to prevent
first cuclity cons being sold at «n off price, The record discloses
that Coomissioncr Hunter on onc oceasion steted thet the price aifferen
ticl on scne szies of tsceonds! wes so siall tus to sugpest thet 'firstsy
were being sold as 'sceonds.! Here agoin coch menmber wes required to ref
pert cans which verc obsoletc, s wcll s thosc which werce sold -8
'firstst ond these sold o8 Vscconds! togetiicr with the price received
therefor, One of petitioncrst cificers testified that scles of tfirst!
us !scconds! was & ncthod of indirect price cutting.

"We have nerely touched upon sone of the circwistences relied
upon by the Cowmnission in support of its findings thet petitioners actod
concertedly und by cgreement, It is futile to contend thov all of thesa
uctivities could huve been carried on so scrupulously cnd metitulously
without an understunding or sgrcewcnt., Any other conclusion would do
violence to coamen sense cnd the reelitics of the situation®

Even in the Rigid sSteecl Conduit Case, there was no doubt of the cxistend
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the order which prohibited the use of freight absorption under tae circum-
stances there found, On the existence of a price fixing conspiracy between
the respondents, the United States Circuit Court of Appeals in Chicago,
11linois, in & unanimous opinion stated:

"The arguuent is that there is no direct evidence of any conspiracy;
that if the Commission made such finding, it is based upon a series of
inferences; aind that the general use of the basing point method of
pricing #nd the uniformity of prices does not justify an inference of
conspiracy, We think there was direct proof of the conspiracy. « «

"In this case there was evidence showing collective cction to clim-
inate the Evanston vosing point, and collective activities in promoting
the general usc of the formula presently to “e noted., The record cleurly
establishes the feet that conduit menufacturecrs controlling 92/ of the
industry use a system under which they cuote only delivered prices, which
are determined in accordance with a formula consisting of a base price
a% Pittsburgh or Chicego plus rail freight, depending upon waich basing
point price controls at any particuler destination or in cny perticulur
section of the United States; thet as a result of using that formulez the
conduit producers were cnobled to match their delivered price quotations,
and purchasers everywhcre were uncble to £ind price adventages unywhere;
and thal purchascrs at or near = plece of production could not buy more
cheaply from their nearby producer than from producers loccted at grecter
distances, and producers locuted at great distances from iny given pur-
choser quoted ¢s low a delivered price as thot quoted by the neerest
producer,

"An example of en instence where petitioners have matched their
bids eppears where the Bureau of Supplies and Accounts, United Stutes
Navy Depertment, requested bids under seal for the furnishing oi one
nillion feet of conduit for delivery ct the Navy Yards in Fhiladelphia,
Pennsylvunia, Norfolk and Sewell's Point, Virginia, Seven of the peti-
tioners submitted bids and matched their price quotctions in terms of
dollurs per foot down to the fourth decimal point, Of coursc, there
werce other instances in the record showing identify of bids. Not unly
did petitioners metch their bids when submitted under secl to agencies
of public bodies, but each, with the knowiedge of the others, did like-
wise =~ used the formula for the purpose of presenting to prospcctive
private purchasers conditions of matched price quotations.™

Therefore, it is clecr that even in this highly controversizl mutter,
the Commission acted only after receiving dircct cvidence of the cxistence
of & conspirucy to fix prices, ilo onc can properly question thai thet price
fixing conspiracy should have been broken up.



APPENDIX E - SUPPLEMENTING THE ANSWER TO QUESTION 3(4d)

The CQmmission and the Courts have found that certain companies have,
Ly the use of a basing point method of selling, discriminated in price be-
tween their customers in violation of section 2(a) of the Clayton Act. The
best known or these matters are the so-called glucose cases, In both of
these cases, the respondents, the Corn Products Refining Company and the
te Eo. Staley Company, were found not only to have discriminated in price be-
tween competing candy manufacturers by absorbing freight, but also by adding
2 non-existent freight charge on sales to certzin of the candy manufacturers
which they did not add to all, and Ly permitting, after a price rise, their
favored buyers to purchase at the old price and at the same time charging
higher prices to other buyers. In these cases, the Commission and the courts
held that these discriminations resulted in substantial harm to compctition
among the candy manufacturers.

.In the Staley case, the then Chiel Justice of the Supreme Court of the
United Stetes, Harlan F, Stone, described the prohibitcd yractices of the
Staley Company as follows:

"The Commission found that at «ll relevent times respondents have
sold glucose, shipped to purchasers from their plant at bLecatur,
illinois, on a delivered price basis, the lowest price qpotcd being
for delivery to Chicago nurchasers. Respondentst Chicago price is not
only ¢ delivered price at that place, it is also & busing point price
upon which all other delivered prices, including tke price «t Decatur,
are computed by adding to the base price, freight from Chicago to the
point cf delivery., The Decatur price, as wcll as the dclivercd price
&t all points at which the freignt from Decotur is less then the freight
from Chica 2o, includes an item of unesrned or 'phantom! freight, ranging
in amount in instances mentioned by thc Comaission, rrom 1 cent per
hundred pounds at St. Joseph, Missouri, to 18 cents at Decutur. The
Chicago price, =s wcll as that at roints at which the freight from Decatur
excceds freight from Chicago, rchIrLd respondents to 'absorb! freight,
varying in instances cited by the Commission from 4 cenis per onc hundred
rounds at St. Louis, Missouri, to 15% cents per hundred pounds at Chicago.

"The Commission found that this inclusion of uncarncd freight or
abscrotion of freight in calcuiating the delivercd priccs cperated to
discriminate against purchuscrs ot all points vhere the freight rate
from Decutur was less than that {rom Chicago ond in iavor of purchasers
at points where the ireight rate from bccatur was grecter than that from
Chicoges It 2lso made findings comperable to those made in the Corn
Products Refining Compeny case thut the effect of these discriminations
between purchasers, who are candy and syrup manufazcturers competing with
each other, was to diminish competition between them,

"The Commission ulSO found that reupondonts during ¢ period of from
five to ten days aftor they advance the prices of the product, customarily
permit purchcsers generally to tbook orders or sccurc O“tloﬁo to pur-
ciise glucose at the old price, for declivery within thirty deys, but that
they also have permitted certain favored purchasers to scourc additional
extensions of time for delivery upon such options, In conscquence of



these time extensions, the favored buyers were enazbled to secure glucose
ct a lower price than thet concurrently being chorged to other buyers,
In some instances after & price zdvance, respondents elso made fictitio
bookings on which deliveries were later made, at the option of the fevor
buyers; ¢nd in still other cases sales were made to fuvored purchusers
long «fter the expirction of the booking period, Respondents also book
glucose in tank car lots to certuin purchasers who lack storage facili-
ties for such quantitizs; respondents then actually malie deliveries in
tonk wegon lols over o period of many months, during whica they wre scll
ing o others upon like deliveries ot higher prices,

"These findings and the conclusion of tiic Commission thct the price
discrimincvions involved -re prohibitea by Sce, 2(&) ere challenged here,
But for thc rcesons we have given in our oginion in the Corn Froducts
Refining Compuny case, the chellcnge must fail,

In the Corn Products Cuse, Chicf Justice Stone described respondentts
rractice of charging certain of its purchasers o fictitious freight charge
w8 follows: '

"fhe Commission fownd frem the evidence thet petiticners hove two
ploats fer the aonut. .cture off zlucose or corn syTup, onc it irge,
Iliinois, within ihc¢ Chicr,o swiiching district, cnd tlic otiner «t Hansas
City, Missouri, Thc Chic.go pl.osit hes been in operation since 191C, cnd
that ot Kensas City since 1G22, Fetitioners! bulk scles of glucose are
at delivered prices, wilch crc computed, wheihcr the shijments cre from
Chicego or Kensas Cily, at petitioncrts Chicogo prices, p»ius the freight
rote from Chicigo to the rlace off delivery. Thus purchesers in o1l
places other thoen Chicugo pey o higher price thin do Chicago purchesers,
And in the case of 211 shipments from hensas City tc purchcscrs in cities
having « lower freight rate from Kensas City than from Chicago, the de-
livered price includcs unecrncd or 'phuntom! freight, to the exteat of
the difference in freight ratcs, Conversely, when the freight from
nenscs City to the point of delivery is more than that from Chicago,
petitioners must tabsorb! froight upon shipments from kenscs City, to
the extent of the difference in freight.

"The Commission illustrated the opcrition of the systea by peti-
ticacrs? delivered prices for glucose in tulis iu twelve western cnd
southwestern cities, to which shipnents were usucliy made from Kunses
Citye On fugust 1, 1939, the freight rates to thosc puinis of dclivery
from Chicago were found to cxeceed those [rom hansas City Ly irom 4 to
40 cents per hundred pounds, cnd to thot extent tho delivercd prices in-
cluded unezrned or phantom ireight., As petitioners! Chicago price was
then §2+09 per hundred pounds, this phuntom froight factor witn respect
to deliveries to these twelve citics represcnted from 2 to 19% cf the
Chicago base prices From this it follows, as will prescnily be secn,
thet petitionerst net return at their Kansas City factory on sales to
these twelve cities, in effect their f.o.b, foctory price, veried cecord-
ing to thc amount of phantom freight included in the delivercd price.
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"Much of petitioners! glucose is sold to cundy manufacturcrs who
cére in competition with each other in the salc of their c.ondy. Glucese
is tie principal ingredient in many varictics of low priced candics,
which arec scld on narrow margins of profit, Customers for such candies
may bc diverted fron one nonufacturer to another by a diiference in
price of & smell fraction of a cent per pound,

"The Commission found that the higher prices puid for zluclose
purchased from petitioners by candy manufacturers located in cities
other thsn Chicego, result in varying degree in higher costs of producing
the cindies, The degrec in each instance varies with the difference in
the delivered price of the glucose, and the proportion of glucose in the
prrticular cendy, Menufecturers who pay uncerned or phantom froight
unaer petitioners! busing point system neccsscrily pay reloatively higher
cuosts for their raw materials than do those nenufacturers whose location
with relaztion to the besing point is such thot they are able to purchusc
at the vese price plus only the freight ectually paid,h

The Court further described tihis compony's discriminatory bocking prac-
tices as follows:

"Ordinarily, when petitioners mnnounce an sdvence in the price of
glucose, they wllow their customcrs a period of five deys to Vbock!
orders, that is, sccure options to purchcse, at the old price, cnd a
period of thirty doys in which to teke delivery upon the opticns, The
Commission charged that petitioners have further violated Sece 2(z) of
thc Clayton Act, os cmended, by permitting ccriain favoreu custemers to
securc opticns for the purchase of gluccse, wnd to toke delivery at the
ola pricc, for poriods longer than thosc usually permittcd to other cus-
toners, The Commission elso charged other viclctions of Scee 2(2) in
thaet petitionors favored certcein tank wogon customers Ly permitiing then
to book orders ot ths lower priccs charged for tunk coar deliverics, and
to tulze deliverics by tank wazon over extendod periods of timc, Thc
Cormission found, upon ample evidence, thot these discriminctions werce
in fact medc by petitioners.”

A rcading of thecse facts as set out by the Supranme Court ¢f the United
States in these cascs can lecve no recsonable man with eny doubt as v the
inevitalility of injury which these practices would have amoig cahdy manufac-
turers when some had to pey that fictitious frcight chorge or hed & rise in
prices for row meterials tcke effect before it did for their competitors,

A1l of these factors werc taken into account by the Commission und the
courts in these cases, Freight absorption wes only one claumenc in these
cases, They do not hold that all frcizht abscrption in «ll cases is illegal.
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LFYENDIX F - SUFFLEMENTING THE ANSWER TO QUESTION &(c)

The last release in point of time was on June 10 of this yeer and I

quote froo it:

The Federel Trade Commission today issucd the following statenmcnt
concerning the proposed order to ceuse and desist in the Corn Products
ose:

In the last few days soie portions of the press =nd radio have
mede incorrect references to and misrepresentcotions of the preoposed
order to cease and desist in the Fecerel Trade Commdission case rclcting
to the pricing practices of 16 principel menufacturcrs and scllers of
corn products in the United States,

Sonie statements made in newspepers cnd over the radio failed to
naeke clcar that the proposed order would prohibit use of basing point

:nd zcne systems of pricing only when such systems involve concerted
getion, conspiracy or vnlawrul cgrecuents among scllers of corn products.

The proposed order was submitted by counsel on June 6 to ¢ Foderal
Trade Comrnission triel exaininer for consideration. It was the subject
of ¢ pross relewse issued by the Coraaission on June 7,

Fer the purpose of claerification, pertinent poragroephs fren thet
rolecse wre guoted, In the following paragreghs, the Conmissicn calls
particuler cttention to those werds ond phrzcees which vory explicitly
1itdt the order to prchibiting jrice-fixing proctices which «re the re-
sult of conspircey, mtucl agrcecnents, ccllusion cr cny plenned coriion
ceurse ¢f actisn wicng the respondents:

"Sixteen cunpinies which account for 95 percent of the corn

derivatives nonufectured and sold in the United Statces have consented

to entry of an order which, if uvecepted by the Federal Trade Cornads-
sion trial examiner hearing the case, would prohibit then from con-
spiring to fix prices and from engaping in discrininatery pricing
practices._

"The proposed crder would require the respenlents te ceose and
desist from entering into or continuing, cmong cther things, any
cgreciaent whereby prices for their products wre esteblisheld cnd
neinteined through concerted use of a basing point or zone systen
of pricing.

"One part of the projoscd cricr is directed cgainst unfeir
nethods of competition violative of the Fcleral Trele Commissicn
Act, It would require the respondents to cease and desist frow
the followling preactices when engaged in jursuent o Yany planned
coruen course ot action, mutual agreament, understanding, combinc-
tion or conspiracyt:

as



"Establishing, fixing or mainteining prices, terms or
conditions of sale,

"Establishing or maintaining a zone systiem or basing
point system of prices,

"Failing to quote or sell and deliver corn derivatives
f.o.be &t each production point,

"Exchanzing or releying among the respondents, directly
or through any institute or central agency or privcete indivi-
dual, or through any other medin, informetion as to current |
prices for tne purpose or with the effect of fixing or maine-
teining prices, terrs or conditions of sale,

"Formulating or using any price reporting plan which hus
the tendency or effect of depriving the public of uny benefit
of competition in pricing among the manufwcturing respondents
or between any of them and any other manufacturer or secller
of corn derivatives,"

The incorrect statements about end misinterpretations placed upon
the proposea order are similar to misstetements which heve been made
woout tne meaning or Federal Trade Commission orders in other cuses
decling with busing point systems and price fixing arrangements over the
last two yewrs.

Those misstateaents and wdsinterpretations should be correcteds The
public end the business community should nct be left with the inpression
thet the Federel TruCe Comridission is acting or hus ever zcted to prohibit
or interferc with dcliivered pricing or freight cbsorpticn when irnocently
end independently pursued with the result of pronoting competition, The
Cormission und the courts heve acted to stop those practices only when
they have involved collusion, conspiracy or unjust discri.dnctions with
resulting dimage to coapetition rnd the public interest, The Cormidssion
understands the propesed crder to cecese and desist in the present Corn
Prcducts Casc tc be within those bounds.

Another of the cascs which couscd concern to sone wes the Conauit cusc,
In thot case nlso there wes o chirge in one count cf the counplaint of con-
spirecy ond the Cownission found a conspirecy to exist. On Juiy 7, 1949, the
Cerraission in denying o motion to reopen and modify the order in this cuse
clarified the order by stating in port:

"The purpese of the requested modificcotion is suid to be to moke
cleer that the order dees not prohibit <ny of the respondents, acting
independently, from quoting or sclling at delivercd priccs or from ob-
sorbing freight. The Commission does not consider thail the order in
its present form prohibits the independent prectice of freight wbsorp-
tion or selling :t delivered prices by indivicduel scllers, What the
questioned portion of the order dces prohibit is the continucnce of the
basing-point, delivered price system, found to have becrn the subject of
conspiracy, or «ny voeriation thereof which might be ceccipiished through
the practices specified in sub-parugrephs (z), (b), (e), or (d) when
done, &s stuteu in the order, 1for the purpose or with the cffect of
systencticuldly natching delivered price quotationse.!"
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Under section 2(a) of the Act, 124 tases have been adjudicuted by the
Commission, Of these, four were later detiided by the Supreme Court, and pe-
tition for certiorari was denied in oné; and one is still pending there for
reargument, These cases are: Corn Froducts, Staley, Moss, Coment and Morton
Salt with the Standerd 0il of Indiana case still pending, One additionel

case, B, B, Mueller & Compzny was decided by & Circuit Court of Appeals, In
all of these cases, the Commission's orders werc affirmed,

In the Morton Selt case the Court said:

"To support this argument, reference is nede to the fect that salt
is a small itenm in most wholesale and retecil businesses and in con-
sumers! budgets, For seversl reasons wc connot accept thiis contention,

"There are meny erticles in = grocery store that, considered
separately, are compcratively small parts of o merchent!s stock. Con-
gress intended to protect a merchant from competitive injury attributable
to discriminatory pricecs on any or all goods sold in interstcte commerce,
whether the particular goods constituted a major or minor portion of his
stock, Since & grocery stors consists of many comperatively small
articles, there is no possiblc woy effectively to protect a grocer from
discriminatory prices except by applying the prohibitions of the Act to
each individu:.l =zrticle in thc store,

"Furthermore, in enacting the Robinson~F:.tmen aAct Congress wes
especiclly concerned with pretecting smell businessces which were uncble
to buy in quantitiCa, such as the merchants here who purchased in lcss-
then-carload lots, To this end it undertook to strengthen this very
phase of thc old Clayton Act, The commitiee rcports on the Robinson-
Patman Act emphasized a belief thet § 2 of the Clayton sct had Theen
too restrictive in requiring o showing of gencral injury to competitive
corditiondess" The new provision here controiling, was intended to
Justify « finding of injury to competition by a showing of tinjury to
the competitor victiwized by the discriminetione! Since there was cvi-
dence sufficient to show that the less-thun~-cerload purchosers might
have been handicepped in competing with the wore favorcd curlcad pur-
chesers by the differential in price established by respondout, the Core
mission was justified in finding thuat competition might have uhurcoy
been substanticlly lesscned or have becn injured within the neaning of
the Act,

WApprchension is expresscé in this Court thet cnforccment of the
Comissionts order against respondentts continucd viclations of the
Robinson-Patman Act might lcad respondcnt to raise toble solt prices
to its cerload purchasers, Such o cenccivable, thougn, we think, highly
improbeble contingency, could afford us no rccson for upsetting the
Cormissionts findings end declining to direct complience with & stotute
passed by Congress,

"The Cormission here went much further in receiving evidencc than

the statute requires, It heard testimony from meny witnesses in various
parts of the country to show that they had suffered cctucl financial
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losses on account of respondontt!s discriminatory prices. Experts were
offered to prove thc tendeney of injury fron suchk priccs. 'fhe evidence
covers about two thousan&~pages, lergely dcevoted to this single issue--
injury tec competition, It woudd groutly hendicop cifcrtive cnforcement
of tho Act to require testimony to show that which we belicve to be
sclf-cvident, nanely, that there is a 'recsoucble possibility! that
corpctition nmay be cdverscly offceeted by o practice under which nenufice
turers and pruducers se¢ll their goods to scile custoners substuntinzlly
cheaper thun they sell like goods tc the conpetitors of these custorers.
This showing in itself is sufficient to justify our conclusion that the
Cormissiont's findings of injury to competiticn werce sdequitely supported
by cvidence," '

In the fcotnote 18 the Court cited the following:

"In explairing this clausc of the propesed Robinson-Patnen Act, the
Sznete Judielary Cormdttee snids

'This clause rcpresenis o reconiscnded additicn to the bill as
referred to your commttce, It tends to exclude frow the bill othon
wise harmloss violetions of its letter, but accomplishos o subston-
tirl brocdenins of sindilar clause now conteined in section 2 of the
Cleyten ict, The letter h.s in pructice been too restrictive, in
requiring o shcwing of gencral injury to competitive conditions in
thc line of coumerce concerned; whercas the more limicdictely im- {
portant concern is in injury tc the competitor vietimized by the
discrimineation, Only through such injuries, in foct, can the
laorger gencral injury result, and to catch the weed in the secd
will keep it frow couwing to flower.' S. Repe Noe 1502, 74th Cong., f
21 Sess. 4e Sce clsc He Repe. Ho. 2287, 74th Conge, 2nd Secsse 8;
80 Cong. Rec, 9417."

Prrm—

The Corrission Lirs adjudicated 146 cases under section 2(c) of this Act, |
cnd of these, eight wire wppealed to the Circmat Courts cf Lppcal and cere
tiorari wes cenied by the Supreme Court in one ef thesce In nll of these
cascs the Coumission's orders werce offirred,

The Comrdssion hes adjudiccted 60 cascs undor scetion 2(d), none of
vhich were apperled,

The Cormission hed edjudicotcd 41 cases under scction 2(e), two of
which were appealed, Of these, one was affirncd by the Supreic Court ond
the other wus affirued by the Circuit Court of Arpeals and certiorcri was
céenied by the Supreme Court,

The Cormission hes :cdjudiested 13 cases under section 2(f), only one of
which hes becn appealed ond is. now poending,.




——

. APPENDIX G - SUPPLEMENTING THE ANSWER TO QUESTION 12(c)

The preceding question and the one immediately following present hypo-
thetical factual situations. Such questions are extremely difficult to
answer as .they do not provide sufficient background to give the Commission
21l of the factual materials necessary to make a proper decision., Many
times such questions have been presented to the Commission by business groups
and experience has shown that a precise enswer given upon such limited fects
can often be twisted to apply to &« situation never enviszged by the Commis-
sion, The Commission long ago concluded that it is unwise to attempt to

. generalize upon such hypothetical situations. While we cre extremely «nxious

to help clarify the luw us mych as is possible, it necessarily must be the
przctice of the Commission, as it is of the Courts, to clarify the law

. through the decision of actual controversies.

In proceeding under section 5 of the Federel Trude Commission Act and
under section 11 of the Cleyton Act, the Commission zets much as o court in
a quasi=-judicial capacity. Its orders under section 5 of the Federal Trade
Commission Act may essume the full force end effect of luw znd persons who
violate them may be punished by imposition of civil pentlties which cre in
many weys enclogous to fines in criminesl cases, The basic reusons for re-
fuszl by the courts to speculcte sbout the legaliiy of hypotheticel situa-
tions apply with equal force to thne work of the Federzl Trade Commission,
and for the Commission to pronounce the legolity or illegzlity of cny con-
duct except in the process of deciding cases coming before it would be wholly
inconsistent with the fundomentel concept of our judicial systom,

During the debates over the Federcl Trade Commission Act in 1914 the
question of whether the Commission should undertckce to give "2dvice in wd-
vance" and render advisory opinions received considercble nttention, Shortly
efter its orgenization the Commission consulted with & number of very promi-
nent jurists and attorneys seeking advice as to whether ¢nd to what extent
the Commission was authorized to render advisory opinions, Among others,
they czllcd upon Louis D. Brandeis, and he attended o mecting of the Commis-
sion and that conference with the Commissioners was recorded in trunscript
form, The following statements of the lute Justice Brandeis arc excerpts
from the transcript of this meeting on April 30, 1915, in the Coumission's
offices in Wishington:

"MR. BRANDEIS: That question which they otring up is 2 question
which has been very much discussed as, on the one hund ¢ thing that
was desirable, cond, on the other hand, s ¢ thing thet wos dengerous,
% #% # From the business standpoint, it is desirable, It would be u
very convenient thing if & man could come before your body cnd auy,
'Here are the facts; is this right? Can we do this, or can we do that?
It sounds very alluring. I believe it to be ubsolutely impossible of
proper upplication, cnd for this Commission, I think it would be one of
the most dangerous powers that it could possibly assume ¥ ¥ # Now this
is 2 commission of business men - you have three business men and two
lawyers; and the lawyers are not selected beccuse they arc to determine
the law for the Board; they are¢ selected as an aid., It uever was in-
tended, in the composition of the Boerd, end certainly not in the



legislation, for you to exercise this power, That was very much dis-
cussed, &nd the only strong crgument that was put up ggeoinst the Trade
Commission was tiie danger of giving to the Commission jusi such power
£s this; thet it was zlmost inevitcble thet if that power were given
the public would be tricked; I mean, that thc Commission, with the best
of intent, would be hoodwinked; and it is reclly ineviteble thet it
should be, For just see this situction - see just vhat this situation
iss The difficulty in deciding any guestion thot comes up is reazlly the
difficulty in getting ot the facts, Most men can decide eny problem
correctly if ull of the fects be properly set before them, The diffi-
culty in this situation of you pessing upon this condition is twofold,
In the first pluce, the facts do not exist yet, You cre to'determine
in cdvance, largely &s prophets, what is going to hcppen. Assuning
ebsolutely good faith on the part of the people who come before you,
you &re to determine whether thut which they are planning to do is going
to resuit in ¢n improper restraint of trade, You cannot decide that
fact becausc you do not know whot the facts cre going to be, nor the
conditions to which they vre going to apply them, becazuse they do not
even knew; beccuse they wre going to act, and cven in good fuith, upon
tle circumstances as thiey arise from time to time. For you to szy in
cdvence, even if you got & full «nd feir statement from ¢ll of these
people as to whot they were plonning to do, is to predict things on
stote of facts which you do not kiow, beceuse they cre in the future,

"But the other point is, znd that is tine point thit we lewyers
have to deal with more frequently, and which is constcntly impressed
upon us, no stutement of facts, Lowcver honest your pcosie mcy be, cin
be relied upon until it hes been subjected to the carefui study and
criticism of people who heve & different point of vicw, liow, these
people mcy be perfectly honest in lazying this umctter beforc you. They
see 1t from their side., They do not know thc whole ficld, They only
see tne difficulties which they hLave got cnd which thcy are trying to
cvercone, They do not sce the other sidec -~ the evils which may attend
their aoing of this act, If we are geing to get enywherc necr the
truth und justice in this action you have got to have the other side
fully represented, and thet never con be done in wdvance because the
people who ure going to be affected by this ere not availcble, They
may not exist, I meen., They moy not be in existence as wn industry or
as & commercial force, But even if they ere, they crnnct be summoned
herc to teke action, and you cannot possibly hava the knowledge which
would make you wise encugh to dewl with that situation in such a way as
to meke it sufe, Everybody who has undertcken to desl with this in the
past ten yeurs has been confronted with that situation - the practicel
certainty that if zny board - if the Attorney General - or if any bourd
of any kind undcrtool to deul with this situation, the community would
get tricked, even with the best of intent on the part of the govcrnment
agency, ‘

"Wow, I do not beclieve, on the other hand, thaet the difficulty for
the business man is neerly us great as he imcgines it tc be, I huve
been at times eounsel for a few trusts. The president of one of the
largest of them, when we were discussing the law some four or five years
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ago, - and he was full of his attacks cgainst the Sherman Law, - said
to me, 'Now you have been speaking in favor of this Shermen-Low, &nd I
heve been going around and trying to find out what I can do, end I
cantt get cny advice as to what I can do.' ind he said, in rother a
pleasant enough way, but in certzin ways rather sncering, YPerhups you
can advise me,! I said, 'I can advise you perfectly, but it is a ques-
tion whet advice I can give you. If you esk me how near you cun walk
to the edge of 2 preeipice without going over, 1 cantt tcll you, for
vou may walk cn the edge, and «ll of a sudden you mey step on & siwooth
stone, cr strike cgainst « little bit of root sticking out, and you may
go over thct precipice. But if you ask me, how necr you cen go to the
precipice and still be safe, I can tell you, and I con guerantec thot
whatever mishap comes te you, you will not fall over that precipice.
You have tzken my advice, cnd other lawyers? advice wbout cny number of
things; znd when we give you advice, you act on thet advice; and you
have given up mrny a good trade on questions that have had nothking to
do with the Shermon Luw, at all, becuase you were not willing to tcke
the risk, When we pointed out thc risk, you would not tcke it. You
had the chence to invest in e mighty good viluc of reel cstete if you
were willing to tcke the feir chence in thot title, We said, YHere is
a doubt. 4re you willing to tike th:t doubt rnd teke the chance of

it? You nay lose five hundred thousand dollors, end you uey neke six
hundred thousand dollirs if you win out on that chence,! And you said,
'No, I don't think it is worth whilc taking a chunce of & lawsuit.!

You ere constantly teking cheoices in regard to the credit of individusls,
Here is ¢ chance that you cre willing to take, and by putting in scnme
noriey here, maie « mightly good customer for yourself, You iy lose
few hundred thousend, or you mey meke ¢ millione! I said, 'iou uust
not expcet from the sherman Law any more then you do froa eny other law
you are decling withe, You must not expect thut ycu cun go to the

verge of that law without running eny risks, Why should you? You do
not in any other relction of life that I know of, And your lawyers,

if they <re good lawyers, and cxperienced lawyers, ccn advise yule A4S
o matter of fact, therc have been aighty few reluticns in life where
you could not heve udvised yourself, Your consciencc, if you cre
honest with yoursclf, would tell you, ninctecn times cut of tweniy, and
without & lewyer, whether you intended to restreoin trade; and af you
could szy to yourself, clearly, und honcstly, that you did not intend o
restraint of trade, you would not need to go to any luwyer ot all. But
if you went to know whether you cun squeeze through, or soucthing cches
up thet suggests to you thot there is w very grave doubt that you czn
squecze through, then ycu want to get somec way to squeeze tirough.!

#* ¥ ¥ % K OH X K

"So, I believe thet this Commission could not do anything which, in
its real essence, would be more hermful tc business, and nore dangerous
to the Coumission itself, then to exercise this power, if you have it.
But 1 think it is perfectly clezr that you have not got it.

* % ¥ R OH R K %
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"Cerrissicner PARRYI: Men come to us end soy they want to form
an association for purposes such as you heve just stated; and they say
they zre afraid te do it, and want to know from us whether they may
lewfully form such an organizction.

"Mr, BRANDEIS: I should say definitely to them, tYou heve got
an idea, generally, as to whot you may do cor nay not dce  Congress
has not vested us with any power tc tell you that, There arc lowyers
wio can tell you that, You hove lcwyers in every other question thatv
comes up in your business, and you have got to get your lawyers cn
thate?! I think that is thc only safe wey, tie only scfe thing te dc,
I would be very certein to let then understand thet you understonad
that it is not so difficult for a man who rewlly wants to kecp cut of
the law, to do it."
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APPENDIX H ~ SUPPLEMENTING THE ANSWER TO QUESTION 14

May I quote from a few of the Court Interpretetions of Unfair Methods

of Competition? In Federal Trade Commission v, Beechnut Packing Company,
the court said:

said:

"That act declares unlawful 'unfair methods of competition! and
gives the Commission :.uthority after hearing to meke orders to compel
the discontinuance of such methods. What shall constitute unfair
methods of competition denounced by the Act is left witbhout specific
definition, Congress deemed it better to leave the subject without
precise definition, and to have each case determined upon its own
facts, owing to the mmltiferious means by which it is sought to effec-
tuste such schemes., The Commission, in the first instance, subject
to the judicial review provided, has the determination of practices
which come within the scope of the Act. (See Report No. 597, Scnate
Committee on Interstate Commerce, June 13, 1914, 63rd Cong., 2d Sess,)

In Federzl Trade Commission v. R, F, Keppel & Bro., Inc,, the Court

"The Act undoubtedly was aimed at all the fomiliar methods of law
violztion which prosccutions under thc Sherman Act hzd disclosed, See
Federal Trade Commission v. Raledam Co,, supra, 649, 650, But as this
Court has pointed out it also hed 7 brozder purpose, Faderal Trade Com-
nission v, Winsted Hosiery Co., 248 U.S. 483, 493; Federal Trade Com-
nission v, Raladam Co., supra, 648. As proposed by the Senzte Com-
nittec on Interstate Commcrce znd 28 introduced in the 3enate, the bill
which ultimately became thz Federal Trade Commission Act declared 'un-
fair competition' to be unlowful, But it wes becuuse the menning
which the common law had given to those words was deemed too nerrow
thnt the brouder and more flexible phrese 'uinfrir nethods of compbeti-
tion! wzs substituted., Congress, in definirng the powers cf the Com-
mission, thus =dvisedly adopted o phrese which, as this Court has snid,
does not tadmit of precise definition but the me~ning and =pplication
cf which must be arrived at by whet this court elsewhere has crlled the
"gridu:l process of judicial inclusion =nd exclusion.!" TFederzl lrzde
Cormission v, Raladem Co., supru, comprre Davidson v, New Orleans, 96
U.S. 97, 104.

"The crgument that o method used by one competitor is not unfair
if others may adopt it without any restricticn of competition between
thew woes rejected by this Court in Federal Trade Comnmission v, winsted
Hosiery Co,, supra; corpare Federal Trzde Commission v, Jilgoms Lumber
Co., ante, p., 67, There it was spceifically held thot = trader may
not, by pursuing a dishonest practice, force his competitcrs tc choose
between its cdoption or the loss of their trade. 2 method of competi-
tion which casts upon one's competitors the burden of loss of business
unless they will descend to a pructice which they are under a powerful
moral compulsion not tec adopt, even though it is rot criminal, was
t?;#ght to involve the kind of unfairness at which the statute was
aimed,"




