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Introduction

It in pleasing to visit and talk with you on this

the occasion of the; ]6th Annual 'Jcn.sion oV the National Congress

ol" Petroleum itetailers, Inc. Your annual sessions nro interesting

and important. They provide a forum where your representatives at id

others express ideas and surgestions roiiardi.n^ the problems fnc* 1

in the effort to maintain a froo and eompeti tivo enterprise! zyrt.vw

in thin country. For example, yesterday you had scheduled on

your program I'or this, your lAt.h Annual L'>er.:;ion, lion. Turn 3t,eod

(j. Okln . ) for nri address. Ho is Giiairi'.ar, of a ouhrotrmi ttrv o!"

the House J :HM11 Knpinor.r. Cor-ini ttoo. As such, - H : h-t;- s.iown hi:: ' i"

to he a stronj; supporter of Hon. Wright Patman (.J. Texan) , C!:-, i ••• -ir

of that Coiunitteo. When either of those /'entlernon addrcs:; you ,

you kiio'.-; that a cimmpion ol' .small business h.'is br<:n hnj'oro you.

Also, you know that you h:ive heard Prom ono who ur. n-rs t/it.ds and

can discuss witn you in a useful way the problems fncl by sir.al

t)usi ness,.

3 t, is most irisjiirinj' to visit, rind talk with you on thin

occasion. Your leaders are persons who arc doaic-ited to the effort,

of naintainin/^ a free and fair competitive enterprise rysteii in thir-

country. 3on:e oC us in VJashi nr;ton are aware that th(iy arc lonely

in that situation. That is true because while runny proclaim the

virtues of compotitioo, few are willing to dedicate thcmr>elvec

coir.pl etely to its cause. In fi^htin/' for the cnuse of free and f?> Lr



'•ompi t,i L ion Vic lcniif.T;; of y o u r i^rr'ini 7,:\ tj o n h n y o rtoo'i out, nr.

t/trfotr. o f t.lio.'T w h o o p p o n o o u r p u b l i c p o l i c y for ^ o n i p o U t ivo

'•n t.nrnr i rr:\.

T ! K - . 'crvifc ."t.'i t,ion:- oporvi ton by rii'Tnbnrr o f y o u r o n y m i v.\ t ion

nr< fri' I. i nr pl'ifiv u ' l ' T f f i p r v v o n tn ti vn: of the '"uppl 1 »-r.'' m e e t

<•!],•• t,o::;' r." 'iiiij rr:f)rc:;''n 1,,-i Li/r\'" oî  ̂ ur. LoiTi-rr,. T ' lo rofor ' ' , L * m

:•• f/i'-c :• t,.-i L.i on." IriV^ benoTrr: ;iointr v/horr onpr);-;i n.^ nrurniiiiif Cor'-cr.

'i')i, 'inly f )!i'/(T, ;>• b u l t.hrir impur-t, j : ; !'c;lt.. TIKJ p'.'innnf 'irnl

I ' I ' I ' I ' ^ Li ' 7 ' ' : - ) ' \ r T ' . '•;it/i \>lii'']i L h c . • - . I ' T V - i ' " O r t,.'i t.:i o n . " n r n , - ib lo L o .' i r 1 < i < i o

.•i."il w i L ; . t.iii •:•.<•• o p p ' j . " i n ' t l ' o r ^ e r i:' ( j u i L e i m p o r L n r i t , n o t , o n l y L o

\.'-\<s r L . M Li in . lp^r. ' i l .or." b u t L o t\\'s n u l ' ! l r > .

L I' ^w} :•;-', t,iii' ;•'•• i • •!"! 1 Tr i - r l f C jr.ii'.i r r i o n i r ,-i vie: L i r ; ; ' p l . ' : f c

• • • • . • • P ' t. :.«' i *. > r • • >- • r •. id" trie 1'!•,•;:: ,'i'yi i n r . L u n ' V ' i i r ' i r ' L r r i m ' i r ' i f L i ' " ' T ,

t/i'1 'i-ir, i !> Lr. l r.'t tJ ori ..i1'" th;j :>.> l a w r , , ,'itifi t h o n r ! , r , ' i m pr."if i ti f o r

.•!•;•! i iir.!. v i i i ' - h t.!r"'y , ' T ' 1 i l irfi ' l . ' -n r . ^ r t . T i m inn n n o r .in w h . i ' " ! i thi-

/ < i^r.'il 'i'r.'i.if Co imni : ; r . ion u o n l r 1 v/i t h t h ^ r ' O o n p o r l n r I ' n r r o : : n r p

piit .c i r , p o r t.'in L l o y o u -it.! -ill o t l m r nifunbor.". of t'l* _ n u b l . 1 ' " . I t

i; t.;:r j'i:Vi t M ' 1 i 'o irmi." i o n ' r; 'i i sfh.- irfo of .it:: r o . v p o n n i b i 1 i ti «->.".

i n t.i 11 ;• r'( :;[»•'• L t'l'i L it, M p p l i o r nif ' .nr.uro" f o r o r o r - ' T ' / j t*~ f ' O i ' . p ° -

l . i L i • > i i .

.'< fjrr I cjrif i U'lo ii,y .-. t.-i tf.'nienL t.o y o u Lo'l'iy it, j :• m y i n t e n -

t ion to 'lirrur::; r;oi:if ni.'inn r o c o n t l y ' ipprovoi b y t!u: (lorrnni nri o n

;' u" - inplyinc .'••n-ip n<"./ tii''.i/urf\-. ' 'or prr.rnrvlnr, cor po t i L i o n .

!i(irfLo"jr'> trie !;oi:;ni:i...jori ha r 1 •*;r>;'<"! 1 y (Irpftnici u p o n u t i l i " -

• t,ioY: .>'.' L ! K r'rin -i y-i-arc 'i fipronfh for nrnr-orvin;* <"or.pf- ti ti o n .

ii



Herently the Comnd rnion, n.i I nhal ' explain later, approved

a procedure throunh which it is hopou nil notion by the

C-ommirnion in itn effort to preserve competition wi 11 not bn

through individual canon, ninfl in ;̂ out individual firn>r> or

persons, but instead will bo action against practice:; on an industry-

wide bar'in whore practices f̂ial Icn^eii aro widespread in particular

industries.

Lonp; a;-j .i I, '•,l;ir- learned that we vonl*; never lie aide to

train enough (i octorr to treat anu cirr* all prorsnertivr îr':.'-

of typhoia unle.^: nreventivc mcanurer: werc^ taken. Therefore,

preventive .[.measurer; were taken to purify the drinking v/atcr nnu

th :reby reduce the number of typhoid Tir.np. Through rM^ii pre-

ventive nearurcr; we have had wonderful rer.ultr.. Of'/vrionully,

we do nave typhoid ear.er;. Of roiirrc they mi"t bo î al t with

an f.isf". Liliev/i ~o, vje will find it ne^crr-iry to ;eal '.'ith

certain anti-^orpeti ti vn nroulemn ar i parti'T in jrid.i'/Ldu'il

Foreover, we are on the threrhhold of bein1' ccMMjvil ' e i not

only to acknowl ed|'«; but to riffor; rc'DftiJ ti on to the fad.n of

life; tint rert.ain anti-con.peti tive r.,1 tua t.iorir, :\r<. r.o tiior-ijurh ly

rntronohed tnat t.iicy ar r con:i)! e t'-ly ir.iinuni "«.••: 'Von. the '.[iplifi-

tion of our a rti monopoly 1-iwr. Thin i:; •• :;(..riour matter. fur

!-rc.at,ert hope 1 r. that our r.car.urcr; foi" ;)rererv i n," conpoti tion

will prove effective from further entrenca.Tent ar •. irj;;nni r/,a tion.

The alternative if; rtartlin/: — it ir cov<M'nrren t regulation ard

control.

i ii



V ! t 'nou. 'h l.ii'TP ir- n o 1 o n y ^ r .'iny ror io i r ' <\r\>'\\,c. r -onccrni n f

o u r n'ltiorril r o M / i tr.ent t,o th<: ' % O' ;pu l r i onr. o f f lor: p H , i t.ion n r t h e

i'-ir'i'' i:;ct,lio'i f o r vrrrcvv i n r 'in.I crp' in:! i n ; ; I,1'.-' r t r on . ' t h o f o u r

i-cono;-1;,', t h r r e i'' r.f.'ireply -iriy i Loin in o u r in M o r a l p r n p r ' i n f o r

i :• ill cii.r-riM r>;- th in ^oi:;nd t.n.> TI t t h n t i" not, th ' ru l i j cM. o f e o n t i n -

u i • ' font,! ' ' i v fT ry .

I'li.; i ." ii)!< :'i'i:!>'!y t,r) r.l.'i I,'.1 1,'nl. ' i i {'\'':r^nr<~"r o ' " 'ipittion f-nn

•i ! • •• '• .•: i.( ! ' . I U : M ' • o r r ' ( - r n i')-- ,'it\y Crjv<>ru\:.r^t] t, p r o ' T n n ','•!•• t, '-/ill •<( ' (" ' '

• ii T i T ' - ' l t . : c - : ' . : , ! . : • o ' " I.lie i1'1 injiiiy i n . i 1 V\'< - v r t ' . . ' ' • ; , " • . Tf l r '"" ip

i w I, '•'<•<• n o u r v i f t.in 1 ly n n n n i n.ou " ' ' o n . m i L:rcn I, to <'ov\pr ti t i o n :ir a

;• )/:i, I'll--; 1 'D I 1 ',li«' :•. l.ru." tur i ' .-irvi nprror 'n.Mrici • ,j|* |,||< ''fori^":.;' .'i.';.i

o u r i i7J'. fvl f'.iuii:'''! •.)!! iii«'t.h.>ir; ; ' o r [ i ro rorv in i 1 f o m p o ti ! i or! ir

I'l'" • l i r ' ' ' - t r e f i l l I, o : " i c ' p - l ' i j ' j U : 1 ! . ])}<".• t i o ' i : - ,•! I, t ! i « . '• i •" • • i "I' I. o f t h ' 1

' • o > i " ' - n ! , o ! " ' ' . > n : p ' ' ti t.i o r , i t . " o l f ' . \t\\r\ t lo ' \ " . t ; !Jf. rif'.-'n";

T h ' - " f )n^ ' [it, o ! " fiii!'pnt,i I, i o n ir:iio'i i < v . t ic1 f o r r / i " ti in: t h ' : t.

t h ' ' Mii'iii1:'!, r l / m l r ' r i .if ' ' o n ti r m i n . " ,'i'-h.i ' " / • •ii.̂ n t '."or* ! / ! ' • ' : ' - o r ; o t ' y

• • • > • ; > • ( r ' ' ' i " ! i i - i 0 ' i l y i f • • / ' > ; • ' • ( i n I.1) i n t h r •- ) » : • : I I - i i j r i : - f o r o n t i P . : i i : >

pi'.y I :l'' I, i V i t,y \ >y t h e ' T r . ' ) t':.- t, no . " ; - i 111 f.' tlUlilivT o ! " i tr . i 7 1 : ii'i 1

<• lrrpi-t.i t o r . " . Ar . ! till." r ' . ' i nno f . "no l>rou; ' i i i , ' i i>out , '. :•• ! i f : l i<y /c ,

'.hroii'::i in t,'vi ] r-1 ri '-'ii' -i t i • it: .)',' t h ' ii.-ijly 'ir't i'/i t . i 'v o f t , h o ; - ' :

i - < ' . n o n . " i h ] ( ! f.ir >i i r<."% ti rv; in.ii.viiiu.nl f i r m : ' . Iri.|"i i, t h e v ^ f y

[ifuci;;-,:: o f r-oTiipet.i L i o n tuny n t t.i.r:(!:'. o r o o o o p p u i ' t u n i l,i <•:: f o r

' • O . ' . M O ti t.j o n w h i l e ,-i t t l v r.r.mc t u r . f o v o r l y • Jcl/i i 1 1 : i r^j'ul r\ t i o n

o f c o T ' i p n tj ti o n i."iy . '•u[)prnr>: ' i n e o n ti v o r . t o fo i ' ,p r i ti ti o n r . o r o

."iii'i'l;: th.' in .-in • l i i - rncn )i- r'"'*ul -i t j o n .

i v



I

The Law

The members of Congress responsible for passage of the Sherman Act

in 1890 foresaw this dilemma. They therefore framed our original anti-

trust statute in broad terms, leaving future applications to future

enforcement action by the Department of Justice. At ~the core of this

action lay Congressional appreciation of the fact that competition, like

truth or justice, is not something that can be measured on a simple

scale. Indeed, the forms that competition may take are so varied that

there is danger that measures designed to preserve competition may in

fact sterilize it.

This is the basic problem with which our laws and enforcement pro-

cedures have grappled over the years and it is this problem that we

continue to face today. Let us look briefly at the ways in which the

laws have been developed.

The Sherman Act

The Sherman Act outlaws every contract, combination, or conspiracy

in restraint of trade or commerce; it also outlaws monopolizing,

attempts to monopolize, and combinations or conspiracies to monopolize

trade or commerce. More specifically, under Section 1 of the Act,

agreements to fix prices, allocate markets, or exclude suppliers or

customers are prohibited. Left open, however, for court decision, on

a case basis, are questions of what constitutes appropriate economic

evidence of agreements where direct evidence is lacking. Section 2

of the Act prohibits excessive control of a market by an individual

-1-



company, as well as predatory practices by one or more companies, aimed

at such control. Left open for court decision, in individual cases,

are questions of how market control is determined, what market shares

indicate danger points, and what types of public constraint should be

applied when the structure of a market is such that a small group of

companies, rather than a single company, exercises effective market

control.

Although the prohibitions of the Sherman Act have proved in recent

years to have great strength and breadth, they proved in their earliest

years to be so general that their applications had to be tested over

and over in the light of a court enunciated "rule of reason." The slow

progress of this method of enforcement, however, soon generated pressure

for new laws embodying more definite provisions.

The Federal Trade Commission and Clayton Acts

The Federal Trade Commission Act, passed in 1914, provided for the

establishment of the Commission as a continuing body of experts com-

mitted to developing an understanding of competitive problems in industry

settings. This body was empowered to prevent unfair methods of compe-

tition in commerce before Sherman Act violation could result and to this

end was set up as an independent agency free of the direct control of

the Executive.

The Clayton Act, also passed in 1914, was, like the Federal Trade

Commission Act, designed to supplement the Sherman Act, but was aimed

at specific practices which Congress believed would, if left unchecked,

violate the Sherman Act. Exclusive dealing contracts were prohibited

-2-



where they might substantially lessen competition or tend to monopoly

in any line of commerce. Left open, however, were questions concerning

the conditions under which such contracts would endanger competition.

Price discrimination was also prohibited where it might substantially

lessen competition or tend to monopoly in any line of commerce, with

questions concerning the conditions under which these consequences might

result left open for resolution by the courts. The Clayton Act also

prohibited acquisitions of corporate stock which might substantially

lessen competition between the buying and selling company or might

restrain commerce in any section or community or might tend to create

a monopoly in any line of commerce. As with the other sections of the

law, Congress left open questions concerning what was meant by a sub-

stantial lessening of competition and the courts soon raised further

questions by holding that the Act applied only if there had been com-

petition between, the acquiring and acquired company and if an acquisi-

tion of stock had not been followed by an acquisition of assets.

Despite the fact that the Federal Trade Commission Act and the

Clayton Act had been designed to strengthen the Sherman Act, their

wording turned out to be so broad that their potential applications

became uncertain while their actual applications became so narrow that

related practices were left untouched. These two sets of problems

began to be apparent in the early 1920's, but the relative prosperity

of the economy, combined with a slowly developing body of Commission -

and Court decisions, obscured its full meaning. By the 1930's, however,

the advancing depression gave powerful impetus to those who had already

begun to seek amendments to the law.

-3-



The Robinson-Patman Act

The Robinson-Patman Act was intended by its sponsors to prevent mass.

buyers, such as A & P, from exerting pressure on suppliers to obtain

price concessions not available to their smaller less-integrated rivals.

It was, therefore, designed primarily to preserve the bargaining

status of small independent buyers vis a vis their large and vertically

integrated competitors as well as to preserve the bargaining status

of small sellers who did not wish to, or could not, grant the price

concessions exacted by the chains. Like the earlier laws, however, this

one also was open to court interpretation on a detailed basis.

After the Robinson-Patman Act

In 1939, with the depression receding, President Roosevelt set

up the Temporary National Economic Committee (TNEC) to study the

growth and causes of concentration and to make proposals for maintain-

ing competition in the increasingly complex economic environment

of that day. The advent of World War II, however, prevented serious

consideration of the Committee's many proposals and after the War,

new problems began to emerge as the economy expanded and major

companies began to move into more integrated and diversified activities.

During that period, court decisions under the Sherman Act, the

Federal Trade Commission Act, and the Clayton Act were giving the enforc<

ment agencies tools for challenging monopoly power of the type disclosed

in the Alcoa case, basing point pricing of the type disclosed in the

Cement case, price discrimination of the type presented:in Corn Products

and Stalev. exclusive dealing contracts of the type presented in Standai



Stations, and related practices. But, while the law was becoming

increasingly more competent to deal with monopoly, pricing, and

exclusive dealing, it was becoming increasingly helpless with respect

to acquisitions and mergers. In 1950, Congress sought to remedy this

deficiency through the Celler-Kefauver amendment to the Clayton Act

which prohibits acquisitions of stock or assets where the acquisition may

result in a substantial lessening of competition or a tendency to

monopoly in any line of commerce in any section of the country. And,

in Dupont (General Motors), Crown Zellerbach. and Brown Shoe, the

Supreme Court has taken a strong stand with respect to both horizontal

and vertical acquisitions which may substantially lessen competition.

II

Administration of the Law

Introduction

Even with the wide range of tools available to the antitrust

division of the Department of Justice and to the Federal Trade Commission

through the enactment of the various antitrust and trade regulatory

laws, it became apparent by I960 that administrative techniques not

theretofore used in the application of those laws would have to be

utilized, if we are to experience any reasonable degree of success in

the effectuation of our public policy for maintaining a free and

competitive enterprise system.

With the rapid growth of the economy, it was becoming increasingly

evident that new methods had to be found for probing trade practices on an



industrywise basis and for dealing with them promptly, equitably, and

effectively. Therefore, the Commission has begun to develop new

procedures for expediting its case process.

The first of the new procedures went into effect almost a year

ago. Under them, a company against which a complaint is about to

issue receives a proposed order at the same time it is served with

a complaint. The company has ten days within which to notify the

Commission whether it will accept the order in substantially the

form proposed. If it does, the case ends there. If the order is

not accepted, Federal Trade Commission hearings go forward. But,

once hearings begin, they now proceed to a conclusion without the

lengthy recesses that formerly marked many of the Commission's cases.

Indeed, hearings may now be recessed only with the sanction of the

Commission itself.

At the time when the Commission announced this set of procedures,

it was, however, already evident that additional methods for expediting

the Commission's business might become necessary. When I took office

in the Fall of 1961, I said that I would like to see the Commission

explore its rule-making powers to determine whether it could, after

hearings, issue authoritative statements concerning industry-wide

practices which violated the law. Now, barely a year later, a new

Commission Trade Regulation Rules procedure embodying these proposals

has gone into effect. I plan to take the remainder of my time this

morning to talk to you about this new procedure and to outline the

challenges we see ahead.



The Federal Trade Commission's Trade Regulation Rules

I have already noted that our statutes prohibit a broad range of

activities which we believe can have destructive effects upon competi-

tion. The requirements of the laws could, however, be more readily

understood and followed if the Federal Trade Commission stood ready to"

redefine, through appropriate and binding rules, the applications of the

laws in particular economic situations. Such administrative interpreta-

tions would, in effect, express the experience and judgment of the

Commission based on facts of which it had knowledge derived from studies,

reports, investigations, hearings, and other proceedings. Rules of this

kind could indeed be designed to keep business informed on an industry-

wide basis of its rights and obligations under the laws we administer.

Under the Commission's new procedures that went into effect in June

of this year, Trade Regulation Rules proceedings may be initiated by the

Commission upon its own motion or upon outside request. Interested

parties will have an opportunity to present written data, views, and

arguments. After consideration of all relevant matters of fact, law,

policy, and discretion, including relevant matters presented by inter-

ested parties, the Commission will formulate tentative rules, together

with a concise general statement of their basis and purpose. Tentative

rules will be published in the Federal Register ana will in turn be the

subject of Federal Trade Commission hearings at which the views of inter-

ested parties may be presented. If the hearings develop a need for a

rule, it will be issued by the Commission and will apply to specific

unfair methods of competition by designated classes of companies in a

-7-



designated industry or market.

Once a rule has been issued, it will, from the Commission's point

of view, become the standard for compliance with the law, although a

company affected may petition for withdrawal of the rule, for changes,

or for suspension in an individual case.

A company engaging in a practice prohibited by rule would, after

investigation, find itself the subject of a Commission complaint. At

the subsequent hearing, the Commission's staff would have to present

proof that the company had engaged in the banned method of competition,

but it would not have to present evidence that the practice itself was

an unfair method of competition. The respondent company would have two

defenses available in such a case: it could show that it had not engaged

in the practice or that the rule should not apply in its case, but it

could not challenge the validity of the rule as such.

We recognize that formulation of the Trade Regulation Rules will

require the Commission's staff to focus its existing skills in the

preparation and analysis of industry information. Indeed, Trade Regu-

lation rule-making will require a combination of economic and legal

facts that will identify unfair methods of competition without providing

a framework for suppression of novel forms of competition.

The Trade Regulation Rules will supplement the Commission's trade

practice conference work on the one hand and its advisory opinions on

the other. Like trade practice conference rules, the Trade Regulation

Rules will apply to all members of an industry; but unlike these rules,

they will focus sharply on the facts of competition rather than on the

vocabulary of the law. Like the advisory opinions, the Trade Regulation

Rules will put companies on notice concerning specific practices against

-8-
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which the Commission would be likely to proceed; but unlike the advisory-

opinions, Trade Regulation Rules will apply not to an individual company,

but to all similar companies in an industry covered by a rule.

Ill

The Problems Before Us

We at the Commission recognize that we have fashioned a novel

approach to rule-making by an administrative agency. We recognize also

that we must begin to develop the concrete meaning of our procedures

through the rules we formulate. We do not know at this time what

questions will come before us first, nor have we established general

criteria for the rules we will adopt and those we will avoid. We do

know, however, that initially each set of rules will stand on its own,

since we intend to hold independent hearings to explore the applica-

bility of each proposed rule to a definite method of competition in an

individual industry setting.

It is anticipated that formulation of rules prohibiting false and

misleading advertising claims can go forward relatively expeditiously,

since notice of the facts that would constitute evidence of violation

can be made a part of a rule itself. It is, however, anticipated that

other methods of unfair competition will present more thorny rule-

making problems that will engage the attention of the Commission for

years to come.

No one can, of course, foresee all the questions of policy or

program that will come before us in formulating such rules; it is,

however, possible to suggest some of the problems the Commission will

have to consider in working out the scope and limits of its new program.



First, although each rule will be designed to focus on a specific

method of competition in a particular industry, no rule can reach beyond

the existing statutory powers of the Commission. We believe, however,

that analysis of each practice in each market setting will enable us

to state the circumstances under which a particular method of competition

may become an unfair method of competition and to pin-point a rule that

will define the law with precision as it applies to that practice in

that setting.

Second, our procedures do not require that rules be formulated

exclusively in the negative or in the affirmative. Although rules

prohibiting given practices have been envisaged in our preliminary

discussions, we are not precluded from exploring rules which would

require particular practices, where the law implicitly makes such

requirements.

Third, we are aware that we will frequently encounter a particular

practice which presses hard upon suppliers, competitors, or customers

of those engaging in this practice, but that we may be in doubt as to

whether the practice is characteristic of active competition or is a

method of suppressing competition. But this is a problem with which

the Commission has always had to deal and we believe that, through

hearings designed to give full weight to industry facts, we will be

able to make the required distinctions and to deal equitably with

those whose competitive lives will be governed by our rules.

Fourth, and perhaps ultimately the most pressing question before

us, will concern the scope of our power to classify companies and to

limit the application of a rule to particular classes of otherwise

similar companies.

.-10-



We believe, for example, that we have the power to establish rules

applicable to purchases or sales of particular products in the United

States or in specific parts of the country; our statutory responsibility

would, however, appear also to require us to narrow the application of

a rule when the competitive consequences of a practice may vary with the

type of company that engages in it.

To take an extreme, and for the sake of simplicity a purely hypo-

thetical, example. Suppose that industry A is made up of retailers who

sell a range of loosely related products throughout the United States.

Some retailers are directly integrated with large wholesaling or manu-

facturing operations; some are loosely organized to perform related

buying or advertising functions; some are affiliated with large enter-

prises in unrelated or only peripherally related fields; many, although

a declining number, are independents—a few large independents ana many

smaller ones. Assume that in certain areas several of the largest

integrated, multi-unit companies have been acquiring independents and

that opportunities for the remaining independents to purchase from

non-integrated suppliers who are not also their competitors have been

decreasing. It may be possible for the Commission, after examining the

relevant facts, to issue a rule prohibiting integrated, multi-unit

companies that have already made one acquisition of a retailer of

the type in question in a given area from making other acquisitions

of the same type in the same area. Such a rule would apply only to

specified companies operating in defined markets and would leave other

companies free to make similar acquisitions—subject only to possible

challenge under Clayton 7 procedures and not under the rule as such.
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Or to take another hypothetical example. Suppose that in industry B,

competition is primarily regional because the industry's products incur

heavy transportation costs. Suppose that in a given region, relatively

isolated from outside shipments, three producers manufacture a given range

of products and four or five others manufacture limited portions of the

range. Let us assume further that the largest manufacturer accounts for

approximately 60% of the market; the second accounts for approximately

11$; and the third, for approximately 9%—with the remainder of the market

split among other regional mills and in-shipments from outside the area.

Let us suppose finally that the situation in other regions is similar,

although the percents of markets involved may differ. In this situation,

it might be possible for the Commission, after study of the facts, to

formulate a rule that would prohibit companies accounting for, say, 50/£

or more of sales of the specified products in defined regions from ac-

quiring other companies accounting for, say, 5% or more of the sales of

the same products in the same regions.

Or, as a third example, let us suppose that in industry C the largest

suppliers grant rebates for cumulative purchases of &1 million a year or

more by any one purchaser. Assume also that there are few purchasers

who qualify for such rebates and that the rebates cannot be justified on

the basis of costs or any of the other justifications provided by the

Robinson-Patman Act. Here again, after consideration of the facts, it

.might be possible for the Commission to formulate a rule prohibiting

such rebates.

Let me emphasize that these examples are purely speculative; that

they are not designed to identify any set of companies or markets; and

that rules will not be issued on a mass-production basis. Indeed, the
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Commission will at all times be mindful that each rule must be

formulated on the basis of facts that accurately portray indi-

vidual industry and market conditions.

IV

The Future

1 The Commission can be expected to explore its new rule-

making procedures with due deliberation as it seeks to give

industry-wide coherence to laws that have previously been ad-

ministered through individual cases. In the process, it will

at all times be seeking for a balance within which it can

strengthen the framework for fair and vigorous competition

without sacrificing one to the other. By giving careful con-

sideration to the economic characteristics of each industry

for which rules are proposed and by taking responsible cognizance

of the differing positions of different companies within these

industries, the Commission expects to be able to formulate rules

that can be applied equitably in specific market settings.

In going forward with its rule-making program, the Com-

mission knows that it must rely both on its staff and on

industry for proposals as to the industries and markets to

which it should turn its attention, for facts upon which a

particular rule should be based, for analysis of the expected

consequences of proposed rules, and for suggestions as to when

rules need to be modified or withdrawn.

Through our new rules, as well as through our more tra-

ditional procedures, we intend, under our mandate from Congress,
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to maintain and preserve the greatest possible number and variety

of competitive opportunities in every field, not only because the

principles of competition require this, but because the future of

democracy is bound up with our steadfastness in maintaining a

climate for vigorous experimentation in every line of commerce

that contributes to the growth of our economy.

\r

Conclusion

We have discussed a number of measures which have been

taken to preserve competition. These are measures which have

been taken by the Government through the enactment and admin-

istration of laws. These actions by the Government have pin-

pointed areas in our economy where competition has been injured

severely as a result of conduct contrary to our antimonopoly

public policy. What the Government has done and can be expected

to do vill not result in clearing up all of these trouble spots.

Businessmen concerned about measures to maintain competition also

must act. Frequently it is said that more than 90$ of businessmen

desire to play square and support our public policy for maintaining

competition. It is to that large segment of business an appeal has

been made and is continuing to be made for help in the enforcement

of our public policy for preserving competition. In this effort

all must become more than vocal partners. Effective action on the

part of all partners - government, business and the public - is

needed.


