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Introinetion

I{L is pleasing to visit and talk with you on this

the oceasion of the 10th Annual Session of the Nntionnl Conerosc
ol Fetroleoum iletnilers, Ine, Your annual Ueszions are interesting
and important. They provide a forum where your representatives and
others express ideas and surrestions reparding the provlems fae:d
in the effort to maintain a free and competitive enterprise syctem
in this country. rtor example, yesterday you had seheduled an
vonr prorram {or (hia, your 16th Annual Geasgion, lon. Tom Steed
(0. Oikla,) Cor an address, He iz Chairnan of n Jubecowmitten of
the Honee Omnall duainess Uommihtoé. Ag o oneh, e hag onown hiwn
to be n strong supporter of Hon. Wrirht Patman (U, Texas), Chai ot
oi" that Cormittee. When either of thoce pentlemen address you,
Jyou know that a champion of' small business has been bellore you,
Also, you know that you hnve heard from onc who uracrobards ana
an discuss witn you in g uceful way the problems {aced by omal
business,

It is most inspirine to vicit and talk with you on Lhirn
oceasion,  Your leaders are percsors who arc dadiented to the effort
of raintaining a {ree and tfair rompetitive enterprise system in this
country. Some ol ug in Washinrton are aware that they are lonely
in that =situation. That is true because vhile many proeclaim the
virtues of competition, fow arc willing to dediratc themselvec

completely to its cause. In firhting for the ecausc of ree ana fnir



competition the Tenders of your qrenanization have ctood out as

tarpete of

thoece who oppose our public poliecy for compelitlive
rmbterpricen,
The cerviee slations operntea by members of yvour orranization
Are reebime placcs vhere reprecentativers ot the cappliers mect,
cictorere and reprcsenbatives of euntomers,  Therefore, the
corvice cbabionge heere twr‘rm‘n mintls vhere opposine economice orcen
noloanly eonver o bnb their dmpaect o felb,  The poanner and
Cerbirenere wita whiceh the service rtations are able to and do

Sl wi L teene opporine forees oo gquite important not only fo

e clation onerators but Lo the pnb!le,

o

Litewioe, Lhe Pederal Trace Cormiccion ic a meetiny plhcee
coere bhe Porecn of Lo Taws aradinct unfaie acbe ang nractices
tee sardvicteation o7 those laws, and the acls sna practicer
ceerinetowiioeh they are directeg reet. The manner in which Lhe
Joreral Trode Comnmicoion deales wilth theee onporinge forces are

; i

te dnportant Lo you srd 211 other members of the putdie, It
oo threoyesh the Commic o don's wischarre of ite recponsibititien
in tnle reopect, that It applies mencnres for precerving comwpe-

Il

k:.l!A.l‘bll‘

cotore I oeonelude my ctatement to yon Loday it e omy inten-
Lion to direcuss sone dlans recently approves by the Cammiscion
Yo oannlyine some newy weacures Cor precervine corpetition,

deretoore the Commic jon har lurenly depended apon utiliz-

mhion o the eacc=by=care approanch {or nrecerving corpetition,

[
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Hecently the Commicsion, as I shal' explnin later, approvel
n procedure throurh which it is hoped all action by the
Commission in its effort to preserve competitionwillnot be
throurh individunl ecases, singling out individual Cirms or
persons, but instend. . will be action apainst practires on an industry-
witde basis where practices challencod are widespread in particular
ininctries.
Long «aeo Jh was Jearnei Lot we voul: nover be able Lo
train enouchd octors to treat anu care Al prospretive enroes
of' Lyphoiu unles: preventive measurcs were talken, Theraiore,

preventive imeasures were tnken to purify the drinking wunter anu

thereby roduce the number of typhoid ences, Throurh cuch pre-

ventive mensures we have hna wonierful resalts, Orencionally,
ve Jdo nave typhold ecasen. Of conurce they munt be dionlt with
ns ensen. Likewise, we will find it neececonry to aenl with

certain anti-corpetitive proovlems arid particr in individual
tcnNLen,

Moreover, we arc on the threcihnold of beine rompel’of not
onlv to arknowledsye but to affor: recornition to the (aeis of
1iTe that eceorbain anti=conpetitive sitbnnlions are so Lhorourhly
entrenched thatl they are completely Inmmnmine: Tron Lhe cpplica=
tion of our artimononoly 1lhwue. This ta o cerlone mabler,  our
createct hope ia that our rensures Cor precerving comnotition
will prove effective i'rom further entrencosent, aro itromnmivation,
The alternative 1¢ ctartling == iU ir rovernment rermiabion apd

control.



Tohouch Lhere 10 no loneer any cerioae debnbe concerninge
our nabional comwitrent, to the compnlrions of corpelition an the
acie mothor for preceryinge and evpanting the otepenclh of our
ceonomy, there de seareely any item in onr natinral prapram Sor
irolewentinge thic commdtnent, Lhat in vol Lhe mubject of econtin-
nivoe contraverry,

Mic i ol clanly Lo olabe that ai"feroneces o apinion enn
s be fonnn concernine any Governgent procras S f, il o et
s " Terent. ce oo e bhe eceomomy din A1 erent, ey, The san
pebec one virtna by mmantwons conmibrent, Lo connebition ac o a
A

o Tor She ctraetnre and perlormanes of Lhie ccononr rani

o iviooed eouncel on omethods tor preceryinge compebition in
Phe airect reoult o aeen—rootoel quneastiae ot Lhe Spoart of bhe
concent, o coppebition TLeel, What loes Lhln peent

Thee coneept, o compebition crbodiien Lhe eonyliobion bhat

S adenec o chendar b o conbinnins achiovenent Cor Lene coeonory

i b reaehed only 3 g eadnbain e coeniiLions Por oonbinginee
proaacbivity by Lhe creabest porsible numoer of frecibriaaa]
corpelilors, And thic eannol be brought, abont, e neliove,
Crronecie aetnd el roeen?a Lo ofF Lhe dndly activibics o thaco
recpancible Cor direstine intividual Cirme,  Teder 0, Whe very
process of competition may al bLimes oroae opportuniticos for
~oroetition vhile at Lhe cnme Lime overly detailer ropulation

o conpeltition way cuppres:s incentives Lo corpobition rore

curcely than an ab-encee of poculation,




I

The Law

The members of Congress responsible for passage of the Sherman Act

in 1890 foresaw this dilemma. They therefore framed our original anti-

trust statute in broad terms, leaving future applicationé to future
enforcement action by the Department of Justice. At the core of this
action lay Congresgional appreciation of the fact that competition, like-
truth or justice, is not something that can be measured on a simple
scale. Indeed, the forms that competition may take are so varied that
there is danger that measures designed to preserve competition may in
fact sterilize it.,

This is the basic problem with which our laws and enforcement pro-
cedures have grappled over the years and it is this\prgplem that we
continue to face today. Let us look briefly at the wafs in which the -

laws have been developed.

The Sherman Act

The Sherman Act outlaws e@ery contract, combination, or conspiracy
in restraint of trade or commerce; it also outlaws monopolizing,
attempts to monopolize, and combinations or conspiracies to monopolize
trade or commerce. More specifically, under Section 1 of the Act,
agreements to fix prices, allocate markets, or exclude suppliers or
customers are prohibited. Left open, however, for court decision, on
a éase basis, are questions of what constitutes appropriate economic
evidence of agreements where direct evidence is lacking. Section 2

of the Act prohibits excessive control of a market by an individual
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company, as well as predatory practices by one or more companies, aimed
at such control. Left open for court decision, in individual cases,

are questions of how market control is determined, what market shares

indicate danger points, and what types of public constraint should be
applied when the structure of a market is such that a small group of
companies, rather than a single company, exercises effective market
control. ' ‘  $
Although the prohibitions of the Sherman Act have proved in recent
years to have great strength and breadth, they proved in their earliest
years to be so general that their applications had to be tested over L
and over in the light of a court enunciated "rule of reason." The slow
progress of this method of enforcement, however, soon generated pressure

for new laws embodying more definite provisions.

The Federal Trade Commission and Clavton Acts

The Federal Trade Commission Act, passed in 1914, provided for the
establishment of the Commission as a continuing body of experts com-
mitted to developing an understanding of competitive problems in industry
settings. This body was empowered to prevent unfair methods of compe-~
tition in commerce before Sherman Act violation could result and to this
end was set up as an independent agency free of the direct control of
the Executive.

The Clayton Act, also passed in 1914, was, like the Federal Trade
Commission Act, designed to supplement the Sherman Act, but was aimed
at specific practices which Congress believed would, if left unchecked,

violate the Sherman Act. Exclusive dealing contracts were prohibited
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where they might subspantially lessen competition or tend to monopoly
in any line of commerce. Left open, however, were questions concerning
the conditions under which such contracts would endanger competition.
Price discrimination was also prohibited where it might substantially
lessen competition or tend to monopoly in any line of commerce, with
questions concerning the conditions under which these consequences might
result left open for resolution by the courts. The Clayton Act also
prohibited acquisitions of corporate stock which might substantially
lessen competition between the buying and selling company or might
restrain commerce in any section or community or might tend to create
a monopoly in any line of commerce. As with the other sections of the
law, Congress left open questions concerning what was meant by a sub-
stantial lessening of competition and the courts soon raised further
questions by holding that the Act applied only if there had been com-
petition between the acquiring and acquired company and if an acquisi-
tion of stock had not been followed by an acquisition of assets.
Despite the fact that the Federal Trade Commission Act and the
Clayton Act had been designed to‘strengthen the Sherman Act, their
wording turned out to be so broad that their potential applications
became uncertain while their actual applications became so narrow that
related practices were left untouched. These two sets of problems
began to be apparent in the early 1920's, but the relative prosperity
of the economy, combined with a slowly developing body of Commission -
and Court decisions, obscured its full meaning. By the 1930's, however,
the advancing depression gave powerfui impetus to those who had already

begun to seek amendments to the law,
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The Robinson-Patman Act

The Robinson-Patman Act was intended by its sponsors to prevent mass |
buyers, such as A & P, from exerting pressure on suppliers to obtain
price concessions not available to their smaller less-integrated rivals,

It was, therefore, designed primarily to preserve the bargaining

status of small independent buyers vis a vis their large and vertically
integrated competitors as well as to preserve the bargaining status

of small sellers who did not wish to, or could not, grant the price
concessions exacted by the chains. Like the earlier laws, however, this
one also was open to court interpretation on a detailed basis.

After the Robinson-Patman Act

In 1939, with the depression receding, President Roosevelt set
up the Temporary National Economic Committee (TNEC) to study the
growth and causes of concentration and to make proposals for maintain-
ing competition in the increasingly complex economic environment
of that day. The advent of World War II, however, prevented serious
consideration of the Committee's many proposals and after the War,
new problems began to emerge as the economy expanded and major
companies began to move into more integratéd and diversified activities.
During that period, court decisions under the Sherman Act, the
Federal Trade Commission Act, and the Clayton Act were giving the enforc
ment agencies tools for challenging monopoly power of the type ﬁisclosed
in the Alcoa case, baéing point pricing of the type disclosed in the
Cement case, price discrimination of the type presented.in Corn Prgguctg‘-

and Staley, exclusive dealing contracts of the type presented in Standa
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tations, and related practices. But, while the law was becoming
increasingly more competent to deal with monopoly, pricing, and
exclusive dealing, it was becoming increasingly helpless with respect
to acquisitions and mergers.. In 1950, Congress sought to remedy this
deficiency through the Celler-Kefauver amendment to the Clayton Act
which prohibits ac%uisitions of stock or assets where the acquisition may
regult in a substantial lessening of competition or a tendency to

monopoly in any line of commerce in any section of tne country. And,

in Dupont (General Motors), Crown Zellerbach, and Brown Shoe, the
Supreme Court has taken a strong stand with respect to both horizontal

and vertical acquisitions which may substantially lessen competition.

II
Administration of the Law

Introduction

Even with the wide range of tools available to the antitrust
division of the Department of Justice and to the Federal Trade Commission
through the enactment of the various antitrust and trade regulatory
laws, it became apparent by 1960 that administrative techniques .not
theretofore used in the application of those laws would have to be
utilized, if we are to experience any reasonable degree of success in
the effectuation of our public poiicy for maintaining a free and
competitive enterprise system.

With the rapid growth of the economy, it was becoming increasingly

evident that new methods had to be found for probing trade practices on an

A_S_



industrywise basis and for dealing with them promptly, equitably, and
effectively. Therefore, the Commission has begun to develop new
procedures for expediting its case process.

The first qf the new procedures went into effect almost a year
;go. Under them, a company against which a complaint is about to |
issue receives a proposed order at the same time it is served with
a complaint.' The company has ten days within which to notify the
Commission whether it will accept the order in substantial®y the
form proposed. If it does, the case ends there. If the order is
not accepted, Federal Trade Commission hearings go forward. But,
once hearings begin, they now proceed. to a conclusion without the
lengthy recesses that formerly marked many of the Commission's cases.
Indeed, hearings may now be recessed only with the sanction of the
Commission itself.

At the time when the Commission anﬁounced this set of procedures,
it was, however, already evident that additional methods for expediting
the Commission's business might become necessary. When I took office
in the Fall of 1961, I said that I would like to see the Commission
explore its rule-making powers ﬁo determine whether it could, after
hearings, issue authoritative statements concerning industry-wide
practices which violated the law. Now, barely a year later, a new
Commission Trade Regulation Rules procedure embodying these proposgls
has gone into effect. I plan to take the remainder of my time this
morning to talk to you about this new procedure and to outline the

challenges we see ahead.
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The Federal Trade Commission's Trade Regulation ﬁules

I have already noted that our statutes prohibit a broad range of
activities which we believe can have destructive effects upon competi-
tion. The requirements of the laws could, however, be more readily
understood and followed if the FederalvTrade Commission stood ready to
redefine, through appropriate and binding rules, the applications of the
laws in particular economic situations. Such administrative interpreta-
tions would, in effect, express the experience and judgment of the
Commission based on facts of whiéh it had knowledge derivea {rom studies,
reports, investigations, hearings, and other proceedings. Rules of this
kind could indeed be designed to keep business informed on an industry-
wide basis of its rights and obligations under the laws we administer.

Under the Commission's new procedures that went into effect in June
of this year, Trade Regulation Rules proceedings may be initiated by the
Commission upon its own motion or upon outside reguest. Interested
parties will have an opportunity to present written data, views, and
arguments. After consideration of all relevant matters of fact, law,
policy, and discretion, including relevant matters presented by inter-
ested parties, the Commission will formulate tentative rules, together
with a concise general statement of their basis and purpose. Tentative

rules will be published in the Feifersl Register and vill in turn be the

subject of Federal Trade Commission hearings at which the views of inter=-
ested parties may be presented. If the hearings develop a need for a
rule, it will be issued by the Commission and will apply to specific

unfair methods of competition by designated classes of companies in a
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designated industry or market.

Once a rule has been issued, it will, from the Commission's point
of view, become the standard for compliance with the law, although a
company affected may petition for withdrawal of the rule, for changes,
or for suspension in an individual case.

A company engaging in a practice prohibited by rule would, after
investigation, find itself the subject of a Commission complaint. At
the subsequent hearing, the Commission's staff would have to present
proof that the company had engaged in the banned method of competition,
but it would not have to present evidence thal the practice itself was
an unfair method of competition. The respondent company would have two
defenses available in such a case: it could show that it had not engaged
in the practice or that the rule should not apply in its case, but it
could not challenge the validity of the rule as such.

We recognize that formulation of the Trade Regulation Rules will
require the Commission's staff to focus its existing skills in the
preparation and analysis of industry information. Indeed, Trade Regu-
lation rule-making will require a combination of economic and legal
facts that will identify unfair methods of competition without providing
a framework for suppression of novel forms of competition. |

The Trade Regulation Rules will supplement the Commission's trade
practice conference work on the one hand and its advisory opinions on
the other. Like trade practice conference rules, the Trade Regulation
Rules will apply to all members of an industry; but unlike these rulés,
they will focus sharply on the facts of competition rather than on the
vocabulary of the law. Like the advisory opinions, the Trade Regulation

Rules will put companies on notice concerning specific practices against
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which the Commission would be likely to proceed; but unlike the advisory
opinions, Trade Regulation Rules will apply not to an individual company,

but to all similar companies in an industry covered by a rule.

III

"The Problems Before Us

We at the Commission fecognize that we have fashioned a novel
approach to rule-making by an administrative agency. We recognize also
that we must begin to develop the concrete meaning of our procedures
through the rules we formulate. We do not knoﬁ at this time what
questions will come before us first, nor have we established general
criteria for the rules we will adopt and those we will avoid. We do
know, however, that initially each set of rules will stand on its own,
since we intend to hold independent hearings to explore the applica~
bility of each proposed rule to a definite method of competition in an
individual industry setting.

It is anticipated that formulation of rules prohibiting false and
misleading advertising claims can go forward relatively expeditiously,
since notice of the facts that would constitute evidence of violation
caﬁ be made a part of a rule itself. It is, however, anticipated that
other methods of unfair competition will present more thorny rule-
making problems that will engage the attention of the Commission for
years to come.

No one can, of course, foresee all the questions of policy or
program that will come before us in formulating such rules; it is,
.however, possible to suggest some of the problems the Commission will

have to consider in working out the scope and limits of its new program.
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First, although each rule will be designed to focus on a specific
method of competition in a particular industry, no rule can reach beyond
the existing statutory powers of the Commission. We believe, however,
that analysis of each practice in each market setiing will enable us
to state the circumstances under which a particular method of competition
may become an unfair method of competition and to pin-point a rule that
will define the law with pfecision as it applies to that practice in
that setting.

Second, our procedures do not require that rules be formulated
exclusively in the negative or in the affirmative. Although rules
prohibiting given practices have been envisaged in our preliminary
discussions, we are not precluded from exploring rules which would
require particular practices, where the law implicitly makes such
requirements.

Third, we are aware that we will frequently encounter a particular
practice which presses hard upon suppliers, competitors, or customers
of those engaging in this practice, but that we may be in doubt as to
whether the practice is characteristic of active competition or is a
method of suppressing competition. But this is a problem with which
the Commission has always had to deal and we believe that, through
hearings designed to give full weight to industry facts, we will be
able to make the required distinctions and to deal equitably with
those whose competitive lives will be governed by our rules.

Fourth, and perhaps ultimately the most pressing question before
us, will concern the scope of our power to classify companies and to
limit the application of a rule to particular classes of otherwise

similar companies.
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We believe, for example, that we have the power to establish rules
applicable to purchases or sales of particular products in the United
States or in specific parts of the country; our statutory responsibility
would, however, appear also to require us to narrow the application of
a rule when the competitive consequences of a practice may vary with the
type of company that engages in it.

To take an extreme, and for the sake of simplicity a purely hypo-
thetical, example. Suppose that industry A is made up of retailers who
sell a range of loosely related products throughout the United States.
Some retailers are directly integrated with large wholesaling or manu--
facturing operations; some are loosely organized to perform related
buying or advertising functions; some are affiliated with large enter-
prises in unrelated or only peripherally related fields; many, although
a declining number, are independents--a few large independents and many
smaller ones. Assume that in certain areas several of the largest
integrated, multi-unit companies have been acquiring independents and
that opportunities for the remaining independents to purcnase from
noh-integrated suppliers who are not also their competitors have been
decreasing. It may be possible for the Commission, after examining the
relevant facts, to issue a rule prohibiting integrated, multi-unit
companies that have already made one acquisition of a retailer of
the type in question in a given area from making other acquisitions
of the same type in the same area. Such a rule would apply only to
specified companies operating in defined markets and would leave other
companies free to make similar acquisitions--subject only to possible

challenge under Clayton 7 procedures and not under the rule as such.
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Or to take another hypothetical example. Suppose that in industry B,
competition is primarily regional because the industry's products incur
heavy transportation costs. Suppose that in a given region, relatively
isolated from outside shipments, three producers manufacture & given range
of products and four or five others manufacture limited portions of the
range. Let us assume further thét the largest manufacturer accounts for

approximately 60% of the market; the second accounts for approximately

11%; and the third, for approximately 9%~-with the remainder of the market
split among other regional mills and in-shipments from outside the area.
Let us suppose finally that the situation in other regions is similar,
although the percents of markets involved may differ. In this situation,
it might be possible for the Commission, after study of the facts, to
formulate a rule that would prohibit companies accounting for, say, 50%
or more of sales of the specified products in defined regions from ac—
quiring other companies accounting for, say, 5% or more of the sales of
the same products in the same regions.

Or, as a third example, let us suppose that in industry C the largest
suppliers grant rebates for cumulative purchases of %1 million a year or
more by any one purchaser. Assume also that there are few purchasers
who qualify for such rebates and that the rebates cannot be justified on
the basis of costs or any of the other justifications provided by the
Robinson-Patman Act.. Here again, after consideration of the facts, it
.might be possible for the Commission to formulate a rule prohibitingw
such rebates.

Let me emphasize that these examples are purely speculative; that
they are not designed to identify any set of companies or markets; and

that rules will not be issued on a mass-production basis. Indeed, the
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Commission will at all times be mindful that each rule must be
formulated on the basis of facts that accurately portray indi-

vidual industry and market conditions.

Iv

The Future

The Commission can be expected to explore its new rule-
making procedures with due deliberation as it seeks to give
industry-wide coherence to laws that have previously been ad-
ministered through individual cases. In the process, it will
at all times be seeking for a balance within which it can
strengthen the framework for fair and. vigorous competition
without sacrificing one to the other. By giving careful con-
sideration to the economic characteristics of each industry
for whiéh rules are proposed and by taking responsible cognizance
of the differing positions of different companies within these
industries, the Commission expects to be able to formulate rules
that can be applied equitably in specific market settings.

In going forward with its rule-making program, the Com-
mission knows that it must rely both on its staff and on
industry for proposals as to the industries and markets to
which it should turn its attention, for facts upon which a
particular rule should bq based, for analysis of the expected
consequences of proposed rules, and for suggestions as to when
rules need to be modified or withdrawn.

Through our new rules, as well as through our more tra-

ditional procedures, we intend, under our mandate from Congress,

T =13



to maintain and preserve the greatest possible number and variety
of competitive opportunities in every field, not only because the
principles of competition require this, but because éhe future of
democracy is bound up with our steadfastness in maintaining a
climate for vigorous experimentation in every line of commerce

that contributes to the growth of our economy.

v
Conclusion
We have discussed a number of measures which have been
taken to preserve competition. These are measures which have
been teken by the Government through the enactment and admin-
istration of laws. These actions by the Government have pin-
pointed areas in our economy where competition has been injured
severely as a result of conduct contrary to our antimonopoly
public policy. What the Government has done and can be expected
to do will not result in clearing up all of these trouble spots.
Businessmen concerned about measures to maintain competition also
must act. Frequently it is said that more than 90% of businessmen
desire to play square and support our public policy for maintaining
competition. It is to that large segment of business an appeal has
been made»and is continuing to be made for help in the enforcement
of our public policy for preserving éompetition. In this effort
all must become more than vocal partners., Effective action on the
part of all partners - government, business and the public - is

needed,
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