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REMARKS OF
EVERETTE MACINTYRE, CHIEF, DIVISION OF
ANTIMONOPOLY TRIALS, FEDERAL TRADE COMMISSION,
BEFORE ANNUAL MEETING OF
NATIONAL FIBRE CAN AND TUBE ASSOCIATION,
NEW YORK CITY, MiY 25, 1950
ON
THE ROBINSON~PATMAN ACT AND OUR ANTIMONOPOLY POLICY

It is essential to understand that the opinions and conclusions I express
here are not necessarily views held by the Federal Trade Commission,

No government policy has received such long and unquestioned nublic ac-
ceptance as that expressed by Congress in the language of our antimonopoly
laws. It is not difficult to understand why the American people huve so
readily accepied the policy expressed by those luws becanse underlying the
lsw is the philoscphy of a political economy providing for free enterprise
and free government,

Amcricans have always held dear their economic frcedom and personal lib-
erty. Howcver, at present it is widely recognizcd that powerful forees ere
a2t work to underminc our free cornctitive enterprise. That fact was pointed
out to the President in a report by the Council of Economic advisers,
December 1949, where it was stated:

"On the right, powerful economic groupings =2llied themsclves with
counterrevolutionary movements to destroy free government., On the left,
powertul statist revolutions swallowed up free enterprise., We now know
how sinilar are the weeds growing from these different seeds, and how
their pollen stiffles genuine cconomic progress, intellcctual inquiry,
and spiritual zspiration,”

It has been contended thet the Shermsn fLintitrust ict and other antimo-
noboly l:ws should be amended so as to specify the acts and nractices pro-
aibited thereby, Representatives of the Department of Justice have pointed
out that the strength e¢nd in meny instances sofeguards provided for by the
Shermon set lie in the breudth of its present gener=l langunge, Congress
appesrs te have hed gocd reeson for writing the entimcrnopoly lows in the terms
in which we now find thiem, It has been domenstratcd thot the laws in this
fiela have elasticity., They have been applied by the exceutive and the
judicial brunches of the government with logic and rezlism in meeting chonged
conditicns, It is recognized that pressing sntincncpoly problems cannot be
sclved Ly ¢n inelastic rule of thusb, Exercise of sound judgment snd dis-
cretion is not only necessury but is required,

Of one thing we zrc sure. The purpose of the antimoncpoly legislaticn
is to promecte and maintain a free and competitive enterprisc system., The
t.ccomplishment of that purpose requires condemnstior of menopoly, the anti-
thiesis of free and competitive enterprise, Condemnsticn of noncpoly entails
like condernation cf acts and practices which promcte and support monopoly.,
It has long becn recognized that discriminection in trrde and commcrce in meny
instances promctes monopoly, Therefore, discrimin:tions when practiced under
certain circumstances and with certein specified results have been declared
by the Ccngress tc¢ contravene cur antimcnopoly policy.
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Community discrimination by railroads in the latter half of the nine-
teenth century resulted in legislative action to prevent the destruction of
local trade and industry in one ares in favor of another., The Interstate
Commerce Act of 1887 and the Sherman Act of 1890 as public necessities ’
became & part of our federal law. The reports of the numerous public inves-

. tigations made during that period are filled with flagrant examples of dis-
criminations involved, A typical ccse related to rebotes granted by rail-
roads for a number of years to the Standard 0il Company.

Outside of the field of public service, however, the individuel trader
was left free to fix his own prices under federal law, This did nct prove
to give complete protection te the public interest, Monovely grew apace,
The Interstote Commerce Act and the Shormen Act were found insufficient,
Therefore, Congress in its consideretion of the trade problems enacted the
Clayton =and the Federal Trade Acts in 1914, In so moving, the Congress acted
only because public policy felt the necessity to prevent monopolistie prieing —
indeed, to provent pricing practices of individuuls such us discriminations
which were felt would erhance the growth of monopolistic conditicns., At thet
tire it wes widely rccognized not only by Congruss but by President Wilson,
and so stated by him in a messege to the 63rd Congress, -that the public need
demended the Federal Trade Commission Act snd the Clayton Act to prohibit
discriminations and other specific trade practices., He szid:

i

‘

"We 2re sufficicntly fomiliar with the actual processes and wethods of
ronopoly and of the many hurtful restraints of trade to nake definition
possible, @t any rate up to the limit of which experience has disclesed,
These practiccs, being now sbundontly Iisclosed, cun be explicitly :und
iten by iterm forbidden by statute in such terms as will practically
elirinnte uncertainty, the law itcelf and the penaliy being mode equeally
plain,"

, . & stuldy of the debatzs upeon these reasures in Congress cle.rly discleses

the intent ¢f Congross to declare illepzl 211 prictices regnrded as likely to
- promote roncoolics and to get 2t them in their inecipicney, nipping ther in
the bud, a2nd ferestalling sn cvil bufore its develonuent inte full bloom,

During the course cf thes debatez, Scnator Wnlsh of Montena, in referring
te the Clsyton Act, saia:

"The purpcse of the legislution of which the penaing bill forms a part
is te prescrve competiticn whers it exists, to restere it wvhere it is
destroyed ¢nd to permit it tc spring up in rew fields."

t

To thet end the Claybon et was pproved October 15, 1914, Secticn 2
of th4t acl provided:

"Sec. 2. That it shnll be unlewful for any person eng:ged in cormerce,
in the ccurse of such cenmerce, @ither éirectly cor irdirectly to dis-
eriminzte in price betwcen Gifferent purchiasers of ccmmeditics, which
cormedities are sold for use, consunption, or ressle within the United
States or any Territory thereof cr the District of Colurbis or =ny
insular possession cr other place under the jurisdicticn of the United
States, where the effect of such discrininaticn may be to substantially
lessen competiticn or tend tc create a ronopely in any line of ccmmerces
Prcvided, That nothing herein centaine” shall prevent diserimination in
price between purchasers of commcdities on account of Aifferences in the
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grude, quality, or quantity of the commodity sold, or that makes only
due zllowrnce for difference in the cost of selling or transportation,
or discriminztion in price in the scme or different communities made
in good faith to meet competition,"

While it was recognized to be the primary purpose of section 2 of the
Clayton Act, as epproved in 1914, to reach the practice of destroying com-
petition in certasin sections by lowering prices below costs therein and
later recouping such losses at the expense of the general public when monop-
oly had been achieved, that was not the sole purpose, It was considered
that section of the law also placed teyond the pale those discriminations
which injured or destroyed or tended to substentially lessen competition in
a particular geographical cree by fovoripng some triders as agminst others \
competitively engeged in the szme are1,” While attempt wis mede to apply the
law to prevent such discriminztions, the interpretations pluced upon it by
the courts so limited its application that it weos net effective. The in- ~
effectiveness of Section 2 of the Clayton Act in preventing price discrimine-
tions was peinted out by the Federal Tride Commission in a report tc Congress
Deceember 14, 1634, That and other cvidence placed bvefore the Congress 7
prompted proposals to gmend Sectioh 2 of the Cluytorn Act., In its report the
Commission an.lyzed thc concessions of variocus kinds forced by large dis-
tributors from menufncturers and poirnted out that unwholesome effects were
traceable te these concessions.,/ghe Repcrt Lraced the rapid growth of chzin
store organizations in the retial food ficld 2nd the corresponding drop in’
the number of indepcndent retail merchants and velume of business carried con
by thew. The report to the House of Repressntatives by the Patman Committee -
confirmed the Cormissicn's findings that monufacturers 2nd other sellers were
granting discriminatory pirice concessions and tride advoantanges tc favorite
buyers., Thot Cormittee recommended legislaticn., Thereafter bills were in-
troduced by Congressman Wright Pztman in the House of Representatives and B
Senetcr Joseph Robinson in the Senste. Out of these and ctiher bills develoned
the present law known as the Rcbinscn-Patmen Antidiserimination Act, which
was tpprovid June 19, 1936,

The nresent saection 2 of the Cloyton Antitrust Act as amended by the
Robinsun~-Pztran Act of 1936 strengthiened the prohibiticns ag-inst price dis-
crimin:ticns which had been specified in the criginel Cluytor Act =s cnacted
in 1914 sc «s to emnower the Cormissicn to dezl with additional diserimina-
tions. Cerngressicnil condemnztion of discriminntory prices was breadensd to
prchibit sules of cormedities in interstat: commerce ot discririnctery prices
where the effect of such ciserimination rey be subst nticlly to lesscn come
petiticn or ten? tco cerente 2 moncpoly in =ny line of commerce, cr to injure,
destrcy, or prevent corpetiticn with any perscn whe cither gronts or knowingly
receives the tenefit cf such diseriminction, cr with custeomers of either of
therm, Thaet smendment elsc estalcged and ceclared cs unlswful the gronting
of cert-in types cf brekerage, ccrrissicns, discririntory sndvertising cr
prectionel allewsnces cad disceriminztory services <r facilities.

a buyer tc accept, coumissicns, brekerage, disccunts or cther compenssticn in
lieu therecf when the payment is rude by the seller to ile buyer cr to .ny-
cne acting fcr, in the behzlf of, or unler the contrcl of the buyer. Sub-
secticns (&) and (e) deal with the nayment fcr snd the furnishing cf ndver-
tising allowences =nd scrvices by sellers, The text cf those subsections

is as fcllows: '

For exanple, subsection (c) makes it unlswful for a secller to gr-ot, cr
€
=
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"(d) That it shall be unlawful for any person engaged in commerce
to pay or cortrect for the payment of anything of value to or for the
benefit of a customer of such person in the course of such commerce as
compensation or in consideration for any service or facilities furnished
by or through such customer in connection with the processing, handling,
sale, or offering for sale of any products or commodities manufactured,
soid, or offered for szle by such person, unlecss such payment or con-
sideration is available on proportionally equszl terms to all other
customers competing in the distribution of such products or commodities.

"(e) That it shall be unlawful for any person to discriminate in
favor of one purchaser against snother purchzser or purchusers of a
cormodity bought for resale, with or withcut processing, by contracting
te furnish or furnishing, or ty contributing tc the furnishing of, any
services or facilities connected with the processing, hendling, sale,
or offering fcr sale of such commodity sc purchased uvpon terms not
accorded to all purchasers con proporticnally cqual terms.”

The legislative histery clearly discloscs uby Cengress hes so legislated
as to orobibit discriminations in the payment for or furnishing c¢f zdvertis-
ing or other scrvices and facilities, as well zs in terms of price. CTrude
msthods of diserimination ggainst o tradesran in favor of ancther Ly charging
him & higler price huve given uay to nore subtle forms of indirect price dise-
eriminations. The ncwer methods heve included the practice of rofusing to
promotc the business of cne customer while willingly and unstintingly cerry-
ing the exvense of premceticnel activities for znother cempeting custc:er,

An excrpmle of thit is in the evidence cclleeted by the Petmon Cormittee in
the house cf Representatives during 1935, showing that two sellers cf feod
prcducts during the course of o single year made payrents totoling §720,000
te cne large chuzin reteiler as "ellowances for wdvertising.” During that
pericd cther custirmers of those two sellers competing with the said large
fuvored buyer were grented ncthing tc er.ble ther to ~dvertise *hrough their
¢iatlets the products of the twe scllers offered for s-le, In the light of
tlie cvidence of that and many cther similar instunces Ccnersss was prompted
to include in the Rcbinscn-Pztman Act subsecticns {d) and (e) »f Sceticn 2,
The lozders in the Hcusc and the Senrte whe were hoeniiing the legislation
crploined the reascns for ineluding those two provisions ns fcllows:

"Still cncther favored sediwn for the grontirs of cppressive diseriwin.-
tiuns is feund in the pructice of lirge buyer custemers to demand, ond
of their sellers te grant, specitl allowances in purpcrted payrent of
sadvertising ¢nd cther scles-prercticonsl services, whicn the custouer
cerees to ronder with reforence tc the sellerts preducts, or sonctires
with refcrence te his business generally., Such an 2llcwrnce beccres
unjust whern the serviee is nct rendered as cgoreed wnd piid for, «r when,
if rendercd, the poyment is gressly in excess of its voluc, or when, in
eny cuse, the customer is d:qriving from it equal benefit of his cwn
business end is thus cnobled to shift tc his vender subst-ntinl ncrticns
cf his own advertising cest, while his sraller conpctitor, unible to
cormand such 2llowances, cannct o so.!
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Thus it is clear that Congress became aware of what you and other busi-
nessmen knew, namely, that when less emphasis is placed on direct competi-
tion, greater emphasis is naturally placed on indirect prices competition
such as advertising, visuel merchandising, including window and counter dis-
plays, and other sales promotional activities. 1t is within that area of
indirect price competition that subsections (d) and (e} apply to indirect
discriminations, That is done only for the purpose of saving small business-
men from being destroyed as a result of these indirect discriminations with
which their large competitors may be fzvored,

—

At the time the Act became lew many lawyers belicved that the courts
would rule subsections (d) and (e) unenforceable and invalid becousc it was
considered by such lawyers that the provisicas werc too vague, indefinite
end uncertain, However, courts hove found it nccessury to deal with and
interpret those scctions in deciding contcsted cases and declarcd them to
be sufficiently clecr. A United states Circuit Court of appeels in a cesc
involving Elizobeth Arden sales Corporation, in ruling on onc of the defenses
of the arden Company, stuted:

"We reject the contention that the standard in 2(e) is so indefinite
thet men of common intelligence cannot adequotely grasp its meoning
«nd that thercfore it is invalid as mn improper delegatlion of legisla-
tive power end violutive of duc process. We have read portions of pe-
titioncrst brief in the Bicss Compcny casc which show that they ex-
pericnced no difficuliy in giving the strnderd o clear meaning. Aside
fron that, subscetion (e) fully conforms to the doctrine us to delcgu-
tion and aue procoss cnunciated in meny recent cascs.

In fuct, it would eppecr from the conplaints I have hcard mzde cbout
these twc subsections that the dislike for them is bascd not upon vaguincss,
indefiniteness ana uncertcinty in their mesning but, on thc contrary, upon
¢ acsirc to get rid of a law that is 2ll too cleer for thosc who do not be-
lieve in its objectives,

subsection (f) of section 2 declares that it shell be unlawful for any
person engnged in counmerce in the cowrse of suen cormcree knowingly to re-
ceive or induce a discrimination in price which is prohibited by that sce-
tiCno

In sumery, it should be noted thot the only price discrindnineticns
prohibited by section 2(a) arc thosc which, .5 a mutter of fact, nuy heve
the effect of substanticlly lessening conpetition or tending te injurc, pre-
vent cr destroy compctition or thc business of cunpetitors, Even discrinino-
tions having thosc results cre net unlawful when they nicke only duc allow-
ances for differcnces in costs,

The protection fron unjust discrininations effcrded businessizen by the
cleyton antitrust act, as amended by the Robinson-Petivin act, is now be-
coning cleor and widely reccgnized, Thet protection is apparently the feoc-
tor motiveting mony businessmen in asking that nc acticns be taxen to wecken
the Cleyton antitrust law. Undoubtcdly they have come to regerd that law
a8 a bill of rights for Amcricen businessnen as rmuch as the Shermvn anti-
trust act hos been regarded as tlwe charter of economic freedon for aacricon
busincssuen.
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The Federel Trade Commission is not only charged with the cduby cof
administering and enforcing section 2 of the Clayten act as zmended by the
Robinson-Patizan act but also other provisions of the Clayton act and other
federal statutes, including the Federal Trede Cormissica act.

The Foderal Trude Cormission act is the orgenic ect under which the
Federal Truce Commission wes creceted 35 years ago lest September., By tais
legislation there was, in 1914 for the first time, introduced into the laws
of our country that short end for-reaching clause which reads "Unfair methods
of ccmpetition in coumerce are hercby declared unlawfu." This provision
sgainst unfair mcthods of coupetition was, and still is, the cornerstone of
the reguleticu of competitive practices in interstate commcrce, The Coumis-
sicn was sct up under this act as the zdministrative and enforcing agency
of the guvernment with powers to cerry out its provisions, cna with cuthority,
in the interest of the public, to issue cease and desist orders agoinst
persons, pertnerships or corporations found using such unfair nethods of
ceupetition in interstate cornerce, IDxperience in the application of this
law, since it was signed Ly President Wooldrow Wilsen in 1914, has breught
to the Cermdssion meny coses of adudnistrative and judieicl deteridnation,
These revezl that the phrase "unfair ncthods of coupetition” is not cnly of
comprehensive cheracter, but also is « livin  organism capable of being ap-
plied to new, or as yet wiknown practices, wnich ey arise fron tite ©o
tine in the conduct of tusiness ana prove to be unfair,

The stututes I hove citea are inclulded in the source of the Coraissionts
cuthoraity, They chiort its Juties with respect to the regulstiorn of busiicss
practices in interstate commorce. They arc 0ll directcd toward the nuin-
tenarce of free end fair cenpetition cnd to the control of :wethods which,
in the cycs of the law, are hornful to industry, trodc and the puclic; which
cbstruct cr interfere witn the free flew of werchruidisc in the channels of
distribution under sournc ani equitcble conditions,

as the official body set up to deal with these aatters, the Comission
wes createl in 1914 @s a nonpartisan indepencent cgency of the governnent ond
2 quasi-judicial tribunal, having not only pewers tnd facilities ror adiidnise-
tretion and investigation, but alsc the determinction of issues by judicial
processes,

In the werk of the Curiaission directed towerd preventing the usc of un-
Tair trade preactices in industry and trade, three well-dcfinel courses of
proccaure ere followed, Onc might sonewhat descriptively refer te them as
the cozpulsory nethod, the censent method, end the cooperative mcthods A1l
three cre designed to «e just what our Act soys; that is, prevent uafoir
ceipetition, cnd unfair and deceptive acts and pructices in interstate cuwrerce,

Where compulsory cction apcinst on offender is required to bring cbout
correction cnu the protection of tiie punlic interest, the Commission, as I
have alrecdy inddernted, is cutherized, upon due process, to issue cecse cnd
<osist orcers cgainst the offenders In such cases, findings of fact are mude
upon plecadngs wid evideuce cnd, cf course, «rter rull cppertunity is afforded
the respondent for the taking of testimony, the filing of Lriefs ond the sub-
mission of orel arguwsent, Jsuch ceuse and desist orders may be gppecled to the
United States Circuit Courts of appeni for review, and mey eventuclly be taken
to the ouprame Court of the United States upon certicrari, If no appeal is
taken, the order becomes final at the end of sixty Jayss For violation of a
final order, the offender may be subjected to civil penslties of not morc than
#2,000 for cach violution, collcctible through the courts.
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Included among practices which have been construed as unfair within the
meaning of Section 5 of the Federal Trade Cormnission Act are those which
restrain, restrict, hinder or lessen competition, Where competition in price
is lessened by agreerient it is per se a violation of the Sherman Antitrust
Act., Such agreement is unlawful per se because it contravenes the declared
public policy written into the Sherman Antitrust Act by Congress in 1890,

The Supreme Court has held that practices in interstate commerce which are
against public policy because oftheir tendency unduly to hinder competition,also
contravene thc Federal Trade Commission Act, Thus it was detcrmined that

the Federal Trade Commission had jurisdiction over price-fixing agrecments

and other trade=restraining practices,

It would appear that members of your Association would be particularly -
interested in the work the Cormission has done respecting trade associations,

Although a trade association is a combination of businessmen, such
combination is not illegal per se, It is only when these cornbinations engage
in trade=restraining activities that they contravene provisions of federal
law, The Federal Trazde Comrission made clecar its position on that point in
its report on "Open=Price Trade Associations" tc the United States Senate, on
Feb=uu:, 11, 1929 (Senate Document No, 226, 70ti. Cong,, 2d Scss.), rcspunsive
te Scivee Lrsolution No, 28 (69th Cong,, Special Session), In its lettir of
trausrictal tiwe Coruidssion noted that it had ztudied in a broad way the
activities of =zbout ninecty open~price trade associstions or groups,

The Corzriissicn!s position, as evidenced by that rcport and by its deci-
sions in its lcgal cases, is to the cffect tnat only those trade association
activities are beyind the pale which are suscertible to abuse with trade—
restraining effect, In taking that position the Commission has not blazed
1 trail but followed one clearly marked by the decisions of the United Stotes
Supreme Court,

An exanple of rccent Cormission action in ferreting out the bad activi-
ties of a trode association, ordering their cescation, and leaving undisturbed
the associaticn and its other activities not found to have trade~rcstraining
effects is deiwcnstrated by the record of F,T.C., v. Cenent Institute, ¢t al,,

a case decided by tiie Supreme Court April 25, 1948,

It is my belief that a satisfactory develnpnent o>f trade statistics,
including price infornati:n, for eazch industry group can be accmiplished,
In osrder for the development ~f such program to umeet the test ~f the law it
rust n>t become susceptible of abuse and trade restraints, Such program can nect
that test »nly when it is limited t- narket information and when such in-
formation is s> collected, compiled, and disseminated that one trader cannot
identify any part of the information as applicable to the operations f any
particular seller -r buyer,

For exanple, trade assaciations are freo to promote and arrsnge for each
nember of any particular industry to prepare and submit to an inpnartial
agency, in confidence, information concerning his prices and statistics con=
cerning the voelume of his business, The information thus cnllected by such
agency fron all mcmbers of an industry could be corpiled 2nd disserdnated so
that it would inform the public and all members cf the particular industry
concerned what the ronge of the high and the low market prieces for the
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industryts products were on the last date for which such information was ob-
tainable, Also the public and the members of the industry concerned could

by that method be enabled to ascertain what had been the total volume of the
product of a particular industry produced and consumed over a given period

of time, Undoubtedly, arrangements could be made for public agencies to com=
pile that information for industries whose members are willing to furnish it
without public expense, The publication and dissemination could serve 2 useful
purpose, Trade associations in promoting such program could render useful
service in that connection, Of course it is appreciated that the resulis
would not permit any particular member of an industry who had lost business
to a price cutter to utilize this information in determining who the price
cutter was, and in turn utilizing the cffices of a trade association or the
"persuasion" of its members in causing the price cutter to adopt different
pricing policies,

Likewise, members of trade associations are not prohibited by law from
collectively vromoting development of methods for independent use by individ-
ual members of an industry in the determination of their respective costs,
Such promotion of the development of methods should not be confused with or
involve the collective determination of particular elements to be included in
computing costs, Of course collective determindtion of what weight to give a
particular element of costs is to be questioned, The Department of Justice
and the Federal Trade Commission have prosecuted a number of cases in which
trade associations werce accused of viclating the law by having collectively
considered, determined and acted upon elemcnts of costs, In some of these
cases it has been found that the members of an industry collectively con=-
sidered, determined ond acted on percentage gradntions and other oxpressions
of vorictions in cost for a given commodity apove and below what had been
collectively determined to be the cost of a "base" product, In osne case
recently handlcd by the Federal Trade Comrmdssion it was found that the ren=
bers of a trode assuciation had enllectively detcermined an average cost for
all of them Tor cach variation of a given product to the extent of €0,000
variaticns in size abceve and below the size of the "base" product, It wns
also found thot the prices for the product in different sizes for each neniber
of the industry varied in direct proportion to the ccllectively determined
variations in cost,

Facts such ns those have, when considered nlong with sther facts, becn
found to add up to a showing that an unlawful price=fixing conspiracy had been
maintained, This denonstrates that the members of trade asscociatizns and
those who manage the affairs of such associations should be ever rindful that
a charge of an unlawful price=fixing agrecnent con be sustained without proof
of an agreement in writing, signed by the partics, The Suprcme Court of the
United States riore than a quarter of a century ogo, in deciding a case brought
by the Department of Justice under the Shermian Antitrust Act, stated:

"It is elementary, however, that conspiracies arc seldsm capable of
proof by direct testimony and may be inferred fron the thinge actually
done, and when in this case by concerted action the names of wholesalers
who were reported as having imade sales to consumers were periodically
reported to the other members ~f the Assselation, the conspirzcy to
aceonplish that which was the natural consequence of such action uay be
readily inferred,"
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Later, in a similar case brought under the Sherman Antitrust Act the
Court also stated:

It is elementary that an unlawful conspiracy may be and often is
formed witnout simultaneous action or agreement on the part of the
conspirators,!

and

"While the District Courtt!s finding of an agreement of the distributors
among themselves is supported by the cvidence, we think that in the
circumstances of this case such an agrecment for the imposition of the
restrictions upon subsequent-run exhibitcrs was not a prerequisite to
an unlawful conspiracy, It was enough that, knowing that concerted
action was contemplated and invited, thc distributors gave their
adherence to thc scheme and participated in it, Each distributor was
adviscd that the others were asked to participatejiset

I trust that these few remarks will prove helpful to cach of you, I
shall consider that they have been worthwhile if they should serve to make you
more conscious of our antimonopoly laws, I say that because it bchooves each
of you whe must conform to those laws to be indful of your responsibility as
well as your liability under them,



