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SOME OBSERVATIONS OF THE GRCCERY TRADE
PRACTICE CCNFERENCE.

In my address before the American Grocery Specialties Asscciation at
Chicago, Cctober 22, 1928, I defined a Trade Practice Conference as an offer
nn the part ¢f the Commission to cocperate with the members of an industry
who find themselves in the predicament where they are using unfair trade
practices to such an extent that each unit in the trade finds itself unable
to successfully zbandon the practices unless a large percent agree to do sc
by adepting rules declaring such practices unfair and call upon the Commis-
sion to provide the time and place when and where rules may be adopted con-
demning the practices ccmplained of, said rules to bte made a part cf the
Commission's trade practice cenference file after having been approved by
the Commission, or received by it as an expression cf the trade.

Most unfair business methods in any industry gain momentum and become
quite general because scme dealer cr menufacturer seeks to, and dees, acquire
advantage cver ccmpetitcrs by such practice. Thus, in self defense, other
members cf the trade adept the same policy and their business goes frem bad
to worse until destructive competition becomes imminent unless, by agreement,
the trade abandons the unfair practices.

The Federal Trade Commission has prcvided through the creaticn cf its
trade practice conference divisicn a methcd whereby many industries have
voluntarily quit the use of these unfair and uneccnomic trade practices,

Up to June 30, 1928, the record, as disclosed in the Commissicn's Annual
Report, shows thot in some forty trade practice conferences held, more than
200 rules have been adopted and that the power of the Federal Trade Commis-
sion has not been invoked with reference to more than a dczen cases.
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These figures clearly demonstrate the restraining influence of the
Commission's action in receiving and approving the resolutions. The police-
ing power of the Commission has made it in a large measure unnecessary to
cite the individual member for viclation of conference rules ror the reason
that he knows the Federal Trade Commission is standing by ready to bring
about observance of the rules. Thus trade acticn in agreeing not to violate
the rules approved has resulted in a negligible number of instances of non-
compliance.

With the present status of our anti-trust laws there is need for caution
when an industry enters into an agreement even under the auspices of the
Federal Trade Commission, because an agrecment to fix prices is illegal and
the Commission's sanction to fix prices by agreement would not make the
action legal; so the Commission must carefully analyze all resolutions
adopted by the trade, whether in Group One or Group Two, and discard any
rule that may open the way for price fixing agreements.

The Commission is specifically directed at all times, to protect the
public from unfair methods of competition and such authority is vested in it
in the consideration of any and all problems brought to its attention. 1In
spite of the fact that the courts have ruled that it is for the courts and
not the Commission wltimately to decide, as o matter of law, what unfair
methods include, the Commission must in the first instance decide the questicn
from the standpoint of the public interest involved. Therefore, in passing
on trade conference rules the Comnission is confronted with the problem of
determining the effect of the rules adopted, not alone upon members of the
particular industry, but also the effect on the public interests The anti-
trust laws, including the Federal Trade Commission Act, were created by
Congress primarily for the purpose of giving wnhampered play to rair
comoetition,

The above statement being true, is it unreasonable for the Commission to
say that the Act is sufficiently clastic to permit of all necessary coopera-
tive action for the elimination of wifair, destructive and wasteful competi-
tion?

The Trade Practice Conference procedure has gained popularity by leaps
and bounds, and has made it possible for the Corraission to be of unlimited
service in correcting ®ad business practices, thus clearing trade atmosphere
of destructive cut-threoat corpectition to the cverlasting advantage of the
trade and in the best intcrest of the public. Trade associations, Chambers
of Cormerce, and business organizations from the Atlantic to the Pacific,
from the Gulf to the Canadian Line are clamoring for opportunity to bring
about fair competition through agreement under the auspices of the Federal
Trade Cormission.

The experiment, if indeed we may give it that name, has been tried and
has deimonstrated its workability. It may truthfully be said that it is work-
ing to the entire satisfaction of our pecple. In fact, something of this
sort, looking toward the cooperative elimination of unfair and unecononic
trade practices was in the nind of our lamented Senatcr Cummings at the tine
Section 5 of the Federal Trade Coiriission Act was being considered by the
United States Senates In a speech before the Senate on Septenber 7, 1914,
that venerable law maker nade the following statenent:
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"I predict that in the days to come the Federal Trade Commissicn
and its enforcement c¢f the sectirn with regard tc unfair competition
will be found an anchor for honest business., I believe it will intro-
duce a stability in business that heretofore has been unknown. I be-
lieve it will restore ccnfidence among those who are conducting their
affairs honestly and uprightly. I believe it will be found to be the
most efficient protection to the people of the United States that
Congress has ever given the people by way cf regulation of commerce
and that it will rank in future years with the Anti-trust law; and I
was about to say that it would be found still mcre efficient in the
creaticn of a code of business ethics and the establishment of the
proper sentiments with regard to business morals."

The Act was apprcved on September 26, 1914, but it was not until about
four years ago that rules cf procedure adepted by the Commission made it
practical t» realize the prediction visioned by the Senator.

The rules settling ccmplaints by stipulation and curing unfair and
tneconomic trade practices by ccoperation in trade practice cenferences are
largely responsible for the good-will and appreciaticn now shown the Ccmmis-
sicn. Yet, if we are to follcw the litersl werding of the statute, it may
be that the charge recently made thot the Ccmmission is creating o new law
merchant has some feundation in fact.s Not being a lawyer, it seems that I
am unqualified te interpret the statute. But I am willing to feollow the
dictates of ccmmcn sense, especially when the results are so gratifying to
a large majority of our pecple interested in and affected by ite

The grocery trade has ccme to the Commission in gcod faith asking for
help to eliminate unfair ccipetition frcm one of the largest industries in
the country which, through hundreds of thousands of individual units dis-
tribute the necessities of life to every heme in the United States. In ycur
appeal you reccgnize the need for help to 1ift your industry cut of the
throes of unfair business practices when by yourselves alone ycu are power-
less to smcoth the troubled waters. You come tc the Ccmmission because you
have noted the success that has cleared the atmosphere in other chammels cf
interstate trade, and I have faith that you are in earnest and mean to stand
by the eighteen resoluticns adonted. It was no easy task tc check an acquired
course of business ccnduct by securing the voluntary abandenment cf deep roct-
ed practices. The separation of such c¢f these practices as savor of illegal-
ity from those recognized as bad business methods, and thcse which are
regarded by one dbranch as advantagecus and regarded by another as disadvan-
tageous with the parameunt public interest svershadewing all in both its
legal and eccnomic aspect.

The difficult problem was early recognized by the leaders in the trade
and by the Commission so that months preceding the date of the conference a
committee, representing each branch cf the greccery trade, was at work sift-
ing out through a give-ond-take methed, such practices as savored of illegal-
ity frem those recognized as bad business, and all the while a representative
of the Commission stood by to guard ageinst harm to the public interests
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The time and study given by the best pcsted minds of the industry and
the spirit of cooperation ever present at the preliminary conferences re-
sulted in a well drafted set of resclutions which were unanimously adcpted
by the trade, except the resolution against discriminatery legislation and
it was adopted by an overwhelming majority. By that acticn the grocery in-
dustry vaved the way for better business methcds and a fair shcw for the
prosperity of all deserving units in the distributicr cof grccery productse.

The many inquiries from members cf the trade fcr cfficial ccpies c¢f the
conference report gives evidence of their interest in the result cf final
action by the Commission. Its consideration of the grocery resuluticns was
through and while scme changes and substituticns were made, in effect the
resolutions were approved as adcpted by the industry,

It is almost cne year since representatives cf this association came to
the Commissicn asking for a grocery trade practice ccnference. All this time
some members of the trade, cr its attorneys, and Directcr Flannery have been
working to create the substantial set ¢f rescluticns that are now ycurs t»
put into practice in ycur daily transacticns.

I appreciate the fact that ycu are all cnncerned atcut the ultimate
success of the administratisn and observance of the resolutions in future
conduct of your business. The contact I have had with ycur pecple leads me
to believe that there is little need fcr cencern.s I can not imagine, after
noting the gocd spirit and evident determinaticn to rid ycur industry of
these unfair business methcds, that any of you are gcing tc violate the
rules adopted. The grouch is always looking for, and by his daily attitude
invites trcuble, but in my cpirnicn there are very few grcuches in your mem-
berships My contact with members of the grocery industry has been mest
pleasants Yc2 remind me of one who always has a gcod time because he has
acquired the habit of taking it with him, whether in every day business cr
en a pleasure trip.

In keeping with the new spirit cf prcgress in the greccery conference it
advanced a step in trade practice conference prccedure calculated tc malke
more secure the enfcrcement cf its rules bty adcpting the rescluticn providing
for a ccntinuing committee tc act for the progressive eliminatisn cf unfair
and uneconcmic practices rrom the grocery trade in pursuance and realication
of the resoluticns adcpted. The carrying cutathis resclutien will mean that
the executive committee created will bte in ftcuch with the grocery trade ready
to advise the trade proctice divisicn nf the Ccrmission and tc report prempt-
ly any viclations of the trade practice agreements.,

Past experience in trade proctice werk will justify the prediction that
there will be few violaticns to report., After ncting the fine cooperative
spirit displayed by the grccery pecple, I do not hesitate to offer such a
prediction,

There was disappcintment that the grocery chain stores, which partici-
pated in the ccmmittee meetings, at the last minute withdrew from the crn-
ference and took rno part in the final acticn. However, since the date of the
conference the Trade Practice Ccnference Division has received a letter from
one ¢f the large chain store systems signifying its approval and support cf
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the resolutions adopted. These rules which have now becn acted upon by the
Commission o~re, in my opinion, eminently fair, ond should be acceptable to
every concern in the industry, whether engoged in menufacturing, wholeseling,
joboing, retailing, or in the omeraticn of chain steres; ond I predict that
the chain stores, when they have nad nn opportunity to examine each rule,
will agrec that there is ncthing in the rulcs te deprive a cnain store
operator, or any one else, of the use of a practice which should not be
abandoned for the good of the industry, the individusol and the public. 1In
any event, upon release of the Commissicn's officinl statement, the chain
stores will be given an opportunity to study the rules and accept or rcject
them.

The Commission has before it for investigation thrce Senate Resclutions,
viz: OQOpen Price Asscciations, Power and Gas Utility Companies, 2and Choin
Stores, together with the considerntion c¢f five other resoluticns undertaken
on the Commissicn's own initiative.

Owing to the pressurc of werk on the Power investigation it has becen
possible tc sparc but o limited number of people for Chain Storese This
inquiry, which was authorized last spring, is therefore just getting under
waye

Chain Stores is o subject in which I feel sure there 1s a lively inter-
est among the members of thais asscciation. It is my hope that this interest
will be sufficient to induce all of you to spend the time and thought neces-
sary to fill out comprehensive and accurate wholesale schedules in this
inquiry. We are asking for a good deal of information and I do not doubt
that some of you will at first feel that it is an unreasonable amount. The
Senate Resclution, however, requires us to repert practically all the import-
ant oand cssenticl facts regarding chain store and independent methods of
distribution. No accurate and scientific presentation of such a matter can
be made without complete and accurate reperts, not only from wholesale
organizations but also from chain stores and independent retailerse A great
cmount of time and thought has been spent in the preparation cf these varilous
schedules and there have bteen consultaticns with individual companies, and in
some cases with trade association officials. We have tried to make your
schedule, as well as those for other types of dealers, as brief as possible
considering the couprehensiveness of the Senate Rescluticn. If you will
read that resclution carefully, I believe all of you will come to the con-
clusion that we could hardly ask for much less and moke the report called
for. Being of this opinion, I appeal to each and all of you to cocperate
with us in furnishing the data requested prcmptly, accurately and completeiy.



