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THE FTC -- TODAY'S WORLD
Good evening.

I am deeply honored to have been

asked to address you as part of the Allyn Lecture Series
here at Kent State.

The subject to which I shall address

myself tonight will, I suspect, inspire in all of us mixed
emotions.
Many of you I am sure are already torn between what
you feel are conflicting loyalties:

one is an allegiance

toward the businesses in which most of you are making your
careers or intend to after graduation; the other is a
sympathy toward the inescapable intellectual atmosphere
on college campuses today which decries real or imagined
corporate abuses in modern American society.
The tension between these seemingly opposite and
irreconcilable attitudes can only be heightened by my
presence.

As one of the Commissioners of a federal agency

created for the purpose of exercising restraints on business, I could easily appear as a threat to whatever
intellectual tranquility you may yet possess.
I hope you will be heartened by a sneak preview of
the message I intend to deliver.

It is simply that the

goals of the Federal Trade Commission, and other governmental regulatory agencies, are essentially those same
goals toward which business strives.

Mutual understanding

between the government and private business could be far
more easily achieved if each were to examine the other
without the fear and hostility often found today.

I .

All of us are familiar with the basic economic
model of a competitive marketplace.

Businesses design

and produce those items which they hope will appeal to
consumers.

Consumers in turn reward the businessman whose

product or service best suits their physicial, psychological
and sociological needs or wants by buying that product
or service.
The reward is the payment of a price which not only
covers the costs of land, labor and capital machinery
expended by the businessman, but includes a profit for
the businessman.

He in turn uses this profit to satisfy

his wants and needs.
Of course this description is simplistic, but it does
point out some of the major values underlying our economic
system.

For one, we believe that most economic decisions

are made by the individuals directly affected; that is, a
successful seller must know what products are most desired
by consumers.

In a similar manner, each individual consumer

makes his private decision as to what he will buy, and
the assumption is that no one knows better than the individual
himself what will best satisfy him.
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A second norm, a ''quasi-moral" one if you will,
is that citizens should be given an equal opportunity to
participate in the economic process just reviewed.

Artificial

barriers based on sex, religion, color and the like have
no rational bearing either on what goods or services an
individual should be allowed to produce or on which of those
items already offered in the market he should be able to
purchase.
Finally, the widest possible dissemination of information is necessary for our competitive economy to work
efficiently.

The phrase "consumer sovereignty'' is an apt

one to describe this part of our economic philosophy.

We

want consumers to be aware of all the options available
to him when he decides to buy.

Without the necessary

information, the consumer loses because he may spend his
limited financial reserves on one set of goods and services
when he would have obtained more satisfaction from another
set had he known it was available.
The principle of consumer sovereignty has an important
impact on the businessman too.

If the consumer is misled by

the claims of a competing producer, or if he for some reason
is unaware of the existence of our businessman's product, the
businessman unfairly loses sales, and thus profits, which
rightfully belong to him.
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It is safe to assume that most businesses in our
country would readily subscribe to the values of private
decision making, free opportunity to compete, and the
availability of adequate information.

None of them are

foreign to the American system, and none impose any
foreign ideology with which some mistakenly identify
any governmental activity in the sphere of the economy.
As a matter of fact, it is precisely those values
that have led to governmental participation in economic
life.

It is not in order to prevent or replace private

decision making, to eliminate the opportunity for members
of society to participate, or to stifle the free flow of
ideas and information in the marketplace, that the Federal
Trade Commission was created.

Its purpose is the opposite.

The Commission has no conceivable reason for existence
other than the protection of the fundamental values of a
free competitive economy.
II.
The origins of the FTC are to be found in the antitrust
laws enacted in the closing decades of the last century.

In

the closing stage of the period which brought industrialization to this country, public opinion would no longer stand
for the abuses of the larger combines which seemed to
threaten complete domination of the American economy.
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Basically, Americans felt that it was no longer
possible for the individual to participate in a meaningful way in the economic process.

The individual entrepreneur

survived only at the suffrance of a competitor who had the
power to manipulate consumer choices in whatever way suited
his interests.
Among the tactics used was what lawyers call predatory
pricing; that is, reducing the retail price of a product
below cost in order to drive competing businesses to
extinction.

A large firm could

~fford

to sell below cost

by subsidizing the effort which profits earned in another
area, where there was no competition.

Soon there would be

two areas in which the large firm had no rivals.

Less

subtle forms of subduing competition, including that of
physical intimidation were also employed.
The response to this situation was the Sherman Act of
1890.

It sought, and still seeks, to improve matters by

outlawing "conspiracies in restraint of trade".

It also

declared illegal "monopolization" and "attempts to monopolize"
trade in a geographic or product area.
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Unfortunately, the Sherman Act turned out to be too
vague to be completely effective.

In a series of early

decisions, the courts found it difficult to determine the
exact meaning of the statute, and the end result seemed
to be frustration of the competitive ideal rather than
its enhancement.
Shortly before the first World War, the experience
of the Sherman Act seemed to demonstrate quite clearly
that a novel approach to the protection of competition
was needed.

The second solution was not a substitution

of mu.ce SJ?t:cific

l,~mguage

for the general phrases of the

Sherman Act, however.
It was decided that a new enforcing body, an administrative agency, could make up for the deficiencies with
which the courts had struggled for 24 years.
The idea of a trade commission had been part of the
platforms of each of the three political parties in the
presidential campaign of 1912.

Giving primary responsibili'ty

to such a body was seen as a method that would, as the
Republicans put it, "promote promptness in the administration
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of the law and avoid technicalities incidental to court
procedure ... 1/

The technicalities, of course, were the

often conflicting and overly restrictive interpretations
which courts were prone to reading into the Sherman Act.
At first the new agency was seen as an advisory
committee, collecting information on business practices
for use by the Justice Department in prosecutions under
antitrust legislation.

It would also advise businessmen

as to the legality of any course of action they might
want to follow.
The Federal Trade Commission Act as finally passed,
however, created an agency that could not only interpret
the law, but enforce it as well.

The enforcement technique

was, and still is, the cease-and-desist order, which orders
a business to end any violations found to exist.

It often

includes provisions designed to prevent a recurrence of the
offending conduct as well.
The standard by which the Commission was to operate was
that of ending "unfair methods of competition".

This sounds

suspiciously like the rather elusive provisions of the Sherman
Act which created the difficulties the Commission was to
straighten out.

!I

Besides being a formulation agreeable to

Republican Campaign Text Book 1912, p. 273
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both Houses of Congress, that phrase was considered
appropriate because the Commission was provided with an
information gathering function.

By judicious use of the

knowledge acquired, the FTC was expected to develop an
expertise in the field of trade regulation which would
enable it to give real content to the vague formula of
"unfair methods of competition".
It is important to understand the economic philosphy
that led to its enactment.

This was not an arbitrary intrusion

of government into a sphere in which it did not belong;
rather it was the expression of a need felt by the consumer
and the businessman alike, a need for an institution designed
to protect the values of a competitive economy.
One of those values was that of assuring each individual
that he would retain the right to enter the market as a
producer of goods or services, free of the arbitrary whims
of others who might want to restrict such entry.

It was

not the intent of this legislation to substitute governmentaL
decree for private decision making, and indeed it would be
impossible to support any contention that the Federal Trade
Commission has ever instructed the business community that
certain goods were to be produced or that others were not to
be produced.
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By the mid-1920's, Gerard Henderson in his book,
The Federal Trade Commission, noted with a hint of awe
that the Commission was working "with a personnel of more
than 300 men and women and an annual appropriation of
nearly a million dollars".

~

While such a commitment

of resources astounds no one in these days of multi-million
dollar defense budgets, it was at least an indication that
the American people of the era between the World Wars were
serious in their intent to see the Commission firmly
established as an economic institution.
Unfortunately, the commitment was not strong enough
to enable the young agency to do much more than conduct
studies.

Its docket quickly became hopelessly overloaded,

and court decisions viewed Commission activity on the monopoly
front with more than a little hostility.
Increasingly the FTC shifted emphasis from control of
trusts to less urgent unfair practices, and finally settled
down to a more passive role of providing economic studies
requested by Congress.

These studies proved to be more

useful than might have been anticipated:

one led to the

Public Utility Act of 1935, and another recommended the
creation of a regulatory body which eventually became the
Securities Exchange Commission.
2/ G. c. Henderson, The Federal Trade Commission, xi (New
Hayen, 1925) •

-9-

Surprisingly enough, the almost cataclysmic period
of change which enveloped the American economy in the
Depression and New Deal eras did not immediately revive
the FTC.

Poor economic conditions decreased the amount

of business activity in general and made an attempt to
restrict the activities of those firms which did manage
to remain solvent seem a rather poor idea.
In addition, the National Industrial Recovery Act,
one of the most important of the New Deal legislative
innovations, did not stop at allowing inter-corporate
communication and collusive activity.

Under the "Codes"

authorized by that Act, businesses in many segments of
the economy were compelled by law to make and honor agreements which restricted competitive activity.

There seemed

little room for an antitrust agency in that scheme.
The NIRA was in effect for a relatively short time
before it was declared unconstitutional by the Supreme
Court, and the FTC and antitrust began to assume a new
respectability.
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