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STATEMENT OF COMMISSIONER ZWIN L. DAVIS

Mr. Chairman and Gentlemen of the Subcommittee, I am appearing before
you today in response to an invitation from the Chairman. I am glad at any
time to discuss with your Comrittee or the members thereof any pertinent
questions relative to the Federal Trade Cormission or its enforcement of the
Acts of Congress in respect to those matters over which the Cormission has
jurisdiction.

In order that the members of the Cormitte may be informed as to ny back=

grouncd and experience I shall state for the record that after practicing law

in my home State of Tennessee I served as Judge of the Seventh Judicial Cire-

cuit of Tennessee for eight years. I later was a member of the Housc of ep- y
resentatives of the Congress for fourieen years and served for iwo yeurs as

Chairman of the House Cormittece on Merchont Marine, Radio, 2nd Fisherics. I

have been a merber of the Federal Trade Commission for almost sixtecn ycars.

I am confident that all the rembers of the Cormittee will agrec that our
political and economic systems are based on the premise of a competitive
economy which of nccessity is based on compctitive pricing of cormodities

or services. To state it simply the prinory purpose »f the Antitrust laws
was and is to provide a system of regulation by Government so that a buyer !
and purchaser alike may have the bencfits of competitive pricing. This systen :
of regulation to be effective nmust be censtantly nourished by an cwarcness '
of the public interest and changing ceonoiiic conditions by those charged with
enforcement of the Antitrust laws., The nembers of the Federal Trade Corariis-
sion rust not view the problers of enforcament solily in the light of the spe=
cial interests of any geographic or cconoric group, large or sm2lle The Antie
trust laws are general regulatory statutcs for the henefit and protection of
all and not for the specéial benefit cf particuwlar srouns. The neasurc ol the
success of the Antitrust laws is the extent of their contribution to the pube
lic intercst and the general welfare. In my opinion that contribution has
been substantial,

i

Since the enactrent by the Congress of the Sherman Act in 1890, with only.
one dissenting vote, therec have béen recurring discussions as to the neccssity
of amending the Antitrust laws, Exccpt for certain exenptions as to specifie
groups, the considered judgrient of various Congresses however has been that
the Antitrust laws as generally applied should be strcngthened - not weakcned.
For illustration, the Federal Trade Corrission and Clayten Acts were passed

in 1914 and the Robinson-Pztinan Act in 1936, Notwithstanding the cnhctment

of these laws, the tendencies toward monopolies in business have increased

due mainly to certain loopholes in these laws and to the* shortage of funds for
enforcerent. The Federal Trade Cormission has devoted its best efforts with
the resources and tools at its command to the fostering of competition in our
econory and to the prevention of nonopoly and other restraints of trade. Bee
cause of its limited persomnncl and funds, the Comrission right be criticised
by adversely affected parties for not procecding against 21l violations of

the law which it adninisters. However, cny criticism that the Corrdssion has
proceecded too far in too many cases is to say the least not a realistic view
of the true situation at this tine.




I recognize of tourse.that after the decision in the Cerent Case (F.T.C.
vs, Cement Institute, et al, 333 U,S. 683) last April, widespread misappre=
hensions developed as to the implications of that decision and of cther re-
cent docisions. Many businessmen werc sincerely confused and their confusion
was intensified by the fact that some interests who viere directly affected by
those decisions were advocating modification of the Antitrust laws. However,
this confusion has already begun to abate, and if Congress should determine
that the laws are not to be changed at this time, much of the confusion which
rerains will in my judgment disappcare. In testimony before this Subcormittee
at the last session of Congress four members of the Comrission indicatcd that
they regard the basing point cases as merely aspects of the Commission's frontal
attack upon price-~fixing conspiracies and devices which eliminate competition.
On October 12, 1942, the majority of the Cormission released to the public a h
policy statement addressed to its stuff in which the legal implications of
geographic pricing practices were discussed at lengthe On January 12 of this
year, less than two weeks ago, the majority of the Commission approved and made
public a letter by its Secretary which contnins answers tn various questions
subritted by the Chamber of Cormerce of the State of New York as to the mean-
ing and implications of the above described October 12 statement. T believe
that these various statements have in large mcasure explained the views of
the law by the majority of the Cormission and have dissipated substantially ,
the ecrlier confusion., If in the future it ompears that any significant 3
points are still obscure the Crrmission will consider issuing on additional
public staterment. However, therc is obviously a linit beyond which the Cone
rmission should not go in issuing in its quasi=judicial capacity interpreta-
tions of the laws which it administers apart from its decisions in litigated
cases. The question prasented in these cases is whether or not the effects
of certain pricing practices are injurious to competition, It required thoue
sands of pages of testimony and other evidence in the Cement case to determine
the facts as to the pricing policy in that industry and the cffects on compe=
tition of that policy. It is for that reason that while the Cormission may,
when the public interest recquires, nmake a general staterent as to its intere
pretation of the law, it should not give ex=parte opinions on a given state=- :
ment of alleged facts. ' |
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Much of the public discussion relative tc the recent caces decided by ‘
the Commission has been in reference to the basing point system of pricing .
and the resulting practice of freight absorption by the concerns parties to ,
that system. The Cormission acting pursuant to section 5 of the Federal
Trade Cormission Act has challenged basing point systers when these systens
have been used by groups in an industry to establish identical prices at each
point of delivery, These are just another and perhaps more complcx varicty
of the familiar collusive price fixing cases., They constitute violations of
the Sherman Act as well as the Federal Trade Cormission Act., In thcse coses
the basing point system was an instrumcntality used by concerns to fix prices.
When the Cormission challenged the fixing of prices by means of the basing
point system it did not neccssarily challenge the use of the basing point
method of pricing, The Comrission has not in a single case challenged the
use of the basing point method of pricing per se separate znd apart from "
collusion, The Commission has not challcnged freight absorption per sce The AR
Cormission has not required F.0.B. mill pricing, The Cormission has not 5
challenged the legality of the use of uniform delivered prices by an indivie
dual concerns
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It should be emphasized that the Cormission does not see a violation N
of the law in every basing point pricing case whicH comes before ite Positive
and irrefutable proof of this is contained in the fact that the Cormission
has closed without prejudice matters under consideration in which the facts
revealed unmistakably the cxistence of basing point pricing which, however,
was not accorpanied by evidence of collusion in violation of the Federal
Trade Corrrdssion Act or competitively injurious diserirdination in violation
of the Clayton Act,

For example, in two specific cases the Commission investigated charges
that a basing point type of pricing was being followed and that it resulted
in a violation of the law. In these cases the facts after investigation
revealed unmistakably that a basing point rnethod of pricing actually was
being followed, Investigation also however failed to disclose sufficient
evidences of collusion or discrimination to constitute violations of the
law., Consequently, the Cormission closed without prejudice each of these
cases and no conplaint was issued cespite, and I rupeut despite, the fact
that basing point systems of pricing were followed., These cases reveal that
the nere existence of basing point pricing in and o itself does not constie
tute in the opinion of the Cormission 2 violation of 2ny ¢f the laws adminise—
tered by the Federal Trade Cormission.,

The Corrdssion has not required any concern to use any particular
method or nethods of pricing., ©ach seller may choose his own method of
pricing provided that he does not conspire or agree with his conpetitors and
providcd that he docs not discrimincte in price in the manner prohibited by
law and thereby injure competition or tend to create a monopoly. A seller
may absorb freight or absorb part of his nanufacturing costs or any other
costs in order to in good faith mect an equally low price of a competitors:
This price however must bo a competitive price, not one fixed by agrecrent,
express or inmplied, from all of the facts, and it rwst not injure or prevent
competition among his customers, The United States Circuit Court of Appeals
for the Seventh Circuit stated in its opinion (Milk 2nd Ice Cream Cen Insti-
tute vs. F,T.Cs 152 F 2nd 478, 4C1) udholding the Cormissinn's order against
respondents using a so-called "freight un"llzatlon" system 28 follows:

)
|
1

" '

"It is argued, perhaps correctly, that such 2 freight system had
long becn employed by industry so that members thereof might deliver
their product at the same prices In fact, the Commission recognizes
that this freircht equalization plan was used by petiticners prior to
the organization of the Institute. Such being the case, the fact still
remains that it was cmployed by petitioners for the purpose of fixing
the delivered price of their product and by such usc price compctition
was elirninated or at any rate seriously impairedes On the face of the
situation, it taxes our credulity to believe, as argucd, that petitioners
employed thls system without any agreement or plan anong themselvess
Any doubt in this respect, however, is removed by reference to the minutes
of the Institute and other evidence found in the record."

The basic philosophy and dordinating purpose of the Antitrust laws is to
keep our comerce frec fron restraints of trade, and thereby to promote and
foster competition in }ndustry.
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The present law is purposely genercl and flexible. .Conditions change,
New practices arise. .
When the Clayton and Sherman Acts and the Federal Trade Corrission Act
were enicted, the single unit enterprisc was typical of industry in the United
States, VWhen I was elected to Congress in 1918 this condition prevailed,

During the fourteen years I served in Congress and the alrost sixteen

years I have becn a member of the Federal Trade Cormission I have watched and
applauded the productive growth of industry. No rman appreciates wmore than I

the Herculean task performcd by industry in naking this country the Arsenal .
of Democracy.

I have lived long in intinate contzet with these matterse I have obe
served sonetircs with apprchension the giant, complex, ranified cnterorise
structures which now permsate much of our industrial system. To ny way of
thinking collusive devices, such as those which have been frequently found
to exist in basing point systers and other restraints of trade, have as their
practical effccet the .achievenent and perpetuvation of control over prices by
monopolistic corporations,

I yield to no one in ny Jdesire to se. a free cormpetitive economy in the
United States survive and to preserve to industry 2nd our peopls the prose
perity and freedon we have achicved under the capitelistic systen, Frce
competitive enterprise is the foundation of our capitalistic systerm. thate
ever weakens that foundation veakens the lifcblood of industry and the
capitalistic systen.

In a frec competitive atrosphere new centerprises crisc, grow ond cx=
pand production, corpete and better their commoditics, invent new comodities,
and reducc. cricess, Both managerment and lobor prosper.

Since the establishrient of the Federzl Trade Cormission it has souzht
Court interpretation of points of law in disagrcerent., The Federal Trade
Cormission is an independent executivs agency set up by the Congress to ade
minister the Federal Trade Commission Act and portions of the Clayton Act.
It is the duty of the Corrission to scck the interpretation of important
legal points at issue and to promote and foster competition in industiry.

Mr. Chairman and Gentlcrmen of the Subcormittec it is my considered opinion
that amendatory leﬂwslatlon along the linc of S, 23¢ is neither nccessary nor
desirable,

The Council of Econoric Advisers in its Third Annual Roport to the Presi-
dent in Decertber, 1948, in discussing compctitive enterprise and the cininise
tered price problen stated in part as follows:

"The oxtensive consideration wirich has been given by official come
missions and by congressional cormittecs to the problems resulting fron
the increasing size of business units has not yet led to any clear judge
rment about the proper naticnal policys '
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"Study of the problen must continue, toward the end of creating
competitive conditions throughout industry and thereby removing the need
for those positive controls which 2lone could protect the public if it
cannot be protected by restored compctition.

¥ 3% % 3%

"As we give further thought to tle subject, the business world itw
sclf has the opportunity to influence the final decision. Restraint
in price policy, courage in expanding facilities to mect the e:panding
necds of the people, and the display of social responsibility in support=
ing programs of stabilization in the interest of maximm production aond
enmployment, will go far toward adjusting the relatious of business and
governent, This may offer a better solution of the adninistered-price
probleri than can be found in legislotion.!

I an in accord with these views of the Council.

Questions as to what nanner and to what extent S. 236 modifies and
anends existing law present highly technical lesal problens of interpretation,
The Cormittee has requested the Commission to give the Coraidttee the benefit
of the viewsof the Cormissisn on this subject, This study is now being made
by the Corrission and its staff and the results thercof will shortly be
transmitted to the Cormittece. I anm not prepared today to discuss the speeific
provisions of this bill., Two very comnctent and highly skilled attorneys on
the staff of the Corrission who wvive wide cxperience in these natters and who
have participated in thc formulation of the policy of the majority of the
Commission as to geographic pricing questions have been requestced to testify
before your Corriittec tomorrow. I refer tc ir. Joscph Shechy and I, Tobert
Dawkins. These two atitorneys have rade = carcful study of 3. 235 and I cone
rend their testimony to your attention and consideration.

In making the above renzrks T an speakinz only for nyself as an individual
nember of the Federal Trade Conmnission.

I thank the Chairman and Gentlermen of the Cormittee for your invitation
to appear before you.




