Yiew: of “the Commission's oeagmand-dasist orders.

Dav‘s’ LMITE -

Memorandum for the Chairman
Committee. on Interstate -and Foreign Commercea

H, R. 2390 - 79th Congress lst Se551on - February 27 1945 -
Congressman Reece,. - A Bill to. amend the Act creating the
Federal Trade Commission to- define its powers and duties
and for. other;purposes. oo

In a letter dated March 2 1945, from the Chairman of the Committee
on Interstate and Foreign. Commerce of the House of Representatives, there
was referred to the.Federal -Trade Commission for report, together w1th
such.comment as the Commission might desire to make, copy of H,R, 2390,
79th Congress, 1lst Session, A Bill to amend the Act’ creating the Federal
Trade Commission,..to: define its powers and duties, and for other purposes,
introduced on February 27 1945, by the Honorable B. Carroll Reece.

The Commission de51res to submit the follow1ng comments .upon the pro—
visions of this bill:

The Federal Trade Commission Act presently prov1des that if, after
notice and hearing, the Commission is of the opinion that a person is en-
gaged in practices prohibited by the Act,- - the Commission shall enter an
order requiring such person to cease and desist such practices, Any per—
son. against whom an order-to cease and desist is entered may obtain a
review of the order in an appropriate circuit court of appeals of his own
choice by the timely filing of a petition to review, The Commission is
thereupon required to certify to the court the "entire record in the pro—
ceeding, including all the evidence taken," Upon receipt, of the record,
the court acquires "Jurisdlctlon of the proceeding apd of the question
determined therein," and the "power to make and enter #* % % a decree af-
firming, modifying, or setting aside the order of the Commission," The
Commissionts findings as to the facts, the statute provides, "if supported
by evidence, shall be conclusiwe," ' :

_ This is exactly the same procedure which has been applicable to the
review of the Commission's orders under both the Federal Trade Commission
Act and the Clayton Act for more than thlrty years, and is substantially
the same as that applicable to the review of orders of the National Labor
Relations Board, the Federal Communications Commission, the Securities and
Exchange Commission the Interstate Commerce Comm1331on and other agencies,
H.R, 2390, which applies only to the Federal Trade Commission, and only to
orders. 1ssued by the Commission under the Federal Trade Comm1551on Act,
would make two important changes in this long-standing and more or less
uniform administrative procedure, First, the statutefs present provision
that the Commission's findings as to the facts shall be conclusive if sup-
portea by evidence would be so amended as to make the Commission's, findings
‘conclusive only "if supported by the preponderance of the evidence,".
Second, the bill. would ‘authorize the reviewing court to make any such
modification of the Conmdsaionls order as in the court's judgment "the
eircumstances of the odse remukFey"” " The purpose of th se two changes, as
wiated by the author of HyR, 2390, is "To.afford effecdive judicial re-
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In the opinion of the Commission the changes are both unnecessary and
inadvisable,

It is common knowledge that the practice of Congress in entrusting
to administrative agencies the enforcement of various statutes designed to
give effect to Congressional policy has’ lately been the subject of vocifer—
ous criticism in certain quarters, And such critics have contended that
administrative findings as to the facts possess a-pecullar form of coriclu~
siveness which makes-them; for all-practical purposes, virtually immune
to effective judicial rev1ew That is not true, -

The ‘statutory rule that the Commission's findings as to the facts are
conclusive if supported by evidence has been uniformly construed to refer
to substantial evidence, and this, of course, means substantial evidence
in supoort of every essential fact, The courts therefore are not powerless
to set aside a finding merely because there is "some" evidence to support
it, Nor ‘are they precluded from reviewing the entire record for the pur—
pose of determining the substantiality of the evidence relled on-in support
of 'a finding,

¥Substantial Evidence," the Supreme Court has declared, "is more than
a mere scintilla, It means such relevant evidence as a reasonable mind
might accept as adequate to support a conclusion," and the rule that ad~
ministrative findings are conclusive if supported by substantial evidence
"doés not go so far as to justify orders without a basis in evidence having
rational probstive foree," Consolidated Edison Co, v, National Labor Rela-
tions Board, 305 U.,S. 197, 229, 230 (1938), On the contrary, the evidence
in support of such flndlngs must be sufficiently substantial in character
to Justlfy, if the trial were to a jury, a refusal to direct a verdict
agalnst the agency, National Labor Relations Board v, Columbian Enameling
& Stamping Co,, 306 U.S, 292, 300 (1939). The question whether the evi-
dence relied on is of such character is a question of law for the courts
to determine, And in reaching their conclusion, they are at liberty to,
and do, "examine the whole record," .Federal Trade Commission v, Curtis
Publlshlng Co., 260 U,S5, 568, 580 (1923), for "the persuasiveness of evi-
dence may upon occasion be destroyed by analysis even though uncontro-
verted," Goodyear Tire & Rubber Co, v, Federal Trade Commission, 101 F,
2d 620, 624 (C.C.A, 6, 1939), cert, denled 308 U,S, 557 (1939),

It is true that the courts have intimated in a few cases = less than
half a dozen of the more than 300 Federal Trade Commission cases decided
by the courts - that if they possessed the fact-finding power granted the
Commission by Congress, they might not have made the findings of fact made
by the Commission, But the courts hdave not hesitated to set aside the
Commission's orders when they were of the opinion that the Commission's
findings were not supported by substantial evidence, And there is no case
on record in which any court has sustained, or announced itself powerless
to vacate, findings which in its ‘opinion were unreasonable, So far, then,
from possessing any peculiar immunity from Judlclal review, the Commls-
sion's flndlngs are subject to exactly the same rule as that which applies
"in a review of cases tried to a jury," Stonewall Cotton Mills v, National
Labor Relations Board, 129 F, 2d 629 63i ?E C.A, 5,7 1942), cert, denied
317 U,S. 667 (1942), in which, as the Supreme Court:declared in Tennant v,
Peoria & Pekin Union Ry., 321 U,S, 29, 35 (1944)s
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"The focal point of - judicial review is the reasonableness of the par—
', ticular ipference ‘9f-conclusion drawn by the jury, . It is the Jury,
. not the court which"is the.fact-~finding body, It weilghs the contra-
" dictory evldence and, 1nferences judges the credibility of witnesses
#-3% # and draws'fhe ultlmate conclu31on as to the facts, The very
. essence of its functlon is to select from among conflicting inferences
.. and conclusions that which it considers most reasonable, * 3 3 Courts
are not free to reweigh the evidence and set aside the jury verdict
merely because the jury could have drawn different inferences or con=—

clusions or because “Judges feel that other results are more reason—
able " .

- Thus, the rule appl;cable in respect of the Commission's flndlngs as g
to the facts comes to no more than this: If reasonable men, acting reason—
ably, could have. reached the same conclusions and made the Same findings !
as did the Commlss1on “the eourts will not' disturb the Commission's Judg~
ment, The courts will determine for themselves however, upon the basis
. of the whole record, whether reasonable and unbiased minds could have
" reached the same conclusions as.the Commission, and if the courts think
not, they will set the Commission's findings aside, . In these circum-
: stances it would seem cléar that. the Federal Trade Commission Act already
affords neffective Judlclal review" of the Commission's findings, and the
enactment of H,R, 2390 is therefore not necessary to secure such review, J

It is believed also that the bill is unwise, .

The meaning of the phrase "preponderance of the evidence" is a matter
on which courts are not. in complete agreement (32 C,J,S., Evidence sec, .
].1021) and the "preponderance" rule has been criticized as one apt to lead
..the courts “elose to the danger line of the fallacious # * theory" that
the weight of the evidence lies with the side which offers. the greater
quantity of testimony or the greater number of witnesses (4 Wigmore, Evi-
dence (3rd ed.,. 1940) sec, 2498, p. 334). .H.R. 2390 would therefore sub-
_ stitute for the definite and certain "substantial evidence" rule, a rule
indefinite in meaning and uncertain in effect, Because of its close rela=-
~tion to the fallacious "quantitatlve and numerical® theory of ev1dence,
adoption of the "preponderance rule" would inevitably and materially in-
.crease the length of the record in Commission proceedings, unduly prolong
the trial of cases, and increase the expense of lltlgatlon. It would also
probably result 1n a greater number of Commission cases being taken to
. court, and it would certainly greatly increase the work of the already
overburdened courts in requiring them -— contrary to established appellate
practice — to weigh the evidence, determine the credibility of witnesses,
and absorb to a material degree the fact~finding function.which the Com=

* mission has performed successfully and with little crlticlsm for more than
thlrty years,

The proposal in Section 1 of H.R, 2390, to authorlze the courts to
modify the Commission's orders "as in [fhe courts'7 Judgment the circum—
stances of the case require" is likewise unnecessary to secure "effective :
o judlclal review" of the Commlss1on's orders, - . !

Tt is well settled "thax 1t is for the courts to determlne what prac—- }
" tices or methods of competition are to be deemed unfair,* i.e,,- .whether a :
person has violated the law, Federal Trade Commission. v. Keppel & Brother, \
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' 291 U,S. 304, 314 (1934), ‘Federal Trade Comm1831on v, Gratz, 253 U.S, 421,
427 (1920), and thé Commissionfs Judgment in that respect, While entitled
to weight, is not at all conclusive upon the courts, Where the Commission
has properly concluded that a person is violating the law, however, it has
been held that the Commission may exercise its-disceretion in so drafting
its orders to cease afnid desist as to afford the public effective relief,

- and the courts will not disturb .its judgment as to the remedy prescr1bed
uriless the Commission has gbused its discretion,

This rule is by no means unusual or exceptional, It is precisely the
same as that applied in reviewing decrees of United States District Courts
under the Sherman Act, decisions of the Tax Court, and the administrative
orders of various commissions, Nor is the rule a recent development in
the law, lMore than forty years ago, in Bates & Guild Co, v, Payne, 194
U.S., 106, 108-109 (1904) the Supreme Court said that it had Iong been
establlshed

"that where Congress has committed to the head of a department certain
duties requiring the exercise of judgment and discretion, his action
thereon, whether it involve questions of law or fact, w1ll not be re-
viewed by the courts, unless he has exceeded his authorlty or this
court should be of oplnlon that hlS action was clearly wrong, "

The reason for the rule is both obvious and sound, It was designed
to secure uniform and efficient enforcement of such statutes as the Fed=—
eral Trade Commission Act by delegating their administration to a single
" body "specially competent to deal with them by reason of information, ex-—
perience and careful study," Federal Trade Commission v, Keppel & Brother
291 U.S. 304, 314 (1934); Humphreyls Executor v, United States, 295 U,S,
602, 624 (1935), That end, obviously, cannot be attained if administrative
'functlons are to be delegated to eleveh different circuit courts of ap-
peals,

In the course of a year not one circuit court of appeals normally re—
‘views as many as a half dozen Commission casesj and a number of them re—
view, on the average, only one case every five or six years, The Commis~
'sion, on the other hand, disposes of some 200 litigated cases annually.
Moreover the Commlss1on annually investigates thousands of applications
for complalnts. After investigation, a majority of such matters are closed
without corrective action by the Commlssion because the charges in the ap—
'pllcatlons are not. sustained, the mattetr is a private controversy or is
trivial in character, no 1nterstate commerce is involved, or because of
the absence of publlc interest, With respect to the cases in which the
Commission decides to take corrective action, it grants the proposed re—
spondents the privilege of adjusting the matters by stipulations to cease
and desist, except in cases involving.intent to defraud or misleads false
advertlsement of food, drugs, devices or cosmetics which are inherently
dangerous to health; suppre351on or restraint of competition through con—
spiracy or monopollstlc practices; violations of the Clayton Act; viola—
tions of the Wool Products Labeling Act of 1939 or the rules promulgated
thercunders or where the Commission is of the opinion that such procedure
will not be effective in preventing continued use of the unlawful method,
act or practice, The vast majority of such cases are dlsposed of by the
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execution of -stipulations. in which the proposed respondeénts agree %o..cease

and desist from the continued use of the unfair methods. or unfair acts or
practices in qpegmion.. : : g .

With respect to the cases in which formal proceedings are instituted

.and the cases tried before -the ‘Commission, a relatively small percentage

appeal from the decisions of the Commission, notwithstanding the fact that
every respondent has the undisputed right to appeal .for a review of the
Commission's cease ‘and desist order to a United States circuit court of

appeals-of his own selection. In a large number of the cases that finally

reach ‘the courts the facts are not disputed

In the circumstances and without 1ntend1ng any reflection whatever
upon the courts, it would seem that the Commission is peculiarly qualified,

as "a body of experts ¥ # # informed by experience," Humphrey!s Executor v,

United States, 295 U,S, 602, 624 (1935), to fashion the remedy to be ap—
plied in its proceedings. It is- entirely fit-and proper that the courts
have, as they do, the power to modify the Commission's orders if they
deem them arbitrary or unreasonable, But it is an entirely different
thing to vest them with the power to substitute their judgment for the

-expert judgment of the Commission, with the result that upon identical

facts the Commission!s orders may be modified to read and apply differ-
ently in different circuits, As long as the courts possess the power to
correct an abuse of discretion on the part of the Commission by modifying

unreasonable orders, it cannot be said that there is no "effective judicial

review" of the Commission!s orders merely because &s between two or more
reasonable alternative remedies the one chosen by the Commission might not
have been chosen by the courts,

Congress created the Federal Trade Commission as a M"quasi=judicial
and quasi-legislative" agency charged with the enforcement of the policy

.of the law as laid down by Congress, Both Congress and the courts have

refused to subordinate the Commission to executive control, Humphrey's
Executor v, United States, 295 U.S, 602, 624 (1935), Whether 1t shall be

-subordinated to the judiciary is for Congress to determine., But the ex-

perience of thirty years would seem to prove the fairness of the review
procedure which Congress has seen fit to prescribe, and to demonstrate
that it is neither necessary nor desirable to transfer to the courts, as
would H,R, 2390, administrative functions of the Commission and thus make

~the Comm1351on in a very real sense, little more than an instrument to

take testimony for the ultimate action of the courts,

Section 2 of the bill purports to amend Section 5 (1) /—he7 of the
Federal Trade Commission Act, but the section proposed t6 be" amended,
which deals with civil. penalties is Section 5 (1) /ell/, This amendment
reduces the amount provided for each violation of .an. order to cease and
desist after it has become final from $5,000 to $1,000, and, in addition,
provides that the penalty is "not to exceed the sum of $10 OOO in the ag-

' greg&te," A penalty of §1,000, with an aggregate limit of $10 000, would

be wholly inadequate effectively to prevent violations of many of the Com=
mission's orders, particularly in cases where large corporations combine
and .conspire to. control the market, divide territory and fix and enhance

-~ prices .to. the consuming pub¥ie, - It should be noted that the amount pro-
vided: wer the Act as mended March 21, 1938, is a maximum, and it is
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within the descretion of the Federal courts to assess any penalty less
than the maximum, The total amount of penalties fixed by the courts in
all cases heretofore adjudicated has been quite reasonable, the courts
taking into consideration the financial condition of defendants and other
appropriate circumstances, In some civil penalty suits the amount of the
penalties assessed has not, been more than $50 or $100 for each violation,

On the other hand, in combination and conspiracy cases, where prices
to the consuming publlc are fixed and enhanced, the maximum penalty of
v,$1o 000 would be wholly inadequate and would operate as a license rather
than as a penalty, It should be understood that the Copmission has no
authority to impose any penalties, but all such penalties are imposed by
Federal courts in approprlate proceedlngs instituted by the Department of
Justice,

.- 'Experience in the enforcement of this section of the Federal Trade
Commission Act since its enactment has disclosed no basis for changing
the amount which Congress, after careful consideration, felt was neces—-
sary adequately to prevent violation of orders which have become final,

Section 3 of the bill amends Section 15 of the Federal Trade Commis—
sion Act, which section deals with the definition of "false advertise=-
ments;" by striking from the Act, after the words "fails to reveal facts

-material in the light of such representations," the following, "or mate—
.rial with respect to consequences which may result from the use of the
commodity to which the advertisement relates under the conditions pre-
scribed in said advertisement, or under such conditions as are customary
or usual,"” In lieu of the stricken language the bill would substitute
the followings "¢ * * so as to prevent deception resulting from indirec—
tion and ambiguity, as well as from statements which are false," The
adoption of this amendment would 1limit the responsibility of the adver—
tiser to the affirmative representations made directly or by implication,
and would make it impossible to require those who advertise potentially
dangerous drugs or devices to disclose to the publie the consequences
which may result from the use of their products under the conditions pre—
scribed in the advertisement or under such conditions as are customary or
usual,

.The general public knows little of the effects which may result from
the use of drugs and therapeutic devices, In drafting the existing statute
the Committee and Congress recognized the definite need of members of the
public to be informed of serious potential dangers existing in the use of

the drugs and devices advertised for their use, ‘The amendment now proposed

would deprive the public of the protection wisely provided by the present
law, The effect of the proposed amendment can best be illustrated by ref-
erence to actual cases, For example, in Docket 3841, advertisements offer—
ing a preparation as a treatment for delayed menstruation were found to be
false because they failed to reveal that its use as directed or under cus=—
tomary and usual conditions may result in a number of serious consequences
to the user, The respondent was ordered to reveal that the use of the
preparation "may cause gastro-intestinal disturbances and excessive con-
gestion and hemorrhage of  the pelvic organs, and in the case of pregnancy
may cause uterine infection and blood poisoning," In.Docket 4363, a prep—
aration containing desiccated thyroid extract was offered as a treatment



for. obesity, It was found that if used under the conditions prescribed
in the advertisements or under customary or usual conditions the prepara-
tion "may produce nausea, vomiting, headaches, muscular and artlcular
pains,. vertigo, insomnia, physical exhaustion tremor, tachycardla, and
angina pectorls" and "may result in thyroid tox1c051s permanent injury
to tissues, organic functions, and the entire body mechanlsm and irrep—
arable 1n3ury to the heart muscles with auricular flbrlllatlon." .The
order required that advertisements of this preparation reveal that its’
use "may result in permanent injury to the heart, thyroid gland, and other
vital organs," In these and large numbers of 51m11ar cases adoptlon of
the proposed amendment would leave the sellers free to advertise dangerous
products to the public without warning, Frequently such preparations are
sold by mail order and the only warning which such purchasers receive be~
fore purchasing the product would be the warnlng contalned in the adver-
tlsements.

- Many of the potentlally ‘dangerous drugs and devices which are offered
to. the public as a means of. self-medication can be successfully advertised
and sold,w1thout maklng any direct or implied representations that are
false, -.If the protection now.afforded by the statute should be removed,.
sellers could freely advertise .drugs and deviees which are potentially
dangerous when used as directed or in a customary and usual manner, without
notice or.warning of the inherent dangers,. The Commission views thls pro—~-
posal as one which would substantially lessen the effectiveness of the pro-
teetion to..the public heglth provided by the Commlttee anc. Congress in the
.amendments of March 21, 1938 N

Sectlon 4 of the bill prov1des for a new subparagraph defInlng the
term "labeling" as it is defined in the Federal Food, Drug, and Cosmetic
Act approved June 25, 1938, -The Comuission-in all of its proceedings has
adopted and followed the definitions of "labeling" as ib appears in the
Federal Food, Drug, and Cosmetic Act, and the courts have likewise adopted
and followed this definition, - The Wheeler~Lea amendment to the Federal
Trade Commission Act and the Federal Food, Drug, and Cosmetic Act were both
passed at the same session of Congress, and so far as Sections 12 to 15 of
the Federal Trade Commission Act are concerned this Act is in pari materia
with the Federal Food, Drug, and Cosmetic Act, and therefore the definition
of labeling appearing in the latter Act must necessarlly govern as to both,
Consequently, there is no occasion or necessity for presently amending the

Federal Trade Commlss1on Act to include a deflnltlon of the term "label~-
lng."

Section 5 of the bill proposes the addition of a new section to the
Federal Trade Commissipn Act readingz~

SEC, 19,. Food, drugs, dev1ces and cosmetics shall be exempt from the
..prov131ons of this Act to the extent of the application or the exten—
sion thereto of the Federal Food, Drug, and Cosmetic Act, approved

June- 25, 1938 as amended (u.s. C., titde 21, chapter 9).

The effect of thls amendment would be to remove from the Federal
Trade Commission such jurisdiction as it now has over false labeling as
an unfair method of competition under Section 5 of its' Act, While the
Wheeler~Lea amendment of 1938 defined a "false advertisement" of food,
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drugs, devices, and cosmetics under Section 12 to 15 of the Federal Trade
Comm1551on Act as "an advertisement other than labeling," the Commission's
jurisdiction to prohibit false labeling, when used as an unfair method of
competition under Section 5, was not disturbed,

In the case of Fresh Grown Preserve Corporation, et al v, Federal
Trade Commission, 125 F, (2d) 917, the United States Circult Court of Ap~
peals for'the Second Clrcu1t sald'

"This argument, however fails to take due account of two things,
One is that the petltloners' conduct as found by the Comm1551on/§i7
amounted to unfair methods of competition in commerce in violatTIon
of section 5 of the Act (15 U.S.C.A, sec, 45) and the other, that
the definition of false advertisement in section 15 is expressly
limjted to that term as used in sections 12, 13, and 14, The courts
have repeatedly upheld the jurisdiction of the Commission to prevent
unfair competition by means of false labeling and misbranding re-—
gardless of the kind of the product. (F T,C, v, Winsted Hosiery Co.,
258 U,S, 483 (4 F.T.C. 610); Royal Baking Powder CO, V. F.T.C., 281
Fed, 744 (C.C,A, 2 (4 F,T.C, 614); F.T.C, v, Morrissey, 47 F, (2d)
101 (c.C.A, 7) (14 F.T.C. 716), F,T.C, v. Good=Grape Co,, 45 F, (2d)
70 (C.C.A, 6) (14 F,T.C, 695), The last three of the cited cases
dealt with unfair competition in the sale of food products, Since
the Wheeler-Lea amendment of March 21, 1938, we have three times up-
held this jurisdiction of the Comm1531on (Floret Sales Co, Inc, v,
F,7.C,, 100 F, (2d) 358 (27 F,T.C, 1702); Justin Haynes & Co, Inc. v,
F.T.C., 105 F, (2d) 988 (29 F,T,.C, 1578); Parfums Corday, inc, V.
F, .C., 120 F, (2d) 808 (33 F,T,C, 1797), One of these cases dealt
with a drug and the other with cosmetlcs. See also, Federal Trade
Commission v, Kay, 35 F. (2d) 160 (C.C.A, 7), another drug case (13
F.T,C. 575)),

"The amendment to section 5 (15 U.S,C.A. 45) of the act did not
modify the term 'unfair methods of competition in commerce,' but made
unlawful what were called 'unfair or deceptive acts or practices in
commerce,' and by so doing enlarged instead of lessened the scope of
the jurisdiction of the Commission, The additions found in sections
12 to 15 inclusive were also to give the Commission greater control
over the advertising of food, drugs, cosmetics, and the like by pro-
viding for criminal action as well as injunctionj and only in pro=
ceedings under such sections is the definition of false advertisement
in section 15 relevant, not in a proceeding like this under section 5.

"The only proof of advertising was the interstate sending by the
petitioners of price lists to their customers in the wholesale and
retail trade describing their products as pure fruit preserves, and
the representations to like effect by salesmen to such customers., We
need not now decide whether that was advertising in violation of sec-
tions 12 to 15 inclusive, Like false labeling, it may have been de=-
ceptive and have amounted to unfair’ competition under section 5, and
we need now be concerned with nothing more," :

The Commission, as the Circuit Court of Appeals held, supra, retains
jurisdiction over the false labeling of all commodities under er dection 5
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of its Act, where such false labeling is an unfair method of competition,
It cannot successfully be contended that in dealing with false labeling
as an unfair method of competition under Section 5, the Commission has
acted in an unreasonable manner or in any way that conflicts with the
jurisdiction of the Food and Drug Administration over false labeling, To
restrict the Commission, as these two sections of the bill would restrict
it, would to that extent prevent it from affording that degree of protec—
tion to the public that it has in the past,

The Commission is, consequently, of the opinion that the amendments
to the Federal Trade Commission Act proposed in H,R, 2390 are both unnec—~

essary and unwise, and are not in the public interest, Furthermore,
Section 3 would seriously weaken that provision of the present law which

was and is especially designed to protect the health of the consuming and
using public,

In accordance with your request, this report and comments on the bill
are transmitted in duplicate,

By direction of the Commi'ssion,

Quirin Q\O

Ewin L, Davis,
Chairman,

March 27, 1945,
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