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_OF_HOUSE_JUDICIARY COMMITTEE ON i ARCH 19, 1947 at 1t

A few obgervations of a general and introductory nature
are pertinent to the vital 1ssues presented by this bill -2

only tenable theory of social action 1s that the law shouiu

follow the facts- That 12 the genius not alone of the common
law but of leglel~tive policy in a democratic soclety. We ' -
& deoclared public poiioy regarding monopoly that ig rooted in
the principles of the common law and which has been embodier !-
end implemented by a series of antlitrust sfatutesa But in
aynamic development of industry based on modern technology tiis
faots are constantly tending to outrun the law. It is obvious
that uvnless the law keep pace with the chanéing facts 1t will
vecome more and more o% an~abstraction with less and less foroe
in controlling the course of events.

The Commission believes that all the necessary facts have
been made a matter of record on which the action nroovosed by
thls blll to amend one of those antitrust acts must be either
predicatrd or rejected Ths ¢ﬁ5ta of record demonstrate thatl
our economy has been evolving in a manner thet increasingly
-r contradicts the economic foundatione of our inatitutions and

the bseic reanmntiong of our antitrust laws. This bill afforde
an apprepriaie cvoortunity to make an effeotive choice belween

taking the first stev toward ochanging our law to cope with the

oheanging Tz~ta 2néd lettings onr law agalnet mergers of comoeting
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corporations £all further and further behind while concentration
of economio power proceedes further toward lts full frultion in
gome Torm of monopolistic industry and strongly centralized
government., The factual dlagnosis ehowing the relation of
mergers to conoentration is as ocomplete and as exact as
specialists in the field can make it and the cholice 1s one
between legislative action and ccntinued fruatration of our
declared publio policy sgainst such mergers. |

The most recent addition to the factual record on the
subject of concentration isg embodied in the special report to
Congress which the Commiesion subtmltted under cate of Maroh 10,

1947, Only in ocircumstances where the public interest demands

it has the Commission exerclsed its statutory funotion of eending
speolal reports to the Congrese and of making speclal reocommenda-

tions for leglslation. Acocording to thie report the trend toward

monopolistic oconcentration of economlc power ehown by many
previous studies has been continuing at an acoelerating paoce

since 1940. The report shows that more than 1,800 formerly

independent manufacturing and mining concerns have been swallowed

up through merger and adquisition since 1940 and that thelr
obmblned.geset value wae §4.1 billion, or nearly b6 percent of
the total asset value of all manufacturing concerns in 194X
Moreover, it was the larger corporations each having assets of

over 5 million (in meny inetancea achieved through earlier




acqulsitions) that accounted for some three~fourths oi uhese
recsnt 1,800 acquislitions; no less than 242 of thepe acquisitions
were made by 18 large corporatiens.

"The war snd the sxigencies of national defense contributed
powerfully to the trend of concentration by channeling government
purchasesg and government financing of nroductive ra§111t7ns
predominantly into the hande of ocorporatlons whloh aireauy
ocoupied positions of dominance in thelr respective industries.
Surplus preflte erented by such channeling have contributed
powerfully 1o ins trend by providing iunds for additionel war-
time and postwar expanslon through acqulsition of former competitors
Thess oonolusions appear in and are supported by the report of the
vpecial Senate Committiee on bmall Business dated December 31, 194¢€
Among other things thst report ghowed that out of $175 billion ‘
of government contraot awards batween June 1940 and September
1944, $107 dlllion or ¢ percesi, went to only 100 of the more
than 18,000 corporations receiving such awards (Progress Report
on "Future of Independent Business, " January 2, 1947, p. 24).

Thie report pointed out also that during the war 68 corporationg
had received two-thirds of the 1 billlon appropriated by the
government for research and development purposes in industrial
laboratorles, and that some two-fifths of the whole amount went
to the top ten ocorporations. Moreoverv the 62 largest llsted
msnufacturing corporations incresased their net working capitsl by

an astimated total of $8.4 bdilllon between 1939 and 1945.
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Tre staff re: 3ly Subcommittse o
Tnant*toe an R01Y Ryeinace antat t9ed on Tansnmt
lant the dalspcsas 01 govaitiich. Swicd s&l curplus pitn.s da.
operatec to inoreast the amount of industrial soncensrasti .

X‘epl"esentec‘. Ty the 2F°0 large=t ranafsato™irs savroerg s

P-

about €0 pescent 1o aboudy 7TV LEICEST viX Lalde o oriiG. aul s
alone, uhior hed less than 1C percent of all manu acwuri;
ties in 1939 hed acquired 48 perczent 27 the vals
soiLl as of June 30, 1948

The mcet recent informrtion on the wsrtime growta -

-

cen* ‘~*'~r eyailabie from ths Buere-n of Intern<?

Tawer i shown

that ke larger manufasturing ourporsiiins, Tiosw Wi . a

$50 million or mors ea:zh, inoressed thelr :zhar total usaet..

froc 4” percent in 1933 to 52 persont 0 1t 43 spvaEr T
enlarge.. thelr propecrtion of gross saise kend_groes TEISLL MG &
operaticn) from 32 percent of the total in 1939 to 42 parze
1942 it mey e noated that in 1947 theice wers Csly 234 mannufe
turing corporaticna it ituis group, representing cudly itursue
of one percent of the total number of all manufecturing cor
tioiis

4 even more preciopitous increees in conge.ira.iv:d L@
olace 15 the metal products industries - the fleld moat vit
affeoted by the war In these induetrira corpcrations wieh

§50 m1l:10on or more in ssgute inLicBecy h.l: af
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crco*s from 48 percent in 1932 to B9 peroent in 1943, ané thair
proporticn of gross sales Iroim 32 paroesnt 1 peresnt.  Ta 1949
“here were only 118 of these l&rge éorporatlons 1., W dowvial .?
sroducte field, representing but seven-tenths of one percent of
“he total number of all metmgl productis corporations.
Tr= =Tfact of war contract awarde upon oconcsntration, as
shown by tae foregolng figures, was forecast in 1941 by the
Final Report of the Temporary National Econcmic Committes. Ths:
report had shown thst out of eome 13 blLllion awerded by the
governnient for national defense betwesn July 1940 and Msrch 1941,
about 45 percent was awarded to eix ologely relasted corpcrate
rrouos and 80 percent was awarded *to &2 oompanieé or ilnterre...ou
groupas {Final Rzport p. 4). In the light of what has ocre %o
vase it may not be amlss to recall the warnings of the Tempcrars
~ationsl Economic Committ-: r that gonnectisn,
In 1941, that Committes warned that "It 1s guite conceivabls
that the dsmodragies might ohtain & military viotory over the
uZgreasors only to find themselves undsr the domination
rgononic authority far more oondentrated and influential than
|l ~hat which exteted prior to the war" (Final Repcri »
nather wsr would c¢o to extend and entranoh ....: dominau..
by a few over tie many needs no comment
The degree of prewar concentration in the sconony ae a ?
hele sané in manufascturing industries in particuls: wae a¢ ‘
Ly tog repurt of the Senate Smell Business Commitice, aubmitted

‘n Jenuary 1946, It containsé the Tollowing:

[
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The 4. zi.eat trenspor’
92 percent of all trke tranc.
tha country

The 40 largeat publioc utility corporations ownec
aore than 80 percent of the publioc utility fanilities

The country's 20 largeat dbanks held 27 p=rcent of
the total loans and investments of &l the nanks

The 17 larzest life insurance comdanies accounted
for over 81,56 peragert of all the asseits of all 1lifa
insurance companies

The 200 largest nonfinsnclal corporatione owned
about - o~ v of all the asgetls ol &ll the
nonfi. . . .poratione in ths ocuniry-

One-tenth of 1 percent of all the cor-
owned 52 peroent of the totel corpcreoie .. .

Al

Cne-tenth of 1 percent c¢f al”
eerned &7 narcant of ths total o

Lesa tan 4 percent of &1l the menufac!
ccrporations earned 84 percent of 4l the =
of a1l manufacturing corporetione .

No less than 33 parcent of the total vaiue ©
menufactured producte wes produdssd under coundihlai
where the four lurgeet prodr -~ -7 each indiv 7
product gocounted for over nt of the
Urited Statees ouiput.

More than 57 percent cf the Sotsl value of m=nn
fsotured products was nproduced under Jondii:ons
tre four largeat nroducers ¢of -~ R v
over B2 perocent f the tote) :

Ong-tenth of 3 - - rat ¢* & _ :he firm: in the
ceuntry in 1939 ain. 500 or mere werkerz and
acccunted for 40 percent of all ths nonagrinultural
employsent in tha ocouptry.

In nannfacturing 1.1 percent of all th> firms
enployed €00 or more workere and ecocunted for 48

"percent of all the manufacturing euployment in the

country.
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amj . . .
WOrkeTE were amployed by L4

remaly - “hird v -

About 20 1ac

reaee:ch leborateries.

Scme of thase figures ware taken from the Pfinai
saepori of the Temporsry dcisvues wulOBMIG L wwitu.y wuion
wage published in 1941 after a most sxhoastlve st
mover=nt eid the extent tc which the corcentret lc
cowey had proceeded up to Jorld wWar II.

In May 1945, hearinge were held on E. 2357 wileh

wol 8 bill to amend Sesticn 7 of ths Claytor Act 4in a men:

somewhat similer te what i3 prepose’ “- *he prec.: L. .
At those haarings, the facts regarding the exient of
monepelistie conoentration through corporate mergers ana
aoquisitions in a auwab. . . -iustofes vdzre presoctof

by members of the Commission’s 3uwaii. For lhe purpnovse of

supplsmenting the findinge of the Tsmporery Nationsl Ecor.

Commintee,/showing of acquisitions occ:rring betw- -
1939 and 1944 was put 1nto the ragorcd. In sdGlviv: &
deteiled caae sthudy was presentsd showing how the present

concentrated coatrol in & numbar of perticuls~ '-dustries

had come to pass through scquisition of competinzg corporetic

The following industries wers examined:

Agrioculturel Implemants Chamicsels

Breed sand Packeged Foods Proceased Bulldiug Matar
%1lk. snd Milk Products Seld

Rubber Tires Drugsa

Hubber Boots and Shoes Dry Ilce
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18 Suatescnt Of vikad UOMBASS1CH An 118 i
Report tc the 80th Congress auggests the &answer to the
questicr of the firat ai-p neceseary *> h- *nken in ths
ligat o1& expuriencs ana .iue cyjecilveu or cur declered
public policy.
Marceras and gesuisgitions ere now aterrly » rtoe
Bere pergel8 =ad 82.4uisliions iu Che HULuIECIULiuy, BN
mining industries tock pilace in 1946 then im aa- R
previcus 15 yesrs. In 1946 ‘tha aughapr of marner - wae 7 F
psroent above wi: NRLEBDSE AR LjeD, 3Lu 225 percene Lbow:
annual average cf the yesrs, 1940-1941.
Some rethsr significant thiangs erpesr whan - numtox
of mergera snd scquisitions 15 considurcu jeai o, yens . wiiug
the 26-year peribd covered by tpe report ©of tha Ssnate
Committne reisrred +t3 sbnge. In caneral, it Aane:re tart tha
yoers of areatss. stising,s Bubicacy @nd high oo 0 Lev
the yvecrs in winloh the greatest number of mergera take
In 1920, the number of meTgert incregoed mere tht o ety
over th3a number during .. .. , o0t be oo Lo
note that it was iu ¥arch 19230 tnat the Suprems Court nended

down its declsion upholding tha legality c# tha i-iie

Steel Comn~r + ' on8 BUME:r v cuDOT8LE Bt 5. 5o . wu
Beginning in 1326, ‘upber of mergers substantislly

surpassad the numhsxr for 1920 and increesed zash veer ithereefi T

until 1926 wrco 't o= hed ths record figure of ¢ ¢

esv‘-
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it may not be irrelevent 10 nute tuav 1L wus in Novemvor 1y20

that the Supreme Court handéd‘down i1t3 declisions curtaililn

power nf the Federsl Trade Corrinsioa to orde= the Alveati:

of silock unlawfully ecquirad «icnevzz the me. el Wao CuRipi=.du

by en acquisition of physical assets, even though suoh assets were
ecquired ss a result of the uss of power obtained throughk v:-
lewful stock acquicsitions, In 1943, however, there bepai & nowv

weve of mergers, whioh was continuing et high lavels in 1946.




It 1s cortainly nore than a coHincldenes that tha steok

market cresh of 1929 which heralds< wie aect 32 tae

(42

grak
depression was prececed by & groat wave of corporate mergers
and a wilad speculatiocn in thelir securities. Toldev ap-eulation
in tus iaure of merged conceOrns, LupLeriac OY Vus - owol:scu
profits, is again operating as one of the Imporvant causes of
the prescnt upward trend in merger actlivity. Scie s EaR1s
ircnice that this speculation, which stems froun ,us uxoecielsion
of grsater profite resultling from the eilmination -f formerl,
competing concerns, lsuds inexcrebly tc the eliminatiom cof oo
competitive economy and thus to t e eliminailon of ths posasisidlt;
of legitimate speculation.

Assvnming &3 we must thet the govermment, ~sti:- >
seneral public interest, canm, 1f CGongress esc Gi.ww i, preivoi.
the further growth of monopelistic nower through mergers of
competing corporations, the questlon is one of i end maans
such as H, R. 515 proposes, of halting all merg.urs (_at .i.d
toward monopoly regardless of whethsr consumated by sale of stock
or of assets, However, cnly by & “rant rocsznitini o owr f
coeneerning whieh the facts "o j Liit. 2a/ utoCawwi. .peoch”
a c¢lear understanding of the legal futilitiss in waich we ac
have besn emmcanad, can we hope to raplucs such fuillities with
offective lozal weapons,

The legal futilities refsrred to may be surmarized briefly.

The documecnted detalle have been ac fraguently set ferth, no.

only hy the Comnaission but by oikher *7adents of tho probles, *hrt




n ls.

Adssolved under the Sherman wrsuant teo the &
Tapmtte Frnpane of dlssolutic tha Stoesdard f

Losacou Cases declded in 1911. iU was assuned
remaining problew was now to prevent the format
Fov to ninla2nt monanolw fr the had A N e fo
the chnraclofivvls allt, pr'ovaisilsg GG UAOUL 0L C'e
& “lons of corporate power up to that time had been t i
peondsitlion of the eaplial ~toelr of ~5r-etins corperr™ic:
W&S Te WeLoG lorbiuiess By ~cullal 18 vxpecLatic
monopoly would thus be rooted out in r..

Howe-yom, aboat the ¢Imo thet *he Commagtom ¥
& LalMabwL Ul PLouBedL L8 Lol Sultliiusiiy XN & SRR
Court interpreted fae Sherman hAct to meen that huge siz.
powsr acouired thro:h msoulsiticn of rempmetins cornozghd -me
£ol neceoins,ily Vio.alo Laal 40U 8Ll LOa% we wha O
of quoh pover and nut 1ts existence which would make such
acquisitions unlavwfil, A few years 1a+tar unan the Comrate:
cases under Sec zached the Loulugi¢ Was oelid
Commission hed no power under Section 7 to halt the lnoipia-.
monopoliesr where tha unlswfoul scguisition of stock vasg ol
Ly il acq: SI0L Bl puaycaGid prlopellios Wlloab wios S
stock had no value, and where this was done before the !
could complete the losarinvs end enter its ordor requiri:

Pirame nf v~ atpel. ... :equired,
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4 typlecal zally current instane he futil
of any further attempt to enforce Section 7 under such cirecum-
steness 1s the case of the Consolldated 7v-:ers Corpora..:. ..
Throush a number of stock scquisitions in competing corporations,
tkat company became, ln 1945, the largest wholesele grocery in
the country with assets = 2720 13°4r- and annual +°
$100 million. It occupled an allegedly dominant position in the
wholosale grocery trade in nurerous important trede aress,
includlag Chicago, Beltimore, and Canton, Ohio, The Commiss'on
issued 1is canplaint in 1946, cherging a violation of Section 7;
but whille the case wes belng tried, the respondent corporation
took title to the assete; wvhich it had previously controlled only
through stock ownershilp, and dissolved the subsidlary corporations
whose stock it had acquired. There being no effective way by
which the stock acquired could ve divesied, even though 1v .1
later held to have been unlawfully acjulred, the Commission had
no elternative to dlsmissing the case, which 1t did in February
1947.

The prectical status of Sectlion 7 and of the Commission's
present powers relating thereto 1s that ro matter how unlawful
an acquisition of stock in a corcpeting corporation may be, the
remedy provided by the statute can easily be defeated, leaving
the acquiring corporation in possassion cf the assets which are
the frut*s ¢ Yta 'mlawful ﬁcqulsitlon of stock. 4nd If the

agaeve Lu acyuiredu directly witaout any intervening aequisiiion

=12-
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of.stook, as has become the prevailing methou, cihwiv hus ncvor

been any legel ground for a contentlon that this was prohibited

under Section 7, _

Thus the brave start, under the 1914 statute, towsaru

preventing monopoly 1n 1ts inciplency has ended in complete
frustration. And at the same time, the _herman Act has been

so construed that it seldom has served to unscramble corporate
merzers, no metter how great the size anc power of the¢ acquiring

or of the consolidated ooréoration. In the International

Harvester case, the Supreme Court did not think thet such a
corporation which consﬁitutad from 64 to 85 percent of an industry

as an unlawful monopoly. (274 U.S. 693, 701, 708 /1927/. This
condition of legzal 1mpotence has continued for over twenty years,
notwithstanding recurring cyclea of corporate mergers and repeated
demonstrations of the facts by the Commission and other students

of the problem. The contrust between the rapid evolution of

economic conceniration of power and the feebleness and slowness

ith which offeoctive legal remedies have been and are being applied
l 18 most striking. It 1ls sufficlent to call in question the reallty ni

of our falth In the validity of the competition presupposed by
the free enterpriss competitive system,

| A paradoxicael aspect of this problem is that while corporate j
mergers and acquisitions proceed unrestrained and unrestrainable
by law toward an ultimate maximum in unified ownership and oon-

I centrated economlic power, we 8till enforce the law agalnst the

-13-
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more transient and more vulnerable iorns of trade restraint
repreéehtod by price agreements and 'conspliracles among come
petitors. The process of corporate acquisition procesds ='de

by side with such forms of trade restralnt among compeiicors, ali
the presence of large scale unifled ownership in any industry 1s

a most powerful guarantee of success in the operatlon of a prico-
fixing combination among the competlitive units of that industiy.
The ancomaly of the situation 1s that the very success of law
enforcement agsainst such comblnetions highlights the advantaze

of unifled corporate owncrsnip as a legally invulnerable means

of accomplishing similar ends., It thérefore stimulates the very
trend which constitutes the problem to which this bill 1s addre=sed
Carried to 1ts loglcal result, there will probably be less and ies:
opportunity to soore victorles agalnst price-fixing combinations

as corporateo mergers immune from legal sattack take thelr nlace,

The truth of the whole metter is simply that we encer iue
era of atomic enoergy with the milltery, soclal and sclentiflec
faots all Indicating the benefits of decentralization, but feclng
the prcspect of a continued economic pressure vonding toward more
and more centralization.

The responsibility for action on the probvlem of monopoly 1ls
tradlitionally uon-partisan. The Sherman Act was enacted in 1890
with but one dissenting vote In Congress -- truly a non-
partisen policy. The legislative strengthening of that policy
in 1914 by the Clayton Act, designed to ocurdb monopoly in 1its

———



inodipleucy, llkewlse wes loreécasi in 1591 whEuid ia tae
platforme of all the major political parties. No one has
summarlzed the danger of monopoly eny better than Presldent
¥illiam Howard Taft, under whose adminlatration some of the
nost far-reaching antitrust actlione of all time were tsken.
On December 6, 1211 he stated:

"When all snsrgies are dirscted, not toward the
reductlon of the cost of procduction for the publie
beneflt by s healthful competition, but toward new
ways and means for making permgnent in s few hande
the gbasolute control of the condltions and prices
prevalling in the whole f1eld of industry, then
indivlidual enteroriee and effort will be pasralyzed
and the solrit of commercial fraedom will be dead."

The Federal Trade Commission now urges the Congress to
act responelvely to the facts of the present sltuatlion of the
increasing threat not only to our traditlionsl antitrust pclisy
but also to the /Ameriosn systsm of free comvetltive snterprise

which thst polloy is designed to foster and to proteat.




