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THE CASE AGAINST THE TRADE REGULATION SEC-
TION OF THE PROPOSED ADMINISTRATIVE COURT

ROBERT E. FREER *

The Federal Trade Commission Act of 1914 established the sec-
ond of the nation’s great regulatory commissions.! It was empowered
to investigate and to issue “cease and desist” orders against concerns
engaged in “unfair methods of competition.” Despite a long history
of exemplary service by the Commission, the second Hoover Com-
mission proposes to reduce it to a mere shell by transferring its
adjudicatory functions to a trade regulation section of an Adminis-
trative Court. This article will attempt to evaluate this proposal
in light of the Commission’s historical origin and performance record.

HistoricaL BACKGROUND

Although the establishment of such a Commission had been urged
by the President, by consumer groups, by small businessmen, by many
prominent individuals and in the 1912 platforms of all three of the
political parties then existing, the creation of the Federal Trade Com-
mission in 1914 was not accomplished without great opposition in
Congress. Section 5 of the Act was the center of controversy.? The
basic argument used in opposition was that to confer a power of adju-
dication upon an administrative agency is improper.® The early de-
mise of the Commission on the basis of unconstitutionality was confi-
dently predicted on the floor of the Senate.

The proponents of the measure countered this violent opposition
by arguing that ordinary court procedures were almost totally inef-
fective to protect the public from unfair methods of competition,*

*AB.; LL.B; LL.M. Sometime Professor of Law; Former Chairman of
the Federal Trade Commission; Trustee of George Washington University;
Washington, D.C. lawyer.

138 Srat. 717 (1914), as amended, 15 U.S.C. §41 (1952).

2 This section as amended in 1938 provides, “Unfair methods of competition
in commerce, and unfair or deceptive acts or practices in commerce, are here-
by declared unlawful.”” The section provides also for complaints by the Com-
mission, for hearing, for the issuance of cease and desist orders and for court
review of such orders.

3 See remarks of Senators Sutherland and Brandegee, 51 Conc. REec. 12928,
13103 (1914). :

4 “Tt loses sight of the thoroughly established principle that the private right
of action in such cases is not based upon fraud or imposition upon the public,
but is maintained solely for the protection of the property rights of complain-
ant. . . . It is doubtless morally wrong and improper to impose upon the
public by the sale of spurious goods, but this does not give rise to a private
right of action unless the property rights of the plaintiff are thereby invaded.
There are many wrongs which can only be righted through public prosecu-
tion, and for which the legislature and not the courts, must provide a remedy.”
American Washboard Co. v. Saginaw Mfg. Co., 103 Fed. 281, 285 (6th Cir.
1900). See also India Rubber Glove Mfg. Co. v. Goodyear Rubber Co., 128
U.S. 598 (1888).
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that, in the words of President Wilson, something more than “the
menace of legal process” was necessary for the guidance of business-
men,® that an administrative agency, unlike a court, could terminate
unfair trade practices in their incipiency® and thus prevent injury to
the consuming and business public before a “cause of action” in the
traditional legal sense had matured, and that administrative treatment
of unfair practices would result in elimination of such practices in
considerably less time, and at considerably less expense than was in-
volved in court litigation. The broad legislative purpose is perhaps
best outlined in the Senate Report:

[T]he committee has aimed to provide a body which will have
sufficient power ancillary to the Department of Justice to aid
materially and practically in the enforcement of the Sherman
law and to aid the business public as well, and, incidentally, to
build up a comprehensive body of information for the use and
advantage of the Government and the business world. Its sub-
sequent recommendations to Congress will be fortified with
actual knowledge of practical conditions, both from the point
of view of business desirability and economic tendency, and will
furnish to Congress an analysis of conditions that will give other
and further legislation the certainty and security of foundation
commensurate with the vast interests of the public and of the
business world which are at stake.”

THE Work oF THE COMMISSION

Since 1914, the Federal Trade Commission has issued a total of
4,761 orders to cease and desist; since 1925, it has approved 8737
informal stipulations whereby parties believed by the Commission
to be engaged in unfair practices agreed formally to terminate such
practices; in countless thousands of other cases technical violations
of law and those lacking sufficient public interest to justify formal
handling have been voluntarily terminated with assurance to the
Commission that they would not be resumed. In addition, the inves-
tigatory processes of the Commission have served as a strong deter-
rent against unfair practices and have been a fruitful source of infor-

5 Message to Congress by Woodrow Wilson, January 21, 1914.

6 “A major purpose of that Act, as we have frequently said, was to enable
the Commission to restrain practices as ‘unfair’ which, although not yet
having grown into Sherman Act dimensions would, most likely do so if left
unrestrained.” FTC v. Cement Institute, 333 U.S. 683, 708 (1948).

7S. Rep. No. 597, 63d Cong., 2d Sess. 10 (1914). This statement of legisla-
tive purpose was reaffirmed by the Supreme Court in 1948: “But on the whole
the Act’s legislative history shows a strong congressional purpose not only to
continue enforcement of the Sherman Act by the Department of Justice and
the federal district courts but also to supplement that enforcement through the
administrative process of the new Trade Commission.” FTC v. Cement Insti-
tute, 333 U.S. 683, 692 (1948).
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mation for the Congress, the Attorney General, the courts, the Presi-
dent and the public.®

Industry-wide investigations by the Commission have provided the
basis for much remedial legislation; the Packers and Stockyards Act,
the Federal Power Act, the Natural Gas Act, the Public Utility Hold-
ing Company Act, and the Securities Act being numbered among the
legislative enactments which have followed investigations and reports
to Congress by the Federal Trade Commission.® In addition to the
important investigations which have focused the remedial light of
publicity upon industry-wide unfair trade practices, the Commission
has, in a long line of legal cases, developed consumef and business
protection against monopolistic and unfair trade practices, and its
efforts in this direction have had a beneficial effect upon every pocket-
book in the Nation.

In conducting this vast volume of work in the course of enforc-
ing the several laws entrusted to it, the Commission has, from time
to time, been subjected to criticism. In some instances, the criticisms
have been authored by parties who have been ordered to cease from
their unfair methods of competition or by their lawyers,'® and, as
such, have been no serious cause for concern, for a regulatory agency
firmly adhering to statutory functions manifestly cannot expect to find
universal favor with those regulated. Another frequently recurring
species of attack upon the Commission is that inspired by politics, and
criticism from this source, upon analysis, is usually found to be in
the nature of tongue-in-cheek political sniping, for the Commission
is by a statute a bipartisan group.!*

THE ProrosEpD ADMINISTRATIVE COURT

The very existence of the Federal Trade Commission is now threat-
ened. This attack bears scrutiny because it is apparently neither in-
spired by parties who have borne the brunt of adverse decisions by
the Commission nor the product of partisan politics. While the Com-
mission itself is not under attack it may perish in a general attack on
the administrative process of which it is a part.

838 Srar. 721, 722 (1914), as amended, 15 U.S.C. §§ 46, 47 (1952).

®42 Srar. 159 (1921), as amended, 7 U.S.C. § 181 (1952); 41 Star. 1063
(1920), as amended, 16 U.S.C. § 791 (1952) ; 52 Star. 821 (1938), as amended,
15 U.S.C. §717 (1952); 49 Srar. 803 (1935), 15 U.S.C. §79 (1952); 48
Srar. 74 (1933), as amended, 15 U.S.C. §77 (1952); 52 Srar. 446 (1938), 15
U.S.C. §13c (1952).

10 Wilson, We the Accused, Saturday Evening Post, Jan. 24, 1953, p. 20 and
Simon, The Case Against the FTC, 19 U. Cu1 L. Rev. 297 (1952).

11 See references in Kintner, The Revitalized Federal Trade Commission:
A Two-Year Euvaluation, 30 N.Y.UL. Rev. 1143, 1144 (1955). The FTC
Act provides in section 1: “Not more than three of the [five] commissioners
shall be members of the same political party.”
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The present attack emanates from two sources. The first is the
Commission on Organization of the Executive Branch of the Govern-
ment, more familiarly known as the Hoover Commission. In a Re-
port on Legal Services and Procedure the Hoover Commission rec-
ommended the establishment of an Administrative Court of the
United States, with a number of sections, including a “Trade Section
which should have the limited jurisdiction in the trade regulation
field now vested in the Federal Trade Commission, the Interstate
Commerce Commission, the Federal Communications Commission,
the Civil Aeronautics Board, the Federal Reserve Board, the United
States Tariff Commission, the Federal Power Commission, the De-
partment of the Interior, and the Department of Agriculture.” 1?

The Hoover Commission report was based almost entirely upon
a subsequently published report of its Task Force on Legal Services
and Procedure.??

The second source of the present movement is a group within the
organized bar. In a report of January 31, 1956, a Special Commit-
tee on Legal Services and Procedure of the American Bar Associa-
tion recommended that a specialized court be created with “limited
jurisdiction in the trade practice field with respect to certain powers
now vested in the Federal Trade Commission and in certain other
agencies.”” ** The recommendations of the Special Committee were
approved by the House of Delegates of the American Bar Association
at the mid-winter meeting held in February 1946.

Effect of the Recommendations

Insofar as impact upon the Federal Trade Commission is con-
cerned, there is no serious difference between the recommendations
of the full Hoover Commission and the recommendations of the
American Bar Association. Although the Hoover Commission and
the American Bar Association speak in terms of a “limited” ** trans-
fer of functions from the Federal Trade Commission, both would
remove from the Federal Trade Commission the authority under Sec-
tion 5 of its organic act to terminate unfair methods of competition.

12 CoMMIsSION ON ORGANIZATION oF THE EXEcUuTIVE BraNCH oOF THE Gov-
ERNMENT, RE®ORT ON LEGAL SERvICES AND PROCEDURE, Recommendation No.
51, 87-88 (1955), hereinafter referred to as CoMMIssIoN REPORT.

13 CoMMISSION ON ORGANIZATION OF THE EXECUTIVE BRANCH OF THE GOVERN-
MENT, Task Force REPORT oN LEcAL SErvICES AND PRrocEDURE (1955), here-
inafter referred to as Task Force ReporT. Although the Task Force Report
was prepared earlier, publication was, apparently for tactical reasons, delayed
until after publication of the Hoover Commission Report.

1¢ REPORT OF THE SPECIAL COMMIT™MEE ON LEGAL SERVICES AND PROCEDURE T0
THE 1956 MIpYEAR MEETING oF THE HoUSE oF DELEGATES 42 (1956), herein-
after referred to as ABA REPoORT.

15 ComMissioN Report 87; ABA Rerort 42.




TRADE REGULATION SECTION 641

The adoption of either proposal would virtually destroy the Federal
Trade Commission.

The Hoover Commission Task Force appears to have generated
the notion (adopted by the Hoover Commission and the American
Bar Association Special Committee) that the Commission’s basic
power under Section 5 to terminate unfair methods of competition
is incident to more important functions of the agency as basis for
a conclusion that: “The Federal Trade Commission and other depart-
ments and commissions charged with enforcement of the antitrust
laws can more expeditiously perform their basic responsibilities in
the area of trade regulation if relieved of the burden of deciding indi-
vidual formal cases.” Quite the contrary is true. If relieved of the
“burden” of declaring unfair methods of competition unlawful by
means of cease and desist orders, the continued existence of the
Federal Trade Commission would be in jeopardy.'®

The “limited jurisdiction in the trade regulation field now vested
in the Federal Trade Commission” which these groups propose to
transfer away from the Federal Trade Commission constitutes all
the jurisdiction of the Federal Trade Commission under Section 5 of
its organic act. The power to adjudicate under Section 5, to deter-
mine whether or not a method of competition is “unfair” or “decep-
tive” is the basic power from which all of the other actions of the
Federal Trade Commission draw their vitality. When such authority
is removed, the Commission is in effect dead.

What authority would remain with the Federal Trade Commission
under the Hoover Commission and American Bar Association recom-
mendations is not clear. However, under the Task Force recom-
mendations, the Commission would lose not only its adjudicative
authority but also, by reason of a smooth piece of verbal legerde-
main,'’ its authority to prosecute complaints. While, under Section

18 “The task force of the Commission on Organmization (at page 254) con-
cluded that creation of the Trade Section of the Administrative Court would
not impair the work of the Federal Trade Commission. There may be a germ
of truth in this statement, for it would not ‘impair’ our work, but would rather
‘destroy’ it. . . . The task force concluded, ‘The Federal Trade Commission
and other departments and commission charged with enforcement of the anti-
trust laws can more expeditiously perform their basic responsibilities in the
area of trade regulation if relieved of the burden of deciding individual formal
cases” Whether or not this may be true as to the other agencies, it is cer-
tainly not true with respect to the Federal Trade Commission. QOur authority
to declare unfair methods of competition unlawful by means of cease and desist
orders is our basic responsibility. Relieved of this ‘burden,’ there would be
little reason for our continued existence.” Comments of the Federal Trade
Commission regarding the recommendations contained in the Report on Legal
Services and Proccdure of the Commission on Organization of the Executive
Branch of the Government, June 23, 1955.

17 “In any proceeding before the Administrative Court, or any Section, divi-
sion, or. judge thereof, the United States shall be represented either by the
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4 of the amendments to the Judicial Code, the Commission would
have authority to file petitions in the Administrative Court, it is evi-
dent that under Section 412 of the “Legal Services Act,” Commission
cases before the Court would be presented and argued by the Attor-
ney General,'® for the appointment of the chief legal officer of the
Federal Trade Commission is not made “pursuant to specific statu-
tory authority” but rather under the general authority in section 2 of
the Federal Trade Commission Act “to employ and fix the compensa-
tion of such attorneys . . . as it may from time to time find neces-
sary for the proper performance of its duties, . . .”1®

The adoption of the proposal for a transfer away from the Federal
Trade Commission of its authority under Section 5 of the Federal
Trade Commission Act and Section 11 ot the Clayton Act would
relegate the Commission to the status of the “Bureau of Corporations”
which existed prior to 1914 and its predecessor, the “Industrial
Commission.” This backward step would be a serious blow to the
people of this country and particularly to small businessmen through-
out the land who have come to depend upon the Federal Trade Com-
mission for protection against monopolistic practices.

The worth of the Commission, as demonstrated in the past, and
its vast, untested potential for greater future service makes partic-
ularly alarming the fact that so many of the very fine people of un-
questioned integrity who served on the Hoover Commission and on
the Special Committee of the American Bar Association support the
proposed Trade Regulation Court. No less alarming is the possi-
bility that this undesirable change, which had its genesis in the legal
profession, may by default be conceded to have the undivided support
of the profession, for it appears that only one side of the picture has
thus far been presented.?®

The recommendation for the emasculation of the Federal Trade
Commission is based purely upon legal theory. It does violence to

chief legal officer of the agency which initiated the proceeding, if his appoint-
ment was made pursuant to specific statutory authority therefor, or by the
Attorney General.” Task Force REerorT 381.

18 This has escaped the notice of other commentators who have assumed that
the Federal Trade Commission and other regulatory commissions would become
prosecutors. Note the conclusion: “Thus, in effect, administrative agencies
would become essentially prosecuting authorities in their respective fields,
bringing actions before the appropriate sections of the administrative Court.”

Impact of Proposed Admimstrative Code, 23 ICC Prac. J. 23 (1955). See
also ABA Report 44: “. . . the administrative agency . . . can present all
relevant factors for consideration by the specialized court.”

1915 U.S.C. §42 (1952).

20 Voices advocating caution are, however, beginning to be heard. Fuchs,
The Hoover Commission and Task Force Reports on Legal Services and Pro-
cedure, 31 Inp. L.J. 1 (1955), and Nutting, The Admimstrative Court, Sym-
posium on Hoover Commission, 30 N.Y.U.L. Rev. 1384 (1955).
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practicality, and it does equal violence to the best interests of the
consuming and business public. I view broadly the public responsi-
bilities of the legal profession, and I fear that a segment of our pro-
fession, in espousing the recommendation for a Trade Regulation
Court, is paying more heed to unreasoning legal theory?*' than to
the needs of the American people.

The proposal for a Trade Regulation Court will not stand up
against careful scrutiny. Analysis of the arguments advanced quickly
reveals their illogic.

The recommendation to create an administrative court is by no
means a novel one. As one commentator recently put it, discussion
of this proposal requires a ‘“revisiting of old battle fields,” 2 for
the issue has been a subject of recurring consideration over a span
of several decades.

The Hoover Commission and its Task Force

This, the “second” * Hoover Commission, was organized in ac-
cordance with Public Law 108, approved July 10, 1953. The Com-
mission functioned by means of task forces appointed to study various
segments of the Executive Branch of the Government. A task force of
14 members was appointed to study legal services and procedures.?*
The basic working materials of the Task Force staff are referred to
as Part VI of the Task Force report? but were not published as part
of the report and are not generally available. These materials
show that the staff functioned, insofar as the regulatory agencies are
concerned, by means of two questionnaires addressed to such agen-
cies.?® The work was completed in ten months.?” That the approach
suffered by reason of lack of experience, lack of time and lack of
method is made evident by comparison with the procedure of the
Attorney General’s Committee on Administrative Procedure as de-
scribed in its 1941 report.®

21 “But it is doubtful wisdom to reform an institution which is not felt to
be unjust or inefficient simply because it does not conform with abstract prin-
ciples.” Jaffe, Basic Issues: An Analysis, 30 N.Y.U.L. Rev. 1273, 1288 (1955).

22 Nutting, op. cit. supra.

23 The 1950 Reorganization of the FTC resulted from the work of the first
Hoover Commission-—Reorganization Plan No. 8.

2¢ Task Forcg Reporr 1.

25 Task ForcE REPORT viii.

28 One limited to representation, the other a general procedural questionnaire.
In addition, with respect to the Department of Defense, this questionnaire pro-
cedure was augmented by a series of interviews and conferences. With respect
to the Federal Trade Commission, no hearings were held, there was no con-
sultation and there was no opportunity for the Commission or for other inter-
ested parties to present their views.

27 Task Force Reporr 3.

28 “[Tlhe Committee assigned to a staff of lawyer-investigators the task of
studying the procedure of these agencies. The staff interviewed agency offi-

2
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The methodology is even more suspect when the substance of the
recommendations is examined. The field to be covered was “legal
services and procedure.” The recommendation for vacating the pow-
ers of the Federal Trade Committee under Section 5 of its organic
act is decidedly substantive rather than adjective in nature.** More-
over, the Task Force, at least insofar as the Federal Trade Commis-
sion is concerned, may in another respect have been operating beyond
the authorization of statute, for the Hoover Commission was created
to study the “Executive Branch of the Government.”

The superficiality of the Task Force approach to the question of
the administrative court has been the subject of comment by impartial
students of administrative law who have reviewed its work. The need
for a more detached and pinpointed study has been noted.* One
writer has referred to the sketchy type of consideration given.’? An-
other remarks that the Task Force has spread itself too thin.** Nor
have the inconsistencies of the Reports escaped notice.®*

Without minimizing the importance of the members of various
commissions or consultants to commissions, when such commissions
consist of widely scattered individuals, however intelligent, it often

cials, attorneys who practice before these agencies, and members of the public
affected by them. Staff members attended proceedings, read the records of
cases, and examined administrative files to see how the proceedings are con-
ducted. Upon the completion of these studies, the staff prepared for the Com-
mittee a description of each agency’s procedures. As each study was made
available to the appropriate agency for its consideration, the full Committee met
for discussion of the study with agency officers. . . . On June 26, 27, and 28
and on July 10, 11, and 12, 1940, the Committee held public hearings to receive
opinions on administrative procedure and comment on the monographs.” FINAL
REPORT OF THE ATTORNEY GENERAL'S COMMITTEE ON ADMINISTRATIVE PROCE-
DURE IN GOVERNMENT AGENCIES, 77th Cong., 1st Sess. 4 (1941), hereinafter
referred to as A.G. REPORT.

29 “But on a great many matters it attempts to state general principles quite
divorced from a particular context of research, or experience, or of current
concern.” Jaffe, op. cit. supra, at 1275.

30 No less an authority than the Supreme Court has ruled that the Federal
Trade Commission is not part of the Executive Branch of the Government. In
Rathbun (Humphrey's Executor) v. United States, 295 U.S. 602, 630 (1935),
the Swpreme Court stated:

The power of removal here claimed for the President falls within this
principle, since its coercive influence threatens the independence of the
commission, which s not only wholly disconnected from the executive de-
partment, but which, as already {ully appears, was created by Congress as
a means of carrying into operation legislative and judicial powers, and as
an agency of the legislative and judicial departments. [Emphasis added.]
st“ . [A]t this point we would need, I think, a much more detached and
pinpointed study than we have here.” Jaffe, op. cit. supra, at 1287.

82 “There are problems aplenty in the antitrust field, including problems as to
the suitability of alternative enforcement tribunals; but perplexity as to the
best means of enforcement will scarely [sic] be resolved by the sketchy type
of consideration given by the Task Force to the choice of a tribunal.” Fuchs,
The Hoover Commission and Task Force Reports on Legal Services and Pro-
cedure, 31 Inp. L. J. 1, 21 (1955).

33 Jaffe, op. cit. supra, at 1275.

3¢ Nutting, id. at 1385.
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happens that the staff does the work, and staff findings, unless pat-
ently erroneous, are adopted by the group. While excellent in the
field of personnel and in the workings of the Department of Defense,
the Task Force staff demonstrated a lack of practical approach,
awareness and experience in administrative law. The resulting er-
rors were, I feel, unintentionally in many cases carried forward by the
Task Force and Hoover Commission.®*

THE ARGUMENTS FOR THE TrRANSFER OF F.T.C. FUNCTIONS TO AN
ADMINISTRATIVE COURT

For the reasons underlying the recommendation under considera-
tion we must generally look to the Task Force report since the report
of the Full Hoover Commission and the report of the American Bar
Association Special Committee contain only general conclusions with-
out supporting rationale.®®

Elimination of Confusion

The Task Force argues first that creation of a trade regulation court
with the authority of nine existing agencies to terminate unfair trade
practices will serve to remove confusion. There is a certain amount
of charm in this argument for the removal of confusion is always
earnestly to be desired. The Task Force argues also that “more uni-
form and effective enforcement” of the nine laws concerned would be
gained by withdrawing the powers of the individual agencies and
transferring such functions to a court. This argument also carries
with it a similar charm.

These arguments appear to be based on a very superficial examin-
ation of existing statutes. Having observed the word “unfair” in
five statutes, the Task Force apparently assumed that five agencies
were operating in a single field. This is inaccurate. What is unfair
in the motor carrier business may be completely unrelated to what is
unfair under the Packers and Stockyards Act or in the communica-
tions business. A determination as to what is unfair under any one
of the five statutes can be made only upon the basis of expert knowl-
edge in each field. There is no real overlap among the fields. The
statement that, “More uniform and effective enforcement” of the
laws would be gained by an administrative court is not documented.

38 “The Commission indeed was well aware that its Task Force had dealt
with much more than the Commission itself had the time or competence to
study or evaluate. Half of the commissioners do not accede to the recom-
mendations dealing with amendments to the APA . . . but feel that ‘in view of
the searching investigation and the eminence at the Bar of the members of the
task force . . . these [recommendations] should be furnished to the Congress
but without Commission action upon them.” Jaffe, op. cit. supra, at 1275.

38 See CoMMIsSION REPORT 86; ABA REPORT 44.
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Where is the present confusion? Not a single case of confusion or
overlap among the agencies is cited. This lack of documentation is
typical of the report.

Actually, an administrative court operating in all such fields would
overlap and conflict with the work of each of the agencies. Confusion
would be created rather than eliminated.’” This recommendation of
the Hoover Commission collides head-on with another recommenda-
tion which advocates that only a single agency should operate in each
field.® It would be impossible to determine whether the individual
agency or the administrative court had jurisdiction as to any specific
problem.

With respect to the Clayton Act, the Task Force takes great de-
light in pointing out that five independent regulatory agencies are
charged with the enforcement of this single statute, and this is de-
scribed as “diffused enforcement of the Clayton Act.” That in so
far as the Clayton Act is concerned the Administrative Court would
accomplish nothing but compound confusion is demonstrated by an
examination of actual practice under that act. Agencies other than
the Federal Trade Commission do not generally rely on the Clayton
Act but on more specific powers provided in their organic acts. Con-
sequently, the weight of this recommendation falls squarely upon the
Federal Trade Commission which is the one agency found by the
Task Force to have acquired ‘“‘special competence” in this field.*®
Adjectives such as “useless,” “productive of confusion,” “improper,”
and “‘illogical” have elsewhere been ascribed to this proposal.*

Instead of a competent agency satisfactorily enforcing this section,
the Hoover Commission recommendation would result in a diffusion
of that agency’s presently competent work into three unworkable and
inseperable parts. One part would find the facts, another part would
prosecute the case, and a third part would make the determination.
Thus, instead of remedying existing “diffusion” of responsibility, this
recommendation would increase it threefold.

Greater Economy and Efficiency

The other arguments of the Task Force relate to economy and effi-
ciency. With respect to the Federal Trade Commission, the Task
Force concluded that creation of a trade section in the Administra-

37 “Thus, any unfair method of competition or deceptive practice is, and
would continue to be, a subject of I.C.C. proceedings. Any attempt to transfer
jurisdiction over such practices to the Administrative Court, if construed to
apply to common carriers, would thus result in intolerable conflict of author-
ity.”  Impact of Proposed Administrative Code, 23 1CC Prac. J. 29 (Nov.,
1955 Sec. II).

38 CoMmMissioN REeporT, Recommendation No. 29, 48.

39 Task Force ReporT 252.

40 See 23 ICC Prac. J. 28 (1955).



TRADE REGULATION SECTION 647

tive Court will result in “‘a substantial reduction of personnel in the
Federal Trade Commission.” * The Task Force also concluded,
“The requirement of bringing formal cases to trial in an independent
tribunal should result in more frequent and effective utilization of in-
formal procedures by the regulatory commissions and departments
concerned. The over-all reduction of legal and other personnel should
lead to substantial savings.” *?

Experience in the field leads me to believe that exactly the oppo-
site would occur; that infinitely more formal complaint cases would
result #¢ and that the over-all expense of handling trade regulation
work would be at least doubled and possibly trebled. The basic
fallacy in the Task Force approach to this question arises from a
lack of comprehension as to what is involved in the informal settle-
ment of a case. The elementary reasoning was expressed by the At-
torney General’s Committee in 1941:

And, it should be noted, a separation of functions would serious-
ly militate against what this Committee has already noted as be-
mg, numerically and otherwise, the lifeblood of the administra-
tive process-negotiations and informal settlements. Clearly,
amicable disposition of cases is far less likely where negotiations
are with officials devoted solely to prosecution and where the
prosecuting officials cannot turn to the deciding branch to dis-
cover the law and the applicable policies.**

The same basic proposition was more recently expressed by Pro-
fessor Nutting.*®

Moreover, approval of a settlement of a case is no less adjudicative
than the function of issuing a cease and desist order. Before the
Commission can approve an informal stipulation wherein a party
agrees voluntarily to terminate a practice, the Commission must make
a determination that it has reason to believe that a violation of law
has occurred. If this were not true, an informal stipulation would
constitute a colossal injury to the party agreeing to terminate a prac-
tice.

41 Task Force Report 253-254.

12 Id. at 254.

43 “First, a body devoted solely to prosecuting often is intent upon ‘making
a record.” It has no responsibility for deciding and its express job is simply
to prosecute as often and successfully as possible.” A.G. Rerort 58.

44 A.G. ReporT 58-59.

45 “Adjudication may be so tied up with the whole regulatory process that
to separate it would jeopardize the effectiveness of administration. This is par-
ticularly true in instances where the possibility of an adjudicative proceeding
may produce a compromise or other adjustments satisfactory to the Govern-
ment and the parties. Such a possibility gives the administrative agencies a
means of carrying out its policies which would not be so clearly available if the
adjudicative function were vested in a separate body.” Nutting, op. cit. supra
note 20, at 1387.
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The number of stipulations is almost double the number of cease
and desist orders issued by the Commission. The power in the Com-
mission to approve a stipulation would not and could not exist with-
out the authority under Section 5 to determine whether or not a par-
ticular practice is unfair. If the basic power under Section 5 moves
to the courts, the Commission will not legitimately be able to approve
stipulations, for its power of determination will have vanished. The
alternatives will be: (1) there will be no termination of such unfair
practices as are normally terminated by stipulation, or, (2) the Com-
mission will be forced to summon those charged with such unfair
practices before the Administrative Court for formal action by that
body. It cannot be otherwise,

With respect to “substantial reduction in personnel” *¢ at the
Federal Trade Commission, we are not informed of the method.
Actually, the Federal Trade Commission is unique in government, for
it has in 1956 fewer employees than in 1918.4*

The Cement Institute Case

The discussion of “inefficiency of present methods” *® illustrates a
decided lack of feeling toward due process, for the Task Force in this
section of its report soundly chastises the Federal Trade Commis-
sion for granting due process in one of the most important cases ever
handled by the Commission.*® In the Cement Institute case, the Com-
mission granted a full and fair hearing and its decision was subse-
quently upheld by the Supreme Court of the United States. Had the
Commission denied due process, as appears to be urged by the Task
Force, I am certain that the exact opposite result, namely, a reversal
of the Commission, would have occurred.5®

48 Task Forck Reporr 253.

47 In 1918, F.T.C. had 689 employees; at present it has 620.

48 Task ForcE ReporT 252.

49 “In 1937 the Federal Trade Commission instituted a proceeding against the
Cement Institute to invalidate multiple basing-point pricing, see Federal Trade
Commission v. Cement Institute, et al., 333 U.S. 683 (1948). This proceeding
took 3 years to try before a hearing examiner. The evidence consisted of
about 49,000 pages of oral testimony and 50,000 pages of exhibits. The find-
ings and conclusions of the Commission took 176 pages to state. Yet, the Com-
mission had already indicated to Congress prior to the institution of the pro-
ceedings that in its view multiple basing-point pricing was unlawful. All this
tremendous effort and cost was thus principally for the purpose of providing
a record upon which a reviewing court could decide that question. It would
have been far less costly and more efficient if the legal question had been de-
?E;ied i;sghe first instance by a judge who had personally heard the evidence.”

. at .

50 In commenting on Marquette’s argument regarding bias, the Court stated:
“They produced evidence—volumes of it. They were free to point out to the
Commission by testimony, by cross-examination of witnesses, and by argu-
ments, conditions of the trade practices under attack which they .tlgo.vught kept
these practices within the range of legally permissible business activities.” FTC
v. Cement Institute, supra, at 701.
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It is true that the proceedings lasted three years, but it must be re-
membered that the case involved the entire cement industry of the
United States. Comparison of the Cement Institute case and its
statistics with a similar but more recently concluded conspiracy case
brought by the Department of Justice in a Federal court, the Invest-
ment Bankers case®® reflects very favorably upon the administrative
process. And, after all, the Commission decision was upheld in its
case.

The statement by the Task Force that, “All this tremendous effort
and cost was thus principally for the purpose of providing a record
upon which a reviewing court could decide that question,” is not cor-
rect. The purpose of the record was to grant to the respondents a
full and fair hearing upon the record as required by the law and by
fundamental justice.

The Task Force also states: “It would have been far less costly
and more efficient if the legal question had been decided in the first
instance by a judge who had personally heard the evidence.” How it
would have been less costly and more efficient is not described in the
report. The Cement Institute case and other involved conspiracy
cases like it are by far the most adaptable to the methods and the
procedures of the Federal Trade Commission. The writers of the
Task Force Report again demonstrate a lack of knowledge of what
actually happens. After the Commission has reached its decision and
the parties seek court review, the appeal goes to the court of appeals,
just as it would have gone had the case been originally heard and de-
cided by a district court.

The selection of the Cement Institute basing-point conspiracy case
by the Commission Task Force as the “piece de resistance” in its
argument against the FTC is doubly interesting, because this case is
a striking example of the important work of the Federal Trade Com-
mission. In 1937, when the Federal Trade Commission was investi-
gating the cement industry, the President of the United States di-
rected the Attorney General to investigate a similar problem in the
steel industry. The Attorney General after study of the problem re-
ported to the President as follows:

The administrative and quasi-judicial remedies in the hands
of the Federal Trade Commission may be,better adapted to the
control of the subject matter of this particular complaint than
action by the Department of Justicee The machinery of the
courts is not geared to the handling of the social and economic
factor necessarily involved; and many persons and communities
seriously affected cannot be parties to a court proceeding under

51 United States v. Morgan, 118 F. Supp. 621 (S.D.N.Y. 1953).
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the Antitrust Laws. It appears therefore that a problem is pre-
sented which can be more satisfactorily investigated and dealt
with through the more flexible remedies of the Federal Trade
Commission.*?

THE SEPARATION OF FUNCTIONS ARGUMENT

The basic argument for the removal from the Federal Trade Com-
mission of its authority to determine unfair means of competition
under Section 5 of the Task Force Report, the Hoover Commission
Report, and in the Report of the ABA Special Committee, is based
upon an alleged necessity for “separation of functions.” The Task
Force stated: “Where the process before the administrative agency
is strictly judicial in nature, and the remedy afforded by the agency
is one characteristically granted by courts, the effective protection of
private rights may call for a complete separation of the prosecuting
and the deciding functions at the trial level.” %2

The Hoover Committee put it thus: “In special areas of regulation,
executive, legislative and judicial powers have been combined in a
single instrumentality, but such a comingling of functions is justified
only where the Congress finds that it is necessary to the effective
performance of the regulatory responsibilities of the Federal Gov-
ernment.” %4

The Special Committee of the ABA considered an administrative
court necessary ‘‘to insure the tradition of independence in areas
presently subject to administrative action equivalent to judicial action
in courts of general jurisdiction.” **

The lack of documentation for the recommendation is striking.
Not a single example of lack of due process or prejudice by reason
of lack of separation of functions is set forth. Instead, reliance is
placed upon abstract theory and upon tradition. The Task Force
report was in the nature of a broadside attack upon administrative
law. The treatment by the Hoover Commission is more restrained,
there having been added many words indicating an intent to avoid
“harm to the regulatory process,” *¢ disclaimer of intent of “endanger-
ing the administrative processes” ® and the saving words “wherever
practicable.,” But even this report indicates that the present pro-
posal is merely an opening wedge in the destruction of administrative
law.%8

52 White House Press Release, April 27, 1937.

63 Task Force Report 239.

54 CoMMISSION REpPOrT 84.

55 ABA RgporT 42.

56 ComMISSiON Report 85.

57 Id. at 86.

58 “We believe, however, that once it is established the Administrative Court
will provide an instrumentality to which, from time to time in the future,
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The subject of separation of functions was among those most deeply
pondered by the Attorney General’s distinguished committee in its
two-year investigation of the administrative process. Its Final Re-
port recommended against separation.”” The Administrative Pro-
cedure Act which resulted from that Committee’s fine work provides
adequate safeguards for due process in administrative proceedings,®
and the Task Force itself concedes that the Federal Trade Commis-
sion has ‘““whole-heartedly conformed” its procedures to the purposes
of the Administrative Procedure Act ®* and the Hoover €Commission
similarly comments upon the Commission’s work.®?

This conclusion is no surprise to those who are experienced in
the work of the Federal Trade Commission. The functions of the
Commission are performed in accord not only with the letter but
also with the spirit of the Administrative Procedure Act.®® All
investigation is conducted by the Bureau of Investigation. Formal
complaints are prosecuted by the Bureau of Litigation. The cases
are initially heard by hearing examiners who are completely di-
vorced from management, save for administrative purposes. Final
decision is by the members of the Commission themselves sitting
en banc.

Although giving credit to the “special competence” °* of the Federal
Trade Commission, the Task Force was very critical of the Board of
Governors of the Federal Reserve System for its handling of the
Transamerica case under Section 7 of the Clayton Act, as amended.
The comment of the Federal Trade Commission on this question
speaks for itself: “We question the advisability of predicting the
removal of the Federal Trade Comtnission authority in a field where

additional adjudicatory functions in special areas might be transferred. Addi-
tional Sections of the Court could readily be established. The Administrative
Court thus would serve as an intermediate stage in the evolution of admlmstra-
tive adjudication and the transfer of judicial activities from the agencics to
courts of general jurisdiction.” ComMIssion Reporr 87.

59 A.G. ReporT 60.

60 Compare §5(c) of the Administrative Procedure Act of 1946, 5 U.S.C.
§ 1004 (c) (1952), with Rule XXV of the FTC Rules of Practice, 16 C.F.R.
§ 2.25(b) (Supp. 1955).

81 Task Force ReporT 140. Not all Commissions and agencies have so ade-
quately implemented their salutary provisions.

62 Commission Report, Separation of Functions.

63 That there has been no “railroading” of cases through the Commission may
easily be proved by reference to statistics available at the offices of the Com-
mission. As of June 30, 1952, 29,379 preliminary inquiries had becn instituted
by the Commission and of them more than 21,000 were dismissed after investi-
gation. Of 25,173 applications for complaint docketed as of May 21, 1954, a
total of more than 19,000 were dismissed or closed. As of March 1, 1956, of
6,520 formal complaints issued by the Commission, 1199 were dismissed and
did not result in the issuance of orders to cease and desist. _iny in Docket
6074, Florida Citrus Mutual, has the writer found reason to criticize procedure.

¢4 Task Force RePort 252
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it is found to have acquired ‘a special competence’ on an alleged
lack of competence in other agencies, which seldom or never act on
such problems.” ¢

The question arises as to whether a cease and desist order is a
strictly judicial act. The Commission has no power to inflict fines
or punishment. It is limited to declaring the act to be unfair, and
the Commission must depend on the courts for enforcement of its
order. The courts have considered the action of the Commission
in finding facts which it declares to be a specific offense is actually
a conversion of existing legislation from a static into dynamic form.*
If it may be assumed that these functions are indeed legislative, one
might wonder about the constitutionality of a transfer of them to a
judicial body.

However, the effect which the adoption of the recommendation
would have upon the future of trade regulations and upon the public
interest should be controlling.®”

The work of the Federal Trade Commission in the field of trade
regulation has been under scrutiny by many persons. Its specialized
competence has been recognized.®® In its recent report the Attorney
General’s Committee to Study the Antitrust Laws has recommended
the continuance of the dual approach to antitrust enforcement.®® This

85 Comments, Op. cit. supra note 16.

86 See Sears, Roebuck & Co. v. FTC, 258 Fed. 307, 311-12 (7th Cir. 1919).
The effect of the Commission’s order i1s “not to punish or to fasten liability
on respondents for past conduct but to ban specific practices for the future in
accordance with the general mandate of Congress.” FTC v. Cement Institute,
333 U.S. 683, 706 (1948).

67 “These are times in which government is distrusted as it has not been since
the boom period of the 1920’s. . . . It would be a dangerous fallacy for law-
yers to conclude, however, that the answers to all procedural problems reside
exclusively in their tradition, and that present and future governmental needs
can be met without allowing scope for the methods which administrative offi-
cials have found to be adapted to their functions. The more extreme recom-
mendations of the Task Force and, to a less degree, those transmitted by the
Commission seem chargeable with origination in just this fallacy.” Jaffe,
op. cit. supra note 21, at 1373-74.

68 “A purely adjudicative agency such as an administrative court, even though
its judges specialize in particular subjects, can gain experience only through
testimony and argument before it. There are strong grounds for concluding
that this is not enough. The impact of continuous grappling at first-hand with
the problems the legislature desires to have solved, and has conferred discretion-
ary authority as an aid in solving, is often necessary. Where this is true, the
transfer of adjudicatory functions to a court not subject to this impact would
sacrifice wita] public interests.” Fuchs, The Hoover Commission and the Task
Force Reports on Legal Services and Procedure, 31 Inp. L.J. 1, 20 (1955).

89 “ ‘Both the legislative history of the Trade Commission Act and its spe-
cific language indicate a Congressional purpose * * * to permit the simul-
taneous use of both types of proceedings. Toward this end, there was created
a ‘body specially competent * * * by reason of information, experience and
careful study of * * * business and economic conditions * * * to [treat] * * *
special questions concerning industry’ and ‘to exercise a special competence in
formulating remedies to deal with problems in general sphere of competitive
practices! This Committee endorses this goal of ‘efficient cooperation’ through
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thought has been consistently expressed by the Supreme Court.™

The Hoover Commission Task Force report reflects a basic as-
sumption that all unfair methods of competition are presently known
and catalogued. The irresponsibility of this assumption is disturbing.
This idea is completely at odds with the facts, It is probably a re-
flection on the highly ingenious and inventive mind of the American
business huckster. The Federal Trade Commission is confronted
daily with novel fact situations involving problems as to whether or
not certain acts and practices are unfair within the meaning of the
Federal Trade Commission Act, many of which are arising for the
first time. The fact that it was impossible to catalogue unfair trade
practices was recognized by Congress in 1914, That the opinion of
Congress has been correct is demonstrated by forty years of opera-
tions.

CONCLUSION

The “three stage” argument advanced by the Task Force, and
adopted by the Hoover Commission, smacks of a Hegelian approach
to the problem of government. First, there comes a violent change
with the adoption of administrative law ; there follows a second stage
of unpalatable but necessary suffering under the scourge until law
and order have developed; and, in the third stage, as one commen-
tator put it, “Discretion will yield its harvest of rules and regulations
and can then be put back in the box.” ™

It is not likely that the creation of a trade section of the Admin-
istrative Court would save money, for it would result in at least
double the number of cases. Rather than remove confusion, it would
result in “confusion worse confounded.” Rather than increased
efficiency, its result would be a destruction of that efficient handling
of trade cases which the Commission has developed down through
the years.

The argument made against the Commission forty-two years ago
has been given several interesting new twists. One of these is the se-
lection of the oldest and the best agencies with the “soundest methods
of administration” as the first candidates for judicialization.” It

dual enforcement.” REPORT or THE ATTORNEY GENERAL'S NaTIoNAL CoMMIT-
TEE TO STUDY THE ANTITRUST LAws 375 (1955).

70 “But on the whole the Act’s legislative history shows a strong congress-
ional purpose not only to continue enforcement of the Sherman Act by the De-
partment of Justice and the federal district courts but also to supplement that
enforcement through the administrative process of the new Trade Commission.”
FTC v. Cement Institute, 333 U.S. 683, 692 (1948).

71 Jaffe, op. cit. supra note 21, at 1285. “There i1s merit in this thesis inso-
far as it can be applied without sacrifice of the ends in view.” [Ibid.

72 “One of the difficulties in proposing judicialization of the administrative
process is that it is bound to affect primarily those agencies which have been
the longest established and have developed the soundest methods of administra-
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thus appears that the functions of the Federal Trade Commission are
to be removed not because it has handled them poorly but because
it has handled them well. This is a novel argument for “remedial”
legislation. The recommendation proposes to substitute for the suc-
cessful administrative process a judicial process which was found
wanting in the past.

Another new twist is that the legislative purposes have been ful-
filled and that the judicial power in the Commission is now ready
to be put back into the judicial “box.” "* But the Comission’s work
is far from completed. While the accomplishments of the Commission
are legion, it must be conceded that the Commission remains a long
distance away from the goals laid out by its creators. Its procedures
only recently have achieved the speed then contemplated.™* At times
the Commission has been unduly preoccupied with cases not of na-
tional concern or of wide public interest, but in recent years it has
been moving in the direction of developing coordinated programs of
concentrating upon hard-core cases and of utilizing a combination of
voluntary and compulsory procedures to effect simultaneous industry-
wide correction of unfair trade practices which would be impossible
under a trade regulation court.”™

To abolish the adjudicative work of the Federal Trade Commis-
sion would eliminate the whole concept of the administrative process
in the field of antitrust enforcement and the attendant function of
considering and weighing all relevant economic factors. It would
nullify the Commission’s expertness in dealing with deceptive prac-
tices. It would remove from the field of trade regulation a bipartisan
agency ‘‘charged with enforcement of no policy except the policy
of the law,” and would deprive the government of the ‘“cumulative
remedies” which are now provided “against activity detrimental to
competition.” It would largely sacrifice the body of law which the
Commission had developed over a period of some 40 years, and the
specialized knowledge of five commissioners aided by a staff of skilled
legal and economic experts. It would impose upon the courts a flood
of tedious, specialized and highly complex litigation, which they are
not geared to handle.

The very existence of administrative law does violence to the ideas
of many legal theorists who view administrative tribunals as para-

tion. . . . The divestment of judicial functions is thus not a criticism of the
agency, but an acknowledgment of its ability to handle the problems of adjudi-
cation within its jurisdiction.” TAsk Forcg REPorT 242.

73 See note 71 supro.

74 Kintner, The Revitalized Federal Trade Commission; A Two Year Eval-
uation, 30 N.Y.U.L. Rev. 1148-50 (1955).

75 ie. Trade Practice Rules and Complaints in the Cosmetic Industry and
the Insurance Industry Complaints and Trade Practice Rules.
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sitic appendages to the traditional court system. Such lawyers op-
posed the creation of administrative law in 1887 and in 1914;7
they sought its abolition in the 1930’s, in the 1940’s and are currently
engaged in the same pursuit. This appears to be the underlying
propositon upon which the two Reports are founded. This hardly
seems sufficient reason for destruction of the Federal Trade Com-
mission.

It is to be hoped that the legal profession shall not be so foothardy
as to perennially attempt to refight a lost cause on an old battlefield
in the hope that to do so may some day change the decision. Such
efforts are foredoomed to failure. The administrative process is
here to stay. While it may not always be consistent with the “dis-
tinguished minds of lawyers,” its response to the “need of the country
in order to give relief to its people” is unquestioned.” All of our
efforts should be concentrated in a united effort to improve the ad-
ministrative process rather than by recurring attacks to destroy its
long established and beneficial role of determining proper relation-
ship between the government and its citizens in the World’s greatest
political and economic democracy.

78 “We saw [The Supreme Court] pause and consider what the American peo-
ple needed rather than what the distinguished mmds of lawyers demanded. We
saw that court listen to the needs of the country in order to give relici to its
people, rather than that which merely prescribed distinctive lines of demarca-
tion in construction that would have given justification to refined distinctions.”
Senatlc:r Lewis, 51 Cone. Rec. 12925, 12926 (1914).

77 [bid.
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