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THE BASING POINT PRICTIIG SUSTEN

A little over a year ago I came to Denver and spoke to the Purchasing
Agents! Association of Denver on the subject "liarkets -- Managed or Free,"
In that talk 1 sought to explain some of the Coimissionts cases and decisions
involving so-called basing point pricing systems and other forms of price-
fixing by a gecographical formula,

Since that tiie a great deal of water has flowed over the dam, and
these activities of the Commicsion, which had very little public notice at
the time I spoke, have become the center of a veritable storm of controvers;
in the press and in business circles. I have re-read that 1947 Denver speech
in the light of all the unkind things which have been said about the Fedzral
Trade Cormission since then, and would not chanze a word of it now,

I will be a menber of the Federal Trade “ormission for just three more
days now, after wihich I will resume the private nractice of law, a decision
which was forced upon ne by some thirteen years of trying to live in Wash-
ington on a salary wihich was fixed at a not too munificent level back in
1614, Since tihils is iy swan song as a member of the Commission, I want to
speak as frankly and forthrightly on this question as I can, free from the
fear that anything I say will be thrown back at me either in a Congressional
nearing or in the brief of some party before the Commission in a later case,

There 1is a great and burning question which has been posed to the small
business man and tie general public in recent months and it is that sort of
a question which supolies its own answer, The entire business community ap-
pears to have beeir blanketed by questionnaires frou Congressional cormittees
and various trade organizations either stating or implying that the Supreme
Court and the TFecderai Trade Commission have now declared freight absorption
to be illegal and have required that every business man sell uniformly at
f.o.b, prices and refrain from competitively meeting lower prices in distant
areas, On the basis of this startling pronounccment business men are asked
what the effect of this decision will be upon thein; will competition be
stimulated or will business be affected adversely?

During all of the time that this uproar has been going on officials of
the Federal Trade Commission have been stating that the law does not require
uniform f,o,b, milli prices, that the law does not prevent the abscrption of
freight to meet competition, and that the recent decisions, apply only to
situations in which there is organized monopoly and conspiracy to suppress
and restrain competition,

I would like to tell you how this whole controversy started and explain
some of the factors which may be behind the attempts to confuse the business
community about the state of the law,

In 1937 the Federal Trade Cormmission, after several years of investiga=
tion and study, issued a complaint charging the entire Portland cement indus-—
try with havin~ engaged in a combination to fix prices and restrain competi-
tion, Public hearings were conducted for more than three years, the record
consisting of some 50,000 pages cf transcript of sworn testimony and about
an equal nurmber of pages of documentary evidence, The largect bulk of this
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record is that which was offered by the cement coipanies by way of defense

to the charge of price-fixing and discrimination, After an exhaustive study
of the record, the Commission made detailed findincs of fact, consisting of
nearly 200 printed nages, Tle various overt acts so found to have been done
by the industry clearly indicated that therc existed a combination to fix
prices, effectuated principally through cooperative employment of the basing
point system, Based upon these findines, the Comiission entered an order
requiring the industry to ceare doing certain thinzs pursu=nt to "any vplanned
corron cour-e of action, undsrstanding, agreement, corbination or SomRpivacy, "

This case was litigated fully before the Corriission, the Circuit Court
of Appeals and finzally before the Supreme Court of the United States.

In the Spring of 1042 the Supreme Court handed down 5 decision affirm-
ing the Commissiont!s crder in the Cement case, thie opinin agrecsing whole-
heartedly with the Comriissiont!s conclusion that the barcing point method had
been employed in the industry nursuant to a combination and conspiracy and
for the purpose of fixdng prices., The same argu.ents were made to the
Suprene Court that are now being made to the Capchart Cormittee -- that the
Cormissiont's oxder had the effect of preventing any freight absorption in
individual situations and would require uniform f,o.,b, nill selling, The
opinion of the Supreme Court specifically rointed out that this was not the
case and that the Cormission's order only forbade acts dore pursuant to the
conspiracy md comnination.

Shortly after the Supreme Court decision, the Corrission was sustained
in a case against the producers of rizid. steel ccnduit on review in the
Circuit Court of Apneals, 1In this case it had entered an order against a
well=defined consnirac:- and cormbination to fix prices through the basing
point system, and the Cormission!s order forbade the future use of that
basing point sistem by each of the companies for the purpose of matching
delivered prices znd suE;;EH51ng corpetition,

There is now perding before the Comnission a sinmilar proceeding involving
‘ne entire iron and steel industry on charges of a combination and conspiracy
to fix and maintein prices through a basing point systen and other practices,
“nd testimony therein still remains tc be taken bcfore a trial exanminer,

Frankly, it was no surprise to me that the Cormission's success in the
Cement case in the Supreme Court generated so much heat in the business com=
runity. I was certain that success in this case viould result in organized
pressure on the public and on Congress for an amendrient to the anti-trust
laws which would pérmit the practices .of the ceient industry. After the

. Cement decision Ir, Irving S, 0lds, the Chairman of the Board of U, S. Steel
Corporation, was quoted in the New York #Journal of Cormmerce" as announcing
a drive for legislation to legalize basging point methods of pricing, and
Mr, Benjamin Fairless, the President of U, 3. Steel, amnounced on the sane

)duy not only that the stsel company was absndoning the basing point system

but also that one of the ¢onsiderations motivating the abandonment was the
plan to get iimediate Congressional action to legalize basing points,

The type of Jressure that was immediately applied is typified by a
letter which v, T, T. “'eir, Chairman of the Board of National Steel Corpora=-
tion, dispatched to that company!s customers at a time when steel was in
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extrerely short suoply and customers were fighting for favors, Mr., Weir!s
letter contrined the following descrirtion of the busing point system:

"The basing point system permitted the buyer to secure required
raterials from any steel=-producing plant at delivered prices competitive
with the prices of the steel producer closest to the buyer!s plant, This
was possible, of course, beccuse distant steel producers absorbed the
excess in the cost of freight from their plants to the buyer'!s plant
over the cost of freight from the plant of the closest steel producer,

"The Court decided that this eould no Jonger be done, Instead,
one f,o0,b, price must now be estzblishcd Jor ezch product at each point
of production which each and every buyer muct pay, The actual cost to
the buyer, therefore, must be this price plus freight from the point of
production to the buyer'!s plant, becausc, under the decision, there can
be no crotematic freight absorpticn on tue part of the steel producer,!

Cf the Supreme Courtts decision in the Ceient case, Mr, Weir stated:

"ow, viith one stroke, the Supreme Cowurt has wiped out these systens
at the behest of bureaucrats and on 2 basis of theory which has ncver
been proved by practical experience anywhere cr at eny time, In doing
this, the Shpreie Court has usurped legislative functions to establish
a rule which Congress, the proper agency, exnlicitly refused to enact
time and again, although strongly urged tc do so by the burenucrats of
the Federal Trade Cormicsion,n

Mr, “eir then proceeded to give his solution for the problen in the
following languages

"Congressren, thercfore, should be cuntacted promptly, All trade
associations should be uroused to the scriousness of this situation and
the ncecessity for constructive action, The vublic should be shown that
this is not a nere legal ection with linited effect ¢f a technical nature,
but z matter of vitel importance to everyone,

"Your nelp is not only importont; it is ecsential, You can com-
municate with your Congressmen and Senstors to give them specific in-
formation rezarding the effect of this Suprermce Court decision on your
business and, therefore, on y-ur employees ard corrmunity, You can keep
in centinuous toueh with them at each step as this matter progresses
to final legiclative action., You can commmnicate with your trade as-
sociations to urge that they mzke legislotive contact and public informa-
tirn on this subject a first order of business, You can talk with the
editors cf your cormmunity newspapers and rive them information which will
be the basis {.r cditorials and articles which will educate the public
25 to the vital immortance of this situation ond the nececsity for its
correction,™

The above instances, multiplied many times, heve led me to the conclusion
that 2 great deal of the so-called confusion about the statc of the law has
been deliberately created by parties who have been using the besing point
system as a price-fixzing device, in the hope that scme amendment can be
written into the law which will legalize the basing point systen,
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The industries from which the initial clamour has come are those which
do not want competition and whese leaders have in the past expressed their
idea that price corpetition is 2 ruinous process which must be systematic-1ly
restreined ond vrevented, This type of thinkinz is completely foreign to the
fundamental policy of the law of the land, and it is not at all surprising
to sece these persons in the freont ranks of those whe cry that the law is con-
fuscd,

As on exarple of the confusicn that exists on this subject, I have here
the frent vaze of the lew Tork Journnal <f Commerce for Decerber 8, 1948, Side
b side on that front pare there are twe stories, One of them has 2 headline
"FTC Chief Confusing Issue, Buciness Says in Denand For Clearer Pricing Rules,!
Tnis story refers to a speech which I made in ITewr York the dasy before ~nd
contains the follwring statenent:

"Business nen said in reply that they are no . “ryia, te 2btain
legalization ~f the basing print system, as charged by v, Treer,n

Exactly one-holf inch aw~v, in the next colwmn, is the fcllowing state~
nent:

"Tyio railroad manngement officizls 2nd one liber leader urged the
Senate Inter:state Cormerce subcormittee investigating Federal Trade
Commiscion nricing policies to preserve the use cf free pricing systems -
in determining the cost of consumer gosds by legalizing specifically
the basing point method in the coming session,n

The rezl question in this controversy is n~t whether uniforn f,0.b,
mill selling is dceirable == it is not whether freizht equalizaticn sheuld
be permitted -- i* is not whether cne particular ores has been benefitted
by the bssing Doint system or vhether ~ncther has been hurt by it, The renl
question is whether the TFederal Trade Commission and the courts are to re-
r.ein free to exanine the facts in each individuzl case and, on the basis of
a public record of cvidence taken ~nd censidercd eoccording to law, ascertain
whether particular »Hricing s:stems have been used as corperative price-fixing
devices or whether disceriminatory prices under the Clayton Act have had the
effect of injurin; or suprressing compstition, Thus, while Senator Capehart
and Mr, Sincn, the Gener:l Crunsel »f his Cormittece, have repeatedly stated
thet they are ugainst consviracy to restrain trode omd that they have no
sympathy for the cteel ond cement industries and the basing psint practices
that have been ermloyed by them, the fact remains that this whole controversy
has been generated by the large prcducers in the steel and the cement indus-
tries for the openly annouwnced purpore of persuading Congress tc legalize
their basing point practices,

The Advisory Council of the Capehart Committee numbers arong its nerbers
of ficials of nisrly a dezen large corporations which are or have becn party
to price-fixing coses invelving geographic price-fixinec systems befcre the
Cormission, and the Gencr=ol Counsel cof the Commilttee wos, until the time of

his employment by the Committec, representing clients in price~fixing coses
before the Cormission,

Ian giving wvou these facts, not tc indicate any lack of good faith on
the part of the Members of the Copehart Cermittee or of its Staff or the
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witnesses who have appeared before it, but only to show that in some quarters
at least there is nore than meets the eye in the present cry of ccnfusion,

As I nentioned, the question of whether the basing point system penalizes
or benefits ~ny particular section of the country is rezlly not a part of the
controversy, but since sc many statements have been made to the effect that
elimination of the basing point system would penclize the inter-mountzin ter-
ritory, I wish to point out some of the means by which, in my opinion, the
btasing point system has held back the industrial development of the West,

The best illustration can be fcund in the basing point system of the
iron and steel industry, At Pueblo the Colorado Tuel and Ircn Corporstiwn
maintains a plant with a present ingot caopacity of more than 1,2C0,000 t.ns,
During the late thirties, a study was made by the Temporary Naticnal ZEcononic
Cormittee of the cperations of this company in reclation to the industry, and
the figures I chall cite are those to be found in its proceedings, The
Temporary National Teonomic Committee, I might eiplain, was a non-partisan
agency consisting of reoresentatives of the United States Senate and House
of Representatives, ard of various Government departments which studicd the
whole quection of pricing practices as tihey rclate tc our economic systen
just prior to the war, Among the committeet!s nombers whom I might mention
were such leading '‘esterners as Senator Joseph ¢, (!Mahoney of Wyoming and
such conservative lenublicans as Representative Carroll Reéce of Tennessee,
subsequently Chairman of the Republican National Corzzittee, This Naticnal
Economic Committec recormended unanimously that the basing point system be
made illegal, per se, Such a low would g» far beyond anything the Federal

Trade Commission s ever required by any decision or order,

In 1938, the Cclorado Fuel and Iren Corpcration, which had been through
the "wringer" just a few years before, had an inrot capacity of 388,000 tons
and was operating ot only 33 percent of this capacity., Its prices in the
Western States were calculated on the base prices of the Eastern prcducers
at such points as Chicago, Pittsburgh, Buffalo, and Cleveland, with the
addition of full rail freight ts destination, The effect of this situation
was that, althnuzh Colorade Fuel and Iron Corporation was operating at only
3¢ percent of capacity, nearly half the steel sold in Coloradc in 1938
criginated with Tastern producers who could reazlize fully as much feor steel
sold in Colorado as for stecl sold in the Ezstern »roducing centers, ‘hile
it was required to share the Coloradc and inter—iountein market with Zastern
producers, Csloradc *uel ond Iron Corpecration found itself shut off from
Eastern markets since delivered prices went dovm sharply, with freight rates
from Pittsburzh or Chicago, amd in ~rder to d- buciness to the Enst, the
company was reguired to quote n lower delivered price, and, on top of that,
to further reduce its mill realization by the full amount of East-bound
freight,

The net effect was tc build a one-way !lest~b.und conveyor belt rermitting
Eastern mills to penetrcte freely and to share nrofitebly the inter-mountain
territory market, while nreventing Western producers from seeking business
to the East without cacrifice of profit, Not the least of the effects was
to require every Colorad. cunsumer of steel to pay n large amount of sc-called
"phentom freight," .r freight charges included in the price over ard above
the actual freight charges involved in shipment,
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As an illustrotion of how this system worked on consumers and its ‘
deadening effect upon the development of Western industries consuminz steel,
I would like toc cite to you the recent testimony before the Capehart Cor-
mittee of !iiss Ann Slson, Secretary-Treasurer of ''ire Specialties and lManu-
facturing Corporation oI Denver; producers of wire coat hangers, 1idss Olson
traveled 211 the viay from Denver to Washington to tell the Capehart Cormittce
of the effect of this so-c2lled "phentom freicht! on her dompany!s c-mpetition
with Tastemn cenpetitors, She presented figures t- show that her raw raterial
and transportation cost in Denver, although using steel originating in Pueblo,
was nore than 25 erccent ~reater than that of her Chicago competitors, whilo
at the sane time these Chicag: competitcrs couwld lay dewn their finished
products in Denver at raw material and transportation costs only one percent
greater than hers, <Che stated:

"Denver cannot even ship tc nearby teovms in Colorade and be com=
petitive with Chicago, even thouzh the raw mater:sls and finished prod-
ucts were shipned some 2,000 rmiles less distance. -

She =2lsc stated thaot:

"If the old besing puint system with its ighost! freight is rein-
stated, we agjain will b2 hondicepped or viz will be forced to move into
the large industrizl centers where we carn buy our raw prcducts, now
prcduced in T-lorads, at the same prices our competiteors pay.t

Yet in the foce of such tes tlmcny, it is proposed right here in Denver
to supocrt the drive four restorztion of the basiny point pricing system —-—
or its equivalecnt -- in industries where it has been ccndermed as a monop-
nlistic price~Zixing device,

Tc share in or dict-te the managerent pclicies of industry is n-t the
functicn of the rfedercl Trede Coumission, nor that -f any cther Government
agency, under our present systen of free competitive enterprise, Whatever
I might think person:ily of the wisdum of any ‘"esbern stocl company "going
along" with the sricing methods of its Eastern brethren, the law requires
only that its nethods of pricing shsll not be the product ¢f c-nspiracy
with cther producers and, ?urtherm\rb, that the company shell not raite un-—
Justificd discrinlnatlons in price which have the effect of suppressing com-
petition in any linc of corrmerce, In cther words, the law sets dowm certain
brsic standards of Jair pley, And subjcect only to these bnsic standzrds, it
is entirely up to the steel producers, or the cerent prcducers, or any other
producers, to determine how they sh-ll make their orices -nd conduct their
business,
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‘ The Capeh.rt inguiry aorears to hive stiorted off on the premise that
the Cormmscior's orier in the Cerent case would revolutionize Amerizan in-
dustry, an? rensoning from there, along the line talen bv sore steel and
cerment producers, it would seem that its conclusion would be thzt it would
wreck our economy. A8 more and more details cof the nature of the price~
fixing conspiracies viiich the Cormissicn found to exist in the “Zement 1nd
Figid Steel Conduit cases hive come to be understeod, hovever, this premise
| 1orzely aorears Yo have been abandoned, 1nd now ne one seems to hive any-—
thing gcod to sar about the former practices in either the steel conduit or
cement industries. The vresent premise ippears te be that the law is so
confused th.at the 521l business men in other industries do not know whether,

or to whait extent, tlev cnn absorb freisnt or rect competition,

-

This question of confusion is nothing new. As early an 1912 there was
a great wave of protest from mony business men Jor amendrment of the Shera
Act to mike it certain just what a business ran could or could not de. The

plea for cort2inty hins been renewed pzriodicil:-,

In no brunch of Arerican law is there an ~bselutely certain, h:rd and
fast line that cn he Irwm which will inevitob y separate violation of the
1aw from full cornlizcnece with the law. In order to z2ccomplish zny such cere=
tainty, it would bs necessary to sit down ind draft ~ code of business law
consistinz of several volumes covering every situation or combination of cir-
cumstances wihich has been decided by the courts to be violative of the Federal
Trade Cormission, Clavton or Sherman Acts in the past fifty vears. In addi-
tion, it would be necessary toanticipate and s-ecifically prohibit future
practices use of which appeared likely to restrict and restrain competition
and tené to make our machine of free enterprise break dovm. And when we got
done, it still would not be simple. In fact, it would be, I fear, a great
deal more corplicated than the present situvation.

while I am in comrlete svmpathy with any honast effort to rake the law
clear and uierstandable to those who must be subject to it, we must recognize
that certainty in comrlex lezal matters is irpossible to attain.

r, Justice Douzlas of the Supreme Court recently made the following .,
statem:nt in a case wholly unrelated to this field:

m3e 3 % But there are few areas of the law in black and white. The gresys
are dominant and cven anon: them the shades are innunerable, For the
eternal problem of the law is ore of maldng accomodations between con-
flicting intercsts. This is why most lc:al probiasms end as guestions
of docree," (Fetin v. Esting decided June 7, 1948, 92 S, Ct. 1213, 1216)

In an article in "Fortune Magarine" for October, 1948, there is 2 state-
ment by Fowler Hamilton on this question of certaintwr:

"ruc, if he camot have frecdom; the businessman generally will
scttle for certainty, 3But the lawver must frequently frustrate even
this desire, The ifs and obuts of lezal opinion are inevitable results
of the lawyer's awarcnass of the wiwcertiinty of the law and of the even
greater uncertainty of the future facts and forces upon which the lesality
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of action may fimlly turn. !Mr. Justice 3Brandeis, during his days of
private rractice, said to clients who insistcd upon @n unqualificd
opinion as to the legality of a proposed business program: 'I can
tell sou whers the edge of the cliff is, but I cannot tell rou how
J b4 .

hard or in what direction the wind will bc blowing vihien you pass by

: S J P N
it_l"

This leads me to what I consider to be thé crux of this whole problem —-
the extent to which the Government should iaterfere with the rights of the
indsvidual enzaged in business. The Federal Trade Commicsion is not equipped
to run the czment industry or thc stesl conduit industiry -- for, for that
ratter, is any tight little group of men in or out of the Zovernment. The
tasic principle of our system is frecdom of enterprise, with the principal
regulatory ferces being those of the frec market and real competition, It
is "regulation" by ferces othvr thln those of competition in the frec market
which the Commission has proccedcd against in some of our bhasic industries.

Jt is not cnouch, then, for us te say '"kecp tiac Govermment out of busi-
ness." If we 2rc to be succassful in kecping the Government out of busirness,
we rust kecp business free from monopolistic controls imposed by business
mcn themsclves. lMonopolistic controls by private business have the surc and
nec:ssary effect of invitin~ Gevermment regulation of all phases of busincss
activity, If 2 little group of men is pormitted *o run the steel conduit
industry or the canent industry pursuant to understanding and agreement among
themselves anc without regard to the forces of frec competition in the market,
then inevitably Governrent must control the actions of the rmonopolists. When
that day comes, our system of free enterprise will nave disapnocarad and we
will have embarked upon the same coursc of puternalistic Government controls
thit nave marled such Statcs 25 Germany, Russia, Italy and Jzpon.

Tt is the orincinal characteristic of the a-erican system that 2 mon can
still open up 2 rctail store, 2 factory, or almost any other kind of business,
on his own responsibility and takc his chances in the market. It is obvious
That an integral part of this right is also the real risd of failure and banke—
ruptey through mismcnagem:nt, insufficient c“pital, or Zrr any one of 2 hundred
ﬂ*”Pﬁreru reasons, So that 1f we are to have the bencfite of competition, we

ust endore also its temporary disco-forts,

I feoel very strongly that this problen of pressrving our competitive sys—
cem is the foromest domestic problem today and that the public rmust scon de-
cide whether we honcstly intend to try to obey the rules of the econosmice road
w2z so far have travelled or whether we are willing to recognize that the
Alternative route is onc of 1ll-out Government rogul tion. Unfortunately,
there secms to be no riddle road in this situation., If we continue to give
1lip service to the competitive systen and vrovﬁde only token enforcorent
agencics under th: anti-trust laws; if we continue to cry against ronopolies
and at the sanz tiie refuse to prov1du the rears of curbing them, we will
continue to ccust down hill without conscious resolution into a valley Tron
vhich we must be towed because *lw apark of cormpetiiion neither exists nor
can be restored to its proper function in our cconemic motive power. When
that noint is reached we will have no choice but to acyuicsce in a systen
of permanent peacetire Govern~oent controls which will shift the responsi-
bility of management to the Goverrment.
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I an not concernad at all about the possibility of any such systen of
Jovornmont contrel resulting if it werc left as a natter of frec cheice to
tle Arcrican public todare. Yrrconecarn is that if there contirucs nuch
lon.er the present trand of ccncentrit on of pover in fewer and fower hands
1nd the present trend of sniping at the nnti-trust laws and sezking by
every mcans to avold corpetition, the gower of choice between all-out
government re-ulation and 2 free corpetitive system will have boan rereved.
Thus, we will have actnually made 1 choice of 2il-out Government contrel of
business throuzh our very lack of approciation of the problern and our consc=
suent failure to do anyrthing 2bout it,

Frescrvation of the comretitive sistom is the basic philosophy which
has moved the Federal Trade Co.rission. The Co roission is not an agency
which is scckine power or control over industirial doeision and discretion.
It has been rotivated by the principle that the coring of the Ay of
Tovernrcnt rogulntion can be postponod or -0?“5*11 lcd by prevention of
those vractices which operate to destroy the corpetitive system by deprive

ing the individual businoss man of his freadon,

In conclusion, let mce wpross ry opinion thiat the price of econonice
freedor, 1like that of politicnl libertyy is ctcocrnal vizilance




