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STATEMENT OF ROBERT E., I'RETR
Mr, Chairman and Iicrbers of the Committec:

It is difficult to comment on Senate Resolution 241 for a number of
reasons, No onc can cuarrel with the languagc of the resolution authoriz-
ing an inquiry by thc Commnittee intc business practices and the impact upon
ccnsurers and business men of the decision of the Suprene Court in the
Cencnt case and of other recent cdecisicns of a similar nature, As a matter
cf fact, the Cormission welcomes an opportunity to report to Congress on
this subject, Scction 6 of the Federal Trade Comrission Act directs the
Commission to make investigations into businescs practices for the Congress
and to report recomendations for legislation on similar matters. I do
have scme hesitation about the provisicns of Scction 2 of the resolution
because it suggests the necd of legislation to legalize practices which
were found to be illegal by the Commission and the Courts in thesc cases,

The Cormissi n has made numerous investigations cf basing point amd
similar practices over a period cf years, and I have with me copies of sev-
cral reports to the Congress and to the President, showing the cxtent of the
studies which were madce and cunclusions which were reached, Thesc reports
involve not only basing point practices in the Cement industry but in other
industries as well, I would also direct your attemtion to the procecedings
of thé Temporary National Eccnomic Committee wihich rcquired several years of
time and the expunditurs of several millions of dollars, A great dcal of
attention was directed to the basing point problem in its various aspects
by the Temporary ational Economic Ceormittee which had ameng its members
representatives not only of the departments and agencies concerned with in-
dustrial problems but alse democrats and republicans from the House and
Senatc, You may recall that the Temporary National Economic Committee rcc-
ommended legislation to Congress which would declore the basing point systcm
to be unlawful regardless of whether it was suzported by combination and
conspiracy,

Thc suggestion inhcrent in the resolution that legislation may be needcd
to legelize what was condcmned by the Commission in the Cement case is a
seriocus one and 1t goces to the very roots of the anti-trust laws, I think
it should be madc plain from the outset that legislation which would approve
any practice prohibited by the Commissionts order in the Cement case would
be legislation to permit combination and conspiracy to fix and maintain
prices or systematic price discrimination practiced for the purpese or with
the effect of eliminating competition, The Cormittee should not apprecach
this problem with any idea that the practices prchibited in the Cement order
can be made lawful without nullifying the Sherman .ct and the anti-monopnly
provisions of the Federal Trade Cermission and Clayton icts, Thus, the
fundamental issue prescnted by the resolution is not whether legislation
should be considcred to protect any particular business group, but whether
the anti-trust laws should be retained as a basic principle of our legal and
economic structure, I venture to suggest that no inquiry can be made by this
Comrittec or by any other agency of the government into every phase of anti-
trust law enforcement and the social and economic valuc of ouch laws, with
$15,000 or by larch 15, 1949,
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The Commission is entirely willing to cooperate with this Committee in
examining the theories involved in the Cement case or the applicability of
such theories to any cther industry, but it should be made plain at the out—
set that the Cement casc does not have the radical and revolutionary effect
that has been attributed to it in certain quarters, The decision of the
Comnission was to the cffect that the Cement industry had been engaged in a
combination and conspiracy tc fix and maintain prices and that systematic
use of the basing point method of pricing in that industry had the effect
of eliminating compctition, This decision was affirmed by the Supreme Court
of the United States and I do not feel it appropriate at this point to scek
to justify or defend it, I do cormend to your carcful scrutiny, however,
the very detailed findings of fact by the Commission showing the methods by
which the basing point system of uniform delivered prices in that industry
was maintained, Certainly, it is unwarrantcd to assume that the effect of
this decision is to outlaw all delivered prices or to require only f.o.b.
mill prices, The Ccment case is simply a rcaffimation of a principle which
is' a fundamental onc¢ in the law and economics of thids country that collusion
and combination and conspiracy to fix and maintain prices is contrary tc the
American system of frec entirprise, The Federal Trade Commission has always
stood for prescrvation of the competitive system and has been directed by
Congress to precvent unfair practices which intcrferc with the competitive
system. The fundanental approach in the anti-trust acts generally, and in
the Federal Tradc Cormiccion ict particularly, is that competition is not
only the 1lifc of thc trade but also the primary force which will insure
equal oppertunit:r of business enterprise and thce natural regulation of prices
in the arena of thc¢ frece markct, The Commission nas no desirce to suggest
how prices should be quoted in any industry or to advise or participate in
any decisions of business management,

The difficulty with suggesting an amendment to the existing law which
would permit practiccs prohibited by the Commission's order in the Cement
case is that any such legislation would necessarily be a direct contradic-
tion of the fundamental principles of the anti-trust laws, I say. this be-
cause there is nothing in the Commissient's ordecr in the Cement casc which
prohibits conduct on the part of any seller of cement which is not a part of
a corbination or undcrstanding to climinate competition, or which is nct
practiced systcnatically by the industry fer the purposc or with the effect
of ¢liminoting compctition in price between sellers, The Commission does
nct wish to be in a positicn of defending its decision in the Cement case
but it certainly is interested in advising Congress of its pesition that the
anti~trust laws, ineffective as they may be, are good insurance against dis-
appearance of our systan of free enterprise,

I an sympatictic with complaints from individual industries and in-
dividual industrialists that competition often is a ruincus process, that
often it is harsh and brutal, and that at times it results in inequities,
lo.one can deny that this is so, Members of the Committece have no doubt re—
ceived communications from individual business nen indicating that immediate
ruin faces them as a result of the Cement decision, Such arguments were
made to the Supreme Court and similar fears have becn expresscd to the Com—
rission, It is our view that some of these fcars are the result cf misap-
prehension of the decision, some of them may forecast temporary dislocations
due to shortages or to local inequities that may exdist for a time following
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use of competitive priccs on cement, and some of them may be attempts delib-
erately to rmisreprescnt the situation, Really honcst competition in any in-
dustry which has been subject to monopoly control over any extended pcriod
of time may actually forcc some producers out of business by removing thec
umbrella of mohopoly control from the heads of high-cost, obsolete, or badly
located plants, There is no guestion but that comretition has this effect,

If you gentlemen arc percuaded by evidence of some of the realities of
competition that it is undesirable, and that business should be permitted
systematically to restrain competition, to keep in operation badly located
or inefficient producers, then you must face the issue squarcly amd provide
at the same time some means of protecting the public from sclfish exccsses
that must necessarily attend the right of any group of business men to con-
trol an industry and to meet torcther and act for their personal and private
benefit, FEven the most ardent foes of competition as a regulatory force
admit that if it is systematically restrained and climinatcd there must bec
some responsibility to the public which can only be borne by the government,

If we arc to lcgalize corbinations in restraint of trade or systematic
pricc discriminations for the purpcse of eliminating competition, the govern-—
ment must be accorded a voice in the regulation of such combinations and
¢ollusive arrangements to protect the public intcrest, Frankly, my thirty
years of expericnce in legal matters invelving the government and busincss,
which included rcpresentation of railroads, cxpress companies amd other
corporations as well as more thon twenty years in the Interstate Commerce
Commission and thc Federal Trade Commission, convinces me that it is un-
desirable to substitute for our present antimonopoly laws, under which
gnvernment's duty is only to kecp competition frcc and fair, a system of
rcgulation of busincss under which it becomes the govermment'!s duty to sce
that industrizl priccs and practices are kept "rcasonablc®" in the public
interest,

There is nothing in our history of public utility regulation, either
by Statc or Fedceral government, which would lead me to suppose that any
such recgulation wiould be advisable in such industries as steel, cemcnt, and
the like, Somc of you gentlemen on the Com.ittee have been in business, '
You have engaged directly in the struggle to manufacture and sell a product,
I feel sure that your cxperience in business has been such that you recognize
the dangers which would flow from permitting traode groups to get tegether
tc fix prices and marketing practices, There is zlways in any industry
th¢ marginal fringe oi high~cost producers, This nay be due to bad manage-
rent, obsoleve plant ecquipment, bad location to raw materials, or bad
location to the market, The temptation in any of the formula pricing sys-
tems or pricc fixdng combinations is to hold an unbrella over the marginal
producer and to fi: prices at a level which will be high enough to enzble
the marginal high-cost preducer to opcrate at a profit., If Congress so re=
laxes the anti-trust laws as to permit such conduct, it cannot long cscape
the esteblishment of some agency to pass upon such situations., This has be=
come nccessary in those fields of commerce which have been removed in part
from the anti-trust lews -~- railroads, utilities, and the like, The process
of determining what is a fzair rate for a utility or a feair value on the
property cf a railroad or a power company for rate-making purposcs has been
known to requirc from five to ten years of litigation before administrative
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agencies and courts up to and including the Supremc Court of the United
States, so that when a final decisicn is reached it has only historical
significance and is wholly inapplicable to contemporary conditions, One
classic c¢xample of this situation is an ordcr of the I1linois Commerce Com-—
‘mission made on fugust 16, 1923, setting rates to be charged by the Illinois
Bell Telephone Company in the city of Chicago, The matter was in the Su-
praxc Court of the United States at least threc times, and a final decision
was reached in 1934 when the Supreme Court after 11 years finally rejected
the Tclephone Company!s contentions that the rates established by the Com-
mission were confiscatory (ILindheimer v, Illinois Bell Telephone Company,
(1934) 292 U,S, 151; 54 S. Ct, 658)., This casc, like sc many others involv-
ing the question of whethcr the prices or ratcs fixed by a regulated roncp=-
oly are fair or rcascnable, required the most meticulous, voluminous, and
protracted court examination of the properties, practices, accounting fac-
tors, and prospects of the company so that in the last analysis the regu-
latery powcrs of the public utility commission were practically ineffective,

You arc all familiar with the length of time which it took to reach a
finol decision in the Cement case, invilving as it did several scores of
producers and practiccs engaged in over a period of years, 1 venture to say
that if the Commission had been rcquired to examine the books of accounts of
the indusiry to determine whether the prices chargzed for cement in any one
period was 'rcacgonablc,!" the case would have drazged on beyond the normal
life expectancy of the youngest of the eminent counsel who participated in
its trial.

I have a further reason for a dislike of nodification of the anti-trust
laws which would requirc regulation ty the governmant, We are all of us
human beings and subject to the fallibilities of the species, including the
likelihend of mistaken judgment, This applics cqually to business men who
would seck to regulate their affzirs by agrecment end understanding and to
govermment officisls who would supcrvise such zorceements, If a monopolist
makcs a mistake in business judgment or if a regulatory agency having con=
trol of an industry makes such a mistake, the conscquences might be disastrous
to the nation as a vhole, On the other hand, a mistake in judgment on the
part of a wholcsacle grocer, a stecl fabricator, a paint manufacturcr, or any
other individual concern in a multiple unit industry under free competition,
1111 usually rcesult only in the failure of the onc making the mistake,

Furthermore, vizorous pricc competition plays a part in cur economy
which could not be playcd by any crganized group in business or by any
government agency, If any federal commission werc to find unreasonable a
price for ccment, for instance, which had been fixc? by the industry on the
basis of a profit on the marginzl preducers' cost of doing business and to
order that pricc recducecd to a level which reflected the low-cost producer!?s
cost of doing business plus a rcascnable profit, with the necessary effect
of driving out of business &ll the high-cost operators, I have no doubt that
such an order would bc'declared by the courts to be confiscatory and, there~
fore, unconstitutional,

I am sure that this Committee would not wish to see any government
agency erpowered directly to order a man out of a particular business be-
cause of his inefficicncy or bad location, Free conpetition may do this,
but I, for cne, viould not wish to have the responsibility cither of saying
that a price was reasonable which kcpt the high-cost ccment producers in
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business and pcnalized the public by depriving them of the benefits of lower
nrices which could profitably be charged by low-cost produccrs; or of saying
to the high-cost producers "You must go out »f the ccment tusiness."

At the present time the Federal Trade Commission has 562 employecs.
Mcssengers, clerks, stenographers and administrative cmployees engaped in
keeping records and cother thousckceping® activities constitute slightly more
than half of the total, This leaves somewherc in the neighbcrhood of 260
attormmeys, accountants, investigators, and other persons dealing directly
with business practices, including the five Commissioners, The Standard
Industrial Classification lManual, prepared by the Technical Cormittee on
Industrial (Clascgification of the Bureau of the Budget in 1941, lists 1530
different industries in the United States and contains 43 pages of fine print
listing manufactured products from "abacuses!" to '"zwicback (machine madc), "
The Sixth Edition of the Directory of Commodities and Services of the Office
of Price .administration (1945) lists 245 pages of commodities and services,

a tctal number of approstimately 10,000, If Congress should adcpt any meodifi-
cation of the anti-trust laws which requires a test of "reassnableness®" of
price fixing devices or discriminations in pricc which camct be justified

by cost diffcrcnces, it would no doubt cmpower somc agency cf the government
to inquirc into the "rcasonablceness® of such practices z2nd of the prices so
fixed, 1If Congress vierc to impose such a duty on the Cormission, for exam.lc,
there would be approximetcly 40 commedities and scrvices and 6 different in-
dustries for cvery onc of the prescnt Federal Tradé Commissicn staff not en-
gaged strictly in administrative and clerical wiork, Of ccurse, the Cormis~
sion has at the prescnt time only about 90 professional pecple engaged wholly
or substantially in anti~-monopoly natters, so that to divide up the respon-
gibility for industrics and commodities between these men would result in an
cven more ridiculous situaticn,

I do not thinx that the task of regulating the Mreascnableness" >f me-
nopelistic praciices and of curbing "unrcasonable" cxcesses through orders
to ccase and dusist or court action would be any less complicated task than
confrented the Oifice of Price administration during the war, and the Com-
mittee is awarc of the many thousands whe werce orpleyed on that work,

The neceesary implication of the resoluticn under consideration is
that the Cument decision and cther recent Court decisions uphclding anti-
monopoly orders of the Cormission require legislation teo medify the anti-
trust laws and interprct them, This can only mcan that the fundamental
crinciples of the anti=-trust laws are¢ being questioned since there is noth—
ing in the Cement decision nor in the other Supremc Court decisions, which
is not bascd squarely on the fundamental principlc of the law that price
fixing ccmbinations or discriminations which injurc competition are unlawful
and against thc »ublic interest, Congress cannot, in my opinion, frame any
legislation which would lezalize the practices prchibited in those cases
and at the samc time preserve the anti-trust laws as insurance of the con=
tinuance of our free cnterprise system,

It is intcresting to note that in all of the totalitarian governments
in modern history frcedom of econcmic enterprisc has been systematically
restrained and business has been run cither by a fow large agrregations of
private capital supported by the government or by the government itself,
In any case, frcedon of cntcrprise and the right of the individual to take
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his chance in competition and either to go broke or to run a corner shop
into a big business simply does not exist, TIngland is the only example T
can recall of a frce country which has permittecd wide latitude in industrial
combinations, many of them operating either under loose supervision of the
government or in cooperation with the government, I understand from press
reports that therc is now perding in Parliament a proposal to establish an
administrativc agency patterned after the Federal Trade Commission with
similar powers to prevent price fixing and other restraints of trade and
commerce, :

In conclusion, I would like to reiterate the position that the Commis-
sion does not oppose any inquiry into the operction of the anti~-trust laws
as manifested in the Cement decision or any of  the other recent actions of
the Commission or of the Department of Justice, but it must be recognized
from the start that in lcegalizing any of the practices found to be illegal
in those cases, thec mainsnring of the free compctitive system nust be im=
paired. I also vish to cxpress my firm conviction that legislation to re-
lax the anti-truct laws rust necessarily provider some substitubte check on
the part of the government to protect the public, and that such regulatory
check is likely to prove far mcre onerous than any localized discomforts
which may result from the judicially sanctioned breaking up of price fixing
combinations designed to protect incfficient or badly located producers from
the rigors of compctition,



