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Tt has been sugqested that your organization would be interested in a
diccussion of recent “ederal Trade Commisccion activities affecting prieing
methods, particularly as these zctivities might relate to the economy of the
inter-nountain territory,

it the outset it should be emphasized that the Federal Trade Commission
is not seeking to enforce arbitrary methods of pricing, and is suggesting no
formulae to replace any of the prieing practices, the legality of which has
been questioned, Thus statements that the Tommission seeks to enforce uni-
versal f,o.b. mill pricine or tc set up local monopolies are simply without
foundation,

The Commissicn has cuestioned the legality of a number of pricing sys-
tems in recent years ~- nct on znv new or strange legal theories, but because
either they were the result of a combinztion to fix =nd mzintain prices or
were discriminatory under the Zlayton Act, and its isobinson-Fatman amendments,

The law is well settled that any combination or conspiracy to fix or
maintain prices is illegal, This is no new or straunge theory, Under the
ancient common law free markets in which the buyers participated in the price-
making process were sct up and obstructions to freedom of the market were
prohibited, Whether physiczl or monopolistic ir nzture, such obstructions
were forbidden,

Thus it was a public offense to forestall the market by purchasing com-
modities before they reached the market in order to resell them at higher
prices in the free, oven and lepitimate market,

Tt may interest vou to know that, reflecting this traditional view,
public markets at which nrocduce is sold by farmers directly to consumers,
frequently tear signs prohlbltlng mprice-fizine" and stating that violations
will be punished by fines as hizh as 25C,00, It was a public offense also
to engross, or in modern parlance, to "corner," a comrodity in the market
because this was rerarded as an attermpt to =nhance prices and as a denial
of equality between buvers ani sc¢llers, For similar reasons it was regarded
as a public offense for a middleman tc regrate or pyramid the cost between
producer and consumer, the modern countzrpart of which we have in our pres-
ent so-called "grey markets,

The rule was slso developed at ccmmon law that a seller who entered
businzss to serve the public penerally must serve all comers at a rcasonable
price and without discrimination., The Clayton Anti-cdiscrimination Act is a
Federal recognition and restoraticn of that ancient common law rule meodified
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csomewhat to meet modern conditions. Our other anti-trust statutes 1/ are
also designed to reach nractices which have been recognized for centuries
as ininical to the intesrity of a free competitive market,

I wish to point out to you some of the cases of interest which the Com-
mission has acted on in recent years, An order was entecred against a group
of manufacturers of crepe paper requiring them to cease and desist from o=
ploying by agreement a mcthod of pricing which involved dividing the coun’ry
into three large zones, within each of which customers of the same class
paid the sane delivered prices, irrespective of the differing freight costs
to customers. The Circuit Court of Appeals sustained the Commission's order,

saying:

wone glance at the three zone map for bulk crepe will show the
artificiality of the zonc structure and the intention to obviate any
natural advantage of location from price deterrinction,
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wWe think t-e artificiality and arbitrarincss of the zone structure
is so aoparent it can not withstand the inference of agreerment, The
Commission evidently could not believe that Wisconsin companies would
deprive themselves of the natural benefit of location in the midwest,
and proximity to the west, over eastern competitors, were 1t not agreed
that they would have equal chance for the eastern busincss, where rnest
of the crepe paper nanufacturers were located, "2/

Note particularly that the order of the Commission and the decision of '
the court were based squarcly upon zn agreerent to employ tne zone systen of
selling, and further thet the court was impressed by the regional discririna-
tion against the west inherent in the scheme,

In another recent case, the Commission entered an ormer requiring the
manufacturers of milk and ice cream cans to cease and desist from an agree-
ment to employ what has been characterized as a freight equalization systen
of pricing. By this mcthod, each producer guoted an f,o.b, price at his
factory and calculated delivered prices bv adding the rail freight to
destination, Where use of his own f,o,b, price, plus freight, amounted to
nore than the f.o,b, price of a competitor, plus freight to customer fron
the competitor's plant, the latter formula was used in quoting. In sustzin-
ing the Commission's order arainst collusive use of this practice, Judge
Major of the Seventh Circuit Court of Appeals said:

"It is argued, pcrhaps correctly, that such a freight system had
long been employ2d by industry so that members thercof might deliver
their product at the same price. ..,Such being the case, the fact
still remains that it was employed by petitioners for the purpose of
fixing the delivered price of their product and by such use price corr
petition was eliminated, or at any rate seriously impaired, On the
face of the situation, it taxes our credulity to believe, as argued,
that petitioners employed this system without any agreement or plan
ariong themselves."3/

1/cf, Scc. 4, F.T.C, Act, 52 Stat. 111, for definition of anti-trust acts,
Z/F§rt Voward Paper Co,, et al v, F,T.C., 156 Fed., (2d) 899.
3/t1Tk and lce Crear. Gon institute, €% al v, F, T, C., 152 Fed, (2d) 473,
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©ti1] another similar proceeding involved what is known as the single
bacing-pcint method of pricing, whereby everyone in the industry quoted a
price at a single point, and 2dded freight to the customer's location. The
“ormission entered an order requiring the producers of malt to cease and de=-
sist from continuing this method by agreement, and, with Judge Major agoin
writing the opinion, the Circuit Court sustained the Cormission's order,

savirur:

e are of the view that the Commission's findings that a price
fiving agreement existed must be accepted, Any other conclusion would
do viclence to cormon sense and the realitiecs of the situation, The
fuct that petitioncrs utilized a system which enabled them to deliver
ralt at every print of destination at exactly the same price is a2 per-
cuasive circurmstance in itsclf, vd/

411 of the ahove cases have been plain, old-fashioned price-fixing cases,
Tn another series of cascs, the Comission and th: courts have considered the
lcgality of the so-called single-basing peint system under the Clayton Act
and without reference to conspiracy or agreerent,

The producers ol corn syrup employed a method of pricing known as
"“hicago plus," whereby a producer in Kansas City, for instance, sold to
1is customers in Kansas Tity by adding to the prevailing Chicapc price the
ruil freight rate from Chicago to Ransas City, Thus all bulk corn syrup
was priced on the fiction that it was produced in and shipped from Chicago.
The Supreme Court of the United States upheld the Cormission's orders in
these cases, saying:

"In none of the markets in which respondents had a freight advan-
tage over their Chicago competitors did respondents reduce their prices
below those of their competitors. Instead thoey met and followed their
cormpetitors! prices by prices rendered artificially high, by the in-
clusion of unearned freight proportioned to the amount by which their
competitors! dzlivered costs exceeded their own,

"We cannot sav that a seller acts in good faith when it choosc
zdopt such a clearly discriminatory pricing system, at lecast where
has never attempted to sct up a non-discriminatory system, eiving
to purchasers who hav: the natural adv-ontage of proximity to its plant,
the price advantages which they are entitled to expect over purchasers
at a distance, "5/
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To the extent that these orders may result in the elimination of "phan-
tom freightt and reflection of territorial advantages to buy-rs located near
fncterics remote from the old Chicago base, important savings to large geo-
-raphical arcas may be expected,

It i's cormon knowledge that certain areas in the west and south have
suffered from discriminctions of the type I have mentioned, due to pricing
:f goods on the fiction that they have been produced and shipped from sone
-astern industrial center, It is not in my province to discuss the details

f such matters which.have not been investigatced and considcred by the
4/, £, Maltsters Ass'n,, et al v, F,T.C., 152 Fed, (2d) 161,
5/Corn Products _=finine Co,, ¢t alv, F,T.C., 324 U. S. 725,
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Commission, sc I cannot claborate on this situation as it may affect Denver
and the inter-mountain territory, But to illustrate the manner in which such
artificial and discriminstory pricing methods may adversely affect the in-
dustrial development of a cormunity, I would like to rocall a situation which
vas developed in our investigations in the corn cyrup industry, The largest
preducer in the industry had a plant at Chicago and another in Kansas City.
Pricce in Kansas City, <ven though they involved no actual freight charees,
were calculated con the Chicago price, plus freight to Kansas City, A number
of manufacturcrs of candy were located in and around XKansas City, and corn
syrup constituted one of their principal rew naterials, As far as price was
concerned it made no difference whether they purchased from the plant in
Kansae City, a plant in St, lTouls, a plant in Chicago or a plant in Iowa,

In any cass, the price was Chicago plus freight, As was stated by the
Suprere Court in affirming the Comrdssion's order, the "phantom freighte
difrcerential in favor of the Chicago candy manufacturers placed them in a
more favorable position, and several of the Xansas City nznufacturcrs noved
their factorizs to Chicago.

As a matter of intercst to you, it was found in thec corn product indus-
try that shipments from Xansas City to Denver or Salt lakce involved 10 cents
per hundred pounds o uncarned or "phantom freight,v this beine thc difference
by which the zctual shipping charge from dansas City was lower than the
freight rate from Chicagc used in computing the Denver price,

To recapituvlate: these proczedinss which have involved the legality of
methods of pricing have been squarcly based on price-fixing conspiracy or
upon price discriminations which injure cormpetition and which cannot be
Justified by legitinate differences in the cost of manufacturing, selling or
shipping, No new or strange theories of law or ccononics have detcermined
or affected these proceedings, The Cormission is not sesking te confine
industry to local territories or to prevent national distribution by any
concern which can achieve such distribution without eithor entering an agree-
rignt on prices with its competit.rs or reserting to unjustifiable discrimina-
tion,

On this subject, I have recently rcad several specches by a collcague
cf minz which constitute ringing defenses of what he calls Madministered
prices, " and in which he decrics procecdings of the Anti-Trust Division of
the. Departrment of Justice and the Commission as part of a game of "cops and
rcebers," He has oroposed as a substitute for present methods of enforce-
ment of the anti-trust laws new legislation which in cffect would grant
inmnity fren action under the anti-trust laws to industries which would
"get tegether and draw up a set of trade practice rulcs under the auspices

£ the Federal Trade Comissicn, Thore has been some favoreble corment in
the trade journals on this leczislative proposal,

I appreciatc that business men generally are the staunchest defendeors

of the system of freedom of economic enterprise under which this country has
recached its present high standards, Yet for some reascn they frequently

fall for a propesal to "manage" that systerm, or the part of it in which they
are most irmediately concerned, through group action, Thus a group of whole-
salers may become intenscly irritated by what they feel tc be the unfair
proctice on the part of manufacturers in selling dircet to certain retailers,
by-passine the whelesaler, The natural urge is to do sorcthing about 1it,
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The Corrission has had nurercus cases of this sort in the past, where such
groups have gotten together to pocl their strength to "do somcthing about
it" by way of orgonized pressure on manufacturers to cease selling direct to
retailers, I hove no doubt that the men involved in these matters have been
firm advocates of frece competiticn and that it would have been impossible
for nost of them tc have built up their businesses without resert to real
competition, They would be the first to resent any organized group which
tried tc enforce rules of conduct upen them, yet apparently feel no incon-
sistency in maintaining a "black-list" of manufacturers with whom they will
not deal as the result of sone real or fancied wrong,

The corpetition of the free market is in many respeccts a ruthless thing,
A man nay build a costly plant near his raw naterials but distant from his
merkets, Discovery of raw msterials ncarer the merket nzy ruin hin unless
the discoverer carn be persuaded te price his product so that his advantageous
locaticn is equalized, This same thing may occur where any of the cther
facters, including new machinery or processes, research, or just plain
Arerican ingenuity throw an industry out of balancc for a time, and give
sorme preducer advantazes not enjoyed by othcers, From the standpoint of the
business man, the easiest thing to do is reach som:z understanding whireby
the status cuo is preserved and the man with the advantage forbears from
translatine it into lowercd prices,

Y (T

The tempitation to soften the effects of competition is ever present in
business -~ it is perfectly understandable that a nan richt resort to agree-
ment with competitors to avoid failure, Pcrhaps you gentlemen are familiar
with individual instences ~f such coerced or desperation agreements which
ycu censider to be justified rnerally, ethically and lcgally., Hewever, can
you visualize the remarkable industrial growth of this country undcr ony
systun of private or governmental contr-ls which would have rermoved the harsh
realities of Iree and vigorous competition? Can you visualize the growth
and develnprient of our precent automobile industry if it had been orzanized
and run to keep in busin.ss the badly located, badly run or uncconoric pro-
ducers whose bones lie along the trail?

Yhat are the alternstives to free and fair competiticn? Only two pre-
sent themselves to my mind, One is a system of industrial centrels by busi-
ness itself, The other is a similar systom in which the responsibility is
sharcd both by businesg and the zovermment, Now, to be realistic for a
nement, do you gentlemen who are in industries in which for example, lumber,
brick, cement, stecl or cooper is a basic raw material really feel that you
cculd substitute the abeolute decision and judgment of a group of producers
cf such basic materisls for the forces ~f a free compotitive market? Do you
fecl, at hcart, that any zroup in such an industry is wise enough and un-
se€lfish enouzgh to run the industry in the public interest so that it could
be removed from the operaticns ol the anti-trust laws ~r cther control?
Withcut neaning to cast any reflection upon the ability or the integrity of
the basic material producers, I doubt seriously that you feel that they
could be entrusted with such a responsibility, and, probably, you believe
that in any case the end result of such assignment of responsibility rust
be to place s~ne scrt of check upon their actions, so that when their pri-
mary interest in the welfare of their steockhelders might conflict with the
larger public intercst, the public will not suffer. The only check which
can be used for this purpcse is the government itsclf, so that such a course

I
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rust lead to divided responsibility for monagement of industry between in-
dustry »nd the govermment, much as hos been developsd in the field of public
utiiity rcgulation,

Wnen I spcke of the two alternatives above T was referring to the shrrt
range prospects, It does not require any great streten of the imagination
t. foresece, in the ilong run, that canaged markets, either by business men
therselves or by business men under government csupervision, must lead ulti-
“tely o a disappearance of any lines of derarcation betwcen businces and
geverneient and the developrment of the super state which will tell us all the
whats, whens, whys and hows of cverything we do, It may scerm strange to you
that I shculd oppose a proposal which no doubt would convert the Corrission
frem an ageney with less than six hundred empleyees to cne of many thousands
of high-powered accruntants, eccnomists, lawyers, investigatcers, consultants
and Lerd only knows what else,

We had some experience with substitutisn for cormpetition of gevernment-
rerulated industry controls during the N, R, A, pericd.,  Entry intc certain
fields was restricted, as wore additicns to plant facilities, Production
¢ ntr-ols were formulated, Nearly every conceivable contrel to alleviate the
dicstress of competition was tinkered with in one or the other ~f the ecdes,
Pants pressers, filling station opcerators, and evon manufacturers who re-
fused to ennform to the rules laid down werc heuled before the courts, A
seller who deviat.d from the prices, terms or conditions of sale filed with
the code autheority in ordoer to secure z cheice piccc of business was a
nrchiscler," What had in other times been normal individual rights and
legitimate business practices suddenly becare 1llegal,

I refusc to belicve that Arerican business men want to return te such
a syster c¢f managenent and controls as a permanent, peace-time prepesition,
in spite of their grumbling ot the imperfoctions of the freg moarket in
rpcration,

The sponscre c¢f legislation to substitute a "rule of law" in industry,
and to supplont the present anti-trust policy by one of self~imposed rulces
of e nduct, duny that they propose a2 return to anything like the N. R, A,
codcs, They urge that tho proposals wculd not interfere with the Sherman
Act and the Federal Trade Cormission and Clayton Acts, and would instead
gerve 28 a cooperative mecans of cnforcing the law without the necessity of
prosecutions and orders to cease and desist, 1f tids is really true, why
then is it stated to be necessary to susvend the anti-trust lawes for those
industries which mect and formulate rules? Present procedures of the Federal
Trade Cormission cncouraze any industry group to cciwe in and draw a set of
trade practice rules to elirminate unfair or ceceptive practices which may
be present, and to promcte ethical and moral standards of conduct abcve and
beyond the minimum stendards nccessary to "gzet by," The Commissicn has
always avoided approvine any rule which would promote conduct in violation
cf the anti-trust 1l.ws, ond tho trade practice rules as now drawn do not give
anycnes immunity from the anti-trust laws, Zven the N, R, A. codes purported
to zive lip-service to thic Sherman Act and exempticons from its operations
were specific and narrow in scope under W, R, A,

T presume that under any such pregram as is propesed, trade practice
rules would be concerned with the intimate details of industry operation,
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Anything less weould defeat its own purpose, I question whether proponents

¢t such a plan havc thought the matter through to its lozical end product
which can only be complete and thcrough govermment regulation, I am a
government official and I would be the first onc to tell you that there is

nc sinele man or grecup of men in the government service, or likely to be

in the government service within the next several hundred years, sufficicntly
wise and dispassionzte to substitute his cor their judgment for the "naturalw
r-culrtisn of a free market,

furthernore, is it possiblec for us teo maintain political freedom of
action where our ecconomic affairs are managed inside or ocutside the govern-
ment?  In many countries in Wurove economic freedsm has been practically
«liminated, A man may not open a gr-cery stcre where he plcases, or cper-
ating a grocery stsre, may not sell what he pleases, A baker nust not make
and sell a cookie containing more than a fixed percentage of sugar -- a
regulition no decubt inspired by the trighteous® ire of crnfection:rs over
inrcads of bzkers into their fi<ld., A host of simil-ar “controls® could be
cited, I doubt that a people subject to such minute regulation of their
eccnerde 1ife can evir be s2id tc be politically free, Our success in
developing this nztion to its present pinnacle of living standards and per-
sonal a2nd intellectual freedom can be attributed te sur liberal capitalist
system ~nd to our insicstoence, through the courts and the forum of public
o~pinicn, upon the nrinciples of the free market and the right of every man,
subject to the basic rules of fair play, to risk his noncy or his time and
cffort in making a livine,

The sum of the efforts of 21l of us is the frce markct, and it can
never be controlled or managed successfully by any small group of men for
rere than an instant, Its rewards for success are nuniiicent and its penal-
ties for failure are harsh, but it is truly representative of 211 of us,

The retail druggist in Falamazoo, the wholesale grccer in Keokuk, the steel
frbriczt r in Toledc == all of them make up the market, and it is by th=
c~llcctive judgment and cxperience of all of them that business moves up and
down and ebbs and flows, Ten, a hundred, a thousand businessmen may be wrong
abrut a decision at any cne time, and many may fail as a result, but the
cwulstive effect on the market may be very slizht, On the cother hand, con-
sider the cffect of such an error by a government official or a group of
businessmen with the powcr of management of the market,

I wculd like to leave you with this onc thouzht in parting: When you
ar. urred to join in a moverent to repeal the anti-trust laws, to support
a prograr of self-rerulation for industry, or to foster managed markcets,
stop “nd ask yoursclf whether the irnediate advantzages urged upon you out-
weizh the prospective paternalism of a contr-lled economy wherein government
officials may have the resvonsibility for everw inportant cconomic decisicn,
Never forget thot the American cconcmic machine is the most unbelievably
comolicated organizaticn that the world hes ever seen —- that its continued
functioning depends upsn the automatically interrelated cperation of hundreds
~f thousands cf working p=rts, any of which can affcct its efficiency, Fven
the relatively simple propcsition of settinzg ceiling prices during the war-
time energency required an organization of th-usands upon thousands of crm-
ployecs which could function very imperfectly since every acticn in setting
2 price at one point nccessarily raised a host of cthur problems and com-
plicaticns at other roints, [uring the N, R, A, and during the war we had
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sorme experience with conperative controls of the markets, Ve alsc have been
ablc te chserve the results of such contr-ls in other countries, While some
reasures of c:ontrol are doubtlcss necessary in periods of emergency, there
is nothing in our expericnce with them which would make them attractive or
recorrend them to us as a steady diet,

The difficulty with countrols is that no one has yet devised a system
wroer -y the other fellow can be controllied to act cne hundred percent of the
ti¢ in our benefit and where we ourselves czan retain freedom of action,

Do net let the irritations, the discomforts, and the imperfecticns
wnich are so obvious in the free competitive entoerprise system blind you to
the fact that it is the foundation stone upon which is built our American
"way orf life,

Above and beyend passively resisting attempts to enlist him in movements
to vitiate the anti-trust lows, cvery citizen should work actively to pre-~
serve the American way of life and the frec competitive system upon which it
rests, You whe are engzazed directly and actively in business hove cven mere
of a dircct stake than that of your citizenship, sinee¢ the companies that
. you represent are the dircet bencficlaries of the frcedom of that system,
Nzithor the Federal Tradce Cormmission nor the Department of Justice would be
able to enferce the anti=trust laws against the active resistance of an un-
willing snd unsympathctic populzce, In the lust analysis, the cffectivencss
of the enforczment of the anti=-trust laws, or thzt of any other set of laws
in our denocracy, must depend upon ycur willingness tc accept them as guiding
principles in your dzily actions, and to give them your active suppert in
yeour da2ily business affairs,




