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T, Introduction

Consunmer acceptance of the weed we call tobacco shaped the course of
early Colonial irrmigration., This may account for the public's deep interest
in the tobacco manufacturing industry. Such interest is evidenced by the
glamor which consumers associate with some of the legendary personalities,
such as the wooden cigar store indian, and to mention another, that inglish
nobleman and court favorite with Queen FElizabeth I, tobacco's Iirst tycoon,
whom I won'%t identify further because long since his name has been aopropri-
ated for a pipe tobacco brand name, I have marked, too, the curiosity with
which the public views vour industry's institutions, present and past, the
tcbacco market and the 5 cent cigar, <o cite an example of each, As a busi-
ness barometer and as source of excise revenue, you have long been an en-—
grossing subject to students of economics, inside and outside of govermuent,
The impact of your commercial decisions on that important segment cf the
agricultural cormrunity whose only customer you are is tremendous, Lastly,
you are topics of prime interest to those who create advertising copy and
disseminate it and the pattern of your advertising during the last two
decades, in tne opinion of some observers, has been sociologically signifi-
cant,

Your industry returns this interest and is deeply preoccupied with ap~
praising the factors which influence thc trend of the world's economy. The
first topic to which T want to direct my remarks today under my topic "Fed-
eral Trade Commission Activities of Interest to the Tobacco Industry" con-
cerns the Commission's part in a financial reporting program,

7. Industrial Financial Reports

On October 31, 1947, the Federal Trade Commission and the Securities
and "xchange Cormission jointly released a report entitled "Quarterly Indus-
trial Financial Report Series for All United States IManufacturing Corpora=—
tions." This report covers the first quarter of 1947 and its nature is just
that implied by the title,

This program is a resumpticn by the Federal Trade Commission, through
its Bureau of Industrial ‘conomics, of its pre-war reporting function and
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The magazine Printcr's Ink, an avowed supporter of those prewar re-
ports, on ore occasion cormented as follows:

"For the marketing cxecutive, the infermztion contained in the P, T. C.
reports is hichily significant, Here for the first time is gathcred
information on the selling and advertising expconses in leading in-us-
trics and the relationship of these expenses to total sales,

In commenting upcn the proposed resumption of these reports, the Na-
ticnal Industrial Confercnce Beard made the following statemont:

"Wirtuzlly every sector of American business is vitally concerned over
the changes in the wage cost price structurc, particularly since the

end of the war, Your studies, when cemoleted, should make it possible
for pinerican business to resurvey its price and cost structure in the
light of essential facts which have not been available since this series
vias suspended, !

From such quartcrly and annual reperts, cnlightened detorminaticns can
be made as to the general financial situaticn, the trend of econcmic activity,
and the nature and scope of dericiencices inherent in the economic positicns
of various ranufacturing industrics, From these determinations in turn, it
is believed that the public, business and Govermment at any given tine can
chart the direction in which a dynamic U, S, IZconoiy is noving,

TTI. Guides to Advertisers

The Coranission's work in protecting the scrupulcus elements cof business
and the consuming public through the climinaticn of false and misleading ad-
virtising has an impact on and is an activity of intercst to your industry,
The lesd sentence of the lead articlu recently published in a lcading law
journal reads as follows:

"pdvertising ccpy generative of demand is a natural concomitant of the
distributive process in a competitive economy, and therein lies an in-
ducerent tec hyperbole that hcs had its effect on the life, health and

o

pocketbook of the credulous consunmer,

We see eye to eye on that and on the proposition, toc, that false advertise-
rents, that is, those ccntaining outright falsity as toc a material fact, arc
harmful both to consumers and to business.

hgreed as we arce on the intcllectual level of forthright condennation
of cutright falsity, differences of opinisn sometimes arise on the level cof
practical applicaticn to borderline situaticns., YWords and sentences liter-
ally true, may bec framcd in a confusing setting capable of, - if not artfully
designed to be, -~ mislsading, It is just cur hard luck -- the advertiscrs',
the Corrdscsion's and the ccurts' -- that no magic formula can resclve the
implications of such ambisuous advertising copy., I'> rulc of thumb can be
formulated as to whother calculated insertion »f a restrictive weasel werd
here and a contradicting or subtractive phrase there will prove sufficient
in a given case to remedy the deceptive ambiguity,

The Fedcral Trade Cormission Act broadly prohibits unfair methods of
competition and unfair and deceptive acts and practices in interstate com-
nerce and dirccts the Commission to prevent their use, Congress refrained
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continuance by the Securitics and Fxchange Commission of its current respon-
sibility for collection of financial information for corperations with secu-
ritics listed on a national stock exchange, The revorts are designed to
meet the general nsceds of Government and the public for current, reliable
finaneial data on a quarterly and annual basis as to the operations of our
manufacturing corvorations.

This program of joint postwar financial reports was developed after ex-
tensive work with the assistance of an interagency committee representing
nine Government agencies and functioning under the direction of the Division
of Statistical Standards of the Bureau of the Budget. This special committee
was formed in the¢ early part of 1946 for the purpose of dctermining the needs
of the Federal Government for financial statistics as well as the specific
needs of the two Commissions, This committee developed a comprehensive pro-
gram to provide the nceded information at minimum cost, and with the complete
elimination of any possibility of duplication, In the dcvelopment of the
program, advice and suggestions were obtained from advisory councils of in-
dustry and labor,

The kecy itoms of profit and loss and balance sheet will be shown by the
reports on a quarterly basis, with much greater detail of costs and expenscs
on an annual basis, The gquarterly reports will zive the information by five
size groups based on total asscts, and for 21 industry groups covering all
manufacturing op-rations. The annual reports will contain detailed orcduct
classification with extensive tabulation analysis,

Let us gee what the first quarterly report has to say abtout tobacco
manufzcturers,

Cn page 4 we sec that total assets of all tobacco menufacturers amounted
to $1,923.6 billions, Of this total amount, $1,564.4 billion is in the form
of inventories, As we all know, the large proportion of total asscts being
invegsted in inventory is neculiar to tobacco manufocturing because of the
aging and blending processes, These processes, therefore, normally result
in a slow turnover of inventory.

Now let us turn to poge & and look at the profit ratio, Here we find
that tobacco manufacturers realized next to the lowest industry gquartcrly
rate of return on the stockholders!' equity’ The average rate of tobacco
manufacturers' return after income taxes was 2,3 percent in the first quarter
of this year, 1 looked a little deeper into the ratios of profits and found
that the small manufacturcr realized a quarterly rate of return of about
three-fourths of onc pcreent less than the larger corporations., When we
come to the annual reports, we expect to give the ratios by size groups in
the various industry classifications, (That is, of course, dependent upon
favorable action by the Appropriations Comrittees of Congress, )

Reverting now to the recports covering the prewar years of 1639 and 1940,
which were issued by the Federal Trade Commissicn on an annual basis, they
cdemonstrated that there cxists a great demand for this information not only
from Government agencies, but also from private busincss concerns, including
advertisers as well as advertising agencies,



from atterpting to catalogue the practices it decmed unfair and deceptive,
fearing that precise definition might result in evasion, The failure to
enumerate and expressly define has been critized by some on the ground that
no guide is given to businessnen 2s to what conduct is rendered unlawful,
This much is conceded, the statutory test of unfairness is an elastic cne
under which it is the Ccommissicn's duty tc keep pace with new promotional
inventions.

Court Teclisicons and Cormission Opinions -- Necisions of the courts in
unfair competition cascs furnish some guidance as to distinguishing uniawful
and lawful advertising., Iany ol the Commission's decisions as printed in
some 39 velumes of Comnission Reports deal directly with the distinction,
The Corzidssion in recent years is giving greater attention to reasoned
opinions as a supplemnent to the general guidance afforded by its orders -
particularly orders of dismissal.

The Statutory languagc -- Despite the breadtn of language, it is argu-
able with at least cqual persuasiveness that section 5 of the Federal Trade
Cormissicn fct, as amcnded by the Wheeler-Lea Act, does furnish a concrete
guide in outlawing "unfair cr deceptive acts or practices," Furthernore,
secticn 15 provides concrete standards for the advertising of foods, drugs,
cosmctics and therapeutic devices, as follows:

N

"The term 'falce advertisenent' ucans an advertisement 3¢ ¢ 5t which is
risleading in 2 matcrial respect; and in deternining whether any adver-
tisement is misleading, there shall be tcken into account (ameng other
things) not only represcentations made or suggested by statenent, word,
design, device, sound, or any combination therecof, but also the <xtent
t~ which the advertiseicent fails to reveal facts material in the light
of such represcntations or material with respcct to consequences which
may result fron the use of the commodity to which the advertisement
relates under the conditions prescribed in said advertiscment, orounder
such conditions as arc cust-mary or usual,"

I cubmit that this linguage is both definite znd succincet and I feel the
Cormission's interpretation of it has been realistic,

As our highest court cxpressed it, the pubiic is entitled to get what
it chocses even thcugh such choice '"be dictatcd by capricc or by fashion or
perhaps by ignorance." Cf further rélevancy on the question of wheth.r the
statutory proscriptions arec obscure is the hard econoric truth that when a
seller publishes statemcnts respecting a productt!s composition, origin,
efficacy, principle of operation, method of manufacture or terms and condi-
tions of his offer, hc is deep in the realm of matcrial fact, The sanme
holds true when he makes statements of like tenor to agents in soliciting
their services or to retailirs in persuading them to put the product on
their shelves., Obviously, these claims pertain to motters peculiarly within
the scller's knowledge, The practicalities of the public interest require
that he whe purports to be informed respecting product efficacy and attri-
butes must answer for the veracity of the claims he has asserted,
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Mr. Justice F»olmis once wrote:

1Tt is not enough for the knight of romance that his lady is a very
nice girl, If you do nct admit that she is the bust that God ever
nzde, or will make, you rust fight,*

Unquestionably, therc is a legal privilege attaching under ordinary condi-
tions to use of honest expressions of opinion when so characterized wven
though ultimately they prove erroneous, Some call this puffing., Howcever,
if the circumstances are such that they may mislead consumers or unfairly
injure a competitor, they fail of Jjustification, Admittedly, the Commission
must give very careful study and close consideration tc ecach of the rela-
tively few cases falling in this rcalm when rendering decision,

As T view it, the mandatc of the statute as it applics to false adver-
tising is plain and direct, It lacks, of course, a blucprint showing how to
use deceptive, ambiguous cr mislceading statements withcut apprehdhsion that
such use may lcad to a requcest from the Cormission for their discontinuance
and the cxecution of an agreement to forego them in the future,

Trade Practice Conference Rulcs == Numerous uscful guldes to advertiscrs
are found in the trade practice rules promulgated under the Commission's
trade practice conference procedure. This procedure was adopted twenty
years age to enzble all members of an industry voluntarily to catalog and
abandon unfair trade practices simultanzously,

The conferencus have proved particularly useful in preventing unfair
representations by developing an understanding of the meaning of trade terms
and c¢f the circumstances under which a seller has a duty to avoid deception
by disclosing the facts concerning his product,

Rules were promulgatzsd for the wholesale tobacco trade in 1935 and
others are in effect for more than 150 industries, including amcng the more
recent, wood cased pencils, razor and razor blades, water heaters, hearing
aids, mucical instruments, houschold fabric dyes, masonry water-pro~fing,
vertical turbine pumps, watches, piston rings and dolls and stuffed t-ys.

In leaving the topic of guides to advertisers, T call attention tc the
further fact that trade practice conferences are becoming incrcasingly use-
ful instruments by which the public and businessmen may jointly rcach an
understanding as to the quantity and quality of useful information nceded in
the market place, And T digress briefly to touch upon the matter of gond
and bad tastc in adverticsing,



-b -

IV, Laclk of Good Taste lNot Good Business

The regulation of good taste in advertising is not a government func-
tion, yet lack of good teste is a criticism which has been leveled by con-
surers at some advertising copy, whose preoccupation with various body
functions, religious neliefs, loyalties or prejudices is bound to offend
a substantial part of the public, When utilizing radio, for instance, as
a rediun of dissenination, the advertiser may walk in the twilight zone of
gooa taste throush the program itself, even though the comrercials are cbove
reproach, o doubt advertisers themselves, with the elaborate aids now
available to test the reactions of the public to particular copy, will be
able to deteramine, largely, what copy transgresses on the side of bad taste
or indelicacy, There is general agreenent that every progran or viece of
copy which offends even a few people harms the whole category of products to
which the advertising relates,

’

V. Survey of /dvertisin-~

The Commission feels keenly its statutory responsibility to eliminate
false and decentive advertising, Not all of the questionable advertising
considered oy it comes to its attention through complaints registered by a
competitor or a dissatisfied consumer, The Cormmission's Division of Radio
and Periodiczl Advertising maintains a continuous survey of advertisements
appearing in nagazines, newspapers, radio broadcasts and mail order catalogs,
This results in eerlier investigation of advertiscments questionable on their
face, whether or not the commodity or claims had been previously the subject
of Commission action, as well as in answering the question whether advertis—
ers as to whose representations corrective action has been taken are living
up to Commission orders to cease and desist therefron or to their own volun-
tary stipulations or zgreements to discontinue or modify then,

During the fiscal year ended Junc 30, lzst, there were procured for
examinatien 1733 editions of representative newspapers of gener:l circula=
tion and 1309 editions of magazines and farn and trade journals, Included
in the last were 236 issucs of farm journals, 179 issues of trade and
specialty publications and 10 issues of domestic foreign-leonguagze publica—
tions, Eighteen thousand two hundred and fifty-six advertisements were
noted as containing representations that appeared to warrant inquiry as to
their factual basis, The catalogs or circulars of 102 nail order concerns
were examined and 238 advertisements marked for further consideratinn as
possibly misleading, Marked for further study were 9573 of the 641,402
radio broadcast continuities exanined,

VI. The Clayton Act

The Comnission is charged with administration of the Clayton ict as
anended in 1936 by the Robinson=Patman /nti=Discrimination act, I have
elected to make brief reference to this legislation in my remarks because
the question of its consistency and accord with the legislative principle
enunciated in the Sherman and the Federal Trade Commission Acts has been
challenged in sone quarters, The purpose of the Sherman ict is to proscribe
combinations to fix prices and otherwise unlawfully restrain competition,
The goal of section 2 of the Clayton Act as amended by the Robinson-Patman
Act 1s to elininate discriminations as to prices, allcwances and facilities
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which Congress belicved injurious to our economy, These are in the nature
nf and have been chaoracterized as excesses of coumpetition but arc resarded
essentially harnful to the competitive systen in the same nmanner as rc-
straints on freedon >f conpetition, since such proscribed discrininations
aid the large buyer to grow even larger as a result of his chezper purchases
beins translated into lower sales prices in competitive narkcts,

In the 19th century, it was apparent that the discriminations exzisting
in the field of transportation rates were adversely affecting Anerican
econony, In the century's 7th and 8th decades our rail network was exnand=
ing, traffic geographically belonging to one line :7as being sought by others,
often at rates so low as to be destructive, and there followed inevitable
retalistion, Of such struggles the key cities and important shippers took
full advantage, Even when the rivalry was less intense, open or secret re-=
bates or special facilities were exacted by large or exclusive shippers and
special arrangements extended from person to person, The need for secrecy
was enhanced and it has been saild that the memorandum book reposing in the
general arent's pocket sometimes was the only record of the road!s rates
made to its different shippers,

There was favoritism between persons, places and things plus an almost
universal acquiescence in the proposition that there must be a privileged
rate class, The roll call of discriminationt's methods and forms included
"commissions for securing traffic," "handling allowances," "false classifi=
cation of product," "rebates" znd "secrct rates," A whim here, a caprice
there and one tovm or business could boom; others wither,

In 1887 Congress enacted lcgislation designed to curb railroad rate dis=—
crimination; but despite the Interstate Commerce Act, discrimination continued
and was reported to have reached 2 new high during 1898, Additional legis—
lation and administrative action proved necessary to allcviate this evil in
the present century,

Lfter hearings and considerations of analyses of special discounts and
~llowances which were available, Congress arrived at thc conclusion that
certain patterns of discriminotion existing in business generally were con-—
ducive to economic concentration and monopoly, It cenacted the Clayton ict
of 1914 and in 1936 the Robinson=Patman Amendment thereto,

It is interesting to take a flashback on the tobacco industry of 1930,
Out of a total of 691 manufecturer-customer accounts carrying allowances in
that year, a total of 418 or just over 60 percent showed a rate of allowance
on sales of less than 5 percent, Slightly over 1/5 of the accounts shoved
rates ranging from 5 percent to 10 percent, and over 1/8 showed rates ranging
from 10 percent to 15 percent, Only 63 percent of the tot2l allowances were
in excess of 15 percent, The independent wholesalers exceeded the chains
in the rnumber and proportion of allcwances under 5 percent, while the cha ins
excceded the indevendent wholesalers in all of the other and higher rates of
allowance groups, NNo allowances of 20 percent or more were given to inde-
pendent wholesalers and only one allowance of 15 percent or more, Between
6 percent and 7 percent of the total chain allowances, on the other hand,
carried rates of 20 percent or more on sales, and over 11 percent showed
allowances of 15 percent or more,
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VII, The Commission Policies And Procedurcs

The Commission recently reexamined its own procedures and the methods
of handling its work, resulting in an expanded use of industry-wide investi-
rations coupled with increased emphasis upon correction by cooperative
procedures as well as in a revision of the rules of practice in formal cases,
(ne criticism of the traditional case-by-case procedure, viz,, investigo=
tion, complaint, hearing and order, was that competitors of the party so
nroceeded against were left free to follow the identical illegzl practice
until such time as the Commission issued orders to cease and desist against
cach separate offender in turn. Where appropriate, simultoneous uniform
corrective meacsures on an industry-vide basis are now proposed rather than
directing action solely acainst the concern to which the complaining finrcr
first pointed, I say wh:re appropriate, because, application of such simul-
taneous uniform corrective action must appear not only to be warranted in
the public interest, but also to be practicable of execution,

Not only is the Commission expanding its work in establishing trade
practice conference rules but also it is giving greater emphasis to the
elimination of false and misleading advertising and other unfair trade prac-—
tices through voluntary stipulations to cease and desist,

The time and money saved by use of the cooperative methods of handling
false advertising and other matters involving excesses of competition, will
be used to inplement a broader program of formal proceedings to prevent
restraints on competition itself and those tending to monopoly, I hope the
results will inspire further confidence on the part of the public in the
Commission's effectiveness in both fields,
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