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Complaint was filed with the Interstate Commerce
Commigsion by the Waste lMerchants Assoclation of New York
egainst the Director General of Railroads and 184 trans
portation companies, alleging that existing tariffs on paper
stock shipped in ocarload lots from New York Harbor imposed
upon earriers the duty of loeding cars, that carriers had
felled in that duty, and thet members of compleinent were
obliged to perform that service at their expense. Prayer
was for payment by way of reparation of asllowances for the
loading service under Sec. 15 of the sict, other dameges for
violation of the law, and thet carriers be required to
observe the law in the future, Hearings were had and the
Commission issued a report of its findings of fect end con-
clusions, and issued an order dismissing the compleint, 57
I.C.C. 686, on the ground that the retes were not unreason-
able, unjustly discriminetory, or unduly prejudiciel in
violetion of the Interstate Commerce or Federasl Control
Aots and there was no obligation on the part of csrriers
to make an sllowanece to complainent's members for the load-
ing service. lotion for rehearing based on elleged errors
in conclusions of law and faoct and newly discovered evidence
was denied by the Commission,

Petition for mendamus wes filed in the Supreme
Court of the District of Columbie by the Association and
a rule to show ceause issued, Jurisdiction of that Court
was questioned and the ocase was heard on petition, answer,
end demurrer to answer, Petition was dismissed on the
ground that relstors having perticipsted in and received
benefits from the alleged violationsa, could not be heerd
to complain. 50 ...L.R. 3.

Appeal was taken to the Court of ippeels of the
District of Columbla where the judgment was reversed end
csuse remanded with directions to issue the writ upon the
ground that the Commission's conclusion of law was contrery
to its findings of faot. 277 Fed. 538.

On writ of error to the Supreme Court of the
United States, Mr, Justice Brandeis, in 280 U.S., 32, seld
et p., 35:




&Eigz The Court of Appoals gruntod the writ.
was orror. Mand annot ,

’ ?54
ommissioner

Humboédt S, C, Cg., UsS. 474, and Loulsvy

ement Co. v, In or:tato Gomnorgo CommIasion, 16
U.s. 838, where the sslon wrongly held thet
it 414 not have Jurildiction to ad judicate the contro-

versy; nor is it like Kansas City Southern .« Co. V.
Interstate Commerce Co sslon, 252 U.S5, 178, where
e Commisslion wrongly refused to perform a gpecific

peremptory duty prescribed by Congress."

(Point 1.)



FOPTER

WILBUR v. UNITED STATSS OF AMERICA, EX REL
KADRIE, 74 L, ED, 433,

In this case a decision was rendered in 1919 by
the Secretary of Interior, upon advice by the Solieitor,
to the effect that certain Indians should be placed on
rolls and receive sums under am ict of Congress. Later,
in 1927, the succeeding Secretary of the Interior, upon
advice of a succeeding Solicitor, held that the Indisans
were not entitled to share in the funds and directed thet
no further payments be made to then,

Petition for mandemus wes filed in the Supreme
Court of the Distriet of Columbia to compel the Secretary
of the Interior to restore the names of the Indians on the
rolls and make payments to them when allotments were made
of the funds in the Treasury. The writ wes deniled,

/n eppeel was taken to the Court of Appeals of
the District of Columble where the judgment of the Supreme
Court of the District of Columbie was reversed and the
cause demanded for further proceedings not inconsistent
with the opinion 30 Fed., (2d) 989, where case was against
vest, then Secretary of Interior,

0n writ of certiorari tc the Supreme Court of
the United States, that Court, speaking through kr, Justice
Van Deventer, in 74 L. ed, 433, sald, et pnr., 430-440:

"Mandemus is employed to compel the
performence vhen refused, of a ministeriel duty,
this being its chief use. It elso is emploved
to ocompel action, when refused, in matters in-
volving judgment and disoretion, but not to
direot the exercise of Jjudgment or dlscretion
n & particular way nor to direct th
or reversal of action & taken in the exer-
olse of elther."”

(Point 2.)




UNITED STATES EX REL. KANSAS CITY SOUTHERN RY CO,,
BT AL v. INTERSTATE COMMERCE COMMISSION, 6 Fed.

Pursuant to the provisions of Section 19a of
the Interstate Commerce Act, the Interstate Commerce
Coomission undertook to investigete, ascertain and
report the value of the property owned and used by the
Kansas City Southern Railway Compeny and others ocompris-
ing the so-called Keansas City Southern System., The
Commission to that end i1ssued tentative valuations to
which proteasts were filed. Hearings were held and the
case was submitted on driefs end arguments and a report
eand order was filed by the Commission. 75 I.C.C. 223,
Thereafter carrier filed a motion for e rehearing. A
supplemsntal tentative valuation was issued by the
Commission and the carrier moved to amend the same,
Arguments were heerd upon the motions and evidence was
teken upon the protests filed to the supprlementel tenta-
tive valuation. The Commission issued & second report
and order in 84 I.C.C. 113,

Because they claimed that the $ommission had
falled in certain respeets to earry out the mandete of
the Valuation Act, the carriers preyed for a writ of
mandaxus in the Supreme Court of the District of Columbia
directing and requiring the Conmission (a) to investigate,
ascertain and report the true economjic value ?r the

roperty, (b) to state en analysis of the methods em-
§10y03 in arriving et a single sum value, (o) to ascertain
and report separately cther values and eslements of value
InherIng In sald properties, (d) to asceria!ﬁ and report
the original cost to date of each plece of property owned
or used by carriers as such, and (e) to aseertein and
Teport the original cocst to date, cost of reproduction
new, cost of reproduction less depreciation, and value

of carriers' rights in certailn tog!%ng; Eronortios, 2

gra elevator and eertaln other rallroeads. pon the
Commission's motion the petition was Adismissed. 53
W.L.R., 8536,

An appesl wes teken to the Court of Appeals
to the District of Columbia where that Court, speaking
through Chief Justice Martin, seld: (6 Ped. (24) 692,
694)

"The reports of the Commission are
Prought by reference into the record. They dis-
close that essh of thesse objestions, ineluding

the referenge to properties slleged to have been




tted, was presented to the Commission by the
eppellants, and was fully invutiguud. considered,

and passed upon by 1, ¥ * * 1t is irut
that the Ccmmissi ly assumed oxorc

he author rmm“nj_mm,.;--v ed upon
he Aet, and tha !mnm-
appellants 1 : ommission refused to
-me A qQuUes mmm gon-~

d A apon ¢ hep erroneously.

mmxmm ants, acoord-

ng {s that the valuation reported by the Commission
glde, end other valuations ordered. his

clear) y brings the case within the we established
rule thet the action of mandemus cannot be used as
a substitute for an appeal, nor es a writ of error.
The petition of the appellants in effeot calls for
sucsh & review of the proceedings of the Commission,
in violation of the rule just stated. It wes
rightly dismissed.”

An application for a writ of certioreri wss
denied by the Supreme Court of the United States in 69
U.s. 670,

(Point 2,)




UNITED STATES EX REL. KNICKERBUCKER INS. CC. OF
NEW Yonx)v. MELLON, 41 PFed. (24) 119 (59 App.
D.C. 328B).

An unincorporated assoeclation during the ‘iorld
War was formed to insure hulls and cargoes, 2nd peid cleims
covered by policies; assoocjetion lster became e stock in-
surance corporation which merged with the Knickerbocker
Ins. Co. of New York; the latter company presented cleim
to Mixed Claims Commillion on account of losses suffered
by the unincorporated association and award was made.

Certain members of the essociation existing prior
to ite incorporetion filed bill in ecuity in the Supreme
Court of the Distriet of Columbie ageinst the Secretaries
of State and Treesury, the Treasurer of the United States,
and the Insurance Company, preylng thet Secretary of State
be enjoined in certifying the award to the Secretery of
the Treasury and thet payment of award be enjoined; elso
that a receiver be eppointed and the fund distributed
acocording to the rights of the parties. Insurance Company
moved to quash on grounds it was a foreign cornorstion not
doing business in the Distrioct of Columbia, motion was
overruled and an answer filed.

Another motion to dismiss was overruled and the
cause referred to the Auditor to ascertain to whom funds
awarded should be pald. That cause is pending.

Petition for mandemus wes filed by the Insursnce
Company end plaintiffs in equity ceuse was not made psrties,
Answer recited thet the ecquity court had assumed Jjuris-
diction end that plaintiffs in that cause weres indlispena-
able, to which petitloner demurred; demurrer was overruled
and netition dismissed.

On appesal to the Court of Appeals of the I'istriet
of Columbie that Court, speeking through Mr., Justice ‘tobd,
in 41 Fed. (24) 119, et p. 120, said:

"The decision below was right. The
equity court had assumed jurisdiction, and
appellant's remedy, if any, is by way of appeal
from the decision of that Court. It is settled
law that mandamus will not serve the purpose of
en appeel or writ of error." (Citing ossces)

‘Po&nt 3 . )




DONNER STEEL CO., INC. v, INTERSTATE CCMMERCE
COMMISSION, 2885 Fed. 955 (52 Apn. D.C. 221).

Donner Steel Company filed complaint with the
Interstate Commerce Commission elleging violetions of
Sections 1, 2, and 3, of the Interstate Commerce ict to
its damage, the alleged damage srising from failure of
the carriers to spot cars for sppellents, which service
was rendered to others., The Commission held heerings
and issued a report and order denying reparation but
finding that Section 3 had been violated in that spotting
cars for others while refusing to spot them for comrlein-
ant was unduly prejudiciel to it, 57 I.C.C. 745,

Petition for mendemus or certioreri was friled
in the Supreme Court of the District of Columbia to re-
view the Commission's decision, but was dismissed, 51
"t‘.L.R. 70.

4n sppeal was taken to the Court of Appesls of
the District of Columbis, where, spesking through rr,
Justice Ven Orsdel, that Court said in 285 Fed. 955, at
pages 958-959:

"While it is difficult to understand
ust the theo upon which e Co ssion

n
the t o ts former decisions, reached the
concluslion thst eppellent had not been deneged,

yet the law reposes in It Jurisdiction to pess
unon Tssues of fact, and f evidence has been
ochud d that should have been admitted, or e

WwIro conclusion of fact has been reeched ~nd
errors Of law ocour, 1t results from & mistsken
iu§§§en§ w§§o§ can only be reviewed end corrected
n & proceeding in error.
"Appellant 1s here attempti to re-
culre the In%erlkato Commerce Goggissgon to set
eslde 1ts Judgment end awe amages upon the

acts adduced, is not contended thet the
Commission was without Jurisdiction to hear the
complalnt end make the order compleined of, or
na s ruling 1s express nhiblted by stetute;
DU s urged thet the Commission efter finding
diserimination, comhitted an error of law in re-
fusing to awnrd damagec to appellant., However
af te ling, 1




too well settled to require discussion that
the writ of mandemus cannot be converted into
a writ of error, for the purpose of reviewing
errors of law committed by a tridunal whose
jurisdietion to make the order of Judgment
complained of is eonceded.”

Certiorari was denied by the Supreme Court of
the United States in 270 U.S. 651.

(Pomt Se )




BARTLESVILLE ZINC CO. v, INTERSTATE COMMERCE
GOMMISSION, S0 Ped. (24) 479 (58 App. D.C. 3186),

Compleint was filed with the Interstate Commerce
Commission dy the Zinc Co., sgainst the Director General,
as agent, for recovery of demurrage charges sssessed
against and paid dy the Company, which it alleged were
illegally assessed bdecause of absense of written notioce
in violation of carrier's applicable demurrage tarifr,
Hearings were held by the Commission and arguments heard
and the Commission issued its report and order dismissing
the eomplaint on the ground that the charges were assessed
substantially in compliaence with the spnlicable tariff
and were not unlawful, 74 I.C.C. 26,

The Zinc Company filed e petition for mandamus
in the Supreme Court of the Distriet of Columbia to com-
pel the Gommission to award reparsation. The cause weas
-gbnitted on the petition answer, and reply, eand was dis-
missed,

An appeal was taken to the Court of Appesls of
the Distriect of Columbia where thet Court, spesking through
Mr, Chief Justice Martin in 30 Fed., (2d4) 479, et p. 480,
said:

"We think this ruling of the lower
court was right, for it is an established rule
that the action of mandamus cannot be used as
a substitute for an appeal nor as & writ of
error, whereas the relief sought by the ocom-
peny in its petition was essentlially of that
character. For it is conceded thet the Com-
mission t

compleint » ,
e umenf coneorn n considered

1] upon o me 8 e (ol slon
2660 Eﬁ Y y _exerc leE :ti Zur!siioflon.
an s declslon, whether correct or not, was
roEEZarZi nfo%o%. it was th

srefore not
sYronecus for lower court to refuse a writ
of nnndanu- as sought by tho company, for the
t 14 ha a t (54

Certiorari was denied by the Supreme Court of
the United States in 279 U.S. 856.

(Point 3.)




UNITED STATES, EX REL. REDFILLD v, WINDQW, 137
U.S. 6386,

One Mitchell performed certein labors and furn-
ished material for life-saving service; the Commissioner
of Customs wrote to Mitchell stating that e certain sum
was due him and thet draft would be remitted., A4 draft
was issued to Mitehell but delivered to the Capt. of Life-
Saving Serviece with instructions to hold seme until
Mitehell should pay oleims presented to Treasury Depert-
ment against him for materiels and lebor, Redfield es
assignee appointed by the Supreme Court of New York applied
for mandemus in the Supreme Court of the Distriet of Col-
umbia, against the Secretery of the Treasury to compel
payment of the draft whioh had been returned to the Sec-
retary of the Treasury on the ground thet cleims were
unjust dbut even if they were not the essignee had no
right under assignment to pay them end could not pey them
unless draft be delivered to him. Petition and rule were
stipulated to be taken as alternative writ, demurrer was
interposed and overruled and answer filed., Answer alleged
that the full sum was not due to Aitchell as he had in-
ourred penalties for delays in completing work which wers
waived, upon condition that Mitchell was to allow the
disdbursing officer to whom the draft was sent to vay the
cleims ageinst him; Mitchell had failed to carry out his
part of the agreement and that the government had & right
to make deductions. The Court discharged the rule end
denied the writ.

Un writ of error to the Supreme Court of the
United States, that Court, speaking through Mr., Justice
lamar, seid in 137 U.S. 636, at page 644:

"It is proper hers to remark, as
appliceble to the determination of this cese,
that, in the extreme caution with which this
remedy is applle y the courts, there are
cases when the writ will not be issued to ocom-

el the performance of even ure nisteriel
act. n & ease, anoce,
tention of the officer, though escting within
the scope of his duty, had been frustrated by
e o6lericsl mistake (United States v. Schurz,

2¥2§E)t or where the case 18 one of doubtful
rig

NE! %oik. Li & ri Ins, Co. v, W§;son
33 U.S. 8, Pet. s O t 949, 953)); or’in




a ease where the relator havimg another adequate

remedy, the granting of the writ may in this
SummEs rooes affect e Y ts © ersons
who are not pa [T ereto, or ere

w e
attende ship end difficulties.

Poogéo v. Forguer, 1 J11l. 68; Van Rennsselaer v.
er of KIeanx, 1l Cow, 501, 3i23 ngoa v. Hill,
Plok. .

(POint . )




STONE v, FARMERS LOAN aND TRUST CO,, 116 U.S. 307.

Suit by the Farmers Loan and Trust Compeny
against the Railroad Commission of Mississippl to enjoin
the enforcement against the Mobile and Chio Railroad of
the provisions of an Aot of the State Legislature to pro-
vide for the regulation of freight and pessenger rates on
reilroeds in the State and to oreate a Commission to
supervise the same, and for other purposes. The claim
was made that this Aot impeired the obligation of the
charter gontract between the State snd the lMobile and
Ohio which gave the latter the right to manage its affesirs
end fix its rates free of legislative scontrol., The act
was held unconstitutionel in 20 Fed. 270, by the Circuit

Court,

On ippeal to the Supreme Court of the United

States that Court, inter %;ia said, in 116 U.S., 307,
speaking through Nr. ef Justice !"aite:

"As yet the Commissioners have done
nothing, There is certainly much they may do
in regulating charges within the State which
will not be in conflict with the Constitution
of the United States.
they will always act w

constitutional authority.
enough to conslder what may be done to prevent

it when they attempt to go beyond.,"

Deorees below was reversed with instructions to
dismiss the bd1ill.

(Point 8.)




UNITSD STATRS, EX REL. WESTERNWN UNION TELiGRAPH
co. v, INT&RSTATE COMULRCE COMMLISSION, 279 Fed.
316 (51 App. D.C. 354)0

The Interstate Commerce Commission, pursuant
to Seetion 19a of the /ot in the cases of the Texes liid-
land Railway and the Kansas City Southern Railwey in
determining the cost of reproduction allowed certain
sums which had been paid by the earriers for the setting
of poles owned by the Telegrsph Company elong their lines,
oR the theo that the railways would ecuip themselves in
such manner if they were reproducing their properties.
’5 IQUQCQ 1. ‘5. 79' ﬂnd 75 Iovoco 883. 24‘0. 388. Th.
Commission reserved the right to take sueh further action
with respect to value as might be deemed appropriste,

Telegraph Compeny petitioned the Supreme Court
of the Distriot of Columdbia for mendemus to compel the
Commission to correct its veluation of the two rsilroads
by removing all telegraph property beslonging to it from
the schedules of property attridbuted to the railways,
P;tition was denled on the ground that it was vremsturely
riled.

Un appeal to the Court of Appeals of the liistrict
of Columbis that Court, spesking through Mr. Justice Fobb,
in 279 Fed. 316, sald, et pege 317:

"Veluation of appellent's property hes
not yet been made, and, of course, the Commission
fully concedes eppellent's right to be heard on
the Qquostion ss to whom ultimate credit should be
given for the amount contriduted by the railways
toward the lsebor cost of setting these telegreph

poles. It must be assumed thet, when such &
hearing is ha 31 a1l E?o gartio- in interest, in-
cluding the railways (whiech th1g§h interested,

artl ), will be before the omnission,

be in accordence with

the %aw and the ev ong .
e on was premsturely filed, as found by the

trial court, and hence that the judgment must be
affirmed, with ocosts. -

"Affirmed."”

Upon stipulation of the parties an appeal
doeketed in the Supreme Court of the United States was
dismissed.

(Peins 8.)




e s e

UNITED STATRS v. LOS ANGELES & SALT LAKE RAILROAD
COMPANY, 273 U.S. 299.

The Interstate Commerce Commission issued =2 re-
port end order under Section 1l9a of the Interstate Commerece
Act purporting to determine the final value of the property
of the earrier, 75 I.C.C. 463, 97 I1.C.C. 737; 103 I.C.u.
398,

Suit was brought in the Federal Court for south-
ern Californlia by the carrier agsinst the United States,
in which the Commission intervened, to snnul and enjoin
the Commission's order on the ground that it was in excess
of Coomission's power to make same, was contrery to the
Veluetion Act and violated the 5th emendment. The details
ano enumerated in whioh it wes elleged the order wes

nvalid,

The United States moved that the blll be dis-
missed, the motion was overruled and the case heard on
the pleadings and evidence; a decree was entered annulling
the order in 4 Fed, (2d4) 736; 8 Fed. (2d) 747,

Cn appeal to the Supreme cvourt of the United
States, that Court, speskins through Yr, Justice Brendeis
in 273 U.S. 299, sald at vage 314:

"Little need ve added concerning the
further contention thet the suit should be
entertained under the generesl equity power of
the Court. Two arguments are urged in supnort
of the proposition., Cne is that since the Com-

mission hes by reeson of errors of 1aw end of
udgment grossly undervalued the propert gts
carrier with the public, ]
other 1s that the Commission ma tself be mis-
Ted Into 1llegal action by the erroneous con-
clusions end may epply them to the carriers’
!n]i%i. since use o% the final valuetion 1s .

required in meking retes pursuant to Section
15a of the act to Regulate Commerce, as
emended by Transportation ict, ¢. 91, Section
421, 41 Stat, 456; in prescribing divisions of
Joint rates under Seotion 15; in determining
the 1limit upon the amount of capitalization,
in the event of a oconsolidation under Seection
$; in determining the propriety of an issue of




securities, under Section 20a; or as the bdasis
of eomputation of the amount of excess esrnings
to be resaptured under Section 18a., Neither

argument 1s persuasive. The f! t peminds O

he effo npde in Pennsylvanla R, Co. Vv,
United ates hallroad Lebor Board, 261 U,S, 72,
; (¢] an':': m
omy 0 _secure a declar-
Ly Warehouse Q. v. Crennis,

P. 3 : cases in which 1t was
ght to onjoin a -\mioipality from passing an
1llogal ordinence."

(POint 10, )




UNITED STATES ex rel, RED RIVER LUMBER COMPANY
v. FISHER, 39 App. D.C. 181.

The sole question presented turns upon the ine
terpretation placed upon the Aet of Congress by the
Secretary of the Interior., It is manifest thet in the
disposition of the case he was called upon to interpret

t he may have wrongfully construed it

vision, calling for an investl-
gation, inltigated by disclosures made in entryman's

own testimony, opened the investigation, which wes pend-
ing at the expiration of the two-yeer period, and which
ultimately led to the cancelletion of the entry. It wes
for the Secretary to determine whether or not this con-
stituted a protest or contest within the statute, He

held that it did. His construction of the Act was a
possible one, and will not, therefore, be reviewed in
mandazus ..,

The judgment dismissing the petition is
affirmed ™ * * ,

(vrit of error to the Supreme Court of U,S,
denled.)



MOORE v, UNITED STATES ex rel. BOYER, 32 App.
D.C. 243,

This is elearly an instance of judiciel inter-
ference with the discretionary power of an executive
officer of the Government. It is elementary that a Court
is powerless to direct the action of an executive officer
unless a positive legal right is being invaded by the
officer, where the duty imposed upon him is clearly pre-
seridved and enjoined dy law, e duty, however, must be

80 plain and positive that the officer has no discretion
eft, Kerrill, Mendamus, p. .
Judgment of Supreme Court D.C., granting mandamus,

reversed. Writ of error to Supreme Court U,S. allowed
January 14, 1609, Dismissed as per stipulation.




var -
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UNITED STATES ex rel. REYNOLDS v. LANE, 45 App.
D.Cc. 80.

It 1s too clear for argument that petitioner's
action is premeture. Msndamus 13 not the reme to re-
eve alnst en anticipated In . o Te ation com-
alned ol was made he Jeoreta of the linterior

under euthor of en Aot of Congress. '%f scretlion
and power to e_the regulation %55;1.- ;gi_tﬁe ower
and ﬁ!-orok!o to shenge or totally a rggﬁwo {t. It has
no compe ng force on e Secretary in this case. DBefore

the lease reaches him the rule msy dbe chenged or no longer
in existence, or the consideration of this lease might,

tor uncht we know, impel such change, Thers is not even
ytened injury, since the Seoretary answers that he

approve fsapproval 1s stilT within the discretion

of the Secretary, notwithstanding the regulation., Until
there has been a positive refusal on the part of the

Secretery to approve the lease, no cause exists upon
which an sction for mendamus oan be predicated. .o
The leese in due ocourse hes not reached the Secretary,
and until it does, and he has acted or refused to sct,

no cause of sction exists.

[ 24

Crder of Court below dismissing petition
affirmed,

Wirit of error to Supreme Court U.S. ebout 1916
or 1917. Dismissed with costs on motion of Counsel for
Flaintif? in error (Reymolds).



UNITED STATES ex rel. LOUISVILLE CEMENT COMPANY
v. INTERSTATE COMMERCE COMMISSION, 42 App. D.C.
514, by ?r. Chief Justice Shopard’ (Rev'a. 246

U.3. 638

The Interstate Commerce Commission is an adnin-
istrative dody with certein Judieciel functions. In the
exeroise of these functions, it is ealled upon to exercise
Judgment and discretion., It took jurisdiction of the com-

plaint, but refused the order for the payment of part of
the sams, because, in its opinion, it was bderred by the
limitation provided in the iLet, It wes the duty of the
Interstete Commerce Commission to determine the question
whether the c¢laim was derred by limitation, and it 41d so
in sccordance with former deciaionn of the seme tribunal,
Yhether its decls rong question.

he proper writ to contro udgmgnt end dis-
cretion of en executive tribunal in the decision of =
matter, the decision of whieh is by leaw imposed uvon it.
It cannot be made the substitute for a writ of error.

Unitod States ex roli Riverside 011 Co. v, ilitche
¢« 04, 8 23 Sup. t cho

698, (Soo citations in 50 Sup. Ct. 320, Wilbur Case.)

There may have been error 13 its edjudication
of the question of llmite on, but thet error we cesunnot
review,

‘ A mandamus proceeding cannot be converted into
e writ of error for the review of findings of fect mede
by the Commissioners of the District of Columbie in a
metter of which they have jurisdiction. United Stetes e
rel. Schwerdtfegzer v. Brownlow, 45 ipp. D.é. 412; 42 ..L.0.
Y4€ (Index-Digest of LIstriot of Columbia Cases, 1914- 1920

Supplement Torbert).




URITED STATES ex rel, DUNKLEY CO, v, EWING, 42
App. D.C. 176, by Nr, Justiee Rodb: (patent cese)

The Jurisdiotion of the Commissioner in the
premises, therefore, is not questioned. The ground of
attack is the manner of the exercise of that Jjurisdiction.
* % % It is apperent st once that appellants overlook the
faot that mandamus cannot de made to perform the function
of an appeal or writ of error, and that it ordinarily
will not be granted if there is another legal remedy, nor
unless the duty sought to be enforced is glear and indis-

puteble.




UNITED STATES ex rel. T. C. STEEL CO. v, EWING,
42 App. D.C. 179, by Mr, Justice Van Orsdel:

(patent)

The determination of the existence of an inter-
ference is ceonfided dy statute to the judgment and dis-
eretion of the Commissioner of Patents, and whether in
the exercise of that judgment in the present case he was

right or wrong, the goncluslon wes @ pogsible one, end

is not subject t0 review by mandamus.




80 W.L.R. 3, Waste Merchents Case (51 App. D.C.

Supreme Court issued by Court of Appesals, set aside dy
Supreme Court of United States, (See p. 110, I.C.C.

Cases,)



- pp—

In United States o riea at the relation of
the ¢ Union Tel h C any v. erstate Commerece

Commission of the United States, 50 W.L.R. 2435 (51 App.

D.C. 136), where the W, U, sought to have certain property
attributed to other eorporations valued to it, Mr. Justioe
Robd said: (279 Fed. 316)

“Yaluation of eppellant's property heas
not yet been made, and, of ocourse, the Commission
fully ooncedes sprellent's right to be heard on
the question as to whom ultimate oredit should be
given for the emount contridbuted by the railways
toward the lsbor cost of setting these telegraph

oles, It must be assumed that when such hearin
[ng the

s had a es in inte nelud:
raliways ) terested, are not parties
ere ¢ before the 8 end that 8
[ [ n_accordanoe w e lew and

evidence. Te ts tha s petition was

11 » a8 found by the triel Court,
end hence that o Judgment must be affirmed, with
eosts."



UNITED STATES OF AMERICA AT THE RELATION CF THE
KANSAS CITY SOUTHERN RAILWAY COMPANY, BT AL v,
INTERSTATE CCMMERCE COMMISSION, 53 h.L R. 536,
by Mr. Chief Justice Martin (55 App. D.C. 389;
6 F. (2a) 692; 269 U.S, 520).

It is true thet the Commission did not base
its valuation upon the earning ocepacity of the carrier
properties to the extent claimed by the appellants, nor
upon the market value of their outstanding securities,

Nevertheless it 1s manifest thet the Commission fully
sssumed and exercised the authority or Jurisdiction im-
n

osed upon : he hot, and that the real complaint
of LF ~-!D.'El s not that the Commisslon refused to

and other valuations ordered. This clearly brings the
case within the we estad ahod rule thet the ection
of mandamus cannot de used as a substitute for an appeal,
nor es & writ of error, The petition of the eppellants
in effect calls for such & review of the procesdings of
the Commission, in violation of the rule just stated,

It was rightly dismissed.



0
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UNITED STATES OF AMERICA, ex rel. DONNKR STEEL
CUMPANY, INC, v, INTERSTATL COMMERCE CCLMISSICN,
83 W.L.R, 824 (56 App, D.C. 44; 8 ¥, (24) 905)
(second case, held res adjudloata), by Mr, Chief
Justice Martin. PFirst "Mﬂigoan, “.L.R. 70, 52
App. D.C, 221, 285 Fed. 955.

While it is dittiog%t to undﬁrstand Just the
theo upon whlo ¢ (o ss8lo n the 0 8
Tormer declslons, reached the conolusion that appellsnt
had not been d ed;: yet U

errors o

orrectle n e progee ng,ln error,

writ

{ make the order gompleined of,
or s Ling 18 oxoreaa v inh »!II by statut
m s urped that the Commlsalon, after findine dis-
crimination committed an e or of llﬂl_ sfusing to

award Jemages to aEEeIIanQ. However linequiteble end
noeonsistent e ng, 1t canno e oorrected in this

Toceed ng. 1T 18 too well settled to require discussion
that the writ of mandamus cannnt be converted into a

of error, for the purpose of reviewing errcrs of

law committed by e tribunel whose Jjurisdiction to meke
the order or Judgment complained of is conceded.
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UNITED STATES ex rel. CRIP. LE CREEK AND COLORADC
SPRINGS RAILROCAD COMPANY v, INTERSTATE COMMERCE
COMMISSION, B4 w.L.R. 342, by Mr, Justiece Van
Orsdel: (56 App. D.C. 168, 11 F, (24) 554)

e C ssion has construed the statute 2nd

applied its construction to the facts, and however erron-

eous its eonclusions under recent decisions of the Supremse

Court, are beyond our Jjurisdioction to correect in this
proceeding.




THE UNITED STATES OF AMERICA ex rel. ABILANE &
SOUTHERN RAILVAY CGMPANY v, INTERSTATE COMMERCE
COMMISSION, 53 W.L.R. 806, by Mr., Justice Van
orsdel: (8 F, (2d4) 901, 56 App. D.C. 40)

The statute here under consideration provides
for the payment of a deficlt to railroads not under Fed-
eral operation, the deficit to be ascertained by the
Interstate Commerce Commission in the manner provided in
the Transportation Aot. This duty imposed upon the Com-
mission is Judielsl in cherecter, galling for s determin-
ation not only upon the facts arisl {n the particular
case, but for an interpretation o e law a ceble
thereto., 8, we nk, cells for more then a mere
ministerisl act to be performed by the Commission under
express direction of law, It invokes the exercise of
Judicial &iscretion which cannot be controlled by the
writ of mendamus. To detogsino the matters rejsed b
this appeal, the Court Is oalled upon to review the nro-
ceo s e Co ssion, and to determine
whether or not error was committed. To thus review the
case 1n e present procesading, would amount to the con-
version of the writ of mandamus into & writ of error,
This, 1t has been universally held, cannot be done.




In United Stetes ox rel, Humboldt S. S, Co. v,

Interstete Commerce Comuission, 39 w.L.R. 386, it was held
that the writ should issue because the Commission refused

to take jurisdiotion. (37 App. D.C. 2668, 224 U,S, 474)



In Unjited States ex rel. Crayloeck Mills v. Bleir,
At Law 67451, it was objected that United States was not
made a party and that it wes indispensadble., (54 App. D.C.,
27, 293 Fed, 846, 52 ':,L.R, 40, See 264 U.S5. 587).




BX PARTE TIFFaNY, 252 U.S. 32,

Application by receiver for ﬁandamua or, in
alternative, writ of prohidbition, to require District
Judge and Distriet Court of the United Stetes (District
of New Jersey) to order assets of corporation in hands
of Federal receiver to be turned over to epnlicant for
edministration by him as receiver aprointed by New
Jersey Court of Chancery.

The Court seild:

It is well settled that where e party
has the right to a writ of error or appesal,

resort mey not be had to the extreordinery
writ of msndamus or prohibition.
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LA ROCUE v, UNITED STATES, 239 U.S. 62, 64,

Suit to cancel a trust patent for sn allotment
in the White Earth Indian Reservation,

The Court said:

The regulations and decisions of the
Secretary of the Interior, under whose
supervision the act was to be administered,
show that it was construed by that officer
es oonfining the right of seleotion to
living Indiens and that he so instructed
the allotting officers. i/hile not con-
clusive, this oconstruction given to the
sct in the course of its actual exscution
is entitled to great respect and ousht not
to be overruled without ocogent end per-
suasive reasons.




EX PARTE SLATER, 246 U.S., 128-134.

A full hearing was hed and in regular course
the Court ruled that one epplicent was end the other was
not the proper party, end then entered an order reviving

the suit accordingly. That was a Jjudiocisl act done in
the exercise of a Jjurisdietion conferred by law, end

even if erroneous, was not void or open to collaters]

attack, dbut only subject to correction upon sppeel.




EX PARTE BARDING, 219 U,S., 363, 371.
(Diversity of citizenship ease.)

Court, quoting in part from Ex Parte Nebraske,

209 U,S. ‘36. sald:

"Upon the hearing on the return to
this rule the Court declined to take juris-
diction and review the action of the trial
Court. It was said that the Circuit Court
had Jurisdiotion to pass upon the questicns
raised by the motion to remsnd, end if
error was committed in the exercise of its
Judiciel discretion 'the remedy 1s not by
writ of mendemus, which cannot be used to
perform the office of &an sppeal or writ of
error,*"

This case oontains e review of many cases on

the subject of mandemus, end when the writ will issue,



BX PARTE METROPOLITAN WATER COMPANY OF WEST VIRGINIA,
280 U,S, 539-846. (On & right to a three-Judge Court)

*This being the csse, it necessarily follows that
mandamus is the proper remedy, since the section mede no
provision for an appeal from an order made by 2 single
Judge, denying an interlocutory injunction, and a right of
eppeal is not otherwise given by statute.”




e
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UNITED STATES ex rel, KNICKERBOCKER INS. CO. OF
NEW YORK v, MELLON, SECRHETARY OF THE TREASURY,
ET AL, 59 App. D.C. 325,

The decision below was right. The equity court
Tetion, end a oIEant's rcmaayl i? any,

32, P ’
55 App. D.C. 139, ‘s ¥, (2d) 941; United States v, Inter-
stete Commerce commissﬁgn, 56 App. D.C. 40, 8 F. (23] go1,
oort ora enied 2 5. 650, 46 Sup., Ct. 351, 70 L, ed.
United Stetes v, Robertson, 57 App. D.C. 179, 18 F,
(zdf 829, certloreri denled 275 U.S. 532, 48 Sup. Ct. 26

72 L, ed. 411; United 3tates v, Robertson. 58 App. D.C.
266, 29 F, (2d) €39; Bartiesville zinc Co. v. Interstets

H
Commerce COmmissio%. 88 Aipr. D.C, 316, 50 F. (2d) 479,
ce orarl den 79 U,S. 856, 49 Sup. 351, 73 L. ed., €97,
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"Mandemus issues to compel an officer to perform
s purely ministerisl duty. It cannot be used to compel
or eontrol a duty in the discharge of which by law he is
) given diseretion.” liork v. Rives, 267 U.3. 175, 177, 45
S. Ct, 262, 69 L. ed, 861,




