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Today, the Commission announces that it has amended the Commission’s Cooling-Off
Rule. 1 Through this action, the Commission retains the exclusionary limit for some “door-todoor” sales, but raises it for others. I write separately to voice my strong support for retaining
the exclusionary limit for sales in consumers’ homes; to note my skepticism, based on the record
before us, of the need to raise the exclusionary limit for sales in a seller’s transient location; and,
as a result, to strongly encourage states to engage in detailed fact finding about their own local
conditions before raising any exclusionary limits under their own state cooling-off laws and
rules.
The Cooling-Off Rule was designed to prevent unfair and deceptive practices in sales that
occur outside a seller’s permanent place of business. 2

The Cooling-Off Rule uses the

nomenclature “door-to-door” sales to describe the sales that it covers, and includes within the
definition of “door-to-door” sales both sales in a consumer’s home as well as sales at a seller’s
transient location. 3

Sales in consumers’ homes and at a seller’s transient location have long

raised consumer protection concerns, as some sellers employ deceptive and unfair practices,
including high pressure sales tactics; misrepresenting the quality of goods; and placing
inappropriate roadblocks to obtaining refunds, including simply disappearing before the
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consumer realizes that he or she has been scammed. 4

The Cooling-Off Rule’s primary

mechanism for protecting consumers from such unscrupulous sales tactics is to give consumers
who purchase in these locations three business days to cancel sales of $25 or more. 5 Under the
Cooling-Off Rule, covered sellers must provide consumers with written and oral notice of this
right to cancel. 6
The $25 exclusionary limit established in the Cooling-Off Rule has not changed since the
Rule was first promulgated in 1972. In January 2013, following completion of a regulatory
review of the Rule, the Commission sought public comment on a proposal to raise the
exclusionary limit for all sales that qualify as “door-to-door sales” from $25 to $130, to account
for inflation since the Rule was issued. 7 As further explained in the January 2013 Federal
Register Notice, the Commission derived the $130 figure by calculating inflation using the U.S.
Department of Labor’s Consumer Price Index for all-urban consumers (“CPI-U”). 8
The Commission received thirty-three comments in response to its proposal to raise the
exclusionary limit to $130 for all “door to door” sales. As discussed more fully below, four
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commenters supported a blanket increase of the exclusionary limit to $130. 9 The vast majority
of commenters – twenty-eight – opposed the proposed blanket increase to $130. These twentyeight commenters cited a variety of reasons for their opposition. Most of them expressed general
concerns about the need for protections against high pressure and predatory sales practices. 10
The Massachusetts Attorney General, the California Consumer Affairs Association, and several
chapters of the Better Business Bureau (“BBB”) cited serious concerns about deceptive and high
pressure sales tactics by traveling salespeople for transactions well under $130. 11

Some

commenters stated that, while the price of goods and services may have risen with inflation, $25
is still a significant amount of money for consumers. 12
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After consideration of commenters’ concerns, the Commission today has decided to (1)
retain the $25 limit for door-to-door sales made at a buyer’s residence, and (2) amend the Rule to
increase the limit from $25 to $130 for sales that occur at transient locations.
I fully support the retention of the $25 exclusionary limit for sales in consumers’ homes.
While the expansion of Internet marketing has changed the business model of many direct sales
companies, door-to-door sales continue to be a concern, especially for consumers who are the
targets of aggressive, high pressure, or deceptive sales tactics in their own homes. AARP and
the BBB have identified in-home door-to-door sales as being among the top scams targeting
senior citizens. 13 The BBB continues to receive consumer complaints about door-to-door sales
of magazines, cleaning products, meat, photography services, and cosmetics – all items that
typically fall below $130. 14 In 2013, the BBB received over a thousand complaints concerning
door-to-door magazine sales alone. 15 As consumers continue to be approached in their homes
with offers for products under $130, the Commission correctly recognizes the significance that
lawmakers, advocates, and consumers place on retaining the $25 limit for sales that occur in
consumers’ homes. I am not persuaded, however, of the need to raise the exclusionary limit for
transient sales. The four commenters who supported an increase in the exclusionary limit – the
Direct Selling Association (“DSA”), Mike Shaw Auto Group, and two other individual
commenters –did not distinguish between in-home and transient sales, and lodged only general
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complaints about the rule, including that, due to inflation, the Rule now covers lower cost items
that it was not originally intended to cover. 16

With respect to the auto sales that the Mike Shaw

Auto Group might be concerned about, the Cooling-Off Rule already exempts auto tent sales and
other sales in transient locations. 17 The only commenter who mentioned specific concerns about
the $25 exclusionary limit for transient sales did so in response to the Commission’s 2009
Federal Register Notice seeking comments on whether to retain the rule, raising a concern about
transient sales as they relate to perishable food items. 18 This commenter suggested that sellers of
food items in transient locations be exempted from the Cooling-Off Rule, similar to the Rule’s
exemption for arts and crafts shows. 19 I believe the concerns of this commenter could have been
addressed in a more targeted and effective manner just as the commenter suggested, through an
exemption from the federal rule sales of perishable items. Some states take this approach, and
exclude perishable items from coverage of its cooling-off rule. 20
In contrast, among those commenters who opposed the increase in the exclusionary limit,
some specifically raised concerns about transient sales. 21 As for the remaining commenters who
objected to an increase in the exclusionary limit, it is not clear whether they were raising
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concerns about only in-home sales, or both in-home and transient sales. Many of them employed
the term “door-to-door sales” in discussing their concerns. 22 However, these commenters could
simply (and correctly) have been employing the federal rule’s definition of “door-to-door” sales,
which incorporates both in-home sales and sales in transient locations under the umbrella of
“door-to-door” sales, 23 rather than attempting to limit their concerns to in-home sales.
As the Commission correctly notes in today’s Federal Register Notice of its decision, the
federal Cooling-Off Rule does not preempt state laws or rules to the extent that such rules are not
“directly inconsistent” with the federal Cooling-Off Rule. 24 More protective state laws – those
that have lower exclusionary limits, no exclusionary limits, or broader coverage of the types of
sales that qualify for the cooling-off period and notice requirements of their rules – are not
“directly inconsistent” with the federal rule, and so are not preempted. 25
Indeed, states have long had their own cooling-off rules that in many cases provide
consumers with protections greater than those provided by the federal rule. Forty-nine states and
the District of Columbia have a state cooling-off rule. 26 Some states, like Arizona, 27 North
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Carolina, 28 and Illinois, 29 cover only sales in consumers’ homes, with exclusionary limits
ranging from zero to $25. Most state laws cover both in-home sales and sales at transient
locations, and once again these exclusionary limits range from zero to $25. 30 New Hampshire,
with $150 minimum exclusionary limit, is the only state with a dollar limit above $25. 31
With respect to enforcement, states have been much more active in enforcing their state
rules than has the Commission. 32 This is no doubt due at least in part to the fact that the states
are closer to consumers who suffer from many of the unscrupulous activities involving sales in
the home and in transient locations.
Because I am not persuaded that the federal Cooling-Off Rule’s long-standing $25
exclusionary limit on transient sales should be raised to $130, and because I find there is
convincing evidence on the overall need to continue protecting consumers through cooling-off
rules, I urge state policy makers, law enforcement officials, and regulators to not interpret
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today’s amendment to the federal Cooling-Off Rule as a signal that they should follow suit and
raise the exclusionary limit of their respective cooling-off rules for sales in transient locations.
Indeed, the often highly localized nature of potentially deceptive practices involving sales in
transient locations puts states in the best position to determine the wisdom of raising their own
exclusionary limits for sales in transient locations.

I strongly encourage any state that may

consider following the course of action taken by the Commission today to engage first in a more
focused effort to gather evidence about potentially unscrupulous activities involving transient
sales in their jurisdictions.
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