
STATEMENT OF

EARL Wo KINTNER, GENERAL COUNSEL,

FEDERAL TRADE COMMISSION,

BEFORE THE

ANTITRUST SUBCOMMITTEE OF THE

SENATE COMMITTEE ON THE JUDICIARY

SEPTEMBER 13, 1955o

It is a pleasure to appear before you today in response to your invitation0
This committee has consistently conducted its hearings with a sense of fairness,
objectivity and studiousness that is most exceptional„ I appreciate the oppor-
tunity to discuss aspects of the Federal Trade Commission's work in the field
of foreign trade, particularly with reference to its administration of the
Webb-Pomerene Export Trade Acto

The Webb-Pomerene law was the direct outgrowth of a broad-scale inquiry
by the Federal Trade Commissions, in 1915-16;, into foreign trade conditions,,
In June 1916 the Commission presented to Congress its exhaustive report on
"Cooperation in American Export Trade,,11 The report focused attention on
entrenched combinations and cartels in foreign countries with whom American
exporters were forced to competec It stateds

"In seeking business abroad9 American producers must meet aggressive
competition from powerful foreign combinations „ „ „ sometimes aided by
their governments „ <,<><, In various markers American manufacturers and
producers must deal with highly effective c0abin.atj.0n3 of foreign
buyers „ ° „ o These combinations naturally make indi-ridual American
producers bid against each other OOOo

"If Americans are to enter the markets of the world on more nearly
equal terms with their organized competitors and their organized cus-
tomers s, and if small American producers and manufa- ,urers are to engage
in export trade on profitable terms 8 they must be free to unite their
effortso"3/

The Commission recommended passage of remedial legislation permitting
cooperative efforts in export trade by competing American exporters and
removing any doubt as to antitrust implications of such cooperation,, It
urged that appropriate safeguards be provided against misuse of cooperative
export associations, declaring its confidence that these protective measures
could be enacted "without sacrificing any of the essential advantages of con-
centrated action and without altering the fundamental policy -f the antitrust
laws or interfering with their enforcement„"2/
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The Commission's report provided the impetus for bills introduced by-
Senator Pomerene and Representative Webb in the succeeding session of Congress,
In 1918 the Webb-Pomerene Actj reflecting closely the recommendations of the
Commission, was passed. The Division of Export Trade was established in the
Commission to administer its provisions.

The Act authorizes cooperative activity among American exporters within
certain closely circumscribed bounds for the purpose of promoting American
foreign trade,. Section 2 of the Act provides that nothing contained in the
Sherman Act

"shall be construed as declaring to be illegal an association entered
into for the sole purpose of engaging in export trade and actually
engaged solely in such export trades or an agreement made or act done
in the course of export trade by such association0 provided such
association, agreements or act is not in restraint of trade within
the United States, and is not in restraint of the export trade of any
domestic competitor of such association; And^grwided further 9 That
such association does not, either in the United States or elsewhere„
enter into any agreement, understandingp or conspiracy, or do any act
which artificially or intentionally enhances or depresses prices
within the United States of commodities of the class exported by such
association, or which substantially lessens competition within the
United States or otherwise restrains trade therein,,"

At the time of their formations, export associations are required to
file with the Commission association papers or articles of incorporation and
full descriptions of their organizational structureo On January 1 of each
year thereafterg they are required to make a similar report to the Commission
bringing up-to-date their original submittals0 The Commission on its own
initiative may require submission of any additional information pertaining
to an association's organization and practices» Failure to supply requested
information subjects association to suit for forfeiture in Federal courts„

Under Section 5 of the Acts the Commission is charged with supervisory
authority over export trade associations and with the eorrelary .̂aty of
inquiring into, and recommending reform of0 activities outside the Act's
permissive area. Where an association fails to comply with Commission recom-
mendations for readjustment of its practices, the Commission will refer the
matter to the Attorney General for appropriate actionoj/

jl/Section 5 of the Act reads 9 in part; "Whenever the Federal Trade Commis-
sion shall have reason to believe that an association or any agreement made
or act done by such association is in restrain';, of trade within the United
States or in restraint of the export trade of any domestic competitor of such
association, or that an association either in the United States or elsewhere
has entered into any agreement,, understandings, o r conspiracy, or done any act
which artificially or intentionally enhances or depresses prices within the
United States of commodities of the class exported by such association,, or
which substantially lessens competition within the United State.3 :,r rcnerwise
restrains trade therein, It shall summon such association, its j-Ticers,, and
agents to appear before it, and thereafter conduct an (continued on page 3)



Since the passage of the Webb-Pomerene Act in 1918, a total of 162
associations have been formed, representing 2,658 member exporterso Peak
years in terms of numbers of associations (though not in terms of total
exports) were 1929-1931 when 57 associations were in existence. At present
42 associations are registered with the Commission representing 4.36 members„

For administrative purposes the Commission has traditionally divided
these associations into five categories representative of five broad classes
of exports: metals and metal products, products of mines and wells, lumber
and wood products, foodstuffs, and miscellaneous products (including motion
picture films, abrasives, rubber tires and tubes, paper, pencils, drugs9
textiles, typewriters, and scientific instruments). In these classifica-
tions, current association activity is as follows?

Associations Members

Metal and Metal Products 10 95
Mines and Wells 3 21
Lumber and Wood 7 86
Foodstuffs 10 119
Miscellaneous 12 115

Indication of the extent of association activity and a key to the
significance of the Webb Act in foreign trade may be found in a eosiparison
of the dollar value of exports in the years 1920 to 1954= These show a high
of $1,083,788,921 in 1947, a peacetime'low of $91,180,000 in 1921 (during
World War II exports were below that figure), and over-all, a strong post
World War II comeback.,

These are dollar values by classes of products;

3y(continued from page 2) investigation into the alleged violations of lawo
Upon investigation, if it shall conclude that the law has been violated, it
may make to such association recommendations for the readjustment of its busi-
ness, in order that it may thereafter maintain its organization and management
and conduct its business in accordance with law. If such association fails
to comply with the recommendations of the Federal Trade Commission? said
Commission shall refer its findings and recommendations to the Attorney General
of the United States for such action thereon as he may deem proper0
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Whatever the proper role of Webb-Act associations in foreign trade,
there would appear to be no support in these figures for the suggestion made
in some quarters that export association activity has sharply declined since
the end of World War II„

Associations form for a variety of reasons and operate in a variety of
ways. The Temporary National Economic Committee in 194-0, in its extensive
monograph on Webb-Act associations, listed these three general types of
associations:

(1) The association that serves as a central agent for the
members, taking orders, negotiating sales, and handling shipment of
the goods to foreign countries„

(2) The association that directs the exportation of the members
wnri retains certain functions in export trade, but permits the mem-
bers to take the orders through their already established agents
abroad; and

(3) The export company formed for the purpose of buying the
members' products and reselling them in foreign marketso ^TNEC Mono-
graph No, 6, po 136 (1940)7

The first of these, the joint sales agency, was the primary structural
device contemplated by Congress in enacting the Webb-Pomerene Act0 A House
Committee, reporting favorably on the Webb-Pomerene bill, stated;

"The object of this bill is to aid and encourage our manufacturers
and producers to extend our foreign trade„

"The bill seeks to do this by permitting the organization of
cooperative selling agencies or associations among American exporters
in order that they may meet foreign competition on equal terms in inter-
national commerceo" (HORO Rep» 118, 64th Cong,, 1st Sesso 1916)

The economies which such a joint and centralized selling agency may
effect in the cost of its members' export activities are considerable and
in the first years after passage of the Webb-Pomerene Act, associations
formed under the Act were uniformly cf this typeo

In 1924, the Federal Trade Commission issued its Silver Letter in
response to a series of inquiries put by a group of silver producers con-
templating establishment of a Webb-Pomerene Association The principles
there announced constituted the basic policy statement during the first 20
years of the Act's administration„ The Commission stated, in parts

"The Act does not require that the association shall perform
all the operations of selling its members8 product to a foreign
buyer,000 It would seem, therefore, that an association may without
necessarily involving conflict with the Act, engage in allotting export
orders among its members and in fixing prices at which the individual
members sell in export trade„"



Thereafter, the nature of association activity diversified sharply„
Associations act as exclusive selling agents for their members' products, or
as central intelligence headquarters funneling export information to individual
members who continue to sell through their own agents abroad (although sales
policies may be controlled in varying degrees by the associations), or the
association itself purchases from the individual members — usually according
to some pre-arranged quota system — and thereafter negotiates its own foreign
saleSo

Within these broad categorical operations, association functions are
variedo Agency~type associations must maintain extensive United States
facilities for handling orders and overseas facilities for exploiting sales„
Joint activity to exploit members" foreign sales may properly be a function
of an£ type of association,, Elaborate quota systems may be administered by
the association for allocating members" sales (usually in the case of the
agency type of association, or the association buying for its own resale„)
In many cases prices established by the association are fixed on all sales;
in otherss minimum prices are fixed or price information is exchanged„

Intelligence functions may cover a broad ranges Supplying members with
information on foreign market conditionss credit data9 warehousing costs and
availabilityv insurance requirements, shipping rates, cargo availability,
import restrictions,, tariffs9 exchange requirements., ev.o The association
may seek to standardize and improve products0 eliminate sales of inferior
products, reduce deception in sales, inspire technological improvement„ And
it may serve as a ready device for processing foreign claims against individ-
ual members and for adopting uniform sales contracts and procedures*

The advantages which exporters have found in Webb associations are
derivative of these varied functions; centralizing sales efforts, eliminating
destructive price competition between members inspired by economically potent
foreign buyers9 supplying foreign market information to members, exploiting
members' products abroad<, improving product quality,, The association format
often provides added prestige for dealing with official or quasi-official
foreign buyers and for gaining access to new markets,. Traditionally, asso-
ciations have reported these broad advantages under the Act; meeting
centralized buying by centralized sellingy gaining sufficient economic
stature to meet the competition of entrenched foreign combines or cartels,
capturing and consolidating new markets. One association reported to the
TNEC in 1940s

"Only by combination under the Webb law and acting as a unit, can the
American producers in this Industry meet the competition of foreign
producerso There is little doubt, we think, that if the American
producers had not been able or had neglected to take full advantage
of the provisions of the Webb-Pomerene laws to combine and make joint
efforts, this American product would have been driven out of the foreign
markets many years ago0"

And another saids

"£The association hasj followed a consistent policy year in and year out
in good times and in poor times of maintaining a foreign field organization.



Through such organization we have been enabled to build up and
maintain a recognition of the quality of our brand „ This quality
reputation, together with the goodwill created by the maintenance
of a continued foreign sales force, has enabled us to continue to
secure business even in the face of foreign price competition of a
very serious typeo"

In 1955$, many Webb-Pomerene associations reiterate^ these same
conclusionso Statements made to the Commission indicate that, in the view
of many associations, foreign cartels and joint bidding by foreign com-
petitors, importers, and buyers still constitute a real factor in foreign
trade, and that State trading has increased„

These statements fairly present the case for the Webb-Pomerene Act
as stated by those most desirous of retaining its benefitso But any
authority by which competitors are permitted to combine is, in technical
terms, contrary to the main thrust of the antitrust laws and must be
strictly administered8 for the antitrust implications of such activity
are heavy,,

The framers of the Webb-Pomerene Act were at pains to stress that the
Act's permissive features were not intended to weaken over-all antitrust
prohibitionso During the Congressional debates on the bills, Senator Pomerene
stated?

"Although an association organized under the pending bill should
enter into some agreement or perform some act in a foreign country
which met the requirements of law there,, if at the same time the
effect of it were such as to materially interfere with the policy of
the United States under its antitrust iaws9 then it would be subject
to the jurisdiction of the authorities of this country, including the
Federal Trade Commission and the Department of Justiceo" (56 Congo
Reco 170 (1917))

and again?

no o o this bill does not repeal the Sherman Acto" (56 Congo Rec
172 (1917))

Yet the permissiveness of the Webb-Pomerene Act hĵ s been abused„ Webb
Act associations have been classified as cartels by European economists and
lawyers; and the guise of an export association has been usedj, in more than
one instance, to legitimatize participation in International cartels»

Under Section 5 of the Webb-Pomerene Act the Federal Trade Commission
has, on eight separate occasions^ proceeded against Webb-Pomerene associa-
tions for activities in violation of the lawg and the Department of Justice
has successfully brought Sherman Act proceedings against four other associa-
tions „ Most recently the Federal Trade Commission has ruled that price
fixing agreements by the associations and their foreign competitors are not
within the exemptions of the Webb=Pomerene Act? thereby repudiating the
opposite contention long considered valid under the Commission's 1924-
Silver Letter„



This antitrust activitys over a period of years9 has served to curb
association excesses and to underscore what the Attorney General's Committee
termed "alertness to confine export association activities within congres-
sionally intended exemptionso"

The Federal Trade Commission does not promote the Webb-Pomerene Act
nor does it derogate its importance„ These are critical activities beyond our
statutory assignment„ We do not feel that it is properly the Commission1's
function to engage in debates on the policy merits of the Acto These are
essentially legislative functions„

Under the terms of the Acts the Federal Trade Commission is charged with
supervising the operations of export associations ands concurrently with the
Department of Justices with seeking to eliminate abusive association conducto
To this end, the Commission is, for the first time in Webb Act history9
reviewing the lawfulness of the activities of every export association with
a view to spotlighting antitrust violations,, At the same time, we have
strengthened liaison ties with the Department of Justice and to the best of
our understanding, have eliminated conceptual disagreements between the two
agencies which in the past have hobbled effective administration of the Acto

The limitations of time haye-ngcessariiy made this review of the Webb-
Pomerene Act brief, but I am liefctwg that it has been of some value to youo
The operations of export associations are complicated and antitrust problems
are ever-present„ The Act has in the past engendered fierce ideological
conflicts and, I suspect these hearings will shows continues to do soc The
assessment which you finally place on the worth of export associations in
the over-all scheme of America's foreign trade will probably go far in fixing
the Webb-Pomerene Act's ultimate role in our system of antitrust„


