In the Matter of Rambus, Inc.
Docket No. 9302
Statement of Commissioner J. Thomas Rosch,
Concurring in Part and Dissenting in Part
I.
I concur in Parts I, II and IV of the majority decision, with the exception of the above zero
royalty rate licensing provisions of the majority’s decree that are described in Part IV B of the
decision.1 I respectfully dissent from Part III of the decision and from those above zero royalty
rate provisions of the decree.
With respect to the majority’s discussion of the Commission’s remedial authority in Part
II of its decision, I would only add that the Section 2 violation the Commission has found is a
continuing violation of Section 2. The Commission found not just that Rambus engaged in a
deceptive course of conduct, but that Rambus obtained enduring monopoly power by virtue of
that deceptive course of conduct. Rambus continues to exploit that monopoly power by seeking
royalties from those who practice the SDRAM and DDR-SDRAM standards. When a monopoly
position is wrongfully acquired, exploitation of that monopoly position constitutes
monopolization violative of Section 2.2 Thus, by continuing to exploit its unlawfully acquired
monopoly position, Rambus is engaging in a continuing violation of Section 2.
Rambus does not deny that when there is a continuing violation, the Commission can
issue whatever order is reasonably necessary to stop the violation from continuing. For example,
Rambus admits that when a merger violates Section 7 of the Clayton Act, the Commission is not
limited to enjoining future acquisitions violative of Section 7, but can order divestiture of the
merged assets.3 This admission is not gratuitous. Courts may issue whatever order is reasonably
necessary to stop a monopolist from continuing to exploit its unlawfully acquired monopoly
power. There is no principled reason why the Commission’s power to remedy a Section 2
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violation should be more cramped than the remedial authority of a district court to deal with such
a continuing violation.
I agree with the majority’s discussion in Part II B of the legal principles governing the
Commission's authority to order royalty free licensing. Specifically, I acknowledge that there are
significant limiting principles on the Commission’s power to require royalty-free licensing. First,
as the majority states, that remedy cannot go beyond what is reasonably necessary to stop a
continuing violation of Section 2 and/or to terminate the ill effects of the violation.4 That means
in this case that the Commission must conclude on the basis of the record that in the “but for
world” – i.e., the world that would have existed had Rambus not engaged in its deceptive course
of conduct – Rambus would not have obtained any royalties. The parties agree on this limiting
principle.5
Second, as the majority says, there is a spectrum of remedies with controls on conduct at
one end and structural measures such as divestiture at the other end. The Commission should
impose an order based on the record which is as close to the “conduct” end of the spectrum as
possible so long as that remedy will insure that Rambus cannot continue to exercise its monopoly
power and/or retain the fruits of its violation. That means that, having determined what the “but
for world” would have looked like, the Commission must consider whether there is a more
“conduct-like” remedy than royalty-free licensing which will reflect the conditions of the “but for
world.”
Third, the majority is correct in asserting that there must be “special proof" of the need
for that remedy. Rambus is also correct that Complaint Counsel bears the burden of proving
what the “but for world” would have looked like.6 Rambus’s counsel conceded at oral argument
that it is unclear what proof would suffice.7 Areeda and Hovenkamp state that where the relief
sought is necessary “to eradicate all the consequences of the act, … any plausible doubts should
be resolved against the monopolist.”8 That said, however, I agree that there must be strong proof
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that Rambus would not have reaped royalties in the “but for world” in order to support royaltyfree licensing, and that proof must substantially outweigh the evidence of the “but for world”
proffered by Rambus.9
II.
A.
To begin with, it bears emphasis that the parties have stipulated to three points related to
the appropriate remedy. 10 First, assuming the Commission’s remedial authority extends beyond
entry of an order requiring Rambus to cease and desist engaging in deceptive conduct, the
Commission must seek to restore conditions to those that would have existed in the “but for
world.” Second, the remedy should address only patents with respect to JEDEC-compliant
products. Third, the Commission should adopt a remedy expeditiously and based on the existing
record. The third stipulation is especially important here, reinforcing the Commission’s
obligation to insure that the remedy adopted is firmly grounded in the record. Based on the
record before the Commission in this case, I would issue a royalty-free decree more limited in
scope than that sought by Complaint Counsel, ordering Rambus to license its technologies
royalty free to those practicing JEDEC’s SDRAM and DDR SDRAM standards. I therefore
respectfully dissent from the majority’s decree in that respect.
B.
Rambus insists that the fact that JEDEC adopted standards incorporating its four patented
technologies establishes that JEDEC and its members preferred those technologies over
alternatives and that this preference would have enabled Rambus to obtain substantial royalties in
the “but for world.”11 Complaint Counsel, on the other hand, insist that the Commission has
already found that but for Rambus’s deceptive course of conduct, JEDEC would have selected
unpatented technologies over Rambus’s patented technologies.12 Both sides overstate the record
and the Commission’s earlier findings.
Rambus’s argument that JEDEC and its members would have selected its technologies
even if they were fully informed about Rambus’s patents and patent applications is not supported
9
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by the fact that they did so when they were not informed about those patents and patent
applications. On the other hand, Complaint Counsel are wrong in asserting that the Commission
has already concluded that a fully informed JEDEC and its members would not have
incorporated the patented technologies in the standards. The Commission has, to be sure,
concluded that Rambus failed to establish that the costs of alternatives exceeded the costs of
Rambus’s patented technologies, but in that analysis the Commission included as a portion of
Rambus’s costs the royalties Rambus has been demanding.13 The Commission did not hold that
a fully-informed JEDEC would have adopted the alternatives if Rambus’s technologies were
demonstrably superior to them on a net cost/performance basis. Thus, I reject both of these
contentions.
C.
However, there is strong evidence in the record that if JEDEC had been aware of the
potential scope of Rambus’s patent portfolio, it would have adopted standards that would have
avoided Rambus’s patents. JEDEC’s rules, the expectations of its membership, and the market’s
concerns with costs generally and the cost of Rambus’s technologies in particular all strongly
support a finding that a fully informed JEDEC would have adopted standards that did not read on
Rambus’s patents.
JEDEC’s written policies reflected deep concern with incorporating patented technologies
into standards.14 Those concerns were echoed by JEDEC’s members who repeatedly testified
about their opposition to incorporating patents into JEDEC standards.15 The record
demonstrates that the consensus needed to adopt Rambus’s patented technologies could not have
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been achieved because some of JEDEC’s most powerful members (e.g., Sun Microsystems) were
especially loathe to adopt patented technologies.
The record also demonstrates that JEDEC’s membership was particularly concerned with
incorporating technologies into JEDEC’s standards that could potentially read on Rambus’s
patents. JEDEC members testified that if they had known of Rambus’s patents and patent
applications at the time, they would not have voted to incorporate those technologies into the
standard.16 That testimony is consistent with the real world behavior of JEDEC and its
membership. For example, several members objected to a proposal for the DDR SDRAM
standard because they were concerned that it might be covered by Rambus’s ’703 patent – the
one patent that Rambus had disclosed while it was a member of JEDEC.17 JEDEC immediately
dropped the proposal and turned to consideration of technologies that it believed avoided
Rambus’s patent.18 Another example was the reaction of the marketplace to Rambus’s
proprietary DRAM standard – RDRAM. Rambus failed in its efforts to position RDRAM as the
de facto market standard, at least in part, because the DRAM manufacturers’ concerns about cost
led them to adopt standards that they believed were not proprietary.19
Rambus tried to rebut this evidence by pointing to evidence that JEDEC sometimes
adopted patented technologies into its standards after it received RAND assurances.20 However,
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in all but one instance (Mosaid, whose patents were not essential to the standard), the evidence
shows that the holders of those patents were, unlike Rambus, manufacturers, and that JEDEC
viewed manufacturers differently from non-manufacturers, believing that the former had
incentives to cross-license their technology for de minimis or no royalties.21 Thus, it does not
follow that because JEDEC was willing to adopt the technologies of those manufacturer patent
holders it would have been willing to do so in Rambus’s case.
It is also suggested that the testimony of JEDEC members should not be credited because
their testimony is, inter alia, “necessarily speculative even if sincere.”22 However, in the context
of mergers the Commission has embraced unimpeached customer testimony as powerful
evidence of the “but for world.”23 Where, as here, customer testimony is not only given under
oath but is supported by the actions of the customers before the controversy has arisen, and is
otherwise unimpeached, there is no reason not to credit it. Although it is also said that the
testimony of JEDEC’s members is contrary to their agreement “to incorporate patented
technologies into the SSO’s standard in several instances,” that is not supported by the record
respecting the actions of JEDEC’s members where Rambus or companies like Rambus that were
pure inventors (as contrasted with manufacturers) were involved.24
In short, the record seems to me strongly to support the conclusion that in the “but for
world” JEDEC and its principal stakeholders (the DRAM manufacturers), if fully informed about
Rambus’s patents and pending patents, would not have incorporated Rambus’s technologies in
the SDRAM and DDR SDRAM standards. In a world with alternative technologies, which was
the real world here,25 Rambus would not be in a position to collect royalties from those practicing
those standards. That conclusion in turn would support a decree requiring Rambus to license on a

incorporated M osaid’s patent after Mosaid stated that it would license its technology on RAND terms); Sussman Tr.
1423-14 24 (M osaid also stated that its patent applied only to particular implementations of the technology and
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royalty-free basis the patents that were not disclosed to those practicing the SDRAM and DDR
SDRAM standards.
D.
It also seems to me that on this record there is no remedy which comports with the “but
for world” but which, at the same time, is closer to the “conduct” end of the remedy spectrum
than is the limited compulsory licensing remedy I would adopt. Rambus claims otherwise,
contending that the evidence respecting the “but for world” described above is outweighed by
evidence of a “but for world” in which Rambus and a fully informed JEDEC and its members
would have agreed to licenses of Rambus’s patents at royalty rates above zero. I do not agree.
Specifically, Rambus argued that, at a minimum, in the “but for world” it would be able
to collect a 2.5% royalty from those practicing JEDEC’s SDRAM and DDR SDRAM
standards.26 Rambus’s claims about the “but for world” are threefold. First, Rambus asserts that
if it had disclosed its potential patent portfolio, JEDEC would have requested a RAND
commitment from Rambus (a commitment to license its technology on reasonable and nondiscriminatory terms), and Rambus would have obliged.27 To be sure, JEDEC policies permitted
(but did not require) JEDEC to incorporate patented technologies into its standards when RAND
commitments were given.28 However, the record shows that Rambus was strongly opposed to
RAND terms because they were contrary to its business model.29 There is also evidence that on
at least two occasions, Rambus made it clear that it would not commit to RAND terms in the
standard setting context.30
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Rambus urged the Commission to ignore what it said because its statements and
documents do not mean what they say. It cites testimony from its expert, Dr. Teece, that Rambus
had every incentive to commit to RAND terms.31 However, Dr. Teece’s testimony was the only
evidence in the record that contradicted the position staked out in Rambus’s documents and the
testimony of its own executives that it would not consent to licensing on RAND terms.
Rambus’s counsel could not cite the testimony of a single percipient witness, nor a single
document in the record, to support its position that Rambus would have offered a RAND
commitment.32 Thus, while it is arguable that, as a matter of logic, Rambus might have accepted
something rather than nothing, it is another matter to say that is what would have happened in a
“but for world” when there is no factual evidence to support that conclusion.
The record also shows that Rambus was willing to act contrary to its own self-interest in
setting its RDRAM royalty rates; its RDRAM royalty rates were substantially above those that
the industry participants like Intel felt were necessary to make RDRAM successful.33 Moreover,
it is not clear, even as a matter of logic, that committing to RAND terms for SDRAM and DDR
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SDRAM would necessarily have been in Rambus’s self-interest. The record shows that Rambus
considered RDRAM to be its flagship technology.34 A RAND commitment in return for the
incorporation of Rambus’s technology into JEDEC’s standards would have been counter to
Rambus’s economic interest because it would have facilitated the acceptance of SDRAM and
DDR SDRAM, rather than RDRAM, as the dominant industry standard.35
Second, Rambus contends that in the “but for world” it would have been able to negotiate
royalties that would “compensate it for the incremental value of its patented inventions over the
alternatives.”36 However, there is no evidence that JEDEC or its members had ever negotiated a
royalty rate based on a patented technology’s “incremental value” ex ante in return for
incorporating a patented technology into its standards. Nor is there evidence that JEDEC or its
members even had the expertise to do that.
Beyond that, the evidence relied on by Rambus to support this argument was shown to be
unreliable and without foundation. Rambus’s expert, Dr. Rapp, presented a cost-benefit analysis
that purported to show that Rambus’s patented technologies had “incremental value” as
compared with alternative technologies.37 Rambus used that to argue that it should be
compensated for that “incremental value.” However, Dr. Rapp’s testimony was rooted in the
opinion of Rambus’s cost expert, Mr. Geilhufe. Mr. Geilhufe’s cost estimates were largely
without foundation – he admitted that in formulating those estimates he failed to review JEDEC
records, interview JEDEC members or review cost information from DRAM manufacturers.38
He also admitted that he had no identifiable methodology, much less one with general acceptance
among DRAM developers and manufacturers, and that there was no way to test his conclusions.39
Thus, it appears that his testimony did not measure up to the standards for expert testimony
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described by the Supreme Court in Kumho Tire Co. v. Carmichael.40 Rambus’s reliance on a
flawed cost-benefit analysis is juxtaposed against Complaint Counsel’s “but for world” that is
supported by contemporaneous documents and testimony and buttressed by the testimony of their
experts.
Mention is made that Complaint Counsel did not submit a cost-benefit analysis of their
own. Insofar as that is considered to undercut Complaint Counsel’s challenge to Rambus’s
position that it would have been compensated for the “incremental value” of its technology in the
“but for” world, the contention fundamentally misconceives of the way that a fact is proved at
trial. One way to prove what would have happened in the “but for world” is by the submission of
direct evidence. However, there is no such direct evidence of what would have happened had
Rambus fully informed JEDEC and its members of its patent and patent applications because
Rambus did not do so. Hence, the “but for world” must of necessity be proved by circumstantial
evidence.41
One kind of circumstantial evidence is an after-the-fact cost-benefit analysis by an expert
witness. However, it is only one kind. Complaint Counsel were not obligated to submit the
same kind of circumstantial evidence, and that is especially true here. Rambus having failed to
show that JEDEC would (or could) conduct an ex ante cost-benefit analysis and Complaint
Counsel having impeached the after-the-fact analysis submitted by Rambus, there was no need
for Complaint Counsel to submit a dueling cost-benefit analysis. Complaint Counsel could
submit the other forms of circumstantial evidence that they did – i.e., evidence of the
contemporaneous views and actions of JEDEC and its members vis-a-vis patented technologies
and of Rambus’s antipathy toward a RAND commitment – in order to prove the ultimate fact
regarding what would have happened in the “but for world.” In short, there is no basis in the
record for concluding that JEDEC would have embraced Rambus’s technology in any event.
Third, Rambus argues that the best record evidence of the royalty rate that it would have
charged after an ex ante negotiation with JEDEC members is the 2.5% royalty rate for “other
DRAM” in its 1995 RDRAM license agreement with Hyundai.42 However, the Hyundai
agreement was predominantly a RDRAM license agreement and the record provides little context
for the negotiation of that clause.43 For example, as the majority opinion points out, the 2.5%
figure may have been inflated as a result of trade-offs with other aspects of the license.44 There is

40

526 U.S. 137 , 149 -150 (1999).
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See In re Citric Acid Litig., 191 F.3d 1 090, 109 3 (9th Cir. 1999).
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RB R at 17-18 ; RRBR at 13. Ram bus asserts elsewhere that any attempt b y JED EC mem bers to fix
ex an te royalty rates collectively wo uld have be en in violation of the antitrust law s. See RBR at 23-25.
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See CX 782; CX 711 at 61-63.
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See Majority Opinion at note 139.
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also evidence in the record that this provision was nothing more than “insurance” against what
Hyundai considered improbable claims by Rambus based on other unknown patents.45 Finally,
the “other DRAM” clause was unique to the Hyundai agreement, and it was not retained by
Hyundai when it renegotiated its license with Rambus.
E.
Nor can I subscribe to the royalties above zero that are ordered in the majority’s
mandatory licensing decree. Specifically, the decree would order Rambus to license its SDRAM
technologies to DRAM manufacturers at a royalty rate of .25% and to license its DDR SDRAM
technologies to those manufacturers at a royalty rate of .50% for three years, after which the
royalty rates would drop to zero; the decree’s mandatory rates for controller manufacturers and
others would be 2x those rates.46 Those royalty rates represent an 80% discount for DDR
SDRAM and an 90% discount for SDRAM from the rates proposed by Rambus. Those above
zero royalty rates are arguably a more “conduct-like” remedy than the limited zero based
royalties I favor (at least for three years). However, I am mindful of the Supreme Court’s
admonition that “each case arising under the Sherman Act must be determined upon the
particular facts disclosed by the record.”47 I am also mindful of Rambus’s admonition that the
Commission should not involve itself in speculative price administration.48 The decree’s above
zero royalty rates, and the underlying premise that in the “but for world” Rambus would have
agreed to them ex ante, seem to me to be contrary to the record as it relates to Rambus’s
positions and conduct.
First, the decree’s royalty rates above zero assume that Rambus would have agreed ex
ante (i.e., in 1996 and 2000 respectively when Rambus technology was incorporated into
JEDEC’s SDRAM and DDR SDRAM standards) to RAND terms. As discussed above, Dr.
Teece, who was not a percipient witness, is the sole support in the record for this assumption; the
record established that Rambus insisted both privately and publicly it would not commit to
RAND terms; and Dr. Teece’s opinion that, notwithstanding those repeated declarations, Rambus

45
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Industries Co., Ltd. and Rambus, Inc.” dated Decem ber 1995 ); CX210 7 at 84-85, 91-96, 99-102 (Oh FT C Dep .) (in
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would not have acted contrary to its self-interest, is contrary to its RDRAM pricing conduct.49
Rambus’s fundamental goal was to make RDRAM the industry standard. A RAND commitment
to JEDEC would have made it even more difficult for Rambus to get the industry to adopt its
competing product – RDRAM – as the marketplace standard.50
Second, the decree’s above zero royalty rates use RDRAM royalty rates as the starting
point for calculating ex ante “reasonable” royalty rates for SDRAM and DDR SDRAM.51
However, Rambus has repeatedly asserted that RDRAM rates are not appropriate benchmarks to
use in calculating SDRAM or DDR SDRAM royalty rates52 because, inter alia, the RDRAM
rates Rambus negotiated were lower than they would have been had it not been necessary to
“jump-start” demand for this new technology in order to make a market for it.53 This contention
is supported by the record, which shows that Rambus’s initial RDRAM royalty rates started out
at 1% in 1991 and rose to 2.5% after RDRAM appeared to gain traction in the market due to
Intel’s endorsement of RDRAM in late 1995.54 Nor has Complaint Counsel asserted that
RDRAM rates are appropriate benchmarks for calculating SDRAM or DDR SDRAM rates.
Thus, the use of RDRAM rates as the starting point for calculating SDRAM and DDR SDRAM
rates in the “but for world” is not supported by either party.
Third, the decree’s royalty rates above zero assume that Rambus would have been willing
to agree to discount its lowest initial RDRAM royalty rate by more than 50% to 75% in
calculating “reasonable” SDRAM and DDR SDRAM royalty rates. More specifically, the lowest
initial RDRAM royalty rate given to a DRAM manufacturer was 1% and that was given to NEC
49

See Ora l Argument before the C omm ission on the Issue of Remedy (N ov. 15, 20 06), at 60-61;
supra notes 2 9-31 , 33 and ac com panying text.
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634 5 (“once Intel endorsed [] RD RAM, then the p robabilities of custom ers in the m arketp lace actually using it
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alone.55 The decree’s “but for world” royalty rates are .25% for SDRAM manufacturers and
.50% for DDR SDRAM manufacturers (or 25% and 50% of NEC’s RDRAM royalty rates).
Moreover, NEC (and all other RDRAM licensees) were obliged to pay substantial up-front fees
in addition to the royalty rate.56 After accounting for those up-front fees, the decree’s royalty
rates assume that Rambus would have been willing to agree to discount its lowest initial
RDRAM royalty rate by more than 50%-75% in calculating a “reasonable” royalty rate for
JEDEC’s principal stakeholders.57 As previously discussed, the record shows that Rambus
considered RDRAM to be its flagship technology. There is nothing in the record to suggest that
Rambus would have been willing to make RDRAM less desirable by giving such better licensing
terms to those practicing competitive standards such as SDRAM and DDR SDRAM.58
Fourth, the decree’s above zero royalty rates assume that, as part of its RAND
commitment, Rambus would have agreed not to discriminate against any JEDEC stakeholder in
calculating “reasonable” SDRAM and DDR SDRAM royalty rates. The assumption that Rambus
would charge all JEDEC stakeholders the same royalty rate is contradicted by the record as it
respects Rambus’s RDRAM licensing practice. As previously noted, it shows that Rambus’s
RDRAM license agreements contained initial royalty rates ranging between 1 and 2.5%.59
Finally, I am not convinced that a royalty rate above zero is more desirable on policy
grounds. I take seriously the majority’s concerns that a zero-based royalty might stifle innovation
and/or participation in SSOs. However, the existence of complete and accurate information in
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the marketplace can stimulate output and competition.60 If that is so, it is equally plausible that
honest inventors would be more, rather than less, inclined to innovate if they felt that rivals who
engaged in deceptive conduct during the standard-setting process would be denied the fruits of
their wrongdoing in their entirety.
Ultimately, I conclude that licensing on terms above zero would enable Rambus to obtain
royalties it would not have obtained in the “but for world.” That would enable Rambus to
continue to reap the fruits of its ongoing violation of Section 2.
F.
Rambus asserts that the Commission has described this conclusion as “extreme.”61
However, that misdescribes the Commission's liability decision. In its decision the Commission
described the parties' positions as being at “opposing extremes.”62 We (or at least I) meant by
that that the positions of the parties respecting the royalties Rambus would have obtained in the
“but for world” were at opposite ends of the spectrum. On the basis of this record, the limited
royalty free license that I favor is not extreme.
In rejecting Rambus’s characterization of the remedy as extreme, I must emphasize that
the royalty free licensing order I would issue would not run against any patents in their entirety.
To the contrary, as previously discussed, I would only order royalty free licensing with respect to
patents reading on SDRAM and DDR SDRAM standards in favor of those who are practicing
those standards. Thus, for example, Rambus would be able to collect royalties on any patents
reading on DDR2 SDRAM and all other JEDEC standards from those who practice those
standards.
III.
I do not wish to exaggerate my differences with the majority. The majority has done its
best to try to construct above zero royalty rates. I simply believe that the assumptions the
majority has made in doing that are contrary to the evidence in the record – particularly the
evidence related to Rambus’s positions and conduct – both in terms of whether ex ante
negotiations would have occurred in the “but for world” and in terms of the royalty rates such
negotiations would have yielded. However, if I agreed with the majority’s assumptions, I would
subscribe to the majority’s decree because I agree entirely that the Commission has the authority
to issue such a mandatory licensing decree.
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