Dissenting Statement of Commissioner Christine S. Wilson
Annual Regulatory Plan and Semi-Annual Regulatory Agenda
December 10, 2021
Today, the Commission publishes its Annual Regulatory Plan and Semi-Annual Regulatory
Agenda.1 The plan describes the ongoing and proposed rulemaking activities of the agency for
the coming year. I applaud the Commission’s regular, systematic review of its rules and guides
to ensure that those rules and guides are rescinded or adjusted to reflect changing realities in the
marketplace. This plan, though, extends far beyond the systematic review of existing rules (many
of which should be abolished in any event) and instead lays the foundation for an avalanche of
problematic rulemakings. For the reasons explained below, I dissent.
The context in which the Commission announces this ambitious and resource-intensive
rulemaking agenda gives independent cause for concern. The “surge in merger filings” has been
a central focus of Chair Khan since her arrival at the agency.2 To address the uptick in merger
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filings, staff from many non-merger divisions throughout the agency have been commandeered
to review pre-merger notification materials.3 These filings are subject to statutory timeframes,
but the FTC has struggled to meet its timing obligations.4 Consequently, the FTC’s Bureau of
Competition is now sending warning letters to merging parties whose statutory timeframes have
expired, warning that the agency’s investigations continue and threatening that if they proceed to
consummate their transactions, they do so at their own peril.5 It is puzzling that we would
unleash an avalanche of rulemakings while also confronting a tsunami of merger filings.
Merger wave or no merger wave, my Democrat colleagues have long aspired to a more
expansive rulemaking agenda for the agency.6 This year, they began taking steps to implement
resulting in an enormous burden on the agency staff.”); Post-Commission Meeting Remarks of Chair Lina
M. Khan (July 21, 2021), https://www.ftc.gov/system/files/documents/public_statements/1592378/postcommission_meeting_remarks_of_chair_lina_m_khan_0.pdf (“First, given the surge in merger filings, I’d
like the Commission in the coming weeks and months to consider additional ways we can address the
immense staff burden associated with investigating deals.”); Remarks of Chair Lina M. Khan on the
Investigatory Resolutions (July 1, 2021),
https://www.ftc.gov/system/files/documents/public_statements/1591510/remarks_of_chair_khan_on_the_
investigatory_resolutionsjuly_1_2021.pdf (“These targeted resolutions would streamline investigations
that fall within these subject areas, enabling more expeditious investigatory process. This is particularly
important given that we are in the midst of a massive merger boom.”).
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that goal. Acting Chairwoman Slaughter created a new rulemaking group within the FTC’s
Office of General Counsel to “help build [the] Commission’s rulemaking capacity and agenda
for unfair or deceptive practices and unfair methods of competition.”7 She also launched a
review of the Commission’s Rules of Practice to “streamline” rulemaking procedures under
Section 18 of the FTC Act.8 Chair Khan then ushered those changes across the finish line.9 While
the Annual Regulatory Plan and Semi-Regulatory Agenda characterize those changes to our
Rules of Practice as “eliminating extra bureaucratic steps and unnecessary formalities,” in reality
those changes fast-track regulation at the expense of public input, objectivity, and a full
evidentiary record.10 The Statement of the Commission issued in conjunction with those rule
changes confirmed a desire for an ambitious rulemaking agenda,11 which predictably is reflected
in this plan.
The regulatory plan identifies many rulemakings that will be launched in the coming months,
including a trade regulation rule on commercial surveillance “to curb lax security practices, limit
privacy abuses, and ensure that algorithmic decision making does not result in unlawful
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discrimination.”12 This rule may implicate competition as well as consumer protection issues, as
the Statement of Regulatory Priorities notes that “surveillance-based business models” impact
not just consumers but competition.13
And taking a big step into uncharted waters, the plan states that “the Commission will also
explore whether rules defining certain ‘unfair methods of competition’ prohibited by Section 5 of
the FTC Act would promote competition and provide greater clarity to the market.”14 In
deference to President Biden’s recent Executive Order,15 the Commission may consider
competition rulemakings relating to “non-compete clauses, surveillance, the right to repair, payfor-delay pharmaceutical agreements, unfair competition in online marketplaces, occupational
licensing, real-estate listing and brokerage, and industry-specific practices that substantially
inhibit competition.”16 As if this list is insufficiently lengthy, the plan observes that “[t]he
Commission will explore the benefits and costs of these and other competition rulemaking
ideas.”17 In the absence of further detail, the reader is left to daydream about the additional
rulemaking adventures that await.
One underlying premise for competition rulemaking concerns the plan’s conclusion that “the
case-by-case approach to promoting competition, while necessary, has proved insufficient,
leaving behind a hyper-concentrated economy whose harms to American workers, consumers,
and small businesses demand new approaches.”18 The claims of a “hyper-concentrated” economy
have been heavily criticized by leading scholars and economists because they rely on flawed data
and analysis.19 But these flawed claims provide a convenient fig leaf for those who wish to
12
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supplant our market-based economy with a central planning regime.20 I have been assured that
despite the lengthy list of similar failed experiments not just in the U.S. but around the world,
today’s bureaucrats are going to “do it smartly.”21 Forgive me for being dubious.
I have long expressed concern about the negative impacts of rulemaking. As a Commissioner,
my first dissent was issued in the context of the Energy Labeling Rule; there, I encouraged the
Commission to “review its roster of rules with a deregulatory mindset.”22 Although the
Commission under Chairman Joe Simons did repeal one rule and one guide,23 I am disappointed
that it did not participate more vigorously in the deregulatory agenda of the Trump
Administration.24
My general aversion to rulemaking is rooted in historical experience. For example, the disastrous
regulatory frameworks in the transportation industry teach the attentive student that rules stifle
innovation, increase costs, raise prices, limit choice, and decrease output, frequently harming the
very parties they are intended to benefit.25 I am also mindful of our agency’s own regulatory zeal
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in the 1970s that earned it the sobriquet of the “second most powerful legislature in
Washington,”26 together with significant Congressional backlash.
With respect to competition rulemaking specifically, as I have explained in detail elsewhere,
historical experience is only the first in a long list of concerns.27 Perhaps most importantly,
competition rulemaking will hinder the rational development and refinement of economic and
legal analysis.28 Adopting a rules-based approach to competition law will diminish the effectsbased analysis built through more than four decades of careful assessment. Improved economic
analysis rightly led to the reassessment of per se bans on many vertical restraints and altered
merger enforcement.29 But competition rulemaking will freeze the legal and economic analysis
of any conduct subject to a rule. This approach is not compatible with today’s sound, factspecific and evolving approach to antitrust law.
Other reasons to eschew competition rulemaking abound. By their very nature, regulations risk
inhibiting innovation.30 Rulemaking must rely on a one-time snapshot of industry dynamics, but
industries rapidly evolve. The rulemaking process is unable to adapt quickly to market changes
because it is lengthy and cumbersome.31
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In addition, rulemaking presents a smorgasbord of opportunities for incumbents to raise their
rivals’ costs, inhibit entry, and in other ways insulate themselves from competition—all to the
detriment of consumers. Professor G. Richard Shell of the Wharton School, in his book titled
Make the Rules or Your Rivals Will, asserts that “[f]or every simple, neutral law we pass, there
are ten designed to tilt the playing field. In other words, laws and legal institutions can make or
break a business—or an entire industry.”32 He then makes this key point:
Laws not only define markets—they set the rules of competition within them. To
put it another way, law provides the steel from which we build our economic
superstructure. Change even the smallest legal rule in this superstructure and
costs, profits, and market share shift by significant amounts in the market itself.
By leaving law and legal maneuvering to your rivals, you place the fate of your
business in their hands.33
In other words, petitions for rulemaking and the rulemaking process create a rich environment
for maneuvering to gain a competitive advantage.34 Consequently, companies have rulemaking
strategies in the same way they have marketing and advertising plans. They know that
regulations typically benefit existing market leaders, including by increasing costs (which
smaller and newer entrants are less equipped to bear).35 By embarking on this regulatory
extravaganza, we encourage companies to shift resources from competition and innovation to
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rent-seeking and regulatory gamesmanship, to the detriment of the very consumers our agency
was created to protect.
In addition to questioning the wisdom of competition rulemaking, I also question its legality.
After the passage of Magnuson-Moss, it is unclear whether the FTC even has substantive
competition rulemaking powers.36 Even if a court does find that Congress granted the FTC broad
substantive competition rulemaking, there is an additional concern that this power is
unconstitutional under the non-delegation doctrine. A majority of current Supreme Court Justices
have suggested that they are willing to reconsider the non-delegation doctrine, which has not
been widely considered in courts for decades.37
For these many reasons, I dissent.
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