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Today, the Federal Trade Commission and the Department of Justice released the Hart-Scott
Rodino Annual Report for FY2020. We applaud the staff in the Commission’s Premerger
Notification Office (PNO), the office on the front lines of HSR review, for working diligently
through the unprecedented COVID-19 crisis. The pandemic and the agency-wide move to telework
in March 2020 prompted the implementation of an electronic HSR filing system; thanks to the
diligence and dedication of our PNO team, that new process has been operating smoothly for the
past year and a half.
We also applaud then-Chairman Joe Simons and the FTC’s Bureau of Competition for their midpandemic decision to make more information about HSR filings available to the public. In July
2020, the FTC website began posting the number of HSR transactions filed each month since the
last published HSR Annual Report. 1 These updates on the volume of HSR filings provide useful
information for the public, policymakers, our congressional appropriators and oversight
committees, and other stakeholders. More information about the nature of these transactions will
facilitate even greater insight into the true workload of the agency and market trends. Below, we
provide ideas about how the FTC could promote yet more transparency.
In their statement, Chair Khan and Commissioner Slaughter describe the surge we are seeing in
HSR filings. 2 They use this trend to justify a number of policy changes, ostensibly to ensure that
mergers get more than a “cursory review.” 3 And management of the Bureau of Competition has
announced other changes, also under the guise of dealing with the surge in mergers, not described
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in the Chair and Commissioner Slaughter’s statement. 4 As we explain below, the FTC maintained
vigorous merger enforcement under the previous agency leadership through the height of the
COVID-19 pandemic and the surge in merger filings. Why then is current FTC leadership
suddenly unable to handle the new wave of HSR filings, 5 which began in October 2020? 6
There are plausible explanations. We know that the FTC is broadening the scope of Second
Requests, 7 which may include investigating non-competition concerns. 8 We suspect that the
majority is willing to challenge deals at lower levels of concentration because Commission
leadership has argued that the agencies should presume a merger resulting in combined 20%
market share is illegal. 9 If the agency is lowering thresholds of concern and broadening theories of
harm, this certainly would explain why the FTC is unable to conduct merger reviews in a timely
manner while our sister agency remains capable of addressing the same increased filing volumes
within statutory timeframes. The agency is also ignoring HSR Act timelines by continuing to
investigate transactions post-consummation instead of issuing Second Requests. 10 The FTC is not
only failing to make decisions after the initial HSR waiting period, but also failing to act at the end
of negotiated timing agreements. 11 The Antitrust Division, also facing an increase in merger filings,
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has continued to make enforcement decisions and protect American consumers. 12 The FTC’s
inability to act is weakening merger enforcement. Compare the agency’s enforcement track record
today versus before current leadership took the helm. The FTC has brought very few merger
enforcement actions in recent months. 13 Fiscal year 2021, which ended September 30, showed a
remarkable drop in enforcement from the vigorous pace of enforcement in fiscal year 2020. 14 Of
the enforcement actions brought in fiscal year 2021, the majority were brought under the prior
administration. 15
The statement issued by the Chair and Commissioner Slaughter also goes to great lengths to
explain how their policies are consistent with the HSR Act. But it also states that what they seek is
a different legal regime. 16 For now, the policy changes undertaken by new agency leadership
distort almost beyond recognition the merger review framework that Congress legislated. 17
Delaying obviously non-problematic mergers, 18 investigating deals that are unlikely to pose
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competitive problems, declining to make decisions, 19 rescinding guidance without replacement, 20
opening the door to wasteful and vindictive litigation and in doing so deterring consents, 21 creating
two diverging standards for antitrust enforcement at the FTC and DOJ, 22 and expanding the scope
of investigations to include topics orthogonal to competition 23 may very well “minimiz[e] the risk
of overlooking unlawful deals,” but they cut directly against the efficient use of scarce resources. 24
These changes also increase uncertainty, impose delays, and raise the costs of all mergers, legal
and illegal alike. What they do not do is make merger enforcement more efficient, effective, or fair.
Perhaps that is why most of these policy changes have not been implemented by the Antitrust
Division, 25 which faces the same situation as we do.
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Regardless of whether the reader shares our concerns about the changes to the FTC’s merger
review process, surely everyone can agree that it would be helpful for the agency to provide a
clearer picture of the nature of these increased filings. The use of HSR filing numbers to justify
this, that, and the other policy makes such disclosures even more important. Additional information
about the transactions we are seeing will give policymakers and the public the common facts
necessary to discuss important policy issues. For example, how many of the transactions in
question are actually “mergers”? How many of those are within the same industries, even broadly
defined? How many HSR filings represent purchases of minority stock interests, and by what kinds
of buyers? How many mergers involve special purpose acquisition companies, which have
garnered a great deal of discussion and ebbing – albeit recently flowing – popularity? Prior to the
Commission’s suspension of early termination (ET) over seven months ago, 26 half of all HSR
reportable transactions were granted ET. 27 These were transactions that the agencies were not
interested in investigating further because they raised no apparent competitive concerns, e.g.,
vesting of voting securities to senior management. Has the percentage of deals that traditionally
would have received ET changed?
These are categories of information we can provide to the public, and we should.
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