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Dear Chair Cicilline and Ranking Member Buck:

Thank you for the opportunity to provide my views as part of the Subcommittee’s hearing
entitled “Reviving Competition Part 4: 21% Century Antitrust Reforms and the American Worker” and
for your leadership on this critical issue.

Empirical research today shows that labor markets across the United States have grown highly
concentrated, resulting in lower wages and less bargaining power for workers.! Dominant firms,
meanwhile, exploit current laws to exert significant control over workers even while classifying them as
non-employees.? These asymmetric relationships often enable firms to impose take-it-or-leave-it contract
terms that disfavor workers, including, for example, noncompete clauses. Recent lawsuits have also
highlighted no-poach agreements among employers, which can further restrict workers and depress
wages.

The Federal Trade Commission is charged with rooting out unfair methods of competition and
unfair or deceptive practices in the economy, a mandate that protects all Americans, including workers.
In service of this goal, the FTC is taking a series of steps to adjust its approach.

First, I have instructed staff to investigate potentially unlawful mergers or conduct that harm
workers. Although antitrust law in recent decades generally has neglected monopsony concerns and
harms to workers, we must scrutinize mergers that may substantially lessen competition in labor markets.
As part of this effort, the FTC will work with the Department of Justice to update the agencies’ merger
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guidelines, looking to provide guidance on how to analyze a merger’s impact on labor markets.* lllegal
restraints on worker pay or opportunity can also significantly harm workers, and employers must not get
a free pass. The FTC’s complaint earlier this year alleging that Amazon misled its Flex drivers when
diverting their tips additionally highlights how deceptive conduct that cheats workers may be unlawful.®

Second, the FTC is scrutinizing whether certain contract terms, particularly in take-it-or-leave-it
contexts, may violate the law. Workers are at a significant disadvantage when they are unable to
negotiate freely over the terms and conditions of their employment. The FTC has heard concerns about
noncompete clauses at its open meetings, and the Commission recently opened a docket to solicit public
comment on the prevalence and effects of contracts that may harm fair competition.® As we pursue this
work, [ am committed to considering the Commission’s full range of tools, including enforcement and
rulemaking.

Third, the FTC should be judicious in its use of scarce resources, focusing its antitrust
enforcement on tackling monopolization or mergers involving dominant firms. Although Section 6 of the
Clayton Act exempts labor organizing from the Act’s purview,’ federal courts have held that these
protections apply only to workers formally classified as employees.® As a result, collective action and
organizing by certain workers—including those who have the terms of their work dictated by a firm yet
are classified as non-employees—may be susceptible to prosecution under the antitrust laws.® Private
plaintiffs can pursue these lawsuits even in the absence of action by the U.S. agencies, and in these
instances | will work with the DOJ to consider providing guidance to the courts on how the Clayton Act
is designed to exempt worker organizing activities from antitrust.
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Congress could also pursue legislative reforms that grant workers greater protections under the
antitrust laws. For example, legislation clarifying that labor organizing by workers regarding the terms
and conditions of their work is outside the scope of the federal antitrust statutes, regardless of whether
the worker is classified as an employee, would remove the threat of antitrust liability resulting from such
coordination. This type of clarification could have far-reaching effects, especially given the prevalence
and expansion of “gig economy” firms that rely heavily on workers classified as non-employees. As
federal lawmakers consider antitrust legislation to better protect labor, state efforts with similar aims
could also provide a useful model.*®

Thank you for your leadership on promoting fair competition and protecting workers. If you have

any questions, please feel free to have your staff call Jeanne Bumpus, the Director of our Office of
Congressional Relations, at (202) 326-2195.

Sincerely,

o L

Lina M. Khan
Chair, Federal Trade Commission

10 See, e.g., Twenty-First Century Anti-Trust Act, S. 933, Reg. Sess. (N.Y. 2021).
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