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Today, the Federal Trade Commission and the U.S. Department of Justice have published new
Vertical Merger Guidelines (“Vertical Merger Guidelines” or “Guidelines”). I respectfully
dissent, because they are incomplete and rely too heavily on unproven assumptions.1 First, they
do not directly address the many ways that vertical transactions may suppress new entry or
otherwise present barriers to entry. Second, the guidelines make assumptions based on contested
economic theories and ideology rather than historical, real-world facts and empirical data in line
with modern market realities.
One of the most troubling trends of the U.S. economy over the last 40 years has been the
persistent decline of new firm formation as a proportion of business activity and employment.2
Entrepreneurship is in retreat, as it becomes more difficult to break in to concentrated, vertically
integrated markets.
The digital economy is a stark example of this decline. The internet in its infancy was heralded
as a platform for new ideas and innovation because barriers to entry were practically nonexistent.
Anyone with a connection could launch a blog, a new business, or the next big idea. Success was
determined by skill and strategy. These highly competitive conditions were not by accident or an
intrinsic feature of the technology; they were the result of government policies that prevented
incumbent phone and cable companies from using their market power to dominate a nascent
industry.3
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Today’s internet bears little resemblance to its infancy. The government held the incumbents at
bay long enough for the startups to grow and then watched as both old and new giants
entrenched and consolidated control. Now startups launch with the express goal of being bought
and subsumed by one of the Big Tech incumbents. Killer apps quickly become killer
acquisitions.4 Immeasurable innovation has been lost because the government stopped
preventing dominance from blocking disruption.
The same economic calcification has happened in virtually every sector.5 It is hard to quantify
the benefits our society has lost from the discoveries and breakthroughs that never saw the light
of day. Public policy choices, like narrowing the scrutiny of vertical mergers to allow mass
consolidation, likely contributed to the startup slump. One of the many side effects of this
decline has been the deterioration of supply-chain resilience and the reduction in productive
capacity – both of which have become increasingly evident as the COVID-19 pandemic has
unfolded.6 If we don’t change course on concentration, these economic failings are likely to
further hamper our pandemic response and our economy recovery.
Unfortunately, the newly released Vertical Merger Guidelines support the status-quo ideological
belief that vertical mergers are presumptively benign, and even beneficial. These benefits often
accrue to incumbents at the expense of the competitive market,7 a fact frequently overlooked by
the theories underpinning this economic worldview. While the Guidelines state that the
“Agencies are concerned with harm to competition, not to competitors,”8 they rely on economic
models that focus on changes to competitors’ behavior instead of changes to the market or
market structure. These speculative models are based on the often-inaccurate theoretical
presumption that vertical mergers only change the relationships among market participants, not
the number of market participants. Therefore, they assume that a merger’s impact on competition
can be measured by weighing the likely occurrence of certain abusive conduct against the
potential for efficiencies that lower consumer prices.
But this balancing theory doesn’t capture the ways that vertical mergers can restructure the
market to make it difficult or impossible for other companies to compete with a merged firm.
Indeed, mergers that reduce the actual or potential number of competitors are likely to create
serious competitive concerns.9 This should have been a central theme of the new Guidelines; but
instead, they largely ignore the harms that result from merger-induced changes to market
4

Open Markets & Am. Econ. Liberties Project, Comment Letter No. 31 on #798: Draft Vertical Merger Guidelines
[hereinafter “Draft VMGs”], Matter No. P810034 at 15 (quoting Fiona Scott Morton) (“[S]mall competitors might
“not have a lot of share, but that is where the competition is coming from. That 99 percent guy is afraid the [little]
epsilon is going to become one and attract all the teenagers and there is going to be a flip”),
https://www.ftc.gov/system/files/attachments/798-draft-vertical-merger-guidelines/comment_to_ftcdoj_re_vertical_merger_guidelines.pdf.
5
James Pethokoukis, America suffering from ‘economic calcification’ – JP Morgan, AM. ENTERPRISE INST. (Sept. 2,
2014), https://www.aei.org/economics/america-suffering-from-economic-calcification-jp-morgan/.
6
Tom Linton and Bindiya Vakil, Coronavirus Is Proving We Need More Resilient Supply Chains, HARVARD BUS.
REVIEW (Mar. 5, 2020), https://hbr.org/2020/03/coronavirus-is-proving-that-we-need-more-resilient-supply-chains.
7
Steven C. Salop, Invigorating Vertical Merger Enforcement, 127 YALE L.J. 1962, 1974 (2018).
8
U.S. DEP’T OF JUST. & THE FED. TRADE COMM’N, VERTICAL MERGER GUIDELINES at 2 (released June 30, 2020).
9
John E. Kwoka, Non-Incumbent Competition: Mergers Involving Constraining and Prospective Competitors, 25
CASE W. RES. L. REV. 173, 192–96 (2001).

2

structures. In reality, these structural effects are often a primary source of harm.10 Their absence
from the Guidelines is a fatal flaw.
Entry Suppression
Among the many structural effects that the Vertical Merger Guidelines fail to adequately
address, I am particularly concerned about their silence on the ways in which vertical mergers
suppress entry. Entry suppression extends beyond direct barriers to new competitors and includes
the indirect disincentives that dissuade people from starting new businesses. At a time when
small businesses are facing extinction due to the economic fallout of the pandemic, new business
formation must be top of mind for every government agency that shapes economic policy.11
Unfortunately, the Vertical Merger Guidelines dramatically miss the mark.12 They
problematically push the evaluation of entry to the discussion in the Horizontal Merger
Guidelines, disregarding the distinct considerations that merit increased scrutiny in the vertical
merger context. Moreover, the discussions of related topics such as raising rivals’ costs, input
foreclosure, and two-stage entry do not rigorously analyze and detail how these issues might
specifically or disproportionately impact prospective new entrants.
Diminished access to capital
A vertical merger may reduce the ability of new entrants to attract the financing necessary to
enter the market and effectively compete. Eliminating a potential customer from the market can
dampen future sales forecasts for would-be entrants, and with that, the appetite for investing in
new entry.13 Investors are unlikely to allocate capital to firms that stand no chance of gaining any
market share. Investment in new entrants may also dry up or become cost-prohibitive when a
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large or dominant firm enters a new market, as investors take stock of the overwhelming
advantage afforded by its size and resources.
Conflicted gatekeepers
A vertical merger may allow a company to seize gatekeeper control of the market in which it
participates. This creates a conflict of interest that gives the merged firm both the motive and the
means to deter new entry. Investors gravitate toward companies that can extract rents from
participants across a sector, so when a market participant vertically merges with a firm that
controls a bottleneck, new entrants face dim prospects. There are myriad avenues through which
such gatekeeper control can suppress entry and blunt competitive intensity. In digital markets, a
platform company can impose arbitrary technical specifications that stifle disruptive innovation,
require market participants to use the platform’s proprietary systems and pay for the privilege,
levy taxes on disruptors that the platform’s own competitive offerings do not incur, or otherwise
condition access to the market on any number of one-sided, onerous contract terms.
This problem is not unique to digital markets. The reality is that when gatekeepers participate in
the markets they control, they have the incentive and ability to inflict harm to competition.
Indeed, commenters provide a wide array of examples – from healthcare14 to food15 to media,16
music,17 and live entertainment18 – where that harm has materialized because of the
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government’s permissive vertical merger enforcement regime. The conflicts of interest created
by vertical mergers are largely ignored in the Guidelines, which continue to champion the
reigning theory that prioritizes cost savings over ease of entry.19
Insurmountable disadvantages
A dominant company that enters a new market by way of a vertical merger can create
insurmountable disadvantages for other potential entrants into that market.20 The resources,
relationships, and other capabilities that dominant companies bring to bear when competing in a
new market dramatically increase entry requirements. This goes well beyond the two-stage entry
discussion in the Vertical Merger Guidelines, particularly with respect to digital markets.
Digital markets are often “winner take all” due to network effects, the self-reinforcing
advantages of data, and other market characteristics. Companies that succeed in capturing
winner-take-all markets have durable dominance that can be leveraged to dictate the terms of –
or even block – entry in the other markets in which they participate.21 For example, these
dominant firms can use the rents they collect in a concentrated market to subsidize their activities
in new markets. They can integrate acquired products into an existing suite or leverage their
participation in multi-sided markets in ways that require a minimum viability that is nearly
impossible to achieve.
In the data economy, vertical mergers can allow dominant firms to integrate and enhance data
inventories and collection capabilities in ways that new entrants cannot replicate. The dynamism
of data-based markets means that products that might initially appear unrelated could quickly
become related or relevant in unanticipated ways.22 Many commenters suggested that the
agencies adopt a presumption against vertical transactions by dominant platforms based on these
market realities.23 Yet, the Guidelines do not even address these digital issues, let alone include
any such presumption.
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Increased customer-acquisition costs
Vertical mergers can significantly increase the cost of acquiring new customers. High customeracquisition costs are a key metric that can deter investment in new businesses. The Vertical
Merger Guidelines do not adequately address the ways that a vertical transaction, particularly
those involving dominant platforms, may make it difficult, expensive, or otherwise unappealing
to switch to a new entrant. The switching costs created by referrals, bundling, cross-product
subsidization, below-market or zero-cost pricing, early termination charges, exclusive add-on
deals, and other unfair advantages of vertical integration can obstruct new entry and should have
received due consideration in the Guidelines.
Market Realities
Beyond the failure to capture the wide range of structural market changes that can harm
competition, the theoretical models in the Vertical Merger Guidelines are based on an antiquated
view of the economy that has little basis in modern market realities.24 The Guidelines’ continued
reliance on these unproven theories reflects a lack of humility as to their efficacy.25 And it comes
despite numerous public comments that cast serious doubts about the accuracy of the theoretical
predictions and expressed concerns about the significant weight that they are afforded.26 In
addition to their general inability to predict changes in merger-induced entry and exit, existing
models struggle to capture how vertical mergers reduce resilience to economic shocks and
increase the likelihood of shortages and outages. The Guidelines should have clearly
acknowledged the limited utility and application of these economic models, especially when
there has been little recent effort by the agencies to look back and test previous assumptions
against real-world results.
Contested economic theories
The theories advanced in the Vertical Merger Guidelines on the procompetitive benefits of
efficiencies are of special concern, given the lack of evidence that such benefits have come to
pass in the real world. One of the more contentious theories is that “vertical mergers often
benefit consumers through the elimination of double marginalization, which tends to lessen the
risks of competitive harm.”27 This theory presumes that vertical mergers produce cost savings
that are then passed on to customers through price decreases.
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Many commenters contested the elimination of double marginalization theory, calling it
“controversial,”28 “speculative,” and “unproven,” and suggesting that it “relies on a vertically
integrated company to act in a way that defies reason.”29 These commenters noted that “in the
case of significant market power and high entry barriers, efficiencies and the ability to eliminate
margins could easily become the economic profit of a monopoly firm with an incentive to line
the pockets of executives and investors.”30 Even those supportive of the theory raised a number
of concerns about its treatment within the Guidelines.31 Others raised concerns that the undue
consideration of the theory will “weaken enforcement,” give defendants legal avenues to exploit,
and “reduce the transparency and predictability that the guidelines are intended to promote.”32
Commenters also cited studies showing that “few, if any, promised efficiencies from mergers in
fact materialize” and suggested that “merger policy should seek to minimize and constrain
efficiencies defenses, rather than expand and invite them” as these guidelines appear to do.33 I
agree.
Evidence of real-world harms
While the guidelines cite no empirical evidence that theoretical benefits have been realized, the
public comments provide plenty of evidence that the predictions produced by economic models
have performed poorly against real-world merger outcomes.34 Commenters in response to the
draft noted a number of instances where merged firms took actions that deviated significantly
from pre-merger promises.35 AT&T claimed that the efficiencies produced by its merger with
DirecTV in 2015 would incentivize the deployment of new rural wireless broadband service to
13 million households by the end of 2019. But so far the company has deployed the service to
fewer than 3 million households.36 Meanwhile, AT&T has reportedly given DirecTV preferential
treatment over third-party content providers.37 Both AT&T-Time Warner and ComcastNBCUniversal have imposed data caps that limited their customers’ use of the internet, “despite
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a drastic reduction in marginal costs” and other alleged cost savings achieved through their
respective vertical mergers.38
Commenters provided a variety of other real-world competition harms resulting from vertical
mergers and vertical integration. In many of these instances, the harm inflicted related to choice,
quality, and likelihood of new entry, rather than short-term price effects – a common problem
with the current suite of economic models in use today. For example, grocery retailers have
begun creating their own supply chains for certain agricultural products, giving them the ability
to exclude competitors.39 After Walmart built its own dairy processing plant in Indiana, its
previous supplier Dean Foods had to declare bankruptcy and canceled over 100 contracts with
farmer-suppliers, forcing many out of business.40 The vertical merger between pharmacy giant
CVS and the big health insurance firm Aetna has forced health care providers to close their doors
as CVS announced its intention “to significantly integrate Aetna insureds into CVS Minute
Clinics.”41 According to the AIDS Healthcare Foundation, these minute clinics “replace
fundamental elements of the patient-physician relationship with ‘cookie cutter’ treatment,” a
cost-savings approach that can be dangerous for people with special conditions.42
Other important omissions
The Vertical Merger Guidelines ignore a whole host of other important issues raised by
commenters. Critically, the Guidelines do not address in detail the labor competition issues that
vertical transactions create.43 They also do not touch on the perils associated with private equity
involvement in vertical mergers, including their long-term viability as robust competitors and
their under-the-radar regional roll-up strategies. And the Guidelines do not define or provide
metrics for non-price effects like innovation and quality. As a result, these effects are likely to
continue to be undercounted or overlooked while unproven, but measurable, predictions about
prices are given significant weight.
The Guideline’s silence on these issues is concerning. This disregard, combined with the lack of
structural analysis and the absence of real-world data about the accuracy of modeled predictions,
helps sustain support for an overly permissive status quo approach. If the agencies don’t look for
harms, they can claim these harms don’t exist. Failure to fully account for all the competitive
effects has led to behavioral remedies that do very little to stop the anticompetitive conduct
38
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vertical mergers facilitate. After all, it is difficult to stop abusive behavior when the market is
structured to produce it. We need to start recognizing the inherent inability to resolve the harms
to competition that some vertical mergers impose. I believe rigorous, empirical, structural
analysis would lead the agencies to challenge significantly more vertical transactions instead of
attempting to remedy them.
Conclusion
Since the publication of the last iteration of the Vertical Merger Guidelines a generation ago, we
have learned a great deal about the incentives of firms and the individuals operating them, as
well as how our global capital markets shape those incentives. We have also experienced – and
are currently witnessing – how diminished firm entry can reduce dynamism, innovation, and
resilience.
I appreciate that the Federal Trade Commission and the U.S. Department of Justice rescinded the
old, outdated 1984 Guidelines. I welcome the sentiment from my colleagues that they are likely
to challenge more vertical mergers that might have otherwise not drawn scrutiny. However, for
new Guidelines to gain acceptance by courts and the public, they must reflect the limitations of
old approaches and economic learning of the last generation. If not, they will not stand the test of
time.
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