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Today the Commission – with the Department of Justice – issues draft Vertical Merger
Guidelines for public comment. I concur in this action, which allows the Agencies to gather and
consider input from the public before the Guidelines are finalized.
As a more general matter, I also concur with the decision to update and replace the outdated
1984 Non-Horizontal Merger Guidelines. Indeed, during the Commission’s recently-concluded
Hearings on Competition and Consumer Protection in the 21st Century, and particularly during
the November 1, 2018 session on vertical mergers,1 commentators almost unanimously called
upon the Commission to issue modern guidance that explains how we assess vertical mergers
today. Now, just over a year after that Hearing, the Agencies are responding with a timely and
comprehensive draft.
I am pleased that the Agencies are working to create Guidelines that explain and formalize
existing agency practices. In so doing, the Agencies will promote transparent and predictable
enforcement.2 That said, I believe the Guidelines will benefit from public input. I encourage
comments from all interested and impacted constituencies, particularly on the following topics:


Elimination of Double Marginalization (EDM): Should we align our treatment of
EDM3 more closely with the economic literature, which recognizes both its significant
benefits and the many reasons that these benefits may not be achieved by contract?4



Symmetry: Relatedly, given their close correlation,5 should we assess both
procompetitive merger effects (EDM) and anticompetitive merger effects (raising rivals
costs, or RRC) symmetrically,6 including the extent to which they are merger-specific?



Safe Harbor: Given that vertical mergers are often procompetitive,7 should we limit the
area of antitrust concern to oligopoly markets,8 and therefore should the Guidelines
establish a definitive safe harbor when a merger involves only relatively unconcentrated
markets?9 And, if a safe harbor is appropriate, at what threshold should it apply?10



Market Definition: When defining markets, should we continue to define two relevant
product markets (one upstream, one downstream),11 or should we adopt the looser
requirement to define one relevant product market and identify a “related product?”12



De Minimis Effects: What magnitude of anticompetitive effects should we view as de
minimis, in light of EDM and likely vertical efficiencies?13

Given the unprecedented level of public involvement in our Hearings,14 I expect we will receive
a great deal of input, and I look forward to reviewing it all. And, with the benefit of those
comments, I look forward to completing the process by issuing final Guidelines that reflect the
governing law, existing agency practice, and economic literature.
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