October 12, 2018

Federal Trade Commission
Office of the Secretary
600 Pennsylvania Avenue, NW
Suite CC-5610 (Annex C)
Washington, DC 20580
Re: In the Matters of Sandpiper of California and PiperGear USA and Patriot Puck
Consumers Union, the advocacy division of Consumer Reports,1 thanks the Federal Trade
Commission (“FTC” or “Commission”) for the opportunity to comment on the proposed consent
agreements in two “Made in the USA” deceptive advertising cases: Sandpiper/PiperGear USA2
and Patriot Puck.3 Both of these companies claimed that their products were made in the United
States, whereas in reality, they were manufactured overseas and imported.4 This behavior was
facially fraudulent, and both companies aggressively promoted their “Made in the USA”
attributes as a primary selling point. The Commission’s proposed redress: to stop making these
claims, and to file occasional compliance reports.5 Consumers Union disagrees with the
sufficiency of these remedies, which are under the circumstances far too light. With these
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proposed consent orders, the defendants will face negligible consequences for indisputable
violations of the law, and future wrongdoers will hardly be deterred by these weak settlements.
At the very least, the Commission should have demanded disgorgement of ill-gotten gains to
ensure that the defendants could not keep the money they fraudulently obtained from consumers.
We encourage the Commission to reconsider these proposed orders.
The companies involved in these “Made in the USA” schemes committed fraud on its
customers, and they should be held accountable for their behavior. Consumers apparently
preferred the products advertised by the defendants as “Made in the USA” to other products
offered at the same price, and gave them their money in exchange for products with the (falsely)
advertised attributes.6 That defendants should not be allowed to retain the monies they made
from that fraud should not be controversial. The FTC has the legal authority to request redress
for the defendants’ behavior under Section 13(b) of the FTC Act.7 The courts have ruled again
and again that the FTC can request disgorgement in cases involving routine fraud.8 Further, a
number of district courts have affirmed that the FTC has the authority to order redress under
13(b) for any Section 5 violation.9 The Commission has routinely demanded disgorgement in
other settlements.10 Disgorgement is the appropriate minimum response to the actions at issue in
this proceeding.
Courts have determined that disgorgement should be tied to the defendants’ “unjust
gains,” as long as the FTC can reasonably approximate that sum (and the defendant is unable to
show that it is inaccurate).11 Given that the “Made in the USA” claims were central to products’
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appeal, the FTC should arguably seek all revenues made during the period in which the illegal
activity occurred.12 At the very least, however, they should obtain the defendants’ profits derived
from misleading consumers.13
In proposing these settlements, the Commission appears to be incorrectly looking for
evidence of a “price premium”—that consumers agreed to pay more for a product that was
“Made in the USA —before demanding disgorgement.14 This idiosyncratic condition is not
justified by any economic or other policy considerations, nor any legal requirements. It does not
matter at all whether consumers paid more for the defendant’s products—the core concept
behind disgorgement is that companies shouldn’t profit from fraud. Price after all is only one
product aspect that consumers consider, and here defendants heavily promoted another aspect
(fraudulently, it turns out). If defendants were able to sell products and generate profits at the
same prices as competitors by differentiating those products based on invalid “Made in the USA”
claims, they should not be permitted to retain those profits (at the very least). Evidence of price
premiums or about how individual consumers value certain aspects of products may be difficult
if not impossible to obtain. Fortunately, such evidence is unnecessary in assessing how much
money defendants made by selling incorrectly labeled products. Even in a legal proceeding, the
FTC is not obligated to demonstrate individual reliance or injury before obtaining legal redress;15
evidence of the same certainly cannot be a condition of negotiating a settlement. Creating an
artificial standard by demanding counterfactual evidence of how successful defendants would
have been if they hadn’t chosen to defraud consumers waters down the FTC’s already weak
standards for holding companies accountable for wrongdoing.
Further, the Commission’s enforcement actions are supposed to deter future bad behavior,
both by the present defendants, but also by other companies who may be tempted to engage in
similar behaviors. The current settlements insufficiently disincentivize future lawbreaking.
Allowing companies to engage in and profit from egregious behaviors with merely a prospect of
penalties if caught a second time and some limited recordkeeping responsibilities will hardly
strike fear in the heart of potential fraudsters. Given the Commission’s limited staff and capacity
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to police an $18 trillion economy, unscrupulous actors know there is a relatively low chance of
getting caught by the FTC. Those that do shouldn’t get what amounts to a “Get Out of Jail Free”
card for their first offense.
In addition to requesting disgorgement in the appropriate cases, including for the
fraudulent behavior displayed by the defendants, the Commission should also follow the
recommendation of Commissioner Chopra and consider mandating notice and refunds in certain
cases. Consumers should be able to get their money back, particularly when the fundamental
appeal of a product was based on a falsehood. However, the Commission provides no indication
that it has conducted an analysis as to whether the defendants have the capacity to offer refunds
to defrauded customers. Moreover, as Commissioner Chopra notes, if it appears unlikely that the
company will be able to offer refunds or pay redress, consumers should at least be notified of the
fraudulent behavior as is practicable.16
Ultimately, the FTC needs more authority (including civil penalty authority) to
sufficiently disincentivize corporate misbehavior.17 But it is irresponsible for the Commission to
not exercise its existing powers to demand the disgorgement of ill-gotten gains. It is also wrong
to impose unsubstantiated policy limitations on its remedial authority especially given the
relatively weak and insufficient legal authority to safeguard consumers under Section 5. The
Commission should reconsider the settlements at issue in this proceeding, and moving forward,
commit to using the full range of its enforcement authority to hold companies accountable for
their misbehavior.
Respectfully submitted,
Justin Brookman
Director, Consumer Privacy and Technology
Washington, DC
Maureen Mahoney
Policy Analyst
San Francisco, CA
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