
 

 
 

   
   

     
   

   
   

 
          

 

        

 

          
       

  

         
       
             
      

 
         

          
           

                                                
              

                  
               

         
            

                 
                

            
          

         

  

August 20, 2018 
Federal Trade Commission 
Office of the Secretary
600 Pennsylvania Avenue, NW
Suite CC-5610 (Annex C)
Washington, DC 20580 

Re: Competition and Consumer Protection in the 21st Century Hearings, Project Number 
P1812201 

11. The agency’s investigation, enforcement, and remedial processes. 

Antitrust 

For Consumers Union’s1 comments on antitrust and competition issues pertaining to this topic 
please see: Comments of Consumers Union—Antitrust and Competition Issues. 

Consumer Protection 

The most important reform to improve the Commission’s investigation and enforcement processes
would be to dramatically expand staffing. The Federal Trade Commission (FTC) should urge
Congress to provide resources to bring on more staff to address litigation needs, provide technical
expertise, and enable more frequent and thorough investigations. 

Although the economy has doubled in size since the Ronald Reagan administration, the FTC has
fewer employees today than it did in at that time.2 Moreover, especially on privacy and security,
other agencies are increasingly abdicating their own responsibilities and deferring authority to the 

1 Consumers Union is the advocacy division of Consumer Reports, an expert, independent, non-profit organization
whose mission is to work for a fair, just, and safe marketplace for all consumers and to empower consumers to protect
themselves. Consumers Union works for pro-consumer policies in the areas of antitrust and competition policy,
privacy and data security, financial services and marketplace practices, food and product safety, telecommunications
and technology, travel, and other consumer issues, in Washington, DC, in the states, and in the marketplace. Consumer
Reports is the world’s largest independent product-testing organization, using its dozens of labs, auto test center, and
survey research department to rate thousands of products and services annually. Founded in 1936, Consumer Reports
has over 6 million members and publishes its magazine, website, and other publications.
2 Oral Testimony of Commissioner Rebecca Slaughter, BEFORE THE SUBCOMM. ON DIGITAL COMMERCE & CONSUMER 
PROT., HOUSE COMM. ON ENERGY & COMMERCE (July 18, 2018), https://democrats-
energycommerce.house.gov/committee-activity/hearings/hearing-on-oversight-of-the-federal-trade-commission-
subcommittee-on. 
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FTC. For example, the Federal Communications Commission supported the Congressional repeal
of its broadband privacy rules in order to put the FTC—the “expert” on privacy and security—in 
charge of policing internet service provider (ISP) misbehavior.3 Similarly, last year the National
Highway Traffic and Safety Administration declined to address privacy in its policy framework 
for automated vehicles, placing responsibility entirely with the FTC.4 

Additionally, several observers have called on the FTC to litigate more cases in order to develop 
more robust case law on privacy and security (rather than developing norms through negotiated
consent decrees).5 In order to engage in additional litigation to protect consumers, the Commission
will need more considerably more attorneys in order to meaningfully contest the practices of deep-
pocketed multinational companies. Otherwise, a dictate to take more cases to court will severely 
hamstring the agency and limit each division to a handful of active cases at any given time. 

In addition to privacy and litigation staff, the Commission also needs to substantially expand its
technical expertise. The FTC has made important strides in recent years between the establishment
of the Chief Technologist position advising the Chairman and the creation of the Office of
Technology Research and Investigation (OTECH). Nevertheless, more is needed. OTECH 
currently only has a handful of technologists to support all five bureaus of the Consumer Protection
Bureau; the Bureau of Competition has no analogous office to assist it. Given widespread concerns
about concentration and anti-competitive practices in the technology sector, the lack of access to 
technologists is troubling. The FTC should urge Congress for resources to bring more 
technologists into the agency, potentially with the aim of developing a full-fledged Bureau of
Technology. 

Finally, in order to fulfill its ever-expanding mission, the Commission should also request
Congress to grant it general rulemaking authority under Section 5 to give it the full panoply of
tools to address emerging consumer protection threats. Many FTC critics have argued that a
reasonableness standard for data security does not give companies sufficient guidance on what
practices are required.6 Similarly, the 11th Circuit in LabMd recently held that an order to develop
a “reasonably designed” security program was vague and unenforceable.7 In order to offer more 

3 Ajit Pai & Maureen Ohlhausen, No, Republicans Didn’t Just Strip Away Your Internet Privacy Rights, WASH. POST 
(Apr. 4, 2017), https://www.washingtonpost.com/opinions/no-republicans-didnt-just-strip-away-your-internet-
privacy-rights/2017/04/04/73e6d500-18ab-11e7-9887-1a5314b56a08_story.html?utm_term=.b30dabcd3fb5.
4 Joe Jerome, NHTSA Automated Vehicle Guidance Punts Privacy to the FTC and Congress, CTR. FOR DEMOCRACY 
& TECH. (Sept. 22, 2017), https://cdt.org/blog/nhtsa-automated-vehicles-guidance-punts-privacy-to-the-ftc-and-
congress/.

E.g., David Bahr, You Down to Reform the FTC—Yea, You Know Me!, R ST. INST. (Dec. 2, 2017), 
https://www.rstreet.org/2017/12/07/you-down-to-reform-the-ftc-yea-you-know-me.
6 Brief for TechFreedom et al. as AMICUS CURIAE, FTC V. WYNDHAM WORLDWIDE CORP., 10 F. Supp. 3d 602 (D.N.J. 
2014), aff'd, 799 F.3d 236 (3d Cir. 2015); Gerard Stegmaier & Wendell Bartnick, Psychics, Russian Roulette, and 
Data Security: The FTC’s Hidden Data Security Requirements, 20 GEO. MASON L. REV. 673-720 (May 9, 2013), 
available at https://ssrn.com/abstract=2263037. 
7 LABMD, INC. V. FED. TRADE COMM'N, 894 F.3d 1221 (11th Cir. 2018). 
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clarity and certainty to companies as to what the law requires, the FTC should have the ability—
certainly at least on data security—to engage in Administrative Procedure Act8 rulemaking. 

Respectfully submitted, 

Justin Brookman 
Director, Consumer Privacy 
& Technology Policy 

Consumers Union 
1101 17th Street, NW 
Suite 500 
Washington, DC 20036 

8 See 5 U.S.C. §§ 500-504. 
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