
Pharmacy Benefit Manager's Contribution to Higher Drug Prices 
by: Craig M. Burridge, M.S., CAE 

Overview: 

I am currently the CEO of the South Carolina Pharmacy Association and was formerly the CEO of 

the Pharmacists Society of the State of New York for 20 years. I have been tracking and 

researching Pharmacy Benefit Mangers for over 20 years. My expertise in this arena led to my 

being invited to trairi, first the CMS Region II staff on PBM abuses and later conducted a live 

national seminar on the same subject for all other CMS regions. This was done as Medicare was 

starting the Medicare Part D program and had little knowledge of the drug distribution or 

payment system, unlike Medicaid. I was invited to come to Washington, D.C. to the HHS's Office 

of the Inspector General to provide the PBM 101 training to over 60 attorneys in the investigation 

unit. There were other attorneys present from the DOJ and FTC. A month later, I was asked to 

return to D.C. to provide the same program to DOJ attorneys. 

The following year (2009), I was once again invited to the U.S. HHS' OIG office to train more than 

100 investigators. Present at this training was the head of CMS Audit Office out of Philadelphia, 

PA. He vocalized his frustration by stating that: "We are in year three of the Part D program and 

we haven't been able to complete a single audit of a Part D plan because the PBMs refused to 

provide critical information to the health plans - that being rebate contract information with 

drug manufacturers." The PBMs kept telling the plans that it was "proprietary information." CMS 

says their 'contract is with the plan and not the PBM and their hands were tied. It was suggested 

by me that investigators or auditors use the Fraud, Waste & Abuse law to audit the PBMs. I 

explained that the law authorized the auditing for fraud, waste or abuse of the plans and "any 

downstream entity." I then explained that if pharmacies were considered downstream entities, 

then so are the "Middle-Men" PBMs." I find it interesting that in March of 2011, the HHS OIG's 

office released a document called: "Concerns With Rebates in the Medicare Part D Program." 

In it, the OIG states that even though the Medicare Part D program is similar in size to the 

Medicaid program {covered lives), the rebates only average around 10% in the Part D program 

and the amounts varied wildly across Part D plans. Also, that some plans steered people to certain 

drugs to collect rebates. Finally, that Part D plans woefully underestimated drug rebates which 

led to higher then needed premiums. 

PBM Tricks of the Trade: 

While researching the State of New York's Employee Prescription Drug program {Empire Plan) 

back in the early 2000's, it was discovered that the contracted PBM {Express Scripts) was keeping 

millions of tax payers dollars through manipulation of branded drug pricing and hiding drug 

manufacturer rebates by calling them something else. This led to my filing a complaint with the 
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State Comptroller's Office (oversees state contracts} and the Attorney General, Elliott Spitzer. In 

the summer of 2004, the state Attorney General filed a $100 million lawsuit against Express 

Scripts. A few months later, I also filed a RICO criminal complaint against Express Scripts with the 

Attorney General as evidence arose that corporate had training tapes us.ed to teach contracting 

(sales} employees on how to answer contract questions or not, in order to mislead plan sponsors 

as to actual costs of the program. The criminal charges had to be dropped in order to settle the 

civil suit for $27 million in the summer of 2008. There are approximately 30 bank boxes of ESI 

evidence still in storage at the AG's office in NY. Including the incriminating video training tapes 

showing a conspiracy to defraud plan sponsors. I continued to do research into court cases 

against the PBM industry and worked with several NYC union trust funds to assist them through 

training on PBM abuses thus, significantly reducing their drug costs for their members. These 

include: the NYS Sergeants Benevolent Association and the largest municipal union (NYC's - DC­

37} Trust Fund. The trust funds moved away from the Big Three PBMs at the time and to a truly 

transparent PBM saving these NYC-based trust funds tens of millions of dollars each year. All 

those millions were "Hidden PBM Income." 

How Do I Fraud Thee, Let Me Count The Ways: 

Over the past 20 plus years, I have accumulated and verified a number of PBM schemes to hide 

income from plan sponsors that range from sleight of hand to outright fraud. I have listed the 

claims below starting with those made in the Empire Plan lawsuit against Express Scripts. These 

claims can be found in (Appendix A - NYS AG ES/ Lawsuit Press release). 

• 	 "Enriched itself at the expense of the Empire Plan and its members by inflating the cost 
of generic drugs; (This is called "pricing spreads." PBMs use this in the Part D program 

among many. PBMs pay pharmacies one price based on Maximum Allowable Cost tables 

and bill the plan based on an Average Wholesale Price minus a percentage discount. These 

two prices are not even in the same ballpark}; 

• 	 Diverted to itself millions ofdollars in manufacturer rebates that belonged to the Empire 
Plan; (ESI called millions of dollars of drug rebates something else and kept the money 

even though the Empire Plan paid ESI to hand over 100% of the rebates} 

• 	 Engaged in fraud and deception to induce physicians to switch a patient's prescription 
from one drug to another for which the Express Scripts received money from the second 
drug manufacturer; (drug manufacturer's would pay a PBM for "market share 

movement" rebates on top of rebates for formulary placement. As market share of their 

products increase, the more money that was paid to the PBM. This was not known by 

most plan sponsors. In the past, this would be known at Radio Stations as Payola in the 

music recording industry} 

• 	 Sold or licensed data belonging to the Empire Plan to drug manufactures, data collection 
services and others without permission of the Empire Plan (self-explanatory); 

• 	 Induced the state to enter into the contract by misleading the discounts the Empire Plan 
was receiving for the drugs purchased at retail pharmacies." (This was the sleight of 
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hand mastery of PBMs in train.ing their contract sales people in the art of the deception. 

For example: The contract stated that if a member of the Empire Plan used a local retail 

pharmacy for a brand drug on the formulary, the state would be billed at a rate ofAWP­

16%, plus a $2.00 dispensing fee. It then stated that if the Empire Plan member used the 

mail order pharmacy, owned by Express Scripts, then the Empire Plan would pay AWP­

20%, plus No Dispensing Fee. At first blush, this would look like substantial savings for a 

program spending over $1 billion annually at the time. The "deception" here is that the 

AWP (starting price) was not the same. Express used what industry calls "repacker" 

National Drug Code (NDC) numbers. (see Appendix B - Ready Price, Actual pharmacy PC 

snap shots - Repacker Reimbursement vs. Retail) Express Scripts need simply apply to 

the FDA for a repacker NDC number for a branded drug based on for example, a package 

size difference. So ifthe drug manufacturer didn't have 90-day packaging, the PBM could 

get a repacker NDC number for that drug. Why would a PBM do that? That new repacker 

NDC number has its "OWN" Average Wholesale Price (AWP) and that price was much 

higher than the brand manufacture's published AWP. So, in the case of the Empire Plan, 

we looked at the top 15 most dispensed branded drugs for the plan and found in every 

single case that the AWP for the mail order repacker number was substantially higher. So, 

the 20% off the AWP and no dispensing fee still caused the Empire Plan to pay millions 

more a year than if the member had gone to the retail pharmacy and got three separate 

Rx fills instead of one 90-day at mail order and paid the $2.00 dispensing fee each time. 

Both the Empire Plan and their members were induced to use Express Scripts mail order 

pharmacy thinking they were saving the plan (taxpayers) money. 

Spreads on Generic Drug Prices: 

PBMs saw the writing on the wall back in the early 2000's. From 2003-2005, the greatest number 

of branded drugs in the history of the industry were losing their patents and this would amount 

to losing hundreds of millions in PBM 'retained' drug rebates. They needed another lucrative 

source of hidden income and in came 'spread pricing on generic drugs,' drugs which cost pennies 

on the dollar in relation to their brand counterparts. PBMs must have assumed that health plans 

and employers were used to the high prices of branded drugs so here was their chance to give 

them cheaper generics, just not that cheap. 

I was witness to the transition. I was on a conference call in early December of 2005. I had been 

asked to sit in on the call by some friends who worked on Wall Street (analysts) who needed 

some assistance in asking questions to the "then" CEO of Caremark (pre-CVS purchase). One of 

the questions I proposed was this: "With a record number of branded drugs losing their patents 

over the past four years, how is Caremark expected to maintain such high net profit levels with 

the continued loss of drug rebates?" The CEO said, without hesitation, "The spread pricing on 

generic drugs in the Medicare Part D program." The Part D program's launch date was just a few 

weeks away in January, 2006. It wasn't until 2008 that I was able to get permission from a Part D 

patient to use her full Medicare Part D, 2007 year Explanation of Benefits (EOB} to 'prove' that 
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PBMs were spread pricing generic drugs. In this case it was Express Scripts who was the PBM for 

a not-for-profit, NYC-based Medicare Part D plan. This individual's plan was not only highly 

overcharged for her generics, these overcharges pushed this patient into the donut hole month's 

sooner than had she paid cash to the pharmacy. {See Appendix C - DOB patient report, Actual 

pharmacy prescription receipts - PBM mail Order vs. Retail} 

The spread on one generic for another patient was hundreds of dollars. The plan was billed $400 

for one generic and the pharmacy was only paid $12.00! There was a Wall Street journal article 

(Aug., 2012) about another patient taking16 generics and the hundreds of dollars a month her 

plan was overcharged. Another fact is that the plan's PBM wanted to charge that patient the 

same overpriced cost they billed her plan for when she was pushed into the donut hole and had 

to pay cash for the second half of the year. Her pharmacist agreed to have her pay what he was 

being reimbursed by the PBM and saved her nearly $900 a month. {See Appendix D - Top 15 

most dispensed generics 'spread pricing') 

Specialty Drugs or Anti-Competitive Behavior? 

What are Specialty Drugs? Well, currently they are not defined by the FDA. It was a made up term 

by PBMs once they acquired the nation's pharmacies who 'specialized' in particular 'disease 

states.' Pharmacies who specialized in certain disease states such as HIV/AIDS, Renal Failure or 

Transplants trained their staffs to be experts in the drugs used for these diseases. Once the large 

PBMs began buying up these pharmacies that specialized in certain disease states, they moved 

away from treating certain disease states to calling certain expensive drugs "specialty drugs." 

This was a way for them to 'steer' patients to their now wholly-owned specialty pharmacies as 

they now call them. It was a way for PBMs to side step Any Willing Pharmacy state laws or No 

Mandatory Mail Order pharmacy laws by calling more expensive drugs 'specialty drugs' and 

forcing plan members to use their mail order specialty pharmacies. 

In May of 2009, David BaIto, Esq. provided written testimony to the FTC as it relates to PBM anti­

trust behavior. {See Appendix E- page 9} Mr. Balta is a senior fellow for the American Antitrust 

Institute. I wanted to point out one particular example he gives on PBM drug price manipulation. 

In the last paragraph of page 9 of his written commentary, Mr. Balta refers to Express Scripts 

acquisition of two specialty pharmacies called: Priority Healthcare and Curascript. With those 

acquisitions, ESI then went on to cut 'exclusive distribution' contract deals with drug 

manufacturers to provide certain drugs to their wholly-owned 'specialty pharmacies.' With one 

of these exclusive distribution deals, ESI raised the price of a children's epilepsy drug called H.P. 

Acthar Gel from $1,600 a vial, to $23,000 a vial. This kind of price manipulation would have an 

immediate negative impact on patients and taxpayers as many of these children using this drug 

were on Medicaid. 

As more and more states passed Any Willing Pharmacy and No Mandatory Mail Order Pharmacy 

laws, PBMs shifted their anti-competitive tactics by calling more and more drugs 'specialty drugs' 

and steering plan patients to their wholly-owned so-called specialty pharmacies. In addition, 
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PBMs created onerous 'certification' requirements for any pharmacy trying to participate in 

dispensing so-called specialty drugs. PBMs have required community-based pharmacies to get 

very expensive certification(s) made up by the PBM industry. These certifications can cost a single 

pharmai;y $45,000-$60,000 depending on whether you are required to get one or two different 

certifications. Additionally, the pharmacy has to fil out the application (which may also require a 

fee) and which states that you are not guaranteed to be accepted into the network even after 

getting the required certifications! Another tactic some PBMs throw in on top of the cost 

prohibition is requiring that the pharmacy requesting to be in the 'specialty pharmacy' network 

be prohibited from participating in the regular pharmacy network which may be 100% of the 

pharmacy's current business. Finally, when a PBM picks up a new plan, they mail tens of 

thousands of letters to plan enrollees misleading them into thinking that they can only get their 

medications filled at the PBMs mail order or specialty pharmacy. They do not mention that there 

may be a local option. 

PB Ms Nickel and Diming Health Plans by the Millions! 

As PB Ms get caught by plans and contracts get a little tighter on some of the more obvious PBM 

'hidden-income' schemes, they now hide millions in what are referred to as 'Prior Authorization' 

(PA) fees. The PBMs do not need to convince a health plan that 'specialty drugs' are expensive 

(whether it is due to PBM or manufacturers), so what they do is establish a prior authorization 

process in which the patient's doctor typically has to call or go online to get a prior authorization 

to prescribe certain expensive drugs. This is all well and good if it were used for its intended 

purpose instead of being used as a hidden treasure chest for the PBM. The PBM controls the 

specialty pharmacies filling the drug. The PBMs control 'which' drugs will be targeted and 

required to get a PA. The PBMs control 'which' drugs are on the national formulary the plans use. 

The PBMs control how many times a year the prescriber has to get a PA for the same drug and 

same patient. Each prior authorizations can range from tens of dollars to a hundred or more. This 

'new' source of hidden income adds tens, if not hundreds of millions of dollars to the cost of 

drugs each year. 

Silence is Golden 

You might ask yourself, how is it that PBMs can get away with such things as charging insured 

patients generic drug co-pays that are significantly higher than the cash price? How is it that 

PBMs can reimburse a network pharmacy one price for a drug and bill the plan sponsor 
something much higher? How is it that PBMs can disregard state laws that are meant to protect 

patients for PBM profiteering? How can a PBM reimburse a pharmacy at point-of-service one 

price and months later take back a significant percentage of that payment by just calling it a DIR 

fee? Is it so the patient has to pay a higher co-pay? Is it a way for PBMs to get around MAC Price 

Transparency laws? Finally, why don't pharmacies tell health plan sponsors, patients and state 

officials about these fraudulent or misleading business practices that are adding hundreds of 

millions of dollars to the cost of obtaining drugs? Why? PBM pharmacy network contracts 

prohibit a pharmacy or pharmacist from contacting the plan sponsor or speaking with the patient 
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about any 'proprietary' information such as co-pays, drug prices, etc. Failure to do so would be a 

violation of the network contract and subject the pharmacy to removal from the network. With 

only two behemoth PBMs left, that would be business suicide. Losing participation in just one 

major PBM could also be a business killer. PBMs control 90-95% of a community pharmacy's 

business. The contracts are 'take it, or go out of business now.' 

The PBMs demand and get proprietary information from their network competitors every time 

they transmit a prescription for payment yet, the PBM's proprietary information is kept a dark 

secret even from their clients who include the federal government. Anti-competitive practices, 

drug price manipulation and non-PBM transparency all contribute to much higher drug prices by 

as much as 50%. Until PBM pricing practices see the light of day, drug prices will continue to go 

up. It is in the PBM's best interest that drug prices go up. As prices rise, so do retained drug 

rebates to PBMs. In a time when inexpensive generic drugs rule the market place providing 90% 

of all drugs dispensed, then why are drug prices skyrocketing? You need to follow the money. 

Who controls the distribution ofthe drugs? Who controls the pricing information? Is there really 

competition in a PBM-run pharmacy network, or just a false perception? Are plan sponsors 

paying the same as what the pharmacy was paid or billions more? 

Finally, recent PBM contracts have surfaced that now 'prohibit' a pharmacy or pharmacist from 

supporting legislation that may be detrimental to a PBM's business model. That's right, PBMs 

have been allowed to grow so big as to contract the right to free speech and the right to petition 

the government away from the profession of pharmacy. 

PBMs (via PCMA) continue to fight every state who dares attempt to regulate their business 

. practices. They have, and continue to argue wen convenient that they are "Not a fiduciary" as it 

relates to whether or not they are covered by federal ERISA laws AND that they are protected 

under federal ERISA laws, sometimes in the same legal argument. Which is it? Since they claim 

that they have no fiduciary responsibilities (as in the NY AG case), then they should not be 

protected under ERISA. That argument alone reduced the $100 million claim by the NY AG (2003) 

by over $70 million when the court agreed. ESI argued that even though the state of NY paid 

them $600,000 to collect and turn over 100% of collected rebates, ESI argues that they had no 

fiduciary duty to the state and that they alone could determine what is and isn't a drug rebate. 

PBMs continue their abusive tactics under different names. When CMS changed the Medicare 

Part D regulations back in 2010, as it relates to 'drug price spreads,' the PBMs simply changed 

the 'timing' of when they·overcharged patients. Price spreads on generics began to show up only 

during the 'out-of-pocket' cash phase of drug coverage in the beginning of the year and when 

the patient was artificially pushed into the donut hole. This way, PBMs provided administrative 

cover for Part D plan sponsors who would have had to claim those price spreads as administrative 

income under the new regulations. 

Today, PBMs are still using many of the tactics of three card Monty in hiding drug price 

overcharges by continuing to 'control the information' between pharmacies and plan sponsors 
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and between PBM and plan sponsors. Today, they are targeting Medicaid Managed Care 

programs and Medicare Part D programs by significantly dropping generic drug reimbursements 

to network pharmacies (80-90% reduction in reimbursements) in the fourth quarter of the fiscal 

year as a way to 'balance' their profit margins, even when these price drops can be hundreds of 

dollars below a pharmacy's drug acquisition cost. This is going on right now as I write these 

comments. It has been going on since October 26 of this year. Patients are being turned away at 

the counter as the pharmacy cannot afford to dispense the drug at such a loss. 

PBMs have little to no accountability and until such time, we can expect that drug prices will 

continue to skyrocket beyond normal market forces. 
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OfficeofNewYork.State AttorneyGeneral EliotSpl!zer · 

Department Of Law . 
.120 Broadway 
N'ew York, NY 10271 

For More Information: 
(518) 473-5525 

. Department of Law 
.The State Capitol 

Albany, NY 12224 

For Immediate Release 
August 4, 2004 

EXPRESS SCRIPTS ACCUSED OF DEFRAUDING 

. · STATE AND CONSU:MERS our OF :MILLIONS 


OF DOLLARS 

Lawsuit AJfoges Pharmacy Benefit Manager Inflated Cost of Drugs and Diverted 


Rebates. 


Privacy Policy.. Attorney General Eliot SpitZer and State Civil Servke Commissioner Daniel 
Up<lnU:dVl4-03 B.Wall today announced a lawsuit against Express Scripts, Inc., the nation's third 

largest pharmacy benefit manager, for conducting elaborate schemes that inflated 
Disclaimer by millions of dollars the costs of prescription drugs to New York State's largest 

employee health plan, the Empire Plan. · 

"New Yorkers and all Aillericans, are facing an ongoing health care crisis - a 
crisis of access and affordability driven to a large degree by the enormous growth 
in the cost of prescription drugs, Spitzer said. "Rather than being part of the 
.solution to this crisis by keeping 'drug c0sts as low as possible, we 'discnvered that 
·Express. Scripts engaged in aseries of deceptive schemes. It improperly lined its 
pockets at the expense of health plans and consumers, driving up the very drug 
costs it is supposed to lower," said Spitzer. 

"We are proud of the steps the Governor has taken to ensure that New Yorkers 
have access to quality health care , and a key part ofhis efforts has been 
increasing access to affordable prescription drugs," Commissioner of Civil . 
Service Daniel B.Wall. "By taking this strong action against these deceptive 
practices, we are demonstrating our commitment to protecting the more than one 
'.million New Yorkers. covered by the Empire Plan, as well as state and local 
taxpayers." 

1Jie lawsuit, a result of a one-year investigation by Spitzer's office in cooperation 
With the Department of Civil Service and the Office of State Comptroller (OSC), 
is being filed today in New York State Supreme Court in Albany County. The 
investigation was sparked by audits of Express Scripts conducted by OSC in 
2002. The lawsuit alleg~s.thatExpress Scripts: 

• Enriched itself at the expense of the Empire Plan and its members by 
inflating the cost of generic drugs; · 

• Diverted to itself millions of dollars in manufacturer rebates that belonged 
to the Empire Plan; 

· • En~aged in fraud and deception td induce physicians.to switch a, patient's 



{ 	 , . 
prescription from one prescribed drug to another for which Express Scripts 
received money from the second drug's manufacturer; · 

• 	Sold and licensed data belonging to the Empire Plan to drug manufacturers, 
data collection services and others without the permission of the Empire 
Plan and in violation of the State's contract; and · 

. • . Induced the State to enter into the coritracf:by misrepresenting the discounts 
the Empire Plan was receiving for drugs purchased atretail pharmacies. 

While pharmacy benefit managers (PBMs), including Express Scripts, have been 
under increasing scrutiny by federal and state regulators and law enforcement 
agencies, New York is the first to allege that Express Scripts enriched itself at its 
client's expense through a complicated pricing scheme. The scheme hinged on 
Express Scripts' ability to rnamp11late its pricing arrangements with its clients. 

Exi)ress Scripts has two fypes of pncing arrangements with its clients: "pass­
through" and "spread" pricing. Under "pass-through" pricing (used by the Empire 
Plan for in-state pharmacies), the. amount charged to the Empire Plan for a drug 
would be the same amount paid by Express Scripts to the pharmacy. Under 
"spread" pricing, the plan negotiates a guaranteed price for drugs with Express 
Scripts. IfExpress Scripts can negotiate a lower price with the pharmacy, Express 
Scripts retains the difference or "spread" between what it pays the retail pharmacy · 
for the drug and what it charges the plan. ~ · 

Express Scripts devcloped and carried out a scheme through which it paid certain 
retail pharmacy chains higher prices for geueric drugs for members of plans with 
"pass-through" pricing, such as the Empire Plan. These higher prices were then 
"passed tln;ough" .to. such plans: Because they were receiving higher-prioos from 
Express Sci:ipts for tlie Empire'Plan and other "pass through" plans, these. siqne 
pharmacy chains accepted 10\ver prices from Express Scripts for the same drugs 
dispensed to the members· cif Express Scripts's "spread" plans, where Express 
Scripts could charge the plan more than it paid the pharmacy. Thus, Express 
Scripts employed this scheme to maximize the "spread" that it retained for itself, 
enriching itself to the detriment of the Empire Plan and its other client plans. 

The lawsuit also alleges, that in furtherance of its scheme to divert and retain 

manufacturer rebates th,at belonged to the Empire Plan, Express Scripts disguised 

millions of dollars in rebates as "administrative fees," "management fees," 

"performance fees," "professional services fees," and_other names. 


The lawsuit further alleges that the drug switches caused by Express Scripts often 
. resulted in higher costs for plans and members. For example, Express Scripts · 
received funding from brand drug manufacturers to steer members away from less 
expensive generic drugs when a brand name drug was about to be subject to 
generic competition. In the pedod before the introduction of the generic, Express 
Scripts would switch inembers from a brand drug losing patent protection to 
another made by the same manufacturer that was not facing generic competition. 
These switch initiatives increased prescription drug costs for plans and members, 
while simultaneously enriching Express Scripts. 

The Empire Plan provides health and prescription drug coverage for more than 

one million active and retired State and focal government employees and their 
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dependants. In 2003, the Empire Plan spent more that $1 oi)lion on prescription 
drug claims. The State Department of Civil Service (DCS) administers the 
Empire Plan and, since 1998, has contracted with Coi;mectlcut General Life 
1nsurauc•o Company (CIGNA) to manage the Plan's prescription drug benefit. 
CIGNA, which is also nam(ld as a defendant in the State's lawsuit, subcontracts 

. with Express Scripts to administer the operation of the program. 

Expmss Scripts is paid a per claim administration fee for processing the 
prescription drug claims of Empire Plan members. Express Scripts is also 
responsible for negotiating the prices of drugs with pharmacies.fuat.ftll 
prescrip1Jons for Plan members, and for collecting and passing on to the Plan any 

· rebates that it receives from drug manufacturers as a result of Plan members' use 
of the manufacturers' drugs. 

Express Scripts provides PBM services for approximately 52 million people in . 
approximately 19,00-0 client groups that include health maintenance 
organizations, health insurers, third-party administrators and government health 
programs. From 1998 to 2003, Express Scripts's revenues from its PBM services 
were in excess of $46 billion. 

CIGNA is among the largest insurers in the United States. The CIGNA network 
of companies collected over $15.7 billion in.premiums and fees nationally in 
2002. 

Spitzer thanked State Comptroller Alan Hevesi for his office's assistance in this 
matter. · 

'fhe case is being handled johitly by lawy~rs from the. Attorney General's Health 
Care, Consumer Frauds and Protection, Antitrust and Litigation Bureaus led by 
Health Care Bureau Albany Section Chief Troy Oechsner. The investigatiol) has 
been aided by staff from both DCS, led by Special Counsel Tom Brennan, and 
OSC, led by Ronald Pisani. 

Consumers with questions or concerns about health care matters may call the 
Attorney General's Health Care Bureau at 1-800-771-7755 (Option 3) or visit 
www.oag.state.ny.us/healthfhealth care.html 

Attachment: 

o Complaint (PDF) 
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Prescription Fill Information 

3rd Party Plan MEDCO HEALTH SOLUTIONS 
Dispensed Product CELEBREX 200 MG CAPSULE QLC 

-­. 
Quantity Dispensed 180 
Package Size 100 
Prod Unit Cost 9.3140 
Prod Pkg Cost 400.00 
Prod Acquis Cost 720.00 

Payment Request Information Claim Payment Information 

Drug Cost 1676.52 Drug Cost 1408.28 
Dispensing Fee 7.00 Dispensing Fee 1.50 
Tax 0.00 Tax 0.00 
Total Price 1683.52 3pty Pay '!379.78 

Copay 30.00 
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Prescription Fill Information 

3rd Party Plan MEDCO HEALTH SOLUTIONS 
Dispensed Product CELEBREX 200 MG CAPSULE 

Quantity Dispensed . 180 
Package Size 100 
Prod Unit Cost 4.1863 
Prod Pkg Cost 327.53 
Prod Acquls Cost 589.55 

Payment Request Information Claim Payment Information 

brug Cost 753.53 Drug Cost 632.97 
Dispensing Fee 4.50 Dispensing Fee 1.50 
Tax 0.00 Tax 0.00 
Total Price 758.03 3pty Pay 604.4'7 

Copay 30.00 
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THIS IS NOT A BILJL. Keep this IHitic.e fo_r y<mr records. 

$22.11 $22.11 

IwARFARIN SODilThf 2.5 30.000 $16.96 $16.96 $0.00 I " ~~1...t QM S--\... 't' 
MG TAB - '1'1 ~2-

$0.00 

TABLET 


01/19/2007 IMETOPROLOL 25 MG I - 60.000 I $9.79 I $9.19) $0.00 

TABLET ­

01/29/2007 AVANDIA 4MG TABLET 3-0.000 $97.IJ $62.13, 


-01/19/2007 I METFORMIN HCL 500 MG 60.000 

.... $35.00 ~"'o 
,_ 

I
/0212007 GLYBURIDE 5MGTABLET 6_0.000 $!8.21 $UL21 $0.00 -~~U!-~ 

02/05/2007 SI:NJ'V ASTA TIN 40 MG 30.0()0 $45.89 $45 .8<)- ·so.oo 
-\lo ·--t(,..,. u.,_ e;1,TABLET 


OlvfACOR CAPSULE 120.000 :&132.64 $97.64 $35.00 
 -~ "\s;,?·"''l~p.J............ c.oi>, .1- It..,.
Oli0</2007
02/20/2007 METFORJvfIN HCL 5001'fG 60.000 $20.61 $20.61 ·$0.00 


TABLET ... l~~~~ . 

:0212012007 METOPROLOL 25 MG - 60.000 $10.79 $10.791 $0.00 


TABLET 

02/20/2007 I WARFARIN SODIUM 2.5 30.000 $16.96 $!6.961 $0.00 


MG TAB .... l~-%! 


02/26/2007 AVANDIA 4 MG T ABLE'T 30.000 $97,13 $62.l3T -$35.00[ :-q~-XJ 


03/08/2007 ISIMVASTATIN 40 MG 30.000 $45.89 $45.89 I $0.00 

~ !(..~TABLET. 


03/08(2007 OMACOR CAPSULE 120._000 $132.64 $97.64 
 $35.00 """\3-~·"\J..- ....~ """'"' • .\-~.... ­
-1/16/2007 GLYBURlDE 5 MG TABLET 60.000 $17.8] $17.8 ! $0.00 ... t.3i- ';>--J2-­
v:>/22/2007 WARFARJN SODIUM 2.5 30.000 $16.% $16.96 
 $0.00 


MG TAB j'l-.-'&). 


03/22!2007 AVANDIA 4 MG TABLET 30.000 $97.13 {;).')..(;) $62.131 $35.00 
03!22!2007 METFORMIN HCL 500 MG -60. 000 $21.78 $21. 7ll $0.00 

TABLET J-6,o'f
' <
' 
l Ii ,
l . j; 

3 .l?l>l'"?I:! ;:f 
~IUJ~lllO.l~ ::tOPJl' ~ ,' 

' 



I 

' ' ' 
Detailed Pres.cripti<m History 


THIS IS NOT A BILL. Keep this notice for your record.s. 


03122/2007 METOPROLOL 25 MG [ 60.()00 I . $13.29) ~ $13.29 
TABLET . . ~.<;?{, - $0.00 I N~\.\'-1. 'QO-.'i.l>-.,,.., f""°-~ 

$0.00·04/07/2007 STh{VASTATIN 40 MG I 30.000 /' $45.1l9 [ $45.89 
TABLET . ,..&~,~ 

04/07/2007 

I
04/23/2007 

04/23/2007 

04/23/2007 
05/03/2007 

05/1212007 
05/23/2007 
05123!2007

I05/23 {2007 

I 05/2312007 

06/11/2007 

OMACOR CAPSULE I 120.000 I . $132.64 I $97.64 
GLYBURID- METFORMIN 60.000 $25. 76 $25,76 
5-500 MG TB . ""' , \' 
METOPROLOL 25 MG 60.000 $13.46 $13.46 
TABLET -:'?.% 
AVANDIA4MGTABLET I 30.0001 $97.121 $62.12 
SIMVASTATIN40MG I · :rn.oooj $45.891 · $45.89 
TABLE'I: " l~~ 
OMACORCAPSULE . I 60.000! $67.12! $32.12 
OMACOR CAPSULE · . I l 20.000 I $132.64 I $97.64 
METOPROLOL 25 MG [ 60.000 j .. UJ.461 $13.46 
TABLET I -. ,.,g,b 
I;NALAPRILMALEATE20 I '3Q.OOOj:;e $14.701 $14.70•· 
MG TAB i I ilfl...·1l 
GLYBURID-METFORMIN · 60.000 $26,76 $26.7§. 
5·_500 MG TB " .flt~ 
SThiVASTATIN 40 MG 30.000 $45.89 $45.89 

$35.00 ,.,. ;.~~-'\a.- ~ _ ~Cll>~o} "i,. 

$0.00 

$0.00 

$'.:l,5.00 c-A.,..s!. a>6! • .f ,.. 

$0.00 

$35.00 - ·~ u,~4 • .r 
$35.00 -~C<>•<-~}-\!....;i 

$0.00 

$0.00 

$0.00 

$0.00 
, ,TABLET . · . "'ib~ 
' 06120/2007 IENALAP:RIL MALEATE 20 . 60.000 $27.SO :&27.80 . $0.00' . I 

• MG TAB . ..; tloi-Sl 
; 06/23/2007 !11!ETOPROL0L 2:5 MG 60.000 $13.46 $13.46 $0.00 
~ TABLET e ,<fb 
,~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ 

• 

. (-' 

.() 

' 
; 

; 

• 
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Appendix D 




r-
Actual Average 

Acquisition Wholesale Discount 
Cost per Cost per Price par Medco Gross from 

Drug Narne Strength Quanity unit Script Script Cl,argc Profit AWP Claims Revenue 

Ftirosemlde 40 MG 90 $ 0.01 5 0.90 s 18.40 s 5.43 s 4.53 70"/o 55 $ 249.15 
Simvasta,tln 40 MG 90 $ 0.07 s 6.30 s 442.60 s 88.84 s 82.54 80°/.. 250 s 20,635.00 
Hydrocodone/Acetiminophc1 5/500 MG 190 s 0.03 s 5.40 s 82.80 s 21.40 s 16.00 741:t/.,. 372 $ 5.952.00 
Levopthyroxlne Sod!l1n1 .01 MG 90 s 0.09 s S.10 $ 26.10 s 25.10 s 17.00 4'Yo 94 s 1,SSS.00 
Llslnopril 20 MG 90 s 0.04 $ 3.60 s 94.'50 s 23.35 $ ,19.75 15"'At 226 s 4,463.50 
Metformin HCL 500 MG 180 s 0.02 s 3.60 $ 128.0D s 39.52 $ 35.92 69"/1> 174 $ 6,250.08 
Hydochlorothla2ide 50 MG 90 s 0.02 s 1.80 $ 19.00 s 7.78 $ 5.98 59'Yo . 156, $ 932.88 
Atenolol 50 MG 90 s 0.02 s 1.80 s 76.50 s 8.92 s 7.12 88"/o 133 $ 946.96 
Metopo\ol T.artate 50MG 90 s 0.02 s 1.80 s 48.60 s 11.93 s 10.13 75°/a 194 $ 1,965.22 
Arrllodfpine Besylate 10 MG 90 s 0.05 s 4.SO s 213.88 $ 124.10 s 119.60 42°/o 132 $ 15,787.20 
LoVastat.in 20MG 90 s 0.10 $ 9.00 s 213.30 s 67.38 s 58.38 68% 104 $ 6.071.52 
Sertraline HCL 50 MG 90 s 0.06 $ 5.40 s 244.80 s 97.70 $ 92.30 60"".!.i 132 $ 12.183.60 
Alprazolani .25MG 90 s 0.02 $ 1.ao s 61.20 s 6.46 $ 4.66 89.../11 194 s SC>4.04 
Zolpidem Tartrate 5MG 90 s 0.03 $ 2.70 s 415.80 s 153.18 $ 150.48 63°/a 77 s 11,586.96 

''-' 'Triamterene HCTZ 37.5125 MG 90 s 0.03 s 2.70 s 34.20 s 12.60 $ 9.90 63'Yu 82 s 811.80· 

To.ta ls s 59.40 s 2,119.68 $ 693.69 s' 634.29 6'7°/o 2,375 $ 90,33.7.91 

Per Script $ 3.96 s 141.31 $ 46.25 $ 42.29 

A sample of generic drug prescriptions charged to 
payer by Medco Health. Note gross profit of $42.29 
per prescription! 

http:90,33.7.91
http:2,119.68
http:11,586.96
http:12.183.60
http:6.071.52
http:LoVastat.in
http:15,787.20
http:1,965.22
http:6,250.08
http:4,463.50
http:1,SSS.00
http:5.952.00
http:20,635.00
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Actual Average 

AcquisHlon Wholesale Discount 


Cost p.er Cost per Price per Gross from 

Drug Name Strength Ouanity unit Script Script Charge Profit AWP Claims Revenue 


· 	Furosemide 40 MG 90 s 0.01 $ 0.90 $ 18,40 $ 3.08 s 2.18 83"/o 55 S119.90 
Slmvastatin 40 MG 90 s 0.07 $ 6.30 $ .:142.60 s 19.SO s 13.50 96"/o 250 53,375.00 
Hydi"ocodone/Acetiminophcn 51500 MG 1 so s 0.03 $ 5.40 $ 62.80 s 16.00 s 10.GO 81~'(. 372 53,94:3.ZO 
Levopthyroxine Sodium .01 MG 90 s 0.09 s 8.10 $ 26.10 s 17.00 $ 8.90 35°/o 94 5836.60 
Lisinoprif 20 MG 90 s 0.04 $ 3.60 $ 94.SO s 13.50 $ 9.90 SS'X:i 226 52.237.40 
Metforrni11 HCL 500 MG 180 s 0.02 s 3.60 $ 128.00 s 10.80 s 7.20 92o/Q 174 $1.252.SO 
Hydoch!orothiazide 50 MG 90 s 0.02 s 1.80 s •19.00 $ 6.23 s 4.43 67°/o 156 $691.08 
Atenofol 50 MG 90 s 0.02 s 1.80 s 76.50 s 5.17 $ 3.37 93o/u 133 $448.21 
Metopolol Tartate 50 MG 90 s 0.02. s ·1.so s 48.60 $ 3.42 s 1.62 93'%, 194 $314.28 
Amlodipinc Bosyla~c 10 MG 90 5 0.05 5 4.50 s 213.88 $ 8.10 5 3.60 96~1,i 132 $475.20 
Lovastatin 20 MG 90 s 0.10 s 9.00 s 213.30 $ 22.50 $ 13.50 89o/o 104 51,404.00· 
Sertraline HCL SOMG 90 s 0.06 s 5.40 s 244.80 $ 11.70 s 6.30 95o/,, 132 $831.60 

-~ 

Alprazolan1 .25 NIG 90 s 0.02 s 1.80 s 61.20 $ 6.48 s 4.66 S9"1u 194 $904.04 
Zolpidem Tartrate 5 MG 90 5 0.03 5 2.70 5 415.80 $ 17.01 5 14.31 ssa;t) 77 51,101.87 
Trlamtercne HCTZ 37.5125 MG 90 5. 0.03 s 2.70 s 34.20 $ 4.79 s 2.09 ss 011.1 82 $'171.38 

Totals 	 s 59.40 $ 2:119.68 $ 165,56 s 106.16 92'%, 2.375 $ 18,106.56 

Per Script 	 s 3.96 s 141.31 $ 11.04 5 7.08 

~ 

The same prescriptions using a pass-through, 
transparent pricing model: gross profit= $7.03 per 
prescription. 

http:18,106.56
http:2:119.68
http:51,101.87
http:51,404.00
http:1.252.SO
http:52.237.40
http:53,94:3.ZO
http:53,375.00
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Corr.(tjientary: The FTC Should Issue a Second Request on Express Scripts' 
t ~r Proposed Acquisition ofWellpoint's PBM Business 
i' ; 

An AAl White Paper 

David Balto 1 

On. April J3, 1069, Express Scripts, lnc. ("Express Scripts") aimou;i:iced.its proposed acquisition 
ofWellpoin1's Pharmacy Benefit ManagerT'PBivl"Ysiibsidiary, Next RX. The American 
Antiuustlnstitute ("AA1")2 believes that this acquisition poses a ibreat of significant 
anticompetitive .harm in the PBM services inarket by combining two of the four largest 11ational 
PBMs. AccorcUngJy, the AAJ urges the Federal Trade Commission ("FTC") to i;sue a Second 
Request an(\°~oiiouct a thorough investigation of the competitive effectS of this merger . 

. ;r".;·, . ·.. · . 	 . . 

. Executiv¢ )s~rrrmaiy 

The AAI :i.:irges;fue·FTC to conduct a. full Second Request investigation of the Express 
Scripts!W~llpoint transaciion for the following reasons: 	 · 

.• 	 The merger is likely to reduce competition for the provision ofPBM services to some 
group ofplan sponsors, especially large plan sponsors.3 Currently, CVS/Caremark, 
Expr¢Ss !)cnpls, md Medco are, by far, the three largest PBMs serving large plan 
sponsors. Express Scripts' proposed acquisition .ofWeJJPoint's Next RX business reduces 
the key providers of PBfvl services to large plm sponsors aJJd may result in higher prices, 
less innovation, aJJd increased bairiers to entry. After the merger the three largest PB Ms 
will have a combined market share exceeding 80%. Moreover, the three national PBMs 

The auth~r.is i senior fellow for the Ameri'can Anli!J'usl Jnstitute and also ofthe Ce~ter for American Progress. 
He served as the Assistant Director for !he Office of Policy & Evaluation in the Bureau of Competition of the 
Federal'.Trade Commission. This papet relies entirely on public.infmmation. With ils investigatory power, the 
FTC may find additional or contrary facts Ilia! could change this paper's analysis or.conclusions. 

The /}fllerlcan Anlitrust lnstiJute is ;Jn independent Washington-based non-profit education, research, and 
advoca\S)' organization. Our missicinc ii lo increase the role ofcompetition, '!SSUre that competition works in the 
iriterefas of consumers, and challenge abuses of concentrated economic powedn the American and world 
economy. For more information, please see www.anlitruslinstitute.0rg. This J>'lPBr has been approved by the 
AAJ Board of Directors. A list of our contributors of$J,000m more is available on request. 

A plal) ;ponsor is ihe employer insuranc~ company, union, or.other entity whlcb purchases PBM services on 
behalf of its employees or members. 

2919 EllJCOIT ST, NW· WASHJNGTON, DC '.20008 

PHONE: 202-276-6002 ·FAX: 202-966-8711 • bfoer@antitrostinstitute.org 


W\VW.an ti trus Lins Li tut e.erg 

2 

mailto:bfoer@antitrostinstitute.org
www.anlitruslinstitute.0rg
http:auth~r.is


.\. 

. have significant cost advantages frcirn ecmtornies of scale and scope in drug purchasing, 
mail order distribution, and specialtypbannaceuticals. The remaining PBMs wiil be 
unable to constrain anticompetitive conductbecause of their smaller size, geographic 
limitations, and Jack of ability to secure rebates. 

. The merger poses a significant threat ofcoordinated interacJion by eliminating a ' 
disruptive firm from the mark el We believe 1hat there is a significant risk of 
coordinated interaction in the PBM market The market is dominated by a small number 
offirms and there are substantial entry barriers. Moreover, a lack oftransparency makes 
it difficult for plan sponsors to detennine whether they are receiving the full benefits 

· from their arrangement with the PBM. The acquisitfaon- ofWelJPoint's PBM business 
increases the risk of coordinated -interaction. WellPoint offered PBM services on a 
capitated basis, sh'lJ]ng the risks of increased drug spend with the plan sponsors. 
Moreover, since Next RX is. owned by an integrated insurance company its incentives to 
join and facilitate collusion are sig,nificantly.different than the three largest PBMs whose 
revenue is solely based on their PBM business. Eliminating the potentially disruptive 
force ofNext RX will pose·the threat of significant ·harm· to ~nsumers. 

The merger may lead to increased prices in the distribution ofcertain specialty • 
pharmaceulic.als.4 Specjalty pharmaceuticals, which are more cos!Jy 1han traditional 
pharmaceuticals, are an increasingly important area of concCin for cost-conscious plan 
sponsors and a major source of revenue for PB Ms. Each ofthe major PB Ms has acgu:ired 
specialty.pbannaceutical companies in the pasi three years, demon.strating the 
competitive significance of internalizing these operations. Those PB.Ms have rapidly · 
increased lbe prices of1hose specialty phannaceuticals afte:r those acquisitions were 
consummated. 1n particular, Express Scripts has imposed substantial price increases on 
several specialty pbannaceulicals after acquiring specialty pharmaceutical manufacturers 
or entering info exclusive distribution auangements. By acquiring, WeUPoint's specialty 
pharmaceutical business Express -Scripts will be able to exercise·market power and 
increase prices for these vital drugs. · . ·. 

The merger will increase the threat ofmonopsony or oiigopsonypower in the reduction 
ofservices for the·delivery ofphannaceutical services. The national full service PBMs 
already possess the abjJity and incentive to exercise market power over retail independent 
and chain pharrnacjes, and do so by reducing reimbursement rates and engaging.in 
deceptive and fraudulent conduct. ·Reimbursement from PBMs is a major source of 
revenue for retail pharmacies. The merger could allow the three remaining large national 
PBMs to decrease compensation to the retail pharmacies below competitive levds, 
ultimately leading to diminished service for consumers. 

.. 	 The FTC should· conduct a complete Second Request investigation and not cut short 
the investigation. Jn the paSt Administration the FTC cleared significant PBM mergers 

• 	 Spocialty phrumaceuticals am very expensive drugs, typically biotech-developed and protein based drugs that 
are typically no! distributed at • retail phannacy store. These drugs often require spedal handling, such as 
refrigeration, Therefore, there is a need for special dislnoution capabilities ancl patient support s.ervices. 

,2 
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without an extensive investigation. The CVS/Caremark merger was cleared without a, 
Second Request and the Caremark/ AdvancePCS merger was cl eared based OJ1Jy on a 
"quick look" review.5 During 1be past decade there have been a series ofPBM mergers 
which have significantly increased concentration in the marl:et. Since 1he CVS/Caremark 
and Caremark/ AdvancePCS mergers were consummated, concentration levers in tl1e 
national full service PBM market have become more problematic as the largest PBMs 
have grown significantly, There is little evidence that these mergers have Jed to more 
efficiency or lower prices. lndeed the profits of the largeSt. J'BMs have grown and lhe 
largest PBM, CVS/Caremark has used its merger to stifle competition and increase costs 
to conslliners. As the AAJ Transition Report, The Next Antitrust Agenda, observed: 
"[a)banaoning enforcement in these key areas leads to sign:i:fiicant harm. to consumers."b 
This merger eliminates an important competitor :from the national market, increasing 
concentration and the 1hrea1 ofhigherprices. 

THE IMPORTANT COMPETITIVE CONCERNS ·oF PBM MERGERS 

As the country tackJes.the difficult issue .of health care reform, the role ofheaJth.care 

interrnediari_es, such as PBMs and health in~urance companies, should receive considerably 

greater attention. There is increasing evidence that 1hese intermediaries often faj] to fulfill tl1e 

interests ofconsun:iers and patients. Jn part, that is because ofthe lack of transparency and the 

opportunities for deception. There are two elements necessary·for markets to perform 

effectively: transparency and choice. Unfortunately the PBM market, dominated by a tight 

oligopoly -which engages in deceptive practices lacks both of these necessm-y elements t0 a well 

functioning market. As the AAJ Transition Report observed, there lbas been a tremendous 

~ount of consolida1ion in both PBM and health insurance markets and this consolidation has 

not benefitted consumers of competition.7 

. 


A recent series of articles in the Wall Street Journal observed that 1l:iese intennediaries and in 
. particular PBMs have not functioned effectively in the health care context and middlemen often 
seem to ex~rcise market power: 

[W)hile 1he Internet, deregulation and relentless corporate cost-cutting have 
squeezed middlemen elsewhere, the health-care middlemen are prospering. The 
three largest pharmaceutical benefit managers, for instanee, bad net income of 
$1.9 billion last year, a sum that exceeds the annual operating budget ofNew 
York's Sloan Kettering cancer center. Jn corners of the system such as Medicaid 

We note the law fimJ that represented one of!he parties in the Caremark/AdvancePCS merger observed that, 
the investigation was closed on a "quick look" review. See· 
http:/lwww.jonesday.com/experience/experience_detail.aspx?exJD~S9298. This means !hat the Commission 
did not conduct a full investlgation of that merger. 

' American Antitrust Jnstitutc, The Next Antitrust Agenda 3 J7 (2008). 
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-managed care and nursing-home drugs, little-known intennedimies rack up tens 
or hundreds of millions of dollars in profit.8 

_ . 

The Jack of transparency and the extensive deceptive and fraudulent practice:> only exacerbate 
the competitive problems. The PBM industry is plagued wi1h substantial fraudulent, deceptive, 
and anticompetitive conduct. In tbe past five years alone, cases_brcmght by a coalition of over 30 
Stale Attorneys Generals (AGs) have secured over $370 million in penalties and fi;nes for 
deceptive and :fraudulent conduct by the three major PBMs. (See Appendix A for list of cases) . 

. These cases were brought based on allegations of-fraud, rnisrepresen13tion to plans, patients and 
providers, pocketing the plans funds through spread pricing, 'improper therapeutic substitution, . 
1injust enriclimen1 through secretive kickback schemes,.and failure to meet ethical and safety 
standards. Specifically the slates found that the PBMs accepted reba:ltes from manufacturers in 
retum for placing higher priced medications on the fonnulary, played ilie "spread" between the 
prices paid by clients and tlie price paid at the pharmacy, and favored lrigher priced drugs that 
provided PBMs wilh greater incentives and switched customers from low-cost to the higher-cost 
medications. · 

Several inve_stigations of the major PBMs continue by a group ofAGs. As a bipartisan group of 
state legislators haii noted: 

We know ofno oilier market in which there has been such a significant number of 
prominent enforcement actions and i.i:lvestig~tions, especially_in a market with 
such a significant impact on taxpayers. Simply put, througho'Ut the United States, 
mnnerous states are devqting considerable enforcemeJ:!t resources to combating 
fraudulent and anticompeti)ive conduct by PBMs. Th.is is because those activities 
are laking millions oftaxpayer dollars and denying government buyers the 
opportunity to drive the best bargain fo~ the state.9 

A central problem with the_ lack of competition is the lack oftransparency. Jn an important 
decision upholding state regulation ofPBMs, ·\)ne federal court observed, "(w )hether and bow a 
PBM actually saves an individual benefits provider money with respect to ilie. purchase of a 
particular prescription drug is largely a mystery to the benefits provider." The court elaborated: 

Thi;; Jack of transparency also has a tendency to undenni.ne a benefits _provider's ability to 
detennine which is the best <llliong competing proposals from P.BMs. For example, if a 
benefits provider bad proposals from three different PBMs for]Jharmacy benefits 
management services, each guaranteeing a particular dollar amount ofrebate per 
prescription, the PBM proposal ·offering the highest rebate for each prescription filled 
could actually be the worst proposal as far as net savin"gs are concerned, because that . 
PBM might have a deal with the manufacturer that gives it an incentive to sell, or restrict 
its fonnulaiY,, to the most expensive drugs. In other words, although PBMs afford a . 
vaiuabie bundle of services to benefits providers, they also i:nt.-Qduce a layer of fog to ilie 

Barbara Martinez, el al., "Health-Care Goldmines: Middlemen Strike it.Rich,~ Wall Stre_el Joun1al, Al 
(December 29, 2006) . 

• Letter from Senator Mark Montigny lo FTC Chainnan Deborah Platt Major= (May l l, 2005). 
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market that prevents benefits providers from ft]lly understanding how 1o best mini.nUze 
their net prescription drug costs.JO · 

The current concentra1ed,nature of the national full service FBM markel only exacerbates 1l1ese 
problems and ii increases 1he need for bo1h government enforcement and potential oversight of 
the PBM industry. Careful scrutiny ofthe pmposed Express Scripts/WellPoint merger is 
necessary to assure that thes·e problems are not heightened by the increased concentration 
resulting from the merger. 

ANALYSIS 

The Provision-of PBM Services to Large Plan Sponsors May lkBanned By the Acquisition 

The proposed merger could significantly reduce competition in the market for 1he provision of 
PBM services to large plan sponsors. n In the .Caremark/AdvancePCS merger, the FTC 
Ieaffinned that the provision .ofPBM servic.~.s_t~ }'!!g~ Jll.311 s.ponsQr.>. is.a relevant market. (1l:tis 
market was firsT<lefined lli. the Lilly/PCS enforce~ent action in 1994). This market retains its 
vitality tod~y. Large employers and unions are dependent on the full range of services that 
national full service PBMs provide. These entities usually mustrely on national full service 
PBMs, which possess the economies of scaie and scope ~at sniall P:BMs Jack. 

Jn !his market there are four major PBMs that offer services 

PBM Covered Lives (in millions) 

CVS/Caremark l 34 
Medco 65 
Express Scripts 50 
Wellpoin1 39 

This merger will combine the third and fourth largest PBMs, resulting in the second largest PBM 
wl1h over 89 million covered lives. After the big three, the next largesfPBJ\1, Medlmpact, has 
only 27 million covered lives. 

Since the approval of the CVS/Caremark and Caremark/AdvancePCS acquisitions, the role of. 
!he leading national PBMs has become increasingly developed and prominent. The national full 
service PBMs have created the broadest range ofpharmacy networks and the strongeSt and 
lowest cost mail order s:Ystems. This buying power by aggregating covered Jives and distribu1ion 
systems provide them significant cost advantages over smaller PBMs. :That is why customers are 
reluctan1 to move from one ofthe lop tier PB Ms. 

10 
Phann. Care Mgmt. Ass'n v. Rowe, 2005 U.S. Dis!. LEXIS 2339, ai '7-8 (D, Me.Feb. 2,2005), a.ff'd, 429 

F.3d 294 (Jst Cir.2005). 
II We idenlify large plan sponsors as one group of customers lhal could be banned by 1he merger because the 

Commission addressed those cuslomers in lhe CVS/Caremark/AdvancePCS investigation. However, even 
smaller plan sponsors may be adversely affecled.by the merger and lhe Commission should investigate that 
queslion. Smaller plan sponsors may have even fewer options than large plan 5ponsors. 
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Jn additio~, since tb:e CVS/Caremark and Caremark/AdvancePCS mergers, the major PBMs have 
acquiied specialty pharmaceutical finns wmch provide another substantial competitive 
distinction. Specialty phannaceuticals are increasingly a critical part of the services sophisticated 
PBMs offer plan sponsors. 'This is because specialty pharmaceuticals are far more costly 1han 
traditional drugs and plan sptmsors are demanding coverage of a broad range of these drugs for 
1heir subscribers. Moreover, specialty pharmaceuticals are a major source of revenue for PBMs. 
Jn the past 1hree years, each of tlJe four national full service PB Ms acquired some 9f lhe largest 
specialty pharmaceutical fmns, therefore giving them a significant advantage over non­

12 . dPBM	 • .mtegrate . s. . 	 . 

In light of the foregoing developments, it is very likely that smaller second-tier PBMs could not 
constrain any post-merger anticompetitive conduct.13 ln the Caremark/AdvancePCS merger;the 
FTC predicted that competition among the remaining fuJrservice PBMs, along with "significant 

. add.itional competition from severaJhealth plans and several retail pharmacy. chains offering 
PBM services_should suffice to weventthis acquisition from giving rise to a potentially 
anticompetitive price increase." 4 However, the FTC's predictions about ihe ability of second­
tier PB Ms to restniin potential anticompetitive conduct of the four national full service PBMs 
appear to .have missed the mark. First, many-of the retail pharmacy PBMs have disappeared (one 
of the largest, R:xAmerica was acquired by CVS) ..Second,.none of the second tier PBMs has 
grown substantially, in terms of covered lives or prescriptions in the past several years. Finally, 
the four top tier PBMs conSistently retfiln over 90% oftheir .business_ To the extent that each of 
the major PBMs have Jost business, they have primarily lost busmess to each other rather than to 
the second-tier PBMs.15 In fact, the major PBMs suggest that !he only competitive threat they 
face is from each other. 

.:· ,. : ... ' ' 


The fact t:bat second-tier PBMs have not gained more business from the largesi ~BMs is not 

surprising. The largest PBMs possess substantial economies of scale mterms ofpurchasing 

power, mail order operations, and specialty pharmaceuticals that give them a significant cost 

advantage over the second tier PBMs. To illustrate 1his difference, consider the simple issue of 

buying power. CVS/Caremark has over 130 million covered lives, the combined Express 

ScriptS/W ell point will have almost 90 million covered Jives, and Medco wiil have over 50 

million. The next JargestPBM has only 27 million covered lives. lfExpress Scripts acquires 

Wellpomt, the three largest PBMs will potentially be able to secure !'.!Ven substantially greater 


12 	 'fbe fact that ihe major PBMs acquired other specialty pbannaceutical fums :rather than expanding their own 

specialty pbannaceutioal operations suggests that internal growth by smaller PBMs into specialty 

phannaceuticals is difficult. · · 


. . 	 . 
13 	 By non-integrated we mean PBMs without mail order or specialty pbannacentical operations. 

J< 	 See Fedeml Trode Commission, "Slatement, Jn the Maner of Caremark fut, lncJAdvancePCS," (February I l, 
2004), available al http://www;ftc.gov/opa/2 004/02/Caremarkadvance.htm. · 

IS 	 See Le)unanBroihers, "Medco Health Solutions 5" (December 4, 2006) (observing !hat in 2006,.29 percent of 
Medco's new business was .from Caremark and 31 percent was from Express Scripts; in 2007, 33 percent was 
from Caremark and 26 percent was from Express Scripts). · 
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rebates on pharmaceuticals purchased, providing a significant cost advantage- over second-tier 
PBMs. 

There is a similar disparity in size between ilie Express Scripts!Wellpoint, CVS/Caremark, 
Medco, and remaining PBMs in terms of the number of claims processed and prescriptions 
dispensed. PBMs are primarily distribution and'clain~s processing businesses and economies of 
scale are central to cost differences in these types of business. These economies of scale are 
again a significant differentiating factor between the largest and smaller PBMs. Moreover, the 
largest PBMs have more sophisticated claims adjudication software., whkhis critical to handling 
multiple plans. 

Scale economies are also critical in the development ofdrug cost containment programs and new 
fonns of clinical and therapeuticinnovation. Clinical cost containment programs are most 
effective when su'pported by a strong database based on a Jarge number ofcovered lives .. 
Moreover, these .clinical cost containment programs have large fixed costs associated with 
hayjng phannat;ists, @s, @d qualifie~ staffsjn:tet.ac.t.:With .physician and patients. The largest. 
PBMs are more effective a1 these types of clinical and therapeutic programs and that is another 
important distinction recogirizedby plan sponsors. Moreover, the success ofnew clinical 
innovation strategies is depende;nt on these economies of scale.16 

. 

The foregoing analysis does not ~riticize the exercise. ofbuyer p~wer by PBMs or their efforts 
to assist plan sponsors in controlling costs. Rather, it recognizes that only competition can ensure 
that the benefits of the exercise of buyer power are actually passed on to the ultimate consumers 
- the plan sponsors who purchase PBM se1vices. Without competilllon, consumers cannot be 
assured tha1 increased buying power will lead to lower prices. 

There are Significant Barrier~ to Entry and Expansion 

TI1e parties may suggest that second-tier PBMs serve as a competitive restraint, or could expand 
to become a more significant restraint The facts belie this possibility. The four largest PBMs 
consistently report that they retain over 90 percent of their business when contracts are rebid.l 7 

The covered Jives of smaller PBMs have not increased significantly over the past several years. 
Smaller PBMs primarily have adopted a niche strategy aimed at smaller governmental and 
private plan sponsors. The fact that PBMs owned by health plans <rre being divested suggests that 
these smaller PBMs have l:inllted viability. These smaller PBMs lack tbe economies of scale.and 
scope to effectively compete with the four major PBMs. Not smprisingly, on the rare occasions 
where the large PBMs lose business, it is primarily to other large PBMs. 

The following may be significant barriers to expansion by tbe second-tier firms: 

• Second-tier PBMs operat.e at a significant cost disadvantage; 

" Medco Health Solulions, Presentation al Wachovia Se9urities Heallhcare Conference (January 30, 2007). 

11 The foci that lhe same 3-4 finns have domina1ed the markef since at leas11hc time of the Lilly/PCS consent 
decree should crea1e a significant level of skepticism about claims ofready expansion imo the top tier. The 90 
percent relention rate suggests that there are significant switching costs to .convertiTig to olher PBMs. 
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,. 	 Second-lier PBMs lack mail .order and specialty phannaceutlcal operations and the lack 
of such operations only increases their cost disadvantage~ 

• 	 Second-tier PBMs lack the reputation to handle large plan sponsors; and 
• 	 There are significant swilching costs involved in moving from one.PBM to another. 

Reputational bruriers can be an important barrier to expansion. PBM services--especially i;laims 
processing and. clinical management-are heavily depeodent on econo:mies of scale and the 
ability to guarantee the highest level ofperformance;Thus, large plan sponsors will look for a 
proven track record and lbe experience ofhandling other sophisticated plan sponsors before · 
seriously considering otber'PBMs.18

.That explains why the retention :rate of the largest PBMs is 
so high. 

li:J other mergers, the courts have found these types ofin1pediments to be significant barriers to 
entry and expansion. For example, as the court observed in the FTC's successful ch:illenge to the 
drug w.holesalersmergers: "[t]be sheer economies of scale and scale and strength ofreputation 
that the Defendants already have over these wholesalers serve as barriers to competjtors as they 
atlempt to grow in size."19 We believe.the same conclusion will be true for the PBM market. 

The Merger Poses a Significant Rlsit of Coordinated Interaction 

The merger may pose a particular threat of coordjnated action in llie provision of P~M services 
to large plan sponsors. Structurally, the market is susceptible t6 coordination -it is highly 
concentrated and that level ofconcentration bas increased over time. ]t seems clear there. are 
significmt barriers lo eotry and expansion. 

In the FTC actions against the Lilly/PCS and Merck/Medco mergers tbe FTC recognized and 
alleged the potential risks of coordinated interaction. Those risks have become more significant 
as concentration has increased. Moreover, there are several bases far coordination among PBMs, 
including coordination on customers, types of services offered, pricing to pharmacies, terms of 
service, pricing and other faciors. 

The uoique role of WellPoint is important to the analysis. Of the four major PBMs, Next RX is 
the only one owned by a health insurance company. As such it has different financial.incentives 
and capabilities than the three other large PBMs. PIIM services are an ancillary product for 
WellPoint - thus, it has less of an inceotive to exercise market power in PBM services 'and has 
greater .financial resources to disrupt the market. Not surprisingly, WellPoint has never been the 
subject of any of the numerous multistate enforcement actions, since 3t has less ofan incentive to 
"game the system." Unlike one of the three largest PBMs, Wellpoint.bas much more to lose in 
its overall insurance business ifa plan sponsor finds out there has been fraud or deception. 

18 See United Stales v. United Tote, Inc., 768 F. Supp. J064, J078 (D. Del. 19.91) l descnl>jng importance of 
reputational barriers). 	 · 

19 FJ'Cv. Cardinal Health, Inc., .12 F. Supp. 34, 57 (D.D.C. 1998); see United States v. Rockford Memorial 
Hosp., 898 F.2d 1278, 1283-84 (7"' Cir.. J 990) .("Uie fact (that fringe firms} arc .so small suggests that they 
would incur sharply rising costs in trying almost to double their output , .. it is Ibis prospect which keeps them 
small'"). 
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Similarly, unlike the bfo three PBMs, mail order j5 not a significant profi1 center for WellPoint, 
so there is Jess of an jncentive to impose egregious policies '!o force .consumers to mail order.20 

Simply, because of its o,wnership by an insurance company, Next RX is more likely 10 remain an 
"honest broker" for plan sponsors and is less likely to follow coordination by the three largest 
firms-

Next RX has already demonstrated its poteniially disruptive role in 1be market. Unlike the three 
dominant PBMs, it offers capitated contracts to plan sponsors in which it shares the risk of 
increased drug spend. These capitated contracts service as an im:pertant competitive constraint in 
the market and dampen the ability of the large PBMs to coordinate and change higher prices. 
Moreover, fuey are a different product offering which makes coordination more difficult. Thus, 
WellPoint may acl as a maverick in the market The DOJ and '.FTC have successfully challenged· 

. mergers in the past where tlie merger would eliminate a maverick in the market. Thus, the FTC 
should fully explore this issue in its investigation, 

The Provision of SpeciaJty·PhannactDistribiition Servicedviay.be Harm~a by tbe 
Acquisition · 

Express Scripts' acqui;1tion ~fWe11Poin1's PBM business. could pose competitive problems in· , s 
the distributiou of specialty pharmaceuticals .. Specialty pharmaceuticals are expensive drugs, f';;: 
which often must be taken in the maintenance basis_ Jn iliepas1JBWy"Cars, each of the large ,., 
PBMs recognized the competitive significance of the distribution of :qiecialty pharmaceuticals by '3 
acquiring major specialty phrumace.utical distributors in the past three years. 1n other cases the Y 
major PBMs have.entered into exclusive distribution arrangements. Express Scripts is currentJ 
the second largest specialty pbannaceutical distributor in the U_S. behind Medco. The proposed 
transaction would make the combined entity even more dominant in individual specialty 
pharmaceutical markets. 

These recent acquisitions of specialty pharmaceutical manufacturers by PBMs have already· 
nsul1ed in significant competitive hann. Express Scripts.has acquired two specially 
pharmaceutical manufacturers~ Priority Healthcan; and C.urascriP1. Jn addition it has entered 
inlo exclusivity arrangements with some manufacturers. Many of those acquisitions or 
distribution alliances have Jed to substantial increases in the prices of several specialty 
pharmaceuticals; Perhaps the. most ti:onbling example, involyes Express Scripts. Once it secure.fl 
exclusive djS)rihntion rights Jt nused fue price of a vital drug to treat thousands of children 
;mffering from epilepsy, H.P. Acthar Gel, from $1,600 a vial to $23,000 a vial, an increase of 
over J400%. This ls just one of several examples ofPBMs imposing dramatic.price increases. 
As the New York Times observed "in recent years, drug benefit managers like Express Scripts 
have built lucrative side businesses seemingly at odds with [the mission of delivering the best 
price]."21 

· 

,. 
Only 10% of.WeJJPoinl's prescriptions are 1hrough mail order compared to 24% for Express Scripts. 

1J Milt Freudenheim, "The Mid.dleman's Markup" April J9, 2008, available at 
http:lfqfiery .n)'limes.com/gsllfullpage.html?res=94 ODEED.6 J43DF93AA257 57COA 96E9C8B63&sec=&spon= 
&pagewantcd=all. 
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. As the Commission recognized in its recent enforcement action against Ovation, there iS 

tremendous potential for pharmaceutical firms, including PBMs to acquire drugs for highly 
YUlnerable populations and rapidly increase·prices in an anticompetitive fashion. 1n the Ovation 
matter Co:rinmssione,r Rosch explained how an acquisition of this type rmght l:Je anticompetitive, 
even if it did not eliminate a horizontal competitor, because it eliminated a reputational barrier 
tbai prevented anticompetitive conduct.22 

· .· 

We urge the Commission to explore Commissioner Rosch's theory in this and other matters 
involv:ing phannaceutical manufacturers. Controlling pharmaceutica:J costs is increasingly 
critical to the nation's efforts to manage its overall explodlng healthcare costs. PJ;iannaceutical 
manufacturers and PBMs are increasingly looking for opportunities to fmd and. exploit untapped 
market power. The specialty pharmaceutical acguisitions by PBMs, mcludlng the.Express 
Scripts/WellPoint :merger are a good place for tbe Commission to expJore this new form of 
hannful conduct 

ln addition, 'the FTC'should explore if this merger will lead to anticompetitive effects in the PBM 
service market fu:rough lhe loss ofa reputational constraint. Currently, WellPoint does not have 
an incentive to use its PBM services to exploit cons.umers or exercix :its potential market power, 
Exploiting 1hat power might convince customers to go elsewher~ for otiJer more JUcrative 
products that WellPoint produces, primarily its health insurnnce products, ln the Ovation matter, 
1bat repulational constraint prevented Merck from fully ex:ploiting·any potential monopoly power 

, over th<:< drugs it sold to Qvi!ffijn; once that constraint was removed Ovation rapidly increased 
prices. Express Scripts has already· shown its willingness to engage m this type ofstrategy in the 
Acthar Gel example. · Tiris merger should be scrutinized to. deter.mine ifibe eliminati1:m of a 
r_eputati~nal barrier would harm consumers in the PBM services maiket. 

Finally, the Commission should consider the evidence from these.past acquisitions of specialty 
phannaceutical manufacturers in evaluating the parties' aJleged claims that this merger w.iil be 
efficient or w.ill benefit consumers. Although the PBMs may suggest their recent acquisitions, 
such as acguisi.tions of specialty pharmaceutical fmns, have benefitted consumers, the reaJjty is 
to the contrary. 

The Acquisition May Lessen Competition in the Purchase by ·PBMs of Pharmacy Services 
from Retail Pharmacies Hanning Consumers through a Reductioll in Service and Choice 

The acquisition poses competitive concerns over the exercise of monopsony power. One ofthe 
most important as.Peets ofPBM services is ihe provision ofdistribution ofdrugs through 
pharmacies. As the Conul)ission is aware, pharmacies play a critical r-0ie in·providlng services to 
consumers and educating them about.the different alternatives in the market place. Pharmacies 
have alsoplayed an essential role in the creation and implemenjation ofMedicare's 
pharmaceutical benefit program. 

As ageneral i:natter, buyer power issues need greater scrutiny in merger investigations, 
especially those involving healthcare providers. As AAl observed in The Next Antitrust 

,, 
Concurring State!llenl ofCollllnissioner J, Thomns Rosch, Federal J'rmle C:ommission v. OYation 

.Pharmac!'Uticah. inc, available al http://www2.flc.gov/os/caselist108l0l56108!2 l6ovationroschstmlpdf. 
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Agenda, 1here were ve;ty few recent mergers challenged based on buyer power concerns. The 
relatively Jax approach may be based on several mistaken assumptions. Buyer power does not 
necessarily result in benefits to consumers especially where the buyer also possesses market 
_pOwer in the downstream market Moreover, when the PBM buys pbannacy services it may not 
be. acting in the interest of the ullirnale consumer - its interests may be to expand hs own retail or 
mail order sales and raise the costs of the rival pharmacy. Thus, it has ilie incentive to use . 
reduced reimbursement to drive its rivals from the market; which ultimately may hann 
consumers in reduced servjce, convenience and choiee. 

The Next Antitrust Agenda provided an in depth rev.iewofhowbuyer p()wer can harm 
competition in a variety of environments. 11 focused on how the Jaclc of seller alternatives could 
ultimately hann consumers and how buyer power could occur at lower market shares than ·seller 
power. The Report specifically analyzed how a PBM mergercould hann consumers through the 
loss of service, diversity and choice. Jt discusses a hypotheliCal merger among PBMs and noted 
that increased buyer power would not necessarily benefit competition or consumers. The Report 
observes t]Jat because..of a PBM ·merger that ini;:1eases buyer_poweir '.'fd)iversity and consumer 
cliofoe are more iikely wh·en kaividually owned.pharmacies compete in !he retail market," but as 
a result of the merger "many 9fthese small pharmacies may"fi:nd jt ilifficult to slirvive_''23 That 
Joss of service; convenience, and consumer choice is a significant c.oncem for consumers who 
rely on community pharmacies for their greater level of service a:na convenience. 

Past PBM mergers have Jed 10 a significant increase ill monopsony or oligopsony power, 
banning i:he ability ofphannacies to deliveJ: adequate services 10 CODSllmers. These problems are 
fat more severe in pharmacy markets than markers involving other health care providers, siJ:ice 
PBMs are not only payment intennediaries, but also are competitor.s since PBMs .have m.ail order 
operations that compete against pharmacies and the largest PBM_ SoPBMs have an even greater 
incentive and ability to foreclose phannacies and raise their costs. The CVS/Caremark merger, 
which combined the largest pharmacy chain with the larges·! PBM h.ave exacerbated 1hese 
problems, creating a single firm which appears to use its PBM operations strategjcally to raise 
rivals costs, which ultimately wj]J raise prices to consumers and limit consumer choice. 

The proposed acquisition increases the harm from monopsony or oligopsony effects by enabling 
the combined finn, either alone or in combination with the other remaining national full service 
PBMs to reduce the dispensing fees paid to retail pharmacies. As we explain at length in The 
Next Antilrust Agenda, the "competitive effects ofbuyer power are quite different depe.nding on 
.whether i1 is m011opsony power against powerless suppliers or countervailing power against large 
suppliers with market powei."24 The fonner can be competitively beneficial, forcing suppliers to 
reduce costs (although there can be problematic effects from a wealilh transfer or discrimination), 
Monopsony or o]igopsony power can be problematic because it will lead to reduced output and 
higher prices. · 

ln this case there is a significant threat on the exercise of monopsony power and an adverse 
impact on consumers and community pharmacies. Community phan:nacies operale at very low 

American Antitrust Jns!itute, The Next Anlilnlsl Agenda 125 (2008). 
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margins. The vast majority of revenue for community phannacies is from dispensing 
prescriptions. A reduction in dispensing fees by the merged fum could drive many community 
pharmacies ou1 ofbtisiness, or force 1hem to reduce hours or. the level.of service. Recent 
litigation has· demonstrated how a reduction in reimbursement in a relatively small set of drugs 
could drive 1housands of ¢ommunity pharmacies out ofbusiness.25 Tlris merger poses an even 
greater threaf to ihe service, convenience and choice offered by col1l1IIUDity pharmacies. 

' 
We respectfully di~agree with the observations of the FTC in the Caremark/ AdvanqePCS merfer 
that characteristics of1he PBM market made such an exercise ofmonopsony power unlikely.2 Jn 
that statement the ffCsuggested thatmonopsony concerns were not sigcificant because:{}) 
contracts are 'individually negotiated and (2) the post-merger market share is not great enough to 
expect a monopsqny effect. Finally, tbe statement suggested that increased buying power would 
increase PBM m;p-gins and some ofthose margins would be passed on to PBM clients. 
. I 	 , . , , 

! 
We believe the :flicts and economic theory do not support the FTC' s conclusion: First, 
community phartnacies are not given the "privilege" ofnegotiating contracts wiih PBMs - PBMs 
present them co~tracts on a "take it or leave it basis." ·There is no evidence !hat community 
pharmacies havp any type ofnegotiating,power. Second, the FTC aJJ.Pliea too high a threshold in 
analy~g ~e njarket shar:s ~ecessary to raise monopsony or oligopsony concerns. !he i:narket 
shares m this nlerger are s1gmficant enough to pose monopsony concerns. As explamed m The 
Next AntitrustL\genda, monopsony power concem can exist at relatively low market shares, 
even below 20)%.27 Third, the question ofbenefits to 1he plans is ambiguous at best. PBMs 
typically refus,b to disclose to plans 1he amount of reimbursement lo p!iarrnacies and sometimes 
are deceptive ,about the reimbursement level. Because ofthe lack oftransparency and market 
concentration!, plans typically cannot bargain with PBMs to share the fucreased margins from 
reduced reimbursement. lndeed, the several AG enforcementactions and recent audits by state 
gove!llIDent~have found that PBMs often pocket ihe reductions in pharmacy costs. Jn any case, 
even if there/were some alleged savings to ihe plans, the ultimate consumer may be harmed in a 
reduction of; service and convenience iflower premiums force co:mnmnity pharmacies to c~l 
backservices, hours, or. exit th.e market. 

1> 	 Jn a n;cent consideration Jlf a proposed settlement ofAverage Wholesale Price litigation Judge Patti Saris 
require)J the parties lo renegotiate the settlement and narrow its scope, because of tlie potential impact on 
C,OmllllDlily pbannacies, which would have diminished phannacy sefvices. aniJ fiJreatened the viability Of many 
pharm~cies. New England Cwpenters Health Benefits Fund v. First DataBanlr, Inc. el al, Case No.' 05-cv­

. 1J !4sl (D; Mass 2005). The proposed settlement would have reduced tl;e AWP of approximately 8000 
N~tio~al Drug Codes (NDCs) by 5%. There was.evidence that this reduction could .have driven up to 50%.of 
cmmfnmity. phmmacies out of business. Jn response, the Court ordered. 'ft!e settling parties to reduce the 
nurnyer ofNDCs in the settlement to approximately 1400. - · 

See i:-ederal TnideCommission, "Statement, Jn !he Matter of Caremark Rx, lncJAdvancePCS," (FebJ1lllI)' I I, 
200~), available al httj:i:l/www.ftc:gov/OPa/2004/02/Caremarkadvance.hbn at pp 2-3. We urge tlii: Commission 
to r~visit its conclusions in thabnerger. First, the numerous ~late enforcemenl actions.suggest that1he·benefits 
of ;Jny increased buyjng power may simply·be potketed by the PBMs. Second, the investigation was resolved 
by'.a quick Jookinslead ofa complete investigation. 

American Antitrust Institute, The Next AntilJUsl Agenda l04 (2008). 
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Finally, monopsony concerns are not new to the PBM marke1. There are several oh-going private 
litigation cases alleging the exercise ofmonopsony power either by the national foll service. 
PBMs individually or collectively with eaCh other. 

The FTC Should Issue a -S!!cond Request 

There has been significant PBM consolidation in the past S years. Unfortunately, the FTC has 
failed to conduct a thorough investigation of any of these mergers. Mostrecently, the 
CVS/Caremark merger was cleared without a Second Reguest. That was unlike the Clinton 
Administration when Second Requests were issued in several PBM mergers ru;id enforcement 
actions were taken against -qi_e Lilly/PCS and Merck/Medco mergers. ­

We believe this Jack of enforcement has led to diminished competition and hann to consumers. 
In our Transition Team report we highlighted the important role ofhealthcare intermediaries, like 
PBMs and the lack of enforcement in the past Adniinjstration: 

In the absence of federa.I enforcement, there has been a tremend ons increase in 
-consolidation in the health insurance and PBM markets and .a significant number of state 
and private enforcement actions against alJ.these entities. The health insurance market 
has experienced a rapid consolidation, and the vast majority _of metropolitan markets-have 
become highly concentrated. A similar trend has occurred ip the PBM market. 
Abandoning enforcement in these key areas leads to significant harm to consomers.28 

We hope the FTC takes a.different direction. This merger is an critical opportunity for the FTC 
to reevaluate the assumptions and theoretical arguments that may have served as the basis for 
earlier non-enforcement decisions. Moreover, this merger may lead to ·increased PBM 
consolidation. Thus the FTC should conduct a thorough investigation to accurately assess the 
competitive impact of this merger. 

CONCLUSION 

PBMs serve an important role in the heallh care delivery system. In light of increasing 
pharmaceutical expenditures and the critical role of PBMs in.health care reform, it is even more 
important for the FTC to ensure that the PBM market is competitive_ The promise of PBM.cost 
containment is dependent on competition that compels PBMs to pass on cost savings to plan 
sponsors. Given the potential substantial harm to competition that may resul! from this merger, 
the AA! urges the FTC to issue a Second Reguest and conduct a thorough investigation. 

CONTACT INFORMATION 
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Appendix A - -Federal and State Litigation Regarding Pharmacy 


Benefit Managers 


January 2009 

From 2004 - 20Q8, the three major PBMs (Medco, CVS Caremark, 11nd Express Scripts) faced 
six major federal or multidistrict cases over allegations offraud; 11.lisrepresentation to plf!ns, 
patienis, andproviders; improper Nierapeutic substitution; unjust enrichment through secret 
kickback schemes; and failure to meet ethical and safety sta11darils.. These cases res11lted in 
over $371.9 million in damages to states, plans, and patients so far. Ihe mostprominent cases 
were brought by a coalition ofover 30 states and the Department ofJustice. Below is a 
summary ofthese six cases. Note that the regulatory provisions ofmany ofthese settlements 
will expire with ill the next 2-10 years. 

1. United States v. Merck & Co., lnc., el al (also cited as United SJnles ofAmerica v. Merck­

Medco Managed Care L.L.C., et aL) ~.D. Pa.) . 

Settled: October 23, 2006 

Damages: $184.J million 

States participaling: Ari'wna, California, Connecticut, Delaware, Florida, Illinois, lowa, 
Louisiana, Maine, Maryland, Massachusetts, Nevada, New York, North Carolina; Oregon, 
Pennsylvania, Texas, Vermont, Virginia, and Washington. 

Claims: 

Whistleblower lawsuits, filed under the federal False Claims Act and state False Claims Acts 
against Medco Health Solutions, Inc., alleged that M_edco: 

• 	 systematically defrauded government-funded health insurance by accepting kickbacks 
from manufacturers in ex.change for steering patients to certain ptodµcts; 

• 	 secretly accepted rebates from drug manufactu:rers; . 
• 	 secretly increased long teJill drug costs by switching patients away from cheaper drogs; 

a:i:ld 
• 	 failed to comply with state-mandated qua]ity of care stand_ards.. 
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Settlemenf: 

• 	 A prelinnnary settlefuent in April of2004: 
Required Medco to pay $29. l million to participating states and affected patients; 0 

o 	 Placed restrictions on tbe company's ability to switcll drugs; 
o 	 lmposed measures to increase transparency; and 
o 	 Required Medco to adopt the AmericanPhannacists Association code of ethics 

for employees. · 

• 	 The final settlement, brokered in October 2006 required Medco to: 

. o Pay an additional $155 million; 


o 	 Enter into a consent degree regulating drugs switching. and mandating greater 
transparency; an"d ··· · · ···~- ·· · · 

o 	 Enter into a Corporate Integrity Agreement (CJA) as a condition ofMedco's 
continued participation ip government health programs. 

The Cm]JOrale Integrity Agreement w:ill expire in 201 J. 

2. 	United States ofAmerica, et al v. AdvancePCS, Inc. (Case No_ 02-cv-09236)(E.]). Pa.) 

Filed: 2002 

Settled: September 8, 2005 

Damages: $137.5 million 

Claims: 

Whistleblower lawsuit, filed under tbe Federal False Clairris Act, alleging that Advance PCS 
{now part of CVS Caremark): 

• 	 Knowingly. solicited and received kickbacks from drug manufacturers in exchange for 
favorable treatment of those companies' products; 

• 	 Paid improper kickbacks to existing and potential customers to induce them to sign 
contracts with the PBM; 

• 	 S.ubmitted false claims in connection wilh excess fees paid for fee-for-service 

agreements; and 


• 	 Received· flat fee rebates for inclusion of certain heavily utilized drugs. 
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Settlemeni: 

A 	settlement in September, 2005 required Advance PCS; Inc., to: 

• 	 Pay:a $137.5 million settlementandJace a five-year.injunction; 
• 	 Subinit to regttlations designed to promote transparency and reslljct drug interchange 

programs; 
• 	 Enter into a five-year Corporate Integrity Agreement; and 
• 	 Develop procedures to ensure that any payments between them and phannaceutical 

. manufacturers, cllents, and others do not violate the Anti-Kickback Statute of Stark Law. 

3. United States ofAmerica, et al v. Caremark, Inc. (Case No. 99-q-00914)(W.D. Tex.) 

Filed: 1999 

PendJng as ofJanuary 2009 

States participating: Arkansas, California, DC, Florida, Hawaii, flli:nois, Loiilsiana, 

Massachusetts, Nevada, New Hampshire, New Mexico, North Carolina, Tennessee, Texas, Utah 

and Virginia. 

Claims: 

This case is prosecuted under the Federal False Claims Act and numerous state False Claims 

Statutes. lt alleges that Caremark (now part of CVS Caremark): 

• 	 Submitted reverse false claims to the Govemment in order io avoid, decrease or conceal 
their obligation to pay the government under several federal health insurance programs 
including Medicaid, Jndian Health Services, and VeteransAffiills/Military TrealJi:Jent 
Facilities. 

4. States Attorneys General v. Caremark,lnc. 

·Filed: February 14, 2008 

Settled: February l4, 2008 

Damages: $41 million· 

States participating: Arizona, Arkansas, California, Coniiectfcut, Delaware, District of 

Columbia, Florida, Illinois, Iowa, Lquisiana, Maryland, Massachusefts; Michigan, Mississippi, 

Missouri, Montana, Nevada, Ne:w Mexico, North Carolina, Ohio, Oregon, Pennsylvania, South 

Carolina, South Dakota, Tennessee, Texas, Vermont, Virginia and Washington. 
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Claims: 

Complaint against Caremark by 29 Artomeys General alleges that Caremark 

• 	 Engaged in deceptive trade practices by encouraging doctoxs to switch patients from 
originally prescribed brand drugs to different brand name drugs. 

• 	 Did not inform clients that Caremark retained all tl;ie]Jrofits reaped from these drug 
switches; and 

• 	 Restocked and re-shipped previously dispensed drugs that had been returned to 

Caremark's mail order pharmacies. 


Settlement: 

in conjlinction with the complaints, states issued a consent decree/final judgment that required 

Caremark to: 

• 	 Pay a cqilective settlement of $4l million; 
• 	 Significantly change its business practices by imposing restrictions on d'rug switches and 

creating greater transparency; 
• 	 Apply a code of ethics and professional standards; and 
• 	 Refrain from restocking and recshipping retu.med drugs unless pennitted by law. 

5. State Attorneys General v. Express Scripts 

Settled: May 27, 2008 

Damages: $9.3 million to states, plus up to $200,000 lo affected patients 

Staies participating: Arizona, Arkansas, California, Connecticut, Delaware, District of 
CollUJJbia, Florida, lllinois, Iowa, Louisiana, Maine, Maryland, Massachusetts, Michigan, 
Mississippi, Missouri, Montana, Nevada, New Mexico, North Carolina, Ohio, Oregon, 
Pennsylvania, Souili Carolina, Soulh Dakota, Tennessee, Texas, Vermont, Virginia, and 
Washington. 

Claims: 

State Attorneys general settled consumer protection claims alleging that Express Scripts: 

• 	 Engaged in deceptive business praclicl':S by illegally encouraging doctors to switch their 
patients to different brand name drugs; and 

• 	 lllegally increased their spreads and rebates from manufacturers without passing -the 
savings on to the plans. 
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.Settlement: 

The settlement required Express SC:ripts to: 

• 	 pay $9.3 million to the states, plus up to $200,000 in reimbm=ents to affected patients. 
• 	 Accept reslrictioris on drug switching practices; · 
• 	 Increase transparency for plans, patients and providers; and 
• 	 Adopt a certain code ofpr6fessional standards. 

6. Local 153 Health Fund v. Express Scripts (111 re Express Scripts.Jnc. Pharmacy Benefits 
Management Lilig'!tion) (Case No._4:0Scmd-01672~SNL) 

Case consolidaled: April 29, 2005 

Pending as ofJanuary 2009 

Claims: 

This case, filed in the Eastern District of Missouri, alleges that Express Scripts: 

• 	 Retained undisclosed rebates from manufacturers; 
• 	 EriJiched itselfby creating a differential in fees; 
• 	 Failed lo pass on or disclose discounted drug.rates and dispensing fees; 
• 	 Gained kickbacks from drug manufacturers in exchange for :fuvoring certain drugs on !he 

fonnulary; 
• 	 C:i:n:umvented "Best Pricing" rules to artifJcia!lfin:flate A WP; and 
• 	 Enriched itself with bulk purchase discmmts that it failed to pas;; on to the.plaintiffs. 
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