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EXECUTIVE SUMMARY

The introduction of new “transportation network companies” or “TNCs” has had a “game
changing” impact on the traditional transportation industry. TNCs offer smartphone applications
(“app(s)”) which provide free online booking for for-hire transportation and/or ridesharing
services.! Passengers request rides through an app from a private passenger vehicle driven by a
non-commercially licensed driver, a commercially licensed vehicle and a commercially licensed
driver, or some other configuration of licensed/unlicensed vehicles and/or drivers. Passengers
generally pay for such services through a credit card, the information for which is saved
electronically in the passenger’s online profile for the app. The fact that anyone may pick-up a
passenger, in any type of vehicle, when the app communicates the passenger’s location to a
driver, has resulted in an onslaught of potential legal violations of local, state, and federal law.

TYPES OF CLAIMS

The advent of TNCs has raised several public safety and consumer protection issues that
are currently being litigated in lawsuits across the nation. There is a panoply of claims, although
many of the overarching theories of these claims overlap. Indeed, cases involving TNCs are
varied and include the following: (i) personal injury litigation and insurance coverage issues; (ii)
labor law violations and worker misclassification claims; (iii) contractual claims; (iv) false
advertising, unfair business practices and consumer protection lawsuits; (v) racketeering; (vi)
antitrust violations; (vii) disability discrimination; (viii) tortious interference with business; (ix)
government actions; (x) constitutional challenges; (xi) environmental law violations; and (xii)

other legal claims and forms of relief.

"For purposes of this report, we refer to “ridesharing”, although we neither concede nor endorse the proposition that
such apps are providing ridesharing services as may be defined by local regulation.
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federal Labor Law is a question of fact and depends on whether there is evidence that the
putative employer has exercised control over the manner in which the worker performs his or her
job and whether the worker’s services form the core part of what the business does. The lawsuits
alleging misclassification argue that drivers are integral to the operation of TNCs and thus, they
should be properly classified as employees and eligible for workers compensation and
unemployment benefits in the event that they are terminated. Further, drivers argue that TNCs
direct drivers not to accept tips because they are included in the service fees automatically
charged to customers’ credit cards. However, the law in many jurisdictions, as well as industry
practice, requires that gratuities be remitted to workers in full.

Contractual Claims

As an extension of the foregoing, drivers have also sued TNCs for failure to comply with
terms of their driver agreements concerning wages and gratuities. The breach of contract suits
also include claims that the TNCs have been unjustly enriched by the conversion of drivers’
gratuities as well as the equitable claims of quantum meruit and promissory estoppel, which
allow for a claimant to ask the court to enforce a promise, or an offer that was made to and
accepted by the claimant, even if the specific agreement at issue does not satisfy the required
elements of a legally enforceable contract.

False Advertising, Unfair Trade Practices and Consumer Protection Claims

Plaintiffs have invoked federal statutes such as the Lanham Act, and similar state
corollary statutes, to assert, inter alia, claims of false advertising. These claims allege that TNCs
have made false statements regarding their compliance with the law, which has deceived or has
the tendency to deceive the public, thereby resulting in damages in the form of commercial

injuries, or money spent to purchase TNC services. The false statements alleged include
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(1) charging fares that are far below market rate to constitute illegal predatory pricing with
which reputable transportation companies are unable to compete; and (iii) charging uniform rates
which restrain trade and constitute an effort to monopolize the industry and destroy competition.

Racketeering — Corrupt Business Practices & Scheme to Defraud

The federal Racketeer Influenced and Corrupt Organizations Act, commonly referred to
as the “RICO Act” or simply “RICO?, is traditionally used to impose criminal penalties for acts
performed as part of an ongoing criminal organization. However, RICO has been used in the
context of TNC litigation as a means to assert a civil cause of action for damages to businesses
caused by the TNCs’ vast commercial enterprise which flouts for-hire vehicle regulations
throughout the world.

Disability Discrimination

TNCs are also being brought to court for allegedly discriminating against passengers on
the basis of disability in violation of the federal Americans with Disabilities Act. At least one
federal case exists in which disabled passengers and disability rights activists are suing a TNC
for refusing to provide service to individuals with disabilities, refusing to have accessible
vehicles, and refusing to assist with the stowing of mobility devices.

Tortious Interference with Business

Tortious interference with a business is the intentional, damaging intrusion on another’s
potential or existing business relationship. The interference is usually alleged when a defendant
induces a contracting party to break a contract or steals customers away from a third party by
unlawful means. Within the context of TNC litigation, this claim has been asserted when
disruptive TNCs are illegally operating taxicab services without proper permits or insurance, and

through this violation, the TNCs are stealing drivers and taking passengers away from legitimate
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devaluation of medallion property right values. The Fifth Amendment of the United States
Constitution provides that persons must receive just compensation for the depreciation in value
of their property, whether by (i) an actual government acquisition (e.g., paying just compensation
to a homeowner if the powers of eminent domain are exercised to demolish his or her property to
build a highway), or by (ii) a regulatory taking, caused by government agencies and
municipalities enacting extensive regulations or failing to enforce the law resulting in a
devaluation of private property (e.g., failure to enforce laws against TNCs resulting in
depreciation in medallion values).

Environmental Law Violations

In additional to constitutional requirements, governments must comply with their own
administrative procedures when initiating new rulemaking and/or implementing new
regulations/legislation. In many cases, an environment assessment of new legislation is required
before such laws are implemented. At least one state lawsuit is asking a court to review the
procedures by which new TNC legislation was passed in order to ensure that the government
agency followed state law procedures for rulemaking and if not, to strike the law as void for
failing to comply with the requirement to conduct an environmental quality assessment.

PURPOSE OF THE REPORT

This report outlines the major and/or novel legal claims that have been asserted in TNC
litigatin across the U.S., including an explanation of potential legal theories upon which TNC
and disruptive app litigations may be based. We have first analyzed the most popular, novel and
compelling claims that have been used to challenge the operations of disruptive TNCs.
Following the summary of the causes of action, in the Appendix annexed hereto, we have

compiled case briefs for the most prominent lawsuits in which these legal claims are being
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SUMMARY OF CAUSES OF ACTION

1. Personal Injury Lawsuits & Insurance Coverage Issues

There have been several cases in which either passengers or bystanders have been injured
by a TNC driver during the course of TNC for-hire services. The crux of these claims rest on the
legal theory of negligence, but may also include an action for wrongful death when the resulting
damages of an alleged breach of duty of care results in death, rather than simply an injury.
Below we have summarized the elements of a negligence claim, and liability theories upon
which the claim may be based, as well as the elements of a wrongful death claim.

A. Negligence

Negligence is the failure to exercise the level of care that someone of ordinary prudence
would have exercised under the same circumstances. It may consist of actions, but can also
consist of omissions where there is a duty to act. Negligence involves harm caused by
carelessness, and not intentional harm. Five elements are required to prove a case of negligence:

1. The existence of a legal duty to exercise reasonable care. The plaintiff must show

that the defendant owed the plaintiff a duty of care.

2. A failure to exercise reasonable care. The plaintiff must show that the defendant

breached the duty of care.

3. Physical harm was caused by the negligent conduct. After establishing that defendant

breached a duty of care, plaintiff must prove the harm was caused by such breach.

4. Physical harm in the form of actual damages. In order for plaintiff to recover, he/she

must show that the defendants breach caused a financial loss.
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5. Proximate cause — a showing the harm is within the scope of liability. Plaintiff must

prove that the harm was not such a remote consequence of defendant’s actions that
there should not be any liability.

Negligence cases are very fact specific and all five elements need to be proven before a
plaintiff can establish his or her case. Negligence claims were raised in Jiang Liu, et al. v. Uber
Technologies, Inc. Case No. CGC-14-536979 (California), United Independent Taxi Drivers Inc.,
et al v. Uber Technologies, Inc. and Lyft, Inc., Case No. BC51387 (California); Herrera, et al. v.
Uber Technologies, Inc., et al., Case No. CGC-13-536211 (California) and Fahrbach v. Uber
Technologies, Inc., Case No. CGC-13-533103 (California).

The facts which form the basis for the negligence claim in the Liu case are as follows:
On December 31, 2013, an UberX driver was cruising through San Francisco when he struck a
family of three (Mother, Huan Kuang, 39, her son, Anthony Liu, 5, and daughter, Sofia Liu, 7),
killing the seven year old daughter, and severely injuring her mother and brother. Uber very
quickly denied any involvement in the accident, but has since admitted the driver arrested and
charged in the accident, was in fact an UberX partner. However, Uber distinctly notes that the
driver was not on an Uber call at the time of the accident. Uber has since terminated the services
of the driver, and although Uber has expressed its condolences to the family on its blog, it is
distancing itself from the accident or any liability for same.

The Liu family suit alleges that, at the time of the crash, the Uber driver was logged onto
the UberX smartphone app and was available to provide rides. As such, Uber is alleged to have
breached its duty of care by entrusting the diiver to provide transportation services for the
company, and by failing to learn, through background checks, that the driver may cause a danger

to the public. Further, because he was in the course of providing such services for Uber when
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B. Wrongful Death

In most jurisdictions an action for wrongful death is a purely statutory right which is
designed to compensate a surviving spouse and/or next of kin for the pecuniary losses sustained
due to a decedent’s death. The recoverable damages are not based on the negligent act, but
rather, on the survivors’ injuries resulting from the decedent's death. To state a cause of action
for wrongful death, a plaintiff must show: (i) that the plaintiff has capacity to sue as personal
representative of the deceased; (i1) that the plaintiff is the person entitled by statute to damages;
(iii) that there are alleged sufficient facts to show in what particular way the defendant or
defendants were negligent; (iv) that the defendants' negligence was the proximate cause of death;
and (v) damages.

Plaintiffs raised claims for wrongful death in Jiang Liu, et al. v. Uber Technologies, Inc.,
Case No. CGC-14-536979 (California).
C. Insurance Coverage/Declaratory Judgment

A declaratory judgment is a judicial determination of the rights of respective parties often
sought in situations involving insurance policies, contracts, deeds, leases, and wills. A
declaratory judgment differs from other judicial rulings in that it does not require that any action
be taken. Instead, the judge, after analyzing the controversy, simply issues an opinion declaring
the rights of each of the parties involved. Individuals may seek this type of judgment after a
legal controversy has arisen, but before any damages have occurred or any laws have been
violated.

Although the specific elements may vary from state to state, a declaratory judgment
requires a plaintiff to prove: (i) a substantial controversy between the parties; (ii) adverse legal

interests; and (iii) that those adverse legal interests are of sufficient immediacy and reality to
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justify declaratory relief. Declaratory judgments can be brought in federal court under the
Declaratory Judgment Act under 28 U.S.C. § 2201, or in state court under relevant state statutes.
This judgment is appropriate when it will “terminate the controversy” giving rise to the
proceeding. A declaratory judgment has the force and effect of a final judgment on the matter
and may be appropriate if there is specific warning of intent to prosecute. If there is a
prosecution already in process, generally courts will not issue declaratory relief.

Declaratory relief has been sought in several cases involving TNCs. See United
Independent Taxi Drivers Inc., et al. v. Uber Technologies, Inc. and Lyft, Inc., Case No.
BC513879 (California); Goncharov, et al. v. Uber Technologies, Inc., Case No. CGC-12-526017
(California) ; and Landmark American Insurance Company v. Uber Technologies, Inc., Case No.
1:2013-¢cv-02109 and Case No. 1:13-cv-02103 (Illinois).

In the cases captioned, Landmark American Insurance Company v. Uber Technologies,
Inc., Case No. 1:2013-cv-02109 and Case No. 1:13-cv-02103 (Illinois), Landmark American
Insurance Company brought two actions against Uber seeking a declaration from the Court that
Landmark had no duty to defend or indemnify Uber under a Landmark insurance policy as it
relates to Uber’s insurance claims arising from the Ehret case and Yellow Group case, more fully
explained below. Landmark alleged that relief sought by Ehret and Yellow Group against Uber

was not covered under the policy. A settlement was reached in each of these actions.
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II. Labor Law Violations & Worker Misclassification

Many licensed for hire vehicle operators invest much time and legal resources on the
issue of how to properly classify their for hire drivers under state and federal labor law.
However, TNCs that solicit and hire drivers to provide transportation services through their
app(s), may be creating a relationship between their companies and their affiliated drivers which
do not comport with legal standards for the independent contractor worker classification category.

Additionally, the contracts between TNCs and their respective drivers, may set forth
terms of “employment”, regardless of the driver’s classification as an independent contractor or
employee. Entitlement to a wage in excess of the minimum wage and/or the manner in which
gratuities are remitted may be outlined in an agreement between a TNC and driver. Below we
have summarized the claims that have been asserted by TNC drivers against TNCs. The
allegations involve labor law violations, including wage and hour claims and worker
misclassification claims.

The classification of workers as independent contractors or employers is important under
federal, state and local tax and labor laws. Either classification triggers a specific set of laws to
which a putative employer must comply in order to ensure that workers are paid appropriate
wages for hours worked, overtime pay, and that they are paid on a regular basis. Further, a
putative employer may be required to pay taxes to the state and/or federal taxation department as
well as unemployment insurance for workers that are deemed “employees.” Worker
classification has become a particularly important topic recently as the Internal Revenue Service
(“IRS”) has stepped-up enforcement of rules regarding independent contractors. This increased

enforcement has been facilitated by the formation of joint task forces among the Federal
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Department of Treasury and the U.S. Department of Labor (“DOL”), as well as between state
agencies, to crack down on independent contractor misclassification.

In order to determine whether a person is an employee, and therefore entitled to overtime
pay subject to state and federal wage and hour laws, the relationship between the employee and
business is examined. Whether an employment relationship exists within the meaning of a
specific state law is fact-specific and no one fact is determinative. An employer-employee
relationship exists when the evidence shows that the employer exercises control over the results
produced or the means used to achieve the results. The most important factor to be considered,
however, is “control over the means” by which results were achieved.

Some factors applied by courts/state agencies to determine the amount of control a
purported employer had over a worker include:

Behavioral Control

Does the business instruct the worker on when and where to work, what tools to use,
which other workers should assist with the work, where to purchase supplies, does the business
provide training, and what order or sequence to follow?

Financial Control

Does the business reimburse the worker for expenses related to the job? Can such worker
realize a profit or loss?

Type of Relationship

Does the worker get benefits, such as paid sick leave, or a pension?
The more behavioral and financial control that an employer has over a worker, the more likely

that such worker would be considered an employee.
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I11. Contractual Claims

A contractual claim is a dispute that arises out of an agreement between the parties.
Typically, the agreement is in writing and one or both parties have breached a term of the
agreement. Where no contract exists, the law recognizes several gquasi contract claims to allow
for recovery where one party received a benefit at the other party’s expense. Many of the claims
brought by drivers against TNCs are based in contract or guasi contract.

A. Breach of Contract

A breach of contract is a legal proceeding where one or more parties to a contract do not
fulfill their obligations under such contract. Such breach may be because of non-performance or
interference with the other party’s performance. To demonstrate a case for breach of contract, a
plaintiff must show: (i) the existence of a contract; (ii) that the plaintiff was ready, willing and
able to perform; (iii) that the defendant’s breach has kept them from performing; and (iv) that the
plaintiff has suffered damage.

A breach of a contract can be minor, material, fundamental or anticipatory. In the event
of a minor breach, the plaintiff can only recover actual damages and not specific performance. A
material breach permits the plaintiff to either compel performance or collect damages. A
fundamental breach is so serious that it permits a plaintiff to terminate the contract and sue for
damages. An anticipatory breach is an unequivocal indication that the defendant will not
perform when performance is due or that non-performance is inevitable. A plaintiff may treat
an anticipatory breach as immediate, terminate the contract and sue for damages.

B. Quantum Meruit
In the case where no express contract exists and breach of contract damages cannot be

recovered, the legal theory of quantum meruit may be available. Though the specific elements
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may vary from state to state, generally a plaintiff must show: (i) the performance of the services
in good faith; (ii) the acceptance of the services by the person to whom they are rendered; (iii) an
expectation of compensation therefore, and (iv) the reasonable value of the services.

C. Unjust Enrichment

Similarly, the theory of unjust enrichment is based on the principle that a person must not
be allowed to enrich himself unjustly at the expense of another. A claim for unjust enrichment
generally requires a plaintiff to show: (i) the other party was enriched; (ii) at plaintiff’s expense;
and (iii) that it is against equity and good conscience to permit the other party to retain what is
sought to be recovered.

Plaintiffs raised breach of contract, unjust enrichment and quantum meruit claims in
Lavitman v. Uber Technologies, Inc, Civil Action No. 12-449 (Massachusetts) and O ’Connor, et
al. v. Uber Technologies, 2013-cv-03826 (California). In Lavitman v. Uber Technologies, Inc.,
Civil Action No. 12-4490 (Massachusetts) taxi driver David Lavitman (who also drives for Uber)
filed a complaint accusing Uber of violating a state law which states that “no employer or other
person” may take any portion of a worker’s gratuity. The lawsuit refers to a company document
that explains how Uber and the driver divide the earnings: “We will automatically deposit the
metered fare + 10% tip to your bank account each week.” Plaintiff alleges that customers are
regularly assessed a 20% gratuity, but that the company retains as much as half that amount, and
thus, Uber is unjustly enriched by this deception. The Plaintiff is seeking class action status.

D. Promissory Estoppel

Promissory estoppel is a quasi-contractual, equitable doctrine that is recognized in most

jurisdictions. Under New York law, “[i]n order to establish a viable cause of action sounding in

promissory estoppel, a plaintiff must allege: (i) a clear and unambiguous promise; (ii) reasonable
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and foreseeable reliance by the party to whom the promise is made; and (iii) an injury sustained
in reliance on the promise.”2 Typically, a plaintiff may invoke the doctrine of promissory
estoppel in two situations: 1) to enforce a promise in the absence of bargained for consideration;
and 2) to provide relief to a party where the contract is rendered unenforceable.

Plaintiffs have asserted promissory estoppel claims in Dundar v. Uber Technologies, Inc.,
Case No. 653400-2013 (New York). Dundar is a licensed New York City taxi driver and Uber
driver who alleges that he purchased a 2010 Chrysler in reliance upon Uber’s approved vehicles
for Black Car status. Plaintiff further alleges that approximately 1 year after he purchased the
2010 Chrysler, Uber demoted him from Uber Black status to UberX status because Dundar’s
2010 Chrysler no longer qualified for Uber Black status. As a result of the demotion from Uber
Black to UberX, Dundar claims he suffered a significant decrease in earnings. Plaintiff further
alleges that based upon Uber’s new list of approved vehicles, Plaintiff traded in his 2010
Chrysler for a 2013 Chrysler 300 for a total adjusted sale price of $60,449.68, and was restored
to Uber Black status. Plaintiff then states that approximately four (4) months following
Plaintiff’s purchase of the 2013 Chrysler, Uber once again demoted Plaintiff to UberX status
because the 2013 Chrysler was removed from Uber’s list of approved vehicles for Black Car
status. As such, Plaintiff claims he relied on the representations made by Uber with respect to

his vehicle being an approved vehicle, but that this reliance resulted to his detriment.

2 Rogers v. Town of Islip, 230 A.D.2d 727, 727 (2d Dep’t 1996).

{10955230:8} 20


http:60,449.68

IV. False Advertising, Unfair Trade Practices & Consumer Protection Claims

There are numerous federal and state laws that serve to protect the public from harm.
The “public” may include consumers, but also competitors in a given industry. The government
has an interest in ensuring, through state and federal statutes that advertising is truthful, that the
free market provides for fair competition, and that interstate commerce is not being exploited for
purposes of businesses operating illegally, and that businesses are servicing all customers fairly
and indiscriminately.

As such, consumers of TNCs as well as competitors of TNCs have asserted a myriad of
claims against TNCs to address the issue of unfair business practices and consumer protection.
Complaints have been filed by members of the public (industry members and individual
consumers) asserting violations of the federal Lanham Act and Telephone Consumer Protection
Act. Also, there have been state law corollaries to the aforementioned and common law claims
asserted for unfair competition and deceptive acts and practices. We summarize these causes of
action below.

A. Federal Law: The Lanham Act

The Lanham Act, 15 U.S.C. § 1051 ef seq., principally provides for two distinct causes of
action: false designation of origin or source, known as ‘product infringement,”* and false
description or representation, known as “false advertising.” In order to establish “standing”, or
the ability to sue under the Lanham Act, one must demonstrate a reasonable interest to be
protected against the advertiser’s false or misleading claims, and a reasonable basis for believing
that this interest is likely to be damaged by the false or misleading advertising. The “reasonable

basis” prong embodies a requirement that the plaintiff show both likely injury and a causal nexus

¥ “product infringement” as referred to herein includes goods and services. Lanham Act, 15 U.S.C. § 1125(a)(1)
(emphasis added).
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to the false advertising or infringement claim. The most common remedy is a preliminary
injunction, though damages, costs, and attorneys’ fees are sometimes awarded.

To state a claim of misrepresentation under the Lanham Act, a plaintiff must allege: (i) a
false statement of fact by the defendant in a commercial advertisement about its own or another’s
product; (ii) the statement actually deceives or has the tendency to deceive a substantial segment
of its audience; (iii) the deception is material, in that it is likely to influence the purchasing
decision; (iv) the defendant caused its false statement to enter interstate commerce; and (v) the
plaintiff has been or is likely to be injured as a result of the false statement.

With regard to the first element, false statements of fact (in commercial advertisement)
include both those that are literally false and those that, although literally true, are misleading or
likely to cause consumer confusion. Courts may presume consumer deception and reliance, the
second element, if the defendant made an intentionally false statement regarding the defendants'
product, even if the statement entailed little overt reference to plaintiff or plaintiff's product.
Materiality in Lanham Act false advertising cases may be established by a showing that the
representation was likely to deceive a consumer and influence his or her purchasing decision.
Finally, because a likely injury is less certain than an actual injury, a plaintiff need not prove that
it has actually been injured to establish the commercial injury necessary for Lanham Act
standing, so long as the likelihood of injury is present.

Damages available under the Lanham Act include: (1) defendant's profits; (2) any
damages sustained by the plaintiff; and (3) the costs of the action. In some circumstances, a
court may award both actual damages and the defendant's profits resulting from the false
advertising. The defendant in a false advertising case brought under the Lanham Act will usually

try to negate at least one of the eclements the plaintiff must show in order to succeed.
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TNC cases involving alleged violations of the Lanham Act include Boston Cab Dispatch
Inc., et al. v. Uber Technologies, Inc., Civil Action No. 13-10769-NMG (Massachusetts); Yellow
Group, LLC, et al v. Uber Technologies, Inc., Case No. 12-cv-7967 (Illinois) and Greater
Houston Transportation Company, et al. v. Uber Technologies, Inc and Lyft, Inc., Civil Action
No. 14-941 (Texas).

In Boston Cab Dispatch Inc., et al. v. Uber Technologies, Inc., Civil Action No. 13-
10769-NMG (Massachusetts), Plaintiffs alleged that Uber’s use of an unlicensed dispatch system
ignores regulations that are essential to public safety, and that Uber uses a payment system that
illegally overcharges customers. More specifically, the Boston Complaint alleges, inter alia, that
Uber: (i) does not have a regular program of inspecting, licensing and insuring vehicles as
required by regulations; (ii) enlists drivers who have not met proper license requirements; (iii)
forces consumers to waive their rights to hold Uber accountable for dangerous, offensive,
harmful, or unsafe behavior by its drivers; (iv) ignores laws designed to protect consumers with
disabilities; (v) does not equip its cars with essential safety protections as required; (vi) claims it
is a car service in order to buy less expensive vehicle insurance; (vii) claims it conducts business
outside Boston where insurance rates are lower; (viii) deceives consumers by falsely representing
that drivers and vehicles are properly insured; (ix) fails to disclose the fare until after the ride is
complete; (x) illegally charges a 20% gratuity; and (xii) fails to share required trip data.

Uber filed a Motion to Dismiss, and on February 28, 2014, United States Magistrate
Judge Marianne B. Bowler issued a report and recommendation on the motion. The Court
recommended dismissing Count I (Misrepresentation of Services in Violation of Lanham Act),
finding no explicit misrepresentation; but the Court did find an implicit misrepresentation

because Uber taxis charge illegal fares, unlawfully use cell phones, and unlawfully limit payment
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options to credit cards. However, even with this implicit misrepresentation, the Court did not
find any commercial advertising or promotion because the alleged activity only targeted
individual riders. The Court also did not find any harm to the plaintiffs’ business because of any
misrepresentation. The Court recommended not dismissing Count II (Misrepresentation of
Connection, Association, Sponsorship and Approval of Lawful Taxi Association in Violation of
Lanham Act) because it can be reasonably inferred that the dispatching of Boston Cabs, with
their unique identifying features, created confusion leading some to believe Uber and Boston
Cab were affiliated. The Court also found that Uber may have caused damages to Boston Cab
because it takes business away from taxis by the use of Uber Black Cars and SUVs.

In Yellow Group, LLC, et al v. Uber Technologies, Inc., Case No. 12-cv-7967 (Illinois),
Plaintiffs, Chicago taxi company, Yellow Group, and its subsidiaries and affiliates, filed a claim
against Uber for false advertising under Section 43(a) of the Lanham Act and its state law
corollary, the Illinois Fraud and Deceptive Practices Act, by misrepresenting its vetting of “fleet
partners” and a false association with “fleet partners”. On September 30, 2013, the Court issued
its Decision and Order with respect to Uber’s Motion to Dismiss the Complaint. The Court
denied Uber’s motion to dismiss for lack of subject matter jurisdiction, as well as its motion to
dismiss several of the claims for false advertising, misrepresentation and deceptive practices
under the Lanham Act, and the Illinois Fraud and Deceptive Practices Act. However, Uber’s
motion to dismiss for failure to state a claim for relief was granted as to Uber’s alleged
statements about the “premium” and “high quality” nature of its services and its representation

2

that it charged standard taxi rates plus a 20% “gratuity.” The motion was also granted as to the
taxi plaintiffs’ claims regarding insurance misrepresentation, and that Uber induced breaches of

its agreements with drivers regarding the use of their trademarks.

£10955230:8} 24



In Greater Houston Transportation Company, et al. v. Uber Technologies, Inc., and Lyft,
Inc., the plaintiffs allege that Uber and Lyft are misrepresenting their services as “ridesharing”,
although they are in fact operating “for hire” without following the applicable “for hire”
regulations including obtaining licenses, paying licensing fees, obtaining proper insurance, and
charging regulated rates. The Complaint references the Cease and Desist letter issued on March
26, 2014 by the City of San Antonio Police Department and the 26 citations that the Houston
Administration & Regulatory Affairs Department issued to Uber and Lyft for noncompliance
with the Code. Plaintiffs allege that Uber and Lyft have made various misrepresentations,
including, referring to their services as “ridesharing”, stating that they can operate legally, and
misrepresentations of insurance coverage and safety.
B. State Consumer Protection Laws

There are also state law corollaries to the Lanham Act’s claim for misrepresentation of
services. See Deceptive Trade Practices Act Violation (Illinois), Consumer Fraud and Deceptive
Business Practices Act Violation (Illinois), Consumer Protection Act Violation (RCW). Causes
of action under these statutes, though similar to the Lanham Act in terms of elements, are
nevertheless distinguishable from the Act because they focus on “consumer protection”, whereas
the Act focuses solely on competition related injures. For example, a state statutory corollary to
the Lanham Act was implicated in Western Washington Taxicab Operators Association v. Uber
Technologies, Inc., Case No. 14-2-08259-2 (Washington).

In Western Washington Taxicab Operators Association, Washington Taxicab Operators’
Association, an organization of Seattle and King County taxicab operators, filed an action
against Uber Technologies Inc. for unfair and deceptive practices in violation of Washington’s

Consumer Protection Act, resulting from Uber’s violation of taxi and for-hire regulations
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imposed by the City of Seattle, King County and Washington State. The Operators’ Association
claims that Uber deprives its members of fares and tips they expect as licensed drivers, and
harms the public interest by depriving the public of the rights and protections provided to
passengers within those regulations (trained drivers, safe and properly insured vehicles). The
Operators Association seeks damages in the amount equal to the lost fairs and tips due to Uber’s
alleged unlawful dispatch operation, treble damages, reasonable attorneys’ fees and costs, and an
injunction prohibiting Uber’s operations. It appears that this litigation targets Uber Black only.
C. Federal Law: Telephone Consumer Protection Act, 47 USC § 227
The United States Congress passed the Telephone Consumer Protection Act (“TCPA”) in

1991. The Federal Communications Commissions is charged with issuing rules and regulations
implementing the TCPA. The TCPA restricts telephone solicitations and the use of automated
telephone equipment. The TCPA limits the use of automatic dialing systems, artificial or
prerecorded voice messages, SMS text messages, and fax machines. It also requires fax
machines, autodialers, and voice messaging systems to identify and have contact information of
the entity using the device in the message. The essence of the TCPA is that a consumer has to
give prior express consent before he or she can receive a telephone solicitation. Some general
restrictions under the TCPA include:

e Calling residences before 8 am or after 9 pm local time;

« A company must keep a company-specific “do-not-call” list of consumers that

must be honored for 5 years;
+ Solicitors must honor “National Do Not Call Registry”; and

+ Prohibits calls made using an artificial voice or recording.
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The TCPA applies to both voice and text messages if they are transmitted for marketing
purposes. The TCPA has been interpreted to prohibit the sending of unsolicited text messages to
cell phones, with limited exceptions, such as messages with emergency information. Although
the TCPA is a federal law, there is a provision in the law allowing a plaintiff to bring suit in state
court, if otherwise permitted by the laws or rules of court of such state. The TCPA provides for
actual statutory damages ranging from $500 to $1500 per unsolicited call/message.

Plaintiffs raised TCPA claims in Noorpavar v. Uber Technologies, Inc., Case No. 2:14-
cv-01771-JAK-JCG (California). Plaintiff was an Uber customer who alleges that Uber sent him
unauthorized text messages regarding Uber’s services; text messages which are charged to
Plaintiff under his cell phone plan, despite the Plaintiff notifying Uber that he no longer wanted
to receive such messages. Plaintiff is seeking class action status.

D. Unfair Competition

Some states recognize unfair competition as an independent, common-law cause of action,
while others have adopted state statutes which directly address unfair competition. Additionally,
federal law may apply in the areas of trademarks, copyrights, and false advertising, and a claim
for relief in federal court for such a tort must rest on a federal statute.

At common law, an unfair competition claim requires a plaintiff to show: (i) that the
defendant’s activities have caused confusion with, or have been mistaken for, the plaintiff’s
activities in the mind of the public, or are likely to cause such confusion or mistake; or (ii) the
defendant has acted unfairly in some manner. The doctrine has developed into two broad
categories, first, the term “unfair competition” refers to those torts that result in consumer
confusion, such as, the source of the product or the “palming off” of a product as those of a rival

trader; and second, “unfair trade practices” by extension of the principle that one may not
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appropriate a competitor’s skill, expenditure, and labor. This has resulted in the granting of relief
in cases where there was no fraud on the public, but rather where the plaintiff could show that
defendant misappropriated a benefit or ‘property right’ for commercial advantage.

The essence of unfair competition is the bad faith misappropriation of the labors and
expenditures of another, likely to cause confusion or to deceive purchasers as to the origin of the
goods. To establish a cause of action for unfair competition, the effort to profit from the labor,
skill, expenditures, name and reputation of others must be demonstrated. Courts have determined
that to bring an action for unfair competition, that parties need not be actual competitors, or rest a
claim solely on grounds of direct competition, but on the broader principle that property rights of
commercial value are to be, and will be protected from, any form of unfair invasion or
infringement. The courts have thus recognized that in the complex pattern of modern business
relationships, persons in theoretically noncompetitive fields may, by unethical business practices,
inflict as severe and reprehensible injuries upon others as can direct competitors.

Plaintiffs’ asserted claims of unfair competition in the following case(s): Boston Cab
Dispatch Inc., et al. v. Uber Technologies, Inc., Civil Action No. 13-10769-NMG
(Massachusetts); Yellow Group, LLC, et al v. Uber Technologies, Inc., Case No. 12-cv-7967
(Illinois); Manzo Miguel, et al. v. Uber Technologies, Inc., Case No. 1:2013¢cv-02407 (Illinois)
(see Deceptive Acts & Practices Subsection for summary); Greater Houston Transportation
Company, et al. v. Uber Technologies, Inc., and Lyft, Inc., Civil Action No. 14-941 (Texas); The
Yellow Cab Company, et al. v. Uber Technologies, Inc., et al. (Maryland)

In Boston Cab Dispatch Inc., et al. v. Uber Technologies, Inc., Civil Action No. 13-

10769-NMG (Massachusetts), Uber argued in its motion to dismiss that the claim which sets out
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a common law claim for unfair competition should be dismissed because it was duplicative of
the Lanham Act and chapter 93a claims; however, this request was denied.

In Yellow Group, LLC, et al v. Uber Technologies, Inc., Case No. 12-cv-7967 (Illinois),
Plaintiffs asserted a claim against Uber for unfair competition on the basis that Uber requires
drivers to violate city and state laws prohibiting use of cellular phones while driving, and causing
drivers to violate federal and state regulations that require taxi services to be equally available to
members of the disabled community.

In Greater Houston Transportation Company, et al. v. Uber Technologies, Inc., and Lyft,
Inc., the plaintiffs allege that Uber and Lyft are operating “for hire” without following the
applicable “for hire” regulations including obtaining licenses, paying licensing fees, obtaining
proper insurance, and charging regulated rates. As a result, plaintiffs claim that defendants are
unfairly competing with plaintiffs and that they have been damaged by Uber and Lyft’s illegal
acts because they render the plaintiffs’ licenses and permits useless.

E. Deceptive Acts & Practices

In order to protect the public and to provide a remedy for injuries resulting from
consumer fraud, many states have adopted statutes which seek to protect the consumer for
deceptive business acts and/or practices. For example, New York’s General Business Law
provides that deceptive acts or practices in the conduct of any business, trade, or commerce or in
the furnishing of any service in New York are unlawful. Most statutes regarding deceptive
business acts and/or practices apply to virtually all economic activity, and seek to secure an
honest marketplace.

In most states, the Attorney General or any person who has been injured by reason of any

deceptive trade practices violation may bring an action to enjoin such unlawful act or practice
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and to recover damages. A plaintiff who brings an action under the statute must prove: (1) that
the challenged act or practice was consumer-oriented; (2) that it was misleading in a material
way; and (3) that the plaintiff suffered injury as a result of the deceptive act.

Plaintiffs raised Consumer Protection/Deceptive Acts & Practices claims in Boston Cab
Dispatch Inc., et al. v. Uber Technologies, Inc., Civil Action No. 13-10769-NMG
(Massachusetts); Yellow Group, LLC, et al v. Uber Technologies, Inc., Case No. 12-cv-7967
(Illinois); Manzo Miguel, et al. v. Uber Technologies, Inc. et al., Case No. 1:2013cv-
02407 (1llinois); Caren Ehret et al v. Uber Technologies Inc., Case No. 12-CH36714 (Illinois);
Western Washington Taxicab Operators Association v. Uber Technologies, Inc., Case No. 14-2-
08259-2 (Washington); The People of the State of New York v. Lyft, Inc., Case No. 451476/2014
(New York) (attorney general brought seeks injunction behalf of the State against Lyft for
engageing in deceptive practices in the state); The City of New York, et al. v. Lyft, Inc., Case No.
451477/2014 (New York) (City sees injunction based on Lyft’s violation of local law regarding
for-hire vehicle service).

In Yellow Group, LLC, et al v. Uber Technologies, Inc., Case No. 12-cv-7967 (Illinois),
Plaintiffs, Chicago taxi company, Yellow Group, and its subsidiaries and affiliates, allege that
Uber violates city, state and federal law designed to protect public safety and welfare through the
use of deceptive business methods. The Complaint asserts a claim against Uber for false
advertising under Section 43(a) of the Lanham Act and its state law corollary, the Illinois Fraud
and Deceptive Practices Act, by misrepresenting its vetting of “fleet partners” and a false
association with “fleet partners”. On September 30, 2013, the Court issued its Decision and
Order with respect to Uber’s Motion to Dismiss the Complaint. The Court denied Uber’s motion

to dismiss for lack of subject matter jurisdiction, as well as its motion to dismiss several of the
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debt;" and (8) such activity caused compensable injury to the plaintiff. The injury to business or
property must occur “by reason of” the RICO violation. Generally speaking, a RICO injury is
actionable if it is a concrete financial loss, or at the very least, a loss which is not speculative or
an indeterminable future loss. The most common form of commercial litigation and RICO claims
involve mail or wire fraud.

Plaintiffs have asserted RICO claims in the following cases: Boston Cab Dispatch Inc., et
al. v. Uber Technologies, Inc., Civil Action No. 13-10769-NMG (Massachusetts); Greater
Houston Transportation Company, et al. v. Uber Technologies, Inc. and Lyft, Inc., Civil Action
No. 14-941 (Texas) and Greenwich Taxi, Inc., et al. v. Uber and Lyft, Case No. 3:14-cv-733
(Connecticut).

The plaintiffs in Greenwich Taxi, Inc. allege RICO violations. The alleged RICO
violations are based on the theory that the defendants have used the internet to transmit
fraudulent misrepresentations to consumers about fares and to transmit false claims of an
association between the defendants and plaintiffs (w/r/t the “partnership” with taxicab drivers).
These fraudulent actions, the plaintiffs argue, constitute wire fraud from which Defendants are
making a profit, in violation of the RICO statute.

In Boston Cab Dispatch Inc., et al. v. Uber Technologies, Inc., Civil Action No. 13-
10769-NMG (Massachusetts), more fully discussed supra, the court found that the complaint
adequately particularized a scheme to defraud and to deceive sufficient to maintain a RICO claim.
However, it also found that the allegation of use of the internet to transmit representations
thousands of times for a period in excess of five months did not meet the specificity requirement

for stating the time and place of the use of interstate wire communications.

* The collection of unlawful debt is itself a RICO violation without a “pattern of racketeering activity.”
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VII. Disability Discrimination

The Americans with Disabilities Act of 1990 (ADA) prohibits discrimination on the basis
of disability in employment, state and local government, public accommodations, commercial
facilities, transportation, and telecommunications. Through the ADA and specifically through
Title 49 of the Code of Federal Regulations, Section 37, the Federal Government has set the floor
for the minimum accessible services that must be offered throughout the United States. 49 CFR
37.29 specifically addresses private entities providing taxi service. According to the statute, a
passenger cannot be discriminated against due to their disability, which includes “refusing to
provide service to individuals with disabilities who can use taxi vehicles, refusing to assist with
the stowing of mobility devices, and charging higher fares or fees for carrying individuals with
disabilities and their equipment than are charged to other persons.” Some municipalities have
taken the standards set by the Federal government through the ADA, as codified in the Code of
Federal Regulations, and have the option to expand upon such requirements. New York City, for
example, takes a very progressive approach to paratransit services provided within its local
jurisdiction.

Plaintiffs in Ramos, et al. v. Uber Technologies, Inc., and Lyft Inc. allege that Uber and
Lyft are violating the ADA by, inter alia, (i) failing to provide wheelchair accessible
transportation vehicles for their transportation needs and other accommodating services (such as
storage of wheelchairs); (ii) allowing their vehicles-for-hire to deny service to the disabled; and
(1i1) not offering any training or guidance to vehicles-for-hire that use their service so that they

will lawfully meet the needs of the disabled.
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VIII. Tortious Interference with Business

Tortious interference with business (also known as tortious interference with contract)
occurs when one tries to prevent the performance of a contract between others. This
commonly occurs when a competitor makes false statements against a rival company in order
to deter customers from doing business with the rival. A claim for interference with
prospective economic relations is a separate claim which is distinguishable from the
interference with contract claim, because the former does not require the existence of a
contract and requires proof of a “wrongful act.”

A. Intentional Interference with Contractual Relations

Although the specific elements of intentional interference with contractual relations
may vary from state to state, the general elements include: (i) the existence of a valid contract
between the plaintiff and a third party; (ii) defendant’s knowledge of this contract; (iii)
defendant’s intentional acts designed to induce a breach or disruption of the contractual
relationship; (iv) actual breach or disruption of the contractual relationships; and (v) resulting
damage.

In California, where this claim has been asserted in United Independent Taxi Drivers Inc.,
et al. v. Uber Technologies, Inc. and Lyft, Inc., Case No. BC513879 (California), this tort
requires only proof of interference (such as interference causing a mere delay in performance),
not breach of the underlying contract. An existing, enforceable contract must exist, and where
there is no such contract, only a claim for interference with prospective advantage may be
pleaded. Intentional interference with contractual relations has also been asserted in Boston Cab

Dispatch Inc., et al. v. Uber Technologies, Inc., Civil Action No. 13-10769-NMG.
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Case No. CGC-12-526017 (California); O ’Connor, et al. v. Uber Technologies, Inc., Case No.
4 :2013-cv-03826 (California); Yellow Group, LLC, et al v. Uber Technologies, Inc., Case No.
12-¢v-7967 (Illinois); The Yellow Cab Company, et al. v. Uber Technologies, Inc., et al.
(Maryland).

In Lavitman v. Uber Technologies, Inc., Civil Action No. 12-4490 (Massachusetts) taxi
driver David Lavitman (who also drives for Uber) filed a complaint accusing Uber of violating a
state law which states that “no employer or other person” may take any portion of a worker’s
gratuity. The lawsuit refers to a company document that explains how Uber and the driver
divide the earnings: “We will automatically deposit the metered fare + 10% tip to your bank
account each week.” Plaintiff alleges that customers are regularly assessed a 20% gratuity, but
that the company retains as much as half that amount. The Plaintiff is seeking class action status.

In Yellow Group, LLC, et al v. Uber Technologies, Inc., Case No. 12-cv-7967 (Illinois),
Plaintiffs, Chicago taxi company Yellow Group, and its subsidiaries and affiliates, allege that
Uber, whose business model in Chicago is built upon the use of drivers and vehicles from other
licensed transportation companies, avoids or seeks to avoid licensing, registration, and/or
compliance with the law. The Complaint also alleges that Uber prohibits plaintiffs from
complying with current regulations regarding data collection, including mandated reporting of all
payments collected (including fares and extra charges) and whether the fare was dispatched or
hailed. Plaintiffs argue that when an affiliated driver does not inform the affiliation of its
relationship with Uber, Uber places the affiliation at risk because the licensed affiliation is now

unable to ensure that its drivers are in compliance with applicable laws.
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I1X. Government Actions

State and local government agencies can take action against entities within their
jurisdiction for violating local and state laws. Typically, the government agency secks an
injunction, which directs the entity to stop its unlawful practices, as well as civil penalties to
discourage other entities from engaging in the same unlawful action.

A. Common Law Injunctive Relief

An injunction, or injunctive relief, is an equitable remedy in the form of an in personam
court order. There are two types of injunctions: a temporary restraining order (“TRO”) and a
preliminary injunction. Both types of injunctions are orders that direct the defendant to do
something or require the defendant to refrain from doing something. Courts find prohibitory
injunctions easier to administer. Though the specific elements may vary from state to state, in
general, there are four elements that must be met for a court to grant a preliminary injunction or a
TRO: (i) the moving party’s likelihood of success on the merits; (i1) the likelihood that the
moving party will suffer irreparable harm absent preliminary injunctive relief; (iii) the balance of
harms between the moving party and the non-moving party; and (iv) the effect of the injunction
on the public interest.

In many jurisdictions, a likelihood of irreparable harm with no adequate remedy at law is
the most important factor. A judge will consider how likely it is that the injury will come to
pass; the nature of the harm; whether it is truly irreparable; and whether the harm, even if likely
and irreparable, can be redressed with money damages (in which case a judge will likely find
that a TRO or preliminary injunction is not warranted).

The second element - balancing of the harms - is a fact-based analysis of who would

suffer the greater harm should the injunction not be granted. If the balance is unclear, however,
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then typically courts will more closely examine the likelihood of success of the action, the next
element of a preliminary injunction.

The measure of the likelihood of success on the merits can vary from court to court,
although no judge will require an action to have a certainty, or even near-certainty of success,
before they grant a preliminary injunction. Similarly, a frivolous lawsuit will never be able to
satisfy this element. In between the extremes, however, there is less clarity. Some judges will
require a probability of success to grant an injunction. Others require merely that the movant has
raised a fair question over the existence of a right.

The final element is whether the public interest would be furthered by the granting, or
denying, of the preliminary injunction. Depending on the nature of the case, this element may
either be a formality, or it may be extremely important. Typically, those cases that challenge a
government action are those where the public interest element most often comes into play.

Injunctive relief has been sought in City of Columbus v. Uber Technologies, Inc., Case
No. 2014 EVH 60125 (Ohio); Yellow Group, LLC, et al v. Uber Technologies, Inc., Case No. 12-
cv-7967 (Chicago); Greater Houston Transportation Company, et al. v. Uber Technologies, Inc
and Lyft, Inc., Civil Action No. 14-941 (Houston)

In City of Columbus v. Uber Technologies, Inc., Case No. 2014 EVH 60125 (Ohio), the
City of Columbus filed suit against Uber and three Uber drivers, seeking injunctive relief to stop
all Defendants from operating in violations of the City’s regulations. Uber’s Answer is pending
and a hearing date has not yet been set. The suit comes after the City Council has been
collecting more information about the services of Uber, UberX and Lyft through public hearings.

In Yellow Group, LLC, et al v. Uber Technologies, Inc., Case No. 12-cv-7967 (Chicago),

Plaintiffs sought to enjoin Uber from three activities: (1) calculating livery fares by the use of a
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smartphone device measuring distance and time; (ii) providing livery services for which fares are
not fixed in advance; and (iii) charging a mandatory fee for taxicab rides that exceeds the
maximum rates set by law. Plaintiffs’ Motion for a Preliminary Injunction was denied on
September 30, 2013. The Court ruled that plaintiffs failed to show that injunctive relief was
required to prevent the anticipated harm. In reaching this conclusion, the Court cites to
plaintiffs’ acknowledgment that the Chicago Department of Business Affairs and Consumer
Protection (the “BACP”), the agency tasked with regulating ground transportation in the City,
has commenced an investigation of Uber, has issued citations to Uber, and that the City has
proposed additional regulations to further curtail Uber’s business practices.

B. Injunctive Relief Prescribed by Statute

State and local government agencies are often permitted by statute to enjoin entities
within their jurisdiction from continuing business practices which violate the laws within the
agency’s jurisdiction. For example, in New York, the Attorney General of the State of New York,
authorized by statute bring an action to enjoin various violation of the State’s vehicle and traffic
law, business corporations law, insurance law, executive law, and various city codes.

In The People of the State of New York, et al. v. Lyft (New York), the Attorney General of
the State of New York and the Superintendent of Financial Services of the State of New York
brought an action against Lyft to enjoin it from continuing to operate in the State of New York
and for civil penalties for its violation of various local and state statutes. The Attorney General
and Superintendent allege that Lyft operates as a for-hire vehicle, but does not follow the for-hire
vehicles laws prescribed by the State of New York such as, adequate disclosure of fares to
passengers and employing drivers with commercial licenses. They further allege that Lyft

illegally solicits and sells three excess line group insurance policies issued by an insurance
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X. Constitutional Challenges

Protection from unlawful government action is rooted in many state statutes as well as
state constitutions. With respect to the latter, the 14" Amendment of the U.S. Constitution, as
well as many state constitutions, require that all citizens receive equal protection of the laws.
This essentially requires that similarly-situated individuals and business must be treated the same.
As new regulations are introduced to address the advent of TNCs, cases have been filed which
argue that because TNCs are not a new/innovative service, but rather a re-packaged traditional
transportation service, the new laws are treating TNCs differently than, and to the detriment of
traditional for-hire vehicle companies. Below we have also summarized the elements of an equal
protection cause of action. Similarly, the 5™ Amendment of the U.S. Constitution provides that
the government may take private property for public use only if it provides just compensation.
Physical and regulatory takings may occur, the latter being the theory upon which many for-hire
transportation companies have based their claims, as discussed below.

A. Constitutional Claims: Equal Protection

The Equal Protection Clause of the 14th amendment of the U.S. Constitution, as well as
similar clauses in many state constitutions, prohibits states from denying any person within its
jurisdiction the equal protection of the laws. See U.S. Const. Amend. XIV. On a basic level, this
requires that a state must treat an individual in the same manner as others in similar conditions
and circumstances. The equal protection clause is not intended to provide “equality” among
individuals or classes but only “equal application” of the laws. Unless the classification upon
which a claimant believes he is treated differently is based on one of the protected classes (e.g.,
race, travel, alienate, national origin, gender), the government must only prove that it has a

rational basis for differentiating between the two similarly situated classes that relates to a
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legitimate government interest. Equal protection violations have been asserted in Zaxicab
Paratransit Association of California v. Public Utilities Commission of the State of California,
Case No. C076432 (California) and [llinois Transportation Trade Association et al., v. City of
Chicago, Case No. 1:14-cv-00827 (1llinois).

In Taxicab Paratransit Association of California v. Public Utilities Commission of the
State of California, Case No. C076432 (California), plaintiff alleges that the California Public
Utilities Commission (the “CPUC”) violated its members rights to equal protection under the
U.S. and CA constitutions by passing Decision 13-09-045, entered in September 2013, which
adopted rules and regulations for TNCs. Specifically, the deviations under the new TNC law
from existing requirements imposed upon charter-party carriers regarding insurance and
background checks for drivers are alleged to deprive members of the Taxicab Paratransit
Association of California (“TPAC”) from the fair application of California laws.
B. Constitutional Claims: Takings Clause

The 5™ Amendment of the U.S. Constitution prohibits the government from taking
private property for public use without just compensation. See U.S. Const. Amend. V. The
“taking” can be a literal physical taking or a regulatory taking. A physical taking occurs when
the government takes ownership or use of a piece of land or property. A regulatory taking occurs
when the government promulgates regulations that devalue the property of private citizens so
greatly that it leaves no reasonable economically viable use of the property.

The plaintiff taxi medallion owners in /llinois Transportation Trade Association et al., v.
City of Chicago, Case No. 1:14-cv-00827 (Illinois), allege that the City of Chicago has violated
the 5™ Amendment by allowing TNCs to operate in the City. They argue that the effect of

allowing TNCs to encroach upon the on-demand for-hire market, without adhering to the same
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costly regulations as other on-demand operators, is the depreciation of medallion values to the
extent that it leaves no reasonable economically viable use of the property.

Specifically, prior Illinois legal precedent recognizes individual medallions as a property
right and holds that the relationship between the City and medallion holders is contractual, not
merely regulatory. Medallions have sold for between $325,000 and $375,000. On September 13,
2013, the City announced that it would auction 50 medallions at a minimum price of $360,000.
However, plaintiffs allege that this attempt to auction medallions ended on October 18, 2013
unsuccessfully. Plaintiffs argue that the City’s decision not to apply the City Taxi Regulations in
any meaningful way to the unlawful operations of TNCs has disrupted long-settled expectations
and imposed very serious adverse consequences, including the devaluation of the more than
6,800 taxi medallions currently in use in Chicago, which have had a market value of at least
$2.38 billion (6,800 x $350,000). Plaintiffs argue that this will not only negatively impact
medallion owners, but because most owners use such medallions to finance other investments,
lenders who hold a security interest in medallions will see a loss in substantial value of the
collateral. The drop in value and related uncertainty threatens to cause the credit market that
supports financing medallions to freeze, thereby causing a spiral in which medallion values

plummet even further.
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XI1.  Environmental Law Violations

When new laws that greatly affect an entire industry are passed, most local laws require
that the government conduct some sort of study or analysis to determine the environmental
impact of such laws. An example of one such law is the California Environmental Quality Act
(the “CEQA”), although many cities and states have similar procedural requirements that a
government agency must adhere to with respect to rulemaking.

Under CEQA, all public agencies in California must prepare and certify an environmental
impact report (“EIR”) for “any project which they propose to carry out or approve that may have
a significant effect on the environment.” (Pub. Res. Code § 21100, subd. California case
precedent has held that quasi-legislative actions, such as rulemakings, are approvals of “projects”
within the meaning of CEQA and subject to environmental review if a direct physical change in
the environment is a “reasonably foreseeable” result of the activity approved by the agency’s
action.

Similarly, in New York, the State Environmental Quality Review Act (“SEQRA”)
requires a full environmental review prior to “agency...resolutions that may affect the
environment,” such as the major transportation policy effected here, and no agency may approve
the action until it has complied with SEQRA. The plaintiffs in Taxicab Paratransit Association
of California v. Public Utilities Commission of the State of California, Case No. S218427
(California) as well as Black Car Assistance Corp., et al. v. the City of New York, Case No. Case
No. 100327/2013 (New York) allege a violation of this procedural requirement.

TPAC alleges that the CPUC’s Decision has authorized and caused thousands of
additional vehicles to engage in commercial operations on city streets providing on-demand

passenger services like taxicabs by carving out an impermissible subcategory of charter-party
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Claims Asserted:
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e CPUC’s decision was not supported
in findings
e CPUC exceeded its jurisdiction
under state law when issuing its
decision
e CPUC decision violates TPAC’s
member’s rights to equal protection
under the U.S. and CA constitutions
e *Uber, Lyft and SideCar are listed
as “Real Parties in Interest”

California
Taxicab Paratransit Association of California v. Public Utilities Commission of the State of
California
Case No. 5218427
Supreme Court of the State of California
Action Commenced on May 9, 2014

Petitioner’s Counsel: Counsel for Real Parties of Interest:
Mark Fogelman Kristin Svercheck, Esq.
Ruth Stoner Muzzin General Counsel
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Friedman & Springwater LILP

33 New Montgomery St., Suite 290
San Francisco, CA 94105
415-834-3800

Lyft, Inc.
548 Market Street, #68514
San Francisco, CA 94104

Martin A. Mattes

Mari R. Lane

Nossman LLP

50 California Street, 34™ Floor

San Francisco, CA 94111

Attorneys for Sidecar Technologies, Inc. and
Side.Cr, LLC

Edward W. O’Neill

Davis Wright Tremaine LLP

505 Montgomery Street, Suite 800
San Francisco, CA 94111-6533
Attorneys for Uber Technologies, Inc.

Claims Asserted:

Plaintiff is a trade association seeking writ
of review of the CPUC’s decision
regarding TNCs, claiming that:

e CPUC’s failed to consider
environmental impacts of its
decision under the California
Environmental Quality Act

Status: Pending consideration by the court

California

United Independent Taxi Drivers Inc., et al. v. Uber Technologies, Inc. and Lyft, Inc.
Case No.BC513879
Superior Court of the State of California for the County of Los Angeles
Action Commenced on July 2, 2013

Plaintiff’s Counsel:

Dmitry Mazisyuk

Mazis & Park

15250 Ventura Boulevard, Suite 1220
Sherman Oaks, California 91403
818-501-3334

Claims Asserted:
Plaintiffs are taxicab companies claiming:
* Violation of Business &
Professions Code §17200
o Intentional Interference with
Prospective Economic Relations
o Negligent Interference with
Prospective Economic Relations
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| 213-443-3000

Defendant’s Counsel:

Eric J. Emanuel

Quinn Emanuel Urquhart & Sullivan LLP
865 Figueroa Street, 10™ Floor

Los Angeles, CA 90017-2543

Status: Dismissed in January 2014.













Attorneys for Uber Technologies, Inc. (Mova.nt)_;

Claims Asserted: Status: Defendant’s Answer is pending. Status
Plaintiffs are taxi medallion owners and a conference scheduled for June 6, 2014. Three
Chicago resident and long-time advocate drivers for UberX, Lyft and SideCar
for the rights of disabled persons who (respectively) have filed a joint motion to
assert: intervene which is also pending before the Court
¢ Violation of the Takings Clause of
the 5™ Amendment of the U.S.
Constitution
e Violation of the “Equal Protection”
Clause of the Fourteenth
Amendment of the U.S.
Constitution

Illinois

Landmark American Insurance Company v. Uber Technologies, Inc.
Case No. 1:13-cv-02109
United States District Court — Northern District of Illinois, Eastern Division
Action Commenced February 6, 2014

Plaintiff’s Counsel: Defendant’s Counsel:
Michael Smith Knippen Christopher A. Johnson
Brian C. Bassett Daniel A. Johnson
Janson Michael Taylor Jenner & Block LLP
Traub Lieberman Strauss & Shrewsberry 353 N. Clark Street
LLP Chicago, Illinois 60654
303 West Madison Street, Suite 1200 312-222-9350
Chicago, IL 60606
312-332-3900 Jan A. Larson

Jenner & Block LLP
Michael A. Stiegel 1099 New York Ave., NW
Carrie A. Hall Suite 900
Paul R. Cogble Washington, DC 20001
Zachary J. Watters 202-639-6046

Michael Best & Friedrich LLP

180 North Stetson Avenue, Suite 2000
Chicago, Illinois 60601

312-222-0800

Claims Asserted: Status: Settlement reached.

Plaintiff is an insurance company seeking:

¢« Declaratory Judgment — no duty to

defend/indemnify under insurance
policy.

~ Illinois
Landmark American Insurance Company v. Uber Technologies, Inc.
Case No. 1:13-cv-02103
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United States District Court — Northern District of Illinois, Eastern Division
Action Commenced August 20, 2013

Plaintiff’s Counsel: Defendant’s Counsel:
Michael Smith Knippen Hall Adams, 111
Brian C. Bassett Law Offices of Hall Adams
Janson Michael Taylor 33 N. Dearborn Street
Traub Lieberman Strauss & Shrewsberry Suite 2350
LIP Chicago, IL 60602
303 West Madison Street, Suite 1200 (312) 445-4900
Chicago, IL 60606 Attorney for Defendant Caren Ehret
312-332-3900
Claims Asserted: Status: Settlement reached and case is closed.
Plaintiff is an insurance company seeking:
e Declaratory Judgment - no duty to
defend/indemnify under insurance
policy.

Illinois

Manzo Miguel, et al. v. Uber Technologies, Inc. et al.
Case No. 1:2013¢cv-05136
Circuit Court of Cook County, Illinois, County Department, Chancery Department
Action Commenced February 21, 2013

Plaintiff’s Counsel: Defendant’s Counsel:
Hall Adams Stephen A. Swedlow
Law Offices of Hall Adams LLC Andrew H. Schapiro
33 North Dearborn Street, Suite 2350 Quinn Emanuel Urquhart & Sullivan, LLP
Chicago, IL 60602 500 West Madison St., Suite 2450
312-445-4900 Chicago, IL 60661
312-705-7400
Claims Asserted: Status: Uber’s motion is pending.

Plaintiffs are licensed taxi cab and livery
drivers in Chicago claiming:
e Unfair competition/Violation of
Consumer Fraud Act and Deceptive
Business Practices Act

Illinois

Yellow Group, LLC et al v. Uber T echnologies, Inc.,
Case No. 12-cv-7967
United States District Court — Northern District of Illinois, Eastern Division

Action Commenced on October 4, 2012

Plaintiff’s Counsel: Defendant’s Counsel:
Michael A. Stiegel  Stephen A. Swedlow
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Michael Best & Friedrich LLP
Two Prudential Plaza

180 N. Stetson Avenue

Suite 2000

Chicago, Illinois 60601

Andrew H. Schapiro

Quinn Emanuel Urquhart & Sullivan, LLP
500 West Madison St., Suite 2450
Chicago, IL 60661

312-705-7400

John B. Quinn

Quinn Emanuel Urquhart & Sullivan, LLP
865 S. Figueroa Street, 10" Floor

Los Angeles, CA 90017

Claims Asserted:

Plaintiffs are taxi company subsidiaries and
affiliates who claim:

Lanham Act Violation
(False/Misleading Representations
of Goods & Services)

Lanham Act Violation (False
Representations of Affiliation)
[linois Deceptive Trade Practices
Act Violation

[linois Consumer Fraud and
Deceptive Business Practices Act
Violation

Tortuous Interference with
Contractual Relations

Status: Status hearing set for May 15, 2014.
Uber’s Motion to Dismiss on the basis of lack of
jurisdiction is pending. In September 2013,
Uber’s Motion to Dismiss on the basis of failing
to state a claim was denied in substantial part.
Plaintiffs” Motion for a Preliminary Injunction
was also denied.

lilinois

Hlinois Transportation Trade Association et al., v. City of Chicago
Case No. 1:14-cv-00827
United Stated District Court — Northern District of Illinois
Action Commenced on February 6, 2014

Plaintiff’s Counsel:

Edward W. Feldman

Miller Shakman & Beem LLP
180 North LaSalle Street
Suite 3600

Chicago, IL 60601

(312) 263-3700

Defendant’s Counsel:

William Macy Aguiar

City of Chicago, Department of Law
30 North LaSalle Street

Suite 900

Chicago, IL 60602

(312) 744-9010

David Michael Baron
City of Chicago

121 N. LaSalle Street
Room 302

Chicago, IL 60602
(312) 744-9018
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MASSACHUSETTS

Massachusetts

Boston Cab Dispatch Inc.

, et al. v. Uber Technologies, Inc.,

Civil Action No. 13-10769-NMG

United States District Court — District of Massachusetts (removed from state court)

Action Commenced on March 11, 2013

Plaintiff’s Counsel:

Brody, Hardoon, Perkins & Kesten, LLP
One Exeter Plaza

Boston, MA 02116

617-880-7100

Defendant’s Counsel:

Michael Mankes

Littler Mendelson, P.C.

One International Place, Suite 2700
Boston, MA 02110

617-378-6000

Of Counsel:

Stephen A. Swedlow

Andrew H. Schapiro

Quinn Emanuel Urquhart & Sullivan, LLP
500 West Madison St., Suite 2450
Chicago, IL 60661

312-705-7400

Claims Asserted:
Plaintiffs are a taxi dispatch service and
manager who claim:

Misrepresentation of Services in
Violation of Lanham Act
Misrepresentation of Connection,
Association, Sponsorship and
Approval of Lawful Taxi
Association in Violation of Lanham
Act

Unfair and Deceptive Acts and
Practices in Violation of MGL c.
93A §11

Unfair Competition in Violation of
MGL c. 93A §11

Common Law Unfair Competition
Intentional Interference with
Contractual Relationships

RICO — violation of “use or invest
prohibition

RICO — violation of “interest in or
control over prohibition

RICO — violation of “conduct of
enterprise” prohibition

2

Status: Uber’s Motion to Dismiss was granted in
part with respect to Plaintiffs’ RICO claims;
however, the Court Order allows Plaintiffs the
opportunity to move for leave to amend the RICO
claims.
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- New York
Dundar v. Uber Technologies, Inc.
Case No. 653400-2013
Supreme Court of the State of New York, County of New York
Action Commenced on October 2, 2013

Plaintiff’s Counsel:

Mark Bastian

36 East 20™ Street, 6" Floor
New York, NY 10003
212-387-0381

Defendant’s Counsel:

John H. Snyder

Abaigeal Van Deerlin

555 Fifth Avenue, Suite 1700
New York, NY 10017
212-856-7280

Claims Asserted:

Status: Uber’s Motion to Dismiss granted with

Plaintiff is an Uber Driver who asserts respect to Plaintiff’s claim for promissory

claims for: estoppel and negligent misrepresentation.

e Money Damages — lost earnings Plaintiff submitted an amended Complaint April

and detrimental reliance 10, 2014.
e Promissory estoppel
e Negligent misrepresentation
New York -
The City of New York, et al., v. Lyft, Inc.
Index No.451477/2014

Supreme Court of the State of New York, County of New York
Action Commenced on July 10, 2014

Defendant’s Counsel:

Not provided

Plaintiffs Counsel:

Zachary W. Carter

Corporation Counsel of the City of New
York

100 Church Street, Rm 5-180

New York, NY 10007

212-356-2607

Claims Asserted:

Plaintiff City of New York and TLC assert
claims for:

e Declaratory Judgment — Lyft
operating unlawfully/violating local
laws

¢ Injunction — to enjoin Lyft’s
operations

Status: TRO pending; Lyft’s answer is pending

New York
The People of the State of New York v. Lyft, Inc.
Index No. 451479/2014
Supreme Court of the State of New York, County of New York
Action Commenced on July 11, 2014
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OHIO

Ohio

City of Columbus v. Uber Technologies, Inc.
Case No. 2014 EVH 60125
Franklin County Municipal Court, Environmental Division, Franklin County, Ohio
Action Commenced on April 8, 2014

Plaintiff’s Counsel:
Westley M. Phillips
City of Columbus,
Department of Law

77 North Front Street
Columbus, Ohio 43215
614-645-7385

Defendant’s Counsel:

Erik J. Clark

1335 Dublin Road, Suite 104D
Columbus, Ohio 43215

Claims Asserted:
Plaintiff is the City of Columbus which
seeks:
e Injunctive Relief — enjoining Uber
from operating in Columbus, Ohio

Status: Uber’s Answer is penc_ling.

Ohio

Ciiy of Columbus v. Lyft Inc.

Case No. 2014 EVH 060145
Franklin County Municipal Court, Environmental Division, Franklin County, Ohio
Action Commenced on May 5, 2014

Plaintiff’s Counsel:
Stephen C. Dunbar
City of Columbus
Department of Law

77 North Front Street
Columbus, Ohio 43215
614-645-7385

Claims Asserted:
Plaintiff is the City of Columbus which
seeks:
e Injunctive Relief - enjoining Lyft
from operating in Columbus, Ohio

Defendant’s Counsel:
Albert G. Lin

Ice Miller LLP

250 West Street
Columbus, Ohio 43215

Gregory S. Peterson
2 Miranova Place, Suite 330
Columbus, Ohio 43215

Status: Lyft’s Answer is p‘en_ding.
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