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Re: “Used Car Rule Regulatory Review, 16 CFR part 455, Project No. P087604” 

 

The National Automobile Dealers Association (“NADA”) submits the following comments to 

the Federal Trade Commission (“FTC” or the “Commission”) regarding its Supplemental Notice 

of Proposed Rulemaking (“SNPRM”) in connection with its Used Motor Vehicle Trade 

Regulation Rule (“Used Car Rule” or “Rule”) and the Rule’s Buyers Guide (“Buyers Guide”). 

I. Background 

In 2008, the FTC issued a notice as part of a periodic regulatory review of the Rule seeking 

comment on “a range of issues” but focusing on two specific questions: “whether a bilingual 

Buyers Guide would be useful or practicable,” and whether changes should be made “to the 

Buyer’s Guide [to] reflect the various types of [certified and other] warranties potentially 

available today.”
1
   

NADA submitted comments which addressed the two questions specifically posed by the 

Commission and the proposed amendments to the Guide, as well as several issues raised by other 

commenters.   

After a thorough and lengthy review and analysis of the issues and several rounds of comments 

received, the FTC concluded that the Rule continues to benefit consumers and will be retained.  

In December, 2012 the FTC issued an NPRM setting forth proposed changes to the FTC’s Used 

                                                 
1
 See http://www.ftc.gov/opa/2008/07/ucr.shtm. 

 

https://ftcpublic.commentworks.com/ftc/usedcarrulesnprm/
http://www.ftc.gov/opa/2008/07/ucr.shtm
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Car Rule.  The NPRM contained several changes, including the addition of a statement to the 

Buyers Guide advising consumers about the availability of vehicle history reports and directing 

consumers to an FTC web site for more information about those reports. In large part, the NPRM 

represented changes to the Buyers Guide intended to allow the Guide to more accurately serve its 

function as a dealer used car warranty disclosure document.   

On November 28, 2014, however, the Commission issued the SNPRM which proposes 

substantial additional modifications to the proposal made in the NPRM “to address concerns 

raised by commenters,” touching on issues unrelated to a dealer’s used car warranty or warranty 

practices.  These changes are largely unnecessary, unhelpful, and outside the scope of the Used 

Car Rule. 

Among the proposed changes in the SNPRM, our comments will focus on three: 

(1) The Addition of a “Vehicle History Checkbox.”  The first is the SNPRM proposal 

to amend the Used Car Rule to require that “dealers who have obtained a vehicle history report 

[(“VHR”)] on an individual vehicle indicate on the Buyers Guide that they have obtained such a 

report,” and an additional requirement that the dealer that has “obtained” a VHR must “provide a 

copy of the report to consumers who request one.”
2
  This includes the addition of a new box 

(“Vehicle History Checkbox”) on the Buyers Guide that dealers will be required to mark to 

indicate that they have obtained a vehicle history report, along with extensive disclosures about 

VHRs and other topics.
3
   The proposed Vehicle History Checkbox states: 

IF THE DEALER CHECKED THIS BOX, THE DEALER HAS A VEHICLE HISTORY 

REPORT AND WILL PROVIDE A COPY TO YOU UPON REQUEST. The Vehicle 

History Report may contain information from title records, salvage yards, and 

insurance companies. It may also include salvage, repair, accident, and prior 

ownership history.   

Regardless of whether the box is checked, the FTC recommends that you obtain a 

Vehicle History Report. For information on how to obtain a vehicle history report, 

how to search for safety recalls, and other topics, visit the Federal Trade Commission 

at ftc.gov/usedcars. You will need the vehicle identification number (VIN) shown 

above to make the best use of the resources on this site. 

 

(2) Revised “As-Is” Language.  The second is the proposed modification of the 

Buyers Guide statement that describes the meaning of an ‘‘As Is’’ sale, with the stated intention 

of “clarify[ing] that ‘‘As Is’’ means that a dealer is offering the vehicle for sale without a 

warranty, i.e., without any undertaking or promise by the dealer to be responsible for post-sale 

repairs to the vehicle.”  The proposed SNPRM “As-Is” language states: 

AS IS—NO DEALER WARRANTY THE DEALER WILL NOT PAY FOR ANY 

REPAIRS. The dealer does not accept responsibility to make or to pay for any repairs 

                                                 
2
 79 Fed. Reg. 70804-05. 

3
 The proposed amended Rule would not require dealers to obtain vehicle history reports and would not mandate a 

specific type of vehicle history report or designate a specific provider of the reports.   
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to this vehicle after you buy it regardless of any oral statements about the vehicle. But 

you may have other legal rights and remedies for dealer misconduct.  

 

(“SNRPRM ‘As Is’ Statement”).   

 

(3) Additional Spanish Language Disclosure.   The third is a proposal to include a 

statement, in Spanish, on the face of the English language Buyers Guide advising Spanish- 

speaking consumers to ask for the Buyers Guide in Spanish if they cannot read it in English.  The 

SNPRM proposal would require the following language to be placed on every Buyers Guide: 

‘‘Si usted no puede leer este documento en ingles, pidale al concesionario una copia en 

español’’  

 

Which translates to “If you are unable to read this document in English, ask your salesperson for 

a copy in Spanish.” 

 

The SNPRM containing these changes sought answers to over 30 questions (most with multiple 

subparts)
4
 related to the proposals, seeking any available studies, data, surveys, and proposed 

language for review.  This was issued with a brief 60-day deadline for comment, with comments 

originally due January 28, 2015.  NADA was concerned that, after a six-plus year process, these 

proposed changes were materially different from those previously proposed and were being 

given a brief, 60-day period for public comment.  NADA therefore sought a 90-day extension of 

time to respond.  The Commission subsequently granted the request for extension of time for 

comment, with a 45 day extension and a revised deadline for comments of March 17, 2015.    We 

appreciate the Commission’s willingness to extend the time period for comment, but note that in 

submitting these comments, more time is needed to understand and analyze the effects of the 

proposed changes in the SNPRM.  

 

II. The Vehicle History Checkbox Proposal Is Unnecessary, Outside the Scope of the 

Commission’s Authority, and Would Lead to Less Information for Consumers.  

 

NADA has serious concerns with each of the three proposed changes outlined above, but the 

proposed change with perhaps the broadest potential negative effect for consumers and dealers 

alike is the addition of the Vehicle History Checkbox, which is not only unnecessary and likely 

to be counterproductive, but is also outside the scope of the Commission’s Magnuson-Moss Act 

(“Mag-Moss”) statutory mandate.    

 

a) The FTC Does Not Have Authority to Require the Vehicle History Checkbox on the 

Buyers Guide. 

  

As outlined in greater detail in the memorandum at Exhibit A, the “Vehicle History Checkbox” 

proposal is outside of the Commission’s authority under the Rule because is unrelated to “used 

car warranties and warranty practices.”  In brief, the statutory authority for, and the directive to 

                                                 
4
 See Exhibit B, which contains brief NADA responses to many of these questions.   
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create the Used Car Rule and the Buyers Guide stems from the Magnuson-Moss (“Mag-Moss”) 

Act
5
 which, among other things, directed the FTC to issue “a rulemaking proceeding dealing 

with warranties and warranty practices in connection with the sale of used motor vehicles,” and 

“in addition [the FTC] may require disclosure that a used motor vehicle is sold without any 

warranty and specify the form and content of such disclosure.”  Moreover, the Commission has 

never before wavered from its position that the authority for the Used Car Rule is Mag-Moss.  

The Commission’s SNPRM citation to Dodd-Frank and the FTC Act as the basis of the authority 

to revise the Buyers Guide in this case is inappropriate because the SNPRM is seeking to 

materially revise and add to the Used Car Rule.  Its authority comes from Mag-Moss.  As a 

result, (a) the Commission has exceeded its authority under Mag-Moss to issue rules related to 

used car dealer warranty and warranty practices because the “Vehicle History Checkbox” 

proposal is unrelated to “used car warranties and warranty practices;”
 6

  (b) the Dodd-Frank 

provision allowing for “streamlined” procedures to be applied as to certain dealers for FTC 

Section 5 rulemakings does not apply because this is not properly a Section 5 rulemaking, and; 

(b) the FTC must follow the appropriate Mag-Moss rulemaking procedures if it seeks to make 

the changes outlined in the SNPRM.   

 

As a result, the Vehicle History Checkbox and the accompanying disclosure language should be 

removed.  The remainder of our comment regarding the Vehicle History Checkbox is presented 

in the alternative.  

 

Even if the Commission had authority to promulgate the Vehicle History Checkbox, and applied 

the appropriate Mag-Moss rulemaking procedures, serious concerns about the Vehicle History 

Checkbox proposal remain.  To be clear, NADA and franchised dealers fully support the notion 

of making VHRs available to consumers who wish to have such information. Indeed, as 

discussed herein, the overwhelming majority of franchised dealers currently provide such reports 

today, and pay for those reports themselves.  It is the context in which these reports are provided, 

and the level of information available to consumers about those reports that are of critical 

importance.  The fundamental problem with the Vehicle History Checkbox is that is promotes 

potentially flawed and severely limited information to a prominence in consumers’ minds that it 

does not deserve, and to a position in the contractual relationship between the consumer and the 

dealer that is completely improper.  The result is that if adopted, consumers could be misled, and 

the added potential liability and burden it imposes on dealers will make them far less likely to 

obtain such reports at all.   

 

 

                                                 
5
15 USC 2309(b) Warranties and warranty practices involved in sale of used motor vehicles.  The Commission shall 

initiate within one year after January 4, 1975, a rulemaking proceeding dealing with warranties and warranty 

practices in connection with the sale of used motor vehicles; and, to the extent necessary to supplement the 

protections offered the consumer by this chapter, shall prescribe rules dealing with such warranties and practices. In 

prescribing rules under this subsection, the Commission may exercise any authority it may have under this chapter, 

or other law, and in addition it may require disclosure that a used motor vehicle is sold without any warranty and 

specify the form and content of such disclosure. 
6
 The same is true for the remainder of the disclosure language within the Vehicle History Checkbox, none of which 

has anything to do with used car dealer warranties or warranty practices.    
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b) The Vehicle History Checkbox Would Make the Buyers Guide Less Accurate  

 

As repeatedly noted in our previous comments as well as in numerous guidance and other 

documents issued by the Commission itself
7
, the Buyers Guide is a used car dealer warranty 

disclosure document, and it works because it effectively discloses information that is accurate 

and complete.  It is accurate and complete because it contains only information that the dealer 

knows, has control over, and thus gives rise to obligations to which the dealer can be 

contractually bound.  The Buyers Guide is useful to consumers because they can rely on it, and 

to the extent that a dealer-provided used vehicle warranty is important to a consumer, the Buyers 

Guide allows consumers to shop among different dealers based on the warranty they provide.   

 

While consumers may find some utility in the information provided in VHRs, and dealers 

provide VHRs to their customers to meet the demand from consumers for this information, it is 

important to understand that VHRs are unreliable and limited.  This is not an indictment of the 

VHR providers, as they do not originate the data in the VHRs.  They simply obtain, compile, and 

make the reports available.  The reports are limited because they are only as good as the 

information available to the VHR providers and only as timely as the data providers can send the 

information and the VHR providers can incorporate and disseminate the information.   Mistakes 

happen, delays happen, and vast amounts of relevant information never make it into the 

databases. 

 

The limitations of the reports are widely known and accepted.  Indeed, both of the two main 

Retail VHR providers themselves expressly disclaim any responsibility for the accuracy, 

reliability or completeness of the data and that they are free from errors or omissions.
8
  In 

comments to the Commission, a number of commenters have criticized the quality and accuracy 

of Retail VHRs.
9
   It is odd indeed to criticize dealers on the one hand for voluntarily providing 

this information to consumers, and then to turn around and demand that they provide this same 

information to consumers on the Buyers Guide. 

 

Even when technically accurate, VHRs also contain information that could be misleading to 

consumers and is inappropriate for inclusion in a contract between the dealer and the consumer.   

For example, a VHR (that accurately reflects data provided by data sources) that contains a 

                                                 
7
 See, e.g., Aug. 9, 1996 FTC Press Release outlining a unanimous FTC letter to the California Air Resources Board 

denying a request for a conditional exemption to the Used Car Rule to add a smog index and other language on the 

front side of the Buyers Guide. In denying the request “the Commission said that the smog index is unrelated to the 

purpose of the Rule, which is to provide warranty information to purchasers of used vehicles and, thereby, to prevent 

deceptive warranty claims (found at https://www.ftc.gov/news-events/pressreleases/1996/08/ftc-denied-request-

california-air-resources-board-arb-conditional).  See also “Businessperson's Guide to Federal Warranty Law” (found 

at https://www.ftc.gov/tips-advice/business-center/guidance/businesspersons-guide-federal-warranty-

law#Magnuson-Moss)  noting that the purposes of Mag-Moss are to “improve[] consumers' access to warranty 

information; enable[] consumers to comparison shop for warranties; encourage[] warranty competition, and 

promote[] timely and complete performance of warranty obligations.” 
8
 See Exhibit C. 

9
 See e.g., comments submitted by Consumer Action, Consumers for Auto Reliability and Safety, Consumer 

Federation of America, Consumer Federation of California, National Consumer Law Center, U.S. Public Interest 

Research Group, and the Watsonville Law Center, November 19, 2008 at 5.   

https://www.ftc.gov/news-events/pressreleases/1996/08/ftc-denied-request-california-air-resources-board-arb-conditional
https://www.ftc.gov/news-events/pressreleases/1996/08/ftc-denied-request-california-air-resources-board-arb-conditional
https://www.ftc.gov/tips-advice/business-center/guidance/businesspersons-guide-federal-warranty-law#Magnuson-Moss
https://www.ftc.gov/tips-advice/business-center/guidance/businesspersons-guide-federal-warranty-law#Magnuson-Moss
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record that a vehicle was involved in an accident may contain information of interest to a 

consumer, but that information could also be misleading.   That “accident” may have been 

serious, or insignificant, but the consumer (and the dealer) has no way to know.    A scraped 

bumper may have been cosmetic damage only and been completely repaired, but it may appear 

in a similar fashion to a serious accident involving structural damage to the vehicle.    

 

It could also be misleading in other ways.  For example, a VHR that does not include a record of 

an accident that did, in fact occur may provide a false sense of security to consumers.  While that 

same misplaced trust may exist today, once the VHR disclosure is required on the Buyers Guide 

many consumers will be likely to view the information differently given its place on a 

governmentally-required warranty disclosure document. The FTC’s governmental imprimatur 

will have been placed upon it.    

 

Retail VHRs also contain other information that is subjective and potentially misleading.  For 

example, Carfax, the leading Retail VHR provider, includes a “price adjustment” on its reports.  

This adjustment purports to adjust the value of the used vehicle based upon the information in 

contained in the report.   The methodology or basis for the adjustments are unclear
10

 and such 

adjustments, given that they are not based on the car itself, but upon information provided by 

third parties, to another third party about a vehicle, are potentially problematic.   

 

Dealers understand the limitations of the VHRs but they provide the reports to their customers 

because they understand that consumers may be interested in the information (or lack thereof) 

contained in those reports.  However, dealers also understand the limitations of those reports, as 

should consumers. The bottom line is that the Vehicle History Checkbox will introduce 

inaccuracy and uncertainty into the Buyers Guide, severely undermining its utility and reliability 

and harming consumers and dealers.   

 

c) The Vehicle History Checkbox is Unnecessary.  

  

i. VHRs Are Provided, and Paid For By Most Dealers Today 

 

There is also no need for the Vehicle History Checkbox because the overwhelming majority of 

franchised new car dealers already offer Carfax, AutoCheck, or similar reports to consumers 

with all the used cars they sell at retail. These reports have gained wide acceptance and 

recognition with the used car buying public, and in many markets, it is a standard part of used car 

transactions.   

 

While is it difficult to determine with any certainty (because no one entity has perfect insight into 

their competitors’ customers), it is our understanding based on conversations with the two major 

                                                 
10

 Carfax includes a disclaimer for the price adjustment tool that states: “Accidents, service records, number of 

owners and many other history factors can affect a vehicle's value. The CARFAX Price Adjustment is a tool that 

analyzes millions of used car transactions to measure how the combination of all the information reported to 

CARFAX affects the value of a particular vehicle. The vehicle's retail book value plus the CARFAX Price 

Adjustment will give you a more accurate measure of the vehicle's value. Use this tool, along with a vehicle 

inspection and test drive, to make a better decision about your next used car.” 
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retail VHR providers (Experian’s AutoCheck, and IHS Automotive’s Carfax, together “Retail 

VHR Providers”) that conservatively, in excess of 95% of franchised new car dealers are 

customers of one or both of the two Retail VHRs.  Anecdotally, it is overwhelmingly clear that 

these dealers not only obtain these reports, they routinely share the Retail VHRs with their 

consumers.  In fact, the primary reason that dealers engage the Retail VHR companies at all is to 

share the VHRs with their customers because they understand that a portion of their customers 

value this information, and just as in other aspects of their business, they must meet that 

consumer demand to remain competitive.   

 

More concrete evidence of the widespread availability of Retail VHRs from dealers to 

consumers is found in the online used car shopping websites, which are one of the primary tools 

used to provide the VHRs to consumers.   The overwhelming majority of used car shoppers use 

online tools to shop for used vehicles.
11

   All of the major online used car shopping websites
12

 

include links on their sites to Retail VHRs.   This means that any consumer who wishes to obtain 

a VHR on a particular vehicle can obtain one by simply clicking on a link.  It is standard practice 

in the industry for a dealership to list their entire used vehicle inventory on these shopping sites 

(as opposed to some subset of the cars available for sale).  And in the overwhelming majority of 

instances
13

 a Retail VHR for all of the used vehicles listed on these shopping sites are made 

available for “free” to any used car shopper.   In addition, almost all franchised used car dealers 

also have their own websites, list their used vehicle inventory on their own websites, and 

generally provide links to “free” VHRs on those websites.   

 

In other words, today, for virtually all of the used cars available for sale through dealers, any 

consumer can obtain a free copy of a Retail VHR for any vehicle they are interested in, without 

even visiting the dealer.
14

  Given these facts, the notion that an additional requirement should be 

placed on dealers to provide a written copy of such VHRs to consumers in connection with the 

vehicle purchase under the auspices of the Used Car Rule is superfluous, outdated, and given the 

complications it causes, counterproductive. 

 

ii. VHRs are Publicly Available and Thus Are Universally Available to 

All Consumers 

 

Not only are Retail VHRs routinely provided to car shoppers by dealers at no charge on almost 

every car, these VHRs and many others are universally available to 100% of consumers today.   

Anyone can go onto any number of websites (or call if they do not have internet access) and 

                                                 
11

 One recent study has found that 79% of all shoppers use the internet to shop for used cars.  (2014 Automotive 

Buyer Influence Study, commissioned by AutoTrader.com through IHS Automotive, released August 14, 2014). 
12

 Including, but not limited to: www.cars.com, www.autotrader.com, www.edmunds.com, www.nadaguides.com, 

www.kbb.com, www.yahooautos.com, www.aolautos.com, www.ebaymotors.com, and www.msnautos.com. 
13

 Again, it is difficult to obtain fully accurate numbers, but a review of these websites and many others reveals that 

all or virtually all of the franchised dealers and the majority of independent used car dealers who provide listings on 

these shopping websites also provide “free” VHRs to consumers. 
14

 This fact leads to further practical difficulties with the SNPRM since many dealers may provide only online links 

to the VHRs, and may not obtain physical copies.  This is discussed in greater detail below.   

http://www.cars.com/
http://www.autotrader.com/
http://www.edmunds.com/
http://www.nadaguides.com/
http://www.kbb.com/
http://www.yahooautos.com/
http://www.aolautos.com/
http://www.ebaymotors.com/
http://www.msnautos.com/
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obtain a vehicle history report on their own at any time for any reason.
15

  There is simply no 

reason whatsoever why any consumer who wishes to obtain this information cannot obtain it on 

their own as often as they like.  Dealers do not have any access to these VHRs or any 

information contained in the VHRs that consumers cannot similarly access.  The Retail VHRs 

market their products aggressively, and it is fair to say that most consumers are aware of the 

availability of Retail VHRs.   

 

If consumers already routinely obtain VHRs, then it is unclear how the Vehicle History 

Checkbox benefits consumers.  If however, consumers do not generally obtain VHRs today, the 

question is why not, and how does the Vehicle History Checkbox help consumers?   To the 

extent that consumers do not obtain a Retail VHR on a used car they are shopping for today, it is 

most likely because they do not believe that the cost of the VHR is worth the information 

contained therein or that it does not contain relevant information.  If so, then a requirement that 

dealers provide this information to everyone is contrary to those consumers’ choices, especially 

given that the customer will pay for the costs of the VHRs either directly or indirectly. 

 

The SNPRM does not explain why, as a threshold matter, dealers should be required to provide 

information to consumers that any consumer can easily and readily obtain on their own.  No 

information or evidence has been provided to demonstrate that customers are not aware of the 

availability of this information, nor has it been shown how valuable consumers believe such 

information to be, or how often they find such information to be worth paying for.   

 

Instead, the SPNRM states that the intended purpose of the Vehicle Checkbox Requirement is to 

“increase[] the likelihood that consumer (sic) would be aware of pertinent information in the 

dealer’s possession.”
16

  That has never been the stated or implied purpose of the Used Car Rule, 

it is contrary to the express purpose and mandate of Mag-Moss
17

 and it is unclear how that goal, 

even if met would be relevant to a consumer.  That is especially true in the context of 

information that a consumer can easily and readily obtain if they so wish.  Again, the goal of the 

Buyers Guide is to disclose dealer warranty information.  Any information that is provided by 

the FTC should be relevant and confirmable information available to consumers in the proper 

context with the limitations and utility of any such information fully disclosed and explained. 

 

In short, the Vehicle History Checkbox is a “solution” looking for a problem.   Consumers can 

and do get this information today.  Adding a requirement on the Buyers Guide is unnecessary 

and will be ineffective and counterproductive. 

d. The Vehicle History Checkbox Would Make the Buyers Guide Less Effective 

For Consumers  

The Vehicle Disclosure Checkbox would make the information on the Buyers Guide less 

effective not just because it is unnecessary and makes it less accurate, but also because the 

placement on the Buyers Guide would itself add additional confusion for consumers, who may 

                                                 
15

 A “Google” search for “vehicle history report” results in 15,500,000 hits.  See, 

https://www.google.com/?gws_rd=ssl#q=%22vehicle+history+report%22 (obtained March 9, 2015)  
16

 79 Fed. Reg. 70808.   
17

 See, e.g., n. 8. 

https://www.google.com/?gws_rd=ssl#q=%22vehicle+history+report%22
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be more likely to misunderstand the nature or quality of the information provided.   A consumer 

who obtains a VHR from a third party will view that information in its proper context -- as an 

optional, third-party service provided by a commercial entity in the business of providing such 

reports.  While consumers certainly could still be confused or misled as to the completeness or 

accuracy of the information contained in the VHRs, in that context
18

 at least they understand that 

it is an optional, commercial report, provided by an independent third party. 

 

By placing the VHR requirement on the governmentally-required Buyers Guide, and including 

the contextual language within the Vehicle History Checkbox that cites the FTC’s websites, the 

SNPRM will be putting the governmental consumer protection “seal of approval” on the VHR, 

which will cause many to be confused as to the nature of the VHR.  In other words, a consumer 

who may not be aware of or understand what a VHR is may be misled into thinking that the 

VHR is more than it really is.  

 

Indeed the SNPRM itself includes descriptions of VHRs that are not accurate, stating that a VHR 

can disclose whether “a vehicle was free from damage or mechanical flaws”
19

 and that “[VHRs] 

could reveal hidden damage or mechanical defects that NMVTITS was not designed to detect.”
20

   

This is simply not accurate.  No retail or other VHR that we are aware of includes any 

information about mechanical flaws or whether a vehicle is free from damage.  Instead, the VHR 

will simply report if a vehicle has an accident that is in the subset of databases that VHR 

provider has access to.  A VHR is not “designed to detect” anything.  It is what it is, a 

compilation of third party information about the sales, service, and reported accident history of a 

specific vehicle – no more and no less.  If the SNPRM is unclear about this distinction, we are 

concerned that consumers will be even more confused.   

 

This will leave dealers in an impossible position of explaining the limitations of a 

governmentally-required document that they are providing to the consumer.   While dealers face 

this issue today, and must explain to consumers about the limitations of VHRs, it is vastly 

different where the federal government has directed the production of a document to a consumer.  

As a result, to the extent vehicle history services are mentioned or alluded to at all, we believe 

the FTC should include a disclaimer that (in addition to including the extensive disclaimer 

outlined below) fully explains the limitations of such services, the potential for inaccurate or 

outdated results, and the limited degree to which consumers should rely on any such report.  The 

disclaimer should also note that the data is provided by independent third parties, and is not 

endorsed, or certified as accurate by the FTC or any other governmental entity. 

 

The FTC’s model credit score disclosure exception notice under the Risk Based Pricing Rule is 

instructive in this regard.  It requires dealers (and other financial institutions) to provide third 

party information in the form of a credit score, to a consumer.
21

  The FTC’s model form notice 

contains nearly two additional pages of carefully worded disclosures and disclaimers to explain 

                                                 
18

 The fact is that numerous lawsuits are routinely brought against dealers, VHR providers, and others based on the 

accuracy or contents of the VHRs, despite the lengthy disclaimers (see Ex. C) in the reports and by dealers.  
19

 79 Fed. Reg. 70808. 
20

 See id. 
21

 See, e.g., 75 Fed. Reg. 2782. 
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and provide context to consumers about the credit score, and how they can learn more about 

what credit scores are and what they mean.  Those disclosures are required in a context where 

consumers are generally aware that it is a third party providing the score, not the dealer.  

 

It is important to note that the third party credit score information is required to be provided in 

that case because, unlike VHRs, consumers did not have ready access to the credit score 

information, and no access at all to the contextual information that helps explain the relative 

status of their credit score.   Contrast that with VHRs, which, as outlined herein, are universally 

available and consumers have full and complete access to all of the same information a dealer 

has.   The same reasoning does not apply here. 

 

We are aware of no other federal regulatory obligation that requires such disclosure of third party 

information without extensive disclaimers about the source and nature of the information, and 

how consumers can learn more.   If the Vehicle History Checkbox is on the Buyers Guide, such 

disclaimers along with the disclaimers listed in detail below must be included on the Buyers 

Guide. 

 

e. The Addition of the Proposed Vehicle History Checkbox Will Make Vehicle 

History Reports Less Widely Available To Consumers. 

 

The bottom line is that dealers will be far less willing to obtain and provide Retail VHRs if the 

Vehicle History Checkbox requirement is included is the Buyers Guide because its inclusion 

raises a substantial risk that either (a) dealers will be held to have made a written warranty about 

a vehicle based on the contents of a third-party VHR, or (b) that the VHR will be deemed to be 

incorporated by reference into the sales contract as a required disclosure on the Buyers Guide.   

While consumers will continue to be able to purchase Retail VHRs on their own, we believe it 

will be less likely that consumers will be willing to obtain a report if they are required to pay the 

cost themselves (the costs of the Retail VHRs currently range from $19.99 to $39.99 or more per 

report).
22

  

 

First, the Commission must make it clear that the provision of a VHR to a consumer pursuant to 

the Vehicle History Checkbox does not create or give rise to any warranty promise or obligation 

by the dealer.  While the SNPRM does not seem to suggest that the presence of the Vehicle 

Disclosure Checkbox or the provision of the VHR will affect the warranty offered by the dealer, 

it remains unclear.  What is clear is that consumers will be likely to believe that, given the nature 

and purpose of the Buyers Guide, the VHR and the information contained therein is related to the 

warranty offered by the dealer.  This is not only inaccurate, but it is inconsistent with federal and 

state law that allows dealers the option to offer a vehicle “As-Is,” and prohibits the Commission 

from requiring that a dealer offer a warranty on a used vehicle.
23

 

 

                                                 
22

 The pricing options vary, with slightly higher prices (lower on a per report basis) for multiple or unlimited reports.  

See e.g., Carfax.com; autocheck.com. 
23

 See “Businessperson's Guide to Federal Warranty Law” found at https://www.ftc.gov/tips-advice/business-

center/guidance/businesspersons-guide-federal-warranty-law#Magnuson-Moss. 

https://www.ftc.gov/tips-advice/business-center/guidance/businesspersons-guide-federal-warranty-law#Magnuson-Moss
https://www.ftc.gov/tips-advice/business-center/guidance/businesspersons-guide-federal-warranty-law#Magnuson-Moss
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Second, the Commission must make it clear that the VHR is not part of the sales contract by 

including a disclaimer (discussed in greater detail below) that must be on the Buyers Guide itself.  

As a dealer warranty disclosure document, the Buyers Guide is required to be incorporated into 

the sales contract between the dealer and the consumer.
24

   Inclusion in the contract makes sense 

when the Buyers Guide is exclusively a warranty disclosure document because it contains only 

information that the dealer knows and can control – what warranty a dealer is offering on a 

specific vehicle.  It makes no sense where the Buyers Guide includes information that the dealer 

cannot control.  Dealers will not wish to include incomplete, potentially misleading information 

in their sales contract.  It would lead to confusion and unnecessary potential liability for the 

dealer.  This is especially true where the VHR contains purported vehicle valuation amounts (see 

discussion of “price adjustment” supra).  The potential effect of inclusion of such subjective 

information that is intended as contextual guidance only, in the sales contract is vast and could 

potentially do great harm and engender tremendous confusion.   

 

Moreover, dealers simply should not be required to include information from a third party that 

they do not control, cannot confirm, and cannot change into their sales contracts.  And if they 

are, we believe that, current competitive pressures aside, many of them will choose not to obtain 

or have anything to do with VHRs.  While each dealer would make that decision individually, as 

an organization that provides regulatory guidance to dealers, we would feel obliged to highlight 

the risk that obtaining a VHR would raise for dealers.   

 

In addition, the recordkeeping and paperwork burden that is sure to accompany this requirement 

will make it onerous and undesirable for dealers to obtain VHRs.  Again, while the SNPRM does 

not propose any specific record-keeping requirements in connection with the Vehicle History 

Checkbox, it does seek comments on whether “the Commission [should] require dealers to create 

and to maintain records when they obtain or view vehicle history reports [and, i]f so, what 

recordkeeping should the Commission require and for what length of time should dealers be 

required to maintain the records?”
25

   

 

NADA opposes the imposition of any such recordkeeping requirement on dealers or VHR 

providers.  The notion that a dealer must somehow make a record whenever they “view” or 

“obtain” a “vehicle history report” is so nebulous as to be virtually impossible.   Indeed, what is 

the ultimate purpose of such a recordkeeping requirement?  It cannot be to provide information 

to consumers about a vehicle (much less warranty-related information.)  It can only be an effort 

to ensure technical compliance with the Vehicle History Checkbox requirement by dealers – did 

the dealer “check the box” when they were supposed to?  Any such efforts do nothing to aid in 

getting relevant information to consumers, and indeed do nothing to stop any bad actors that may 

wish not to comply.   

                                                 
24

 16 CFR 455.3(b)  states “(b) Incorporated into contract. The information on the final version of the window form 

is incorporated into the contract of sale for each used vehicle you sell to a consumer. Information on the window 

form overrides any contrary provisions in the contract of sale. To inform the consumer of these facts, include the 

following language conspicuously in each consumer contract of sale: The information you see on the window form 

for this vehicle is part of this contract. Information on the window form overrides any contrary provisions in the 

contract of sale.” 
25

 79 Fed. Reg. 70815.   
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That is because a bad actor who is willing to commit common law fraud by intentionally hiding 

negative information about a vehicle from a the used car shopper today would not likely be 

dissuaded from such actions by  a Vehicle History Disclosure requirement or a requirement to 

keep records of the VHRs that dealer obtains.  Instead, any such requirements will only fall on 

the vast majority of dealers that are seeking to comply with the law, and provide relevant 

information to consumers.  It will only be those dealers who seek to comply, who inadvertently 

fail to check a box, or fail in a recordkeeping requirement, who will face penalties under the 

proposed requirements.  The vast majority of dealers who operate honestly will lose, as will 

consumers who will ultimately pay any additional costs incurred, and have less access to 

information than they do today.   

 

We believe, for all the reasons outlined above, that the Vehicle History Checkbox requirement 

would be counterproductive.  If however, the final rule contains a requirement to make 

disclosures regarding vehicle history reports, the checkbox concept should be abandoned.   

Instead, the text should state: 

 

“The dealer may have obtained a commercial vehicle history report that may contain 

information from title records, salvage yards, and insurance companies. It may also include 

salvage, repair, accident, and prior ownership history.  You can ask the dealer if you wish to 

obtain a copy of the report from the dealer, or for more information about how to obtain a 

commercial vehicle history report yourself.  There may be a charge associated with the provision 

of that report to you by the dealer.” 

 

This would still need to be accompanied by the broad disclaimer language in Section III below.  

However, the benefit of this approach is that it notifies consumers of the existence of this 

information, rather than seeking to somehow “catch” dealers who may withhold information or 

fail to check a box.  The goal is to improve information available to the consumer (who may 

already have obtained a VHR) and not to unnecessarily burden the dealer or somehow add an 

additional trick box for dealers who do not obtain such reports.    This approach also has the 

benefit of limiting the potential confusion created by the inherent governmental “approval” in the 

checkbox approach.   This language is more neutral, and will therefore lead to less unreasonable 

reliance on the VHR by the consumer.  

 

f. There is no Evidence That Dealers Fail to Provide Information about Known 

Title Brands, and Even if They Did, The Checkbox Is a Counterproductive 

Answer.   

 

While not specifically outlined in the SNPRM, we must presume that, given the universal 

availability of VHRs, that the only plausible reason for inclusion of the Vehicle History 

Checkbox is a misguided effort to fight a perceived “practice among used vehicle dealers of 

obtaining vehicle history reports and failing to disclose title brands or other significant problems 

documented in those reports.”
26

  While we agree that accurate title information is, and should be 

                                                 
26

 79 Fed. Reg. 70815.   
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important to consumers, we do not agree – and no data has been provided to demonstrate - that 

this practice is widespread or that the Vehicle History Checkbox is a solution that makes sense.   

 

First, for all the reasons outlined herein, we believe that the overwhelming majority of used car 

transactions include a disclosure of a VHR.  Second, a failure to disclose a material fact to a car 

purchaser would likely be considered fraudulent under state law in every state in the United 

States today.  The Vehicle Checkbox Requirement would add absolutely nothing to what is 

prohibited under current law except to require a dealer to provide a report containing potentially 

unreliable information to a consumer.  Third, if this were a widespread problem, and we do not 

believe it is, the answer is to make reliable, real-time title information available to consumers 

electronically, not to impose an unnecessary outdated paper-based solution that provides 

consumers with information of uncertain accuracy containing a governmental “stamp of 

approval.” As outlined in our prior comments, NADA has long supported efforts to modernize 

databases such as NMVTIS, and efforts to make real-time access to title information available to 

consumers.   

 

Lastly, and perhaps most importantly, there is no logical reason for a failure to disclose material 

information to a car purchaser to be anything more than a rare practice, if it does happen.   

Dealers make their living off of their reputations, and intentionally engaging in activity that 

would be fraudulent under state law is not likely to be a practice that is sustainable.  There are 

reasons why both automobile manufacturers and dealers are required to be licensed in every 

state, and one reason is that policymakers see the benefit in having established, accountable 

businesses that are available when problems do arise. Dealers make multi-million dollar 

investments in facilities, training, equipment, and personnel, and there is simply no logical 

reason why a licensed franchised dealer would hide material information from a used car 

purchaser and incur the tremendous liability and reputational harm that this would entail, despite 

allegations or anecdotal suggestions otherwise.   

 

g. Dealers May Need to Charge Consumers for Provision of the Retail VHRs. 

 

It should be obvious, but we must note that although the VHRs are generally available to 

consumers at no charge through these online platforms or at the dealerships, they are of course, 

not actually “free.”  The Retail VHR companies incur tremendous expense obtaining
27

, 

managing, and presenting the data in the VHRs.  And dealers, in turn, if they choose, pay 

substantial sums to the Retail VHR providers for a license that allows them to obtain the VHRs 

for their own use and in some cases, the broader license that allows them to provide the VHR 

information to consumers.  It is dealers who generally pay for these reports today, and while the 

pricing models vary, they often pay each time a report is “obtained.”   Consumers can obtain a 

report on their own, but they must pay for those reports.   

 

                                                 
27

 It is our understanding that most if not all of the state DMV’s sell much of the customer registration, accident, 

sales, and other data contained in the VHRs to the Retail VHR providers and others.    See, e.g., 

http://www.local10.com/news/Florida-Makes-63M-Selling-Drivers-Info/3078462 ;  

http://www.cleveland.com/open/index.ssf/2010/07/ohio_collects_millions_selling.html. 

http://www.local10.com/news/Florida-Makes-63M-Selling-Drivers-Info/3078462
http://www.cleveland.com/open/index.ssf/2010/07/ohio_collects_millions_selling.html
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Dealers that choose to provide VHRs to their consumers must, of course, eventually attempt to 

recoup those costs, which can result in higher prices for consumers.  While dealers generally do 

not charge directly for VHRs today, to the extent the final rule contains the Vehicle Checkbox 

Requirement or similar obligation for dealers, it should be clear that dealers are not prohibited 

from charging consumers directly for those reports.  This is especially important given the 

uncertainty in the SNPRM regarding the number and timing of the reports a dealer would be 

required to provide.  For example, if a dealer were required to provide a copy to a VHR to every 

customer who requested one, that would be far more expensive than an obligation to provide one 

copy to a vehicle purchaser.  The same would, of course, be true if a dealer had an obligation to 

pull reports from more than one VHR provider, or to pull updated reports on vehicles.  With an 

estimated 42 million used cars purchased in the United States last year
28

, the additional direct 

costs to consumers could be substantial if the dealers were to recover even a portion of the 

current VHRs costs.  

 

h. The Vehicle History Checkbox Would Require Dealers to Share Licensed 

Data with Consumers  

 

The Vehicle Checkbox Requirement also assumes that the dealer is, in all instances, capable of 

or permitted to share a VHR it obtains with a consumer.  As discussed, the information contained 

in Vehicle History Reports is not information that the dealer owns, it is generally licensed from a 

third party that the dealer pays pursuant to a license agreement.  Dealers do not control the terms 

of those license agreements, many of which have restrictions on sharing licensed data with third 

parties.  A requirement that dealers share a third party’s licensed data with a third party may be 

in violation of the dealer’s license agreement with the VHR provider.   

 

Presumably, the SNPRM would not require dealers to seek to amend their contracts.   However, 

the Commission must clarify what dealers should do if they obtain a VHR, but their contract 

does not allow them to share the VHR with any third party. 

  

III. The Vehicle History Checkbox Must Be Removed, Or A Comprehensive Disclaimer 

Included on the Buyers Guide 
 

In short, the Vehicle History Checkbox should be removed or the goal of providing relevant 

information to consumers will be undermined.  If it is not, the only other solution would be for 

the Buyers Guide to be amended to include a comprehensive disclaimer.  This disclaimer must 

be on the Buyers Guide itself for several important reasons.  First, because the Buyers Guide 

alone is incorporated into the sales contract, the disclaimer must also be on the Buyers Guide to 

ensure that the consumer obtains the relevant disclaimers.  In addition, a number of states have a 

“single document rule” that applies to motor vehicle sales and requires generally that all 

agreements in a motor vehicle retail installment transaction be contained within a single 

                                                 
28

 With an estimated 30 million purchased through a dealer, the remaining 12 million sold as private sales. 
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document.
29

  As a result, a dealer may be unable under state law to obtain a separate disclaimer, 

without which the VHR could not practically be provided. 

 

That Buyers Guide disclaimer must contain, at a minimum, the following information: 

 

(a) That all of the information in the VHR comes from a third party, not the dealer; 

(b) The VHR is provided for informational purposes only, and it may not be accurate or 

timely; 

(c) The dealer is not responsible for the accuracy, completeness or relevance of any of the 

information contained in the VHR; 

(d) The dealer is only required to obtain one copy of a VHR, and the dealer is not 

responsible in any way for any changes in the information contained in the VHR since 

the time that VHR was obtained; 

(e) The dealer makes no warranties at all related in any way with respect to the 

information contained in the VHR, or the vehicle to which the VHR applies; 

(f) The VHR has nothing to do with any warranty that the dealer is offering; 

(g) The VHR does not obligate the dealer in any way; 

(h) The consumer may be required to pay a fee to obtain a copy of a VHR from the dealer; 

(i) The VHR is not part of the sales contract. 

To clarify this last point, the language currently required to be in the sales contract must be 

amended.  It currently states:  

“The information you see on the window form for this vehicle is part of this contract. 

Information on the window form overrides any contrary provisions in the contract of 

sale.”
30

   

It should be amended to state: 

“The information you see on the window form for this vehicle is part of this contract. 

Information on the window form overrides any contrary provisions in the contract of 

sale.  Any vehicle history or other information provided by dealer on or in connection 

with the window form that comes from a third party (“Vehicle History Information”) is 

not part of the contract.  Dealer is not responsible for and makes no promises or 

representations of any kind with respect to Vehicle History Information.” 

 

The Commission must also clarify, in no uncertain terms that the provision of a VHR is 

unrelated to the warranty commitment (if any) made by the dealer and does not obligate the 

                                                 
29

 Eighteen states currently have a single document rule that applies to motor vehicle retail installment sales.   These 

state laws have varying requirements, but generally require that disclosures in a vehicle sales contract be made on a 

“single document.” 
30

 16 CFR 455.3(b).   



Federal Trade Commission 

March 17, 2015 

Page 16  

 

dealer in any way to refund, repair, replace, maintain or take other action with respect to such 

used vehicle.   

 

IV) Other Concerns With the SNPRM Proposals 

 

There are a number of other practical concerns and questions with the Vehicle History Checkbox 

requirement as proposed in the SNPRM.  (Many additional concerns and issues are addressed in 

NADA’s responses to the SNPRM’s questions in Exhibit B.)   

 

(a) What is a “Vehicle History Report”?     

 

“Vehicle History Report” is not defined in the SNPRM, but it must be clearly defined.  Is it only 

written reports?  If not, does it include oral representations made by the consumer who traded 

their car to the dealer?  Are reports accessed electronically “written”?  Include any written 

representations?  We do not have any answers to these and other questions, but many problems 

are readily apparent without a clear and exhaustive definition.   

 

The SNPRM notes that “Vehicle history information is available from a variety of public and 

private sources. These sources include state titling agencies (e.g., departments of motor vehicles 

(‘‘DMVs’’)), the National Motor Vehicle Title Identification System (‘‘NMVTIS’’), and 

commercial vehicle history providers, such as CARFAX and Experian’s AutoCheck.”
31

   

 

NADA would urge the Commission to define “Vehicle History Report” as “a third-party report 

available from the following public or private sources: (a) state titling agencies (e.g., departments 

of motor vehicles (‘‘DMVs’’)); (b) the National Motor Vehicle Title Identification System 

(‘‘NMVTIS’’), or (c) commercial vehicle history providers, such as Polk Automotive’s 

CARFAX, Experian’s AutoCheck, or other commercial third party engaged in the business of 

providing vehicle history reports to the public.” 

 

(b)  Other Questions 

There are a number of other difficult questions that would need to be answered definitively 

before the Vehicle History Checkbox could be implemented.  We do not have the answers to 

these questions, and would need more time to investigate and understand the different ways that 

dealer and consumers currently operate and how the VHR agreements work to make any 

recommendations with respect to these issues.   

 

 When has a dealer “obtained” a VHR?   

 

                                                 
31
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 When does a dealer “have” a VHR? 

 

 Does the dealer have to both “obtain” and “have” a VHR in order for the box to be 

checked?    

 

 If a dealer provides a copy of a VHR to a consumer, can it be held responsible for failure 

to check the box?  If so, why? 

 

 Has a dealer “obtained” or does a dealer “have” a copy of a VHR when a copy of it is 

available to the dealer electronically?   

o Does the dealer have to view it?    

o What if they only view it online?  

o Does the dealer have to have a physical copy?   

 

 If a dealer makes a copy available to the consumer on its own website or a third party 

website, but has not viewed or printed a copy, have they “obtained” it? 

 

 What if a dealer obtains or has more than one VHR?   

 

 How often must a dealer obtain a VHR if they obtain one?  (In other words, how recent 

must the VHR that is provided to a consumer be?) 

 

Generally speaking, these questions must be answered by making it as simple and 

straightforward as possible for dealers to obtain and provide VHRs to consumers, or dealers will 

likely not be willing to accept the additional risk and liability of obtaining a VHR at all.   

 

Dealers should never be required to obtain or provide more than one report.  Any additional 

requirement would be wasteful and unnecessary.  Dealers should only be deemed to have or 

“obtained” a VHR if they obtain a physical copy.  In today’s world, most of the information is 

provided online, and to “punish” a dealer who offers this information to its customers online by 

making them responsible for providing (and deeming them to have “obtained”) a physical copy, 

whether they have or not, is counterproductive and another huge disincentive for dealers who are 

trying to provide this information today.   

 

In our view, these practical questions, and the difficulty in imposing clear, simple rules for 

dealers are among the main reasons why the SNPRM approach is unworkable and likely to 

produce less information for consumers.  In a world where dealers already provide VHRs to 

consumers, and where it is a violation of current law to withhold material information to 
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consumers that a dealer knows, the Vehicle History Checkbox is a solution that will only ensure 

that consumers are given less information and are less well protected than they are today. 

 

V) The Proposed “As-Is” Language Is Unnecessary and Unhelpful 

 

The SNPRM also contains a proposal to change the language accompanying the box a dealer that 

is not offering any warranty on the car – and “As-Is” sale.  The proposed language states: 

AS IS—NO DEALER WARRANTY THE DEALER WILL NOT PAY FOR ANY 

REPAIRS. The dealer does not accept responsibility to make or to pay for any repairs 

to this vehicle after you buy it regardless of any oral statements about the vehicle. But 

you may have other legal rights and remedies for dealer misconduct.  

(‘‘SNRPRM ‘As Is’ Statement’’).   

 

There should be one and only one goal in including this language, and that is to explain to 

consumers that the dealer is not offering any warranty on the used vehicle.  That is all.   This 

proposed language is generally helpful in this regard with the exception of the utterly gratuitous, 

unnecessary language at the end, which states “[b]ut you may have other legal rights and 

remedies for dealer misconduct.” 

 

This statement has apparently been added to address concerns that the proposed changes in the 

NPRM somehow misled customers into believing that they did not have any legal remedies 

against dealers who committed fraud.   Apparently, it was the language in the NPRM “As-Is” 

statement that stated “regardless of what anybody tells you.”   The SNPRM language does not 

address these concerns; it instead adds an unnecessary additional layer of confusion for 

consumers.   

 

If the concern is the “regardless of what anybody tells you” language, then simply remove that 

language, but do not add overbroad, unrelated, and unnecessary language about “misconduct.”    

What is the “misconduct” that this is referring to?  Is it any misconduct?  Is it related to potential 

product liability?  Misconduct related to oral warranty promises?   Not only is this unclear and 

unnecessary, the fact that “misconduct” is referred to at all, tars dealers with the broad 

implication that they are engaged in “misconduct” because they are offering a used vehicle “as-

is” and without a warranty.  That makes no sense and is contrary to Mag-Moss and state law.  

This statement has nothing to do with the warranty provided by the dealer, and does nothing to 

help consumers understand the one thing this is meant to convey – that the dealer is not offering 

a warranty on the car, period. 

 

Our suggestion would be to not change the As-Is language at all, but to continue to use the 

Existing As-Is language.  It is unclear why it was changed in the first place.  However, if the 
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Commission feels that a change for clarification sake is needed, one alternative that would make 

more sense would be to use the Existing As-Is explanatory text with the SNPRM As-Is 

capitalized text.  Therefore it would state: 

 

AS IS—NO DEALER WARRANTY THE DEALER WILL NOT PAY FOR ANY 

REPAIRS.  The dealer assumes no responsibility for any repairs regardless of any oral 

statements about the vehicle. 

 

We need to keep in mind that the goal of this language is to clarify and explain.   The SNPRM 

language does not clarify, it confuses and denigrates an entire class of market participants 

without any basis for doing so.  There are a number of ways this could be stated without the 

gratuitous “misconduct” language above, and we urge the Commission to remove it. 

 

VI) The SNPRM Spanish Language Statement Unfairly Broadens the Duties of Dealers 

With Respect to Spanish-Speaking Consumers  

 

One of the other proposed changes in the SNPRM that must be clarified is the inclusion “in 

Spanish, on the face of the English language Buyers Guide advising Spanish-speaking 

consumers to ask for the Buyers Guide in Spanish if they cannot read it in English.”
32

  The 

current Used Car Rule requires dealers who “conduct a used car transaction in Spanish” to “post 

a Spanish language Buyers Guide on the vehicle before [they] display or offer it for sale.
33

” 

While the SNPRM by its terms does not change that,
34

 we are concerned that the inclusion of this 

language may greatly and unfairly broaden the obligation on dealers. 

 

Currently, the Rule requires that dealers use Spanish language versions of the Buyers Guide and 

make Spanish contract disclosures related to the Buyers Guide only when conducting used car 

sales in Spanish.  That makes sense because where a dealer conducts a transaction in Spanish, 

they have demonstrated the ability to understand and therefore make disclosures in Spanish.   

However, the proposed change could be viewed as requiring all dealers to provide, and therefore 

be bound by, a Spanish language version of the Buyers Guide to any customer who requests one.  

This would be true whether the dealer conducted the transaction in Spanish or not, indeed 

whether anyone at the dealership speaks or understands Spanish at all.    

 

                                                 
32

 79 Fed. Reg 70805.   
33

 Accordingly, the proposed revised English Buyers Guide in this NPR includes, in Spanish, the following 

statement: ‘‘If you are unable to read this document in English, ask your salesperson for a copy in Spanish’’ (‘‘Si 

usted no puede leer este documento en ingles, pidale al concesionario una copia en español’’). 
34

 Id. at 70817.  § 455.5 Spanish language sales. (a) If you conduct a sale in Spanish, the window form required by § 

455.2 and the contract disclosures required by § 455.3 must be in that language. You may display on a vehicle both 

an English language window form and a Spanish language translation of that form. Use the translation and layout for 

Spanish language sales in Figures 4, 5, and 6. 
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The additional burden this would create should not be underestimated.  There are likely 

thousands, if not tens of thousands of dealers around the country that do not conduct transactions 

in Spanish, do not speak or understand Spanish, and thus do not even have Spanish language 

Buyers Guides available.  This language would, at the least, require all of these dealers to obtain 

and make Spanish language versions of the Buyers Guide available upon request.  This is 

expensive and time consuming.   

 

Given that the Buyers Guide is required to be incorporated into the contract, that could result in a 

situation where a business is being required to undertake contractual obligations (or at least has 

arguably made contractual and/or warranty-related promises) in a language they do not speak or 

understand.  That is unfair and simply cannot be the intent or purpose of the proposed change. 

 

The final rule should remove that requirement in its entirety, or, at the least clarify: 

(a) That the dealer is not required to conduct the transaction in Spanish or any other 

language; 

(b) That the Spanish language version of the Buyers Guide, if provided pursuant to such a 

request is for informational purposes only, and is not incorporated into the sales 

contract; 

(c) That a dealer who provides a standard Spanish language version of the Buyers Guide 

based on a consumer request: 

1. is not liable for the contents of that Buyers Guide; 

2. is not bound by the contents of that Buyers Guide; 

3. is required to provide only a blank, boilerplate version of the Spanish 

language Buyers Guide, with no vehicle or warranty information included. 

 

VII) Conclusion 

The Buyers Guide is a useful tool that aids consumers in their used vehicle purchases by 

allowing them to compare used car dealer warranty offerings.  It has worked well for several 

decades because it does one important thing, and it does it accurately, completely, and in a 

legally binding way.  Anything that dilutes the Buyers Guide by introducing unclear, inaccurate, 

non-binding, and non-warranty information – even if intended to help, will ultimately harm 

consumers.  While dealers clearly share the goal of ensuring that relevant, accurate information 

is provided to used car shoppers (they pay for and provide VHRs today), the Buyers Guide is not 

the appropriate platform for such disclosures.  At the end of the day, the Vehicle History 

Checkbox proposal in the SNPRM is not only unnecessary, but it will lead to fewer customers 

obtaining that information, and that will benefit no one.    

 

We hope that the Commission will also clarify the Spanish language disclosure and the “As-Is” 

language to make the disclosures clearer and more accurate, remove any unnecessary and 
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unhelpful language, and make it clear that dealers are not required to conduct transactions in 

Spanish, or include Spanish language documents in their sales contracts.   

 

We appreciate the Commission’s multi-year effort, and while we understand the desire to finalize 

this process, we urge the Commission to carefully revisit these latest proposals.  They are 

important, and could have wide-ranging negative effects on consumers and dealers.   

 

Thank you for the opportunity to comment, we look forward to working with the Commission in 

its efforts on the Buyers Guide.  Please feel free to contact us if we can provide additional 

information that would be useful in your efforts going forward.     

 

 

      Sincerely,   

/s/ 

           Bradley T. Miller 

      NADA Legal and Regulatory Affairs 
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  MEMORANDUM 

Date March 17, 2015 

 
 
 
 
 

To Federal Trade Commission 

Office of the Secretary 

From D. Reed Freeman, Jr. 

WilmerHale 

Re Used Car Rule Regulatory Review, 16 CFR Part 455, Project No. P087604  

  

The Federal Trade Commission (“FTC” or “Commission”) has proposed amending the Used Car 

Trade Regulation Rule, 16 C.F.R. Part 455 et seq., (“Used Car Rule” or “Rule”), to require, 

among other things, that dealers indicate on the Buyers Guide whether they have obtained a 

vehicle history report, and, if so, to require the dealers to provide a copy of the report to 

consumers who request it.  (Overall, “the amendment”).   Used Motor Vehicle Trade Regulation 

Rule, 79 Fed. Reg. 70804 (proposed Nov. 28, 2014).   

There are two fundamental problems with the Commission’s proposal.  First, the proposed 

amendment exceeds the Commission’s authority under the Magnuson Moss Warranty Act 

(“Mag-Moss”) to promulgate rules regarding warranties and warranty practices in connection 

with the sale of used motor vehicles.  15 U.S.C. § 2309(b).  Second, the proposed amendment 

will apply—if at all—to only a subset of the used car dealers covered by the Used Car Rule.  

This is because the Commission has used Administrative Procedures Act (“APA”) rulemaking 

procedures provided for by the Dodd-Frank Wall Street Reform and Consumer Protection Act 

(“Dodd-Frank”), 12 U.S.C. § 5519, for the proposed amendment rather than the procedures for 

substantive amendments or new rulemaking under the Commission’s unfair and deceptive acts 

and practices authority, as set out in 15 U.S.C. §§ 45(a)(1) and 57a.  Because Dodd-Frank’s 

permission for the FTC to amend the Used Car Rule under APA rulemaking proceedings applies 

only to a subset of dealers covered by the Rule, the amendment must fail as a whole.  Otherwise, 

it will create a split regime in which the proposed amendment will apply to some dealers covered 

by the Rule but not to others. The Commission surely does not intend this result.    

Background of the Proposed Amendments to the Used Car Rule. 

The proposed amendment to the Used Car Rule stems from an FTC periodic regulatory review 

initiated in 2008.  Used Motor Vehicle Trade Regulation Rule, 73 Fed. Reg. 42285 (request for 

comment July 21, 2008).  On the basis of comments received in response to its regulatory 
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review, the Commission determined that there was a continuing need for the Rule, and in 

December 2012 issued a notice of proposed rulemaking setting forth proposed amendments to 

the Rule.  Used Motor Vehicle Trade Regulation Rule, 77 Fed. Reg. 74746 (proposed Dec. 17, 

2012).  In instituting the rulemaking, the FTC asserted that it had the authority to use the 

streamlined rulemaking procedures under the APA, 5 U.S.C. § 553, in connection with this 

proceeding, as provided for by Dodd-Frank.  On November 28, 2014, the Commission issued a 

supplemental notice of proposed rulemaking (“SNPRM”) and request for comment.  As it had 

previously, the Commission cited Dodd-Frank and the FTC Act as the legal bases for the 

amendments.   

Statutory Authority for the Used Car Rule. 

The statutory authority for the Used Car Rule originates in the Magnuson Moss Warranty Act of 

1975 (“Mag-Moss”).  Among other things, Mag-Moss directed the FTC to initiate “a rulemaking 

proceeding dealing with warranties and warranty practices in connection with the sale of used 

motor vehicles.”  15 U.S.C. § 2309(b).  Pursuant to this statutory directive, the FTC initiated 

rulemaking proceedings in 1976, and the final rule issued in 1984.  Used Motor Vehicle Trade 

Regulation Rule, 41 Fed. Reg. 1089 (Jan. 6, 1976); Used Motor Vehicle Trade Regulation Rule, 

49 Fed. Reg. 45692 (Nov. 19, 1984) (codified at 16 C.F.R. pt. 455).  The Rule requires used car 

dealers to post a “Buyers Guide” on used vehicles indicating the warranty coverage, if any, for 

the vehicle.   

The fundamental purpose of the Used Car Rule has been and remains “to prevent and discourage 

oral misrepresentations and unfair omissions of material facts by used car dealers concerning 

warranty coverage.”  Used Motor Vehicle Trade Regulation Rule, 49 Fed. Reg. 45692 (Nov. 19, 

1984) (emphasis added); Used Motor Vehicle Trade Regulation Rule, 73 Fed. Reg. 42286 (July 

21, 2008) (“The Used Car Rule is intended primarily to prevent oral misrepresentations and 

unfair omissions of material facts by used car dealers concerning warranty coverage.”); Used 

Motor Vehicle Trade Regulation Rule, 60 Fed. Reg. 62195 (Dec. 5, 1995) (“The Used Car Rule 

is primarily intended to prevent and to discourage oral misrepresentations and unfair omissions 

of material facts by used car dealers concerning warranty coverage.”); see also H.R. Rep. No. 

93-1606, at 28-29 (1974) (rejecting Senate bill including detailed provisions relating to warranty 

practices in favor of narrow authority for a rule governing warranty disclosure).   

The Proposed Vehicle History Report Amendment Exceeds the FTC’s Rulemaking Authority 

Under the Magnuson Moss Warranty Act. 

As a matter of law, “[r]egulations promulgated pursuant to rulemaking authority conferred by 

statute assume the force of law only to the extent consistent with the statutory scheme they were 

designed to implement.”  United States v. Crystal Ford, Ltd., No. CIV. JH-87-1328, 1988 WL 

108363, at *5 (D. Md. May 5, 1988) (quoting Insurance Company of North America v. Gee, 702 

F.2d 411, 414 (2d Cir.1983)).  “A regulation that exceeds the scope of its enabling statute is 

without the force of law.”  Id. (citing NLRB v. Catholic Bishop of Chicago, 440 U.S. 490 (1979) 

(NLRB acted outside scope of its jurisdiction); SEC v. Sloan, 436 U.S. 103 (1978) (SEC actions 

not authorized by statute); see also Am. Fin. Servs. v. FTC, 767 F.2d 957, 968 (D.C. Cir.1985) 

(court must reject administrative agency actions exceeding agency’s statutory mandate)); Atl. 
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City Elec. Co. v. FERC, 295 F.3d 1, 8 (D.C. Cir. 2002) (“In the absence of statutory 

authorization for its act, an agency’s action is plainly contrary to law and cannot stand.”) 

(internal quotation and citations omitted). 

In promulgating the proposed amendment to the Used Car Rule to add a statement on the Buyers 

Guide regarding vehicle history reports the Commission has exceeded its statutory authority 

under Mag-Moss to promulgate rules concerning warranties and warranty practices of used car 

dealers.
1
 

A vehicle history report has nothing to do with “warranties and warranty practices.”  As such, the 

FTC’s statutory authority for the Used Car Rule cannot support the proposed amendment.  The 

Used Car Rule defines a warranty as, “any undertaking in writing, in connection with the sale by 

a dealer of a used vehicle, to refund, repair, replace, maintain or take other action with respect to 

such used vehicle and provided at no extra charge beyond the price of the used vehicle.”  16 

C.F.R. § 455.1(d)(5).
2
  A vehicle history report says nothing of the dealer’s obligation to refund, 

repair, replace, maintain or take action with respect to a used vehicle, nor does it concern  dealers 

practices related thereto.  Rather, the value of a vehicle history report, to the extent it is accurate, 

is its potential to shed some light on the maintenance, accident, and other history of a used 

vehicle.  It is unconnected to used car dealer warranty coverage on the vehicle or used car dealer 

warranty practices.
3
    

The Commission does not appear to claim that the proposed vehicle history report statement is 

even related to warranties or warranty practices.  In the Commission’s initial proposal to add a 

citation to the ftc.gov website for more information about vehicle history, the Commission 

                                                 
1
 Congress, with the passage of the Magnuson Moss Warranty Act, specifically instructed the FTC to promulgate a 

rule about warranties and warranty practices of used car dealers.  The fact that the Commission went outside the 

bounds of that directive in promulgating the initial rule in 1984 by adding the non-warranty related provision about a 

pre-purchase inspection opportunity notice does not excuse this plain legal error now; it merely compounds it.  In 

addition, the pre-purchase inspection is merely a consumer notice, unlike the vehicle history report requirement in 

the SNPRM, which imposes a new affirmative duty on dealers unrelated to warranties.  There can be no argument 

that the Commission’s proposal here, to propose adding a statement on the Buyers Guide regarding vehicle history 

reports, exceeds its Mag-Moss rulemaking authority.  To the extent that the Commission relies on its Section 5 

unfair and deceptive acts and practices authority in adding non-warranty disclosures to the Buyers Guide, 

rulemaking must proceed under the FTC Act rulemaking requirements set out in 15 U.S.C. § 57a for the reasons 

discussed herein. 
2
 Under the Magnuson Moss Warranty Act, a written warranty is defined as: 

(B) any undertaking in writing in connection with the sale by a supplier of a consumer product to 

refund, repair, replace, or take other remedial action with respect to such product in the event that such 

product fails to meet the specifications set forth in the undertaking, which written affirmation, promise, or 

undertaking becomes part of the basis of the bargain between a supplier and a buyer for purposes other than 

resale of such product. 

15 U.S.C. § 2301(6)(B). 
3
 Similarly, in 1996 the Commission denied a request from the California Air Resources Board for a conditional 

exemption to the Used Car Rule to add a smog index and other language on the front side of the Buyers Guide.  In 

denying the request “the Commission said that the smog index is unrelated to the purpose of the Rule, which is to 

provide warranty information to purchasers of used vehicles and, thereby, to prevent deceptive warranty claims.”  

See FTC Press Release, FTC Denied a Request from the California Air Resources Board (ARB) for a Conditional 

Exemption from the FTCs Used Car Rule (Aug. 8, 1996), https://www.ftc.gov/news-events/press-

releases/1996/08/ftc-denied-request-california-air-resources-board-arb-conditional.  

https://www.ftc.gov/news-events/press-releases/1996/08/ftc-denied-request-california-air-resources-board-arb-conditional
https://www.ftc.gov/news-events/press-releases/1996/08/ftc-denied-request-california-air-resources-board-arb-conditional


Federal Trade Commission 

March 17, 2015 

Page 5  

 

identified two purposes: “(1) Providing consumers with important pre-sale information about a 

vehicle they may purchase, and (2) diminishing the degree to which consumers must rely solely 

upon the selling dealer for information when they are shopping for used cars.”  Used Motor 

Vehicle Trade Regulation Rule, 77 Fed. Reg. 74755-56 (proposed Dec. 17, 2012).
4
  These 

purported purposes are a broad expansion of the fundamental purpose of the Used Car Rule as 

previously identified by the Commission and as statutorily permitted by Mag-Moss.  The 

fundamental purpose of the Used Car Rule, which the Commission reaffirmed when it initiated 

the 2008 regulatory review of the rule, is “to prevent oral misrepresentations and unfair 

omissions of material facts by used car dealers concerning warranty coverage.”  Used Motor 

Vehicle Trade Regulation Rule, 73 Fed. Reg. 42285, 42286 (July 21, 2008).  The Buyers Guide 

achieves this purpose by providing dealer warranty information to consumers prior to sale and 

memorializing dealer warranty representations in writing.  See National Automobile Dealers 

Association, Used Car Rule Regulatory Review Comments (March 13, 2013).  

Mag-Moss statutory authority permits rulemaking only with respect to warranties and warranty 

practices of used car dealers.
5
  Thus, the proposed vehicle history report amendment, which is 

clearly unrelated to warranties, cannot have the force of law under Mag-Moss.  See City of 

Arlington v. FCC, 133 S.Ct. 1863, 1874 (2013) (“Where Congress has established a clear line, 

the agency cannot go beyond it ….”); Pharm. Research and Mfrs. of Am. v. U.S. Dep’t of Health 

and Human Servs., --- F. Supp. 3d ---, 2014 WL 2171089 (D.D.C. 2014) (vacating HHS’s final 

rule because rule exceeded Congress’s specific delegation of rulemaking authority). 

Dodd-Frank Cannot be Used to Apply the Proposed Amendment to All Used Car Dealers 

Subject to the Used Car Rule. 

The Commission cites Dodd-Frank both as the basis for use of APA rulemaking procedures and 

as an authority for the proposed amendment (together with the FTC Act).  However, Dodd-

Frank’s statutory grant of authority to use APA rulemaking procedures does not extend to all 

entities that are or could be subject to the Used Car Rule,  it does not even apply to all used car 

dealers.  The result is a proposed amended Rule that covers only a portion of the used car 

industry, which result the Commission cannot intend, and which is untenable for the industry as 

a whole. 

                                                 
4
  Notably, the Commission has been facing questions about whether the Buyers Guide should disclose vehicle 

defects and the mechanical condition since drafting the Rule.  The Commission has continued to decline any such 

direct mechanical condition or defect disclosure requirement.  See Used Motor Vehicle Trade Regulation Rule, 49 

FR 45692, 45711-12 (Nov. 19, 1984) (rejecting known defects disclosure requirement on Buyers Guide because 

“the known defects disclosure requirement will not provide used car buyers with a reliable source of information 

concerning a car’s mechanical condition …”); Used Motor Vehicle Trade Regulation Rule, 60 FR 62196-97 (Dec. 5, 

1995) (declining to add defect disclosure requirement as there is no new evidence that reliable information would be 

disclosed if such a provision were required); Used Motor Vehicle Trade Regulation Rule, 77 FR 74756-59 

(proposed Dec. 17, 2012) (declining to “reverse its long-held position” on inclusion of known defects/mechanical 

condition).   Nonetheless, the vehicle history report statement would indirectly provide information potentially 

relevant to vehicle condition and defects.   
5
  Moreover, the Commission has never wavered from its position that the authority for the Used Car Rule is Mag-

Moss. 
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Pursuant to the Dodd-Frank Wall Street Reform and Consumer Protection Act of 2010, the FTC 

is authorized to prescribe Section 5 rules related to unfair and deceptive acts and practices in 

accordance with the section 553 of APA.  The authority to utilize these “streamlined” 

rulemaking procedures does not apply here for two important reasons.  First, as described above 

this is a Mag-Moss rulemaking, not related to Section 5 unfair or deceptive acts or practices.  

Even if the Commission is not exceeding its authority under Mag-Moss as described above, it 

cannot bootstrap these “Section 5” rulemaking procedures onto a Mag-Moss rulemaking.  

Second, the SNPRM contains a rule that would apply to all dealers and other entities covered by 

this streamlined UDAP procedural authority, granted only with respect to those motor vehicle 

dealers who are excluded from the rulemaking authority of the Consumer Financial Protection 

Bureau (“CFPB”) under Section 1029(a).  Those excluded under Section 1029(a) are only those 

“motor vehicle dealer[s] that [are] predominantly engaged in the sale and servicing of motor 

vehicles ….” 12 U.S.C. § 5519(a), (d) (emphasis added).    A “motor vehicle dealer” is 

specifically defined under Dodd-Frank as “any person or resident in the United States, or any 

territory of the United States, who—(A) is licensed by a State, a territory of the United States, or 

the District of Columbia to engage in the sale of motor vehicles; and (B) takes title to, holds an 

ownership in, or takes physical custody of motor vehicles.”  12 U.S.C. § 5519(f)(2).  The Used 

Car Rule, however, applies far more broadly than only to such dealers; it applies to “any person 

or business which sells or offers for sale a used vehicle after selling or offering for sale five (5) 

or more used vehicles in the previous twelve months.”  16 C.F.R. § 455.1(d)(3).  There are many 

individuals and entities, including automobile dealers that meet the Used Car Rule threshold, but 

who are not “motor vehicle dealers” as defined by Dodd-Frank and/or are not predominantly 

engaged in the sale and servicing of motor vehicles.
6
  Thus, the FTC’s “streamlined” rulemaking 

authority under Section 1029(d) does not apply to those entities.  

The Commission’s use of Dodd-Frank’s APA rulemaking procedures has at least two important 

implications.  First, because the proposed Rule, as amended, is intended to apply broadly to all 

used car dealers as defined under the Used Car Rule, which includes a material number of 

individuals and entities for which the Mag-Moss rulemaking procedure is required, the 

rulemaking as a whole simply cannot be issued pursuant to the APA procedural standard 

permitted under Dodd-Frank.  Any such amendment can only be promulgated under the higher 

procedural standard under Mag-Moss.
7
   

Second, because the Commission chose the APA pathway for its rulemaking pursuant to Dodd-

Frank, its streamlined procedural authority to promulgate rules only extends to dealers engaged 

in the sale and servicing of motor vehicles.  Thus, while the Commission purports to apply the 

amended Rule to all used car dealers as defined under the Used Car Rule, instead the 

Commission would create—if the amendments are codified—a split regime whereby the 

                                                 
6
 This would include not only non-dealers who meet the threshold, but also licensed used car automobile dealers 

who only sell cars and trucks, but do not service them.   Firm numbers are not available, but on information and 

belief, this represents a material percentage of the non-franchised used car dealers in the United States. 
7
  Section 109(a) of Mag-Moss, which specifies the procedures for rules promulgated under Title I of the Act, 

permits a hybrid rulemaking whereby the Commission must, in addition to following 5 U.S.C. § 553 procedures, 

conduct a mandatory hearing, retain a written transcript, provide an opportunity for review, and make a substantial 

evidence finding.  At the very least, the FTC cannot go below the hybrid rulemaking threshold when amending the 

Used Car Rule. 
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amendments apply only to those motor vehicle dealers predominantly engaged in the sale and 

servicing of motor vehicles.
8
   

If the Commission seeks to apply the proposed vehicle history report amendment to all used car 

dealers and other entities subject to the Used Car Rule, it must engage in rulemaking pursuant to 

the heightened procedural standard. 

The Proposed Vehicle History Report Amendment to the Used Car Rule is a Change to the 

Mag-Moss Rule Subject to Proper Mag-Moss Rulemaking Procedures. 

The proposed amendments to the Used Car Rule are Mag-Moss amendments and must proceed 

through appropriate rulemaking procedures.
9
     

The vehicle history report statement amends the substance of the Buyers Guide to add a 

completely new disclosure requirement for dealers related to an issue outside the scope of the 

Mag-Moss statutory authority.  It also requires those subject to the rule to provide a vehicle 

history report to the customer obtained by the dealer.  Such a change is clearly substantive.  The 

FTC admits substantiality by using the 5 U.S.C. § 553 APA rulemaking procedures in proposing 

its amendments instead of simply announcing the amendment.  See 16 CFR § 1.15(b) (the FTC 

may make a non-substantive amendment to a rule by announcing the amendment in the Federal 

Register).  Unfortunately, the FTC is mistaken about the appropriate set of rulemaking 

procedures it must use to amend the Used Car Rule.   

For the reasons discussed above, APA procedures are not applicable.  In light of Dodd-Frank’s 

application to “motor vehicle dealer[s] … predominantly engaged in the sale and servicing of 

motor vehicles,” a much narrower subset of entities than those subject to the Used Car Rule, it is 

clear that Dodd-Frank and Mag-Moss can only be read together consistently to allow APA 

                                                 
8
 Moreover, it is questionable whether the FTC has even met APA standards for rulemaking for the proposed vehicle 

history report amendment.  The Commission’s conclusory statements that  “consumers would benefit with improved 

knowledge about the availability of vehicle history information,” Used Motor Vehicle Trade Regulation Rule, 77 

Fed. Reg. 74746, 74765-66 (proposed Dec. 17, 2012), and that the vehicle history report disclosure requirement 

“will help prevent deception in the market for used vehicles,” Used Motor Vehicle Trade Regulation Rule, 79 Fed. 

Reg. 70804, 70807 (Nov. 28, 2014), do not establish a record in the rulemaking proceeding that the failure to inform 

consumers that the dealer has obtained a vehicle history report or to provide the vehicle history report upon request 

is deceptive or otherwise remedies deceptive dealer practices.   
9
 In 1995 the Commission issued non-substantive, technical amendments to the Used Car Rule without engaging in 

the formal or informal rulemaking procedures.  The 1995 amendments included minor grammatical changes to the 

Spanish language Buyers Guide, permitted dealers to post the Buyers Guide anywhere on a used vehicle, instead of 

requiring that it be posted on a side window, provided the Buyers Guide is conspicuously and predominantly 

displayed and both sides can be easily read, and allowed dealers the option to obtain a consumer’s signature on the 

Buyers Guide if accompanied by a disclosure that the buyer is acknowledging receipt of the Buyers Guide at the 

close of the sale. See Used Motor Vehicle Trade Regulation Rule, 60 FR 62195 (Dec. 5, 1995).   Those changes, 

because they were to the Used Car Rule, should have proceeded under the appropriate Mag-Moss rulemaking 

procedures.  
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procedures only for new Section 5 rulemakings, not Mag-Moss amendments to the Used Car 

Rule.
10

   

To make a substantive amendment to the Rule which will reach all used car dealers under the 

Rule, the Commission must proceed through the heightened Mag-Moss rulemaking procedures.  15 

U.S.C. §§ 45, 57a(d)(2)(B); see also 16 C.F.R. § 1.15(a) (providing that the procedures for 

substantive amendment to or repeal of a rule are the same as for issuance thereof).   

The FTC Failed to Use the Appropriate Rulemaking Procedures in Proposing the Vehicle 

History Report Amendment to the Used Car Rule. 

The Used Car Rule was promulgated by the FTC pursuant to the statutory authority granted by 

the Magnuson Moss Warranty Act.  However, Mag-Moss cannot serve as the statutory authority 

for the proposed vehicle history report amendment because the proposed vehicle history report 

amendment does not concern warranties and warranty practices—the only subjects for which 

rulemaking authority was conferred.   

The FTC’s proposed path to amendment to the Used Car Rule, Dodd-Frank, also fails.  Dodd-

Frank authority does not extend to all dealers under the Used Car Rule.   

Ultimately, to add the vehicle history report disclosure to the Used Car Rule the FTC must 

follow appropriate FTC Act rulemaking procedures.  15 U.S.C. § 57a.  The FTC has failed to do 

so here.  As such, the proposed amendment cannot be implemented.

                                                 
10

 To the extent the Commission claims it relied upon Mag-Moss and its Section 5 authority in drafting the initial 

Rule in 1984, the statutory grant of authority for the Rule was Mag-Moss, not Section 5, and the FTC cannot 

arbitrarily exceed that authority.   



    

 

 EXHIBIT B 
 

SNPRM Questions Asked  

NADA Responses in Bold 
 

 

Questions Concerning the Proposed Modifications of the Rule 

 

The Commission is seeking comment on various aspects of the proposed Rule and is particularly 

interested in receiving comment on the questions that follow. These questions are designed to 

assist the public and should not be construed as a limitation on the issues on which public 

comment may be submitted in response to this notice.  Responses to these questions should cite 

the numbers and subsection of the questions being answered. For all comments submitted, please 

submit any relevant data, statistics, or any other evidence upon which those comments are based.  

 

Vehicle History Report Disclosures 

 

1. The Commission proposes to amend the Rule by requiring dealers who have obtained a 

vehicle history report to check a box on a revised Buyers Guide indicating that they have a 

vehicle history report and will provide a copy of the report upon request.  

 

a. Should the Commission require dealers who have obtained a vehicle history report to check a 

box indicating that the dealer has a vehicle history report and will provide a copy upon request? 

Why or why not? 

No.  See discussion above. 

 

b. Do used vehicle dealers typically obtain vehicle history reports for vehicles that they offer for 

sale? How prevalent is this practice? How prevalent is the practice among franchise dealers? 

How prevalent is the practice among independent dealers? Provide any studies, surveys, or other 

data that support your answers. 

Yes.  See discussion above. 

 

c. Do used vehicle dealers who obtain vehicle history reports typically make information from 

the reports available to consumers? If so, how?  Do dealers make the reports available online? 

How prevalent is the practice among franchised used vehicle dealers of making vehicle history 

report information available to consumers?  How prevalent is the practice among independent 

dealers? Provide any studies, surveys, or other data that support your answers. 

Yes.  See discussion above. 
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d. Would a proposed Rule requiring dealers to provide consumers with a copy of a vehicle 

history report that a dealer has obtained on a vehicle be more or less likely to prompt dealers to 

obtain vehicle history reports? Would dealers who currently obtain vehicle history reports be 

more or less likely to obtain the reports if the Commission requires dealers to provide copies to 

consumers of any reports that the dealers obtain? Why or why not? 

 

It would make it less likely that dealers would provide such reports.  See discussion above. 

 

e. How prevalent is the practice among used vehicle dealers of obtaining vehicle history reports 

and failing to disclose title brands or other significant problems documented in those reports? 

How prevalent is the practice among franchised dealers? How prevalent is the practice among 

independent dealers?  Would the proposed Rule requiring dealers to provide a copy of vehicle 

history reports that they have obtained reduce the prevalence of dealer failures to disclose 

information contained in vehicle history reports? Provide any studies, surveys, or other data that 

support your answers. 

 

We do not believe it is prevalent for the reasons outlined above.  To the extent the issue 

does exist, the proposed Rule would not address the issue.   

 

f. Does the Buyers Guide box and accompanying text concerning vehicle history reports in 

Figures 1 and 2 clearly indicate to consumers that the dealer has obtained a vehicle history report 

and will provide a copy upon request?  If not, identify alternative means to make the disclosure.  

 

See discussion above. 

 

g. Would the lack of a mark in the box concerning vehicle history reports clearly convey that the 

dealer has not obtained a vehicle history report and therefore is not required to provide a copy? If 

not, provide alternative ways in which a dealer could signify on the Buyers Guide that the dealer 

has not obtained a vehicle history report that it can provide upon request. 

 

Why is the question whether the dealer has or has not obtained a VHR?   That is irrelevant 

to a consumer.  The contents of the VHR are what matter, not what information the dealer 

may have or not have.   

 

h. Would the following statement on the proposed Buyer Guides in Figures 1 and 2 benefit 

consumers?  Regardless of whether the box is checked, the FTC recommends that you obtain a 

Vehicle History Report. For information on how to obtain a vehicle history report, how to search 

for safety recalls, and other topics, visit the Federal Trade Commission at ftc.gov/used cars. You 

will need the vehicle identification number (VIN) shown above to make the best use of the 

resources on this site. 

 

See National Automobile Dealers Association, Used Car Rule Regulatory Review 

Comments (March 13, 2013).   
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i. Will the SNPRM proposal to require that dealers who have obtained vehicle history reports 

indicate that they have the reports, and will provide copies upon request, make dealers more or 

less likely to obtain vehicle history reports, or have no impact on whether dealers obtain vehicle 

history reports? 

 

It will make it far less likely that dealers will obtain VHRs.  See discussion above. 

 

j. Should the proposed Rule define the term ‘‘vehicle history report’’? If so, what should such a 

definition contain?  

 

Yes, the Rule should clearly and comprehensively define “vehicle history report,” and it 

should be limited to the currently available sources of data that consumers could obtain on 

their own from a third party, such as the Retail VHRs, NMVTIS and state DMVs.  See 

discussion above. 

 

k. Should the Commission require that dealers who have obtained multiple vehicle history 

reports provide copies of all the reports upon request? If not, why not? 

 

No.   

 

l. Should the Commission require that dealers who have obtained multiple reports provide only 

one report to consumers? If so, should dealers be required to provide consumers with the most 

recent report? If not, which report should dealers be required to provide?  

 

Dealers should not be required to provide more than one report.  This would only 

unnecessarily add to the cost to consumers.  

 

m. Should the Commission permit dealers to provide consumers with electronic access to vehicle 

history reports as an alternative to providing consumers with printed reports? What mechanisms 

should dealers be permitted to use? 

 

Yes, dealers routinely and widely make online links available to consumers.  That 

availability is widely used by consumers and much more efficient and effective. 

 

n. Should dealers be required to disclose the date(s) when they obtained vehicle history reports? 

 

No, the date is disclosed on the face of VHRs, a date disclosure duty on dealers would be 

superfluous and is unnecessary. 

 

o. Once a dealer views a vehicle history report, should the Commission require that that dealer 

make the report available to consumers for as long as the dealer possesses the vehicle to which it 

applies regardless whether the dealer discards the report before selling the vehicle? 

 

See discussion above.  Given that VHRs are universally available this requirement is 

unnecessary. 
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p. What barriers, if any, prevent effective enforcement of the proposed requirement that dealers 

indicate on the Buyers Guide whether they have obtained vehicle history reports? What measures 

could FTC staff take to detect violations of a requirement that dealers provide copies of vehicle 

history reports upon request? What records, if any, do suppliers of vehicle reports maintain that 

would demonstrate  whether individual used vehicle dealers had previously viewed or obtained 

vehicle history reports on individual vehicles?  

 

See discussion above.  Why is the point of the Used Car Rule’s Buyers Guide, which is a 

warranty disclosure document that has worked well for years, being transformed into a 

tool to be used to “enforce” against dealers?   It is this “enforcement,” and the concomitant 

recordkeeping requirements that will be one of the reasons that dealers will likely stop 

obtaining VHRs at all. 

 

q. Should the Commission require dealers to create and to maintain records when they obtain or 

view vehicle history reports? If so, what recordkeeping should the Commission require and for 

what length of time should dealers be required to maintain the records? 

 

No.  See discussion above. 

 

r. What are the costs, potential liabilities, and/or benefits to dealers of requiring dealers to 

disclose that they have obtained vehicle history reports?  Once disclosed, what are the costs, 

potential liabilities, and/or benefits to dealers of providing copies of the reports to consumers? 

 

See discussion above. 

 

s. What are the costs and/or benefits to consumers of requiring dealers to disclose that they have 

obtained vehicle history reports? Once disclosed, what are the costs and/or benefits to consumers 

of requiring dealers to provide copies of the reports to consumers? 

 

See discussion above. 
 

t. What are the costs, potential liabilities, and/or benefits to dealers of requiring dealers to 

disclose that they have obtained vehicle history reports, and affirmatively provide such reports to 

consumers, only when the reports include negative information (rather than provide any obtained 

report upon request as proposed in the SNPRM Vehicle History Approach)?  How should the 

Rule define negative information? 

 

This approach is completely unworkable.  “Negative” information is virtually impossible to 

define, is subjective, and is unhelpful to consumers.   

 

u. What are the costs, potential liabilities, and/or benefits to consumers of requiring dealers to 

disclose that they have obtained vehicle history reports, and affirmatively provide such reports to 

consumers, only when the reports include negative information? (rather than provide any 
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obtained report upon request as proposed in the SNPRM Vehicle History Approach) How should 

the Rule define negative information? 

 

Negative information is too subjective and speculative to define in any helpful way.   In 

addition, putting dealers in a position of determining when a VHR contains “negative 

information” and when it does not, is inappropriate, and will do nothing to dissuade any of 

the few bad actors who intentionally fail to disclose such “negative information.”   The 

answer is not to impose a requirement that will put a onus on dealers to make subjective 

determinations about what may be “negative” and what may not.  

 

v. The Commission also invites comments on the alternative approaches discussed in Section II 

of this SNPRM.   Which, if any, of the following alternatives provides the most benefits to 

consumers? to dealers? Which, if any, of the following alternatives is the most costly or 

burdensome for dealers? Provide any data, surveys, or evidence  

i. NPRM Vehicle History Approach 

ii. SNPRM Vehicle History Approach 

iii. AB 1215 Vehicle History Approach 

iv. IA AG Vehicle History Approach 

v. ADD Vehicle History Approach 

vi. NC AG Vehicle History Approach 

 

w. Provide any studies, surveys, or other data concerning the number or percentage of used 

vehicles sold or offered for sale with clean titles that should have title brands or other negative 

information shown in their vehicle history reports. 

 

‘‘As Is’’ Statement on Buyers Guide 

 

2. The Commission proposes changing the statement on the Buyers Guide that explains the 

meaning of an ‘‘As Is’’ sale. The Commission proposes: THE DEALER WILL NOT PAY FOR 

ANY REPAIRS. The dealer does not accept responsibility to make or to pay for any repairs to 

this vehicle after you buy it regardless of any oral statements about the vehicle. But you may 

have other legal rights and remedies for dealer misconduct.   (SNPRM ‘‘As Is’’ Statement) 

 

a. Does the SNPRM ‘‘As Is’’ Statement clearly and accurately describe the meaning of ‘‘As Is’’ 

in a used  vehicle sale in which dealers disclaim implied warranties? If not, provide alternative 

means to convey that information to consumers.  

No, see discussion and suggested language above. 

 

b. The Commission also invites comments on the following alternative descriptions of ‘‘As Is’’ 

proposed in the comments. Which, if any, of the following alternatives more clearly and 

accurately describes the meaning of ‘‘As Is’’ than the ‘‘As Is’’ statement proposed by the 

SNPRM? Provide any data, consumer surveys, or evidence that supports your comments:  

 

i. AS IS—NO DEALER WARRANTY. DEALER DENIES ANY RESPONSIBILITY FOR 

ANY REPAIRS AFTER SALE (CARS ‘‘As Is’’ Statement)  
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ii. THE DEALER IS NOT PROVIDING A WARRANTY. The dealer does not agree to fix 

problems with the vehicle after you buy it. However, you may have legal rights if the dealer 

concealed problems with the vehicle or its history.  (IA AG ‘‘As Is’’ Statement) 

 

iii. THE DEALER WON’T PAY FOR REPAIRS. The dealer does not agree to pay for the 

vehicle’s repairs. But you may have legal rights and remedies if the dealer misrepresents the 

vehicle’s condition or engages in other misconduct. (NC AG ‘‘As Is’’ Statement) 

 

iv. AS IS—NO WARRANTY. YOU WILL PAY ALL COSTS FOR ANY REPAIRS. Ask for 

all representations about the vehicle in writing.  (East Bay ‘‘As Is’’ Statement) 

 

See discussion and suggested language above.    
 

Non-Dealer Warranties 

 

3. The Commission proposes to amend the Rule by providing boxes on the front of the Buyers 

Guide to allow, but not require, dealers to indicate the applicability of non-dealer warranties 

including manufacturer and other third- party warranties. Does the proposed method of 

disclosure effectively convey to consumers that dealers may, but are not required, to disclose 

non-dealer warranties that are applicable to a vehicle?  

 

4. Does the lack of a checkmark in any of the manufacturer or third-party warranty boxes 

effectively communicate that the dealer is not providing any information about whether a 

manufacturer or other third-party warranty applies? 

 

5. Would check marks in multiple boxes effectively communicate that multiple third-party 

warranties apply? 

 

6. Does the Buyers Guide statement that ‘‘[t]he manufacturer’s original warranty has not expired 

on the vehicle’’ effectively explain to consumers that an unexpired manufacturer’s warranty 

applies? Would the statement prompt consumers to seek additional information about the scope 

of coverage of the unexpired warranty?  



 

 

 

 

 

 

 

EXHIBIT C  

 
Retail VHR provider disclaimers 
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CARFAX DISCLAIMER (on the Report)  

CARFAX DEPENDS ON ITS SOURCES FOR THE ACCURACY AND RELIABILITY OF ITS 

INFORMATION. THEREFORE, NO RESPONSIBILITY IS ASSUMED BY CARFAX OR ITS 

AGENTS FOR ERRORS OR OMISSIONS IN THIS REPORT. CARFAX FURTHER EXPRESSLY 

DISCLAIMS ALL WARRANTIES, EXPRESS OR IMPLIED, INCLUDING ANY IMPLIED 

WARRANTIES OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE. 

CARFAX® 

 

SYSTEMATIC RETRIEVAL OF THE CONTENT OR OTHER DATA FROM THIS SITE TO 

CREATE OR COMPILE, DIRECTLY OR INDIRECTLY, IN WHOLE OR IN PART, A 

COLLECTION, COMPILATION, DATABASE OR DIRECTORY WITHOUT THE EXPRESS 

WRITTEN PERMISSION OF CARFAX IS STRICTLY PROHIBITED. THE CARFAX VEHICLE 

HISTORY REPORT IS SUBJECT TO THE CARFAX.COM TERMS OF USE. 

 

The Carfax Terms of Use (available at http://www.carfax.com/cfm/legal_disclaimer.cfm#2): 

CARFAX TERMS AND CONDITIONS  

PLEASE READ THESE TERMS AND CONDITIONS CAREFULLY BEFORE USING 

THE SITE. THESE TERMS AND CONDITIONS APPLY TO THE WEB SITE 

CARFAX.COM AND THE CARFAX MOBILE DEVICE APPLICATION INTENDED 

FOR USE BY CONSUMERS (COLLECTIVELY, "SITE"). BY VISITING OR USING 

THE SITE, OR ANY PAGE OF THE SITE, YOU AGREE TO BE BOUND BY THESE 

TERMS AND CONDITIONS, AND YOU ACKNOWLEDGE THAT SUCH 

AGREEMENT CONSTITUTES A BINDING CONTRACT BETWEEN YOU AND 

CARFAX, INC. IF YOU DO NOT AGREE TO THESE TERMS AND CONDITIONS, 

PLEASE DO NOT USE THE SITE.  

CARFAX RESERVES THE RIGHT, AT ITS DISCRETION, TO UPDATE OR REVISE 

THESE TERMS AND CONDITIONS. PLEASE CHECK THE TERMS AND 

CONDITIONS PERIODICALLY FOR REVISIONS AND UPDATES. YOUR 

CONTINUED USE OF THE SITE AFTER THE POSTING OF CHANGES TO THE 

TERMS AND CONDITIONS CONSTITUTES ACCEPTANCE OF THOSE CHANGES.  

1. General. The Site is owned and operated by CARFAX, Inc. ("CARFAX"). CARFAX has the 

right at any time to change or discontinue any aspect or feature of the Site, including, without 

limitation, the content, hours of availability, and equipment needed for access to or use of the 

Site. 

Please review the CARFAX Privacy Statement, which applies to the information collected by 

CARFAX during your visit to and use of the Site, to get a better understanding of CARFAX 

policies and procedures regarding the collection and use of personal information. 

file://NADAFS1/HOME/BMILLER/Comments/Used%20Car%20Rule/at%20http:/www.carfax.com/cfm/legal_disclaimer.cfm%232
http://www.carfax.com/cfm/legal_disclaimer.cfm#2
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Many if not most communications between CARFAX and you will be sent and received 

electronically. You agree that all agreements, notices, disclosures and other communications 

exchanged between you and CARFAX electronically shall satisfy any legal requirements that 

such communications be in writing. 

2. Restrictions on Use. The Site contains copyrighted material, trademarks, and other 

proprietary information, including, without limitation, text, software, photos and graphics (the 

"Content"). The Content of the Site, as well as the organization, layout, arrangement and design 

elements of the Site and each individual page of the Site, are the property of CARFAX and its 

affiliates and are protected by United States and international copyright, trademark and other 

applicable intellectual property laws. You may not modify, publish, transmit, display, participate 

in the transfer or sale, create derivative works, or in any way exploit any of the Content, in whole 

or in part; provided, that you may use the "share" feature that CARFAX may make available on a 

CARFAX Vehicle History Report or the Site to share on social media or with email recipients 

(1) a link to the applicable CARFAX Vehicle History Report, and/or (2) information regarding 

your activities on the Site. Except as otherwise expressly permitted under these Terms and 

Conditions or copyright law, no copying, redistribution, retransmission, publication or 

commercial exploitation of downloaded material will be permitted without the express written 

permission of CARFAX or the copyright owner. In the event of any permitted copying, 

redistribution, or publication of copyrighted material, no changes in or deletion of author 

attribution, trademark legend, or copyright notice shall be made. You acknowledge that you do 

not acquire any ownership rights by downloading or printing the copyrighted material, or by 

using the Site. 

CARFAX offers you access to the Site and to the Content available on the Site solely for your 

own personal and non-commercial use. You may not resell or make any commercial use of the 

Site or the Content, including, without limitation, any product listings, descriptions, or prices. 

You may not download or copy any account information for the benefit of any merchant or for 

any commercial purpose. YOU MAY NOT MAKE USE OF ANY ROBOTS, SPIDERS, OR 

SIMILAR DATA MINING, DATA GATHERING OR EXTRACTION TOOLS OR MANUAL 

PROCESSES TO COLLECT, GATHER OR COPY ANY OF THE CONTENT. You may not 

engage in the practices of "screen scraping," "database scraping," or any other practice or activity 

the purpose of which is to obtain lists of users, portions of a database, or other lists or 

information from the Site not otherwise permitted herein. You may not frame or utilize framing 

techniques to enclose any trademark, logo, or other proprietary information (including images, 

text, page layout, or form) of CARFAX or its affiliates without prior express written consent. 

You may not use meta tags or any other "hidden text" utilizing the CARFAX name or 

trademarks without the express written consent of CARFAX. 

Systematic retrieval of the Content or other data from the Site to create or compile, 

directly or indirectly, in whole or in part, a collection, compilation, database or directory 

without the express written permission of CARFAX is strictly prohibited. 

You may not use the Site in any manner that could damage, disable, overburden, or impair the 

Site or interfere with any other person's use and enjoyment of the Site. 
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The provisions of this Section 2 are for the benefit of CARFAX, its subsidiaries, affiliates, and 

third party content providers and licensors, if any, and each shall have the right to assert and 

enforce such provisions directly or on its own behalf. 

Illegal and/or unauthorized uses of the Site, including, without limitation, any activities or use of 

the Site that are fraudulent or otherwise objectionable or inappropriate, or violate (i) these Terms 

and Conditions, (ii) the rights of CARFAX, any affiliate or licensor, or any other third party, or 

(iii) any law or regulation, will be investigated. CARFAX may take any legal action, as it deems 

appropriate and necessary, including, without limitation, civil and criminal proceedings, and 

proceedings for restraining orders and injunctions. You agree that monetary damages may not 

provide a sufficient remedy and you consent to injunctive or other equitable relief for such 

violations without the requirement that CARFAX post a bond. 

3. Used Vehicle Listings. CARFAX offers CARFAX Used Car Listings as an online used 

vehicle listing service. CARFAX is never a party to any transaction between buyers and sellers 

and does not (a) guarantee or ensure the availability of any vehicle or any transaction between a 

buyer and seller, (b) collect or process payment or transfer title, or (c) warehouse, store, ship or 

deliver any vehicles. Sellers may include information about specific vehicles, special offers, 

incentives, or pricing. CARFAX is not responsible for and does not verify or warrant the 

accuracy or completeness of the information provided by sellers and the information may contain 

errors or omissions. Users of the Site should contact sellers for information regarding specific 

vehicles. NEITHER CARFAX, ITS AFFILIATES, NOR ANY OF THEIR RESPECTIVE 

EMPLOYEES, AGENTS, THIRD PARTY CONTENT PROVIDERS, OR LICENSORS MAKE 

ANY REPRESENTATIONS OR WARRANTIES, EXPRESS OR IMPLIED, TO ANY 

ACTUAL OR PROSPECTIVE BUYER OR OWNER OF ANY VEHICLE AS TO THE 

EXISTENCE, OWNERSHIP OR CONDITION OF THE VEHICLE, OR AS TO THE 

ACCURACY OR COMPLETENESS OF ANY INFORMATION ABOUT A VEHICLE 

LISTED ON THE SITE. CARFAX may, but has no obligation to, correct any error or omission 

on the Site. All vehicles are subject to prior sales. Buyer must address all concerns, discrepancies 

and/or potential issues with the seller prior to the sale of the vehicle. 

4. Disclaimer of Warranty; Limitation of Liability. YOU EXPRESSLY AGREE THAT USE 

OF THE SITE IS AT YOUR SOLE RISK. NEITHER CARFAX, ITS AFFILIATES, NOR ANY 

OF THEIR RESPECTIVE EMPLOYEES, AGENTS, THIRD PARTY CONTENT 

PROVIDERS, OR LICENSORS WARRANT THAT THE SITE WILL BE UNINTERRUPTED 

OR ERROR FREE; NOR DO THEY MAKE ANY WARRANTY AS TO THE RESULTS 

THAT MAY BE OBTAINED FROM USE OF THE SITE, OR AS TO THE ACCURACY OR 

RELIABILITY OF ANY CONTENT, INFORMATION, SERVICE, OR MATERIALS 

PROVIDED THROUGH THE SITE. 

THE SITE IS PROVIDED ON AN "AS IS" AND "AS AVAILABLE" BASIS WITHOUT 

WARRANTIES OF ANY KIND, EITHER EXPRESS OR IMPLIED, INCLUDING WITHOUT 

LIMITATION, WARRANTIES OF TITLE OR IMPLIED WARRANTIES OF 

MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE, OTHER THAN 

THOSE WARRANTIES WHICH ARE IMPLIED BY AND INCAPABLE OF EXCLUSION, 
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RESTRICTION OR MODIFICATION UNDER APPLICABLE LAW. ADDITIONALLY, 

THERE ARE NO WARRANTIES RELATING TO ANY OF THE VEHICLES ABOUT 

WHICH INFORMATION IS POSTED ON THE SITE. THIS DISCLAIMER OF LIABILITY 

APPLIES TO ANY DAMAGES OR INJURY CAUSED BY ANY FAILURE OF 

PERFORMANCE, ERROR, OMISSION, INACCURACY, INTERRUPTION, DELETION, 

DEFECT, DELAY IN OPERATION OR TRANSMISSION, COMPUTER VIRUS, 

COMMUNICATION LINE FAILURE, THEFT OR DESTRUCTION OR UNAUTHORIZED 

ACCESS TO, ALTERATION OF, OR USE OF THE SITE, WHETHER FOR BREACH OF 

CONTRACT, TORTIOUS BEHAVIOR (INCLUDING STRICT LIABILITY), NEGLIGENCE, 

OR UNDER ANY OTHER CAUSE OF ACTION. YOU SPECIFICALLY ACKNOWLEDGE 

THAT CARFAX IS NOT LIABLE FOR THE DEFAMATORY, OFFENSIVE, OR ILLEGAL 

CONDUCT OF OTHER USERS OR THIRD-PARTIES AND THAT THE RISK OF INJURY 

FROM THE FOREGOING RESTS ENTIRELY WITH YOU. 

IN NO EVENT WILL CARFAX, OR ANY PERSON OR ENTITY INVOLVED IN 

CREATING, PRODUCING, OR DISTRIBUTING THE SITE OR THE CONTENT 

INCLUDED THEREIN, BE LIABLE IN CONTRACT, IN TORT (INCLUDING FOR ITS 

OWN NEGLIGENCE) OR UNDER ANY OTHER LEGAL THEORY (INCLUDING STRICT 

LIABILITY) FOR ANY DAMAGES, INCLUDING, WITHOUT LIMITATION, DIRECT, 

INDIRECT, INCIDENTAL, SPECIAL, PUNITIVE, CONSEQUENTIAL, OR SIMILAR 

DAMAGES, LOST PROFITS OR REVENUES, LOSS OF USE, OR SIMILAR ECONOMIC 

LOSS, ARISING OUT OF THE USE OF OR INABILITY TO USE THE SITE. YOU HEREBY 

ACKNOWLEDGE THAT THE PROVISIONS OF THIS SECTION SHALL APPLY TO ALL 

USE OF AND CONTENT ON THE SITE. APPLICABLE LAW MAY NOT ALLOW THE 

LIMITATION OR EXCLUSION OF LIABILITY FOR INCIDENTAL OR CONSEQUENTIAL 

DAMAGES, SO THE ABOVE LIMITATION OR EXCLUSION MAY NOT APPLY TO YOU. 

IN NO EVENT SHALL CARFAX'S TOTAL LIABILITY TO YOU FOR ALL DAMAGES, 

LOSSES, AND CAUSES OF ACTION WHETHER IN CONTRACT, TORT (INCLUDING ITS 

OWN NEGLIGENCE) OR UNDER ANY OTHER LEGAL THEORY (INCLUDING STRICT 

LIABILITY) EXCEED THE AMOUNT PAID BY YOU, IF ANY, FOR ACCESSING THE 

SITE OR OBTAINING ANY REPORTS OR OTHER INFORMATION FROM THE SITE. 

5. Indemnification. You agree to defend, indemnify, and hold harmless CARFAX and its 

affiliates and their respective directors, officers, employees, and agents from and against any and 

all claims, actions, demands, damages, costs, liabilities, losses, and expenses (including 

reasonable attorneys' fees) arising out of (i) your use of the Site or any information you obtain 

from the Site or its Content (including, without limitation, any CARFAX Vehicle History 

Reports), (ii) any distribution, publication, refusal to publish, deletion, editing or other use of the 

content you provide, (ii) your breach of these Terms and Conditions or (iii) any actual, 

prospective or terminated sale or other transaction between you and a third party. 

6. Trademarks and Patents. All trademarks and service marks of CARFAX and its subsidiaries 

or affiliates displayed on the Site are subject to state, federal, and/or international trademark 

protection. Unless expressly authorized by CARFAX, you may not use its trademarks or service 

marks with any product or service that is not provided by CARFAX, or in any manner that is 
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likely to cause confusion among customers, or that might disparage or discredit CARFAX. All 

other trademarks appearing on the Site are the property of their respective owners, including 

third party providers of products and services with links to and from the Site. 

7. Third Party Content. Any information or content expressed or made available by third 

parties, including information providers and users, are those of the respective author(s) or 

distributor(s) and not of CARFAX. 

The Site contains links to third party web sites with which CARFAX has linking arrangements 

but for which it does not maintain control or assume responsibility. The inclusion of such a link 

does not necessarily imply endorsement of such web sites by CARFAX or any association with 

the operators of such linked web sites. Any concerns regarding any such third party service or 

resource, or any link thereto, should be directed to the particular service or resource. In addition, 

CARFAX recommends that you review these web sites' terms of use and privacy policies. 

REVIEWS, COMMENTS, COMMUNICATIONS, AND OTHER CONTENT 

The Site may include functionality that allows users to post comments. You may post comments 

or submit materials on the Site so long as the content is not illegal or in violation of any 

applicable laws or regulations (including, without limitation, any vehicle advertising laws), 

obscene, threatening, defamatory, invasive of privacy, infringing of intellectual property rights, 

or otherwise injurious to third parties or objectionable and does not consist of or contain software 

viruses, political campaigning, commercial solicitation, chain letters, mass mailings, or any form 

of "spam." You may not use a false email address, impersonate any person or entity, or otherwise 

mislead as to the origin of the content. 

If you do post content or submit material, and unless we indicate otherwise, you grant CARFAX 

and its affiliates a nonexclusive, royalty-free, perpetual, irrevocable, and fully sublicensable right 

to use, reproduce, modify, adapt, publish, translate, create derivative works from, distribute, and 

display such content throughout the world in any media. You represent and warrant that you own 

or otherwise control all of the rights to the content that you post; that the content is accurate; that 

use of the content you supply does not violate this policy and will not cause injury to any person 

or entity. CARFAX has the right but not the obligation to monitor and edit or remove any 

activity or content. CARFAX takes no responsibility and assumes no liability for any content 

posted by you or any third party. 

8. Viruses. CARFAX also assumes no responsibility, and shall not be liable for, any damages to, 

or viruses that may infect, your computer equipment or other property on account of your access 

to, use of, or browsing in the Site or your downloading of any materials, data, text, images, 

video, or audio from the Site. 

9. Export Control. Software and other materials from the Site may also be subject to United 

States Export Control laws. The United States Export Control laws prohibit the export of certain 

technical data and software to certain territories. No software from the Site may be downloaded 

or exported (1) into (or to a national or resident of) Cuba, Iraq, Libya, North Korea, Iran, Syria, 
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or any other country to which the United States has embargoed goods; or (2) to anyone on the 

United States Treasury Department's list of Specially Designated Nationals or the US Commerce 

Department's Table of Deny Orders. CARFAX does not authorize the downloading or 

exportation of any software or technical data from the Site to any jurisdiction prohibited by the 

United States Export Laws. 

10. Business Associates. The business associates of CARFAX identified on the Site, if any, are 

independent contractors of CARFAX. The business associates are not joint ventures or partners 

of CARFAX. No employee or representative of the business associates is under the control of 

CARFAX. 

11. Changed Terms. CARFAX has the right at any time to change or modify the Terms and 

Conditions applicable to use of the Site, or any part thereof, or to impose new conditions, 

including, without limitation, adding fees and charges for use. Such changes, modifications, 

additions, or deletions shall be effective immediately upon notice thereof, which may be given 

by any means including, without limitation, posting on the Site, or by electronic or conventional 

mail, or by any other means. Any use of the Site by you after such notice shall be deemed to 

constitute acceptance of such changes, modifications, additions, or deletions. 

12. Miscellaneous. These Terms and Conditions constitute the entire agreement of the parties 

with respect to the subject matter hereof and supersede all previous written or oral agreements 

between the parties with respect to such subject matter. These Terms and Conditions shall be 

construed in accordance with the laws of the Commonwealth of Virginia, without regard to its 

conflict of laws rules, including but not limited to, the Uniform Computer Information 

Transactions Act ("UCITA"). You hereby consent to the personal jurisdiction of any state or 

Federal court in the Commonwealth of Virginia, acknowledge that venue is proper in the 

Commonwealth of Virginia, agree that any action related to these Terms and Conditions must be 

brought in a state or Federal court in the Commonwealth of Virginia and waive any objection 

that may exist, now or in the future, with respect to any of the foregoing. No waiver by either 

party of any breach or default hereunder shall be deemed to be a waiver of any preceding or 

subsequent breach or default. The section headings used herein are for convenience only and 

shall not be given any legal import. 

Digital Millennium Copyright Act Notice  
It is the policy of CARFAX to respect the intellectual property of others. If you are alleging that 

material available on or through a CARFAX website infringes upon your copyright, please 

submit a written notification pursuant to the Digital Millennium Copyright Act ('DMCA'). The 

notice must include the following to be effective: 

1. A physical or electronic signature of a person authorized to act on behalf of the owner of 

an exclusive right that is allegedly infringed 

2. Identification of the copyrighted work claimed to have been infringed, or, if multiple 

copyrighted works at a single online site are covered by a single notification, a 

representative list of such works at that site 
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3. Identification of the material that is claimed to be infringing or to be the subject of 

infringing activity and that is to be removed or access to which is to be disabled and 

information reasonably sufficient to permit CARFAX to locate the material 

4. Information reasonably sufficient to permit CARFAX to contact you, such as an address, 

telephone number, and, if available, an email address 

5. A statement that you have a good faith belief that use of the material in the manner 

complained of is not authorized by the copyright owner, its agent or the law 

6. A statement that the information in the notification is accurate, and under penalty of 

perjury, that you are authorized to act on behalf of the owner of an exclusive right that is 

allegedly infringed 

In the event that CARFAX removes material from a CARFAX website (or access to the material 

is disabled) and you believe that such material is not infringing, or that you have the 

authorization from the copyright owner, the copyright owner's agent, or pursuant to law, please 

submit a written counter notification pursuant to the DMCA. The counter notification must 

include the following to be effective:  

1. Your physical or electronic signature 

2. Identification of the material that has been removed or to which access has been disabled 

and the location at which the material appeared before it was removed or access to it was 

disabled 

3. A statement under penalty of perjury that you have a good faith belief that the material 

was removed or disabled as a result of mistake or misidentification 

4. Your name, address, telephone number, and, if available, an email address, and a 

statement that you consent to the jurisdiction of the U.S. District Court for the Eastern 

District of Virginia, Alexandria Division, and that you will accept service of process from 

the person who provided notification of the alleged infringement 

All written notices should be sent to the following: 

CARFAX, Inc. 

Attn: General Counsel 

5860 Trinity Parkway, Suite 600 

Centreville, VA 20120 

Phone: (703) 934-2664 

Email: carfaxlegal@carfax.com 

BY VISITING OR USING THE SITE, OR ANY PAGE OF THE SITE, YOU AGREE TO 

BE BOUND BY THESE TERMS AND CONDITIONS, AND YOU ACKNOWLEDGE 

THAT SUCH AGREEMENT CONSTITUTES A BINDING CONTRACT BETWEEN 

YOU AND CARFAX, INC. IF YOU DO NOT AGREE TO THESE TERMS AND 

CONDITIONS, PLEASE DO NOT USE THE SITE.  
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AUTOCHECK DISCLAIMER (on the Report) 

AutoCheck Terms and Conditions   

This report, and any reliance upon it, is subject to AutoCheck Terms and Conditions . If you obtained 

the report from a dealer, the dealer has been provided with these Terms & Conditions and can share 

them with you. These AutoCheck Terms and Conditions are also available at any time at 

www.autocheck.com/terms or by writing to Experian: Experian Automotive C/O AutoCheck 

Customer Service 955 American Lane Schaumburg IL 60173 

 

AutoCheck Terms and Conditions  

(available at http://www.autocheck.com/members/terms_conditions.jsp ) 

 

AutoCheck Terms and Conditions:  
Experian's Reports are compiled from multiple sources. It is not always possible for 

Experian to obtain complete discrepancy information on all vehicles; therefore, 
there may be other title brands, odometer readings or discrepancies that apply to a 
vehicle that are not reflected on that vehicle's Report. Experian searches data from 

additional sources where possible, but all discrepancies may not be reflected on the 
Report.  

These Reports are based on information supplied to Experian by external sources 

believed to be reliable, BUT NO RESPONSIBILITY IS ASSUMED BY EXPERIAN OR ITS 
AGENTS FOR ERRORS, INACCURACIES OR OMISSIONS. THE REPORTS ARE 

PROVIDED STRICTLY ON AN "AS IS WHERE IS" BASIS, AND EXPERIAN FURTHER 
EXPRESSLY DISCLAIMS ALL WARRANTIES, EXPRESS OR IMPLIED, INCLUDING ANY 
IMPLIED WARRANTIES OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR 

PURPOSE REGARDING THIS REPORT. *  

YOU AGREE TO INDEMNIFY EXPERIAN FOR ANY CLAIMS OR LOSSES, INCLUDING 
COSTS, EXPENSES AND ATTORNEYS FEES, INCURRED BY EXPERIAN ARISING 

DIRECTLY OR INDIRECTLY FROM YOUR IMPROPER OR UNAUTHORIZED USE OF 
AUTOCHECK VEHICLE HISTORY REPORTS.  

Experian shall not be liable for any delay or failure to provide an accurate Report if 

and to the extent which such delay or failure is caused by events beyond the 
reasonable control of Experian, including, without limitation, "acts of God", 
terrorism, or public enemies, labor disputes, equipment malfunctions, material or 

component shortages, supplier failures, embargoes, rationing, acts of local, state or 
national governments, or public agencies, utility or communication failures or 

delays, fire, earthquakes, flood, epidemics, riots and strikes.  

These terms and the relationship between you and Experian shall be governed by 
the laws of the State of Illinois (USA) without regard to its conflict of law provisions.  

http://www.autocheck.com/members/terms_conditions.jsp
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You and Experian agree to submit to the personal and exclusive jurisdiction of the 
courts located within the county of Cook, Illinois.  

 
*Except where "AutoCheck Buyback Protection" is issued and, in such case, these 

terms and conditions are modified only to the extent inconsistent with the express 
terms of the "AutoCheck Buyback Protection".  

 


