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Federal Trade Commission
Office of the Secretary
Constitution Center

400 Seventh St., SW
Room 5610

Washington, DC 20024

(By Courier)

Dear Sir or Madame:
Re: In the Matter of MPHJ Technology Investments, LLC, et al., File No. 142 3003

We write on behalf of the Federal Circuit Bar Association with respect to the
invitation for comments on the proposed Agreement Containing Consent Order in File No.
142 3003. Our national Association represents the legal community on matters relating to
patent quality, enfoercement, and adjudication. These comments are submitted on behalf of
only our private litigation and corporate practitioner members; Government members have
not participated in the preparation or submission of this letter.

Abusive behavior, whether by so-called “patent trolis” or anyone else, is
unacceptable. It unfairly burdens America’s most successful economic engine—innovation
and the patent system which supports it. Abusive behavior places inappropriate burdens on
innocent actors whose commerce is critical to the success of the American economy. The
*Agreement Containing Consent Order” proposed In the Matter of MPHJ Technology
Investments, LLC, et al, File No. 142 3003, draws upon the definition of “commerce” in
Section 4 of the FTC Act for the purpose of avoiding deceptive trade practices under Section
5(a) of the Act. It constitutes an effective method to curb and to preclude abuse. That cne of
an abuser's weapons might be the threat of litigation does not alter the essential character of
the behavior as a deceptive trade practice. The proposed Agreement demonstrates that the
FTC Act can be an effective tool to forestall explcitative behavior. We strongly support this
approach.

We recognize that the mix of tools to address deceptive trade practices varies with
the situation. The definition of “Patent Assertion Communication” appears to the Association
1o strike an appropriate balance. The definition focuses on representations which “expressly
or implicitly” assert infringement, an obligation to abtain a license, or the possibility of 2
compensation obligation. In tum, Section |A of the order prohibits false or unsubstantiated
patent pricing; Section IB, false or unsubstantiated representations concerning licensing,
sales, settiement, or litigation; Section IC, misrepresentations of the existence of a lawsuit;
and, Section IC, representations concerning the initiation of lawsuits absent a decision to do
so and the possession of competent and reliable evidence substantiating the likelihood of
litigation. This structure—pricing, licensing (sales, settlement, cr litigation), and
representations on the existence or threat of litigation—places effective restraints on the
asserted deceptive behavior. It does so, using the existing authority of the FTC Act, requiring
no legislative amendment.

Thank you for the apportunity to provide these comments. If we can provide
additional information on this or any other issue, please contact us.

Sincerely yours,

James E. Brookshire
Executive Director

1620 | Street NV, Suite BOI

Washing*an, DC 20006 (Z07) 466-3923
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