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INTRODUCTION

The Outdoor Power Equipment Institute (“OPEI”) and National Marine Manufacturers
Association (“NMMA?”) are pleased to submit these comments in response to the Federal Trade
Commission’s (“FTC” or “Commission”) Notice of Proposed Rulemaking on its proposed
amendments to its Rule for Automotive Fuel Ratings, Certification and Posting (“Fuel Rating
Rule) which would adopt and revise rating, certification, and labeling requirements for ethanol-
gasoline blends and would allow an alternative octane rating method.! OPEI and NMMA
strongly support the FTC’s efforts to provide consumers with critical information at the fuel
pump about the products that are offered for purchase, in order to avoid misfueling and the

resulting damage to potentially millions of products.

OPEI is the major international trade association representing manufacturers and
suppliers of small off-road engines and consumer and commercial outdoor power equipment
(“OPE”). These products are commonly found in most American households and include
products such as lawnmowers, garden tractors, utility vehicles, trimmers, edgers, chain saws,
snow throwers, tillers, leaf blowers, and other lawn and garden implements. The OPE industry
accounts for $13 billion of annual U.S. gross domestic product, and original equipment

manufacturers (“OEMSs”) and their suppliers account for 125,000 U.S. manufacturing jobs.

NMMA is the nation’s leading recreational marine industry trade association,
representing 1,400 boat, engine, and accessory manufacturers. NMMA members collectively
produce more than 80 percent of the recreational marine products sold in the United States.

With 12 million registered boats and 88 million recreational boating participants in 2012, the

! Automotive Fuel Ratings, Certification and Posting; Notice of Proposed Rulema&ifed. Reg. 18850

(Apr. 4, 2014).



boating industry contributed $121 billion in direct, indirect, and induced economic value. The
industry supports 338,526 marine jobs at 34,833 marine businesses and drives $35 billion in

annual spending.

While recreational boats and OPE consume a small percentage of the nation’s fuel
supply, their ownership by the American consumer is ubiquitous. Many of these products have
long service lives, exceeding a decade; as a result, there exists an inventory of as many as 250

million legacy boats and OPE currently in use.

OPEI and NMMA members are proactively working individually through their dealer
and service networks to educate consumers about the risks associated with the use of >E10 fuels
in their products. Additionally, companies have introduced on-product labeling, revised owner’s
manuals, and updated warranty conditions. OPEI and NMMA are also currently engaged in an
educational campaign (“Look Before You Pump”), mainly through print media, to alert
consumers to select the proper fuel for their products. This campaign was launched in the fall of
2013 and is now placed in nationwide big-box retailers of OPE. The standard advertisement is

included as Exhibit 1.

. OVERVIEW

OPEI and NMMA support the FTC’s goal of helping purchasers identify the correct fuel
for their vehicles and engine powered equipment to minimize misfueling.” Toward that end, the
organizations are providing recommendations below on additional pump label contents that are

critical for consumers. For ANY alternative fuel >E10 or Biodiesel >B5, OPEI and NMMA urge

2 Id. at 18850.



the Commission to also insert the word “WARNING” at the top of the label and the phrases

“Don’t Use In Other Engines” and “Check Your Owner’s Manual” at the bottom.

OPEI and NMMA estimate that there are currently around 2,400 E85 pumps® and 215
blender pumps that allow consumers to self-select mid-levels of ethanol fuel typically in the
range between E10 and E85.* The number of these blender pumps will continue to increase due
to state and federal incentives intended to further diversify the alternative fuels market. In many
cases, the labels and buttons to select general purpose gasoline (e.g, E10) are immediately
adjacent to the labels and buttons of E15, E30, E50, and higher ethanol blends. For these
reasons, strong warning language is needed to properly alert consumers to the differing ethanol

blends.

Il. ADVERSE IMPACTS OF >E10 FUELS

Increasing the use and range of biofuels — and, in particular, the use of mid-level ethanol
blended fuels in the general purpose market — presents enormous challenges to manufacturers
and users alike. Non-road engines (e.g, OPE, marine, recreational vehicles) are not designed,

built, or warranted to run on any gasoline fuel containing more than 10 percent ethanol.

Even with future product designs, our industries face unresolved challenges. Most non-
road engines will continue to rely on carburetors rather than fuel injection; as a result, the

engines can only operate properly within a narrow band of varying ethanol content.

3 SeelU.S. Department of Energy, Ethanol Fueling Station Locations, available at

http://www.afdc.energy.gov/fuels/ethanol locations.html (last visited 6/27/2014);
4

SeeNational Renewable Energy Laboratory, Department of Energy, “Blender Pump Fuel Survey: CRC
Project E-95-2,” at 1 (Oct. 2013); available a http://www.crcao.org/reports/recentstudies2014/E-95-
2%20Blender%20Fuel%20Pump%20Survey/E-95-2%20Final%20Report.pdf, at Exhibit 2 (“A blender pump draws
fuel from two separate storage tanks and mixes the fuels to produce the desired ethanol blend ratio. In traditional gas
stations, a blender pump is often used to get midgrade gasoline by mixing the regular and premium grade fuels. In a
station that offers MLEBS, the blends are generally made by mixing “E85” Flex Fuel with regular gasoline™).



http://www.crcao.org/reports/recentstudies2014/E-95
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Manufacturers commonly calibrate and certify these engines to the U.S. EPA emission standards
based on EPA emission testing with EO, which allows for safe and reliable operation for fuels
up-to E10. When the current and legacy engines calibrated on EO fuel are run on E15, they
experience lower performance and higher operating temperatures due to excessively lean
operation of the higher oxygenated fuel (i.e., too much oxygen relative to the concentration of

fuel).

The risk to consumers with the use of >E10 fuels in non-approved engines is damage to
their engines and equipment. The introduction of additional oxygen into the fuel mixture
produces a significant increase in engine temperature. This added heat results in increased
engine wear that ultimately contributes to engine failure. Additionally, the higher level of
ethanol increases the solvent effect of the fuel, corrosive to both metallic and elastomeric
components within the engine. This again leads to reduced performance and ultimately engine
failure, as well as potential fuel leaks from the deformed rubber and plastic components. The
use of >E10 in these products poses a significant risk of economic loss to American consumers
through damaged products and voided warranties. In fact, EPA has specifically prohibited the
use of E15 in OPE, marine engines, and other non-road equipment.> OPEIl and NMMA are
attaching to these comments additional materials previously provided to the FTC and EPA,
which provide additional background materials concerning the use of mid-level ethanol blends

on legacy vehicles and small non-road engines.®

> U.S. Environmental Protection Agency, Partial Grant and Partial Denial of Clean Air Act Waiver

Application Submitted by Growth Energy to Increase the Allowable Ethanol Content of Gasoline to 15 Percent
Decision of the Administratpr5 Fed. Reg. 68094 (Nov. 4, 2010); available at http://www.gpo.gov/fdsys/pka/FR-
2010-11-04/pdf/2010-27432.pdf.
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Sahu, Dr. Ron, Overview — Impacts of MidLevel Ethanol On-Road and Non-Road Engines and Equipment
(May 2009), at Exhibit 3; Sahu, Dr. Ron, Preliminary Comments on the Report Titled “Effects of Intermediate


http://www.gpo.gov/fdsys/pkg/FR

In addition, for gasoline retailers relying on “blender pumps,” these retailers may
distribute a wide range of fuels with different ethanol concentrations from the same hose and
nozzle. In such case, residual concentrations of mid-level ethanol blends may remain in the
mixed-fuel hoses, even when a consumer chooses to use a lower ethanol blend (e.g, E10). For
portable fuel containers and for lawn, garden, forestry, and marine equipment, whose engines
take only a limited amount of fuel, the E10 may be mixed with a higher ethanol blend contained
in the hose, causing the actual concentration of ethanol in the engine to be above E10. In such

case, even selecting the correct fuel could nonetheless result in damage to the equipment.

Misfueling >E10 fuels into OPE and recreational marine engines may increase the risk of
burns or fires from over-heated engines and exhaust components or from fuel leaks caused by
damaged components. For example, many handheld products such as chain saws, are held close
to the body; as such, these operating positions require safe operating temperatures. Additionally,
there are also added risks to operators of marine vehicles and wheeled outdoor power equipment
products, such as loss of control if an engine fails during operation or the general immobility of a
machine and the risks associated with being stranded in a remote area. For marine products
specifically, complete engine failure may strand passengers several miles out at sea, posing a

significant safety risk and rescue operation.

The presence of >E10 in the marketplace without adequate labels and misfueling

mitigation controls unfairly puts manufacturers at risk of substantial warranty and business

Ethanol Blends on Legacy Vehicles and Small Non-Road Engines, Report 1 — [JpdREId TP-540-43543 and
ORNL/TM-2008/117 (Feb. 2009), at Exhibit 4; Comments of the Alliance for a Safe Alternative Fuels Environment
Docket ID No. FTC-2010-0031-0001 (May 2010), at Exhibit 5; Hilbert, David, High Ethanol Fuel Endurance: A
Study of the Effects of Running Gasoline with 15% Ethanol Concentration in Current Production Outboard Four-
Stroke Engines and Conventional Two-Stroke Outboard Marine EnfjlR&4,/SR-5400-52909, (Oct. 2011), at

Exhibit 6; available at http://www.nrel.gov/docs/fy120sti/52909.pdf.



http://www.nrel.gov/docs/fy12osti/52909.pdf

reputational claims for illegal acts (beyond the manufacturer’s control) of misfueling,
particularly as >E15 becomes more prevalent in the marketplace. When consumer products are
damaged, it harms the long-established relationships between OPElI and NMMA member
manufacturers and their customers as well as their hard-earned and well-deserved brand
recognition. The risks to manufacturers of marine and small off-road engines and OPE include
potential exposure to Consumer Product Safety Commission (“CPSC”) or EPA product-recalls
and product-damage claims resulting from unavoidable misfueling. In fact, OPEI manufacturers
have incurred substantial costs in conducting the following national product recalls as a result of
engine and emission system damage caused by ethanol fuels:
e 2.3 million trimmers and other handheld products were recalled in 2011 because
“[t]he level of ethanol and other fuel additives can distort the toolless fuel cap,

allowing fuel to spill, posing a fire and burn hazard.””’

e Over 35,000 snow blowers were subject to a CPSC recall in 2010 because of the
potential for fuel leaks, due to the fact that “[e]xposure to ethanol in gasoline can

cause the carburetor needle to become corroded.”®

Furthermore, boaters have reported the following problems with their marine vehicles as
a result of engine and emission system damage caused by ethanol fuels:
e Damage to rubber parts;

e Water contamination in the fuel system due to ethanol’s hydroscopic properties;

! SeeCPSC Press Release #11-226 (May 25, 2011); available at
http://www.cpsc.gov/en/Recalls/2011/STIHL-Recalls-Yard-Power-Products-Dueto-Burn-and-Fire-Hazards/.
8 SeeCPSC Press Release #10-299 (July 14, 2010); available at

http://www.cpsc.gov/en/Recalls/2010/Snow-Blowers-Recalled-by-The-Toro-Company-Due-to-Fire-Hazard/.



http://www.cpsc.gov/en/Recalls/2010/Snow-Blowers-Recalled-by-The-Toro-Company-Due-to-Fire-Hazard
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e Increased water absorption and phase separation of gasoline and water while in
tank;

e Corrosion of fuel system components and fuel tanks;

e Higher exhaust gas temperature due to enleanment;

» Performance issues, such as drivability (i.e. starting, stalling, fuel vapor lock); and

e Damage to valves, push rods, rubber fuel lines and gaskets.

These recalls and reported issues all are generally associated with the use of E10. The
harms will only be exacerbated by the higher and more corrosive levels of ethanol in E15 and

above.

1.  CONSUMER MISFUELING RISKS

The prior introduction of unleaded fuel into the marketplace offers the most instructive
example of the challenges with misfueling and related “lessons learned.” First, during the
transfer to unleaded fuels, EPA recognized that at gasoline stations which only sold leaded fuels,
there would be 100% misfueling of leaded fuels that would damage the emission controls and
catalysts on the new motor vehicles. Accordingly, EPA required gasoline retailers to make the

new unleaded fuels available at a threshold number of gasoline stations.

Second, as part of the introduction of unleaded fuels, EPA made numerous ongoing
improvements to its misfueling regulations to respond to new information and public comments,
as well as to EPA’s own ongoing misfueling studies. For example, in 1982, ten years after the
initial lead phase-out, EPA concluded that 13.5% of vehicles designed for unleaded fuel were

being misfueled with leaded fuels.” This misfueling rate was even higher before EPA undertook

9 Seed9 Fed. Reg. 31032, 31034 (Aug. 2, 1984).



additional actions to: increase its “vigorous enforcement of the misfueling regulations”;
implement a broad consumer outreach campaign; and implement robust misfueling controls (like

fuel inlet restrictions.)*

In the last year, Harris Interactive completed a consumer survey of 2,040 adults on the
level of their knowledge on selecting the appropriate and legal fuels for their cars as well as their
boats, lawn mowers, chainsaws, and other OPE.** Harris’ survey results underscore the need for
considerable outreach to and education for the public prior to the introduction of higher-level

ethanol gasoline. Top responses reinforcing this need include:

e Over half (53%) of Americans say they fill up their portable gas tank with the

same fuel used to fill their vehicle.

e Nearly two-thirds (64%) of Americans say they assume that any gas sold at the
gas station is safe for all of their cars, as well as boats, mowers, chain saws, snow

mobiles, generators and other engine products.

An overwhelming majority of Americans (71%) are not at all sure if it is illegal or legal
to put mid-level ethanol gas (i.e., anything higher than E10) into engines such as those in boats,
mowers, chain saws, snow mobiles, generators, and other engine products. Additionally, 15% of

Americans say it is illegal, but 15% also indicated that it is legal.

Of those who ever drive or use a fuel pump, overwhelmingly and not surprisingly, 91%

of those Americans surveyed identify price as the top thing they notice at the fuel pump.

10 See Idat 31035.
Harris Interactive, Executive Summary Report, Ethanol St(iy 3), at Exhibit 7.



Rounding out the top three are: if the pump accepts credit card payment, which some might
consider a must in today’s society at 64%, and the octane rating at 55%. A quarter (25%) of
Americans notice the ethanol content. Seven-in-ten (71%) Americans say they use the least
expensive grade of gasoline whenever possible. Just over half (53%) of Americans say when
they fuel up their car at the gas station, they check the fuel pump for any warning labels. This
data demonstrates that concise and consistent labels are critical to reducing the risk of
misfueling. Other federal government agencies, such as the DOE, have recognized that as mid-
level ethanol blends “become more widely available, with attractive retail pricing, the risk of
misfueling increases... [this] risk of misfueling reinforces the need for prominent signage at

fueling stations.”*?

IV. ETC’S BROAD AUTHORITY OVER LABELS

(A)  Fuel Descriptions Under PMPA

OPEI and NMMA strongly support the FTC’s well-established position that automotive
fuel ratings should “include information necessary to prevent misfueling, such as fuel
descriptions.”™® First, the Petroleum Marketing Practices Act (“PMPA™) broadly authorizes the
FTC to develop “another form of rating” (other than an *“octane” rating) whenever it would be
“more appropriate to carry out the purpose of the PMPA.”** In adopting the PMPA, Congress
sought “to assist [motorists] in the purchase of suitable gasoline for their motor vehicles” in

order to avoid damage to the engines.™

12 DOE, Handbook for Handling, Storing, and Dispensing E85 and Other Ethanol-Gasoline Bies@ls
(Sept. 2013); available at: http://www.afdc.energy.gov/uploads/publication/ethanol _handbook.pdf.

13 See79 Fed. Reg. at 18860.

14 15 U.S.C. § 2821(17).

15 SeeS. Rep. No. 95-731 (1978).


http://www.afdc.energy.gov/uploads/publication/ethanol_handbook.pdf
http:engines.15

In its proposal, the FTC notes that only applying basic octane ratings in the proposed
ethanol rule would “defeat, not serve” the Congressional direction to develop “more appropriate
ratings” as needed to protect consumers from being misled.'® For that reason, since 1993, the
FTC has consistently developed appropriate fuel “ratings” for alternative liquid fuels based on a
description of the fuel’s characteristics, rather than its octane rating. The FTC expressly rejected
octane ratings for E-100, LPG, and M-85 on the grounds that consumers would be “misled” into
believing that “gasoline and alternative liquid automotive fuels are interchangeable.”’ Such
octane ratings may also “foster consumer misperceptions that higher octane necessarily signifies
higher quality and better performance.”*® The FTC correctly recognized that its proposed fuel
descriptions would best provide the information “the vehicle owner primarily needs...indicating
that the fuel available from a particular dispenser is suitable for that vehicle.”*® OPEI and

NMMA agree with and support the FTC’s analysis.

(B)  Section 5—Protection Against Unfair Acts and Practices

Section 5 of the FTC Act provides the Commission with the broad authority to prohibit
unfair or deceptive acts or practices in or affecting commerce.®® Under the PMPA, the FTC is
provided with the procedural, investigative, and enforcement powers, including rulemaking

power, “as though the applicable terms and conditions of the Federal Trade Commission Act

16 See79 Fed. Reg. at 18861.

o Seeb8 Fed. Reg. 41356, 41361 (August 3, 1993).
18 Id.

19 d. at 41366.

20 Seel5 U.S.C. § 45(a).
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were part of” the PMPA.? The FTC’s Fuel Rating Rule, likewise provides that any violation of

the Rule is considered an unfair or deceptive act or practice under Section 5 of the FTC Act.?

Failure to provide adequate disclosures that would alert consumers to the potential risk of
damaging their products from the use of mid-level ethanol blends is “deceptive” under Section 5
of the FTC Act, as articulated by the FTC in its 1983 Policy Statement on Deception. There, the
FTC stated that a practice is deceptive if there is material representation, omission, or practice
that is likely to mislead a consumer acting reasonably under the circumstances.” Significantly,

the Commission considers claims or omissions “material” if:

they significantly involve health, safety, or other areas with which the reasonable
consumer would be concerned. Depending on the facts, information pertaining to
the central characteristics of the product or service will be presumed material.

Information has been found material where it concerns the purpose, safety,

efficacy, or costof the product or service. Information is also likely to be

material if it concerns durability, performance, warranties or quality

Information pertaining to a finding by another agency regarding the product may

also be material.?*

As the EPA has recognized, mid-level ethanol blends may cause damage to older

conventional cars, heavy-duty gasoline engines and vehicles, motorcycles, and non-road

o 15 U.S.C. § 2823.
2 See 16 C.F.R. § 306.1.
2 FTC Policy Statement on Deception, appended to In re Cliffdale Assocs., |13 F.T.C. 110, 174 (1984),

available at http://www.ftc.gov/bcp/policystmt/ad-decept.htm.
24

Id. (emphasis added)(internal citations omitted).

11
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products, including marine applications.” Similarly, the FTC recognizes “the potential risk of
damage to consumers’ cars, which are often among their most expensive purchases.”?® This
information is material to consumers, and consumers should be adequately informed and warned

about the dangers of misfueling.

For these same reasons, the failure to adequately disclose the potential risk associated
with the use of mid-level ethanol blends is deceptive and unfair to consumers. The FTC’s
unfairness standard provides that a practice is unfair if it harms consumers in a way that is
substantial, not reasonably avoidable, and not outweighed by benefits to consumers or
competition.”” Here, consumers could suffer economic harm by using a fuel in their non-
approved engine, when the engine is not designed to take such fuel. This harm cannot be
reasonably avoided without adequate labeling that warns consumers of the effects of misfueling,

and it is not outweighed by any benefit to consumers or competition.

V. SPECIFIC RECOMMENDED IMPROVEMENTS TO PROPOSED LABEL

Given the consequences of misfueling, strongly worded labels are needed to ensure that
millions of consumers are informed through uniform, consistent, and effective labels at the point
of sale. In the absence of this needed mandatory label, there are currently “many differences in
the style and labeling” of pumps dispensing >E15 blends.?® For example, in October 2013, the
National Renewable Energy Laboratory (“NREL”), a national laboratory of the U.S. Department
of Energy (“DOE”), conducted a survey of mid-level ethanol blends in the marketplace, in order

to provide a snapshot of selected characteristics of the increasingly diverse array of fuels

2 79 Fed. Reg. at 18855.

2 |d. at 18858.

27 SeeFTC Policy Statement on Deception

28 SeeNREL, “Blender Pump Fuel Survey: CRC Project E-95-2,” at 10 (Oct. 2013), at Exhibit 2.
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available to U.S. motorists.”® The NREL report concluded that four of the twenty surveyed
stations did not even have a consistent terminology for identifying >E15 fuel or a consistent
color coding for these >E15 dispenser nozzles.*® This report also notes that five of 20 dispensers
offered >E15 fuel from the same hose as E10 or E15, which “create the potential for introduction
of residual amounts of higher ethanol fuel than is acceptable in non-Flex Fuel vehicles.”** This
would result in consumers being misled by the current labels and unknowingly receiving a much
higher concentration of ethanol than they had selected. In turn, this deceptive practice could

harm millions of engines, boats, and equipment.

The FTC has proposed the following disclosure to prevent consumer misfueling: “USE
ONLY IN FLEX-FUEL VEHICLES/MAY HARM OTHER ENGINES,” and to disclose the
percentage ethanol content rounded to the nearest interval of ten (10).** OPEI and NMMA
commend the FTC for its revised labeling, which is intended to “explain the significance of the
ethanol-concentration rating without misleading flex-fuel vehicle owners about the fuel’s
suitability for their cares,” and to “alert[] consumers that use in other engines may have serious

consequences.”*?

Given the potential for consumer confusion and for consumers to be misled, the FTC’s
proposed labeling should provide additional disclosures, including additional warnings and
cautionary statements, in order to adequately alert consumers to the dangers of misfueling, and

avoid preventable damage to consumers vehicular and non-vehicular engines (e.g, lawn mowers,

2 Id. at 9.

%0 Id. at 10.

s Id. at 10.

8 79 Fed. Reg. at 18857.
5 d. at 18858.
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marine equipment). OPEI and NMMA suggest that the FTC revise its recommended label for

mid-level ethanol blends to reflect the warnings and disclosures as identified in Figure 1, below.

WARNING

40% ETHANOL

USE ONLY IN

FLEX FUEL VEHICLES
DON'T USE IN OTHER ENGINES

MAY CAUSE HARM
CHECK YOUR OWNER'S MANUAL

Figure 1

A discussion of the FTC’s authority to include the specific suggested improvements is

provided below.

(A) Add the Term *“Warning” and Other Warning Signals, such as
“Don’t” or “Do Not” to Adequately Alert Consumers to the Dangers
of Misfueling

The same challenges of avoiding misfueling with mid-level ethanol blends arose with the
bifurcation of the diesel fuel market and the transition to ultra-low sulfur diesel fuel. In both
cases, strong and clear labels are required to provide an explicit “warning” so that consumers
“can readily distinguish between the several grades of fuel that may be available” and do not

harm their engines, vehicles, or equipment.®*

EPA’s labels for diesel fuel containing more than 15 ppm of sulfur contain the word

“warning” in bold and capital letters. This “warning” is included in the label for Low-Sulfur

3 SeeB9 Fed. Reg. at 39084

14
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Highway Diesel Fuel (up to 500 ppm of sulfur) and for Non-Highway Diesel Fuel (which may
exceed 500 ppm of sulfur). EPA’s E15 label currently alerts consumers to the potential dangers
of misfueling by using the term “ATTENTION” at the top of the label and the following
cautionary statement: “Don’t use in other vehicles, boats, or gasoline-powered equipment.”
Similarly, the FTC should include the word “warning” and provide additional cautionary
statements on its mid-level ethanol label which state: “Don’t Use in Other Engines” and “Check

Your Owner’s Manual”.

Pursuant to its Section 5 authority, the FTC may require advertisers to make accurate
information available through disclosures, direct notification, or consumer education. The FTC
has, in several instances, required strong warning signals or other cautionary statements to

prevent consumer deception:

e FTC’s Care Labeling Rule:®* The FTC’s Care Labeling Rule is intended “to
assist consumers in making informed purchase decisions concerning the care
characteristics of competing products, and to enable consumers...to avoid product
damage caused by the use of improper cleaning procedures.”®® The rule requires
certain warnings to be provided on textile wearing apparel and other garments to
inform consumers whether any normal washing method may cause damage to the
garment or to other items being washed with it. Specifically, the rule provides
that “[i]f there is any part of the prescribed washing procedure which consumers

can reasonably be expected to use that would harm the product or others being

% 16 C.F.R. Part 423
36

Piece Goods; Final amendments to trade regulation, d8id-ed. Reg. 22733 (May 20, 1983).
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washed with it in one or more washings, the label must contain a warning to this
effect. The warning must use words ‘Do not,” ‘No,” “‘Only,” or some other clear
wording. [For example, if a shirt is not colorfast, its label should state “Wash with
like colors’ or “Wash separately.” If a pair of pants will be harmed by ironing, its
label should state ‘Do not iron.’]”®" The warning requirements are intended to
“warn purchasers if any care procedure normally thought of as applying to a

product would, in fact, diminish the product’s usabitit§

e FTC’s Trade Regulation Concerning Advertising and Labeling of Cigarettes
in Relation to the Health Hazards of Smoking:*® In 1964, the FTC promulgated
a trade regulation rule intending to prevent unfair or deceptive acts or practices in
the sale of cigarettes. See29 Fed. Reg. 8324 (July 2, 1964). The rule required
cigarette packages and cigarette advertising “to disclose, clearly and prominently,
in all advertising and on every pack, box, carton or other container in which
cigarettes are sold to the consuming public that cigarette smoking is dangerous to
health and may cause death from cancer and other diseases.” In promulgating the
rule, the Commission used its authority pursuant to the FTC Act.*® In July 1965,
however, Congress enacted the Federal Cigarette Labeling and Advertising Act,
requiring the use of the following cautionary statement on every package of

cigarettes: “Caution: Cigarette Smoking May be Hazardous to Your Health.” The

8 Seel6 C.F.R §423.6(b)(1)(V)(A).

% See 48 Fed. Reg. at 22739; see also Amendment to Trade Regulation Rule Concerning Care Labeling of

Textile Products and Leather Clothingp Fed. Reg. 935, 936 (Jan. 5, 1981).

% 16 C.F.R. Part 408 (preempte}l

40 See Advertising and Labeling of Cigarettes; Notice of Rule-Making Proceeding for Establishment of Trade

Regulation Rule, 29 Fed. Reg. 530, 531 (Jan. 22, 1964); see also 29 Fed. Reg. at 8356.
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Act preempted all different statements relating to smoking and health on any
cigarette package.** Although the FTC’s trade regulation rule was preempted, the
Act “[did] not purport to question or overrule, and is consistent with, the basic
factual findings and conclusions of the Commission contained in the Statement of
Basis and Purpose of the Trade Regulation Rule...namely, that cigarette smoking
is a health hazard of sufficient importance to warrant governmental remedial
action, and that the public should be warned by manufacturers of the hazards to

health involved in smoking cigarettes.”

In the Matter of Global World Media Corporation:*® In July 1997, FTC brought
an action against Global World Media Corp. and its owner concerning marketing
for the dietary supplement Herbal Ecstasy. The supplement was widely promoted
as a natural herbal “high,” and the company claimed it was safe and caused no
side effects. According to the FTC’s complaint, Herbal Ecstasy’s principal
ingredient was the herb ephedra, which can have dangerous effects on the nervous
system and heart. The FTC alleged that the company violated Section 5(a) and 12
of the FTC Act by making false or misleading representations, which were
unsubstantiated. In settling with the FTC, the company agreed to provide the
following warning statement on all advertisements, promotional materials,
package labels, and package inserts for the product: “WARNING: This product
contains ephedrine which can have dangerous effects on the central nervous

system and heart and could result in serious injury. Risk of injury increases with

41

42

43

See30 Fed. Reg. 9484 (Jul 29, 1965).
Id. at 9484-9485.
124 F.T.C. 426 (1997).
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dose.” The warning statement was intended to warn consumers about the

potentially serious safety risks of taking the product.**

In the Matter of California Suncare, Inc.:* In November 1996, the FTC brought
charges against California Suncare, Inc. and its president concerning marketing
for “California Tan Heliotherapy” tanning products. The Heliotherapy tanning
products were lotions, oils, and gels used in tanning, which did not provide any
sunscreen protection. According to the FTC’s complaint, the company made false
and unsubstantiated claims that moderate exposure to the ultraviolet (UV)
radiation of the sun and in indoor tanning salons was not harmful — and, indeed,
that UV radiation provides many health benefits, including preventing or reducing
the risk of colon and breast cancer, lowering blood pressure, and effectively
treating AIDS and Seasonal Affective Disorder. The company claimed that users
of its tanning products can reap these benefits while avoiding the dangers of
burning and overexposure. The FTC’s complaint alleged that the company
violated Section 5(a) and 12 of the FTC Act by making false and misleading
representations, which were unsubstantiated.*® In settling with the FTC,
California Suncare agreed to place a prominent cautionary statement in future
advertising and labeling for their tanning products, cautioning consumers that
tanning even without burning can cause skin cancer and premature skin aging.

Specifically, the statement would read as follows: “CAUTION: Tanning in

44

See FTC Press Release, Announced Actions for October 17, 1997; available at: http://www.ftc.gov/news-
events/press-releases/1997/10/announced-actions-october-17-1997.

45

46

In the Matter of California Suncare, In®ocket No. C-3715 (Feb. 14, 1997) (Complaint).

Id.
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sunlight or under tanning lamps can cause skin cancer and premature skin aging --
even if you don't burn.” The labeling statement would also include the following
sentence on advertising for all non-sunscreen tanning product: “This product does

not contain a sunscreen and does not protect against sunburn.”*’

Similarly, the FTC should require a “WARNING” signal on the top of the labeling for
>E15 to warn consumers that using mid-level ethanol blends in non-approved vehicular and non-
vehicular engines may, in fact, diminish the product’s usability and may actually cause damage
and personal injury. Furthermore, a cautionary statement, such as “Don’t Use in Other Engines”

would assist consumers in understanding that use in other engines may actually cause harm.

(B)  Reinsert the Disclosure “Check Owner’s Manual”

In the FTC’s 2010 Notice of Proposed Rulemaking for the Fuel Rating Rule, the
proposed labeling would have required disclosure of “Check Owner’s Manual” to assist
consumers in identifying the proper fuel for their vehicles.** The FTC’s current proposed rule,
however, removes this disclosure in lieu of the proposed disclosure “USE ONLY IN FLEX-
FUEL VEHICLES/MAY HARM OTHER ENGINES.”® The NPRM explains that this new
proposed disclosure eliminates the need for consumers to consult their owner’s manuals.*® OPEI
and NMMA, however, believe that it remains necessary to include the disclosure “check owner’s
manual,” since manufacturers specifically address proper fuels, as well as associated risks and

potential warranty impacts of misfueling in their individual owner’s manual literature. As mid-

4 In the Matter of California Suncare, In®ocket No. C-3715 (Feb. 14, 1997) (Decision and Order)

48 Automotive Fuel Ratings, Certification and Posting; Notice of proposed rulemaking, request for comments,

75 Fed. Reg. 12470, 12474 (Mar. 16, 2010).
49 79 Fed. Reg. at 18858.
%0 Id.
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level ethanol blends become more prevalent in the marketplace and as products’ capabilities to
use mid-level ethanol blends evolve over time, the owner’s manual will be the most relevant and
up-to-date reference consumers can use to determine the proper fuel for their specific vehicle or

engine.

Under its Section 5 authority, the FTC has in the past required advertisers to disclose that
consumers should “check owner’s manual” in order to avoid consumer deception. Specifically,
in September 1996, FTC brought an action against Exxon Corporation alleging that the company
disseminated false and misleading advertisements in violation of Section 5 of the FTC Act. The
complaint alleged that Exxon falsely and misleadingly advertised in television and radio that
switching to Exxon 93 Supreme gasoline (either from other brands of gasoline, or from lower

octane grades) will significantly reduce automobile maintenance costs for consumers generally.*

In settling with the FTC, Exxon agreed to engage in an educational television ad
campaign and offer brochures at Exxon-operated service stations explaining that cars will not
benefit from using a higher octane than is recommended in the owner’s manual. Specifically, the
television campaign was required to state that “most cars will run properly on regular octane, so
check your owner’s manual...”®* Similarly, the brochure was required to state: “To find out
what octane your engine needs, first check your owner’s manual. The recommended level is

often unleaded regular (87 octane).”

ot See In the Matter of Exxon Corporati@ocket No. 9281 (Sept. 17, 1996) (Complaint).

52 See In the Matter of Exxon Corporatjdi24 F.T.C. 249; Appendix. A (Sept. 17, 1997) (Decision and
Order).

>3 Id. at Appendix C.
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(C) Ethanol Percentage Disclosure

The 2014 NPRM would requi