UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

IN THE MATTER OF:
SLAC, INC.

FILE NO. 1723090

SLAC, INC’S PETITION TO
LIMIT OR QUASH CIVIL INVESTIGATIVE DEMAND AND
REQUEST FOR EXTENSION OF TIME TO COMPLY
Pursuant to 16 C.F.R. §2.10(a), Petitioner SLAC, Inc. (“SLAC”) petitions the Federal
Trade Commission (“FTC”) to limit or quash the Civil Investigative Demand (“CID”) issued to
SLAC on December 6, 2017.1 SLAC objects and seeks to quash and/or modify the CID as being
improper and unenforceable because the CID seeks information that is irrelevant information
beyond the scope of the FTC’s investigation and is part of an unlawful, unauthorized
investigation.
In addition, SLAC seeks an extension of time to respond to certain requests contained in
the CID beyond the January 5, 2018 response deadline because (1) the CID was served during
the holiday season when SLAC’s employees and counsel who would be tasked with assisting in
the matter, were taking time off; (2) SLAC does not have the staff or capability to comply with
the CID by January 5, 2018; and (3) coordinating a meet and confer to discuss the requests is not
possible until January 19, 2018. Accordingly, SLAC respectfully petitions the FTC
Commissioners to reasonably modify the CID and grant an extension of time to respond as
requested below.
I. BACKGROUND
On or about October 16, 2017 Adam Owens, President and CEO of SLAC delivered a

1.
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presentation with lobbyist Marty Obst to a number of attendees at an Association for Student
Loan Relief (“AFSLR”) conference in Las Vegas. The purpose of that presentation (not
sponsored by the AFSLR) related to lobbying efforts pertaining to the student loan assistance
industry and sought to collect funds in support of those lobbying efforts. In the room, and
without the attendees’ knowledge, sat Raymond Bayer, Jr., the CEO of The Higher Education
Loan Authority of the State of Missouri, aka the Missouri Higher Education Loan Authority, or
MOHELA, which is one of the largest holders and servicers of student loans nationwide. The
bottom of MOHELA’s website (www.mohela.com) notes that MOHELA is “A DEPARTMENT OF
EDUCATION SERVICER”. In other words, MOHELA is a debt collection agent of the Department
of Education and its head was in attendance during the presentation describing lobbying efforts
in the industry.
After attending the October 2017 Las Vegas AFSLR conference, Mr. Bayer contacted the
President of the AFSLR, Robby Birnbaum, and advised that Mr. Bayer was going to be meeting
with the Federal Trade Commission and Consumer Financial Protection Bureau to discuss
matters from the conference, including the student loan industry. As a loan servicer, MOHELA
is compensated based on sums that it collects from borrowers. So, if a borrower applies for and
enrolls in a government-offered repayment plan, MOHELA stands to lose consumer accounts
which would mean that it would have less money coming in the door. It is, therefore, not
surprising that Mr. Bayer would be against an industry that focuses on educating and assisting
student loan borrowers apply for such programs. And his intent to quickly report any issues he
sees against the industry evidences a very tight rope he walks on when MOHELA works for the
Department of Education.
Notably, document request B.13 of the CID specifically requests that SLAC produce “all
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notes, outlines, PowerPoint presentations, and similar documents related to Adam Owens’
presentation at The 2017 Association for Student Loan Relief Annual Conference titled, ‘AN
INDUSTRY UNDER FIRE BY REGULATORS AND WHAT CAN BE DONE TO HELP
SAVE OUR BUSINESS!’ on or about October 16, 2017.” In essence, the undisclosed agent of
the federal government is penalizing SLAC and Mr. Owens for exercising their First Amendment
right to free speech and bullying the industry to cease all efforts to lobby legislators.
Interrogatory A.10 of the CID requests that SLAC “[d]escribe each step [SLAC] takes to
ensure that it does not collect payment from consumers until after the products and services
described in response to Specification A.4 have been fully delivered or rendered.” The request
obviously seeks information pertinent to SLAC’s compliance with the “debt relief services”
provisions in the Telemarketing Sales Rule, 16 C.F .R. Part 310 (“TSR”). However, the TSR’s
“debt relief services” provisions, including the advance fee provision referenced by the
interrogatory, do not apply to student loan assistance.
Since SLAC and the FTC will be having a telephonic conference on January 19, 2018 to
review the CID (after the due date of the documents and information sought through the CID),
and contemplate working out a production timeline during the call, SLAC is petitioning the FTC
for an open-ended production time-line until the parties can discuss at the telephonic conference,
which will allow all necessary individuals to return from vacation and work through the requests.
II. LEGAL STANDARD
By this Petition, SLAC does not challenge the FTC’s statutory authority to investigate
practices that it believes may constitute deceptive or unfair trade practices when used in the
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course of trade. However, the FTC’s subpoena powers are not limitless.2 Limitations on its
powers are especially necessary where, as here, the FTC is targeting specific individuals and/or
entities yet requesting documents and information that are unrelated to and beyond the scope of
its investigation and evidences collusive behavior between MOHELA and the FTC where
MOHELA was reporting back efforts to lobby in favor of the student loan industry and the FTC
is now demanding notes and a presentation related to such lobbying efforts. The Subject of
Investigation (“Scope”), the purpose of which is to identify and define a limited scope of inquiry
giving rise to the CID, identifies the Scope as follows:
“Whether the Company, as defined herein, Adam Owens, Scott Brown, Mindy
Fincher, and others have engaged in deceptive and otherwise unlawful activity in
connection with the marketing, promotion, offering for sale, or sale of student
loan debt relief products or services, as defined herein, in violation of the Federal
Trade Commission Act, 15 U.S.C. §§ 41 et seq., or the Telemarketing Sales Rule,
16 C.F.R. Part 310, and whether Commission action to obtain monetary relief
would be in the public interest. See also attached resolution.”3
Lobbying efforts and a presentation made related to those efforts clearly fall outside the Scope of
the CID. Accordingly, we are left to wonder whether there is an agenda behind the CID whereby
a government agent, which serves as a debt collector, is steering the investigation and trying to
bully or intimidate a company whose CEO is attempting to improve the position of similar
companies in the industry. SLAC fully intends to cooperate and comply with the CID to the
extent that it is not being brought as a way to silence those speaking out and trying to effect
positive change on behalf of other.

2.
“A subpoena from the FTC is not self-enforcing.” Wearly v. FTC, 616 F.2d 662,
665 (3d Cir. 1980).
3.
See Exhibit A, Cover Letter to CID. The April 1, 2016 resolution is more broad,
but still generally limited to marketing and sales practices directed towards consumers.
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Therefore, out of necessity, SLAC seeks to limit or quash the CID to the extent the
Commission seeks documents and information unrelated to its written Scope, including
documents and information related to lobbying efforts, because those requests are not within the
scope of the FTC's investigation and are not relevant to the individuals or entities who are the
subject of investigation. While Congress has provided agencies with authority to conduct
reasonable investigations through the use of investigatory tools such as administrative subpoenas
and CIDs, the federal courts serve as a safeguard against agency abuse.4 Indeed, an
administrative subpoena should be based upon “a realistic expectation rather than an idle hope
that something may be discovered.”5 The broad-ranging subpoena here is fraught with abuse.
The reason Congress has refused to confer upon administrative agencies their own
subpoena enforcement power is to “ensure that targets of investigations are accorded due
process.”6 In that capacity, a federal court will not act as a rubber stamp on the FTC’s civil
investigative demand, but rather, as an independent reviewing authority with “the power to
condition enforcement upon observance to [a party’s] valid interests.”7
The recognized standard for whether an administrative agency’s subpoena should be
enforced was established by the United States Supreme Court in U.S. v. Morton Salt Co.8 In
Morton Salt, the Supreme Court recognized that “a governmental investigation into corporate
matters may be of such a sweeping nature and so unrelated to the matter properly under inquiry
4.
See, e.g., Oklahoma Press Publ’g Co. v. Walling, 327 U.S. 186, 208 (1946).
5.
E.E.O.C. v. United Air Lines, Inc., 287 F.3d 643, 653 (7th Cir. 2002).
6.
Sean Doherty, Commodity Futures Tradition Comm’n v. Collins: Is the Rationale
Sound for Establishing an Exception to Subpoena Law for Tax Returns?, 7 DEPAUL BUS. L.J.
365, 376 (1995).
7.
Wearly, 616 F.2d at 665; see, e.g., SEC v. Arthur Young & Co., 584 F.2d 1018,
1024 (D.C. Cir. 1978) (“The federal courts stand guard, of course, against abuses of [] subpoenaenforcement processes.”) (internal citations omitted).
8.
338 U.S. 632 (1950).
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as to exceed the investigatory power.”9 Indeed, the Court acknowledged that corporations “may
and should have protection from unlawful demands made in the name of public investigation.”10
Further, the Supreme Court instructed that an agency’s subpoena, like the CID at issue here,
should not be enforced it if demands information that is (1) not “within the authority of the
agency”; (2) “too indefinite”; or (3) not “reasonably relevant to the inquiry.”11 Particularly
relevant to the instant Petition, the Supreme Court recognized in Morton Salt that if the
corporation had objected and presented evidence concerning the excessive scope or breadth of
the investigation, the corporation “could have obtained any reasonable modification
necessary.”12 And, as noted above, the Supreme Court noted that unlawful demands could not be
made in the name of a public investigation.
Lastly, a federal court must consider whether an agency’s demand is unduly
burdensome.13 Courts applying the Morton Salt standard have consistently held that an
administrative subpoena and other investigative demands must be “reasonable.”14 As the Court
recognized in SEC v. Arthur Young & Co., “[t]oday, then ‘the gist of the protection is in the

9.
Morton, 338 U.S. at 652.
10.
Id.
11.
Morton, 338 U.S. at 652. Courts have consistently applied this test. See, e.g.,
Chao v. Local 743 Int’l Brotherhood of Teamers, AFL-CIO, 467 F.3d 1014, 1017 (7th Cir. 2006)
(to obtain judicial enforcement of an administrative subpoena, an agency must show that the
inquiry is not too indefinite, is reasonably relevant to an investigation which the agency has
authority to conduct, and all administrative prerequisites have been met); Arthur Young & Co.,
584 F.2d at 1031 (noting a subpoena request should not be so over broad as to reach into areas
that are irrelevant or immaterial).
12.
Morton, 338 U.S. at 654.
13.
FTC v. Texaco, Inc., 555 F.2d 862, 882 (D.C. Cir. 1977); FTC v. Mt. Olympus
Fin. LLC, 211 F.3d 1278 (10th Cir. 2000); FTC v. Invention Submission Corp., 965 F.2d 1086,
1089 (D.C. Cir. 1993).
14.
See, e.g., United States v. Constr. Prods. Research, Inc., 73 F.3d 464, 471 (2d Cir.
1996) (“the disclosure sought must always be reasonable”); Texaco, 555 F.2d at 881 (“the
disclosure sought shall not be unreasonable”).
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requirement . . . that the disclosures sought shall not be unreasonable. Correspondingly, the need
for moderation in the subpoena’s call is a matter of reasonableness.”15A CID that is “unduly
burdensome or unreasonably broad” fails this test.16 As such, the time, expenses, and whether
compliance threatens to unduly disrupt or seriously hinder normal business operations may be
raised by a party challenging a civil investigative demand.17
Here, the CID’s requests exceed the FTC’s investigatory power in that it seeks
information related to lobbying efforts, wholly unrelated to any purported fraud and deception
being investigated. Moreover, it seeks information relating to fees collected and presupposes that
the industry being investigated fits within the debt relief amendments to the Telemarketing Sales
Rule. Accordingly, SLAC respectfully requests that the Commission limit or quash the
challenged specifications and provisions in the CID as set forth below.
III. OBJECTIONS
A. The CID improperly seeks irrelevant information from SLAC that is outside the
scope of the FTC’s investigation.
The test for the relevancy of an administrative subpoena is “whether the information
sought is ‘reasonably relevant’ to the agency’s inquiry.”18 Moreover, the CID at issue must “not
[be] so overbroad as to reach into areas that are irrelevant or immaterial . . . [and] the test is
relevan[ce] to the specific purpose.”19 Accordingly, the CID should be limited or quashed
because it demands documents and information from SLAC which are irrelevant and unrelated to
the FTC’s investigation.

15.
16.
17.
18.
19.

Arthur Young & Co., 584 F.2d at 1030.
Texaco, 555 F.2d at 882.
Id. at 882-83.
FTC v. Anderson, 631 F.2d 741, 745-46 (D.C. Cir. 1979).
Arthur Young & Co., 584 F.2d at 1028; 1030.
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Specifically, the CID seeks documents or information related to the timing of SLAC
collecting its fees and requests documents pertaining to the lobbying efforts of SLAC’s CEO,
both requests being improper.
i.

Student loan document preparation and assistance companies do not
fit within the debt relief provisions of the TSR.

Interrogatory A.10 seeks an explanation of each step that SLAC takes to ensure that it
does not collect payment from consumers until after the products and services have been fully
delivered or rendered. The request for information presupposes that SLAC fits within the TSR,
but that assumption is flawed.
The advance fee ban provisions in the Federal Trade Commission’s Telemarketing Sales
Rule, 16 CFR Part 310, as amended, (“TSR”) do not apply to the services provided by student
loan assistance companies. The TSR applies to “debt relief services,” which are defined as ‘‘any
service or program represented, directly or by implication, to renegotiate, settle, or in any way
alter the terms of payment or other terms of the debt between a person and one or more
unsecured creditors or debt collectors, including, but not limited to, a reduction in the balance,
interest rate, or fees owed by a person to an unsecured creditor or debt collector.’’20
The services that are provided by companies that assist consumers by informing them
about the Department of Education’s (“DOE”) alternative repayment programs, assisting those
consumers for a fee to prepare and submit the necessary documentation are not “represented,
directly or by implication, to renegotiate, settle, or in any way alter the terms of payment or other
terms of [a] debt between a person and one or more unsecured creditors or debt collectors.”
These companies provide document preparation services and act as a liaison on behalf of

20.

Id. at § 310.2(m).
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consumers. They do not represent to consumers that they will negotiate, settle or in any way
alter consumers’ debts.
Further, unlike unsecured debts negotiated by the debt settlement industry, for which the
TSR was amended to address, there are no negotiations involved in the process of a consumer’s
submission of an application to have their federal student loans consolidated. In addition, there
is no settlement or alteration of the consumer’s existing debts. Instead, the company assists the
consumer in preparing an application to have the consumer’s student loans consolidated. Under
the Education Department’s Income-Based Repayment (“or “IBR”) Program, the issuer provides
new repayment terms and a new repayment schedule for the new loan based on the Education
Department’s repayment schedule. Far from being renegotiated, settled or altered in any respect,
the existing loans are eliminated, shown as “paid in full,” and the consumer’s single new
consolidated loan takes the place of the original loans.
In SLAC’s case, the company’s Client Agreement specifically states, “Thank you for
choosing SLAC Inc. to assist you with the document processing of federal student loan debt
consolidation.21 Based on the information you have provided to our company; we believe that
you may qualify for one or more student loan assistance programs offered by the U.S.
Department of Education. SLAC Inc. is a privately owned company that helps consumers like
you identify programs that are most suitable to their needs.

We then gather the relevant

application documents and assist the consumer by preparing those documents for review and
submission. SLAC Inc. is not affiliated with the U.S. Department of Education or any other
academic or governmental entity.”

21.

A sample Client Agreement is enclosed as Exhibit B.
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Additionally, the TSR does not apply to services related to refinancing existing loans.
The DOE’s alternative repayment program primarily consists of refinancing and consolidating
consumers’ existing student loans into one single loan that is subject to the DOE’s Income-Based
Repayment (“IBR”) program, which limits the consumer’s monthly payments to no more than
about 15% of the consumer’s monthly income, potentially adjusted by the consumer’s family
size.22 The FTC’s Final Rule Amendments issued in August 2010 made clear that, “[t]he
definition is not intended … to cover services or products that offer to refinance existing
loans with a new loan as a way of eliminating the original debts, as such a process would
result in a new extension of credit that replaces the existing debts rather than altering
them.”23 The Final Rule Amendments specify that the TSR’s “debt relief service” provisions do
not apply to loan consolidations, including those offered by the DOE’s student loan relief
program, where existing student loans are consolidated by a “new extension of credit that
replaces the existing debts.”
Since student loan document preparation assistance services both are not “represented,
directly or by implication, to renegotiate, settle, or in any way alter” consumers’ student loans,
and the document preparation services offered and provided by SLAC were in connection with
the DOE’s student loan consolidation program, which refinances consumers’ student loans and
reduces their payments based on their income and family size, there was and is no law
prohibiting student loan document preparation assistance companies such as SLAC from
charging reasonable fees for their services. For these reasons, such services do not fit within the

22.
See, https://studentaid.ed.gov/sa/repay-loans/understand/plans/income-driven (last
visited December 27, 2017)
23.
Final Rule Amendments, Telemarketing Sales Rule, 75 Fed. Reg. 48458, 48466,
fn. 123 (Aug. 10, 2010) (amending 16 CFR Part 310) (Emphasis added.).
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advanced-fee limitations of the debt relief provisions of the TSR and SLAC should not be
required to respond to request A.10 of the CID.
Student loan assistance also does not fit within the definition of a “debt relief service” for
the same reasons that the FTC determined that it would not enforce the debt relief provisions of
the TSR against providers of tax debt relief services.24 When the FTC published its amendment
to the TSR addressing providers of debt relief services, many providers of services to assist
consumers in reducing, renegotiating, or settling their federal or state tax debts expressed
concerns over whether their services fit within the debt relief provisions of the amended TSR.
Indeed, their primary concern was “whether tax debts are ‘unsecured,’ and thus subject to the
Rule, arguing that the Internal Revenue Service obtains a lien on an individual’s current or future
assets upon administrative assessment of a tax debt.”
Similar concerns exist in the federal student loan landscape since the Department of
Education holds a lien, just like the IRS, through the Treasury Offset Program.25 Per 26 USC
6402(d), federal payments such as tax refunds or Social Security income are permitted to be
intercepted in whole or in part to pay debts owed to other federal agencies such as the
Department of Education.
ii.

Documents related to a presentation on lobbying efforts as explained
at the AFSLR 2017 Annual Conference fall outside of the Scope of the
CID.

24.
FTC Enforcement Policy: Tax Debt Relief Services and The Debt Relief
Amendments to the Telemarketing Sales Rule, Fed. Trade Commission (Oct. 27, 2010),
https://www.ftc.gov/system/files/attachments/press-releases/ftc-issues-enforcement-policystatement-new-debt-relief-rule/102710tsrdebtrelief.pdf
25.
https://www.treasury.gov/services/reportfwa/Pages/treasury_offset_program.aspx (last visited December 28, 2017) (explaining that
“’Creditor agencies,’ such as the Department of Education, submit delinquent debts to FMS for
collection and inclusion in TOP and certify that such debts qualify for collection by offset.”)
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Document Request B.13 seeks documents, notes and PowerPoints relating to a
presentation that Adam Owens of SLAC prepared. That presentation was for the private purpose
of soliciting support for lobbying efforts related to the student loan assistance industry. It does
not relate to SLAC’s marketing and sales to consumers and presents a red flag concerning an
agent of a federal arm attending such a meeting and then sharing information to be used as a
means of stifling the lobbying efforts. “[T]he First Amendment protects the right of corporations
to petition legislative and administrative bodies.”26
Moreover, as the United States Supreme Court has explained, “[i]t is beyond debate that
freedom to engage in association for the advancement of beliefs and ideas is an inseparable
aspect of the ‘liberty’ assured by the Due Process Clause of the Fourteenth Amendment, which
embraces freedom of speech ... Of course, it is immaterial whether the beliefs sought to be
advanced by association pertain to political, economic, religious or cultural matters, and state
action which may have the effect of curtailing the freedom to associate is subject to the closest
scrutiny.”27
B. Requests A.10 and B.13 should be quashed as they seek information that is
beyond the scope of the CID
The FTC failed to limit the above requests for information and documents that relate to
the purpose of the FTC’s investigation. Therefore, Requests A.10 and B.13 call for information
that is outside of the scope of the investigation. As stated above, the FTC cannot require the

26.
First Nat. Bank of Boston v. Bellotti, 435 U.S., at 792, n. 31, 98 S.Ct. 1407 (citing
California Motor Transport Co. v. Trucking Unlimited, 404 U.S. 508, 510–511, 92 S.Ct. 609, 30
L.Ed.2d 642 (1972); Eastern Railroad Presidents Conference v. Noerr Motor Freight, Inc., 365
U.S. 127, 137–138, 81 S.Ct. 523, 5 L.Ed.2d 464 (1961)).
27.
National Assn. for the Advancement of Colored People v. Alabama, 357 U.S. 449,
460-461, 78 S.Ct. 1163, 1171 (1958) (internal citations omitted).
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production of information that has nothing to do with the nature of the FTC’s investigation.28
Accordingly, to the extent Requests A.10 and B.13 demand irrelevant information that is beyond
the scope of the FTC’s investigation, those requests must be quashed.
Complying with the above requests would require SLAC to produce information and/or
documents which are clearly beyond the Scope of the CID, and unrelated to the FTC’s
investigation. Furthermore, the inquiry into matters addressed when seeking funds for lobbying
efforts are an unlawful attempt to censor Mr. Owens’ and SLAC’s First Amendment rights.

As

stated, the test for the relevancy of an administrative subpoena is “whether the information
sought is ‘reasonably relevant’ to the agency’s inquiry.”29 As the scope of the FTC’s
investigation appears to concern solely those activities of SLAC and its “marketing, promotion,
offering for sale, or sale of student loan debt relief products or services,” information relating to
a company, its CEO and a lobbyist as they educate the industry and raise money for lobbying
efforts goes beyond the Scope of the CID.
IV.

REQUEST FOR EXTENSION
Additionally, given the time of the issuance of the CID between Thanksgiving and the

Christmas/New Years’ holidays, SLAC needs an extension of time to respond to the CID until
SLAC’s counsel can discuss the CID with SLAC and have a more formal meet and confer with
the FTC to work through the remaining requests in the CID. The FTC has agreed to a call to
discuss the CID, during which time the parties will determine how much additional time will be
needed. Since the January 5, 2018 due date remains outstanding, SLAC is requesting the openended extension to reserve its rights.

28.
29.

Anderson, 631 F.2d at 745-46; Arthur Young & Co., 584 F.2d at 1028; 1030.
FTC v. Anderson, 631 F.2d 741, 745-46 (D.C. Cir. 1979).
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CONCLUSION
For the foregoing reasons, SLAC respectfully requests that the Commission limit or
quash the challenged specifications and provisions in the CID as well as grant an extension of
time to respond as set forth above.
CERTIFICATION OF GOOD FAITH CONFERENCE
Pursuant to 16 C.F.R. §2.7(d)(2), counsel for Petitioner, Michael Thurman, Esq.,
conferred with counsel for the Commission, Christopher Panek, Esq. on December 22, 2017 in a
good faith effort to resolve the issues raised by the Petition. Counsel for Petitioner and counsel
on this file, Christopher Panek, Esq., were unable to reach a formal agreement prior to the
deadline to file this Petition.
DATED: December 28, 2017
Respectfully submitted,
_____________________________________
Michael A. Thurman
California Bar No. 123303
michael@thurman-legal.com
Thurman Legal
1055 E. Colorado Blvd., 5th Floor
Pasadena, CA 91106
(626) 399-6205 (Direct and Cell)
(626) 380-4880 (Facsimile)
Attorneys for Petitioner
SLAC, Inc.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing was served on the
following parties in the manner specified on this 28th day of December, 2017.
Donald Clark, Secretary of the Commission
dclark@ftc.gov
Federal Trade Commission
600 Pennsylvania Avenue, NW
Washington, DC 20580
Via Federal Express and Electronic Mail
Christopher Panek, FTC Counsel
cpanek@ftc.gov
Via Electronic Mail Only

Michael A. Thurman
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