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FEDERAL TRADE COMMISSION DECISIONS

FINDINGS AND ORDERS, JUNE 12, 1929, T0O MAY 4, 1930

Ix tar MATTER OF

CALUMET BAKING POWDER COMPANY

COMPLAINT (SYNOPSIS), FINDINGS AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC, § OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1014.

Docket 1127. Complaint, Feb. 26, 1924 1—Decision, June 12, 1929

Where g corporation engaged in the manufacture of baking powder; in
bromoting the sale of its product through salesmen and demonstrators,
who systematically covered and recovered assigned territories in large
numbers as required satisfactorily to sustaln the sale of the product and
thug ‘ demonstrated” whole States,

Employed the so-called cold water glass test of its powder and those of its
competitors, before retail and wholesale grocers or dealers and thelr cus-
tomers, bakers, chefs, and managers or owners of cafds, restaurants and
hotels, department stores and cooking or demonstratlng schools, house-
wives, and the purchasing and consuming publie, together with talks,
representations, and statements to show and claim the superiority of
its said powder over competitive products by reason of its alleged quick
and sustained action irrespective of oven and other conditions, as dem-
onstrated by the rising or effervescence of its own product to the top of the
glass and beyond, upon the addition of cold or room temperature water
thereto, and/or the relative stability of the resulting foaming effervescence,
in contrast with results secured from competitive powders, which In
elther one or both of the foregolng respects fell short, and thereby allegedly
indicated corresponding shortcomings of sald powders, in being too slow,
or fast, or not sustalned, in thelr action, and thus responsible _for 8088y
or fallen bread, biscuits, etc., and unsatisfactory or unwholesome results;

The facts belng that the amount of effervescence of the various powders was
dependent on the chemical reaction from the particular acids employed and
the relative stability of its own mixture was due to inclusion in the prod-
uct of a small proportion of dried white of egg (to which product said
Ingredlent added nothing in the way of carbon dioxlde strength or leaven-
Ing power or efficiency), action of sald powder in the test was in nowise
comparable to the action taking place In baking and cooking, the test af-
forded no criterlon whatever as regards size, character or uniformity of

—

! Amended, Nov. 21, 1925.







FEDERAL TRADE COMMISSION DECISIONS

FINDINGS AND ORDERS, JUNE 12, 1929, TO MAY 4, 1930

Ixn TaE MATTER OF

CALUMET BAKING POWDER COMPANY

COMPLAINT (SYNOFPSIS), FINDINGS AND ORDER IN REGARD TO THR ALLEGED
VIOLATION OF SEC, § OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914,

Docket 1127. Complaint, Feb, 26, 19241—Dectsion, June 12, 1929

Where a corporation engaged in the manufacture of baking powder; In
promoting the sale of Its product through salesmen and demonstrators,
who systematically covered and recovered assigned territories in large
numbers as required satisfactorily to sustain the sale of the product and
thus *“demonstrated” whole States,

Employed the so-called cold water glass test of its powder and those of its
competitors, before retail and wholesale grocers or dealers and thelr cus-
tomers, bakers, chefs, and managers or owners of cafés, restaurants and
hotels, department stores and cooking or demonstrating schools, house-
wives, and the purchasing and consuming publie, together with talks,
representations, and statements to show and claim the superiority of
its said powder over competitive products by reason of its alleged quick
and sustained action irrespective of oven and other conditions, as dem-
onstrated by the rising or effervescence of its own product to the top of the
glass and beyond, upon the addition of cold or room temperature water
thereto, and/or the relative stability of the resulting foaming effervescence,
in contrast with results secured from competitive powders, which in
either one or both of the foregolng respects fell short, and thereby allegedly
indicated corresponding shortcomings of sald powders, in being too slow,
or fast, or not sustalned, In their action, and thus responsible for soggy
or fallen bread, biscuits, ete., and unsatisfactory or unwholesome results;

The facts belng that the amount of effervescence of the various powders was
dependent on the chemical reaction from the particular acids employed and
the relative stability of its own mixture was due to inclusion in the prod-
uct of a small proportion of dried white of egz (to which product sald
Ingredient added nothing In the way of carbon dioxide strength or leaven-
ing power or efficiency), action of sald powder in the test was in nowise
comparable to the action taking place in baking and cooking, the test af-
forded no criterlon whatever as regards size, character or uniformity of

* Amended, Nov, 21, 1923,



2 FEDERAL TRADE COMMISSION DECISIONS

Complaint 13F.T.C.

bubbles, collapse of competing foam mixtures and retention of its own
under the manipulations of its salesmen and demonstrators, or otherwise,
as to the efficacy or carbon dioxide or leavening strength of its powder or
competing products in mixes and cooking, but falsely indicated powders
of superior leavening efficlency as belng inferior and was made the basis
for falsely representing such powders as having only one-third to one-half
the leavening power of 1ts own product, and was In and of Itself deceptive
irreépectlve of any statements as to comparative gas strength or leavening
efficlency:

With the result that through the making of sald cold water glass test by its
salesmen and demonstrators, as authorized, directed and required by it
and its misreprescntation and false statements and those of its agents as
to the alleged superlority of its powder and alleged inferiority of com-
petitive powders, made in conjunction with and as a part of said test,
countless housewives and others of the consuming and purchasing public
purchased 1ts said powder:

Held, That such practices, under the circumstances set forth, were to the prej-
udice of the public and competitors, and constituted unfalr methods of
competition,

Mr. Richard P. W hiteley for the Commission.
Mr. Daniel R. Forbes, of Washington, D. C., and Miller, Gorkam,
Wales & Nozon of Chicago, IlL, for respondent.

Sx~opsis or CoMPLAINT ?

Reciting its action in the public interest, pursuant to the provisions
of the Federal Trade Commission Act, the Commission charged
respondent, an Illinois corporation engaged in the manufacture and
sale of baking powder to wholesale and retail dealers in the various
States, and with principal office and place of business in Chicago,
with disparaging or misrepresenting products of competitors, mis-
representing own product, and advertising falsely or misleadingly,
in violation of the provisions of section 5 of such act, prohibiting
the use of unfair methods of competition in interstate commerce.

Respondent, as charged, engaged in the sale of its product, as
above set forth, in competition with competitive products including
the “X. C. Baking Powder” of the Jaques Manufacturing Co., a
wholesome product, properly composed of good materials, i. e., of
that standard of purity commonly used in the trade and in nowise
adulterated, falsely and misleadingly asserts (said false and mis-
leading assertions being among numerous others concerning said
K. C. powder), in advertisements, articles, and other writings in
newspapers and trade journals, and in circulars, letters, pamphlets,
and other trade literature, and orally through salesmen and other
agents, that said K. C. Baking Powder is (2) cheap, (b) of a poor

8 As amended,
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1 Complaint

and inferior quality, (¢) composed of inferior materials, (&) care-
lessly compounded by inexact methods, so that it does not function
properly, uniformly or satisfactorily in the preparation of foodstuffs
and renders food products in which used, unwholesome, and ()
adulterated ; with the direct effect and result of misleading the trade
into believing said K. C. Baking Powder to be “ an inferior, impure,
adultered, and undesirable product; to prejudice the trade against
the said Jaques Manufacturing Co. and its said product, and to
injure and damage the business and good will of said company ”.

Respondent further, as charged, employs through its canvassers,
salesmen, and demonstrators a false and misleading purported
comparative test of its powder with those of its competitors, to wit,
the so-called water glass test or foaming test, in which it places
samples of the two powders to be compared in glasses or similar
containers and adds and stirs in a small quantity of water, with
the result that the mixture of respondent’s powder (which contains
a minute quantity of albumen or white of egg), rises higher in the
glass and remains sustained longer than the mixture of such com-
petitive powders as that of the aforesaid Jaques Manufacturing Co.
or the Royal Baking Powder Co. or other competitive powders con-
taining no white of egg, sometimes with statements of the demon-
strator to the effect that the test represents the respective leavening
strength and efficiency of the two powders concerned.

The aforesaid test, as alleged, whether accompanied by such state-
ments or not, “does not represent the leavening strength of the
respective powders and the results shown in the comparative tests
are misleading and deceptive in that the method used by respondent
when applied to a powder containing no white of egg can not and
will not fairly or accurately evidence the gas strength of the com-
petitive baking powder and said method inherently possesses the
. capacity and tendency to deceive the merchant or consumer before
whom said comparative water glass test may be made”, by said
house-to-house canvassers and demonstrators, who are “carefully
trained and instructed in the manner of so manipulating the said
samples above referred to that the desired deceptive and misleading
results are obtained, all of which tend to create a state of mind in
the purchasing public which is detrimental to the purchase and use
‘of powders of respondent’s competitors and especially products of
the Jaques Manufacturing Co. and of the Royal Baking Powder
Co., and consequently tend to injure the trade and business con-
ducted by said competitors ”.

Respondent further, as charged, for several years last past, in
making its aforesaid test through its house-to-house persons, can-
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vassers, demonstrators, and salesmen, against competitive powders
also containing white of egg, “ varies its manipulations and treat-
ments of the two respective powders tested so as to cause the mixture
in the glass containing respondent’s powder to rise higher and to
remain sustained longer in the glass than the mixture in the glass
containing the competitor’s powder, thereby falsely misleading and
deceiving the purchasing public into the belief that Calumet Baking
Powder has a greater leavening strength or efficiency than the pow-
der of the said competing company so tested against”.

The above alleged acts and things done by respondent, as charged,
“are all to the prejudice of the public and respondent’s competitors,
and constitute unfair methods of competition in commerce within the
intent and meaning of section 5%,

Upon the foregoing complaint, the Commission made the following

Report, FINDINGS As TO THE FacTs, AND ORDER

Pursuant to the provisions of an act of Congress approved Sep-
tember 26, 1914 (38 Stat. 717), the Federal Trade Commission is-
sued and served an amended complaint upon the respondent, Calu-
met Baking Powder Co., charging it with the use of unfair methods
of competition in commerce in violation of the provisions of said act.

The respondent having filed its answer herein, hearings were had
and evidence was thereupon introduced on behalf of the Commission
and the respondent before an examiner of the Federal Trade Com-
mission duly appointed.

Thereupon this proceeding came on for a final hearing on the
briefs and oral argument, and the Commission having duly consid-
ered the record and being fully advised in the premises, makes this
its findings as to the facts in accordance with and in affirmation of
the findings of the trial examiner and conclusions drawn therefrom:

FINDINGS AS TO THE FACTS

Paracrarir 1, The respondent, Calumet Baking Powder Co., is,
and has been for more than 10 years prior to the date of the
service of the amended complaint herein, a corporation duly organ-
ized under the laws of the State of Illinois, having at all said times
its principal factory and place of business in the city of Chicago in
said State.

" Par. 2. The respondent is and has been since about 1890 engaged
in the manufacture of baking powder under the brand name “ Calu-
met Baking Powder ” and throughout said period has been and still
is engaged in the sale of said baking powder to various individuals,
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firms, and corporations, and wholesale and retail dealers, located
in the District of Columbia and in various States of the United
States of America, other than in the State of Illinois, and has caused
and still causes its said baking powder when so sold-by it to be
transported, in commerce, from its principal factory and place of
business in the city of Chicago, Ill., to, into, and through said other
States and the District of Columbia to the said individuals, firms,
and corporations, and wholesale and retail dealers, to whom the said
baking powder was sold by respondent.

Par. 8. During the times above mentioned and referred to, other
corporations, firms, and individuals, located in the various States of
the United States have been engaged in the manufacture and in the
sale of baking powder, which they have sold and still sell to corpora-
tions, firms, and individuals, and to wholesale and retail dealers lo-
cated in the various States of the United States and in the District
of Columbia. The respondent during the aforesaid times was, and
still is, in competition in commerce in the sale of its baking powder
with said other corporations, firms, and individuals likewise engaged
in the manufacture and sale and distribution of baking powder.

Par. 4. The labels attached to the cans of baking powder manu-
factured and sold by respondent as described in the preceding para-
graphs contain the following statement with respect to the in-
gredients of said baking powder:

This baking powder is composed of the following Ingredients and nome
other:

Sodium blearbonate, calcium acld phosphate, corn starch, sodium sluminum
sulphate, and fifteen one-hundredths of 1 per cent of drled white of egg.

The dried white of egg furnishes a means of estimaling the avallable gas,
and 13 not a substitute for eggs in cooking.

For a number of years, at least 20 or more, respondent has required
its salesmen and demonstrators to make what is called the cold water
glass test of Calumet Baking Powder and of competing powders.
This so-called test has been made by respondent’s salesmen and dem-
onstrators in various States of the United States before retail and
wholesale grocers or dealers and the purchasing and consuming pub-
lic. These so-called cold water glass tests have usually been made
by respondent’s salesmen before retail and wholesale dealers, before
the customers of said dealers, and before bakers, chefs, and man-
agers or owners of cafés, restaurants, and hotels. The said tests have
usually been made by respondent’s demonstrators in department stores
and cooking or demonstrating schools and in the homes of the con-
suming public before housewives and cooks. The so-called cold
" water glass test consists of mixing a small quantity of baking powder,
24925°—31—vorL 13——2
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usually two, three, or four level teaspoonfuls with an equal quantity
of cold water or water at room temperature, the mixing taking sev-
eral seconds. With the addition of water to the baking powder a
chemical redction occurs, differing according to the different acid
ingredients used in the several powders. To the acid ingredients,
which cause the evolution of carbon dioxide gas (the leavening agent
in baking powder) when combined with moisture and bicarbonate of
soda, the respondent adds a minute quantity of dried white of egg or
dried albumen. This quantity of dried white of egg, which is
fifteen one-hundredths of 1 per cent by weight, adds nothing to the
leavening efficiency of the baking powder but causes a film (a minute
quantity of soap or glue would bring about the same result) to form
over the foam mixture, thereby restraining the escape of the carbon
dioxide gas evolved. The mixture of foam which results from the
making of the water glass test, in the case of respondent’s powder,
at the end of two minutes or in an even shorter period of time, rises
to the top or over the top of the demonstrating glass used by respond-
ent’s representatives and gives the appearance of finely beaten whites
of fresh eggs. In the case of powders containing acid ingredients
like the respondent’s but without this added bit of dried white of
egg the mixture of baking powder and water will also rise similarly,
but will immediately or very soon drop back into the glass because
of the escape of the gas. In case of powders containing different acid
ingredients varying results are obtained.

In the case of a powder which contains a small amount of calcium
acid phosphate in proportion to the sodium aluminum sulphate such
as Snow King Baking Powder, manufactured by the Kenton Bnkmg
Powder Co. of Cincinnati, Ohio, the volume of the foam mixture in
the cold water glass test is sufficient to fill the testing glass to the
extent of one-half to two-thirds only. This powder also contains
fifteen one-hundredths of 1 per cent of dried white of egg which, to
a certain extent, restrains the escape of the gas. The white of egg
was added by the manufacturers of Snow King Baking Powder in
order to protect said powder against the cold water glass tests made
by respondent. In the case of a powder which contains a larger
percentage of sodium aluminum phosphate than its percentage of
calcium acid phosphate, such as K. C. Baking Powder, manufac-
tured by the Jaques Manufacturing Co. of Chicago, Ill., the vol-
ume of foam mixture in the cold water glass test is sufficient to fill
the testing glass to the extent of one-half or two-thirds, but the mix-
ture soon collapses because the powder contains no dried white of egg
to restrain the gas from escaping. In the case of a powder contain-
ing as its acid ingredients calcium acid phosphate alone, such as
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Rumford Baking Powder manufactured by the Rumford Chemical
Works of Providence, R. I., the foam mixture in the cold water
glass test rises as high in the testing glass as the foam mixture of
respondent’s powder. The mixture, however, upon being jarred
collapses, leaving the glass about half full of foam. This powder
also contains fifteen one-hundredths of 1 per cent of dried white
of egg, added by its manufacturers for the purpose of protecting it
against the cold water glass test as made by respondent. In the-case
of powders such as Royal Baking Powder, manufactured by the
Royal Baking Powder Co. of Brooklyn, N. Y., where the acid in-
gredients are cream of tartar and tartaric acid and which powder
does not contain dried white of egg the.foam mixture in the cold
water glass test rises to the top of the testing glass but upon jarring
the glass or if the mixture be allowed to stand for a short period of
time, the foam mixture collapses.

Respondent issues test talks, instructions, and various other litera-
ture to its salesmen and demonstrators, directing and requiring them
to make the cold water glass test of its powder and other competing
powders. The following are some of the statements contained in
said talks, instructions, or other literature issued by respondent:

This moisture when applied to baking powder immediately evolves the gas
Just as it occurs when the housewlife adds cold water or milk in making up
her mix, Secing is believing.

This shows exactly the amount of leavening power or gas strength Calumet
has in the cold.

White of egg added to baking powder imprisons the gas which in itself is
of great Importance. The white of egy serves as a distinct aid to the eflicliency
of our powder by making a larger percentage of gas strength avallable,
Practical tests have proven that it contributes in an appreciable degree to
produce lightness {n biscuits, through its power of entangling and holding in
the dough the gas evolved,

Now I stated to you that Calumet has an ingredient that held its gas which
a cream of tartar powder did not have, This ingredient is dried white of egg.
All we need to take is the pin head of the white of an egg. We will take the
same amount of baking powder and water as used before and stir it the same,
Now you notice how this looks and holds its gas exactly like Calumet. Now
isn’t this very plain that this one ingredient alone 1s a great improvement?
You have heard your wife or sister or whoever does the baking in your
family, complaining a number of times about their bread,’ cake, or biscults
being soggy or falling, and these complaints occur frequently when you are
golog to have company and are very anxious to turn out a nlce baking. The
cause of it i{s that thls powder i3 s0 compounded that there is no secondary
action, and there is nothing to retaln the gas that it produces. Therefore, if
ideal conditions of oven temperature are not maintained or if there is any
Jarring of the oven through opening the door or walking on the floor, gas will
escape, it makes the baking fall and that is the cause for its being soggy.
Calumet overcomes this by the aid of white of egg and the secondary action.
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This white of egg holding the baking exactly where the gas In the powder
has the power to put it, and anyone can make a successful baking with this
baking powder. .

CHEAP oR B1e CAN PowdEr

I am going to test this powder for you just to show you what it is. Baking
powders of this class are generally made by rule of thumb methods, the
ingredients put together according to weight and not according to chemleal
strength; consequently, they are undependable, and it 1s impossible to secure
a uniform product. The gas strength of these goods run very irregular, They
are manufactured with but one idea—that of giving a large amount of goods
for a small amount of money. This is accomplished by using a large quantity
of cheap Ingredients. Generally a cheap grade of starch i1s used. A few firms
have been fined for using White Earth as a filler in these cheap goods.

You see, we have taken exdctly the same amount of this powder as of the
other powders. We treat them exactly alike. You can see there 1s very
little chemical action. There 1s hardly any change in the powder, except for
the presence of the moisture, it remains about the same as it was in the
can. There is practically no leavening from this powder till a mix is warmed
in the oven and when the oven is hot it crusts over before the gas 1s all
liberated, and proper leavening is not accompanled, The residues are extremely
bitter, making the food unpalatable. Inasmuch as baking powder is not a
food, but only valuable in leavening strength, you can readily see the false
economy of allowing your trade to be deceived by Big Can goods.

The test Is decidedly the most important part of your work, and your stand-
ing as a demonstrator will depend largely on your percentage of tests to calls.
* & % Jtis better to lose a sale than to miss an opportunity to test.

Now I will treat the Royal exactly the same as I did Calumet, but this
cold water test will not show the strength of Royal because it does not con-
tain white of egg and Is therefore not a comparative test of the strength of
the powders, but there are other things about baking powder, Just as Important
as strength, as I will show you.

I take one spoonful of Royal exactly as I did Calumet, and add three spoons
of water. You see the powder effervesces very quickly. The gas bubbleg are
uneven, some large, some small, They break rapidly. The gas escapes. To
bake a good cake with this powder you must handle the dough very quickly,
get it into a hot oven at once and great care must be taken or your cake will
fall Just as this mixture has fallen, This often occurs In the oven if cold
alr Is allowed to strike the baking.

Cheap and “Bigz Can” powders, such as K. C. Health Club, Jack Frost or
10 cents & pound powders such as Bon Bon, Good Luck, Snow King, Sodarine,
ete. (If you find the housewife using this class of baking powder.)

Oh! do you use The goods are manufactured with but one idea, that
of giving a big can for a small amount of money. This can only be accomplished
by using cheap materials together with a surplus of cheap fillers.

These slow acting baking powders which give off almost no gas when mixed
with cold water or milk and set the gas free only when heated in the oven
require a slow oven. If placed in & hot oven they crust over before the gas 1s
set free, and heavy, poorly leavened food results.

Rouumrorp, Horsford's Baking Powder or Horsford’s Self-Rising Bread
Preparation. ’
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(If the housewlfe 1s using elther of these say:)

An exceptlonally good and careful cook may sOMETIMES GET FAIRLY GOOD RE-
SULTS WITH THESE POWDERS IF the powder Is perfectly fresh,

" Belng quick-acting powder it will not keep like Calumet. They are forced
to sell their goods almost exclusively in large cities, where they hope to have
the goods used quickly before they deteriorate.

Make test: See how quickly it acts. It effervesces very qulckly, having
only one actlon and requiring expert handling to get good results even from
fresh goods. X¥ood prepared with such quick-acting powder must be baked in
a quick oven. If baked in a slow oven the gas will escape before it 1s set
by cooking and any jarring will result in a fallen cake.

The expert cook, when everything goes well, can get fair results from a
stralght phosphate baking powder, if perfectly fresh. One who is a little
careless or somewhat slow in handling their mix 13 almost sure to make a
failure. Frequently the powder loses more than half its strength before the
can Is used.

This test of leavening strength can not be made with baking powders that
do not contaln white of egg. Buy it—Use it. Be protected against baking
powder that has lost its proper leavening strength.

Similar statements are contained in numerous other advertising
matter and sales literature and distributed by respondent to its sales-
men and demonstrators to be used by them in their selling talks and
demonstrations before dealers, housewives, and the purchasing pub-
lic. As recently as 1913, the respondent advertised in the Daily
Press under the heading “ Baxing Powper Tests Made from actual
photographs taken two minutes after moisture-was applied.” Under
this heading appeared pictures of photographs of three water glass
tests. Under the first picture in which the foam mixture is shown
to have risen less than one-half way up the testing glass appears
the following:

CHEAP o “Bia CaAN” BarRING POWDER

Note the uneveness of the contents; also the small amount of leavening gas
from the height the powder has risen in the glass. The residues from these
powders vary considerably.

Under the second picture in which the foam mixture is shown to
have risen about one-half way up the testing glass appears the
following:

CreAM oF TARTAR PowDER

You will also note the small amount of leavening gas here; also the. sediment
in the bottom of glass, which is a solutlon of Rochelle Salts. About 80 per
cent of this powder used is left in the food as Rochelle Salts. Ask your doctor
about constant dosing with Rochelle Salts.

Under the third picture in which the foam mixture is shown to
have risen above the top of the glass in a nicely mushroomed form
appears the following statement:
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CaroMET BARING PowDER

Note here the amount of leavening gas by the way the powder has risen
aver the top of the glass. Note how lght and fluffy It fs; also how even the
grain is. Thig test proves CALUMET has a great amount of leavening gas that
is gradually and uniformly glven off. It leaves no unwholesome residue,

Under the above quoted statements describing these three water
glass tests of Cheap or Big Can Baking Powder, Cream of Tartar
Powder and Calumet Baking Powder, the following statement was
made: '

This Proves the Wonderful Leavening Qualities—the Purity—the Economy—
the Superiority of CALuMmET Baking Powder.

Ask your Grocer——Insist on Calumet.

The vice president and former general sales manager of respondent
stated late in 1927 that the cold water glass test was being made at
that time and had been made constantly in all essential respects in
the same way that it was made in 1913, and that representations as to
it were being made by respondent’s salesmen and demonstrators simi-
lar to those made in 1913 although the newspaper advertising as
above described had been discontinued in 1913 or 1914.

Par. 5. When the so-called cold water glass test, as made by
respondent, is made of competing powders which also contain a
minute quantity of dried white of egg the representatives of respond-
ent are instructed to state, and they do state, that the said tests show
the comparative gas strength or leavening efliciency of respondent’s
powder and the competing powders; that as the foam mixture rises
and remains sustained in the testing glass, so will the cakes or other
baked products rise in the oven and be light or palatable. As a matter
of fact the extent to which the said foam mixtures rise in the so-called
cold water glass test is not indicative of the comparative leavening
strength of powders so tested and the statements made by respondent
to that effect are literally false, deceptive and misleading. The foam
mixture in the case of Snow King Baking Powder rises to about one-
half the extent that the foam mixture of respondent’s powder rises
in the cold water glass test, and Snow King Baking Powder is ap-
proximately 15 per cent stronger in leavening efficiency than is
Calumet Baking Powder. Rumford Baking Powder also contains
fifteen one-hundredths of 1 per cent of dried white of egg and the
agents of respondent are instructed to state that it can be tested
against respondent’s powder for gas strength. While the cold water
glass test of Rumford evolves a foam mixture which rises as high
as the foam mixture of Calumet in the cold water glass test the mix-
ture collapses when jarred and as a result gives the appearance of
being greatly inferior to respondent’s powder. Other powders con-
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taining dried white of egg are tested with similar results and re-
spondent’s salesmen and demonstrators constantly claim that said
results indicate the inferiority of the competing powder and the
superiority of their own brand. These statements are untrue.

Par. 6. In the case of powders not containing dried white of egg,
the respondent, in writing, instructs its salesmen and demonstra-
tors to test such powders and at the same time to demonstrate Calu-
met by means of the same test. The respondent also, from time to
time, issues cautionary letters to its salesmen and demonstrators,
in which said letters the salesmen and demonstrators are instructed
to follow closely the written instructions, and are told to emphasize
that the test is not a comparison between baking powders that con-
tain white of egg and those that do not. The salesmen and demon-
strators are required to make the test of the two powders before
the eyes of the merchant or consumer, and despite these letters of
caution, if the instructions are carried out and the test is made, it is,
in fact, an implied test of the comparative gas strength of the two
powders. In numerous instances the salesmen and demonstrators
of the respondent make a cold water glass test of competing powders
not containing dried white of egg, and state that the resulting foam
mixtures indicate the gas strength of the powders. Numerous
statements are made that the cold water glass tests of Calumet and
K. C. show that Calumet is several times as strong as K. C. in car-
bon dioxide gas or leavening efficiency. These statements have been
and are made by experienced Calumet salesmen and demonstrators to
retail dealers and to the purchasing and consuming public.  Calumet
instructors have told their salesmen and demonstrators to make such
statements, and salesmen and demonstrators are told that in making
the cold water glass tests they should follow the example of ex-
perienced salesmen and demonstrators. Repeated instances of the
-making of the cold water glass test accompanied by statements set
forth above have been brought to the attention of the directing
officials of respondent, and it does not appear that a single salesman
or demonstrator has ever been dismissed because of the manner in
which the test has been made, or because of the statements made
during the demonstration. With or without any statements or
representations by respondent or its agents in connection or con-
junction with the making of the water glass test, the test in itself
misrepresents the facts as to the strength and efficiency of Calumet
Baking Powder and of competing powders.

Par. 7. In making the water glass test before retail merchants and
consumers, the following statements are made by the salesmen or
demonstrators of respondent: “ That Calumet is stronger and purer
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than Snow King or K. C. and that the test so shows.” * That Calu-
met was two or three times stronger than K. C., and that cakes won’t
fall with Calumet.,” “That bread made overnight with Calumet
would stand, but with K. C. it would not.” “That K. C. would
function in cake baking just as it does in the water glass test.”
“That Calumet contained white of egg and cakes would not fall
made with it and that they would with X. C., and that Calumet was
stronger than K. C.” “ That Calumet was as strong a baking pow-
der and that if oven was not at proper heat K. C. would fall, but it
didn’t matter how cold you got the oven with Calumet it would not
fall.” “That Calumet would cause the cake to rise in the oven just
as the foam mixture rises in the water glass test.” “That you see
how much more strength Calumet has than the K. C., boiling up like
that.” “That you could see for yourself the results of the tests and
that to use a half or a third as much Calumet as K. C. would give
the same results.” “The powder that would fall like that in the
water glass would fall in the cake in the same way.” “ You see how
much better the Calumet is; it has the rising qualities that stay and
the others subside.” These and similar statements to the effect that
the water glass test shows how Calumet and other powders will func-
tion in the baking have been made by respondent’s salesmen and
demonstrators throughout the United States. In some instances they
call attention to the fact that Calumet contains white of egg and in
other instances they do not do so. In some cases they do not say
anything about the absence of white of egg in competing powders
unless the matter is suggested by the person before whom they are
demonstrating.

Par. 8. Many of the statements of the agents, employees, and
officers of respondent made in connection and conjunction with the
making of the cold water glass test consist of statements to the effect
that the several competing powders will function in the baking just
as they do in the tests. That, as the foam mixture fails to rise or,
after having risen, collapses either with or without jarring, so the
baked products will fail to rise or collapse or become heavy and
soggy, if said competing powders are used instead of Calumet.
These representations have been made continuously and uniformly
for years, and are still being made by respondent’s agents and rep-
resentatives throughout the country, with respect to various com-
peting powders, among which are the following: Davis, Dr. Price,
K. C., Royal, Rumford, Snow King, Red Front (A & P brand),
Sea Gull, Aunt Jemima, Hunt’s Perfection, Clabber Girl, Dakota
Maid, Monkey and Parrott, Southern Maid, Crystal Pearl, Delecto,
Jewel T., Hellick’s Grand Union, Golden Seal, Golden Key, Bob
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White, Sodarine, Success, Richelieu, Excelo, Good Luck, Golden
Rule, Watkins, and Larkin. At times the incorporation of the white
of egg is mentioned as the reason why Calumet bread and cakes will
rise and be well leavened in the oven just as its foam mixture rises
and remains sustained in the cold water glass tests; at other times
no mention is made of the said white of egg.

Par. 9. Respondent, in addition to its sales force which calls on
the retail dealers and the wholesalers, upon café and hotel owners or
managers and upon bakers, uses a large force of demonstrators or
canvassers who call upon the housewife and there make the water
glass test of Calumet and of any other baking powder which said
housewife may be using. These demonstrators travel in crews of
from 12 or 15 to 25 or more, each crew being in charge of a crew
leader and an assistant. Headquarters are established by these crews
and the members of the crews systematically cover an entire terri-
tory, being instructed to call upon at least 90 per cent of all house-
wives and to make water glass tests in every possible instance.
Where a housewife is absent, a later visit is made. Checkers, also
employed by respondent, follow the demonstrators to see that they
have made calls and demonstrations according to their reports and
to ascertain how the water glass tests and talks are made, In this
way, whole States are demonstrated, the work lasting several years
in some cases and where a diminution in the sale of its baking pow-
der is reported, the same territory is often redemonstrated after a
lapse of a year or more. During the period from January 1, 1925,
to June 80, 1926, inclusive, 1,500 of such demonstrators were em-
ployed in the 10 States of Tennessee, Jowa, Missouri, Arkansas,
Oklahoma, Pennsylvania, New Jersey, Maryland, North Carolina,
and South Carolina. In other States many more demonstrators were
employed during that period. The respondent also employs at all
times at least 200 salesmen who are instructed to make the cold water
glass test constantly before retail grocers and such customers as may
be present in the stores. These tests are made according to instruc-
tions and reports are constantly forwarded by salesmen and demon-
strators to the principal office of the respondent in Chicago. The
reports show the number of tests made, the name of the competing
powder or powders, and, in the case of the demonstrators, whether
the housewife made a purchase of Calumet Baking Powder. The
demonstrating crews are equipped with the glasses to be used, tea-
spoons, cans of Calumet Baking Powder, and in many instances with
cans of the principal competing powders in the territory in which
they are demonstrating. Salesmen making water glass tests of com-
peting powders usually purchase same from the retailer. The water
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glass tests made before retailers are almost always made in con-
nection with sales promotion talks of respondent’s salesmen and
rarely to test respondent’s powder for deterioration.

Par. 10. The addition of the fifteen one-hundredths of 1 per cent of
dried white of egg to Calumet Baking Powder has no appreciable
or measurable effect upon the leavening strength or efficiency of said
powder. Biscuits, cakes, and other products baked with baking
powder similar in all respects except for the incorporation of fifteen
one-hundredths of 1 per cent of dried white of egg (the quantity
used in respondent’s powder) in one powder, and a like quantity of
starch (the filler used in all baking powders) in the compared pow-
der exhibits no appreciable or measurable differences either in volume
or in quality. The statements made by salesmen and demonstrators
of respondent to dealers, housewives, and other members of the pur-
chasing and consuming public that the water-glass test shows the
superiority of respondent’s powder or the inferiority of competing
powders are misleading, deceptive, and untrue. Statements made
constantly by the agents of respondent that as the foam mixture
rises or remains suspended in the testing glass after having risen,
the efliciency and leavening strength of respondent’s powder in com-
parison with competing powders, is determined, are misleading,
deceptive, and untrue.

Par. 11. In testing Calumet and competing powders by means of
the cold water-glass test both before housewives and merchants the
representatives of respondent have upon innumerable occasions stated
that products baked with Calumet would rise and remain light and
palatable just as the foam mixture rises in the testing glass, and that
products baked with the competing powders would often be heavy,
soggy or poorly leavened just as the foam mixtures of said competing
powders failed to rise in the testing glass or, after having risen, col-
lapsed. Respondent’s salesmen and demonstrators strike the testing
glasses sharply with their hand or upon the table after making the test
causing the foam mixtures of many powders to collapse while the
Calumet foam mixture does not collapse, and it is stated that as these
mixtures fall in the glass so will the baked products fall in the oven
or fail to rise. Baking powders such as Snow King, K. C., and
Hellicks (the first of which contains fifteen one-hundredths of 1 per
cent of dried white of egg, while the other two contain none) all of
which have a higher carbon dioxide gas strength and leavening effi-
ciency than respondent’s powder, are made to appear to have not
more than one-half the gas strength of Calumet in the cold water-
glass test. Demonstrators and salesmen of respondent have many
times told the purchasing and consuming public that the cold water-
glass tests showed that Snow King and K. C. baking powders were
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only one-half or one-third as strong as Calumet. The test itself is
misleading and deceptive in such cases and in similar ones, even when
the salesman or demonstrator makes no statement as to comparative
gas strength or leavening efficiency. The spectator, housewife, or
dealer sees the respondent’s powder rise to the top of the glass during
the test and remain sustained ; he sees the competing powder fail to
rise or after having risen collapse. Such a test causes the average
spectator to conclude that respondent’s powder is stronger, or more
efficient, when, as a fact, the test furnishes no evidence whatever as
to the comparative leavening strength of the powders tested, and is,
in fact, not a test of leavening strength, or of baking efficiency.

Par. 12. The action of Calumet Baking Powder in the cold water
glass test—that is, the extent to which the foam mixture rises and
the size, character, and uniformity of the gas bubbles in said foam
mixture—is in no wise similar or comparable to the action of said
powder when mixed with doughs or batters for baking purposes.
The flour in a batch of dough contains several hundred times as
much soluble protein as the albumenized baking powder in said batch
contains. The flour albumen functions in the same way as the egg
albumen in the cold water glass test, and water glass tests made.
with albumen from wheat are indistinguishable from those made
with egg albumen. The addition of one part of egg albumen in
baking powder to a batch of dough already containing several
hundred parts of flour albumen has no appreciable or measurable
effect in the leavening power or efliciency of the baking powder used.
Respondent’s agents are constantly directed and required by it to
assert and they do assert, that the addition of dried white of egg
(fifteen-hundredths of 1 per cent) to Calumet Baking Powder serves
as a distinct aid to the efficiency of said powder and that it con-
tributes to an appreciable degree in producing lightness in biscuits.
These statements are false.

Par. 13. In some instances the salesmen and demonstrators of
respondent test Calumet Baking Powder only and the retail dealer
or housewife is advised that they may make their own tests in a
similar way of competing powders, or they are advised that the
tests show the leavening strength, purity, and freshness of Calumet
Baking Powder. Respondent prints instructions with regard to
the making of the water glass test which are widely distributed by
it both to dealers and housewives as follows:

HOW TO MAEE THE TEST

First, take an ordinary drinking glass holding one-half pint, or In other words,
the quantity that is usually known in the household as “one-cupful”. All that
i1s needed is this empty glass, which must be dry, an ordinary teaspoon and a
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little water of the ordinary room temperature (not lce water mor hot water),
Place 2 level teaspoonfuls of the powder in the dry glass, to which add the
same quantity (2 teaspoonfuls) of water, quickly; stir rapldly for & moment;
(while counting 5) Just long enough to thoroughly moisten the powder; remove
the spoon and watch the mixture rise. Note the action of the powder.
CarouMET rises slowly and evenly, requiring 2 minutes to show the full strength.
If the powder is of full strength, and you have proceeded properly, the gas
released will form bubbles sufficlent to marLr fill the glass,

The statement of the respondent, “ If the powder is of full strength
and you have proceeded properly, the gas released will form bubbles
suflicient to half fill the glass ”, is false and deceptive. The alleged
test is in no sense a true test for or of the leavening strength of
Calumet or any other powder. A powder which is 2 per cent or
even 3 per cent below the legal standard set for carbon dioxide
(leavening) strength by the United States Department of Agricul-
ture or by the laws or regulations of various States, will, if it con-
tains white of egg, act in the cold water test as favorably as a powder
containing the full legal strength or even going 3 per cent above it;
and such a test has the capacity and tendency to mislead and deceive
the dealer or housewife who relies upon same to determine the
strength of the baking powder to be sold or used.

Par. 14. The Department of Agriculture of the United States on
February 26, 1918, adopted as a guide for the officials of that de-
partment in enforcing the Food and Drugs Act, the following stand-
ard of strength for baking powder shipped in interstate commerce:

It ylelds not less than 12 per cent of available carbon dioxlde.

A number of the States of the Union have adopted the standard
of the Department of Agriculture of 12 per cent, and baking powder
offered for sale which has a carbon dioxide strength less than 12
per cent by weight is subject to seizure and condemnation by the
authorities of said States and the food oflicials of most of the States
of the Union are charged with the duty of seizing and condemning
baking powder which does not conform to the minimum standard of
available gas strength, in some States 10 per cent by weight, but
in most States 12 per cent by weight.

As a result of a great number of chemical analyses of cans of
Calumet Baking Powder purchased on the open market, it was found
that many of these powders containing less than 12 per cent available
carbon dioxide gas strength by weight produced larger volumes of
foam in the cold water glass test than samples of said powder con-
taining more than 12 per cent available carbon dioxide gas. In
many cases water glass tests of Calumet powder containing less than
12 per cent available carbon dioxide gas gave foam: volumes suffi-
cient to one-half fill an 8-ounce glass, or to more than one-half fill
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it, and in some instances Calumet powders containing less than 10
per cent available carbon dioxide gas gave foam volume in the water
glass test sufficient to one-half fill an 8-ounce glass. A large number
of housewives used samples of Calumet Baking Powder purchased
on the open market and followed the printed instructions of respond-
ent for the making of the cold water glass test, made said tests in
accordance with their understanding of said instructions. One hun-
dred and nine housewives made these tests using powders ranging
in available carbon dioxide gas strength from 8.51 per cent to 12.15
per cent, most of said powders having an available gas strength of
less than 10 per cent. Over 80 per cent of the water glass tests so
made gave a foam volume more than sufficient to one-half fill an
8-ounce glass.

Par. 15. At times the respondent distributes literature or causes
to be advertised in the daily press, in connection with the water
glass tests made or to be made by its representatives, the following
statement:

The demonstration and test she will make are interesting and instructive.
The test is not a comparative test of the strength of different baking powders
because the water glass test does not show the strength of baking powder
that does not contain white of egg. The test will, however, show the superiority
"~ of Calumet in other respects and prove why it has solved all baking problems
in millions of homes.

Snow King Baking Powder manufactured by the Kenton Manu-
facturing Co. of Cincinnati, Ohio, contains fifteen one-hundredths
of 1 per cent of dried white of egg and can be tested for available
gas strength by dealers and housewives under the above quoted direc-
tions of respondent. The cold water glass test of Snow King Baking
Powder which is approximately 15 per cent stronger in carbon
dioxide gas than respondent’s powder, produces a foam mixture of
not more than half as much as the cold water glass test of respon-
dent’s powder. Other competing powders, also containing dried
white of egg, but which contain acid ingredients which do not react
in cold water to the same extent that the acid ingredients in re-
spondent’s powder react are tested or demonstrated against by
respondent with results similar to those obtamed in a test of Snow
King Baking Powder.

Par. 16. Where the respondent makes the cold water glass test
against competing powders containing dried white of egg and also
containing acid ingredients which react in cold water to the same
extent that the acid ingredients in Calumet Baking Powder react,
the salesman or demonstrator of respondent calls attention to the
difference in the size and uniformity of the gas cells and strilkes the
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testing glasses sharply with his hand or against the table which
usually causes the foam mixture of the competing powder to col-
lapse but leaves the foam mixture of the Calumet test standing. In
many instances the glass containing the foam mixture of Calumet
is inverted and the mixture does not fall from the glass. In the
case of the competing powders, the mixture will pour out. The
dealers and housewives are told by respondent’s salesmen and dem-
onstrators that doughs or batters in which respondent’s powder and
the competing powders are used will function in the baking just
as the foam mixtures have functioned in the water glass test.

That is to say, those food products in which competing powders
are used will collapse or become heavy or soggy in the baking and
those in which Calumet Baking Powder are used will remain hght
well leavened, and palatable.

The recipes of respondent call for one level teaspoon of its baking
powder to 1 cup of flour, and for 4 level teaspoons of its powder to 1
quart of flour. The fifteen one-hundredths of 1 per cent of dried
white of egg in 1 level teaspoon of Calumet Baking Powder is
equivalent to one eight-hundred-and-forty-third part of the white
of one fresh egg, and in 4 level teaspoons of said powder the dried
white of egg present is equivalent to one two-hundred-and-tenth
part of the white of one fresh egg. The addition of the aforestated
quantities of dried white of egg to doughs or batters made up with
the stated quantities of flour has no appreciable or measurable effect
in producing larger volumes of baked products or lighter or better
leavened cakes or biscuits.

Par. 17. Respondent alleges that the cold water test is valuable
and necessary, in order to protect the retail grocer and the housewife
by removing deteriorated powders from the grocer’s shelves and
from the housewife’s kitchen. There is no evidence that the test is
so used by grocers or by housewives. Most deteriorated powders
offer physical evidence of deterioration, such as the condition of the
powders, etc., and these physical evidences are equally, if not more
dependable than the water glass test, and do not offer the opportun-
ities for studied deception that the water glass test necessarily and
inherently possesses.

Par. 18. The addition of white of egg to a baking powder does
not add to its carbon dioxide strength nor increase its baking effi-
ciency. The water glass test is not a test for carbon dioxide or leav-
ening strength, and when made with the powder of respondent, only,
is misleading and deceptive. The water glass test is not a test for
carbon dioxide or leavening strength, and when made in comparison
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with competing powders which do or do not contain dried white of
egg is misleading and deceptive and inherently possesses the capacity
and tendency to deceive the merchant or consumer before whom it is
made.

Par. 19. As a result of the making of the cold water glass test by
- respondent’s salesmen and demonstrators as they are authorized,
directed, and required by respondent to make it, and as a result of
the misrepresentations and false statements of respondent and its
agents both as to the alleged superiority of Calumet Baking Powder
and the alleged inferiority of competing baking powders made in
conjunction with and as a part of the said cold water glass test
countless housewives and others of the consuming and purchasing
public have made purchases of said Calumet Baking Powder, Said
sales of respondent’s product have been secured by the false, decep-
tive, and misleading oral and written statements and representations
of respondent and its authorized agents.

CONCLUSION

The practices of the respondent under the conditions and circum-
 stances set forth in the foregoing findings are to the prejudice of
the public and of respondent’s competitors, and are unfair methods
of competition in commerce and constitute a violation of section 5
of an act of Congress approved September 26, 1914, entitled “An
act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes.”

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commis-
sion upon the amended complaint of the Commission and upon the
answer of the respondent filed herein, and the Commission having
made its findings as to the facts and its conclusion that the respond-
ent has violated the provisions of an act of Congress approved
September 26, 1914, entitled “ An act to create a Federal Trade
Commission, to define its powers and duties, and for other purposes”:

It is now ordered, That the respondent above named, Calumet
Baking Powder Co., its officers, agents, representatives, and em-
ployees, in connection with the sale or distribution in interstate com-
merce of Calumet Baking Powder, do cease and desist :

1. From making the water glass test described and set out in the
findings of fact herein with Calumet Baking Powder in comparison
with any other baking powder.
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2. From making the aforesaid water glass test with another manu-
facturer’s baking powder or suggesting that such test be made with
another manufacturer’s baking powder.

3. From making any assertion, claim, or statement that the afore-
said water glass test in any way demonstrates or determines the
carbon dioxide gas strength or leavening efficiency of any baking
powder.

4. From making any assertion, claim, or statement that doughs or
batters or like mixtures in which baking powders are used will func-
tion in the baking as the foam mixtures function in the aforesaid
water glass test.

It is further ordered, That the respondent, Calumet DBaking
Powder Co., shall, within 60 days after the service on it of this order,
file with the Federal Trade Commission a report in writing, setting
forth in detail the manner and form in which it has complied with
the above order to cease and desist.

By the Commission; Commissioners Humphrey and March dis-
senting.
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Syllabus

Ix tHE MATTER OF
JOHNSON & JOHNSON

COMPLAINT (SYNOPSIS8), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF 8EC. 5§ OF AN ACT OF CONGRESS APPROVED SIPT. 26, 1914

Docket 1546. Complaint, Nov. 6, 1928—Dccision, June 26, 1929

Where a corporation engaged in the manufacture and sale of medicinal and
surgical plasters and toilet specialtles, including an antiseptie borated
talcum powder for nursery use, and other products; in furtherance of
endeavors to maintain the minimum uniform selling price fixed by it for
resale of its aforesald natlonally advertised, popular, and largely de-
manded powder, sold by it chiefly directly to retall dealers consisting
principally of some 80,000 drug and department sfores, and to a limited
extent at the same price through the wholesale trade, with allowance for
freight on certain minimum quantity purchases,

(a) Secured generally from customers promises and assurances to observe
and maintain its said price;

(b) Secured from retail dealer customers and from its selling agents and other-
wise Information and evidence concerning price cutting by retailer cus-
tomers and used such information to induce said price cutting customers
thereafter to observe its said price;

(c¢) Refused further sales of its said product to customers disclosed as price
cutters by investigations based upon customers’ reports and also upon its
own Initlatlve, and secured sald price cutters’ promises and assurances
to immedlately maintain and thereafter observe its aforesaid price;

(d) Sought to ascertain source of supply of dealers cut off by it as price
cutters in order to refuse further sales to the supplying dealer or dealers
and did so discontinue selling such a supplying dealer; and

(e) Secured from all retailers in localities Involving price cutting by one or
more dealers, through itg sales agents and with the assistance of favorably
disposed dealer customers, a general agrcement on the part of all to
immediately put its price into effect therein and to observe and maintain
the same thereafter;

With the result that its aforesaid suggested minimum resale price was rigldly
enforced and maintained as both the minimum and maximum price for
the resale of its sald product in the eastern section of the United States
to which fts aforesald activitles, as disclosed, were principally related,
and retail dealer customers were prevented therein from selling Its said
product at such lower prices as might be deemed by them to be warranted
by thelr respective selling costs and by trade conditlons generally and

* . competition between retailers In respect of said product was thus sup-
pressed and prevented:

Held, That such practices, under the clrcumstances set forth, constituted
unfair methods of competition.

Mr. William T. Kelley for the Commission.
Mr. Archibald Cox, of New York City, for respondents.
24925°—31—voL 13—3
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Reciting its action in the public interest, pursuant to the provi-
sions of the Federal Trade Commission Act, the Commission charged
respondent, a New Jersey corporation engaged in the manufacture
of medicinal and surgical plasters, absorbent cotton, surgical dress-
ings, first-aid supplies, ligatures, dental floss, and toilet specialties,
and in the sale thereof direct to retail dealers, principally .drug and
department stores, and to wholesalers, but chiefly directly to some
30,000 retail dealer customers, and with general offices and place of
business in New Brunswick, N. J., and branch divisions at Chicago
and San Francisco, with maintaining resale prices, in violation of
the provisions of section 5 of such act, prohibiting the use of unfair
methods of competition in interstate commerce.

Respondent, as alleged for more than three years last past, has
enforced and enforces a merchandising system adopted by it directed
to the fixing and maintaining of uniform minimum retail prices
specified by it for the sale of its “Johnson’s Toilet and Baby Pow-
der,” in the enforcement of which system it enlists and secures the
support and cooperation of retail and wholesale dealers, and of its
officers, agents, and employees, and employs “the following means
whereby respondent and those cooperating with it have undertaken
to prevent and have prevented retail dealers handling respondent’s
said product Johnson’s Toilet and Baby Powder from reselling same
to the public at prices less than aforesaid minimum resale prices
established by ” it, to wit:

(a) Fixing uniform minimum prices at which retailers shall resell
its said powder to the purchasing public and issuing and sending to
them price lists setting forth such uniform minimum prices;

(5) Making it generally known to the trade by letters, circulars,
salesmen interviews, and otherwise that it expects and requires such
retailers to maintain and enforce said prices and that it will refuse
to further supply its product to those failing so to do;

(¢) Entering into agreements, understandings, and arrangements
with retailers for the maintenance by them of such prices as a con-
dition of opening accounts with them or of continuing their supply
of its said product; .

(2) Procuring from such dealers reports of the failure of other
retailers handling its product to observe and maintain its prices;

(¢) Employing its salesmen and other employees to ascertain,
investigate, and secure information as to any such failure and as to
the sale of its said product by wholesalers to retailers failing to
maintain its said prices;
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(f) Seeking and securing the cooperation of its retail and whole-
sale dealers and of its agents and employees in preventing price-
cutting retailers from obtaining its product from wholesalers, and
tracing source of supply of such retailers in order to prevent them
from securing further supplies of its products;

(¢) Using information received through the means above set out
to induce price-cutting retailers to maintain its prices thereafter,
by exacting promises and assurances from them that they will so do
and by threatening them with refusal of further supply in event
of their failure so to do; and

(%) Refusing further supplies of its said product to offending re-
tailers unless and until they give satisfactory assurances or under-
taking of thereafter observing its said uniform minimum prices;

According to the complaint, “ the direct effect and result of above
alleged acts and practices of respondent has been and now is to
suppress competition among retail dealers in the distribution and
sale of respondent’s product, Johnson’s Toilet and Baby Powder;
to constrain said dealers to sell said product at aforesaid prices
fixed by respondent and to prevent them from selling said product
at such less prices as they may desire, and to deprive the ultimate
purchasers of said product of the advantages in prices and other-
wise which they would obtain from the natural and unobstructed
flow of commerce in said commodity under conditions of free com-
petition ”; all to the prejudice of the public.

Upon the foregoing complaint, the Commission made the following

RerorT, FINDINGS 48 TO THE Facts, ANp OrDER

Pursuant to the provisions of an act of Congress approved Sep-
tember 26, 1914, the Federal Trade Commission issued and served its
complaint upon ‘the respondent Johnson & Johnson, charging it
with the use of unfair methods of competition in commerce in
violation of the provisions of section b of said act. Respondent
having entered its appearance and filed its answer herein, hearings
were had and evidence was thereupon introduced upon behalf of the
Commission, and the respondent before an examiner of the Federal
Trade Commission theretofore duly appointed. Thereupon this
proceeding came on for decision on the record, briefs of counsel for
the Commission and counsel for the respondent, and the Commission
being fully advised in the premises, makes this its findings as to the

“facts and its conclusions drawn therefrom:
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ParacrapH 1. Respondent is now and for many years last past
has been a corporation organized and existing under and by virtue
of the laws of the State of New Jersey. Its principal office and fac-
tory is located at New Brunswick, N. J., where respondent has been
for several years last past and is now engaged in the business of
manufacturing and selling medicinal and surgical plasters, ab-
sorbent cotton, surgical dressings, first-aid supplies, ligatures, den-
tal floss and toilet specialties, including an antiseptic borated tal-
cum powder for toilet and nursery use, sold under the name John-
son’s Toilet and Baby Powder. It maintains and operates branch
sales divisions at Chicago, Ill., and San Francisco, Calif. Respond-
ent’s products are sold to wholesalers and retail dealers located
throughout the various States of the United States. Said products
are shipped in interstate commerce to such purchasers from respond-
ent’s factory at New Brunswick, N. J., or from its said branch sales
divisions. In the course of such business respondent is in competi-
tion with other concerns engaged in similar business in interstate
commerce.

Par. 2. This proceeding relates only to the merchandising policy
of respondent with respect to the product Johnson’s Toilet and Baby
Powder, hereinafter referred to as talcum powder., Said product is
sold to both the wholesale and retail trade at the same price, namely,
$24 per gross, less a discount of 20 per cent. This price is regardless
of quantity purchased, except when purchased in quantities amount-
ing to $50 net, the price includes the freight, otherwise the purchaser
pays the freight. Approximately 75 per cent of the amount of
respondent’s sales of said product are made direct to retail dealers,
principally drug and department stores, numbering approximately
30,000. Respondent employs soliciting sales agents through whom it
secures orders for its products. The respondent advertised its tal-
cum powder in magazines and periodicals having a national circula-
tion and has created a large and popular public demand for said
product.

Par. 8. The respondent for more than three years prior to the
filing of the complaint in this case on November 6, 1928, has endea-
vored and now endeavors to maintain a fixed uniform selling price
for its talcum powder. To that end respondent sent to all its cus-
tomers on July 22, 1925, a printed communication entitled * Notice
Concerning Resale Prices,” wherein it specified 20 cents as the mini- -
mum price at which its talcum powder is to be resold by retail dealer
customers to the publie, which price is such as in the opinion of the
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respondent affords a “reasonable” profit. In furtherance of re-
spondent’s endeavor to prevent retail dealer customers from selling
its talcum powder for less than its said specified minimum resale
price it has during the times herein mentioned and now does secure
and utilize the assistance and cooperation of its customers and of its
sales agents, as hereinafter set forth,

Par. 4. Respondent secures from its retail dealer customers infor-
mation and evidence concerning other retail dealer customers who
sold its talcum powder below its said specified minimum resale price.
Also respondent secures through its sales agents and otherwise infor-
mation and evidence concerning the failure of retail dealer customers
to observe and maintain said minimum resale price. 'The respondent
has used information secured through the above means to induce
customers who failed theretofore to observe and maintain its said
minimum resale price to observe and maintain said price in the
future and has secured generally from customers their promise and
assurance to observe and maintain said price in the future.

Par. 5. The respondent as a result of investigations instituted upon
reports received from its customers and also as a result of investiga-
tions made upon its own initiative has in some instances refused
further sales of talcum powder to customers found to have been
selling said product below its specified minimum resale price and in
many instances has through its sales agents secured from customers
who sold said product below said resale price their promise and
assurance to immediately put said price into effect and to observe
and maintain same in the future.

Par. 6. The respondent sought to ascertain the source of supply
of dealers who were barred from buying talcum powder direct from
it because of sales below its specified minimum resale price, for the
purpose of refusing further sales of said product to the dealer or
dealers supplying the dealer or dealers who sold for less than its said
specified minimum resale price, and in one instance did discon-
tinue direct sales to a dealer suspected of selling said product to an-
other dealer who sold below its suggested minimum resale price,

Par. 7. The respondent, through its sales agents and with the as-
sistance and cooperation of retail dealer customers favorable to the
observance of its specified minimum resale price, has secured from
all retail dealers in localities where respondent’s talcum powder has
been so0ld by one or more dealers for less than said resale price a gen-
eral agreement on the part of all dealers in said localities to immedi-
ately put said price into effect and to observe and meintain same in

- the future,



20 FEDERAL TRADE COMMISSION DECISIONS
Order 13F7.T.C.

Par. 8. The evidence upon which the foregoing findings of fact
rest relate principally to the activities of the respondent throughout
the eastern section of the United States. Throughout this section
respondent’s suggested minimum resale price of 20 cents was rigidly
enforced and maintained and this price was, generally speaking,
both the minimum and the maximum price at which respondent’s
talcum powder was sold to the public. The practices of the respond-
ent as set out in these findings of fact prevented its retail dealer
customers from selling respondent’s talecum powder at such lower
prices as might be deemed by them to be warranted by their respec-
tive selling costs and by trade conditions generally and thus sup-
pressed and prevented competition between retail dealer customers
in respect to said product.

CONCLUSION

The practices of the said respondent under the conditions and cir-
cumstances described in the foregoing findings, are unfair methods
of competition in commerce and constitute a violation of the act of
Congress approved September 26, 1914, entitled “An act to create
a Federal Trade Commission, to define its powers and duties, and for
other purposes.”

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission, the answer of the
respondent, testimony and evidence submitted, and briefs of counsel,
and the Commission having made its findings as to the facts and its
conclusion that the respondent has violated the provisions of an act
of Congress approved September 26, 1914, entitled “An act to create
a Federal Trade Commission, to define its powers and duties, and
for other purposes?”,

Now, therefore, zt s ordered, That the respondent, Johnson &
Johnson, its oflicers, directors, agents, representatives, and employees
do cease and desist from carrying into effect or attempting to carry
into effect a policy or system of securing the maintenance of resale
prices for its product, Johnson’s Toilet and Baby Powder—

(1) By entering into contracts, agreements, or understandings
with dealers to the effect that said product will not be sold by them
or any of them for less than the minimum resale price specified by
respondent.

(2) By procuring either directly or indirectly from dealers or
any of them their promise or assurance to observe and maintain the
resale price specified by respondent.
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(3) By acting upon reports or communications from dealers con-
cerning sales at prices below respondent’s specified minimum resale
price by other dealers.

(4) By in any manner seeking the cooperation of dealers in the
maintenance of resale prices specified by respondent.

It is further ordered, That the respondent, Johnson & Johnson,
shall within 60 days after the service upon it of a copy of this order
file with the Commission a report in writing setting forth in detail
the manner and form in which it has complied with the order to
cease and desist hereinbefore set forth.
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In e MATTER OF

MARYLAND PHARMACEUTICAL COMPANY

COMPLAINT (S8YNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914

Docket 1618. Complaint, May 9, 1929—Dectsion, June £7, 1929

Where a corporation engaged in the manufacture of a cough remedy under a
brand name and In the sale thereof through wholesalers, and to some
extent directly through retailers, principally chain stores; in pursuance
of a policy directed to the resale of its sald product by said wholesalers
or distributors and retailers at the prices respectively fixed by it, entered
into agreements and understandings therewith obligating them to resell
its said product at the prices designated and filxed by it for resale to
retailers and, by the latter, to the consuming public, whether purchased
directly from 1t or through sald distributors; with the result that there
was practically complete cooperation between it, its distributors, and
retallers In adhering to and maintalning its said prices, distributors and
retallers engaged in the sale of sald product were prevented from selling
the same at such lower price or prices as might be deemed by them to be
warranted by thelr respective selling costs and by trade conditions, and it
was thereby enabled to and did suppress and prevent competition In inter-
gtate commerce between its distributors, on the one hand, in the sale of its
products to retailers, and between retailers, on the other hand, in the sale
thereof to the consuming public:

Held, That such practice, under the circumstances set forth, conmstituted an
unfalr method of competition.

Mr, James M. Brinson for the Commission.
Mr, Sidney L. Nyburg, of Baltimore, Md., for respondent.

Sy~opsis oF COMPLAINT

Reciting its action in the public interest, pursuant to the pro-
visions of the Federal Trade Commission Act, the Commission
charged respondent, a Maryland corporation engaged in the manu-
facture of a cough remedy under the name “ Rem ” and in the sale
thereof through wholesalers or distributors, who resell to retail
dealers, and to a certain extent directly to retailers, principally
chain stores, and with principal office and place of business at Balti-
more, with maintaining resale prices, in violation of the provisions
of section 5 of such act, prohibiting the use of unfair methods of
competition in interstate commerce.

Respondent, as charged, “ has adopted for the distribution and
sale of its product, ‘Rem’, and for more than five years last past,
has maintained a system, under and in pursuance of which it has
designated and fixed, and now designates and fixes certain uni-
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form minimum price or prices, at or for which said product pur-
chased from it by its so called distributors, has been and is resold to
retail dealers and at or for which said retail dealers purchasing
directly from respondent, or from distributors, resell to the con-
suming public. Respondent has enforced, and enforces adherence
to and maintenance of the prices designated and fixed by it for the
resale of its product by wholesale and retail dealers and their
acquiescence in, and compliance with, any and all requirements of
the system maintained for its distribution and sale, by employment
of the following among other methods ”:

(a) Designating and fixing uniform minimum prices to be ob-
served by said distributors in reselling to retailers and entering
into agreements with them for the maintenance of such prices as a
condition to initial and all subsequent sales by respondent to them;

() Designating and fixing such prices for observance by retailers
purchasing either directly from it or its distributors and entering into
agreements with such retailers for maintenance of such prices as a
condition to direct purchases from it or purchases of its product,
with its knowledge and approval, from its distributors;

(¢) Soliciting and securing cooperation of wholesale and retail
dealers selling its product in maintaining its said system of mer-
chandising and enforcing the general and continued maintenance of
its designated resale prices by wholesale and retail dealers;

(@) Warning and threatening its distributors that failure to sell
its said product to retailers at the price designated by it, or sale to
price cutting retailers would be followed by refusal of further sales
to the oflending distributors;

(e) Requesting and expecting its distributors and retail dealers
handling its product, to report to it any price-cutting distributor or
retail dealer, and securing cooperation of such wholesalers and re-
tailers by compllanCe W1th its aforesaid requests, through reports by
them to it of such price cutting;

(f) Requesting its distributors to refuse to sell its product to any
price-cutting wholesaler or retailer or to any dealer selling te any
such price cutters;

(g) Visiting centers of distribution for its product and requesting
information as to price cutting by distributors or retailers;

(%) Refusing to sell to distributors believed from information
obtained by its officers or from distributors or retailers to have cut
prices;

(i) Soliciting and receiving assurances from wholesale and retail
dealers refused further sales on account of price cutting, that if
again supplied they would maintain the designated resale price and
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reopening accounts with said distributors and selling or permitting
sales by its distributors to the aforesaid retailer;

() Notifying its other distributors of any and all price-cutting
distributors and dealers and seecking and obtaining cooperation of
wholesale and retail dealers generally in preventing its product from
being obtained by price-cutting wholesalers or retailers;

The aforesaid acts and practices resulted, as alleged, in the gen-
eral maintenance of the resale prices designated and fixed by re-
spondent for its product, and each and all of such acts and prac-
tices “has and have had and has and have the tendency to coerce
or constrain all wholesale and retail dealers handling its product
to sell the same uniformly at the price or prices designated and fixed
by respondent for the sale to retail dealers and to the public, and
to prevent said wholesale and retail dealers from selling such product
at such lower price or prices as they might from time to time con-
sider adequate and warranted, and have been and are adequate and
warranted by their respective selling cost, efficiency and other con-
ditions or considerations relating thereto and thereby has and have
had and has and have the tendency to hinder and suppress com-
petition in the sales of such product of respondent by its distribu-
tors, wholesale dealers, and by retail dealers, and each and all of
said practices of respondent has and have had and has and have

tendency unduly and dangelously to restrain competition and
trade in commerce among the various States of the Umted States ”
all to the prejudice of the public.

Upon the foregoing complaint, the Commission made the following

Rerort, FINDINGS A8 TO THE FFACTS, AND ORDER

Pursuant to the provisions of an act of Congress approved Septem-
ber 26, 1914, entitled “ An act to create a Federal Trade Commission,
to define its powers and duties, and for other purposes,” the Ied-
eral Trade Commission issued and served its complaint upon the
respondent Maryland Pharmaceutical Co., a corporation, charging
it with the use of unfair methods of competition in commerce in
violation of the provisions of section 8§ of said act of Congress. The
chief counsel for the Federal Trade Commission and counsel for
respondent, having thereafter signed and filed a stipulation, waiving
answer by respondent to the complaint, testimony and evidence,
briefs and arguments, and containing an agreed statement of the
facts in lieu of testimony and evidence, and it having been pro-
vided in said stipulation that the Commission may forthwith make
and file its report, stating its findings as to the facts and conclusion
drawn therefrom, and issue its order disposing of the proceeding,
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thereupon, this proceeding came on for decision and the Commission
having duly considered the record and being fully advised in the
premises, makes this its findings as to the facts and its conclusion
drawn therefrom:

FINDINGS A8 TO THE FACTS

Paracrarr 1. Respondent is now, and for more than 20 years
last past has been, a corporation organized and existing under and
by virtue of the laws of Maryland, with its principal office and place
of business at Baltimore, in said State. It has been and is engaged
in the manufacture and sale in commerce among various States of
the United States, of a cough remedy known and described as
“ Rem,” which it causes to be transported, when sold to purchasers,
in the various States of the United States, in competition with indi-
viduals, partnerships, and corporations engaged in like commerce,
in the sale of cough remedies.

Par. 2. In the course of the conduct of its said business, respond-
ent has sold and sells said product to and distributes it through
wholesalers who are called distributors, and in turn sell to retail
dealers, but to some extent respondent sells direct to retail dealers,
principally so-called chain stores. It has adopted for the distribu-
tion and sale of its product, “ Rem ”, and for more than five years
last past, has maintained a policy and system under and in pursuance
of which it has designated and fixed, and now designates and fixes
certain uniform price or prices, at or for which said product pur-
chased from it by its so-called distributors, has been and is resold
to retail dealers and at or for which said retail dealers purchasing
directly from respondent, or from distributors, resell to the consum-
ing public.

It has been and is the practice of respondent, in the conduct of
said system and the execution of such policy to enter into agree-
ments and to have understandings with its distributors, and retail
dealers, by, under, or inaccordance with which it undertakes to
sell to them, and they severally undertake to buy its product “ Rem?,
on condition that the said distributors will resell it to retail dealers,
and that said retail dealers, whether purchasing directly from re-
spondent or indirectly through its distributors, will resell it to the
consuming publio, at the price or prices designated and fixed by
respondent for its said resale by distributors and retail dealers,
respectively. '

Par. 8. There has been and now is by means of the agreements
and understandings mentioned in paragraph 2 hereof, practically
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complete cooperation between respondent, its distributors and retail
dealers, in adherence to and maintenance of the price or prices desig- -
nated and fixed by respondent for the resale of its said product, with
the effect that distributors of respondent and retail dealers engaged
in the sale of said product have been and are prevented from selling
it at such lower price or prices as might be deemed by them to be
warranted by their respective selling costs and by trade conditions.
Respondent thereby has been enabled to suppress and prevent and
has suppressed and prevented competition in interstate commerce,
on the one hand, between its distributors in their sale of its product
to retail dealers, and on the other hand, between retail dealers in its
sale to the consuming public.

CONCLUSION

The practices of the said respondent under the conditions and cir-
cumstances described in the foregoing findings are unfair methods
of competition in commerce, and constitute a violation of the act
of Congress approved September 26, 1914, entitled “An act to create
8 Federal Trade Commission, to define its powers and duties, and for
other purposes”,

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission upon its complaint and an agreed statement of the facts,
answer to the complaint having been waived, and the Commission
having made and filed its report, stating its findings as to the facts
and its conclusion that the respondent has violated the provisions of
an act of Congress approved September 26, 1914, entitled “An act
to create a Federal Trade Commission, to define its powers and
duties, and for other purposes,”

Now therefore it is ordered, That respondent Maryland Pharma-
ceutical Co., its officers, directors, agents, representatives, and em-
ployees do cease and desist from carrying into effect or attempting
to carry into effect a policy or system of securing the maintenance.of
resale prices designated or fixed by respondent for its product
« Rem »___

(1) By entering into contracts or agreements or having under-
standings with its distributors, or any of them, to the effect that they
will not sell said product for less than the resale price designated
or fixed by respondent,

(2) By entering into contracts or agreements or having under-
standings with retail dealers, or any of them, that said product will
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not be sold by them to the consuming public for less than the retail
price designated or fixed by respondent.

(8) By procuring either directly or indirectly from distributors
or any of them, or from retail dealers, or any of them, the promise or
assurance to observe and maintain the resale price or prices desig-
nated or fixed by respondent for said product.

(4) By seeking in any manner the cooperation of distributors or
retail dealers in the observance and maintenance of resale price eor
prices designated or fixed by respondent for said product.

It is further ordered, That the respondent Maryland Pharma-
ceutical Co., shall within 60 days after the service upon it of a copy
of this order, file with the Commission a report in writing, setting
forth in detail the manner and form in which it has complied with
the order to cease and desist hereinbefore set forth,
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In TR MATTER OF
NON-PLATE ENGRAVING COMPANY, INC.

COMPLAINT (S8YNOPSIY), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. 5 OF' AN ACT OF CONGRESS APPROVED SEPT, 26, 1914

Dooket 1283. Complaint, Feb, 14, 1925—Docision, June 29, 1929

Where a corporation engaged im producing and selllng business and soclal
statlonery, with imprints produced by a process which (1) involved
sprinkling ordinary wet, type printing, with a chemical, followed by baking,
and resulted in a raised letter effect so closely simulating genuine en-
graving as to be readily distinguishable only by an expert, and (2) was
named “thermography ” by an associatlon of the trade;

(a) Described its product as “Non-Plate Engraving” and set forth in its ad-
vertising matter, on letterheads, and on other literature the words “ NON-
PLATH ENGRAVING COMPANY, INC. Engraved and Bmbossed Effects
Without Copper Plates or Steel Dies”; and

(b) Represented that its sald “ Non-Plate Ingraving” will meet all soclal
requirements and result in a saving of half the time and cost of work
done with a plate;

With the capacity and tendency to decelve the public into the mistaken bellet
that the stationery In question was genulne engraved statlonery, 1. e., a8
long known and understood by the publie, stationery upon which impres-
sions had been made from inked epngraved plates or dies:

Held, That such practices, under the elrcumstances set forth, constituted un-
falr methods of competition.

Mr. Richard P. Whiteley for the Commission.
Mr. George Seagrave Franklin, of New York City, for respondent.

Syxopsis oF CoMPLAINT

Reciting its action in the public interest, pursuant to the provi-
gions of the Federal Trade Commission Act, the Commission charged
respondent, a New York corporation, engaged in printing social
and business stationery, including invitations, announcements, call-
ing and business cards, letterheads, envelopes, and allied products,
by a special process, and in the sale of its said stationery products to
persons, firms, and corporations in various States, and with princi-
pal office and printing plant in New York City, with using mislead-
ing corporate name and advertising falsely or misleadingly, in viola-
tion of the provisions of section 5 of such act, prohibiting the use
of unfair methods of competition in interstate commerce.
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Respondent, as charged, engaged, as above set forth and produc-
ing letters, words, or designs upon its stationery by a process which
involves the placing of said letters, etc., upon the stationery through
use of inked type or cuts, and the application thereto while the ink
is wet of a powdered chemical, followed by the baking of the station-
ery, with a resulting raised letter effect so closely resembling “en-
graved ” products in appearance, feel, and finish that persons that
are not experts are unable to distinguish between respondent’s prod-
ucts and “engraved” products, features its corporate name, to-
gether with the statements “ Non-plate Engraving”, “ Engraved
Effects ”; “ Non-plate Engraved ”, “ We Specialize in Copper Plate
and Steel Die Effects ¥ and other similar statements as descriptive
of its business and products, in advertisements in newspapers of
general circulation throughout the United States and in letters,
price lists, sample books, pamphlets, folders, and other advertising
literature, notwithstanding the fact that the letters, words, or de-
signs upon respondent’s said stationery are not the result of “ engrav-
ing 7 nor “ engraved ” according to the trade and public understand-
ing of the term, that is to say, stationery containing “ letters, words,
or designs which are raised from the general plane of the stationery
surface, and are in relief, and are the result of the application, under
pressure, of metal plates which have been specially engraved, cut,
or carved for, and are used in, the production of such stationery ™.

The use by respondent of the word “engraving ” in its corporate
name, and of words and phrases, as above set forth, in advertising,
offering, and selling its said products, as charged, “were and are
calculated to, and had and have the tendency and capacity to, and
did and do mislead and deceive the purchasing public into the erro-
neous belief that respondent is an engraving company, and that re-
spondent is engaged in the business of producing and selling en-
graved stationery, and that the letters, words, or designs contained
upon the stationery products offered for sale and sold by respondent,
were and are engraved.”

The use by respondent of the word “engraving ” in its corporate
name and use of the aforesaid words and phrases in its advertising
literature, and the placing of such literature “ in the hands of agents,
representatives, and dealers ”, further, as charged, “ enables unscrupu-
lous agents, representatives, and dealers to mislead and deceive cus-
tomers and prospective customers into the erroneous belief that re-
spondent is an engraving company, and that respondent is engaged
in the business of producing and selling engraved stationery products,
and that the stationery products offered for sale and sold by respon-
dent are engraved products.”
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Such alleged acts and practices, as charged, divert trade from and
otherwise prejudice and injure competitors, many of whom produce
engraved stationery products, for business and social purposes and
sell the same to purchasers in other States, and others of whom
manufacture and sell in interstate commerce, stationery for busi-
ness and social purposes which is not engraved and do not in any
manner hold themselves out or represent themselves as manufacturers
of or dealers in engraved stationery products; all to the prejudice of
the public and of respondent’s competitors.

Upon the foregoing complaint, the Commission made the following

Rerorr, FinpiNes a8 To THE Facrs, AND OrpER

Pursuant to the provisions of an act of Congress approved Sep-
tember 26, 1914 (38 Stat. 717), the Federal Trade Commission issued
and served a complaint upon the respondent, Non-Plate Engraving
Co., Inc., charging it with the use of unfair methods of competition
in commerce in violation of the provisions of said act.

The respondent having filed its answer herein, hearings were had
and evidence was thereupun introduced on behalf of the Commission
and the respondent before an examiner of the Federal Trade Com-
mission duly appointed. '

Whereupon, this proceeding came on for a final hearing on the
briefs and oral argument, and the Commission having duly con-
sidered the record and being fully advised in the premises, makes
this its findings as to the facts and conclusion drawn therefrom:

FINDINGS AS TO THE FACTS

Paracraru 1. The respondent, Non-Plate Engraving Co., Inc,, is
a corporation organized in 1916 under the laws of the State of New
York, with its principal place of business in the city of New York,
in said State. Upon its organization as a corporation it took over
a business theretofore carried on, since 1913, by a partnership trading
under the name and style of “ Non-Plate Engraving Co.”

Par. 2. Since 1916, and at all times herein mentioned, respondent
has been engaged in the business of producing and selling stationery,
including invitations, announcements, greeting cards, calling cards,
business cards, letterheads, and similar items of business and social
stationery, and has caused said stationery, when sold, to be trans-
‘ported from its said place of business in the State of New York
through and into various other States of the United States to the
respective purchasers thereof. In the course and conduct of its said
business, respondent at all times since its organization has been in
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active competition with various persons and partnerships and other
corporations also engaged in the production and sale of commercial
and social stationery, invitations, announcements, greeting cards,
business cards, letterheads, and similar items of business and social
stationery, in commerce among the several States of the United
States.

Par. 3. Respondent, in the course of its business, as set out in
paragraphs 1 and 2 hereof, produces imprints by type presses on the
stationery sold by it by the following process:

Ordinary type is used to print upon paper. While the ink is still
damp it is sprinkled with a chemical in powdered form and then
baked; which causes the chemical to melt, fuse with the ink, become
solid and present a raised letter effect.

Printing by this process raises the lettering above the surface of
the paper, closely simulates genuine engraving, and only an expert
can readily distinguish it from engraving. Respondent describes its
product as “ Non-Plate Engraving,” and upon its advertising matter,
letterheads, and other literature, there appears the following caption:

NON-PLATHE ENGRAVING COMPANY, ING.

ENGRAVED AND EMBOSSED EFFECTS WITHOUT
CorPER PrATES OR STEEL DiIes

The advertising matter of respondent is distributed by it among
its customers and prospective customers in various States of the
United States, and in one piece of advertising matter the claim is
made that its product, “ Non-Plate Engraving ” will meet all social
requirements, and that its use will result in a saving of half the time
and half the price of work done with a plate.

Par. 4. For a number of years prior to September, 1928, a group
of members of the New York Employing Printers’ Association, who
produced stationery imprinted by a process similar to that used by
the respondent in the manufacture of its products, endeavored to
reach an agreement as to a proper descriptive name for the raised
printing produced by such process, and in September, 1928, as the
result of said efforts they selected the name “ Thermography.”
Notice to this effect was contained in a leaflet which the members of
this group caused to be published for general distribution, and which
has been and is now being distributed among customers and pro-
spective customers of respondent,

Par. 8. The word “engraving ”, as it is used in the graphic arts,
may be applied either to an engraved intaglio plate upon which
words, letters, designs, etc., have been incised or cut, or to impressions
made from such a plate. Such plates are cut or incised by hand, by

24925°-—81-voL 13—4
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machine, by etching with acid, by a transfer from other engravings,
and by other means, but in all cases the words, letters, designs, etc.,
sought to be produced upon stationery, cards, etc., are cut below the
surface of the plate. To make impressions from such a plate the ink
is applied, then the plate is wiped, so that the ink remains only in
the lines cut below the surface. The inked plate is then put upon
the piece of stationery or other article to be engraved and pressure
is applied sufficient to force the surface of the stationery into the
lines cut in the plate, causing the ink in such lines to adhere to the
paper or other material on which the impression is to be made.

Par. 6. The word “engraving”, when applied to business and
social stationery, has been well known and understood by the public
for a long period of years to include only stationery upon which im-
pressions have been made from inked engraved plates or dies, upon
which plates or dies there have been made lines, letters, designs, or
inscriptions, by cutting or otherwise producing same below the
surface of such plates or dies. The stationery produced and sold by
respondent, as set out in paragraph 38 hereof, closely simulates en-
graved stationery in appearance and finish, and when designated and
advertised under a name consisting of a combination of words which
includes the word “engraving ”, or the word “engraved ”, has had
and has the capacity and tendency to deceive the public into the
mistaken belief that the same is engraved stationery.

CONCLUSION

The practices of the respondent, under the conditions and circum-
stances set forth in the foregoing findings, are to the prejudice of the
public and of respondent’s competitors, and are unfair methods of
competition in commerce and constitute a violation of section 5 of an
act of Congress approved September 26, 1914, entitled “An act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes”,

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission and upon answer
of the respondent filed herein, and the Commission having made its
findings as to the facts and its conclusion that the respondent has
violated the provisions of an Act of Congress approved September
96, 1914, entitled “An act to create a Federal Trade Commission,
to define its powers and duties, and for other purposes ”,
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It is now ordered, That the respondent above named, Non-Plate
Engraving Co., Inc., its officers, agents, representatives, and em-
ployees, do cease and desist from using the word “engraving” or
“engraved ” in its corporate name, business signs, or advertising
matter used in the offering for sale or sale of stationery in interstate
commerce, upon which the words, letters, figures, and designs have
not been produced from metal plates, into which such words, letters,
and designs have been cut.

Prateress Excravinag Co., INc., Docket 1330. The Commission
as of the same date made substantially similar findings and order
in the case of the aforesaid respondent (against whom complaint
was issued as of July 2, 1923), it appearing that said respondent,
a New Jersey corporation with principal place of business and
office in New York City, in its advertising matter, letterheads, and
other literature employed the caption “ Plateless Engraving Co.,
Inc.”, “Engraved and Embossed Effects Without Copper Plates
or Steel Dies ”, though it does not appear that respondent, as in the
preceding case, made any claim as to its said so-called engraving
meeting all social requirements, and advantages thereof in time
and price of work done, as compared with work done with a plate;
the Commission being represented by Mr. Rickard P. Whiteley and
respondent by Mr. George Seagrave Franklin, of New York City.
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IN THE MATTER OF

MARION BUTLER KIRTLAND AND ROY M. KIRTLAND
TRADING UNDER THE NAME AND STYLE OF RAY
LABORATORIES

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. § OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914,

Docket 1518. COomplaint, May 10, 1928—Dccision, June 29, 1929

Where a firm engaged in the sale and distribution of a so-called hair-color
restorer, which (1) was and acted only as a dye, (2) was apt to be harm-
ful to the body, (8) produced a color which was Impaired by shampooing
or bathing in salt or fresh water and wore off, and (4) was not a stimulant
to hair growth nor effectlve in any degree as a remedy or cure for
dandruff; in its advertisements of its said so-called * Youthray”,

(a) Falsely represented that the same neither was nor acted as a dye, but
permanently restored gray halr to its original and natural color through
its action through the halr channels in supplying natural-color pigment to
the Inside of the halr through the roots thereof, and thus caused nature
to assimilnte such coloring matter and to replenish the color glands with
the original coloring;

(b) Falsely represented that the color thus produced, since within the hair
itself, neither came off, nor was Impalred in any way by shampooing or
bathing in salt or fresh water; and

(o) Tralsely represented that sald preparation should be frequently applied,
and that so applied, it was not only harmless, but a distinct benefit, aside
from 1ts restoration of the natural color, and constituted a stimulant to
hair growth and an effectlve remedy and cure for dandruff;

With the effect of misleading and decelving large and substantial numbers of
the consuming publie into purchasing said lead-and-sulphur dye in rellance
on the truth of the aforesald statements and representations, and with the
capaclty and tendency so to do, all to the prejudice and injury of the
public and of Its competitors from whom trade was thereby unfairly
diverted:

Held, That such practices, under the circumstances set forth, constituted unfair
methods of competition.

Mr. Henry Miller for the Commission.
Nugent & O’Hara, of Washington, D. C., and Church, Traxler
& Kennedy, of Chicago, Ill, for respondents.

Stwnopsis or COMPLAINT

Reciting its action in the public interest, pursuant to the provi-
sions of the Federal Trade Commission Act, the Commission charged
respondents, Marion Butler Kirtland and Roy M. Kirtland, engaged
as partners in the sale of a hair color restorer under the name of
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“ Youthray ¥, by mail order throughout the various States, and
doing business under the firm name of Ray Laboratories, with prin-
cipal offices and main place of business in Chicago, with advertising
falsely or misleadingly, in violation of the provisions of section 5
of such act, prohibiting the use of unfair methods of competition in
interstate commerce.

Respondents, as charged, engaged as above ‘set forth, and doing
a large amount of advertising of their said product in magazines,
periodicals, booklets, circulars, and other printed matter, in their
said advertising falsely and misleadingly represent that their said
“Youthray ” is a natural color restorer and not a dye, but a result
of a new discovery, supplying the hair roots or glands with the
proper substance to provide the channels inside the hair with their
proper coloring, that is to say, the process used by nature herself,
consequently is permanent and will not wash off or come off like
the theretofore unsatisfactory dyes which are purely external, that
it is safe, and, in addition to its qualities above referred to, stimu-
lates growth and contains an effective remedy for dandruff, a men-
ace which has taken on new proportions for women with their adop-
tion of the practice of bobbing hair, and “is a thousand times more
to be desired than merely dying the hair ”; the facts being that the
preparation in question is nothing more nor less than a lead and
sulphur dye, which will not restore gray hair to its natural color
except by its dying process, and is a poison apt to be harmful if
frequently rubbed into the scalp, and that the color gland in the
hair root can not be replenished, by said hair color restorer.

1 Pxcerpts from the substance of respondents’ advertising, as more fully alleged and
get out in the complaint, follow:

No one wants gray halr., Most people do something to overcome the condition. Dyes
are not satlsfactory. Nor sre the many so-called colorless liquids that cause the halr
to turn dark. For these liguids are nothing more than dyes. They contnin chemicals
which darken when exposed to light, alr and heat. And with all dyes and stains, the
halr again becomes gray as it grows out,

Now sclence has found the way to actually restore gray halr to ita origlnal color.
You will realize the Importance of this discovery when you know that for years chemista
and halr specialists all over the world have worked continuously to find the secret.

Youthray 18 the answer sclence has found to the problem of gray halr. 8o remark-
able 1s Youthray that women (also men) are acclalming it the greatest beauty dlacovery
of all time. And well they may; for nothing ages one’'s appearance as much a8 gray
halr. The first gray halr-—as women well know-—strikes terror to the heart; for it
geems to say * Youth ls fleeting.”

Then they resort to dyes. But not any more—for those who learn of Youthray, One
fact 18 convincing proof that Youthray is different, that it cannot be a dye, or stain.
For Youthray 18 not applied to the halr itself, but is rubbed Into the scalp, acting thru
the hair canal,

Study of the hair reveals that it depends for color upon the activity of a tiny bulb
at the hair root, Nature takes certaln chemlcals and transforms them into color. Then,
since the halr s bollow in the center, the natural color is present along the hair shaft,
clear to the tip. Also it 13 known that the hair 18 formed of tiny scales and cells. These
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The said statements and representations so made by respondents,
as charged, have the tendency and capacity to mislead and deceive
the public into the erroneous belief that said product is a natural
color restorer, and not a dye, which will restore the original color
by replenishing the color gland, will not harm the scalp in any way,
and is effective in curing dandruff, and into believing such statements
and representations to be true; all to the prejudice of the public
and of respondents’ competitors.

Upon the foregoing complaint, the Commission made the following

Report, FINDINGS A8 TO THE Facts, AND ORDER

Pursuant to the provision of an act of Congress approved Septem-
ber 26, 1914, the Federal Trade Commission issued and served a
complaint upon the respondents, Marion Butler Kirtland and Roy
M. Kirtland, trading under the name and style of Ray Laboratories,
charging them with the use of unfair methods of competition in com-
merce in violation of the provisions of said act.

Respondents having entered their appearance herein and filed
answer to said complaint, a stipulation as to the facts was agreed
upon by and between respondents and the chief counsel of the
Federal Trade Commission wherein it was stipulated and agreed
that the facts therein stated may be taken as the facts in the pro-
ceeding before the Federal Trade Commission and in lieu of testi-
mony before the Commission in support of the charges stated in said
complaint or in opposition thereto, and that the Commission may
proceed further upon said stipulation to make and enter its report
in said proceeding, stating its findings as to the facts and conclusion
and entering its order disposing of the proceeding.

can be plainly seen under a powerful microscope. The coloring matter supplied by nature
fills the minute cells and s deposited in the spaces between the scales,

It is then found that when balr grays, nature has ceased producing color at the hair
root. This deprives the halr of color throughout its length. The actual appearance of
gray 1s caused by air which gets into the hair in place of ecolor.

In working to perfcct Youthray, the coloring matter nature uses was analyzed to
discover its exact chemicals. The next step was to duplicate these natural chemicals
for Youthray. As you will observe when you use Youthray, the necessary natural
chemicals do not form a dye, or stain. The actual color 18 produced within the halr
itgclf. And that ia the natural way. That 18 why Youthray is applied, not to the length
of the hair, but to the scalp, to the hair roots themselves,

You quickly have proof that mature utilizes Youthray; for you apply a non-coloring
Hquid with the result that color creeps up the hairs from root to tip, restoring the gray
bair to its original color.

This process, you now understand, 1s directly the opposite to the action of dye. For
with dyes, or colorless llqulds that change when exposed, you are slways told to comb
them through the hair. Great stress Ig lald upon this combing.

Dyes and stains may work a little more rapldly than Youthray. But a few days more
are of no consequence to anyone when it is remembered that Youthray restores gray
balr In a natural way, that there is no gray left at tbe hair root, that thers ia mo
streaking or uneven application of color, no hint of artificlality.

And of course Youthray does not come off; for it 1s actually witbin the halr itself.
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Thereupon this proceeding came on for decision, and the Com-
mission having duly considered the record, and now being fully ad-
vised in the premises, makes this its report, stating its findings as to
the facts and conclusion drawn therefrom:

FINDINGS AS TO THE FACTS

Par. 1. Respondents Marion Butler Kirtland and Roy M. Kirt-
land are copartners doing business under the firm name and style
of Ray Laboratories with their office and place of business in the
city of Chicago, State of Illinois; and as such copartners and under
said firm name they are and for more than one year last past have
been engaged in the business of selling and distributing to the con-
suming public a so-called hair color restorer named, designated and
denominated by them as “ Youthray ”, being a liquid preparation for
the care and treatment of the human hair and scalp.

Par. 2. In the sale and distribution of said so-called hair color
restorer, “ Youthray ”, respondents carry on and conduct, and for
more than one year last past have carried on and conducted said
business as in this paragraph set forth. Respondents offer for sale,
solicit orders therefor, sell and advertise said so-called “ Youthray ”
to the consuming public through and by means of numerous ad-
vertisements published by them from time to time in magazines,
newspapers, and other periodicals circulating among the consum-
ing public throughout the various States of the United- States; and
also through and by means of advertising booklets, circulars, and
other printed matter, which respondents cause to be sent by mail
and otherwise from their place of business in Chicago, Ill., through
and into many other States of the United States to consumers and
prospective consumers of said so-called “ Youthray”. As a result
of such advertising, solicitation and offering for sale of said so-called
“ Youthray ”, respondents receive from time to time from consumers
and other members of the public, numerous purchase orders for said
so-called “ Youthray ”, which purchase orders, together with remit-
tances of the purchase price of said product, are sent by mail and
otherwise, pursuant to instructions in said advertising matter, from
the respective purchasers in the several States of the United States
to respondents at their place of business in Chicago, Ill. Upon
receipt of said purchase orders, respondents, pursuant thereto, fill
said orders and cause said product “ Youthray ” to be shipped and
delivered by them from their place of business in Chicago, Il
through and into other States of the United States to the respective
purchasers thereof, thus accomplishing and conducting the inter-
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state sale and distribution of said product to the consuming public.
In so carrying on their business respondents are and throughout
the course and conduct thereof have been engaged in interstate com-
merce and in direct, active competition with many other individuals,
partnerships, and corporations similarly engaged in the sale and dis-
tribution, in commerce between and among the various States of
the United States, of competing products and of products used for
similar purposes. .

Par. 3. In said advertising matter, published and circulated by
respondents throughout the space of about one year immediately
prior to August, 1928, and through and by means of which respond-
ents offered for sale, solicited purchase orders therefor, advertised
and sold said so-called “ Youthray ”; respondents caused to be set
forth and printed, as inducements to the purchasing and consum-
ing public to purchase said product, numerous statements and repre-
sentations of and concerning said so-called ¢ Youthray ” so advertised,
which statements and representations were to the following effect:

(1) That said so-called “ Youthray ” was not a dye and did not
when used act as, but directly opposite to, a dye.

(2) That said so-called “ Youthray” would permanently restore
gray hair to its original and natural color,

(8) That said so-called “ Youthray”, when applied, acted through
the hair channel and restored the original and natural color to gray
hair by supplying natural color pigment to the inside of the hair
through its roots, and thus caused nature to assimilate such coloring
matter and to replenish the color glands of the hair with the original
coloring matter.

(4) That the color produced by said so-called “ Youthray ” would
not come off, because it is within the hair itself, and that shampooing
or bathing in salt or fresh water would in no way impair said color.

(5) That said so-called “ Youthray” should be applied to the
scalp of consumers by frequently rubbing it into the scalp, and that
when so used said product was harmless and would not cause any
harmful results to the consumer.

(6) That said so-called “ Youthray ” when applied was a distinct
benefit to the scalp,-aside from its purpose of restoring the original
and natural color to the hair.

(7) That said so-called “ Youthray” was a stimulant to hair
growth and was an effective remedy for and would cure dandruff.

Par. 4. Because of said advertising matter and throughout the
period same was published and circulated by respondents as set
forth in paragraph 3 hereof, respondents sold and distributed large
and substantial quantities of said so-called “ Youthray ” from their
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place of business in Chicago, Ill, to the purchasing and consuming
public in the several States of the United States, which so-called
“Youthray ” so advertised, represented, described, sold, and dis-
tributed was in truth and in fact a lead and sulphur dye and when
applied as directed by respondents acted only as a dye. It could not
and did not, when applied, act through the hair channels nor restore
the original and natural color to gray hair by supplying the natural
color pigment to the inside of the hair through its roots; nor could
or did said product, when applied as directed by respondents, cause
nature to assimilate such coloring matter or to replenish the color
glands of the hair with the natural coloring matter. Said so-called
“ Youthray ”, when applied to the scalp as directed by respondents,
was apt to be harmful to the human body and to cause disease of
the skin. The color produced on the hair by said so-called * Youth-
ray ” would and did become impaired by shampooing or bathing in
salt or fresh water and would and did wear off. Said so-called
“ Youthray ” was not a stimulant to hair growth, nor was it effective
in any degree as a remedy or cure for dandruff.

Par. 5. The aforesaid statements and representations set out in
subparagraphs (1), (2), (3), (4), (5), (6), and (7) of paragraph
3 hereof, and published and circulated by respondents as herein-
before set forth, were false, had the capacity and tendency to and
did mislead and deceive large and substantial numbers of the con-
suming public into purchasing said so-called “ Youthray” in and
because of the erroneous belief that said statements and representa-
tions were true in fact, all to the prejudice and injury of the public
and of respondents’ competitors.

CONCLUSION

The aforesaid false, misleading or deceptive statements, represen-
tations or assertions made by respondents, under the conditions and
circumstances described in the foregoing findings, tended to and had
the effect of unfairly diverting trade from respondent competitors,
were to the prejudice and injury of the publie, and constitute unfair
methods of competition in interstate commerce in violation of the
act of Congress approved September 26, 1914, entitled “ An act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes ™.

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission, the answer of re-
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spondents thereto, and the stipulation as to the facts in lieu of testi-
mony executed and filed by the respondents and the chief counsel of

- the Commission, and the Commission having made its findings as to
the facts with its conclusion that the respondents have violated the
provisions of the act of Congress approved September 26, 1914, en-
titled “ An act to create a Federal Trade Commission, to define its
powers and duties, and for other purposes ”,

1t is now ordered, That respondents, Marion Butler Kirtland and
Roy M. Xirtland, and each of them, their agents, representatives,
servants, and employees, cease and desist, in connection with the sale
and distribution in interstate commerce of any preparation or prod-
uct for the care, treatment or dressing of the human hair or skin—

(1) From making or causing to be made in any manner whatso-
ever any representations, statements, or assertions to the effect that
such perparation or product (a) is not a dye, (3) or that it does not
act as a dye, (o) or that it will restore gray hair to its original or nat-
ural color, (d) or that it acts through the hair channel or that it
supplies color pigment to the inside of the hair through the roots or
otherwise, (¢) or that it causes nature to assimilate such coloring mat-
ter, (f) or that it replenishes the color glands of the hair, (¢) or
that the color produced thereby will not come off or can not be im-
paired by shampooing or bathing, (%) or that it is harmless or will
not produce harmful or deleterious effect upon the user, (¢) or that
it is beneficial to the scalp, (j) or that it is a stimulant to hair
growth, (%) or that it is a remedy or cure for dandruff; when any
such statements, representations, or assertions are not respectively
true in fact.

(2) From making or causing to be made in any manner whatso-
ever any other false, misleading, or deceptive representation, state-
ment, or assertion of or concerning the ingredients, uses, effects, ac-
tion, origin, manufacture, sale, or distribution of any such prepara-
tion or product.

It is further ordered, That respondents, Marion Butler Kirtland
and Roy M. Kirtland, shall, within 80 days after the service upon
them of copies of this order, file with the Commission a report in
writing setting forth in detail the manner and form in which they
have complied with the order to cease and desist hereinabove set
forth.
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In tHE MATTER OF

BOWEY'S, INCORPORATED

COMPLAINT (S8YNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914

Docket 1588, Complaint, July 21, 1928—Decision, June 29, 1929

Where a corporation engaged in the manufacture and/or sale of true fruits,
true fruit flavors, and imitation frult flavors made from aldehydes and
esters, with aclds and aniline colors, for compounding drinks simulating the
color and taste of those made with the julces of the grape, cherry, and rasp-
berry, respectively, sold under the names *“Cherry Flip”, ‘ Raspberry
Flp", and “Grape Flip"”, along with its true .frult “Lemon Flip” and
“ Qrange Flip ", to jobbers and operators of pool rooms and soda fountains,

(a) Conspicuously labeled the containers of its sald imitation fruit flavors,
“ Grape Flip”, “Cherry Flip”, or “Raspberry Flip”, as the case might
be, together with the word *imitation” in relatively inconspicuous letters,
and supplied and sold to customers coolers containing the words “ Bowey’s
Frulty Flips, Chicago, U. 8. A.”, together with labels to be pasted upon the
bottom thereof, exposed to view upon the inverting of the cooler or bottle,
containing the words * Grape Fiip”, “ Cherry Flip”, or “ Raspberry Flip ™,
and with the word “ imitation” in much smaller letters; and

(b) Advertised its sald “ Grape Flip” In a trade perlodical of nation-wide
circulation among dealers and dispensers of soft drinks, under the afore-
gsald name, and characterized the same, along with two other true fruit
flips, as “dripplng with the full, ripe, lusclous flavor of the ripe fresh
fruit”, without Indicating the Imitatlon character of said first named
product, and in {ts * Wholesale Price List of Crushed Fruit, Concentrated
Fruit Stocks, Fudges, Hot Chocolate Powder, For the Soda Fountain?®,
sent to customers, represented that Its “ Frult Stocks and Concentrated
Fruit Syrups are of Highest Quality and our Low Temperature Method
ot Packing Preserves in Full, Rich Flavor of Fresh Fruit”, and described
its fruitless imitation flavors as “ Grape Flip, Cherry Flip, and Raspberry
Flip ", without disclosing that said flips were not made from true frults;

With the capacity and tendency to mislead immediate buyers of its said imita-
tion grape, cherry, and raspberry flavors into the bellef that the same
were made In whole or in part of the julce or fruit so deslgnated, and to
mislead and decelve ultimate purchasers of beverages made therefrom into
belleving the same to be composed in whole or in part of the fruit or julce
deslgnated: .

Held, That such practices, under the circumstances set forth, were to the preju-
dice of the public and competitors and constituted unfair methods of com-
petition, )

Mr. E. J. Hornibrook for the Commission.
Lannen & Hickey, of Chicago, Ill., for respondent.
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Sxxorsis oF CoMPLAINT

Reciting its action in the public interest, pursuant to the provi-
sions of the Federal Trade Commission Act, the Commission charged
respondent, an Illinois corporation engaged in the manufacture of
flavoring extracts, concentrates and syrups not containing any fruit
or fruit juices, and in the sale thereof to purchasers in various States
for use in compounding soft drinks, and with principal office and
place of business in Chicago, with naming product misleadingly, mis-
branding or mislabeling and advertising falsely or misleadingly in
violation of the provisions of section 5 of such act, prohibiting the
use of unfair methods of competition in interstate commerce.

Respondent, as charged, engaged as above set forth, brands, labels,
describes, and sells its said product as “Bowey’s Fruity Flips,”
“ Grape Flip,” “ Cherry Flip,” “ Strawberry Flip,” and “ Raspberry
Flip,” and advertiges said products thus labeled, branded, and de-
scribed, in newspapers, magazines, periodicals, pamphlets, and other
publications of general circulation throughout the various States
with such representations as “ Bowey’s fruit stocks are concentrated
syrups of the highest quality prepared at low temperature to preserve
the delicious flavor of the fresh fruit,” “ Our low temperature method
of packing, preserves the full rich flavor of the fresh fruit,” “ Highly
concentrated flavors of the richest, truest aroma of the fresh fruit,”
" “Dripping with the full, rich, luscious flavor of the ripe, fresh fruit,”
% Equal in flavor to the juice of the fresh squeezed fruit,” and sup-
plies its said extracts thus branded, labeled, described, and repre-
sented as regards the nature and character thereof, to dispensers of
soft drink beverages, for display and by whom they are thus dis-
played to the public in the sale of beverages compounded therefrom.

Respondent’s said brands, trade names, labels, descriptions, and
representations of its said product, as charged, “have the capacity
and tendency to, and do, mislead purchasers of said flavoring ex-
tracts, concentrates, and syrups and the beverages made therefrom
into the belief that said flavoring extracts, concentrates, syrups, and
beverages are composed, in whole or in part, of the fruits or the
juice of the fruits, as represented and described, and the said adver-
tising matter supplied to the dispensers and distributors of said
flavoring extracts, concentrates, syrups, and beverages, and said trade
names, brands, and labels furnish them with the means of deceiving
and defrauding the consuming public,” and respondent’s said acts
and practices, as above set forth, tend to and do divert business from
and otherwise injure and prejudice competitors, among whom there
are individuals and concerns dealing in pure fruit juices or extracts,
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truthfully marked and advertised by them; all to the prejudice of
the public and of respondent’s competitors.
Upon the foregoing complaint, the Commission made the following

Report, FinpiNcs as 10 THE Facrs, Axp OrbER

Pursuant to the provisions of an act of Congress approved Septem-
ber 26, 1914, the Federal Trade Commission issued and served a
complaint upon the respondent, Bowey’s, Inc., charging it with the
use of unfair methods of competition in commerce, in violation of
the provisions of section 5 of said act.

Respondent having entered its appearance and filed its answer
to said complaint, hearings were had before a trial examiner, thereto-
fore duly appointed, and testimony was heard and evidence received
in support of the charges stated in the complaint, and in opposition
thereto. Thereafter, this proceeding came on regularly for decision,
and the Commission having duly considered the record, and being
now fully advised in the premises, makes this its report, stating its
findings as to the facts and conclusion drawn therefrom:

FINDINGS AS TO THE FACTS,

Paracraru 1. Respondent, Bowey’s, Inc., is an Illinois corporation
with its principal place of business in the city of Chicago. It was
incorporated in the year 1908. It is engaged in the manufacturing
and selling to jobbers and operators of pool rooms and soda fountaing
located in the several States of the Union, true fruits, true fruit
flavors and imitation fruit flavors for use in compounding soft
drinks. These fruits and flavors are named and called by respond-
ent, Bowey’s Lemon Flip, Bowey’s Orange Flip, Bowey’s Cherry
Flip, Bowey’s Raspberry Flip and Bowey’s Grape Flip. The first
two named flips are made from true fruit. The last three named
flips are imitation fruit flips, artificially flavored and colored, and
are entirely free of any fruit or the juice of any fruit. These three
imitation fruit flavors are made from aldehydes and esters with
acids and aniline colors for compounding drinks which simulate the
color and taste of drinks made with the juices of the grape, cherry
and raspberry, respectively.

Par. 2. Respondent causes its products, when so sold, to be shipped
from said place of manufacture through and into other States of the
United States to the purchasers thereof, and in the course and con-
duct of its said business is in competition with other corporations,
partnerships, and individuals making and/or selling true fruit juices
and flavors and imitation fruit flavors in commerce.
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Par. 3. Respondent’s sales of the said imitation fruit flips are ap-
proximately $1,000 per year. These said imitation fruit flips sell for
$7 per gallon. Respondent began the manufacture and sale of these
imitation flips in the year 1924 and has continued the same up to the
present, time.

Pax. 4. Prior to March, 1928, respondent placed upon the bottles
shipped to its customers, which bottles contained said imitation flips,
labels upon which were printed in very conspicuous red letters the
words “ Grape Flip,” “ Cherry Flip,” and “ Raspberry Flip,” as the
flavor might be, and on each label the word “imitation” appeared
printed in much smaller, dark and less conspicuous letters. Re-
spondent discontinued the use of the labels last described in March,
1928. Since then it has labeled its imitation products as—

IMITATION GRAPR FLAVOR, ARTIFICIALLY COLORED
or
IMITATION CHERRY FLAVOR, ARTIFICIALLY COLORED
or
IMITATION RASPBERRY FLAVOR, ARTIFICIALLY COLORED

For over two years prior to March, 1928, coolers to be used in the
dispensing of true fruit flavors and these imitation flavors were sold
by respondent to its customers in various States of the United States.
These coolers bore the legend in large letters:

BOWEY'S FRUITY FLIPS
CHICAGO U. 8. A,

In March, 1928, the following label was substituted for the label
described last above:

BOWEY'S FLAVORED FLIPS
5 CENTS A GLASS

These coolers were sold by respondent to its said customers and
about 400 of them have been disposed of. Prior to March, 1928,
respondent also supplied its said customers, to whom it had sold these
said coolers, with labels to be pasted upon the bottom of the bottles
containing the imitation fruit juices, which labels contained the
words “ Grape Flip” or “Cherry Flip” or “Raspberry Flip” fol-
lowed, in each instance, by the word ®imitation” in letters much
smaller than those used to designate the name of the flip. This label,
when the bottle was inverted for use in this cooler, was in full view.
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In March, 1928, respondent changed the wording of the labels which
it supplied dealers to be affixed to said inverted bottles to read:

IMITATION GRAPH FLAVOR AND COLOR,
IMITATION CHERRY FLAVOR AND COLOR, and
IMITATION RASPBERRY FLAVOR AND COLOR

as the case might be. In these labels, described last above, the word
“imitation ” is printed in as conspicuous letters as the other words
appearing thereupon.

In June, 1926, the respondent advertised “ Grape Flip” in the
“Soda Fountain ”, a publication of nation-wide circulation among
dealers and dispensers of soft drinks as “ Grape Flip ” without in-
dicating that the same was an imitation, and therein characterized
grape flip and two other flips which were of true fruit as “ dripping
with the full, ripe, luscious flavor of the ripe fresh fruit.” Respond-
ent has not so advertised in a magazine since June, 1926.

For a year or more following September 1, 1926, respondent issued
and sent to its customers what it styled its “ Wholesale Price List of
Crushed Fruit, Concentrated Fruit Stocks, Fudges, ot Chocolate
Powder, For the Soda Fountain ”, In this publication, respondent
made the statement:

Bowey's Frult Stocks and Concentrated Frult Syrups are of Highest Quality

and our Low Temperature Method of Packing Preserves in Full, Rich Flavor
of Fresh Fruit.

and described its fruitless imitation as
Grape flip, Cherry filp, and Raspberry flip.

without explanation that these flips were not made of true fruit.
This price list has not been used since March, 1928, and has only been
distributed to its salesmen and jobber customers,

Par. 5. The said representations made by respondent in the publi-
cation “ Soda Fountain” and the said representations made by re-
spondent prior to March, 1928, on labels and brands as set forth in
the foregoing findings of fact have the capacity and tendency to
mislead immediate buyers of respondent’s imitation grape, cherry
and raspberry flavors into the belief that same are made in whole
or in part of the juice or fruit so designated, and have the capacity
and tendency to mislead and deceive ultimate purchasers of beverages
made from said imitation flavors into the belief that said beverages
are composed in whole or in part of the juice or fruit so designated.
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CONCLUSION

The practices of the said respondent, under the conditions and
circumstances described in the foregoing findings are to the prejudice
of the public and respondent’s competitors, and are unfair methods
of competition in commerce and constitute a violation of an act
of Congress approved September 26, 1914, entitled “An act to create
a Federal Trade Commission, to deﬁne its powers and duties, and
for other purposes . -

ORDER TO CEASE AND DISIST

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission, the answer of the
respondent, the testimony and evidence received by a trial examiner
heretofore duly appointed by the Commission and the briefs filed
herein, and the Commission having made its findings as to the facts
and its conclusion that the respondent has violated the provisions of
an act of Congress approved September 26, 1914, entitled “An act
to create a Federal Trade Commission, to define its powers and
duties, and for other purposes”,

It is now ordered, That the respondent, Bowey’s Inc., its repre-
sentatives, agents, servants, employees and successors, cease and desist
from using in connection with the sale in interstate commerce of any
beverage flavor, the words ¢ Cherry ”, “ Raspberry ”, or “ Grape”
or either of them, or any other word or letter or pictorial illustration
signifying a fruit or fruit juice as a trade brand, label or designa-
tion of a product not composed of the fruit or fruit juice indicated,
unless the said words designating the product be immediately pre-
ceded by the word “ Imitation ” and followed by the word “ Flavor ”
and by the words “Artificially Colored ”, all printed in type as con-
spicuous as that in which the other words designating the product
are printed.

It i3 further ordered, That the respondent, Bowey’s, Inc., shall
within 60 days after the service upon it of a copy of this order, file
with the Commission a report in writing setting forth in detail the
manner and form in which it has complied with the order to cease
and desist hereinbefore sct forth.
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I~ tar MaATTER OF

SETHNESS COMPANY

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. § OF AN ACT OF CONGRESS APPROVED SEPT. 28, 1914

Docket 1541, Complaint, Oct. 18, 1928—Decision, June 29, 1929

Where a corporation engaged in the manufacture of extracts, concentrates

(a

-

()

(0)

and flavors nelther made from the juice or fruit of the grape, cherry, or
other fruits concerned, nor containing the same In such substantial quan-
tity as to be properly referred to by the names thereof or by such words
as “ Grapette ”, * Cherryette ”, etc., and in the sale of said products through
traveling salesmen primarily to jobbers, manufacturers, and/or bottlers
to serve as a basis for soft drinks bottled and sold by them to the retail
and other trade in the various States,

Made such statements in advertising saild products in trade Journals and
other publications circulating among the varlous States as “‘The Best
Grape we have ever used’ is the unanimous testimony of bottlers every-
where who have tried Sethness famous Concord Grape. ‘DBest Grape'
means a grape of the true fruit character, a profit maker, and a prestige
builder ”;

Described 1ts sald products in certain advertising booklets issued by it
periodically as * Grape Catawba White”, “ Grape Concord true”, * Grap-
ette ”, * Cherryette, clear”, * Bananaette, clear”, “Lemonette, cloudy”,
“ Lymette, cloudy”, * Limonette”, *“Orangette”, *I’eachette”, *“Rasp-
berryette ”, and “ Strawberryette ", and labeled certain of its said products
with the words “ Catawba Grape White”, * Cherryette”, * Concord
Grape", “Grapette”, and other such names as immediately above set
forth; and

Stated on placards and tin signs furnished to its bottler customers for
distribution by them among the retail trade * Drink Peachette, a refresh-
ing carbonated beverage”, or “ Drink Concord Grape Soda ™, or “ The real
drink. ‘The taste tells—try It’ with Concord Grape Soda", and In con-
nection therewith displayed a representation of a bottle and glass fllled
with a purple liquid to simulate the color of grape julce;

With the result of thereby asserting and clearly importing and implylng to a

substantial part of the purchasing public that beverages made from its
sald products were composed in whole or in part from natural fruit or
the juice thereof and of thus supplying to Jobbers and bottlers of sald
flavoring extracts, concentrates, and sirups, and retall dispensers of
beverages made therefrom the means of decelving and defrauding the
consuming public, and with the capacity and tendency to mislead and
deceive purchasers of said beverages as to the composition thereof, as
above set forth, and to suppress competition in the sale of truthfully
marketed extracts, sirups, concentrates, and beverages made therefrom,
whether artificially colored and flavored and not made from the product
of any fruit or julce thereof, or so made In whole or in part, and of divert-
ing trade therefrom:

24925°—31—voL 13—b
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Held, That such practices, under the circumstances set forth, constituted
unfair methods of competition.

Mr. Edward L. Smith for the Commission.
Mr. W. Parker Jones, of Washington, D. C., for respondent.

Sy~opsis oF COMPLAINT

Reciting its action in the public interest, pursuant to the provi-
sions of the Federal Trade Commission Act, the Commission
charged respondent, an Illinois corporation engaged in the manu-
facture of artificially colored and flavored, flavoring extracts, con-
centrates, and sirups containing no fruit or fruit juice, and in the
sale thereof to bottlers, directly, and, indirectly, through jobbers
located throughout various States, with naming product mislead-
ingly, misbranding, or mislabeling and advertising falsely or mis-
leadingly in violation of the provisions of section 5 of such act,
prohibiting the use of unfair methods of competition in interstate
commerce.

Respondent, as charged, engaged, as above set forth, conspicuously
labels the containers of its aforesaid products with brand or trade
names including the words “ Carawea Grare Warre ”, “ CoNcorp
Grare ”, “ GrareTTE 7, ¢ CHERRYETTE 7, “ PEACHETTE ”, ¢ STRAWBERRY-
ETTE ”, “ BANANAETTE ”, “ LEMONETTE 7, “ ORANGETTE 7, “ LiyMETTE 7,
“ LimoNerTE 7y and “ RAsPBERRYETTE 7, together with the word “imi-
tation ” underneath, in smaller type, and, in still smaller type the
words “artificially colored ”, and directions for the manufacture of
beverages therefrom, and sells its said products in containers thus
labeled to bottlers of beverages made therefrom, by whom and by
whose retail dealer vendees, said beverages, made from said flavoring
extracts, concentrates, and sirups, and containing no fruit or fruit
juice, and sold in bottles containing about six fluid ounces, usually,
are described and designated in connection with their sale and offer to
the public as “CarawsBa Grare Warre”, “Coxoorp Grare?”,
% GRaPETTE ¥, “ CHERRYETTE ”, “ PEACHETTE”, “ STRAWBERRYETTE ”,
“BananaErTe?, “Lemonerre”, “Lymerte”, “OraNgETIE”,
“ LiMoNETTE ” and “ RasrnerrYETTE ”, and in its advertiscments of
its said products under the aforesaid names or brands, in trade
journals, booklets, pamphlets, circulars, periodicals, and other printed
matter circulated generally throughout the various States, and on
placards and tin signs and in circulars, booklets, and other printed
matter supplied to bottlers and to retailers of beverages made from
jts said extracts, etc., and displayed to the public in connection with
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the sale of the beverages in question, sets forth numerous false, mis-
leading, and deceptive statements, representations, and depictions of
and concerning the nature and character of its said products, includ-
ing, in addition to said brand names, such statements as—

“The best grape we have ever used ” is the unanimous testimony of bottlers
everywhere who bave tried Sethness Famous

CONCORD GRAPE

“ Best Grape ” means a grape of the true fruit character, a profit maker and
a prestige bullder.

Your customers will find in any “ Ette” the same tempting, deliclous flavor
as In the rich, ripe fruit from which it takes its name.

DeiNK COoNCORD GRAPE Sopa. THE REAL DrINK THE TAsTE TELLS—TRY IT WITH
CONCORD SODA.

and in connection therewith, a bottle and a glass filled with a purple
liquid pictorially displayed to simulate the color of grape juice.

“ Respondent’s said brands, trade names, labels, and its aforesaid
statements, representations, and depictions of and concerning the
nature and character of its said flavoring extracts, concentrates, and
sirups and beverages made therefrom ”, as charged, “tend to and do
assert and clearly import and imply to a substantial part of the pur-
chasing public that beverages made from respondent’s said flavoring
extracts, concentrates, and sirups are composed in whole or in part
from natural fruit or the juice from natural fruit ”, and, along with
its advertising matter carrying such statements, etc., have the capac-
ity and tendency to mislead and deceive purchasers of the beverages
in question into believing the same to be composed as above set forth,
and said brands, trade names, labels, and advertising matter “sup-
plied to jobbers and bottlers of said flavoring extracts, concentrates,
and sirups, and retail dispensers of beverages made therefrom ”,
further, as charged, “furnish them with the means of deceiving and
defrauding the consuming public”, and have the tendency and
capacity to suppress competition in the sale of truthfully marketed
flavoring extracts, sirups, and concentrates, and beverages made
therefrom, whether containing no fruit or fruit juices and artificially
colored and flavored, or made in whole or in part from fruits or fruit
juices, and divert trade from said competitive truthfully branded,
labeled, advertised, and otherwise marketed products; all to the
prejudice of the public and of respondent’s competitors.

*a S
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Upon the foregoing complaint, the Commission made the following

Report, FINDINGS A8 To THE Facts, AND ORDER

Pursuant to the provisions of an act of Congress approved Sep-
tember 26, 1914, entitled “ An act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes ”,
the Federal Trade Commission issued and served its complaint upon
the respondent, Sethness Co., a corporation, charging it with the use
of unfair methods of competition in commerce in violation of the
provisions of section 5 of the said act of Congress.

The respondent having entered its appearance and having filed its
answer herein, and the chief counsel for the Federal Trade Commis-
sion and counsel for the respondent having thereafter executed and
filed a stipulation containing an agreed statement of facts and hav-
ing therein stipulated that the said statement of facts might be taken
as the facts in this proceeding and in lieu of testimony in support
of the charges stated in the complaint, or in opposition thereto; and
the chief counsel for the Federal Trade Commission and counsel for
the respondent having agreed in the said stipulation that the Fed-
eral Trade Commission might proceed upon said statement of facts
to make its report, stating its findings as to the facts (including in-
ferences which it might draw from the said stipulated facts) and
its conclusion based thereon, and enter its order disposing of the said
proceeding, without the presentation of argument or the filing of
briefs (except that respondent in the said stipulation reserved the
right to submit to the Commission a memorandum of argument re-
garding the form and substance of the order to cease and desist
which, it was agreed in the said stipulation, the Commission might
enter upon the facts stipulated); and the respondent having sub-
mitted such memorandum of argument to the Commission and the
Commission having duly considered the same and being fully ad-
vised in the premises, makes this its findings as to the facts and its
conclusion drawn therefrom:

FINDINGS AS TO THE FACTS

Paracrarn 1. Sethness Co. is a corporation organized, existing
and doing business under and by virtue of the laws of the State
of Illinois, with its principal place of business located in the city
of Chicago, in the State of Illinois. It is now and, for more than
one year last past, has been engaged in the manufacture of extracts,
concentrates, and flavors for use in the preparation of beverages,
and in the sale and distribution of its said products in commerce
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between and among various States of the United States. It causes
its said products, when sold, to be shipped from its place of business
located in the State of Illinois, to purchasers thereof located in
States of the United States other than the State of Illinois. In the
course and conduct of its business, Sethness Co. was at all times
herein referred to, in competition with other corporations, individ-
uals, firms, and partnerships engaged in the sale and distribution
in interstate commerce of similar products.

Par. 2. In the course and conduct of its business as described in
paragraph 1 hereof, Sethness Co. sells its products through travel-
ing salesmen primarily to jobbers, manufacturers, and/or bottlers,
who use said products as a basis for the soft drinks which they
bottle and sell to the retail and other trade located in various
States of the United States. As means for promoting the sale of
its products, the said company caused advertisements to be inserted
in trade journals and other publications having circulation between
and among various States of the United States, some of the said
advertising matter used in 1927 containing such language as—

“The Best Grape we have ever used” is the unanimous testimony of
bottlers everywhere who have tried Sethness Famous

CoNCORD GRAPE

“ Begt Grape” means a grape of the true fruit character, a profit maker,
and g prestige bullder,

The aforesaid company also caused certain of its beverage extracts
to be advertised in booklets issued in 1927 at intervals of about two
months apart, wherein the said products were listed under the gen-
eral trade name or designation “ Cosco”, and were described as
% Grape Catawba White”, “ Grape Concord true”, “ Grapette ”,
“ Cherryette, true”, * Bananaette, clear”, “Lemonette, cloudy ”,
“ Lymette, cloudy”, “Limonette”, “Orangette”, * Peachette”,
“ Raspberryette ” and “ Strawberryette”. The said company also
furnished placards and tin signs to its bottler customers for dis-
tribution among the retail trade. The reading matter on said ad-
vertising media was as follows: “Drink Peachette, a refreshing
carbonated. beverage ” or * Drink Concord Grape Soda”, or “ The
real drink. ¢The taste tells—try it’ with Concord Grape Soda ”,
and in connection therewith, a bottle and a glass were pictorially
displayed as filled with a purple liquid to simulate the color of grape
juice. On labels affixed to certain of its products, appeared the
words, ¢ Catawba Grape White ”, “ Cherryette ”, “ Concord Grape ”,
“ Grapette ", * Orangette ", “ Peachette ”, “ Strawberryette ”, “ Ba-
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nanaette ”, “ Lemonette ”, * Lymette ”, ¢ Limonette ”, “ Raspberry-
ette ”, and the like; when in truth and in fact, the products branded
or labeled, designated, described, and/or advertised as aforesaid were
neither manufactured from the juice or the fruit of-either the grape,
cherry, banana, lemon, lime, orange, peach, raspberry, or strawberry,
nor did they contain the juice or the fruit thereof in such substantial
quantity as to be properly and accurately designated, described, or
referred to by the use of the words, “ Lemon ”, “ Grape ”, “ Con-
cord ”, “ Catawba ”, “ Cherry”, “ Banana”, “Lime”, “Orange”,
“ Peach ”, “ Raspberry ”, or “ Strawberry ”, or any of them, or by
the use of the words, * Grapette”, “ Cherryette”, “Peachette ”,
“ Strawberryette ”, “ Bananaette”; “Lemonette”, ¢ Lymette”,
“ Limonette ”, “ Orangette ”, “ Raspberryette ”, or any of them.

Par. 3. Respondent’s said brands, trade names, labels, and its
aforesaid statements, represéntations, and depictions of and con-
cerning the nature and character of its said flavoring extracts, con-
centrates, and sirups and beverages made therefrom tend to and do
assert and clearly import and imply to a substantial part of the pur-
chasing public that beverages made from respondent’s said flavor-
ing extracts, concentrates, and sirups are composed in whole or in
part from natural fruit or the juice from natural fruit.

Par. 4. Respondent’s said brands, trade names, labels, and said
advertising matter carrying aforesaid statements, representations,
and depictions of and concerning the nature and character of
respondent’s said flavoring extracts, concentrates, and sirups and
beverages made therefrom have the capacity and tendency to mis-
lead and deceive purchasers of beverages made from respondent’s
said flavoring extracts, concentrates, and sirups into the belief that
said beverages are composed in whole or in part of the fruits or the
juice of the fruits, as represented and described in respondent’s said
brands, names, labels, and advertising matter. Respondent’s said
brands, trade names, labels, and said advertising matter supplied to
jobbers and bottlers of said flavoring extracts, concentrates, and
sirups, and retail dispensers of beverages made therefrom furnish
them with the means of deceiving and defrauding the consuming
public.

Par. 5. Respondent’s said brands, trade names, labels, and its said
advertising matter carrying aforesaid statements, representations,
and depictions of and concerning the nature and character of its
said flavoring extracts, concentrates, and sirups and beverages made
therefrom, as described herein, have the tendency and capacity to
suppress competition in the sale of truthfully marketed flavoring ex-
tracts, sirups, and concentrates and beverages made therefrom,
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which are not made from the product of any fruit or fruits, or the
juice of any fruit or fruits, but are artificially colored and flavored
and of diverting trade from said truthfully marketed products and
have the capacity and tendency to suppress competition in the sale
of truthfully marketed concentrates and beverages made in whole
or in part from the product of fruits, or the juice of fruits, and of
diverting trade from said truthfully marketed products.

CONCLUSION

The practices of the respondent under the conditions and circum-
stances set forth in the foregoing findings are to the prejudice of
the public and of respondent’s competitors, and are unfair methods
of competition in commerce and constitute a violation of section 5 of -
an act of Congress approved September 26, 1914, entitled “ An act
to create a Federal Trade Commission, to define its powers and
duties, and for other purposes.”

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission, the answer thereto
by the respondent, and an agreed statement of facts, and the Com-
mission having duly considered the same and having made its find-
ings as to the facts and reached and entered its conclusion that the
respondent has violated the act of Congress approved September 26,
1914, entitled “An act to create a Federal Trade Commission, to de-
fine its powers and duties, and for other purposes ”,

Now therefore it is ordered, That the respondent, Sethness Co., its
representatives, agents, servants, employees, and successors cease and
desist from:

(1) Using in connection with the sale in interstate commerce of
any beverage concentrate or sirup the words “ Lemon ”, “ Grape ”,.
% Concord ”?, “Catawba ”, “ Cherry ”, “Banana”, “Lime”, “Or-
ange ” “ Peach ”, “ Raspberry ”, or “ Strawberry ”, or either of them,
either with or without suffix, or any other word or letter or pictorial
illustration, signifying a fruit or fruit juice as a trade brand, label,
or designation of a product not composed of the fruit or fruit juice
indicated unless the said words designating the product be immedi-
ately preceded by the word “ Imitation ” and followed by the words
“Artificially Colored ”, all printed in type as conspicuous as that in
- which the other words designating the product are printed.
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(2) Using in connection with the sale in interstate commerce of
any beverage flavor, any or either of the aforementioned words or
any other word, or letter or pictorial illustration signifying a fruit
or fruit juice as a trade brand, label, or designation of a product not
composed of the fruit or fruit juice indicated, unless the said word
designating the product be immediately preceded by the word “ Imi-
tation” and followed by the word “Flavor” and by the words
“Artificially Colored ”, all printed in type as conspicuous as that in
which the other words designating the product are printed.

It s further ordered, That the respondent, Sethness Co., shall,
within 60 days from service upon it of a copy of this order, file with
the Commission a report in writing setting forth in detail the manner
and form in which it has complied with the order herein set forth
by the Commission.
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IN THE MATTER OF

MORRIS MASSING, TRADING UNDER THE NAME AND
STYLE OF COLUMBIA PANTS MANUFACTURING COM-
PANY

COMPLAINT (SYNQPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGLED
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 1590. Complaint, Mar. 29, 1929—Deoision, June 29, 1929

Where an individual engaged In the sale of men’s and boys' pants and shirts,
and neither making the same, nor owning, interested in, controlling, or oper-
ating any plant so doing, but having the same made by independent con-
tractors,

(a) Falsely represented himself or his business as manufacturer and maker of
said products, through use of a trade nanie including the word * manu-
facturing,” and the placing thereof on his letterheads, envelopes, involces,
and other printed matter, together with such legends as * Manufacturers
of Southern Brand Men’s and Boys' Pants” and “Makers of Southern
Brand Pants for Men and Young Men”; and

(b) Labeled, ticketed, or tagged the aforesaid articles so dealt in by him,
“ Union Made,” notwithstanding the fact that nelther he, nor said con-
tractors, were employers of union labor;

With the capacity and tendency to mislead and decelve retailers and con-
sumers into belleving saild products to have been made by him, and a sub-
stantial portion of the purchasing public into belleving the same to have
been made in mills or elsewhere by such labor and to induce the purchase
thereof as and for garments bought directly from the manufacturer thereof
and/or made by union labor and as such preferred by that substantial
proportion of the purchasing public affiliated therewith, and thereby to
divert trade from manufacturing competitors in fact employing union
workmen in the making of the garments concerned and truthfully adver-
tising and describing the same:

Held, That such practices, under the circumstances set forth, constituted unfair
methods of competition.

Mr. James M, Brinson for the Commission.
Mr, Erwin 1. Feldman, of Baltimore, Md., for respondent.

Syn~opsis oF COMPLAINT .

Reciting its action in the public interest, pursuant to the provi-
sions of the Federal Trade Commision Act, the Commission charged
respondent, engaged at Baltimore in the sale of men’s and boys’
pants and shirts to purchasers in other States, and neither employ-
ing any union labor in connection with said articles, nor owning,
controlling, nor operating any mill, factory, or plant making the
same, but purchasing said products from independent contractors
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who make them with nonunion labor, with using misleading trade
name, misrepresenting business status, advertising falsely or mis-
leadingly and misbranding or mislabeling, in violation of the pro-
visions of section 5 of such act, prohibiting the use of unfair methods
of competition in interstate commerce.

Respondent, as charged, owning no factory or plant, as above set
forth, displays the trade name Columbia Pants Manufacturing Co.
in his business, conspicuously at or near the entrance to his place of
business, and features the same on his letterheads, envelopes, in-
voices, and other printed matter, together with the words “ Manu-
facturers of Southern Brand Men’s and Boys’ Pants ” and “ Makers
of Southern Brand Pants for Men and Young Men ” and further
brands, labels, tickets, or tags the garments dealt in by him as
above set forth “ Union Made ”,

The use, as alleged, of the aforesaid trade name has the capacity
and tendency “to mislead and deceive the public, including retailers
and consumers, into the belief that the men’s and boys’ pants and
shirts offered for sale by him in interstate commerce have been, and
are, manufactured and made by the Columbia Pants Manufacturing
Co., and to induce the purchase of said products in that belief,” and
respondent’s practice of labeling his garments “ Union Made ” has
the capacity and tendency to mislead and deceive “ a substantial por-
tion of the purchasing public, including retailers and consumers ”
into believing said garments to have been made by union labor and
to induce the purchase in such belief and thereby divert trade from
competitors truthfully advertising and describing their products;?
all to the prejudice of the public and respondent’s competitors; of
whom some are engaged in the manufacture and sale of the articles
in question, and so advertise and represent, and of whom some manu-
facture such articles with the employment of union labor, and are
thereby entitled to label their products “ Union Made ”.

1 Referring to the use of the words * Unlon Made ", the complaint states in part:

A substantlal proportion of the purchasing publie In the varlous States of the United
States has for several years last past belonged to, or affliated with, directly or indl-
rectly, and now belopgs to, or afiliates with, directly or indirectly, various organizations
of labor embracing artisans, craftsmen and workers of all classes, usually known as
unions. Such portion of the public prefers to purchase for Iits or their consumption,
articles of wearing apparel or other articles manufactured in factorles, mills or plants,
employing or using artisans, craftsmen or workers belonging to, or afiliated with, some
union of organized labor, or by individuals so belonging to, or afiiliated with, or employ-
ing artisans, creftsmen or workers belonging to, or affillated with, some labor union,

The words “ Unlon Made” applied to, or appearing on, the products Bold or offered
for sale signify and mean, and among such portion of the purchasing public are under-
stood to eignify and mean, that the sald products have been manufactured by union
labor,
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Upon the foregoing complaint, the Commission made the following
REerort, FINDINGS A8 To THE FacTs, AND ORDER

Pursuant to the provisions of an act of Congress approved Sep-
tember 26, 1914, the Federal Trade Commission issued on the 29th
of March, 1929, and thereafter served upon the respondent above
named a complaint charging him with the use of unfair methods of
competition in interstate commerce in violation of the provisions of
said act. Respondent entered his appearance and filed answer to
said complaint on April 11, 1929,

Thereafter the respondent on June 19, 1929, filed with the Federal
Trade Commission a motion for leave to withdraw his answer so
filed on April 11, 1929, for the purpose of permitting respondent
to file a return and consent to the making of findings as to the facts
and an entry of an order to cease and desist, pursuant to the Com-
mission’s rules of practice with respect to answer (Rule III, sub-
division 2). Thereafter the Commission on 29th day of June granted
respondent’s said motion and accepted and filed his return and con-
sent to the making of findings as to the facts and an entry of an
order to cease and desist.

Thereupon this proceeding came on for decision upon the com-
plaint, respondent’s return and answer filed June 21, 1929, and the
record herein, and the Federal Trade Commission having duly con-
sidered the same and being now fully advised in the premises, pur-
suant to said rule of practice III, subdivision 2, makes this its find-
ings as to the facts and conclusion:

FINDINGS A8 TO THE FACTS

Paracrarur 1. Respondent, Morris Massing, under the name and
style of Columbia Pants Manufacturing Co., for several years last
past has been, and now is, engaged at Baltimore in the State of
Maryland in the business of offering for sale and of selling in com-
merce among and between the various States of the United States,
men’s and boys’ pants and shirts, and of transporting or causing the
same to be transported, when sold, to purchasers in other States of
the United States in competition with individuals, partnerships, and
corporations likewise engaged in the sale and distribution of similar
products in interstate commerce.

Par. 2. In the course and conduct of said business, respondent
displays in a conspicuous manner at or near the entrance to his
place of business in Baltimore, State aforesaid, the name, Columbia
Pants Manufacturing Co., and letterheads, envelopes, invoices and
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other printed matter used, or distributed by him, in the various
States of the United States, among purchasers and prospective cus-
tomers, bear the legends: “Columbia Pants Manufacturing Co.,
Manufacturers of Southern Brand Men’s and Boys’ Pants”; and
“The Columbia Pants Mfg. Co., Makers of Southern Brand Pants
for Men and Young Men ”, whereby and otherwise respondent has
represented and represents the Columbia Pants Manufacturing Co.
as manufacturers and makers of the men’s and boys’ pants and other
garments offered for sale and sold by respondent under and through
said trade name. In truth and in fact respondent neither individu-
ally nor as Columbia Pants Manufacturing Co. or otherwise has
been, or is manufacturer or maker of said men’s and boys’ pants or
other garments offered for sale or sold as aforesaid by respondent
and neither respondent nor Columbia Pants Manufacturing Co.
owns, controls, operates, directs, or has any interest in or connection
with any mill, factory, plant, or other place or places wherein said
products have been or are manufactured or made.

Par. 3. In the course and conduct of said business, it has been
and is the practice of respondent to affix or cause to affixed to the
men’s and boys’ pants and shirts sold, or offered for sale, by him in
commerce among the various States of the United States, labels,
tickets, or tags, containing the words, “ Union Made”.

A substantial proportion of the purchasing public in the various
States of the United States has for several years last past belonged
to, or affiliated with, directly or indirectly, and now belongs to, or
affiliates with, directly or indirectly, various organizations of label
embracing artisans, craftsmen, and workers of all classes, usually
known as unions. Such portion of the public prefers to purchase
for its or their consumption, articles of wearing apparel or other
articles manufactured in factories, mills, or plants, employing or
using artisans, craftsmen, or workers belonging to, or afliliated with,
some union of organized labor, or by individuals so belonging to, or
afliliated with, or employing artisans, craftsmen, or workers belong-
ing to, or affiliated with, some labor union.

The words, “Union Made” applied to, or appearing on, the
products sold or offered for sale signify and mean, and among such
portion of the purchasing public are understood to signify and mean,
that the said products have been manufactured by union labor.

Respondent neither employs, nor has employed, at any time here-
tofore in connection with the men’s and boys’ pants and shirts sold
or offered for sale by him so-called union labor, that is to say, mem-
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bers of any labor union. Such products have been, and are, manu-
factured and made by independent contractors at the instance of
respondent, on specified terms, none of whom employs or has em-
ployed, members of labor organizations or unions, in the manufac-
ture of said products and none of whom has maintained or maintains
so-called union shops, or is entitled to affix, or causes to be affixed
the words, “ Union Made ”, to any of the products manufactured by
them, or any of them, for the respondent.

Par. 4. There are, and for several years last past have been, in
competition with respondent individuals, partnerships, and corpora-
tions engaged in the manufacture and sale of men’s and boys’ pants
and shirts in interstate commerce, and of so advertising and repre-
senting them, and also there have been and are among the competi-
tors of respondent mentioned in paragraph 1 hereof manufacturers
of men’s and boys’ pants and shirts employing in their mills or plants
artisans and workmen belonging to, or affiliated with some labor
union, and who by reason thereof have been, and are, entitled to aflix
or cause to be affixed to their products labels bearing the legend,
“ Union Made.”

Par. 5. The use by respondent of the name, Columbia Pants Manu-
facturing Co., as described in paragraph 2 hereof, has had, and has,
the capacity and tendency to mislead and deceive the public, includ-
ing retailers and consumers, into the belief that the men’s and boys’
pants and shirts offered for sale by him in interstate commerce have
been, and are, manufactured and made by the Columbia Pants Manu-
facturing Co., and to induce the purchase of said products in that
belief.

Par. 6. The practice of respondent in aflixing or causing to be
affixed to men’s and boys’ pants and shirts sold by him in commerce
among and between the various States of the United States, labels,
tags, or tickets bearing the legend * Union Made ” has had, and has,
the capacity and tendency to mislead and deceive a substantial por-
tion of the purchasing public, including retailers and consumers
into the belief that the men’s and boys’ pants and shirts offered for
sale by him in commerce among and between the various States of
the United States have been, and are union made, that is, manufac-
tured by union labor, or in mills, plants, or other places employing
workmen, artisans, or others belonging to, or affiliated with, some
union or branch of organized labor, and to induce their purchase in
that belief and thereby to divert trade from competitors of respond-
ent who truthfully advertise and describe their products.
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CONCLUSION

The practices of said respondent under the conditions and circum-
stances described in the foregoing findings are unfair methods of
competition in commerce and constitute a violation of the act of
Congress approved September 26, 1914, entitled “An act to create a
Federal Trade Commission, to define its powers and duties, and for
other purposes”.

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commis-
sion upon the complaint of the Commission, respondent’s return
and answer and the record herein, and the Commission having made
its findings as to the facts and its conclusion that respondent has
violated the provisions of an act of Congress approved September
26, 1914, entitled “An act to create a Federal Trade Commission, to
define its powers and duties, and for other purposes ”,

Now therefore it is ordered, That respondent Morris Massing cease
and desist from:

(1) Using or trading under the name Columbia Pants Manufac-
turing Co., and from advertising, describing, or representing himself
under or by such, or any name implying or importing that he is the
manufacturer or maker of the men’s and boys’ pants and shirts of-
fered for sale and sold by him in interstate commerce, unless or until
he becomes, or is, actually the manufacturer and maker of said
products.

(2) From advertising or in any manner representing that the
men’s and boys’ pants and shirts sold and offered for sale by him in
interstate commerce are “ Union Made ”, and from attaching thereto
any labels bearing the legend “ Union Made ”, or otherwise signify-
ing or indicating that such products are “ Union Made ” unless they
have been or are made by union labor and in a shop or factory having
authoritative recognition as a union shop or factory.

(8) It is further ordered that respondent Morris Massing, trading
under the name Columbia Pants Manufacturing Co., shall within 60
days after the service upon him of a copy of this order, file with the
Commission a report in writing setting forth in detail the manner
and form in which he has complied with the order to cease and
desist hereinbefore set forth,
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Ix TaE MATTER OF

GLOBE SPECIALTY COMPANY

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC., § OF AN ACT OF CONGRESS APPROVED SEPT, 20, 1914

Docket 1595. Oomplaint, Apr. 17, 1929—Decision, June 29, 1929

Where a corporation dealing in lamp bases, gear shift balls, radiator cap
ornaments and similar products made of a material or materials simulating
the appearance of onyx and sold In competition with similar articles made
thereof; In 1its advertisements, catalogues, stationery, and other trade
literature and upon the packages or containers of its sald products desig-
nated and represented the same as * The Crystal-Onyx Line”, * Crystal-
Onyx Standard Locking Radiator Cap, Equipped with 1 9/16”" Crystal-
Onyx Balls”, “Solid Genulne Crystal-Onyx Balls”, “Crystal-Onyx Gear
Shift Balls, and No, 0 Gear Shift Extensions”, with the tendency and
capaclty to mislead and deceive purchasers into believing said articles to
be composed of onyx and to Induce them to purchase the same in such be-
lief, to the prejudice of the public and its customers:

Held, That such practices, under the circumstances set forth, constituted un-
fair methods of competition.

Mr. William A. Sweet for the Commission.
Mr. John C. Tucker, of Chicago, Ill., for respondent.

Syxorsis oF COMPLAINT

Reciting its action in the public interest, pursuant to the provisions
of the Federal Trade Commission Act, the Commission charged re-
spondent, an Illinois corporation engaged in the sale of lamp bases,
gear shift balls, radiator cap ornaments and similar products, made
of materials simulating onyx, a cryptocrystalline variety of quartz
to purchasers in States other than Illinois, and with principal place
of business in Chicago, with advertising falsely or misleadingly and
misbranding or mislabeling, in violation of the provisions of section
5 of such act prohibiting the use of unfair methods of competition
in interstate commerce, in that in its advertisements, catalogues, and
other trade literature and upon packages or cartons of said products
it uses such designations, statements, and representations in referring
thereto as “ The Crystal-Onyx Line ”, “ Crystal-Onyx Standard Lock-
ing Radiator Cap, Equipped with 1 9/16’” Crystal-Onyx Balls”,
“Solid Genuine Crystal-Onyx Balls”, “ Crystal-Onyx Gear Shift
Balls and No. 0 Gear Shift Extensions”; with the tendency and
capacity to mislead and deceive purchasers into believing the same



68 FEDERAL TRADE COMMISSION DECISIONS
Findings 1BF.T.C.

to be composed of onyx and to cause them to purchase such articles
in said belief; to the injury and prejudice of the public and respond-
ent’s competitors.

Upon the foregoing complaint, the Commission made the following

Rerort, FinpiNGs A8 To THE Facrs, AND OrDER

Pursuant to the provisions of an act of Congress approved Septem-
ber 26, 1914 (38 Stat. 717), the Federal Trade Commission issued
and served a complaint upon the respondent above named on the
19th day of April, 1929, charging it with the use of unfair methods
of competition in interstate commerce in violation of the provisions
of said act, together with a notice that an answer should be filed
within 30 days after service of the complaint and with a copy of the
Rules of Practice of the Commission as to answers (Rule IIT),

The respondent has not filed an answer to the complaint within the
time required by the rules, or at all.

Thereafter the chief counsel for the Federal Trade Commission on
June 17, 1929, filed with the Commission a motion moving that re-
spondent’s failure to answer be deemed and taken to be an admission
of all the allegations of the complaint, to authorize the Commission
to find them to be true, to waive hearing on the charges set forth in
the complaint, and that thereupon an order to cease and desist issue
as prayed for in the complaint.

Thereafter the Federal Trade Commission on June 19, 1929, issued
and served upon respondent said motion of the chief counsel of the
Commission and notified the respondent that the Commission would
hear said respondent on said motion on June 24, 1929, at 2 o’clock
p. m. in the hearing room of the Federal Trade Commission Building,
2000 D Street N. W., Washington, D. C. The respondent did not
appear or answer said motion on the day fixed, or at all. No answer
or return of any kind whatsoever has been filed by respondent.

Thereupon this proceeding came on for decision and the Commis-
sion having duly considered the record and being now fully advised
in the premises, pursuant to Rule of Practice III, subdivision 3,
makes this its findings as to the facts and conclusions drawn there-
from:

FINDINGS AS TO THE FACTS.

Paracrarm 1. The respondent is a corporation organized, existing
and doing business under and by virtue of the laws of the State of
Illinois with its principal place of business located in the city of
Chicago in said State.
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Par. 2. The respondent is and has been for more than one year
last past engaged in the sale and distribution of various articles of
merchandise fashioned into lamp bases, gear shift balls, radiator cap
ornaments and similar products.

Par. 3. The respondent has sold during the times above mentioned
and referred to and continues to sell its said products to various
individuals, firms, and corporations located in the District of Co-
lumbia and in various States of the United States other than the
State of Illinois, and has caused and still causes its said products
when sold to be transported from its said place of business to, into
and through said other States and the District of Columbia to the
purchasers thereof located therein.

Par. 4. During the times above mentioned and referred to other
individuals, firms, and corporations located in various States of the
United States have been engaged in the manufacture and sale of
various articles of merchandise similar to those sold by respondent,
which articles are composed of onyx, a cryptocrystalline variety of
quartz, which they have sold and still sell and transport in commerce
to various individuals, firms, and corporations located in the various
States of the United States and in the District of Columbia. The
respondent during the aforesaid times was and still is in competi-
tion in commerce in the sale of its said merchandise with said other
individuals, firms and corporations.

Par. 5. The respondent has caused and still causes various desig-
nations, statements, and representations descriptive of its said prod-
ucts to be printed and displayed in advertisements, catalogues, sta-
tionery, and other trade literature and upon packages or cartons con-
taining its said products. Among such designations, statements, and
representations are the words and phrases “ The Crystal-Onyx Line ”,
“ Crystal-Onyx Standard Locking Radiator Cap, Equipped with
14"’ Crystal-Onyx Balls”, “Solid Genuine Crystal-Onyx Balls”,
“ Crystal-Onyxz Gear Shift Balls and No. 0 Gear Shift Extensions ”,
and others. Onyx is a mineral, a cryptocrystalline variety of quartz,
and is so known and understood to be by the trade and purchasing
public. The articles designated and represented by respondent as
above and sold by it in commerce are not made of onyx but are made
of materials or a material simulating onyx in appearance.

Par. 6. The use by respondent of the words and phrases set forth
in paragraph 5 hereof upon the packages or cartons containing its
said articles and in advertisements, stationery, and other trade litera-
ture has the tendency and capacity to mislead and deceive purchasers
of said articles into the belief that they are composed of onyx and
to cause them to purchase said articles in that belief.

24925°—81—voL 13—6
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CONCLUSION

The practices of the respondent under the circumstances and con-
ditions set forth in the foregoing findings are to the prejudice of the
public and of respondent’s customers and are unfair methods of com-
petition in commerce and constitute a violation of section 5 of an
act of Congress approved September 26, 1914, entitled “An act to
create a Federal Trade Commission, to define its powers and duties
and for other purposes”.

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission and the record, and
the Commission having made its findings as to the facts and its
conclusion that the respondent has violated the provisions of an act
of Congress approved September 26, 1914, entitled “An act to create
a Federal Trade Commission, to define its powers and duties, and
for other purposes ”,

It is now ordered, That the respondent, Globe Specialty Co., its
agents, representatives, employees, and successors cease and desist
from the use of the words “Crystal-Onyx” or the word “ Onyx”
in the designation of or in the advertising, branding, labeling, or de-
scription of articles offered for sale or sold in interstate commerce
unless said articles or the parts of said articles so designated, labeled,
or described are composed of onyx,

It is further ordered, That the respondent, Globe Specialty Co.,
ghall within 60 days after the service upon it of this order file with
the Federal Trade Commission a report in writing setting forth in
detail the manner and form in which it has complied with the above
order to cease and desist.
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Complaint

Ix tar MATTER OF

JEFFERSON FURNITURE MANUEACTURING
CORPORATION

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1014

Docket 1605. Complaint, Apr. 22, 1929—Decision, June 29, 1929

Where a corporation engaged in the sale, at retail, of furniture, rugs, lamps,
ete.,, to members of the public in various States, and nelther a manufac-
turer nor jobber,

(@) Adopted and used a corporate mame including the word manufacturing,
and featured said name in its advertisements and circulars, together with
the slogan * Factory to Home " ; and

(b) Made such statements and representations in its aforesaid advertisements
and circulars as “ High Grade Furniture Direct from Factory to You”;
“ Manufactured at Tremendous Savings Direct to Consumer”; *“Made in
Our Own Factory”; “ Xere's What you Save: Tremendous retail profits,
high freight rates, extra delivery hauling, enormous overhead expenses,
and you get clean, crisp, new furniture right out of the factory direct to
your home ”; “ Made in our own factory to sell direct to you at real whole-
gale”; ! While we are mapufacturers, we of course have a large furniture
atore trade, and like most manufacturers, have a regular retail 1list price
which 138 100 per cent more than our wholesale price. In other words, our
discount to customers ig 50 per cent off the list price”; “ Manufacturers
living room suites, upholstered chairs, tables—Novelty furniture—Jobbers—
Bedroom and dining room furniture, cedar chests, bed springs, mattresses,
breakfast suites”; “You owe it to yourself—buy wholesale—save your
money. Here proves the power of the manufacturer, Mail orders are
solicited”; “ Do you know that Its products are sold direct to the con-
sumer at wholesale?”;

With the capacity and tendency to mislead and deceive many among the con-
suming public Into believing it to own, control, and operate a factory
making the products dealt in by it and/or to be a jobber thereof, and to
induce many to purchase said products in the belief that they were saving
the profits of the middlemen:

ITeld, That such practices, under the circumstances set forth, constituted unfair
methods of competition,

Mr. Baldwin B. Bane for the Commission.
Sy¥Nopsis or COMPLAINT

Reciting its action in the public interest, pursuant to the provisions
of the Federal Trade Commission Act, the Commission charged re-
spondent, an Alabama corporation engaged in the sale separately or
in suites of dining room, bed room, parlor or living room suites,
pieces of furniture, rugs, lamps, etc., at retail to members of the
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public in various States and with principal place of business in Bir-
mingham, with using misleading corporate name, misrepresenting
business status or advantages and advertising falsely or misleadingly, -
in violation of the provisions of section 5 of such act, prohibiting the
use of unfair methods of competition in interstate commerce.

Respondent, as charged, engaged, as above set forth, and neither a
manufacturer nor jobber, in advertising the articles dealt in by it,
in newspapers and magazines of general circulation and in circulars
sent to prospective customers, features its aforesaid corporate name
and its slogan “ Factory to Home ” and makes such statements and
representations as “High-grade furniture direct from factory to
you”; “Manufactured at tremendous savings direct to consumer ”;
“Made in our own factory ”; “ Here’s what you save: Tremendous
retail profits, high freight rates, extra delivery hauling, enormous
overhead expenses, and you get clean, crisp, new furniture right out
of the factory direct to your home ”; “ Yes, sir! You owe it to your-
self to at least come see what you save ”; “ Made in our own factory
to sell direct to you at real wholesale ”; “ While we are manufactur-
ers, we of course have a large furniture store trade, and like most
manufacturers have a regular retail list price which is 100 per cent
more than our wholesale price. In other words, our discount to cus-
tomers is 50 per cent off the list price ”;  Manufacturers, living-room
suites, upholstered chairs, tables—Novelty furniture—dJobbers—Bed
room and dining room furniture, cedar chests, beds, springs, mat-
tresses, breakfast suites”; “ Come to the factory for your rugs. Buy
them at wholesale. All sizes.”

According to the complaint, the name, slogan, statements, and
representations as used by respondent in the manner set out above,
signify to and are understood by a substantial part of the public to
mean that respondent manufactures the products which it sells
and/or is a jobber of such products, selling direct to the consuming
public, whereas in truth and in fact respondent is not such a manu-
facturer or jobber. Said name, slogan, statements, and representa-
tions so used by respondent are false and misleading and have the
capacity and tendency to mislead and deceive many among the con-
suming public to believe that respondent owns, controls, and operates
a factory in which it manufactures the products which it offers for
sale and/or is a jobber of such products, and to induce many of the
consuming public to purchase said products of the respondent in
the belief that in so doing they are saving the profits of the middle-
men, all to the prejudice of the public and of respondent’s com-
petitors.



JEFFERSON FURNITURE MANUFACTURING CORPORATION 73
71 Findings
Upon the foregoing complaint, the Commission made the following
Rerort, Finpines A8 10 THE Facts, Anp Onper

Pursuant to the provisions of an act of Congress approved Sep-
tember 26, 1914 (38 Stat. 717), the Federal Trade Commission issued
and served upon the respondent above named, on the 24th day of
April, 1929, a complaint, charging it with the use of unfair methods
of competition in interstate commerce, in violation of the provisions
of said act, together with notice that answer should be filed within
thirty days after service of the complaint, and with a copy of the
Rules of Practice of the Commission as to answers (Rule III).

The respondent did not enter an appearance and has not filed an
answer to the complaint within the time required by the rules, or
at all.

Thereafter, the chief counsel for the Federal Trade Commission, on
June 13, 1929, filed with the Federal Trade Commission a motion
moving respondent’s failure to appear and answer to be deemed and
- taken to be an admission of all the allegations of the complaint; to
authorize the Commission to find them to be true, to waive hearing
on the charges set forth in the complaint, and that thereupon an
order to cease and desist issue, as prayed for in the complaint.

Thereafter the Federal Trade Commission, on June 20, 1929, issued
and served upon respondent said motion of the chief counsel for the
Commission and notified respondent that the Commission would
hear said respondent on said motion on Friday, June 21, 1929, at
10 a. m., in the hearing room of the Federal Trade Commission
building, 2000 D Street NW., Washington, D. C. The respondent
did not appear or answer said motion on the day fixed, or at all. No
answer or return of any kind whatsoever has been filed by respondent.

Thereupon this proceeding came on for decision, and the Federal
Trade Commission having duly considered the record and being now
fully advised in the premises, pursuant to Rule of Practice ITI, subdi-
vision 3, makes this its findings as to the facts and conclusion:

FINDINGS A8 TO THE FACTS

ParagrarH 1. Respondent is a corporation organized, existing,
and doing business under and by virtue of the laws of the State of
Alabama, with its principal place of business in the city of Birming-
ham, in the State of Alabama. Respondent was organized and incor-
porated January 28, 1927. Respondent is engaged in the business
of selling separately or in suites, articles or pieces of furniture,
rugs, lamps, etc., for use in furnishing homes, at retail, to members
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of the public located in various States of the United States, and
respondent causes said products, when so sold, to be transported
from its place of business in Alabama through and into other States
of the United States to the purchasers thereof. In the course and
conduct of its aforesaid business respondent is in competition with
other corporations, partnerships, and individuals.

Par. 2, In the course and conduct of its aforesaid business respond-
ent causes advertisements to be inserted in newspapers and magazines
of general circulation throughout the United States and in various
sections thereof, and causes circulars to be sent through the mails to
prospective customers in various States of the United States in which
advertisements and circulars respondent causes to be prominently dis-
played its name “Jefferson Furniture Manufacturing Corporation,”
and its slogan, “ Factory to Home.” Respondent in such advertise-
ments and circulars makes such statements and representations as,
“ High-grade furniture direct from factory to you”; “ Manufactured
at tremendous savings direct to consumer ”; “ Made in our own fac-
tory ”; “Here’s what you save: Tremendous retail profits, high
freight rates, extra delivery hauling, enormous overhead expenses,
and you get clean, crisp, new furniture right out of the factory direct
to your home ”; “ Buy direct from the big factory that has been oper-
ating at this same plant for four years”; “ While we have only sold
exclusively to dealers for the past four years, we have been building
up a reputation for high-grade furniture, and since opening our sales-
room three months ago, selling to anyone who wishes to buy, our busi-
ness has doubled and our prices reduced 25 per cent ”; *Yes, sir!
You owe it to yourself to at least come see what you save ”; “ Made in
our own factory to sell direct to you at real wholesale ”; “ While we
are manufacturers, we of course have a large furniture store trade,
and like most manufacturers, have a regular retail list price which is
100 per cent more than our wholesale price. In other words, our dis-
count to customers is 50 per cent off the list price ”; “Just come and
see our magnificent sample room, loaded with bedroom, living room,
and dining room furniture, odd chairs, end tables, library tables,
lamps, and novelties”; “ Made by two men of nation-wide reputa-
tion—Men who know the furniture business from every angle ”;
“ Manufacturers’ living room suites, upholstered chairs, tables—Nov-
elty furniture—Jobbers—Bedroom and dining room furniture, cedar
chests, beds, springs, mattresses, breakfast suites ”; “ Come to the fac-
tory for your rugs. Buy them at wholesale. All sizes.” “ You owe
it to yourself—Buy wholesale—Save your money. Here proves the
power of the manufacturer. Mail orders are solicited ”; “Do you
know that its products are sold direct to the consumer at whole-
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sale?” “Made in our own factory, 100 beautiful hand-painted floor
lamps ”; “Built from the ground up in our big modern factory.
Come see it to-morrow sure. You will be well pleased ”; and many
other statements and representations of similar and like import.

Par. 3. The name, slogan, statements, and representations as used
by respondent in the manner set out above, signify to and are under-
stood by a substantial part of the public to mean that respondent
manufactures the products which it sells and/or is a jobber of such
products, selling direct to the consuming public, whereas, in truth and
in fact, respondent is not such a manufacturer or jobber. Said name,
slogan, statements, and representations so used by respondent are
false and misleading, and have the capacity and tendency to mislead
and deceive many among the consuming public into the belief that
respondent owns, controls, and operates a factory in which it manu-
factures the products which it offers for sale and/or is a jobber of
such products, and to induce many of the consuming public to pur-
chase said products of the respondent in the belief that in so doing
they are saving the profits of the middlemen.

CONCLUSION

The practices of the said respondent, under the conditions and cir-
cumstances described in the foregoing findings, are to the prejudice
of the public and of respondent’s competitors, and are unfair methods
of competition in interstate commerce and constitute a violation of
the act of Congress approved September 26, 1914, entitled “An act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes ”.

ORDI!R TO CEASE AND DESIST

This proceeding having been heard and considered by the Federal
Trade Commission upon the complaint of the Commission and the
record, and the Commission having made its findings as to the facts
and its conclusion that the respondent has violated the provisions
of the act of Congress approved September 26, 1914, entitled “An
act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes ”,

It is now ordered, That the respondent, Jefferson Furniture Manu-
facturing Corporation, its agents, representatives, servants, and em-
ployees, cease and desist, in connection with the sale and distribution
of furniture in interstate commerce:

1. From conducting business under the name Jefferson Furniture
Manufacturing Corporation, or under any other corporate or trade
name containing the word “ Manufacturing ”,
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2. From using the phrases: “Factory to home”; “High-grade
furniture direct from factory to you ”; “ Manufactured at tremendous
savings direct to consumer ”; “ Made in our own factory”; “ Here’s
what you save: Tremendous retail profits, high freight rates, extra
delivery hauling, enormous overhead expenses, and you get clean,
crisp, new furniture right out of the factory, direct to your home”;
“ Buy direct from the big factory that has been operating at this same
plant for four years”; or any phrase or slogan of similar import;
or any statement or representation whatsoever that respondent is the
manufacturer or jobber of furniture and is selling and distributing
same direct from the manufacturer or factory to its customer pur-
chasers without the intervention of middlemen.

3. Making representations or statements in any manner whatsoever
that the prices at which respondent is offering for sale and selling
furniture are factory or manufacturer’s prices, or jobber’s prices.

It is further ordered, That respondent shall, within 60 days
after service upon it of a copy of this order, file with the Commis-
sion a report in writing, setting forth in detail the manner and
form in which it has complied with the order to cease and desist
hereinbefore set forth.
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Ix tHE MATTER OF

J. ROSENBLOOM AND JAKE A. ABLIN, PARTNERS
DOING BUSINESS UNDER THE TRADE NAME AND
STYLE THE RESTORAL COMPANY

COMPLAINT (S8YNOPS1S), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED

VIOLATION OF SEC. § OF AN ACT OF' CONGRESS APPROVED SEPT. 26, 1014

Docket 1616. Complaint, May 6, 1929—Decision, June 29, 1929

Where a firm engaged in the sale of a shampoo and of a hair color restorer,

(a

¢

which (1) operated simply as a dye, (2) did not bring back the natural
color of the hair except as, applied over a sufficient length of time, it
brought & shade possibly very similar to or even identical with the original,
(8) contained as its essential ingredients Sodium Thiosulphate, Resorcinal,
and Lead Acetate, long used for dyeing the halr and a polson apt to be
harmful when frequently rubbed into the scalp, and (4) possessed no tonie
properties and had no eficacy In making the hair grow, or in preventing
dandruff, and which preparation, together with said shampoo, was sold
by it, under the name Restoral, by mail, and was extensively advertised in
magazines, booklets, circulars, and other printed matter,
Falsely labeled the bottles containing sald halr restorer “ ResToRAL
‘Double Duty' Tonic For Gray Halr For Falling Hair Not a dye but a
new kind of tonlc that brings back the original color to the hair and pro-
motes the growth of new halr”;
) Stated in ity sald advertisements that sald Restoral would gradually bring
back the original color of the hair and alded the growth thereof through
its excellent tonic qualities, with no harmful ingredients;

~

(c) Advised the use thereof from one to three times a week as needed, after

(d

the restoration of the natural color, as a tonic for the scalp and to insure
beautiful color permanence, and advised the user not to be alarmed at
possible development at first of a slight variation of shades but to continne
the treatment as directed, which would soon bring the desired shade, the
facts being, In addition to those above set forth, that said varlation usually
happened and was of long persistence and that the desired shade rarely
developed ; and

Falsely and unfairly stated in the labels and advertisements of its said
Restoral Shampoo, endorsed by it for use with sald tonic, that the same
was free from harmful ingredients found in average soaps, many of which
were Injurious to the scalp, containing free alkall, strong chemicals, and
other harmful ingredients, notwithstanding the fact that there were on
the market excellent soaps free from such ingredients and chemicals;

~

With the tendency and capacity to mislead and deceive the public into pur-

chasing said Restoral in the false belief that the same was a natural hair
color restorer and not a dye, and & preparation which would restore the
original color by replenishing the color glands, stop falling hair and prevent
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dandruff, and constituted an effective hair tonle; to the prejudice of the
public and its competitors:

Held, That such practices, under the circumstances set forth, constituted unfair
methods of competition.

Mr. William T. Kelley for the Commission.
Syw~ors1s oF COMPLAINT

Reciting its action in the public interest, pursuant to the provisions
of the Federal Trade Commission Act, the Commission charged re-
spondent individuals, partners engaged at Chicago in the sale of a
hair color restorer and a shampoo, with advertising falsely or mis-
leadingly and misbranding or mislabeling, in violation of the pro-
visions of section 5 of such act, prohibiting the use of unfair methods
of competition in interstate commerce.

Respondents, as charged, in describing their so-called hair color
restorer, a dye containing lead acetate, sodium thiosulphate, and
resorcinal and apt to be harmful to the body if frequently rubbed
into the scalp by reason of the first-named ingredient, and with no
tonic effect or virtue in preventing falling hair, or in bringing back
the original color, in advertisements in magazines, circulars, etc., and
on the bottles containing the same made such false and misleading
statements as “‘Double Duty’ Tonic For Gray Hair For Falling
Hair. Not a dye but a new kind of tonic that brings back the original
color to the hair and promotes the growth of new hair”, “* * *
an excellent tonic and hair restorer. There are no harmful in-
gredients of any kind in Restoral ”; and in advertising and labeling
its Restoral Shampoo made the false and unjust statements and
representations “ It is free from harmful ingredients found in average
soaps and we indorse this shampoo for use with Restoral Tonic”,
“ Free alkali, strong chemicals, and various other harmful ingredients
found in many soaps are injurious to the scalp and hair”, there
being excellent soaps on the market free from strong chemicals and
harmful ingredients.

Said statements and representations, as alleged, have the tendency
and capacity to mislead and deceive the purchasing public into pur-
chasing the product in question as and for a natural hair color
restorer and not a dye, and as an effective hair tonic and a product
which will restore the original color by replenishing the color glands,
stop falling hair and prevent dandruff; all to the prejudice of the
public and respondents’ competitors.
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Upon the foregoing complaint, the Commission made the following

Rerort, FinDINGS A8 TO THE Faors, AND OrpER

Pursuant to the provisions of an act of Congress approved Sep-
tember 26, 1914, the Federal Trade Commission issued and served
upon the respondents above named on the 8th day of May, 1929, a
complaint charging them with the use of unfair methods of com-
petition in interstate commerce in violation of the provisions of said
act, together with notice that answer should be filed within 30 days
after service of the complaint and with a copy of the Rules of Prac-
tice of the Commission as to answers (Rule III).

The respondents did not enter an appearance and have not filed
an answer to the complaint within the time required by the rules
or at all.

Thereafter, the chief counsel for the Federal Trade Commission
on June 19, 1929, filed with the Federal Trade Commission a motion
_ moving respondents’ failure to appear and answer to be deemed and
taken to be an admission of all allegations of the complaint, to
authorize the Commission to find them to be true, to waive hearing
on the charges set forth in the complaint, and that thereupon an
order to cease and desist issue as prayed for in the complaint.

Thereafter, the Commission on June 20, 1929, issued and served
upon respondents said motion of the chief counsel for the Commis-
sion and notified respondents that the Commission would hear said
respondents on said motion on Friday, June 28, 1929, at 2 p. m.
in the hearing room, Federal Trade Commission Building, 2000 D
Street NW., Washington, D. C. The respondents did not appear
or answer s2id motion on the day so fixed or at all. No answer or
return of any kind whatsoever has been filed by said respondents.

Thereupon this proceeding came on for decision and the Federal
Trade Commission having duly considered the record and being now
fully advised in the premises, pursuant to Rule of Practice III, sub-
division 8, makes this its findings as to the facts and conclusion;

FINDINGS AS TO THE FACTS

ParacrarH 1. Respondents are partners doing business under the
trade name and style The Restoral Co., with their principal office
and place of business in the city of Chicago, State of Illinois. They
are engaged in the business of selling a hair color restorer called
Restoral and a shampoo called Restoral Shampoo under the firm
name “ The Restoral Co.”
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Par. 2. Respondents in the conduct of their business as aforesaid
sell and distribute said hair color restorer Restoral and said shampoo
called Restoral Shampoo throughout the various States of the
United States. They cause said hair color restorer and shampoo
when so sold to be transported from their place of business in the
city of Chicago, State of Illinois, into and through other States
of the United States to said purchasers at their respective points of
location. In the course and conduct of their said business respond-
ents are in competition with other individuals, partnerships, and
corporations engaged in the sale and transportation of hair color
restorers and shampoos in commerce between and among the various
States of the United States.

Par. 3. Respondents sell and distribute their said products by mail
order and to facilitate the sale of said products respondents do a
large amount of advertising in magazines, periodicals, booklets and
circulars, and other printed matter, wherein they cause to be set
forth certain alleged merits for their said products. Respondents
procure orders by mail through the means above set out and fill said
orders by causing their said products so ordered to be shipped from
their said place of business in the city of Chicago, to such vendees.

Par. 4. In said advertisements so published in magazines, periodi-
cals, and in said printed booklets and circulars, and on the bottles
containing said hair color restorer Restoral, respondents make the
following false statements and representations in language substan-
tially as follows, to wit:

(1) RESTORAL
Double Duty
TONIC
For Gray Halr
For Falling Hair
Not a dye but a new kind of tonic that brings back the original
color to the hair and promotes the growth of new hair.
(Bottle label)

The above statements are false and misleading. In truth and in
fact Restoral is not a tonic for gray hair, Restoral will neither
bring back the original color nor will it promote hair growth. Re-
storal is of no value in preventing falling hair. Falling hair is a
natural process. A certain amount of hair is regularly dislodged
from the follicles. It is true that in certain conditions where the fol-
licles are undernourished or otherwise disturbed, there may be and
often is a greater degree of loss than at other times. Restoral can
not rectify this,
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(2) After the color has been restored to your halr, make it a point to use
Restoral one to three tlmes a week as needed. This will insure a permanent
beautiful color and the tonic will aid the growth of the hair, (Advertlsements.)

The above statements are false. Restoral does not restore the
color to the hair. It simply dyes it. Applying Restoral repeatedly
is simply for the purpose of maintaining or accentuating the color
and dyeing the hair as it grows out of the scalp. Restoral does not
possess any tonic properties. It will not make the hair grow.

(8) Restoral will gradually bring back the original color to your hair,
(Advertisements.)

The above statement is false. Restoral will not bring back the
original color. Restoral if applied over a sufficient length of time
will dye the hair some shade but will not bring back the natural
color. There may be cases where dyeing will give a color very sim-
ilar to or even identical with the original shade.

(4) Do not be alarmed if you should notice a slight variation of shades at
first because this 13 merely an action sometimes noticeable when Restoral starts
.to work. Continue with the treatment according to the directions and soon the
hair will take on the shade you desire. (Advertisements.)

The above statements are false. This variation usually happens
at the outset and persists a long time in many cases. A shade of
some color will develop but it is rare that it will be the desired shade.
It can not restore the natural color.

(5) Restoral, as you know, is an excellent tonic and hair restorer. There are
no harmful ingredients of any kind in Restoral. (Advertisements.)

The above statements are false. Restoral is neither an excellent
tonic nor a hair restorer. The essential ingredients in Restoral are
lead acetate, sodium thiosulphate, and resorcinal. Lead acetate itself
is a well known chemical that has long been used for the purpose
of artificially dyeing the hair. Lead acetate is a poison which is
apt to be harmful to the human body if frequently rubbed into the
scalp.

(8) Use Restoral as a tonic for the scalp even after you have restored the
natural color to your halr. (Advertisements.)

The above statement is false. Restoral is not a hair tonic, neither
will it restore hair to its natural color.

Par. 5. In order to induce the users of Restoral to employ Restoral
Shampoo, respondents made the following statements and repre-
sentations:

It i8 free from harmful Ingredlents found in average soaps and we indorse
this shampoo for use with Restoral Tonie. (Bottle Label.)

Free alkali, strong chemlcals, and various other harmful ingredients found
in many soaps are injurious to the scalp and halr. (Advertisements.)
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The above statements are false, unfair, and unjust. There are
excellent soaps on the market free from strong chemicals and harm-
ful ingredients.

Par. 6. The statements and representations so made by respond-
ents have the tendency and capacity to mislead and deceive the public
into purchasing the product Restoral under the false belief—

That said hair color restorer is a natural hair color restorer
and not & dye; that said hair color restorer will restore the original
color of hair by replenishing the color glands; that said hair color
restorer will stop falling hair and prevent dandruff, and that said
hair color restorer is an effective hair tonic.

CONCLUSION

The practices of the said respondents under the conditions and
circumstances described in the foregoing findings are to the preju-
dice of the public and of respondents’ competitors, and are unfair
methods of competition in interstate commerce and constitute a
violation of an act of Congress approved September 26, 1914, en-
titled “An act to create a Federal Trade Commission, to define its
powers and duties, and for other purposes.”

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commis-
sion upon the complaint of the Commission and the record, and the
Commission having made its findings as to the facts and its conclu-
sion that respondents have violated the provisions of an act of
Congress approved September 26, 1914, entitled “An act to create a
Federal Trade Commission, to define its powers and duties, and for
other purposes ”,

It is now ordered, That the respondents, I. J. Rosenbloom and
Jake A. Ablin, and each of them, their agents, representatives, serv-
ants, and employees, cease and desist in connection with the sale
and distribution in interstate commerce of any preparation or prod-
uct for the care, treatment or dressing of the human hair or skin:

(1) From making or causing to be made in any manner what-
soever any representation, statement, or assertion to the effect that
such preparation or product () is not a dye, (5) or that it does not
act as a dye, (¢) or that it will restore hair to its original or natural
color, (&) or that it is a tonic for hair, (¢) or that it will promote
the growth of hair, (f) or that it will stop hair from falling out,
(g) or that it is harmless or will not produce harmful or deleterious
effect upon the user, (A) or that it is beneficial to the scalp, (i) or
that it replenishes the color glands of the hair, (§) or that it is a
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remedy or cure for dandruff, when any such statements, representa-
tions, or assertions are not respectively true in fact.

(2) From making or causing to be made in any manner what-
soever any other false, misleading, or deceptive statement, repre-
sentation, or assertion of or concerning the ingredients, uses, effects,
action, origin, manufacture, sale, or distribution of any such prep-
aration or product.

It is further ordered, That respondents, I. J. Rosenbloom and Jake
A. Ablin, shall within 60 days after the service upon them of a copy
of this order file with the Commission a report in writing setting
forth in detail the manner and form in which they have complied
with the order to cease and desist hereinbefore set forth.
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Ixn tHE MATTER oF
PAN-AMERICAN MANUFACTURING COMPANY, INC.

COMPLAINT (SYNOPSTS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC 5. OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914

Docket 1472. Complaint, July 23, 1927—Deciston, July 5, 1929

Where a corporation engaged in the manufacture and sale of extracts, ice
cream powder, syrups and flavors for soft drinks, including an artificlally
colored and flavored product first made by itself and its predecessor in the
form of a syrup and later as a concentrate, for use In making an artificial
grape drink, and with the taste, smell and color of a genuine grape drink,
but with only an infinitesimal amount of the juice or fruit thereof,

(a) Sold said product in competition with makers of and dealers in genuine
grape Jjuice, under the name “ Grapico” and featured sald word in the
labels thereof, with only a relatively small notice, if any, of the artificial
flavoring and coloring of the product; and

(b) Set forth sald trade name, together with the words, in smaller letters,
“ Sparkling,” and “ Naturally Good,” in its advertisements in trade periodi-
cals, display cards, newspapers, boys’ caps for customers’ use, and in its
price lists, order blanks, and stationery, with no such notice whatever, and
upon the bottle caps or crowns supplied at its instance to customers out-
side the State, with only relatively small notice of such coloring and
flavoring ;

With the capacity and tendency to mislead and decelve purchasers of beverages
made therefrom into believing the same to be composed wholly or in sub-
stantial amount of the juice or fruit of the grape and of placing in the
hands of customers the means of committing a fraud upon the consuming
public by enabling them to offer and sell sald public a drink made sub-
stantially from imitation fruit flavors as and for one made from the true
fruit :

Held, That such practices, under the clrcumstances set forth, constituted unfalr
methods of competition,

Mr. E. J. Hornibrook for the Commission.
Legier, McEnery & Waguespack, of New Orleans, La., and Mr.
W. Parker Jones, of Washington, D. C., for respondent.

Syw~orpsis oF COMPLAINT

Reciting its action in the public interest, pursuant to the provisions
of the Federal Trade Commission Act, the Commission charged re-
spondent, a Louisiana corporation engaged in the manufacture of a
concentrate or syrup under the name “ Grapico,” and in the sale
thereof to bottling concerns through the various States, and with
principal office and place of business in New Orleans, with naming
product misleadingly, advertising falsely or misleadingly, and mis-
branding or mislabeling, in violation of the provisions of section 5
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of such act, prohibiting the use of unfair methods of competition in
interstate commerce,

Respondent, as charged, engaged as above set forth, in advertising
its said products in publications of general circulation throughout
various States, under its said trade name * Girapico,” and in other
advertising matter which it circulates in interstate commerce, dis-
plays pictures or designs of grape vineyards, bunches of grapes, and
similar pictorial representations, together with the qualifying
statements:

Sparkling
Graplco
Naturally Good
Acknowledged
The Best
QGrape Drink
On The Market
Sparkling
Graplco
Naturally Good
The Drink of The Natlon

and also with numerous other similar statements in connection with
its said trade name or brand, tending to and directly asserting or
clearly importing or implying “to a substantial part of the pur-
chasing public that said product is composed in whole or in part
of the juice of the grape, when in truth and in fact said product is
not made from juice of the grape or the fruit of the same.”

Respondent further, as charged, markets its aforesaid products
in bottles with molded labels featuring prominently a pictorial
representation of a bunch of grapes, together with its said trade
name or brand “(Grapico,” said use of grapes as a bottle mold or
label and of such trade name or brand “ Grapico,” as alleged, either
independently, or in conjunction with one another, and particularly
with the product in question, artificially colored and flavored to
simulate the appearance, taste and smell of grape juice, tending to
and directly asserting or clearly importing and implying that the
product in question is composed of pure grape juice.

The use by respondent, as charged, of its said trade name or
brand “Grapico,” in connection with its aforesaid artificially
colored and flavored product, “ has the capacity and tendency to mis-
lead and deceive the purchasing public into the erroneous belief that
. 'such product is made of the juice of the grape or the fruit of the
same, and said purchasing public buys respondent’s product on the

24925°—81—voL 13——7
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strength of such misleading and deceptive trade name or brand,”
and respondent’s said advertising matter, bottle mold, or label, and
trade name or brand, whether used independently or in connection
with one another “ are calculated to and do have the effect of stifling
and suppressing competition in the sale of beverages made in whole
or in part from the juice of the grape or the fruit of the same, and
further in diverting trade from truthfully marked goods”; to the
prejudice of the public and of respondent’s competitors of which
there are a considerable number engaged in the manufacture and
sale of beverages composed in whole or in part of the juice of the
grape or fruit thereof.

Upon the foregoing complaint, the Commission made the following

Rerort, FinpINes a8 To THE Facrs, aANpD OrpER

Pursuant to the provisions of an act of Congress approved
September 26, 1914, the Federal Trade Commission issued and
served a complaint upon the respondent, Pan-American Manu-
facturing Co., Inc., charging it with the use of unfair methods of
competition in commerce, in violation of the provisions of section
5 of said act.

Thereupon respondent entered its appearance and filed its answer
to the complaint, and formal hearings were had thereon before an
examiner of the Commission theretofore duly appointed, and testi-
mony and evidence were offered and received, and duly recorded and
filed in the office of the Commission; thereafter the proceeding
regularly came on for hearing before the Commission on such com-
plaint and answer, and on testimony and evidence, and the report
of the examiner, and on the briefs of counsel (counsel for respondent
did not appear at the time fixed for oral argument), and the Com-
mission duly considered the same and now makes this report in
writing and states its findings as to the facts and conclusion as
follows:

FINDINGS A8 TO THE FACTS

Parscrarr 1. The respondent, Pan-American Manufacturing Co.,
Inc., is a Louisiana corporation, with its principal place of business
in the city of New Orleans, in said State. It was incorporated in
the year 1911.

Pan. 2. Respondent manufactures at its plant in the said city of
New Orleans, extracts, ice cream powder, sirups, and various flavors
for soft drinks.

Since May 14, 1928, it has been manufacturing and selling in in-
terstate commerce, a concentrate under the name of “ Grapico.”
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This concentrate is sold to bottlers for the purpose of making an
imitation grape drink. Respondent acquired the formula for mak-
ing “ Grapico ” and all rights in connection therewith, in the spring
of 1926, from J. J. Crossman & Sons, a defunct corporation, which
latter concern had been, since the year 1914, manufacturing said
“ Grapico ” and selling and advertising the same as such extensively
in interstate commerce.

Par. 8. “Grapico ” was first made in the form of a syrup by re-
spondent, and its said predecessor. It is now manufactured in the
form of a concentrate. It was formerly shipped in barrels and is
now shipped in gallon bottles from respondent’s plant in New
Orleans, in the State of Louisiana, to various bottling works or
companies located in several of the States of the United States.

Par. 4. Respondent, in the sale of “ Grapico” concentrate, is in
competition with Welch Grape Juice Co. and other corporatlons, co-
partnerships, and individuals making and selling real grape juice in
interstate commerce, as well as W1th those corporations, copartner-
_ships, and individuals making and selling in interstate commerce,
imitations of grape flavor and color for the purpose of flavoring and
coloring beverages under their respective brands or trade names.

Respondent has three customers residing outside of the State of
Louisiana, who sell the finished beverage made from * Grapico”
concentrate under the name “ Grapico ” and they are:

Grapico Bottling Works, Birmingham, Ala.
One company operating at Natchez, Misas.
One company operating at Picayune, Miss,

Par. 5. “ Grapico” concentrate, when used as directed by re-
spondent, produces an artificially-colored and artificially-flavored
drink which tastes like, smells like, and resembles in color a drink
made from grapes.

The amount of grape juice or fruit of the grape in “ Grapico”
is infinitesimal. These statements were made in the testimony of the
president of respondent:

There would be bardly any grape julce in the finished beverage,

We do not claim graplico 18 made from grape juice or made from the fruit
of the vine,

We claim that it 1s an artificially-colored and flavored grape drink.

“Grapico” concentrate sells for $7.50 per gallon. The finished
“ Grapico ” beverage sells to the ultimate customer for 5 cents per
7-ounce bottle.
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Par. 6. Since October, 1906, and until the year 1928, respondent
generally used the label carrying the words:

ONE GALLON
GRAPICO IMITATION
GRAPE CONCENTRATE
ARTIFICIALLY FLAVORED AND COLORED

The printed word “ Grapico ” on this label is several times the size
of the printed words ¢ Artificially Flavored and Colored ” and the
words “ Grape Concentrate ” are approximately four times as large
as the word “imitation.” This label was used by respondent on its
bottles in which it shipped “ Grapico” concentrate in interstate
commerce.

In 1928 the respondent learned of an investigation being carried
on by the Federal Trade Commission. It then adopted and is now
using the following label on bottles containing “ Grapico” con-
‘centrate:

IMITATION
GRAPE CONCENTRATE SYRUP
ARTIFICIALLY FLAVORED AND COLORED

The words “Grape concentrate syrup ” appearing on this label are
about five times as large as the words “Artificially flavored and
colored ” and about three times as large as the word “imitation.”
When Grapico was shipped in barrels by respondent, prior to
October, 1926, the following words were stenciled upon the same:

IMITATION
GRAPH SYRUP
GRAPICO
NATURALLY -GOOD
SYRUP
Pan-American Manufacturing Company
Mfg.,
New Orleans, Loulsiana.

At times, the word “ Grapico,” standing alone, has been stenciled
on Grapico syrup which was shipped to respondent’s customers re-
siding outside the State of Louisiana.

In the month of July, 1927, one R. R. Rochelle, a customer of re-
gpondent who makes a beverage from “ Grapico” concentrate and
sells the same under the name “ Grapico” and who conducts his
bottling business under the name and style of Grapico Bottling
Works at Birmingham, Ala., caused to be erected at the State fair-
grounds in said city, a stand or booth from which he dispensed and
gold the finished beverage “ Grapico ” during said fair time of said
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year. He caused to be erccted on the top of said stand or booth,
signs advertising “ Grapico,” upon which said signs appeared
bunches of grapes, a picture of a bottle of “ Grapico ” with the word
“ Grapico ” thereupon and also with the words: “ Drink Sparkling
Grapico, Naturally Good.” No explanation was made on these signs
that “ Grapico” is an imitation, artificially colored and flavored
drink. This stand or booth and the said signs appearing on the top
thereof were erected without the knowledge or consent of respondent.

Respondent advertises its products in trade journals such as the
Carbonator and Bottler and the National Bottlers Gazette, both
being magazines of general circulation among the bottling trade
throughout the United States. On page 167 of the April, 1927, issue
of the Carbonator and Bottler, “ Grapico” is advertised in very
large conspicuous letters, but no reference is made to its being an
artifically colored or imitation drink. The same is true of the May
issue of the Carbonator and Bottler. The same is true of the April,
1927, issue of the National Bottlers Gazette.

Commission’s Exhibits 12, 13, and 16 are large yellow signs
13 by 20 inches, upon which appear in very prominent red and
yellow letters the words “Drink of the Nation” and “Drink
Sparkling Grapico, Naturally Good, in Bottles.” These signs were
sent to respondent’s customers who reside outside the State of
Louisiana for the purpose of advertising the finished beverage
“ Grapico.”

Exhibit 14 is a sign 10 by 7 inches bearing the same words as
Exhibits 12, 13, and 16, and was sent out to respondent’s customers
residing outside of the State of Louisiana for the purpose of ad-
vertising the finished beverage “ Grapico.”

None of the said signs referred to in the two preceding para-
graphs state that “ Grapico” is an imitation drink or that it is
artificially colored or flavored.

The bottle caps or crowns used in bottling the finished beverage
“ Grapico ¥ are made by a firm in New Orleans which has no con-
nection with respondent, but when “ Grapico” concentrate is sold
to a customer outside of the State of Louisiana, the customer is told
where such caps can be procured, or if the customer prefers, the re-
spondent orders the same to be shipped to the bottler at the bottler’s
expense. Commission’s Exhibits 17 and 18 are samples of these
caps. Commission’s Exhibit 17 bears the word “ Grapico ” in very
large letters and the words “ Artificially flavored and colored ” in
much smaller letters, In Commission’s Exhibit 18 there appears
the word “ Grapico ” in very large letters and the words “ imitation,
color and flavor ” in much smaller letters. Commission’s Exhibit 17
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is the cap now used in bottling “ Grapico,” and Exhibit 18 is the cap
which was used prior to February, 1929.

Commission’s Exhibit 19 is a price list sent to the customers and
prospective customers of respondent, residing outside of the State
of Louisiana, and carries the word “ Grapico ” in very large letters
with the word “sparkling” and the words ®naturally good” in
much smaller letters, but does not explain that “ Grapico” concen-
trate is artificially colored and flavored or that it is an imitation
product.

Commission’s Exhibit 28 is an order blank which refers to
“ Grapico” without the explanation that the same is artificially
colored and flavored, and an imitation.

The stationery of respondent has printed thereupon the words
“Grapico” in very large letters without the explanation that
% Grapico ” is artificially flavored and colored and is an imitation.

Respondent also sent to its customers residing outside of the State
of Louisiana, a quantity of boys’ caps to be given to boys to wear,
which caps bear the word “ Grapico” in large red letters, and in
smaller white letters, the words “sparkling ” and “ naturally good.”
No other words appear upon these caps.

The World Bottling Co. is a corporation organized and existing
under and by virtue of the laws of the State of Louisiana, with its
principal place of business in the city of New Orleans. Fifty per
cent of the capital stock of this company is owned by respondent
and the officers and directors of respondent company are the same
as those of the World Bottling Co. The World Bottling Co. bottles
all of “ Grapico ” finished beverage which is sold in Louisiana. The
World Bottling Co. advertises “ Grapico ” beverage extensively in
the New Orleans Picayune, the New Orleans Times-Picayune, and
New Orleans State Item, all daily newspapers of general circulation
in the State of Louisiana, and of extensive circulation in the States
of Alabama and Mississippi.

Par. 7. Respondent’s said advertisements, brands, labels, descrip-
tions, and representations of its said product have the capacity and
tendency to mislead and deceive purchasers of beverages made from
said “ Grapico” concentrate into the belief that said beverage is
composed in whole or contains a substantial amount of the juice of
the grape or the fruit of the same.

Par. 8. Respondent’s said acts and practices place in the hands
of its customers the means of committing a fraud upon the con-
suming public by enabling said customers to offer for sale and sell
to the consuming public a drink made substantially from imitation
fruits flavors as and for drinks made from true fruit.
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CONCLUSION

The practices of the said respondent, under the conditions and
circumstances described in the foregoing findings, are to the prej-
udice of the public and respondent’s competitors, and are unfair
methods of competition in commerce, and constitute a violation of
an act of Congress approved September 26, 1914, entitled “An act
to create a Federal Trade Commisison, to define its powers and
duties, and for other purposes.”

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission, the answer of the
respondent, the testimony and evidence received by a trial examiner
heretofore duly appointed by the Commission, and the briefs filed
herein, and the Commission having made its findings as to the facts
and its conclusion that the respondent has violated the provisions of
an act of Congress approved September 26, 1914, entitled “ An act
to create a Iederal Trade Commission, to define its powers and
duties, and for other purposes,”

It is now ordered, That the respondent, Pan-American Manufac-
turing Co., Inc., its representatives, agents, servants, employees, and
successors, cease and desist from:

Using, in connection with the sale in interstate commerce of any
beverage concentrate or syrup the word “ Grapico” as a trade name,
brand, or label, or as a designation of a product not composed of
the juice of the grape.

It is further ordered, That the respondent, Pan-American Manu-
facturing Co., Inc., shall within 60 days after the service upon them
of a copy of this order, file with the Commission a report in writing
setting forth in detail the manner and form in which it has com-
plied with the order to cease and desist hereinbefore set forth.



92 FEDERAL TRADE COMMISSION DECISIONS

Complaint 13F.T.C.

I~ Tar MATTER OF

N. SHURE COMPANY

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. § OF' AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 1478. Complaint, Oct. 1, 1987~—Deciston, July &, 1929

Where a corporation engaged In the sale of various articles of general mer-
chandise at wholesale, by mail order to retall dealers in various States,
labeled moft-drink powders and liquid flavors contalning no more than a
negligible amount of fruit julces and consisting principally of tartarle
acid as a base and artificially colored and flavored, “ Orangeade Powder,”
“@Grape Powder”, and ‘“Lcmon Powder”, and “Grape”, * Cherry”,
“ Raspberry ” and “Loganberry”, respectfvely, and In its advertisements
of 1ts aforesald powders and flavors set forth pictorial representations
of the containers so labeled, together with the words “ Orangeade”,
“Grape”, “Lemon"”, and the other names of the fruits suggested or
indicated, as above set forth, and the statement that the powders were
* grtificial products composed of a citrous base, flavored with true Italian
flavors, and artificially colored” and that “a dellcious drink suggesting
the rich fruit flaver of the true fruit itself is obtalned by using Superior
Powders ”, thereby falsely Implying that the aforesald products were de-
rived from the fruits or julces of the fruits so designated and represented;
with the capacity and tendency to mislead and deceive the publie into
belleving the snme to be so derived and to induce the purchase thereof
in such belief and with the result of thereby supplying to and passing into
the hands of others the means of decelving the purchasing public as above
get forth and of diverting business from and otherwlse injuring and
prejudicing competitors’ manufacturing, selling, and transporting pure
fruit julces or extracts thereof for the compounding of beverages, and
beverages already compounded, truthfully labeled and advertised by them:

Held, That such practices, under the circumstances set forth, were to the
prejudice of the public and competitors and constituted unfair methods of
competition.

Mr, William A, Sweet for the Commission.
StxNopsis o CoMPLAINT

Reciting its action in the public interest, pursuant to the pro-
visions of the Federal Trade Commission Act, the Commission
charged respondent, an Illinois corporation engaged at Chicago in
the sale by mail, at wholesale, of various articles of general mer-
chandise to retailers located in various States throughout the United
States, including certain soft drink powders and liquid flavors for
making beverages, with misbranding or mislabeling and advertising
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falsely or misleadingly, in violation of the provisions of section 5
of such act, prohibiting the use of unfair methods of competition
in interstate commerce. .

Respondent, as charged, labels the containers of its said powders
and liquids, containing none of the fruit or fruit juices indicated,
respectively, * Orangeade ”, “ Grape” and “ Lemon ”,; and “ Rasp-
berry ”, “ Grape”, “ Cherry” and “ Loganberry”, and advertises
its aforesaid powders and flavors, thus labeled, in its catalogues
distributed to its customeérs and prospective customers in various
States, together with descriptive matter including, among other
things, the representation “superior soft drinks”, and “superior
liquid flavors in bottles ? for the powders and liquids, respectively,
and pictorial representations of the containers of said powders
and flavors, labeled as above set forth.

The use by respondent, as charged, “ of the words ¢ Orangeade’,
‘Grape’, and ‘Lemon’ in the labels upon the containers of its
said powders, and the words ‘ Raspberry’, ¢ Grape’, ¢ Cherry’, and
‘Loganberry ’ in the labels upon the containers of its said liquid
flavors, and of the pictorial representations of the containers, in-
cluding the labels, of said powders and liquid flavors in its said
catalogues has the capacity and tendency to and does mislead pur-
chasers of said powders and liquid flavors into the belief that said
powders and liquid flavors are composed in whole or in part of the
fruit or juice of the fruit, so represented, and to induce such pur-
chasers to purchase the same in that belief ¥, and by reason of the
resale by respondent’s wholesale dealer customers of said powders
and flavors to retail dealers, by whom said products and the bev-
erages made therefrom are offered and sold to the purchasing pub-
lic, results in respondents thereby supplying to and placing in “ the
hands of others the means of deceiving purchasers of said powders,
liquid flavors, and the beverages made therefrom, into the belief
that the same are made from or contain, in whole or in part, the
. fruit or juice of the fruit as represented”, and respondent’s said
acts and practices, as charged, tend to and do divert business from
and otherwise injure and prejudice competitors, among whom
there are concerns and individuals engaged in the manufacture,
sale, and transportation, in commerce, of “pure fruit juices, or
extracts thereof, to be used for the compounding of beverages,
and beverages already compounded, who truthfully mark their
products ', all to the prejudice of the public and of respondent’s
.competitors.

s



94 FEDERAL TRADE COMMISSION bECISIONs
Findings 13F.T.C.
Upon the foregoing complaint, the Commission made the following
Report, FInDINGS a8 TO THE Facrs, AND ORDER

Pursuant to the provisions of an act of Congress approved
September 26, 1914 (38 Stat. 717), the Federal Trade Commission
issued and served a complaint upon the respondent, N. Shure Co.,
charging it with the use of unfair methods of competition in inter-
state commerce, in violation of the provisions of section 5 of the
said act.

Hearings were held in the course of which testimony and evidence
were received in support of the charges in the complaint and in
opposition thereto. The trial examiner filed his report upon the
facts. A brief was filed by counsel for the Commission. The time
within which the brief on behalf of respondent was required to be
filed under the Commission’s rules and practice expired on May 8,
1929, and no brief has been filed by the respondent.

Thereupon this proceeding came on for decision and the Com-
mission having duly considered the record and being fully advised
in the premises makes this its findings as to the facts and its con-
clusion drawn therefrom:

FINDINGS AS TO THE FACTS

Paracrarn 1. The respondent is a corporation organized and
existing by virtue of the laws of the State of Illinois with its
principal office and place of business in the city of Chicago in said
State. It has been and is now engaged in the wholesale mail order
business selling various articles of general merchandise at wholesale
to retail dealers therein located in various States throughout the
United States. It causes its said merchandise when so sold to be
transported from its said place of business in the city of Chicago
into and through various States of the United States other than the
State of Illinois to the purchasers thereof located in the said States.
The respondent is in competition with other corporations, partner-
ships, and individuals engaged in the sale and transportation of
articles of general merchandise in commerce between and among
the various States of the United States.

Pa4r. 2. In the course and conduct of its said business as described
in paragraph 1 hereof the respondent has been and is now soliciting
the sale, selling, and transporting in commerce of certain soft drink
powders and liquid flavors designed and intended to be converted
into beverages by the addition of water. During the times referred
to in the complaint herein and until the summer of the year 1928 re-
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spondent caused to be affixed to the containers of said soft drink
powders labels bearing the words “ Orangeade Powder ”, “ Grape
Powder ”, and “ Lemon Powder ”, respectively, and with said labels
bearing said names and designations so affixed sold and transported
said soft drink powders in commerce as aforesaid to its retail dealer
customers who in turn sold the same with said labels so affixed and
the beverages made therefrom to the public. During the times
herein mentioned respondent caused to be affixed to the containers
of said liquid flavors labels bearing the words “ Grape ”, “ Cherry ”,
“ Raspberry ”, and ¢ Loganberry ”, respectively, and with said labels
bearing said names and said designations so affixed sold and trans-
ported said products as aforesaid to its retail dealer customers who
in turn sold the same, with said labels as aflixed, and the beverages
made therefrom to the public.

In soliciting the sale of and in selling ite said soft drink powders
and liquid flavors respondent during the times herein mentioned
caused to be inserted in catalogues issued and distributed by it to
its customers and prospective customers located in various States of
the United States advertisements describing said soft drink powders
and liquid flavors and depicting the containers thereof. Said ad-
vertising matter describing said powders contained pictorial repre-
sentations of the containers of said powders, including the labels
bearing the words “ Orangeade Powder”, “ Grape Powder ", and
“ Lemon Powder ”, respectively, and directly underneath said pic-
torial representations the words “ Orangeade”, “ Grape”, and
“Lemon ”; respectively. Said advertising matter describing said
liquid flavors contained pictorial representations of the containers
of said liquid flavors, including the labels thereon bearing the words
“Grape ”, “Cherry”, “Raspberry”, and “Loganberry”, respec-
tively,. directly underneath the pictorial representations of the re-
spective containers of said liquid flavors. Said advertising matter
also contained and still contains the following statement:

Superior Soft Drink Powders, artificial products composed of a cltrous base,
flavored with true Itnlian flavors, and artificially colored. A delicious drink
suggesting the rich fruit flavor of the true fruit itself is obtained by using
Buperior Powders.

Subsequent to the latter part of the year 1928 the labels placed or
caused to be placed upon the containers of the soft drink powders
and liquid flavors sold in commerce by respondent have borne the
word “imitation ” immediately preceding the names of the fruits
represented, and the names of the fruits so represented have been
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followed by words describing said powders as an artificial product
composed of a citrous base flavored with high-grade flavor and arti-
ficially colored, and describing the liquid flavor as an artificial prod-
uct composed of a citrous base flavored with true and artificial flavor
and artificially colored.

The advertisements describing said soft-drink powders and liquid
flavors in catalogues issued and distributed by respondent subse-
quent to the year 1927 have contained the word “ artificial ? imme-
diately preceding the several names of the fruits represented in con-
nection with the said names which appear immediately below the
pictorial representations of the several containers of the same.

Par. 3. The soft drink powders and liquid flavors labeled and
described as set forth in paragraph 2 hereof are not made from the
fruit or juice of the fruit so represented and do not contain more than
a negligible amount thereof, but consist principally of tartaric acid
as a base, and artificially colored and flavored.

Par. 4. The labels and advertising matter used by respondent in
connection with the sale of its soft drink powders and liquid flavors
carried the false implication that the products so labeled and adver-
tised were derived from the fruits or the juices of the fruits so desig-
nated and represented when such is not the fact, and had the capacity
and tendency to mislead and deceive the public into the belief that
said products were so derived and to cause them to purchase the same
in that belief; and the respondent thus supplies to and passes into
the hands of others the means of deceiving the purchasing public into
the belief that said powders and liquid flavors and the beverages
derived therefrom are made from or contain in whole or in substan-
tial part the fruits or juices of the fruits represented.

Par. 5. There are among the competitors of the said respondent
those who manufacture, sell, and transport in commerce pure fruit
juices or extracts thereof to be used for the compounding of bever-
ages and beverages already compounded who truthfully label and
advertise their products and respondent’s acts and practices as here-
inbefore set forth tend to and do divert business from and otherwise
injure and prejudice said competitors.

CONCLUSION

The practices of the said respondent, under the conditions and cir-
cumstances described in the foregoing findings are to the prejudice of
the public and respondent’s competitors, and are unfair methods of
competition in commerce, and constitute a violation of the act of
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Congress approved September 26, 1914, entitled “An act to create a
Federal Trade Commission, to define its powers and duties, and for
other purposes ”.

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission, the testimony in
support of the complaint and in opposition thereto, and the brief
of counsel for the Commission, respondent having failed to file a
brief, and the Commission having made its findings as to the facts
with its conclusion that the respondent has and is violating the
provisions of an act of Congress approved September 26, 1914,
entitled “ An act to create a Federal Trade Commission, to define
its powers and duties, and for other purposes ”,

It is ordered, That the respondent, N. Shure Co., its officers,
agents, representatives, employees, and successors, do cease and

desist from:

" (1) Using in connection with the sale in interstate commerce of
any beverage powder the words “ Orangeade ”, “ Grape ”, “ Lemon ”,
“ Raspberry ”, “ Cherry ”, or “ Loganberry ”, or either of them, or
any other word or letter or pictorial illustration signifying a fruit
or fruit juice as a trade brand, label, or designation of a product not
composed of the fruit or fruit juice indicated, unless the said words
designating the product be immediately preceded by the word
“imitation ” and followed by the words, “ artificially colored ”, all
printed in type as conspicuous as that in which the other words
designating the product are printed.

(2) Using, in connection with the sale in interstate commerce of
any beverage flavor, the word “ Grape ”, “ Cherry ”, “ Raspberry ”, or
“ Loganberry ”, or either of them, or any other word or letter or
pictorial illustration signifying a fruit or fruit juice, as a trade brand,
label, or designation of a product not composed of the fruit or fruit
juice indicated, unless the said words designating the product be
immediately preceded by the word “imitation ” and followed by the
word “flavor ” and by the words “artificially colored ™ all printed
in type as conspicuous as that in which the other words designating
the product are printed.

It is further ordered, That respondent, N. Shure Co., pursuant
to the provisions of Rule XVI of the Commission’s Rules of Prac-
tice, shall within 60 days after the service upon it of a copy of the
order to cease and desist hereinbefore set forth file with the Commis-
sion a report in writing setting forth in detail the manner and form
in which said order has been complied with.
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Complaint 13F.T.C.

IN THE MATTER OF

GRAHAM GRISWOLD, DOING BUSINESS AS THE
GRISWOLD LUMBER CO.

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 28, 1914

Docket 1606, Complaint, Apr., 28, 1929—Decision, Sept. 23, 1929

Where an individual engaged in the wholesale lumber business,

(a) Dellvered to customers lumber caused by him to be scant sawn, in fulfill-
ment of orders for rough lumber to be cut and milled to specified larger
sizes and dimensions; and

(b) Charged said customers the considerably higher amounts which would in
fact have accrued and been properly payable for freight had said indi-
vidual caused such lumber to be cut, milled, and delivered as ordered by
said customers;

With the result that abllity of competitors who fllled orders with specifled
sizes and dimensions and collected only the true and actual freight charges
for the transportation thereof, to compete with sald Individual and secure
and hold customers for rough lumber in the various States was impaired
and dangerously hampered, and trade tended to be and was unfairly
diverted therefrom, wholesalers and retailers were misled into buying and
accepting rough lumber of smaller sizes and dimensions than ordered, and
buildings, bridges, and other structures were constructed of timbers and
lumber of less strength than Intended and required by specifications of
dealers and architects; to the injury and prejudice of said competitors
and of the public:

Held, That such practices, under the circumstances set forth, constituted unfair
methods of competition.

Mr. Ellis DeBruler for the Commission.
Mr. James W, Crawford, of Portland, Oreg., for respondent.

Sy~orsis oF COMPLAINT

Reciting its action in the public interest, pursuant to the provisions
of the Federal Trade Commission Act, the Commission charged re-
spondent individual, engaged in the operation of a wholesale business
at Portland, Oreg., with making and collecting full measure charges
for short measure shipments, in violation of the provisions of section
5 of such act, prohibiting the use of unfair methods of competition
in interstate commerce.

Respondent, as charged, engaged as sales agent for certain corpo-
rations engaged in lumber milling, and, in some cases affiliated with
him, for three years last past (1) caused orders received by him for
rough lumber, for milling to certain sizes and dimensions, to be
milled scant sawn, i. e., at smaller dimensions than specified by the
customers, and to be transported thereto as conforming to specified
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sizes, and (2) billed and collected from said customers freight
charges exceeding those actually paid by him, namely, the approxi-
mate freight charges which would have been paid for the transporta-
tion of lumber cut to the full sizes and dimensions specified by the
customers in their orders.

Such methods and practices, as alleged, “are to the detriment of
the public requiring and using rough lumber in that wholesale and
retail buyers of rough lumber have been and are in many certain
instances deceived into buying and accepting rough lumber of lesser
sizes and dimensions than ordered and desired by them,” and also
“in that in some instances buildings, bridges, and other structures
are, as the result of the said described methods of competition, con-
structed of timbers and other lumber of less strength than intended
and required by dealers’ and architects’ specifications,” and said
methods and practices, further, as charged, lessen, impair, and hinder
the ability to complete and hold customers of competitors who do
not pursue such methods of competition but sell rough lumber of
. the sizes and dimensions ordered, and collect from their customers
“the true and actual freight charges for the transportation ” thereof;
all to the prejudice of the public and respondent’s competitors.

Upon the foregoing complaint, the Commission made the following

Rerort, FINDINGS 48 To THE Facrs, ANp OrDER

Pursuant to the provisions of an act of Congress approved Sep-
tember 26, 1914, the Federal Trade Commission issued and served a
complaint upon the respondent, Graham Griswold, doing business as
the Griswold Lumber Co., charging him with the use of unfair
methods of competition in commerce in violation of the provisions of
said act.

The respondent filed his answer to said complaint and stated that
he refrained from contesting the proceeding and consented that_the
Commission make, enter, and serve upon him an order to cease and
desist from the alleged violation of the law as set forth in the com-
plaint, and then followed, in the answer, a practical denial of all of
the principal allegations of the complaint; but thereafter, upon ap-
plication of said respondent, said answer was withdrawn and the
files and record in this matter show that said respondent refrains
from contesting this proceeding and consents that the Commission
may make, enter, and serve upon him an order to cease and desist
from the violation of the law as alleged in the complaint in this
matter.

Thereupon this proceeding came on for decision and the Commis-
sion having duly considered the record, and now being fully- advised
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in the premises, makes this its report, stating its findings as to the
facts and conclusion drawn therefrom, and finds that the allega-
tions of the complaint herein are true, and also that the following is
a true statement of the facts herein, based upon the record:

FINDINGS A8 TO THE FACTS

Paracrarm 1. The respondent, Graham Griswold, doing business
as the Griswold Lumber Co., is the owner and active manager of
an unincorporated wholesale lumber business, having his place of
business at Portland, Oreg., and which business is operated under
the registered trade name of the Griswold Lumber Co.

Par. 2. The respondent, in the conduct of his wholesale lumber
business, acts as the sales agent for certain corporations engaged in
lumber milling in the State of Oregon, some of which are affiliated
with said Griswold Lumber Co., and in his capacity as sales agent
said respondent solicits sales of lumber and sells the same and causes
such lumber to be transported from the State of Oregon to purchasers
and consignees thereof located in Illinois, Missouri, Colorado, KXan-
sas, Jowa, and other States, and has been doing the same for at least
three years last past.

Par. 8. Said respondent, in the course and conduct of his said
wholesale lumber business, in interstate commerce, and for the past
three years, has from time to time received orders for rough lumber
to be cut and milled to certain sizes and dimensions named and
specified by his customers, and respondent has thereupon ordered
from lumber milling corporations, which are closely affiliated with
said respondent, and also other milling concerns, rough lumber to
be cut and milled scant-sawn, or at sizes and dimensions less than
the dimensions named and specified by his customers. Thereafter,
the said scant-sawn rough lumber was transported by said respond-
ent to his customers as conforming to and actually being of the sizes
and dimensions by them respectively specified in their orders.

Said respondent has then billed to and collected from his customers
as freight charges amounts in excess of those actually paid by him
to transportation companies for the lumber or timber actually
ghipped by him to his various customers. The freight charges which
were included in respondent’s invoices to his customers, and actually
collected from them were always approximately the amount which
would have been paid to the transportation companies for the trans-
portation of the said lumber had the same been cut to the full and
actual sizes and dimensions named and specified by the customers of
said respondent in their respective orders, but the amount of freight
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actually paid by respondent was based on the delivered scant-sawn
lumber and timber, and considerably less than the amount collected
from customers.

The amounts so billed by respondent and collected from his various
customers were considerably in excess of the amount of freight that
respondent actually paid for the transportation of the said lumber
and timber, which said lumber and timber in each instance was cut
under the size specified by respondent’s said customers, and the
actual freight paid was paid on the basis of the size of the lumber
and timber as actually cut, but the actual freight collected by re-
spondent from his customers was in each instance considerably in
excess of the amount of freight that respondent paid for the trans-
portation of the lumber and timber in the filling of orders.

Par. 4. There are other individuals and corporations in the State
of Oregon and many other States engaged in selling rough lumber at
wholesale, having customers located in States other than the States
of production, who have not pursued and who do not pursue the
methods of competition which are pursued by respondent. There
are many of respondent’s competitors who do not receive orders for
rough lumber to be filled to certain sizes and dimensions named and
specified and then fill such orders from lumber which is' cut and
milled at sizes and dimensions less than those named and specified
by their respective customers, but his said competitors sell rough
lumber of the actual sizes and dimensions ordered and only collect
from their customers the true and actual freight charges for the
transportation of such lumber to their respective customers, and
whose ability to compete with respondent and secure and hold cus-
tomers in the various States for rough lumber is and has been les-
sened, impaired and dangerously hampered by the methods of compe-
tition pursued by respondent in filling orders for lumber and timber
with Jumber and timber cut scant or cut much lower than specified in
the orders, and charging and collecting for lumber and timber that
was presumed to be cut to the full size specified.

Par. 5. The Commission further finds as a fact that the methods
of competition and practices of respondent in filling orders for
rough lumber, to be milled to certain sizes and dimensions specified
by respondent’s customers, by filling such orders by delivering lum-
ber and timber of sizes and dimensions less than those named and
specified by his respective customers, and thereafter billing and col-
lecting from his said customers as freight charges amounts consider-
~ ably in excess of those actually paid by him to transportation com-

panies for the lumber shipped by him to his respective customers,
when his competitors do not follow such methods but actually fill

24925°—81—voL 18——8
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orders for lumber as specified and who pay freight on the basis of
lumber and timber cut and milled to dimensions ordered and speci-
fied, are detrimental to his competitors and place them at a disad-
vantage in competing with him, and the methods of respondent are
also further to the detriment of the public requiring and using rough
lumber, in that wholesale and retail buyers of rough lumber have
been and are in many instances deceived into buying and accepting
rough lumber of lesser sizes- and dimensions than ordered and de-
scribed by them. Moreover, the interests of the public are prejudiced
and injured by the said described methods of competition and prac-
tices of respondent in filling orders with scant-sawn lumber, as here-
inbefore set out, in that, in some instances, buildings, bridges, and
other structures are, as the result of such described methods of com-
petition, constructed of timbers and other lumber of less strength
than intended and required by dealers’ and architects’ specifications.

CONCLUSION

By reason of the aforesaid acts and practices of the respondent,
as hereinabove set out, it is concluded by the Commission that the
acts and practices of respondent are clearly unfair methods of
competition in interstate commerce, and that such practices do
have the tendency to and actually have the effect of unfairly di-
verting trade from respondent’s competitors, and that the acts
and things hereinabove set out are to the prejudice and injury of
the public, and that such acts constitute unfair methods of compe-
tition in interstate commerce in violation of the act of Congress
approved September 26, 1914, entitled “An act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes.” .

ORDER TO CEASE AND DESIST !

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission, and upon the con-
sent of respondent that the Commission may make, enter, and serve
upon him an order to cease and desist from the violation of the law
as alleged in the complaint in this matter, as fully appears from the
record herein; and the Commission having made its findings as to
the facts with the conclusion that the respondent has violated the
provisions of the act of Congress approved September 26, 1914, en-
titled “An act to create a Federal Trade Commission, to define its
powers and duties, and for other purposes ”, and, further, the Com-

A Substitute order made as of Feb, 24, 1930,
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mission having issued an order to cease and desist in terms broader
than the allegations of the complaint, in this respect to wit, that the
prohibitions of the said order purport to relate to lumber generally
and to timber, whereas the complaint and the findings herein related
to rough lumber only, as distinguished from surfaced lumber on the
one hand and from timber on the other;

Now, therefore, it is hereby ordered, That the order to cease and
desist heretofore, on the 23d day of September, 1929, made and
entered, and thereafter served upon respondent, be and the same is
hereby rescinded and revoked; and

It is further ordered, That respondent, Graham Griswold, doing
business as the Griswold Lumber Co., his agents, representatives,
servants, and employees, and all persons under his authority or direc-
tion, cease and desist, in the sale of lumber in interstate commerce,
from the following unlawful practices: '

(1) From filling orders for rough lumber which are received
from his customers to be cut and milled to certain sizes and dimen-
sions named and specified by said respondent’s customers, and then
and thereupon filling such orders by the delivery of scant-sawn lum-
ber and lumber of sizes and dimensions less than those sizes and
dimensions mentioned and specified by his said customers.

(2) From filling orders for rough lumber from customers to be
cut and milled to certain sizese and dimensions named and speci-
fied by respondent’s said customers, and then and thereupon filling
such orders, in interstate commerce, by the delivery of scant-sawn
rough lumber, and then charging to and collecting, or charging
to or collecting, freight from his said customers in excess of the
amount of freight actually paid by said respondent to the transporta-
tion companies for the lumber actually shipped to respondent’s cus-
tomers in filling such orders.

(3) From hercafter delivering rough lumber, in filling orders in
interstate commerce, of less sizes or dimensions than those speci-
fied by respondent’s customers, and also from hereafter charging to
and collecting, or charging to or collecting, from customers freight
charges in excess of amounts actually paid by respondent, and also
from all similar unlawful or unfair practices in the sale of lumber
in interstate commerce.

It is further ordered, That respondent, Graham Griswold, doing
business as the Griswold Lumber Co., shall, within 80 days after
the service upon him of a copy of this order, file with the Com-
mission a report in writing setting forth in detail the manner and
form in which he has complied with the substitute order to cease
and desist hereinabove set out.
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IN taE MATTER OF

MAX KLEIN, DOING BUSINESS AS KLIMATE-PRUF
MANUFACTURING COMPANY

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 28, 1914

Docket 1579. Complaint, Mar. 1}, 1929—Decciston, Sept. 25, 1929

Where an individual engaged In the sale of waterproofing compounds, roof
coatings, paints, and similar products, and neither owning, operating, nor
controlling any mill or plant, nor engaged in manufacturing, but fllilng
orders through a manufacturer by whom quantities called for were sup-
plied from its regular line of products, packed in containers with labels
furnished by sald individual and featuring his trade name, and shipped,
thus labeled, directly to said individual’s purchaser customers; employed
a trade name Including the word “ manufacturing” and featured and used
sald name In advertising matter distributed to customers and prospective
customers In various States and on buslness statlonery and circular letters,
together with the representation that the commodity was * manufactured
exclusively by the Kilimate-Pruf Manufacturing Co.”, and a depiction of
sald company’s purported manufacturing plant and the words, in con-
splcuous type, “ factory and warehouse, Kingsland, N, J.”, with the tend
ency and capacity to mislead and decelve the purchasing public into Le-
lieving him to be a manufacturer and that purchasers from him were
buying directly from the manufacturer and thereby saving themselves the
middleman’s profit:

Held, That such practices, under the circumstances set forth, constituted unfalr
methods of competition.

Mr. William T. Kelley for the Commission.
Ruttenberg & Ruttenberg, of New York City, for respondent.

Syw~opsis oF COMPLAINT

Reciting its action in the public interest, pursuant to the provi-
sions of the Federal Trade Commission Act, the Commission
charged respondent, an individual engaged in the distribution and
sale of waterproofing compounds, roof coating and paints to pur-
chasers in States other than the State of New Jersey, where said
products were manufactured, and with principal office and place
of business in New York City, with using misleading trade name,
misrepresenting business status or advantages, and advertising
falsely or misleadingly in regard thereto, in violation of the pro-
visions of section 5 of such act, prohibiting the use of unfair
methods of competition in interstate commerce.
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Respondent, as charged, engaged as above set forth and neither
owning nor operating any factory making the products dealt in
by him, but filling orders from products made in plants neither
owned nor operated by him, has used and uses a trade name con-
taining the word “ manufacturing ”, in the sale and distribution of
his products, together with the words “ manufactured exclusively
by ” or the words “factory and warehouse, Kingsland, N. J.”, or
alone, or in connection or conjunction with a pictorial representation
of a factory in its circulars and/or letterheads, invoices, etc.

Such statements and representations, pictorial or otherwise, as
alleged, “ have had and do have the tendency and capacity to deceive
and mislead purchasers and prospective purchasers of its products
into the belief that respondent was and is the manufacturer of the
products so advertised and sold or distributed by him in commerce
between and among certain States of the United States and thereby
to divert trade from truthfully described products”; to the preju-
dice of the public and respondent’s competitors.

Upon the foregoing complaint, the Commission made the following

Report, FinpINGs As To THE FacTs, AND OrpER

Pursuant to the provisions of an act of Congress approved Sep-
tember 26, 1914, the Federal Trade Commission issued and served a
complaint upon Max Klein, doing business under the trade name
and style Klimate-Pruf Manufacturing Co., hereinafter referred to
as respondent, charging him with unfair methods of competition in
commerce in violation of the provisions of section 5 of said act.

Thereupon the respondent entered his appearance and filed his
answer to the complaint and formal hearing was had thereon before
an examiner of the Commission theretofore duly appointed, and
testimony, documentary evidence, and exhibits were offered and
received, and duly recorded and filed in the office of the Commis-
sion; thereafter the proceedings regularly came on for hearing be-
fore the Federal Trade Commission on such complaint and answer,
and on the testimony, evidence, and exhibits on file, and on the briefs
of counsel, and the Federal Trade Commission duly considered the
same, and now makes this report in writing and states its findings as
to the facts, as follows:

FINDINGS A8 TO THE FACTS

ParacrarH 1. The respondent, Max Klein, at the time of the issu-
- ance of the complaint herein, on March 14, 1929, and for more than
two years prior thereto, was and now is engaged in the business of
buying and selling waterproofing compounds, roof coatings, paints,
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and similar products, and carried on such business under the name
and style Klimate-Pruf Manufacturing Co., with principal place of
business in the city of New York, State of New York. The com-
modities so dealt in by respondent have been obtained by him -
through an arrangement with the Stanleen Manufacturing Co. from
.the M. J. Merkin Paint Co., Inc., & manufacturer of paints, var-
nishes, and allied products, with factory and principal place of busi-
ness at Lyndhurst, in the State of New Jersey. The respondent
caused such commodities when so sold to be transported to the respec-
tive purchasers thereof from Lyndhurst, in the State of New Jersey,
through and into other States of the United States. In the course
and conduct of his said business respondent at all times mentioned
herein has been and is now in active competition with various cor-
porations, partnerships, and other persons also engaged in the busi-
ness of buying and selling waterproofing paints, roof coatings, paints,
and similar products in commerce among the several States of the
United States.

Par. 2. The respondent, in the course of his business as set out in
paragraph 1 hereof, has made use of advertising matter which he
caused to be distributed among his customers and prospective cus-
tomers in various States of the United States, in which the trade
name under which he carried on business, viz, KLimate-Prur Manu-
racturiNg Co., appeared in large display type and some of such
advertising matter contained the representation that the commodity
therein described was manufactured exclusively by the Klimate-Pruf
Manufacturing Co. In the course of such business respondent has
also made use of business stationery which featured the said trade
name Klimate-Pruf Manufacturing Co. and has caused circular let-
ters to be mailed to prospective customers in various States of the
United States, which circulars were printed upon letterheads used
by him in the course of such business, which letterheads had printed
thereon in large display type the said trade name under which he
carried on business, together with the words “ factory and warehouse,
Kingsland, N, J.” Some of said advertising matter carrying the
words “ Klimate-Pruf Manufacturing Co.”, distributed by respond-
ent as aforesaid, contained pictorial representations of what pur-
ported to be a manufacturing plant operated by respondent.

Par. 8. The respondent at no time during the course of his busi-
ness carried on by him, as described in paragraphs 1 and 2 hereof,
owned, operated, or controlled a mill, factory, or manufacturing
plant, and was not engaged in the manufacture of any of the com-
modities dealt in by him or any other commodities, but at all times
during the course of such business has had orders for such com-



KLIMATE-PRUF MANUFACTURING CO. 107
104 Order

modities taken by him from customers, transmitted through a jobber
of paints, varnishes, and allied products to the M. J. Merkin Paint
Co., Inc., a manufacturer of paints, varnishes, and allied products,
of Lyndhurst, N. J., which orders were in all cases filled from the
regular line of the products of said M. J. Merkin Paint Co., Inc., and
the quantities so ordered were packed into containers and there
were attached to such containers labels furnished by the respondent,
which labels featured the trade name under which he carried on
business, namely Klimate-Pruf Manufacturing Co., and the. quan-
tities so packed and labeled were then transported to the respective
purchasers thereof.

Par. 4. The use by respondent of the word “manufacturing” in
his trade name Klimate-Pruf Manufacturing Co., and the use of the
word “ manufactured ” in the phrase “ manufactured exclusively by
the Klimate-Pruf Manufacturing Co.”, and the use of pictorial illus-
trations of what purported to be a manufacturing plant operated
by respondent, and other similar statements and representations on
. letterheads, business stationery, and advertising matter in the manner
and under the circumstances hereinbefore set out has the tendency
and capacity to mislead and deceive the purchasing public into the
erroneous belief that respondent is a manufacturer of the commodi-
ties in which he deals and that persons who purchase from respond-
ent are buying direct from the manufacturer and are thereby saving
themselves the middleman’s profit.

CONCLUSION

The practices of respondent under the conditions and circum-
stances described in the foregoing findings are unfair methods of
competition in interstate commerce and constitute a violation of
an act of Congress approved September 26, 1914, entitled “An act
to create a Federal Trade Commission, to define its powers and
duties, and for other purposes.”

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission, the answer of the
respondent, and testimony and evidence submitted, the trial exam-
iner’s report upon the facts and the exceptions thereto, and the Com-
mission having made its findings as to the facts with its conclusion
that the respondent has violated the provisions of an act of Congress

"approved September 26, 1914, entitled “An act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes ”,
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It i3 now ordered, That the respondent Max Klein, individually,
and trading under the name Klimate-Pruf Manufacturing Co., his
agents, servants, representatives, and employees, cease and desist in
connection with the sale and distribution of waterproofing com-
pounds, roof coatings, paints, and similar products in interstate
commerce :

(1) From conducting business under the name Klimate-Pruf
Manufacturing Co., or under any other trade or corporate name
containing the word * manufacturing.”

(2) From using the phrases “ manufactured exclusively by the
Klimate-Pruf Manufacturing Co.”, ¢ factory and warehouse, Kings-
land, N. J.”; or any phrase, slogan, or pictorial representation of
- similar import; or any statement or representation whatsoever that
respondent is the manufacturer of said commodities; or any state-
ment or representation or pictorial representation importing or im-
plying that respondent is selling and distributing said commodities
direct from the manufacturer or factory to his customer purchasers
without the intervention of middlemen.

It i further ordercd, That respondent shall within 60 days after
the service upon him of a copy of this order file with the Commis-
sion a report in writing setting forth in detail the manner and form
in which he has complied with the order to cease and desist herein-
before set forth.,
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Complaint

IN TR MATTER OF
ROCKWQOD CORPORATION OF ST. LOUIS

COMILAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. 8§ OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914

Docket 1586, Complaint, Oct. 8, 1928—Decision, Oct. 14, 1929

Where a corporation engaged in the manufacture and sale of building ma-
terials, which (1) were composed of some 80 per cent of calcined gypsum
and from 1 to 2 per cent cottonwood fibre, with balance water of crystal-
lization, (2) had the shape, but not the appearance, weight, or texture of
lumber and were not lumber as long known and understood, 1. e, wood
from trees, trimmed as boards, etc, (3) were put in place with carpen-
ters’ tools and served to take the place of lumber, and (4) were sold in
competition therewith and with gypsum blocks, clay tiles, building bricks,
and other varieties of building materials, used the words *lumber” and
“ Rockwood lumber” in its description and advertisement of its aforesaid
building materials, in pamphlets, leaflets, and other advertising, without
explanatory qualifylng word or words; with the capacity and tendency
to mislead and decelve the public into believing sald materlals to be the
product of the tree, to the prejudice of the public and its competitors:

IIeld, That such practlces, under the circumstances set forth, constituted un-
fair methods of competition.

Mr. Richard P. Whiteley for the Commission.
Mr. John H. Bruninga and Mr. John H. Cassidy, of St. Louis,
Mo., for respondent.

Synopsis or COMPLAINT

Reciting its action in the public interest, pursuant to the provi-
sions of the Federal Trade Commission Act, the Commission charged
respondent, a Missouri corporation engaged in the manufacture and
sale of gypsum blocks for building purposes, and with principal
place of business in St. Louis, with naming product misleadingly
and advertising falsely or misleadingly, in violation of the provi-
sions of section 5 of such act, prohibiting the use of unfair methods
of competition in interstate commerce.

Respondent, as charged, engaged in the sale of its aforesaid prod-
ucts, represented, designated, and described the same as “ Rockwood
lumber ? or “Rockwood gypsum lumber”, and in advertising the
same in circulars distributed among various States, used such phrases
as “ Rockwood lumber is made of gypsum ”, “ Rockwood lumber
‘makes both the wall and the form for the concrete ”, and various
other phrases containing the word “lumber ”, notwithstanding the
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fact that the product in question “ was not lumber, a material sawed
or cut from trees or logs of wood into boards, planks, or timber, or
other shapes generally understood and recognized by the purchasing
public as and to be lumber ”.

Respondent further, as charged, designated and advertised its said
product in circulars distributed by it in interstate commerce through
such words and phrases as “ Rockwood is fireproof ”, “ The best sort
of fire prevention is the construction of your entire building fire-
proof of Rockwood ”, “Fire can not steal upon you unheard and
unseen in the middle of the night to destroy all in its path when
you live in a home built of Rockwood ”, notwithstanding the fact
the said product was neither fireproof nor  proof against disintegra-
tion caused by the application thereto of extreme heat, so as to be
advertised and described properly and accurately as aforesaid ”.

The use by respondent of the words “lumber” or *fireproof ”,
“either independently or in connection or conjunction with any
other word or words”, as above set forth, has had and has the
capacity and tendency to mislead and deceive and confuse the pur-
chasing public into believing the product in question, respectively,
to be lumber, as above set forth, and to be fireproof so as to be prop-
erly and truthfully so advertised and described; all to the prejudice
of the public and respondent’s competitors.

Upon the foregoing complaint, the Commission made the following

Report, Finpings As To THE FacTs, ANpD ORDER

Pursuant to the provisions of an act of Congress approved Sep-
tember 26, 1914 (88 Stat. 717), the Federal Trade Commission issued
and served a complaint upon the respondent, Rockwood Corpora-
tion of St. Louis, charging it with the use of unfair methods of
competition in commerce in violation of the provisions of said act.

The respondent having filed its answer herein, hearings were
had and evidence was thereupon introduced on behalf of the Com-
mission and the respondent before an examiner of the Federal
Trade Commission duly appointed.

Whereupon, this proceeding came on for a final hearing on the
briefs and oral argument, and the Commission having duly con-
sidered the record and being fully advised in the premises, makes
this its findings as to the facts and conclusion drawn therefrom.

FINDINGS A8 TO THR FACTS

ParagrapH 1. The respondent, Rockwood Corporation of St.
Louis, is a corporation organized under the laws of the State of
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Delaware, with its principle office in the city of St. Louis, State
of Missouri, and its principle factory in the city of East St. Louis,
State of Illinois.

Par. 2, For several years, and at all times herein mentioned,
respondent has been engaged in the manufacture of gypsum castings,

" consisting of sections for interior nonbearing partitions, for exterior
walls and for floors, for use in the construction of buildings, and has
caused said gypsum castings, when sold, to be transported from its
factory located in the State of Illinois to purchasers located in
other States of the United States, said purchasers being located
principally in the State of Missouri. In the course and conduct
of its said business, respondent at all times since its organization
has been and now is in active competition with various persons,
partnerships, and other corporations engaged in the manufacture
and sale of lumber, gypsum blocks, clay tiles, building bricks, and
other varieties of building materials, in commerce among several
States of the United States.

Par. 8. Respondent, in the course of its business as set out in
paragraph 2 hereof, manufactures, sells, and causes to be trans-
ported building materials composed of from 1 to 2 per cent by weight
of cottonwood fibre and of about 80 per cent by weight of calcined
gypsum (calcium sulphate), the balance being water of crystalliza-
tion. The building materials so produced and used as set out in
paragraph 2 hereof are described and advertised by respondent by
means of pamphlets, leaflets, and other forms of advertising matter,
which respondent has caused to be distributed among customers and
prospective customers in various States of the United States, as
“ Rockwood,” * Rockwood lumber ” and “ Rockwood gypsum lum-
ber.” The advertising matter so distributed by respondent also con-
tains the statement that said building material is made of gypsum
and is fireproof.

Par. 4. The Department of Commerce of the United States on
July 1, 1925, issued a revised draft of a publication described as
“ Simplified Practice Recommendation No. 16 ”, pursuant to the
action of the conferences held, respectively, on December 12 and 13,
1923, April 22, 1924, and May 1, 1925, by representatives of ranu-
facturers, distributors, wholesalers, retailers, and users of lumber
and representatives of architects, engineers, and general contractors,
which said publication contained recommendations concerning the
classification, nomenclature, etc., of lumber. Said publication con-
tained the following definition: “ Lumber is the product of the saw
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and planing mill, not further manufactured than by sawing, re-
sawing, passing lengthwise through a standard planing mill, cross-
cut to length and matched.”

The building materials manufactured by respondent as described
in paragraph 3 hereof have the contour shape of lumber and are
put in place with carpenters’ tools, such as the saw, plane, brace and
bit, chisel, nails and hammer. Where they are used they take the
place of lumber although they do not resemble lumber in appearance,
weight, or texture.

Par. 5. The word “lumber,” when applied to building mate-
rials has been well known and understood by the public for a long
period of years to mean wood sawed or cut from trees in various
sizes and lengths and thereafter trimmed as boards, planks, or other
dimensions. It is made wholly from the wood of the tree. Re-
spondent’s products made from gypsum are not lumber in the ac-
cepted sense and the use of the word “lumber” to describe them,
unless qualified by the word * gypsum ” or some equally explanatory
word or words, has had and has the capacity and tendency to deceive
the public into the mistaken belief that they are products of the tree,

CONCLUSION

The practices of the respondent, under the conditions and circum-
stances set forth in the foregoing findings, are to the prejudice of
the public and of respondent’s competitors, and are unfair methods
of competition in commerce and constitute a violation of section 5
of an act of Congress approved September 26, 1914, entitled “An
act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes.”

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission and upon answer
of the respondent filed herein, and the Commission having made its
findings as to the facts and its conclusion that the respondent has
violated the provisions of an act of Congress approved September
26, 1914, entitled “An act to create a Federal Trade Commission,
to define its powers and duties, and for other purposes ”:

It is now ordered, That the respondent above named, Rockwood
Corporation of St. Louis, its officers, agents, representatives, and
employees, do cease and desist from using the word “lumber”
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and/or the words “ Rockwood lumber ” in catalogues, pamphlets or
advertising matter used in the offering for sale or sale in interstate
commerce of gypsum products or gypsum building materials unless
and until the word ¢ lumber ” and/or the words “ Rockwood lumber ”
are qualified by the use of the word “ gypsum ” or some other word
or words equally explanatory in lettering equally as conspicuous as
the word “lumber ”.

It i3 further ordered, That the respondent, Rockwood Corpora-
tion of St. Louis, shall, within 60 days after the service on it of this
order, file with the Federal Trade Commission a report in writing,
setting forth in detail the manner and form in which it has com-
plied with the above order to cease and desist.
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Ix TH-E MATTER OF
ROARING SPRING BLANK BOOK COMPANY

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. § OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 1594. Complaint, dpr. 12, 1929—Deciston, Nov. 9, 1929

Where a corporation engaged in the manufacture and sale of school supplies,
including composition books marked by it with such legends as “ 200 Page
Composition Book ™, “A. S, D. Speclal 240 Page”, and “A. S. D. Special
60" to Indicate the page content thereof, sold certaln other of its sald
books marked with such legends as *“100 Special Composition Book”,
144 Special Composition Book ", and *“200 Special Composition Book ”,
notwithstanding the fact that sald books last referred to, respectively,
contained less than the number of pages thus varlously indicated, with
the capacity and lendency to mislend and deceilve a substantial part of
the purchasing public into the erroneous bellef that the same contained
more pages than was actually the case and to induce the purchase thereof
in such belief:

Held, That such practice, under the circumstances set forth, constltuted an
unfair method of competition,

Mr. Robert II, Winn for the Commission.
Synorsis o COMPLAINT

Reciting its action in the public interest, pursuant to the pro-
visions of the Federal Trade Commission Act, the Commission
charged respondent, a Pennsylvania corporation engaged in the
manufacture of school supplies including composition books, and
sale thereof among various States, and with principal or executive
office in Roaring Spring, Pa., with misbranding or mislabeling in
violation of the provisions of section 5 of such act, prohibiting the
use of unfair methods of competition in interstate commerce, in that,
while marking certain of its products as “200 Page Composition
Book 7, “A. S. D. Special 240 Pages ”, and “A. S. D. Special 60”,
it marked other books, containing fewer than the pages indicated,
% 100 Special Composition Book ”, ** 144 Special Composition Book ”,
and “200 Special Composition Book ”, with the effect of misleading
and deceiving the purchasing public as to the actual content of the
aforesaid product and with the intent and capacity and tendency
go to do and the effect of inducing the purchase of said books by
such public in said belief, to the prejudice of the public and of re-
spondent’s competitors.
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Upon the foregoing complaint, the Commission made the following

Rerort, FinpiNgs A8 To THE Facrs, AND OrbEr

Pursuant to the provisions of an act of Congress approved Sep-
tember 26, 1914, the Federal Trade Commission issued and served a
complaint upon the respondent, Roaring Spring Blank Book Co.,
charging it with the use of unfair methods of competition in com-
merce in violation of the provisions of section 5 of said act.

Respondent having entered its appearance and filed its answer to
said complaint, hearings were had before a trial examiner thereto-
fore duly appointed, and testimony was heard and evidence received
in support of the charges stated in the complaint and in opposition
thereto. Thereafter this proceeding came on regularly for decision
and the Commission having duly considered the record and being
now fully advised in the premises makes this its report stating its
findings as to the facts and conclusion drawn therefrom:

FINDINGS A8 TO THE FACTS

Paracraru 1. Respondent, Roaring Spring Blank Book Co., is a
corporation organized, existing, and doing business under and by
virtue of the laws of the State of Pennsylvania with its principal
or executive oflice located at Roaring Spring in said State. For a
period of more than one year prior to April 12, 1929, the respondent
was engaged in the manufacture of school supplies, including com-
position books, and in the sale and distribution of its said products
in commerce between and among various States of the United States,
causing said products, when sold, to be shipped from its place of
business located in the State of Pennsylvania to purchasers thereof
located in States other than the State of Pennsylvania. In the
course and conduct of its business said Roaring Spring Blank Book
Co. was at all times in competition with other corporations, individ-
uals, firms, and partnerships likewise engaged in the sale and dis-
tribution in interstate commerce of school supplies, including
composition books.

Par. 2. In the course and conduct of its business as described in
paragraph 1 hereof as a means of inducing the public to buy its
products respondent has caused its composition books to be marked
on the front cover with the legend indicating the number of pages
which such books contain, as “ 200 Page Composition Book ”, “A. S.
D. Special 240 Page ”, and “A.S.D. Special 60, but on the front
- covers of others of such books said respondent has placed legends
reading: “ 100 Special Composition Book ”, 144 Special Composi-
tion Book ”, and “ 200 Special Composition Book ”; when in truth
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and in fact the said composition books on the front covers of which
the three latter legends were placed contain, respectively, less than
100, 144, and 200 pages. The use of such legends as these on the
front covers of composition books containing fewer pages than the
number stated in the legend is false and misleading and is caldulated
and has the capacity and tendency to mislead and deceive a substan-
tial part of the purchasing public into the erroneous belief that the
said composition books contain more pages than they actually con-
tain and to induce purchasers to purchase same in that belief.

CONCLUSION

The practice of said respondent under the conditions and circum-
stances described in the foregoing findings are to the prejudice of
the public and respondent’s competitors and are unfair methods of
competition in commerce and constitute a violation of an act of Con-
gress approved September 26, 1914, entitled “An act to create a
Federal Trade Commission, to define its powers and duties, and for
other purposes”.

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission on the complaint of the Commission, the answer of re-
spondent thereto, the testimony, evidence, and briefs of counsel, and
the Commission having made its findings as to the facts and its con-
clusion that respondent has been and is now using unfair methods
of competition in commerce in violation of the provisions of section 5
of an act of Congress approved September 26, 1914, entitled “An act
to create a Federal Trade Commission, to define its powers and
duties, and for other purposes ”,

It is now ordered, That respondent, Roaring Spring Blank Book
Co., its agents and employees, cease and desist in connection with the
sale or offering for sale of composition books in interstate commerce
from placing any number on the front cover of a composition book
so offered for sale or sold by it unless the number of pages contained
in such composition book is also plainly indicated thereon in figures
and/or words equally conspicuous in type and position.

1t is further ordered, That the respondent, Roaring Spring Blank
Book Co., within 60 days after the service upon it of a copy of this
order file with the Commission a report in writing setting forth in
detail the manner and form in which it has complied with the order
to cease and desist hereinabove set forth.
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Syllabus

IN THE MATTER OF

DAVID B. CLARKSON COMPANY

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1014

Docket 1540, Complaint, Oct. 15, 1928—Decision, Dec. ¥, 1929

Where a corporation engaged In the sale and distribution of books to purchasers
In various States under a plan allowing the purchaser five days in which
to examine the books, with return privilege; in its advertising circulars,
circular letters, and other advertising literature offering books and publica-
tions dealt in by it as above set forth,

(a) Represented the regular price of the “ New Pictorial Atlas of the World ”
as $8.50 and said atlas as offered at its * Special price of $2.98 (not
$8.50)”, the fact being that said publication had no regular price, was
sold through canvassers and agents at prices ranging from $5 to $10 or
$12, had been sold by it at prices ranging from $2.98 to $3.98, but for the
two years last past had not been sold by it at prices other than those set
forth in its pretended special offer, namely, $1.98 for cloth, and $2.98
for art kraft binding;

(b) Represented * the regular $5 flexible law binding editlon of Clarkson's
Law and Buslness Cyclopedia”™ as offered at its *special introductory
price of $1.98 (not $5)”, the fact being that the publication in question had
never been sold by it or anyone else at $5, said price was fictitious, and
sald pretended speclal introductory price was its regular and only price;
and
Represented “Appleton’s New Practical Cyclopedia”, *publisher's price
$42—our price $11.75”, as offering a lifetime opportunity to save $30.25,
offering many homes that had desired the work but did not feel they
could spare the $42 for which it was sold, the opportunity to purchase
said encyclopedia, “so highly spoken of by the highest educators at less
than the actual cost of manufacture”, and making such statements as “it
18 just like finding $30.25, *“this card is worth $30.25 to you”, the fact
being that $42 was not and never had been the regular price or publisher’s
price of sald encyclopedia, but that the same was sold by the publishers
and through book stores at $30, and sald price of $11.75 was not a special
price or a limited offer, but the figure at which it had sold said encyclopedia
for more than flve years last past and did not save customers $30.25 as
represented in its circular and order form;

With the effect of misleading and deceiving many of the purchasing publie
into buying said books In the erroneous belief that they were offered at a
special and introductory price, that the regular prices thereof were greatly
in excess of those at which it was selling them, and that the publisher’s
price of certain of said books was greatly in excess of its price, and with
the capacity and tendency so to mislead and deceive;

24925°—31—voL 13—9
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Held, That such practices, under the eircumstances set forth, constituted unfair
methods of competition.

Mr. G. Ed. Rowland for the Commission.
Syxorsis oF COMPLAINT

Reciting its action in the public interest, pursuant to the provi-
sions of the Federal Trade Commission Act, the Commission charged
respondent, an Illinois corporation engaged in the sale and distri-
bution in interstate commerce of books of all kinds, at retail, and
with principal office and place of business in Chicago, with adver-
tising falsely or misleadingly as to prices and nature of product
offered, in violation of the provisions of section 5 of such act, pro-
hibiting the use of unfair methods of competition in interstate
commerce.

Respondent, as charged, engaged as above set forth, and doing
business on a plan involving the mailing of the book ordered to the
purchaser, with five days in which to examine the book or books, to
be then returned or paid for, in its advertising circulars, circular let-
ters, and other advertising literature falsely represents certain of the
books dealt in by it as offered at a special and introductory price,
considerably lower than that at which the same are ordinarily and
customarily sold, and sets forth fictitious prices represented as the
regular and customary prices thereof, the fact being that it has
never sold at any other than its so-called reduced price and that said
price is not a special or introductory offer, and further in its said
advertising circulars, etc., offers and represents “Appleton’s New
Practical Cyclopedia ” as  fully revised and brought down to date,”
a new work, “not an old or obsolete work, but the very latest revision
of a great modern educator,” at present sold throughout the United
States at the regular price of $42 for the six volumes but now being
sold by it, under a special limited offer, of $11.75 and never before
offered at such a price, the facts being that said work is obsolete,
out of date, and out of print, is not at present sold at $42, and that
the price of $11.75 represents the price at which it has sold said
encyclopedia for more than five years last past, with the result
that through the use of such false, deceptive, and misleading state-
ments and representations many of the public were misled and in-
duced into purchasing the books first referred to, in the belief that
such books were being bought at prices considerably lower than
those regularly charged therefor, and into purchasing said encyclo-
pedia in reliance upon the aforesaid statements and representations.

Said alleged acts and things, as charged, are each and all of them
tc the prejudice of the public and respondent’s competitors and con-
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stitute unfair methods of competition in interstate commerce within
the intent and meaning of section 5.
Upon the foregoing complaint the Commission made the following

Report, Fixpings As To THE Facrs, AND OrDER

Pursuant to the provisions of an act of Congress approved Sep-
tember 26, 1914, the Federal Trade Commission issued and served a
complaint upon the respondent, David B. Clarkson Co., charging it
with the use of unfair methods of competition in commerce in viola-
tion of the provisions of said act.

Respondent having entered its appearance herein and filed its
answer to said complaint, a stipulation as to the facts (filed of
record) was agreed upon by and between respondent and counsel
for the Commission, wherein it was stipulated and agreed that the
facts therein stated may be taken as the facts in the proceeding
before the Iederal Trade Commission, and in lieu of testimony
before the Commission in support of the charges stated in the com-
plaint or in opposition thereto, and that the Commission may pro-
ceed further upon said statement to make its report in said proceed-
ing, stating its findings as to the facts and conclusion, and entering
its order disposing of the proceeding.

Thereupon, this proceeding came on for decision, and the Com-
mission, having received said stipulation and duly considered the
record, and now being fully advised in the premises, makes this its
report, stating its findings as to the facts and conclusion drawn
therefrom:

FINDINGS AS TO THE FACTS

Paracrarm 1, Respondent, David B. Clarkson Co., is a corporation,
organized and existing under the laws of the State of Illinois, with
its principal office and place of business at 2535 South State Street,
in the city of Chicago, State of Illinois, where it has been engaged
for more than one year last past in the sale and distribution in
interstate commerce of books of all kinds, at retail. The officers of
respondent are 1. F, Clarkson, president and treasurer, and A. B.
Dolan, secretary. Respondent sells and distributes its books to pur-
chasers located at points in various States of the United States, and
District of Columbia, through the United States mails. Upon re-
ceipt of orders for a book or books respondent causes said book or
books to be transported by mail from the said city of Chicago, in the
State of Illinois, through and into other States of the United States,
" and District of Columbia, to the purchasers thereof at their respec-
tive locations. In the course and conduct of its said business re-
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spondent is in competition with other persons, partnershlps, and
corporations similarly engaged.

Par. 2. In the course and conduct of its business as aforesaid,
respondent sends to its customers and prospective customers cata-
logues, advertising circulars, circular letters, and other advertising
literature offering the books which it has to sell. Upon receipt of
an order from a purchaser respondent mails the book or books
ordered to the purchaser, and allows said purchaser five days in
which to examine said book or books. At the end of five days the
purchaser must either return the book or books to respondent or
remit the purchase price. In the advertising circulars, circular let-
ters, and other advertising literature distributed by respondent in
offering for sale and selling its books, appear various statements,
and representations regarding its said books, as set forth in the
following paragraphs.

Par. 3. Respondent, in its said advertising circulars, circular let-
ters, and other advertising literature, represents that certain of the
books which it sells are being offered at a special and introductory
price, which price is considerably less than the regular price at
which the books are ordinarily and customarily sold, and also sets
forth therein prices which it claims are the regular prices at which
said books are customarily sold. In connection with the “ New
Pictorial Atlas of the World ”, respondent represents that the regular
price of the Atlas is $8.50, and that the price of $2.98 for the art
kraft binding, and $1.98 for the cloth binding, is a “special offer ”
which it is making to its customers. On the advertising circular
sent out by respondent appears the following statement:

If I feel the Atlas would be a bargain at the regular price of $8.50 I will
send you your special price of $2.98 (not $8.50) in full payment, otherwise I will
return it at your expense.

The fact is there is no regular price on the Atlas and that the
principal sale other than through the respondent is through can-
vassers and agents who sell the Atlas at various prices, ranging from
$5 to $10 or $12, each salesman setting his own price. The respond-
ent has sold the Atlas at various prices ranging from $2.98 to $3.98,
but has not for the last two years past sold it at prices other than
$1.98 for the cloth binding and $2.98 for the art kraft binding.

In connection with “ (Clarkson’s Law and Business Cyclopedia ”,
respondent sends out advertising cards and circulars, containing the
following statements and representations:

Less than 4 price.

» * * L ] » ] *

Clarkson’s Law and Business Cyclopedia.
L * ] L] * . | ]
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Sign and mall the enclosed card to-day. We will send you the regular $5
flexible law binding edition of “ Clarkson’s Law and Business Cyclopedia.” If
at the end of five days you feel that this will be worth tens of dollars or hun-
dreds of dollars yearly to you, send us our Introductory price of only $1.98
in full payment. If for any reason you think you can afford to be without
the Cyclopedia return it and owe us nothing., Send the card to-day before the
Introductory price is withdrawn.

Gentlemen; You may send me, all charges prepaid, for five days’ examination,
the *“Clarkson’s Law and Business Cyclopedia,” containing 512 pages, 10,600
subjects, and covering nearly all there is to know about business, business law,
finance, banking, clvil service, mechanics, farming, ete., ete. If 1 find the
Cyclopedia contains facts that will be of inestimable value to me in the daily
transaction of my business, aud I feel that it would be a bargain at $3, I will
send you your special introductory price of $1.98 (not $3) in full paymeunt,
otherwise I will return it at your expense. '

In fact, “ Clarkson’s Law and Business Cyclopedia ” has never been
sold at a price of $3 by this respondent or by anyone else, and said
price of §5 is a fictitious price. Said price of $1.98 is not a special
introductory price, but is the regular and only price at which re-
spondent at present is selling said “ Clarkson’s Law and Business
Cyclopedia,”

Par. 4. Respondent, in its advertising, circulars, circular letters,
and other advertising literature, offers for sale “Appleton’s New
Practical Cyclopedia,” and makes various representations and state-
ments regarding said encyclopedia, among them being the following:

Publisher's price $i2—Our price $11.75. Buy this for your own sake,

APPLETON'S NEW PRracTICAL CYCLOFEDIA

A new work, revised since the European War at great expense, fully revised
and greatly enlarged.

[ ] L ] L ] * * *

This great work has been fully revised and brought to date. * * ¢ They
are being sold to-day throughout the country at the regular price.

Why you must act now.

This is a special offer—and it 1s limited. No such offer has ever before been
glven to encyclopedia buyers, * * ¢

Just once in a lifetime you get such an opportunity—8$30.25 saved is $30.23
earned—and you will never earn it easier than by maliling the posteard right
now. .

Now the invaluable “Appleton’s " will be In many homes that have wished for
it, that have needed it, but that did not feel that they could spare the $42 for
which it has been gmold. Never again will these homes have the opportunity
to purchase such a standard encyclopedia so highly spoken of by the highest
educators, at less than the actual cost of manufacture. It is just like filnding
$30.25—]just like giving the set away.

This card 1s worth $30.26 to you.

L] [ ] . L] ] . [ ]

Special—It 18 understood that {f I wish to send payment in full in § days,
I may send you only $11.75, which you will aceept as full settlement for the
$42 set, thus saving me $30.25.
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IN ™™g MatTER OF

CHERRY BLOSSOMS MANUFACTURING COMPANY

COMPLAINT (SYNOPSIS), FINDINGS AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. 5§ OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 1542. Complaint, Deo. 8, 1928—Decision, Dec. 16, 1929

Where a corporation engaged in the manufacture of an artificially colored and
flavored concentrate and in the sale thereof to bottlers, by whom the
beverage made therefrom, containing neither product of the cherry
nor cherry blossom, though with the taste and appearance of such a
beverage, was sold to retailers.

(a) Sold said concentrate and beverage under the name * Cherry Blossoms”;

(b) Advertlsed sald beverage as * Cherry Blossoms” in trade journals and
suppiled to purchasers advertising matter for distribution by them through-
out the United States, and, for display at soda fountains and soft drink
stands particularly, blotters, placards, fans, and metalllc signs featuring
sald name, together with representations of cherry blossoms, and such
statements as “ When you call for CHEReY BrossoMs you are asking to be
served the Cherry that 1,200 bottlers * * * have passed upon as
being the best cherry the market affords™; and

(0) Featured sald name in the labels supplled to bottler purchasers, and
depicted cherry blossoms thereon, together with the words, in relatively
Inconspicuous fashion, * Artificlal Color and Flavor,” and furnished to
bottle crown manufacturers names of customers, for sale thereto of bottle
crowns bearing the words * Cherry Blossoms,” in large type, together with
the words, in smaller type, * Artificlal Color and Flavor"™;

With the capacity and tendency to decelve and mislead the purchasing public
into belleving said beverage to be made from the product of the cherry
or the blossom thereof and with the effect of stifling and suppressing
competition in the sale of truthfully marked concentrates and beverages,
whether in fact so made, elther in whole or in part, or from other fruits,
or not so made, but artificlally colored and flavored, and of diverting trade
from the aforesald classes of concentrates and beverages:

Held, That such practices, under the clrcumstances set forth, constituted unfair
methods of competition.

Mr. Edward L. Smith for the Commission.
Mr, Frank Y, Gladney, of St. Louis, Mo., for respondent.

Sy~opsis or CoMPLAINT

Reciting its action in the public interest, pursuant to the provisions
of the Federal Trade Commission Act, the Commission charged
respondent, an Towa corporation engaged in the manufacture of an
artificially colored and flavored concentrate containing no product

1 Amended, -
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¢f the cherry or cherry blossom, and in the sale thereof in gallon
bottles and 75-gallon kegs to bottlers for use by them in the manu-
facture of a beverage with the taste and appearance of one made
from the product of the cherry, and with place of business in St.
Louis, with naming product misleadingly, using misleading corporate
name, misbranding or mislabeling and advertising falsely or mislead-
ingly in violation of the provisions of section 5 of such act, prohibit-
ing the use of unfair methods of competition in interstate commerce.

Respondent, as charged, engaged as above set forth, in the sale
of its said concentrate under the name “ Cherry Blossoms,” adver-
tises the beverage made therefrom, in trade journals, under the
aforesaid name, affixes to the containers of its concentrate labels
conspicuously designating said beverage as “ Cherry Blossoms,”
together with the words, in smaller type “Imitation Cherry Con-
centrate ” and in still smaller type “Axrtificial Color and Flavor,”*
furnishes bottler purchasers of its concentrate labels for affixing
by them to the bottles of the beverage made from the concentrate,
featuring the word “ Cherry Blossoms,” together with the words,
in relatively inconspicious type and fashion, * Artificial Color and
Flavor” and/or “Imitation Cherry Soda,”*® furnishes to manu-
facturers of bottle crowns names of its customers who purchase
from said manufacturers and affix upon their bottles crowns desig-
nating the contents of the bottles as “ Crerry Brossoms,” with the
words, in smaller type, “ Artificial Color and Flavor,” said crowns
as a rule constituting the only marking on the bottles of the beverage
sold to the consumer, due to failure of the far greater proportion
of the bottles sold to retailers to contain any of the aforesaid labels,

&l

8 Baid label 18 described In the complaint ag follows :

This label 18 approximately 534’ x 6’ and contains In large type {n a conspicuons red
block the words * CHERRY BLOSSOMS ' ; and underneath the sald block in smaller type
are the words * Imitation Cherry Concentrate”; while underneath the sald last quoted
phrase and in still smaller type are the words “Artificial Color & Flavor,” directlons for
manufacturing and the name and address of the company following,

s 8ald various labels, g described in the complaint, are &lso described in the findings
(see par. 8, p. 128) with the exception of one of said labels, described fu the complaint as
follows :

A 2% equilateral parallelogram with a general background In blue with a representa-
tlon in pink coloring of cherry blossumns and with a large red block In which appear in
white type the worde— 1

IMITATION
CHERRY
BLOSSOMS
BODA !

while underneath in the general blue background eppear in white type the following:

Bottled Under Authority of the
Cherry Blossoms M?g. Co. Newton, Iowa, U. 8. A,
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and furnishes to purchasers advertising matter for distribution
generally throughout the United States and for particular display at
soda-water fountains, soft-drink stands, and the like, through which
the beverage called “ Cherry Blossoms” by respondent, by its bot-
tlers and by its retailers, reaches the consuming public, said adver-
tising matter consisting of blotters, soda-fountain placards, fans
and metallic signs featuring the name “ Cherry Blossoms,” together
with representations of a Cherry Blossom and such statements as
“When you call for Caerry BrossoMs you are asking to be served
the .Cherry that 1200 bottlers * * * have passed upon as being
the best cherry the market affords.” ¢

The use by respondent of the name Cxerry Brossoms for its
product and the beverage made therefrom and its advertising of
said product and beverage “have the capacity and the tendency
to deceive and mislead the purchasing public into the belief that
such beverage manufactured from the concentrate sold by respondent
to its bottlers and resold by them to the retailers is a beverage made
from the product of cherry or from the blossom of the cherry,” and
its use of the name “ Curerry Brossoms” for its product, its adver-
tising matter showing “ Cuerry Brossoms,” as the name of the drink
made from the concentrate sold by it to its bottlers, and its corporats
name, Cherry Blossoms Manufacturing Co., each used independently,
or in connection or conjunction with the other or others, as more par-
ticularly described herein, are calculated to and have the effect of sti-
fling and suppressing competition in the sale of concentrates and
beverages made in whole or in part from the product of the cherry or
from other fruits and of diverting trade from truthfully marked con-
centrates and beverages made in whole or in part from the product
of cherry, or of other fruits and truthfully marked; and are also
calculated to and have the effect of stifling and suppressing compe-
tition in the sale of concentrates and beverages not made from the
product of any fruit but artificially colored and artificially flavored
and truthfully marked, and of diverting trade from truthfully
marked concentrates and beverages made not from any fruit but
artificially flavored and colored; all to the prejudice of the public
and of respondent’s competitors, of whom there are considerable
numbers engaged in the manufacture and sale of such concentrates
and beverages as above described and truthfully marked and
advertised, and said acts and practices, as charged, constitute unfair
methods of competition in commerce within the intent and meaning
of section 5.

¢ Buid vartous blotters, etc., aw described in the complalnt are also simillarly described in
the findings. (See par. §, p. 129.) .
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Upon the foregoing complaint, the Commission made the following
Rerort, FinpiNes 48 To THE Facrs, Axp ORpEr

Pursuant to the provisions of an act of Congress approved Sep-
tember 26, 1914, entitled “An act to define the powers and duties,
and for other purposes,” the Federal Trade Commission issued and
served its amended complaint upon the respondent, Cherry Blossoms
Manufacturing Co., a corporation, charging it with the use of unfair
methods of competition in commerce in violation of the provisions
of section § of the said act of Congress.

Thereupon the respondent entered its appearance and filed its
answer to the said amended complaint, and a hearing was held before
an examiner duly appointed and testimony, documentary evidence
and exhibits were offered and received and duly recorded and filed
in the office of the Commission; thereafter the proceeding regularly
came on for hearing before the Federal Trade Commission on such
complaint and answer, and on the testimony, evidence and exhibits
on file, and on the brief of counsel for the Commission (the respondent
having waived the filing of the brief and the right to oral argument)
and the Federal Trade Commission, having duly considered the
same and being fully advised in the premises, now makes this its
report and states its findings as to the facts, and its conclusion
drawn therefrom:

FINDINGS A8 TO THE FACTS

ParacrarH 1. Respondent, Cherry Blossoms Manufacturing Co.,
is a corporation organized, existing, and doing business under and
by virtue of the laws of the State of Iowa, with its principal office
and place of business in Newton in said State, and with a place of
business in St. Louis, Mo. It is engaged in the manufacture of
a concentrate, artificially colored and artificially flavored, which it
calls “ Cherry Blossoms.” This concentrate is not made from any
product of cherry, nor from cherry blossoms. Respondent sells
such concentrate in gallon bottles and 25-gallon kegs to various
individuals, partnerships, and corporations located at points through-
out the various States of the United States and ships such concen-
trate, when sold, from its factories in Missouri and in Towa to the
purchasers thereof located in various other States of the United
States. The said purchasers are bottlers, who, from such concen-
trate purchased by them from respondent, manufacture the beverage
called “ Cherry Blossoms ” by respondent, by such bottlers and by
retailers to whom such bottlers sell in bottles usually of about 6
fluid ounces content the beverage manufactured by them from such
concentrate. This beverage is not made from any product of cherry,
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nor from cherry blossoms, although it has the taste and appearance
of a beverage made from the product of the cherry.

In the course and conduct of its business respondent is in competi-
tion with other corporations and with individuals, and partnerships
engaged in the manufacture of concentrates, and in the sale of such
concentrates to bottlers in commerce between and among the various
States of the United States.

Par. 2. In the course and conduct of its business described in
paragraph 1 hereof, respondent, Cherry Blossoms Manufacturing
Co., has caused advertisements to be published in trade journals,
advertising as “ Cherry Blossoms” the beverage made from the con-
centrate manufactured by it. (Com. Ex. 1.)

Par. 3. Respondent furnishes to the purchasers of said concen-
trate, labels which the said purchasers in selling the said beverage to
retailers may aflix to the bottles of the beverage. Said labels desig-
nate the beverage as “ Cherry Blossoms,” and are as follows:

1. An octagonal label (Com. Ex. 3) with the representation on
three sides of cherry blossoms in pink coloring on a blue background
and with the words “ Cherry Blossoms " in large white type on a red
background. Under this in much smaller type are the following:

(@) In small black type on the red background, the words “ Trade
Mark Registered ”;

(%) In white type on the red background, which type is smaller
than the type of “ Cherry Blossoms,” the words “ Carbonated Bever-
age ”; .

(¢) In blue type on a white and red striped background, which
type is much smaller than the words “ Cherry Blossoms,” the words
“Artificial Color and Flavor ”;

(@) In black type on the red background the words, * Contents 6%
Fluid Oz.”;

(¢) In white type on a blue background the words, “ Bottled Under
Authority of the Cherry Blossoms Mfg. Co. St. Louis, Mo., U. S. A.”

2. A 2l%-inch equilateral parallelogram (Com. Ex. 4) with a
representation of cherry blossoms in pink coloring as its border and
with the words “ Cherry Blossoms” in large white type on a red
block or background in which red block appear in small black type
the words, “ Min. Contents 6 F1. Oz.,” and with the words in small
black type in the said red block—* Reg. U. S. Pat. Off.” In much
smaller type than the words “ Cherry Blossoms,” appearing in the
said red block appear on the said label in white on a blue background
the words, “Artificial Color and Flavor,” while below the said red
block appear in type smaller than the type of “Cherry Blossoms”
these words—* Carbonated Beverage Bottled Under Authority of
the Cherry Blossoms Mfg. Co. St. Louis, Mo,, U. 8. A.”
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These labels described in subparagraphs 1 and 2 of paragraph 3
hereof are used more than are those hereinafter described in sub-
paragraph 3 of paragraph 3 hereof.

8. A 214-inch equilateral parallelogram (Com. Ex, 5) on a general
background of blue, containing as its most prominent words in
large white type on a red background, “ Cherry Blossoms” and
with a representation of cherry blossoms in pink coloring on the
general blue background. Above the said words ¢ Cherry Blossoms ”
in said red background in white type, but in smaller type, on a
general blue background is the following:

Artificial Color
Min, Contents 8 FL Oz.
Imitation
Cherry Soda

Underneath the said words “ Cherry Blossoms” in said red back-
ground appear in smaller type than “Cherry Blossoms” the
following:

A Carbonated Beverage
Bottled Under Authority of the
Cherry Blossoms Mfg. Co., St. Louls, Mo., U. S. A,

These labels described in subparagraph 38 of paragraph 8 hereto
are furnished by respondent only to its purchasers who manufacture
its beverage for sale in the State of New York or in the State of
California.

Par. 4. Respondent furnishes to manufacturers of bottle crowns
the names of its customers, which said customers purchase from said
bottle crown manufacturers and affix upon the bottles containing the
beverage made from the said concentrate, bottle crowns (Com. Ex.
7) designating the contents of the bottles as “ Cherry Blossoms.”
These bottle crowns contain the words “ Cherry Blossoms” in
large type, while in smaller type appear the words “ Artificial Color
and Flavor.” These crowns are, as a rule, the only marking on
bottles of the beverage sold to the ultimate consumer, because a
far greater proportion of the bottles of the beverage sold by the
bottlers to the retailers do not contain any of the labels described
in subparagraphs 1, 2, and 8 of paragraph 3 hereof.

The beverage called by respondent, by its bottlers and by its
retailers, “ Cherry Blossoms,” reaches the consuming public through
soda-water fountains, soft-drink stands and the Iike.

Par. 5. Respondent furnishes to its purchasers advertising matter,
which is distributed generally throughout the United States and par-
ticularly displayed at soda-water fountains and soft-drink stands.
Some of this advertising matter is-as follows:
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(¢) Blotters containing the statement—“Ask for Cherry Blos-
soms; A Blooming Good Drink,” and containing a representation
of a bottle of the beverage with the label “ Cherry Blossoms”
appearing thereon and containing a representation of a glass of
the beverage. (Com. Ex. 8)

(3) A soda-fountain placard containing, among other things, the
following: (1) “ Thirsty? Join Me”; (2) Underneath a representa-
tion of a bottle of the beverage, the words, “ In Bottles Only ”; (3)
a representation of cherry blossoms; and (4) the words “A Blooming
Good Drink ” and “ Cherry Blossoms.” (Com. Ex. 9)

(¢) Fans (Com. Ex. 10) for distribution by retailers of the bev-
erage, on the back of which appears the following:

When you eall for Cherry Blossoms you are asking to be served the Cherry
that 1,200 bottlers of carbonated beverages have passed upon as being the
best cherry the market affords.

Cherry Blossoms i{s manufactured under a special process of blending and
mellowing, perfected by our flrm eight years ago. To doubly insure this
quality for you this bottling and all distribution is handled by bottlers under
exclusive franchise,

The first time you find yourself. tired and thirsty, try this * Blooming
Good Drink,” or better still, order a case for the home, where all may enjoy
this deliclousness.

(d) A placard constructed to fit over bottle necks, which placard
contains (1) the words “ Cherry Blossoms”; (2) a representation
of cherry blossoms; (8) the statements, “In Bottles Only” and
“A Blooming Good Drink.” (Com. Ex. 13)

(¢) A placard for use on soda fountains, containing in large type
the words “ Cherry Blossoms” and representations of cherry blos-
soms, as well as the statement, “A blooming Good Drink.,” (Com.
Ex. 16)

(f) Metallic signs for use at soda fountains, one of which reads
as follows:

8imply Great
Cherry
Blossoms
Makes You Glad You're Thirsty
(Com. Ex. 14)
and another which contains on its left a bottle of the beverage called
by respondent “Cherry Blossoms” and on the right a glass of the
beverage and in the center the following:

Ice Cold
Cherry
Blossoms
Sold Here
A Blooming Good Drink
(Com. Ex. 15)
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Par. 6. The use by respondent as set out in paragraph 1, sub-
paragraphs 1 and 2 of paragraph 3 and in paragraph 4 hereof, of the
name “ Cherry Blossoms ” for its product and for the beverage made
therefrom and its aforesaid advertising as set out in paragraphs 2
and 5 hereof, of said product and the beverage made therefrom have
the capacity and tendency to deceive and mislead the purchasing
public into the belief that such beverage manufactured from the
concentrate sold by respondent to its bottlers and resold by them to
the retailers is a beverage made from the product of the cherry or
from the blossom of the cherry.

Par, 7. There is a considerable number of competitors of respon-
dent who are engaged in the mannfacture and sale in commerce
between the various States of the United States of concentrates and
beverages not composed in whole or in part of cherry or of other
fruits but artificially colored and flavored, which are sold in competi-
tion with the product of respondent and which are truthfully marked
and advertised; and there is a considerable number of competitors
of respondent who are engaged in the manufacture and sale in
commerce between various States of the United States of concentrates
and beverages composed in whole or in part of cherry or of other
fruits, which said products are sold in competition with the product
of respondent and are truthfully marked and advertised.

Par. 8. Respondent’s use of the name “ Cherry Blossoms” for its
product as set out in paragraph 1, subparagraphs 1 and 2 of para-
graph 3 and in paragraph 4 hereof, and its aforesaid advertising
matter as set out in paragraphs 2 and 5 lhereof, showing “ Cherry
Blossoms ” as the name of the drink made from the concentrate sold
by it to its bottlers, each used independently, or in connection or
conjunction with the other, as more particularly described herein, are
calculated to and have the effect of stifling and suppressing com-
petition in the sale of concentrates and beverages made in whole or
in part from the product of the cherry or from other fruits and of
diverting trade from truthfully marked concentrates and beverages
made in whole or in part from the product of cherry, or of other
fruits and truthfully marked; and respondent’s use of the name
“ Cherry Blossoms” for its product as set out in paragraph 1,
subparagraphs 1 and 2 of paragraph 3 and in paragraph 4 hereof,
and its aforesaid advertising matter as set out in paragraphs 2 and
5 hereof, showing “ Cherry Blossoms” as the name of the drink
made from the concentrate sold by it to its bottlers, each used inde-
pendently or in connection or conjunction with the other as more par-
ticularly described herein, are calculated to and have the effect of
stifling and suppressing competition in the sale of concentrates and
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beverages not made from the product of any fruit but artificially
colored and artificially flavored and truthfully marked, and of
diverting trade from truthfully marked concentrates and beverages
made not from any fruit but artificially flavored and colored

‘CONCLUSION

The practices of the respondent under the conditions and circum-
stances set forth in the foregoing findings are to the prejudice of
the public and of respondent’s competitors, and are unfair methods
of competition in commerce and constitute a violation of section
6 of an act of Congress approved September 26, 1914, entitled “ An
act to create a IFederal Trade Commission, to define its powers and
duties, and for other purposes.”

ORDER TO CEASB AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission upon the amended complaint of the Commission, the answer
of the respondent, and testimony and evidence submitted, and the
Commission having made its findings as to the facts and entered
its conclusion that the respondent has violated section 5 of the act
of Congress approved September 26, 1914, entitled “ An act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes,”

It is now ordered, that respondent, Cherry Blossoms Manufactur-
ing Co., its representatives, agents, servants, employees, and succes-
sors forthwith cease and desist from?

(1) Using the words “ Cherry Blossoms” or the word “ Cherry
as a trade name, brand, label, or designation of a beverage or bev-
erage concentrate sold or offered for sale in interstate commerce
and not composed of the fruit or juice of the cherry nor composed
of cherry blossoms, unless the said words “ Cherry Blossoms” or
the said word “ Cherry” be immediately preceded by the word
“ Imitation ” printed in type as conspicuous as that in which the
said words “ Cherry Blossoms” or the said word “ Cherry” are
printed, and unless the words “Artificially Colored ” or “Artificial
Color ” appear conspicuously in said trade name, brand, label, or
designation.

(2) Advertising as “ Cherry Blossoms” or “ Cherry” in maga-
zines, trade publications and particularly in the form and substance
described in paragraph 2 of the findings as to the facts hereunto
annexed, and in every other form, its beverage and beverage con-
centrate not composed of the fruit or the juice of the cherry mnor

”
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composed of cherry blossoms, unless the said words “ Cherry Blos-
soms ” or the said word “ Cherry ” be immediately preceded by the
word “ Imitation,” printed in type as conspicuous as that in which
the said words “ Cherry Blossoms” or the said word “ Cherry ” are
printed and unless the words “ Artificially Colored ” or  Artificial
Color ” appear conspicuously in said advertisements.

(8) Furnishing or causing to be furnished to purchasers in inter-
state commerce of its beverage or beverage concentrate not composed
of the fruit or juice of the cherry or composed of cherry blossoms,
and/or to retailers of the beverage made from such product, bottle
caps, bottle crowns, advertising matter and/or labels designating as
“Cherry Blossoms” or as “ Cherry” such beverage, unless the
said words “ Cherry Blossoms” or the said word “ Cherry” be
immediately preceded on such labels, bottle caps, bottle crowns, and
advertising matter, by the word “Imitation” printed in type as
conspicuous as that in which the said words “ Cherry ” or “ Cherry
Blossoms ” are printed, and unless the words “Artificially Colored ”
or “Artificial Color ” appear conspicuously on the said bottle caps,
bottle crowns, advertising matter and/or labels.

(4) Using in connection with the sale in interstate commerce of
its beverage or beverage concentrate not composed of the fruit or
juice of the cherry nor composed of cherry blossoms the labels de-
scribed in paragraph 2 and subparagraphs 1 and 2 of paragraph 3
of the findings as to the facts hereunto annexed.

(5) Furnishing or causing to be furnished to its purchasers in
interstate commerce of its beverange or beverage concentrate not
composed of the fruit or juice of the cherry nor composed of cherry
blossoms, the bottle caps and bottle crowns such as are described
in paragraph 4 of said findings as to the facts hereunto annexed.

(6) Furnishing or causing to be furnished to its purchasers in
interstate commerce of its beverage or beverage concentrate not com-
posed of the fruit or juice of the cherry nor composed of cherry
blossoms, any of the advertising matter described in paragraph 5
of the said findings as to the facts hereunto annexed.

It is further ordered, That the respondent, Cherry Blossoms Manu-
facturing Co., shall, within 60 days from service upon it of a copy
of this order, file with the Commission a report in writing setting
forth in detail the manner and form in which it has complied with
the order by the Commission herein set forth.

' 24925°—31—vor 13——10
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IN T MATTER OF

JOSEPH P. SEREDA, TRADING UNDER THE NAME AND
STYLE OF HEALTH VIOLET PRODUCTS

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGLD
VIOLATION Of' SEC. § OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914

Docket 1695. Complaint, Sept. 26, 1929—Dcolston, Deo. 16, 1929

Where an individual engaged in the sale to the public of a so-called violet-ray
machine or instrument, In his advertiseiuents thereof in newspapers,
magazines, pamphlets, and other publications circulated generally through-
out the different States and In circulars and other literature sent to
prospective purchasers,
Represented that he was offering the same at a reduced and special price
of $15, thereby saving the purchaser $20 from the usual price, the fact
being that he had never sold or attempted to sell said instrument at any
price greater than $15; with the result that persons were induced to buy
the same in the belief that they were obtaining the machine at a reduced
and special price;

(b) Represented that sald Instrument would quickly cure pain and disease,
that thousands suffering from chronie or acute diseases should receive
immediate relief * from this wonderful healing method,” and that * violet-
ray should heal all other diseases and glve relief almost instantly” and
that *“ 84 different diseases have been treated and healed with violet-ray,”
the facts being that said individual had made no test or experiments to
determine the curative or healing value of sald instrument, nor had
such tests or experiments made, knew nothing about the curative value
thereof or the rays therefrom, and ultilized, for the list of diseases
specified, a list In a circular which had come into his possession, and
that the violet color made by the instrument, when plugged into a house
current, furnished merely a mild superficlal stimulation to the part of
the body to which applled, such as obtained by application of turpentine
or ointment containing red pepper, that peither sald machine, nor the
rays therefrom, had any curative effect or value whatsoever, and that
such rays were in no way similar to ultra-violet rays, or to machines
or instruments producing them; with the result that persons bought
said instrument in the bellef that it would cure and heal many diseases:

Held, That such practices, under the ecircumstances set forth, constituted
unfalr methods of competition.

(a

—

Mr. Baldwin B. Bane for the Commission.
SyNorsis oF CoOMPLAINT

Reciting its action in the public interest, pursuant to the provi-
sions of the Federal Trade Commission Act, the Commission
charged respondent individual, engaged in the sale of so-called
violet-ray machines and equipment to purchasers in other States
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and with principal office and place of business in Chicago, with
advertising falsely or misleadingly in violation of the provisions of
such act, prohibiting the use of unfair methods of competition in
interstate commerce.

Respondent, as charged, engaged as above set forth, in advertising
his said machines and equipment in newspapers, magazines, pam-
phlets, circulars, letters, and other publications circulated through-
out the different States, and in letters, pamphlets, and circulars
sent to prospective purchasers falsely represents the regular price of
his said machines and equipment as $33, reduced to $20 to the par-
ticular person to whom the letter, circular, or advertisement is sent,
such offer being for a limited time and subject to withdrawal,
without notice, the fact being that the pretended reduced price is
respondent’s usual and regular price. The use by respondent of said
false and misleading statements and representations, as alleged,
“is calculated to and has the tendency and capacity to mislead and
deceive the public and does mislead and deceive the public into pur-
chasing said machines and equipment in the belief that it is obtain-
ing said machines and equipment at a reduced and special price.”

Respondent further, as charged, in his aforesaid advertisements
falsely and misleadingly represents that his said product, when
applied to the human body, will quickly cure pain and disease,
mentioning some 80 different diseases, including alcoholic and drug
addictions, Bright’s disease, diabetes, diphtheria, epilepsy, heart
disease, and smallpox, the fact being that respondent’s said machines
and equipment “have no curative effect whatsoever but merely
produce a violet colored electrical discharge giving a mild super-
ficial stimulation to the part of the body to which it is applied,”
and “have nothing in common with the product of the true ultra-
violet ray.” Said statements and representations as alleged, “ are
palpably false and deceptive ” and the use thereof “is calculated to
and has the tendency and capacity to mislead and deceive the public
and does mislead and deceive the public into purchasing respond-
ent’s machines and equipment under the belief that said representa-
tions are true.” 2

1 The false and mislending representations made by respondents, as set forth in the
complaint, include the following:

“ Thousands of men and women who suffer from chronie or acute diseases should receive
immedlate rellef from thig wonderful heallng method. Violet ray should heal all other
diseases and give relief almost imnsediately. Eighty-four different diseases, which are
described below, have been treated and healed with violet ray.”

* Thousands of men and women who are suffering chronic or acute diseases will get
quick relief with this greatest curing method. Violet ray will cure all your allments and
will end your sufferings almost instantly. Elghty-six different ailments—which are
described below, have been treated and cured with violet rays.”
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The above alleged acts and practices, as charged, “are each and
all of them to the prejudice of the public and respondent’s com-
petitors and constitute unfair methods of competition in interstate
commerce within the intent and meaning of section 5.”

Upon the foregoing complaint, the Commission made the following

Rerorr, FixpINGs As T0 THE Facts, AND ORDER

Pursuant to the provisions of an act of Congress approved Sep-
tember 26, 1914, entitled “An act to create a Federal Trade Commis-
sion, to define its powers and duties, and for other purposes”, the
Federal Trade Commission issued and served a complaint upon the
respondent, Joseph P. Sereda, trading under the name and style of
Health Violet Products, charging him with unfair methods of com-
petition in commerce in violation of the provisions of section 5 of
said act.

The respondent entered his appearance, and an agreed stipulation
as to the facts was entered into and filed in which it is stipulated
that the facts therein recited shall be taken as the facts in this pro-
ceeding, and in lieu of testimony, and that the Commission may pro-
ceed upon said stipulation as to the facts to make its report in said
proceeding, and its findings as to the facts, and its order disposing
of the proceeding without briefs or oral argument.

Thereupon, this proceeding came on for decision, and the Commis-
sion having duly considered the record and being fully advised in
the premises, makes this its findings as to the facts and conclusion
drawn therefrom:

FINDINGS A8 TO THE FACTS

Paracraru 1. Joseph P. Sereda, hereinafter referred to as re-
spondent, is an individual doing business under the name and style
of Health Violet Products, with his principal office and place of busi-
ness in the city of Chicago in the State of Illinois. He is engaged
in the business of selling to the public generally in various States
of the United States an instrument or machine which he calls a
violet-ray machine. The machine or instrument is operated by plug-
ging it into a socket on the ordinary house electric current. Respond-
ent causes the instruments or machines when so sold to be shipped
from his place of business in Chicago, IlL, to purchasers located in
various States of the United States, pursuant to such sales. In the
conduct of such business he is in competition with other individuals,
partnerships, and corporations.

Par. 2. In order to induce the public to purchase said instrument
or machine, respondent causes advertisements to be inserted in news-
papers, magazines, pamphlets, and other publications circulated
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generally throughout the different States of the United States offer-
ing his said instrument or machine for sale and soliciting the pur-
chase thereof; and he sends from Chicago, Ill., to prospective
purchasers located at points in various States of the United States
letters, pamphlets, circulars, and other literature describing said
machine or instrument and soliciting the purchase thereof.

Par. 3. In the aforesaid advertisements and literature, respondent
makes statements and representations to the effect that the usual,
ordinary, and regular sales price of the said machine or instrument
is $35, but that he, for a limited time and subject to withdrawal
without notice, is offering to sell said machine or instrument at a
reduced and special price of $15, which gives the purchaser & saving
of $20 from the usual, ordinary, and regular price for said machine
or instrument.

Par. 4. The usual, ordinary, regular, and full price for said
machine or instrument is and has been $15 and respondent has never
sold or attempted to sell the said machine or instrument at any
price greater than $15. As a result of the statements and repre-
sentations set out in paragraph 3 above, persons in various States
of the United States buy said machine or instrument in the belief
that they are obtaining said machine or instrument at a reduced and
special price.

Par. 5. In the aforesaid advertisements and literature respondent
makes the statements and representations that said machine or in-
strument, when plugged into the ordinary house electric current and
applied to the human body, will quickly cure pain and disease, and
that “thousands of men and women who suffer from chronic or
acute diseases should receive immediate relief from this wonderful
healing method. Violet ray should heal all other diseases and give
relief almost immediately. Eighty-four different diseases which are
described below have been treated and healed with violet ray”,
and that “thousands of men and women who are suffering from
chronic or acute diseases will get quick relief with this greatest
curing method. Violet ray will cure all your ailments and will
end your sufferings almost instantly. Eighty-six different ailments,
Which are described below, have been treated and cured with violet
rays”, and “pain and disease quickly cured by violet ray”™ 1In
the aforesaid advertisements and literature respondent lists as among
the diseases that have been treated and cured with Violet- -Ray the
following:

Abscess, Birthmarks,

Alcohol and drug addictions, Bladder disease (cystitis),
Asthma, Bolls,

Ataxia, Blackheads,

Barber’s itch, Brain fag,
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Bright's disease,
Bronchitls,
Bruises,

Bunions,

Burns,

Callouses or corns,
Cancer (mild form),
Cankers,
Carbuncles,
Cataract,

Catarrh (nasal),
Chafe,

Chapped hands or face,
Chilblains,

Cold extremities,
Colds in head,
Colds in lungs,
Constipation,
Dandruft,
Deafness,

Farache and ear diseases,
Diabetes,
Diphtheria,
Dyspepsia,
Eczema,

Epllepsy,

Falling halr,
Felons,

Female troubles,
Fistula,

Freckles,

Frost bites,

Hay fever,
Headaches,

Heart disease,
Hives and rash,
Gleet,

Findings

Goltre,

Gonorrhea (male),
Gonorrhea (female),
Gout,

Grey halr,

Grippe (influenza),
Insomnlia,
Leucorrhea,
Lumbago,

Mumps,
Nervousness,
Neuralgia,

Neuritis,

Obeslty,

Paralysis,

Piles (hemorrholds),
Pimples,

Pleurlisy,
Pneumonla,

- Poison ivy,

Prostatic diseases,
Pyorrhea,

Red nose,
Rheumatism,

" Ringworm,

Scarlet fever,
Scars,

Skin diseases,
Smallpox,

Sore feet and stone bruises,
Sore throat,
Sprains,

Stiff neck or joints,
Tonsillitls,

Ulcers,

Whooplng cough,
Writers cramp.

13F.T.C.

Pagr. 6. Respondent has made no tests or experiments to deter-
mine the curative or healing value of the machine or instrument
which he sells or the rays from such machine or instrument, and
he has had no such tests or experiments made. He knows nothing
about the curative value of said machine or instrument or the rays
therefrom. The list of diseases set out in paragraph 5 above and
appearing in the aforesaid advertisements and literature was copied
by him from a list of diseases appearing upon a circular which
came into his possession. Said machine or instrument, when plugged
into an electric current, makes an electric discharge in a vacuum
which gives a violet color and the application of it to any part of
the body merely furnishes a mild superficial stimulation to the
part to which it is applied, such as might be obtained by the appli-
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cation of {urpentine or and ointment contaning red pepper. The
said machine or instrument or the rays therefrom have no curative
effect or value whatsoever. The rays from said machine or instru-
ment are in no way similar to ultra violet rays, and said machine
or instrument is not like the machines producing ultra violet rays.
As a result of the statements and representations described in
paragraph 5 hereof persons in various States of the United States
buy said machine or instrument in the belief that it will cure and
heal many and various diseases.

Par. 7. There are other concerns, competitors of respondent, sell-
ing machines or instruments similar to those sold by respondent
and who do not, in connection with the sale thereof, make such
statements and representations as those made by respondent and
set out above.

CONCLUSION

The said practices of the respondent, under the conditions and
circumstances set forth in the foregoing findings, are unfair methods
of competition in interstate commerce, and constitute a violation
of section 5 of the act of Congress approved September 26, 1914,
entitled “ An act to create a Federal Trade Commission, to define
its powers and duties, and for other purposes ”.

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission and the stipulation
of facts agreed upon by the respondent and counsel for the Com-
mission, and the Commission having made its findings as to the facts
with its conclusion that the respondent has violated the provisions of
the act of Congress approved September 26, 1914, entitled “An act
to create & Federal Trade Commission, to define its powers and
duties, and for other purposes”,

It i3 now ordered, That the respondent, Joseph P. Sereda, his
agents, representatives, servants, and employees, cease and desist:

(1) Stating or representing in advertisements, circulars, corre-
spondence, or otherwise that the usual and ordinary price of the
machine or instrument which he sells is greater than the price at
which such machine or instrument is actually sold by him; or
that he is offering said machine or instrument at a less price than the
price which he usually and ordinarily receives therefor, when such
is not the fact; or in any manner misrepresenting the regular and
usual price of such machine or instrument.

(2) Stating or representing that said machine or instrument or
the rays from said machine or instrument will cure or heal pain
or disease or any particular pain or disease; or that persons suffer-
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ing from disease or any particular disease have been cured or
healed by the use of said machine or instrument or the rays there-
from; or that said machine or instrument or the rays therefrom
have been successfully used in the treatment of disease or any
particular disease. _ )

It is further ordered, That the respondent, Joseph P. Sereda,
shall within 80 days after the service upon him of a copy of this
order, file with the Commission a report in writing setting forth in
detail the manner and form in which he has complied with the order
to cease and desist hereinbefore set forth.
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Complaint

In tHE MATTER OF

CHARLES E. MORRIS

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THF. ALLEGED
VIOLATION OF SEC. § OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 1702. Complaint, Oct. 12, 1929—Deoision, Dec. 16, 1929

Where an Individual engaged in the sale of fur coats and other fur garments
to the wearers thereof at prices considerably in excess of wholesale prices,
and neither selling to any store nor owning, operating, or Interested in any
wholesale house or business, nor a manufacturing furrier or furrier of
any sort, nor owning or operating any factory or factory showroom, repre-
sented orally and through letters and other trade literature to prospective
customers throughout the United States, that his prices were “strictly
wholesale prices” and that he was a “reliable wholesale fur house backed
by responsibility and confidence”, selling to stores * from coast to coast”,
and was a “wholesale manufacturing furrier”; with the capaclty and
tendency to cause mauny of the purchasing public to buy said individual's
garments, and with the effect of so doing to the prejudice of the publie
and competitors:

Held, That such practices, under the circumstances set forth, constitute unfair
methods of competition.

Mr. Alfred M. Craven for the Commission.
Synopsis oF COMPLAINT

Reciting its action in the public interest, pursuant to the pro-
visions of the Federal Trade Commission Act, the Commission
charged respondent individual, engaged in New York City in the
sale of fur coats and other fur garments to wearers thereof through-
out the United States, with misrepresenting business status and
operations, orally and otherwise, and advertising falsely or mislead-
ingly in regard thereto, in violation of the provisions of section 5 of
such act, prohibiting the use of unfair methods of competition in
interstate commerce.

Respondent, as charged, engaged as above set forth, orally, and
through letters and other trade literature mailed to prospective
customers throughout the United States, falsely and misleadingly rep-
1esents that the prices of his garments are “strictly wholesale prices ”
that he is a “reliable wholesale fur house backed by responsibility
and confidence ”, sells from “ coast to coast” and is a “ wholesale
manufacturing furrier ? with a factory showroom, the facts being
that his said prices are considerably in excess of wholesale prices,
that he sells to no store and neither owns, operates, nor has any
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interest in any wholesale house or business, and is neither a manu-
facturing furrier nor furrier, and does not own or operate a factory
or factory showroom; with the capacity and tendency to cause and
with the effect of causing many of the purchasing public residing
in various States to purchase garments sold by him in and on account
of a belief in“the truth of said representations; all to the prejudice of
the public and of his competitors.

Upon the foregoing complaint, the Commission made the following

Rerort, FIiNpINGs A8 T0 THE Facrs, Axp OrpER

Pursuant to the provisions of an act of Congress approved Sep-
tember 26, 1914, entitled “An act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes”,
the Federal Trade Commission issued and served its complaint
containing notice of hearing and a copy of the rules of practice
adopted by the Commission with respect to failure to answer,
against the respondent, Charles E. Morris, charging said respondent
with the use of unfair methods of competition in interstate commerce
in violation of the provisions of the said act.

Respondent having made no appearance herein, and the chief
counsel of the Federal Trade Commission having moved that the
allegations of the complaint be taken by the Commission as admitted,
and that the Commission proceed to make this its findings of fact,
and to issue a cease and desist order; and it appearing to the
Commission that the said respondent was duly served with the
complaint, together with notice of hearing and a copy of the rules
of practice, adopted by the Commission, and that said respondent
has failed to file any answer to the complaint within the time fixed
by the rules of the Commission, or at all, and has failed to make
any appearance whatever in this proceeding; and the Commission
having duly considered the record and being fully advised in the
premises, now makes this its report, stating its findings as to the
fact and conclusion drawn therefrom.

FINDINGS A8 TO THE FACTS

Paracrarr 1. Respondent, Charles E. Morris, is now and for
several years last past, has been engaged at the city of New York,
with his principal place of business at 830 Seventh Avenue, in said
city, in the sale of fur coats and other fur garments to the wearers
thereof, and the distribution thereof from his principal place of
business in New York City, State of New York, to the purchasers
thereof throughout the United States.
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In the course and conduct of his said business respondent is and has
been in competition with other individuals, partnerships, and corpora-
tions engaged in the manufacture and/or sale and transportation of
fur garments and garments made of material other than fur, in
interstate commerce between and among the various States of the
United States.

Par. 2. In the course and conduct of his said business, respondent
orally and by means of letters and other trade literature, mailed to
prospective customers throughout the United States, makes the
following false and misleading statements and representations:

(¢) That the prices at which the garments are sold by him are
“strictly wholesale prices”; when in truth and in fact said prices
are not wholesale prices but considerably in excess of wholesale
prices.

(b) That respondent is a “ reliable wholesale fur house backed by
responsibility and confidence”, and that respondent sells to stores
from coast to coast; when in truth and in fact respondent does not
sell to any store and does not own, operate, or have any interest in any
wholesale house or business,

(e¢) That respondent is a “ wholesale manufacturing furrier ¥, and
has a factory showroom; when in truth and in fact respondent is not
a manufacturing furrier or furrier of any sort and does not own or
operate a factory or factory showroom.

Par. 3. Each of the aforesaid false and misleading representations
made by respondent, mentioned in paragraph 2 hereof, has the capac-
ity and tendency to cause, and has caused many of the purchasing
public, residing in various States of the United States, to purchase the
garments sold by respondent, in and on account of a belief in the truth
of such representation.

CONCLUSION

The practices of the said respondent, under the conditions and
circumstances described in the foregoing findings, are to the prejudice
of the public and to the competitors of respondent, and are unfair
methods of competition in commerce, in violation of an act of
Congress approved September 26, 1914, entitled “ An act to create a
Federal Trade Commission, to define its powers and duties, and for
other purposes ”.

ORDER TO CEASE AND DESIST

This proceeding having been heard and considered by the Federal
Trade Commission upon the record, and the Commission having
made its findings as to the facts and its conclusion that the respondent
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has violated the provisions of an act of Congress approved September
26, 1914, entitled “ An act to create a Federal Trade Commission, to
define its powers and duties, and for other purposes?,

Now, therefore, it i3 ordered, That the respondent, Charles E.
Morris, cease and desist—

(¢) From in any manner representing that garments sold by him
in interstate commerce are sold at wholesale prices, unless such prices
be wholesale prices.

(0) From representing in any manner in interstate commerce that
the business of respondent is that of a wholesale fur house, unless and
until respondent shall be engaged in the business of a wholesaler.

(¢) From representing in any manner in interstate commerce that
respondent is a wholesale manufacturing furrier or a manufacturing
furrier of any kind, unless and until respondent shall be engaged in
the business of manufacturing furs and garments sold by him.

It is further ordered, That the respondent, Charles E. Morris, shall
within 80 days after the service upon him of a copy of this order, file
with the Commission a report in writing setting forth in detail the
_ manner and form in which he has complied with the order to cease
and desist hereinbefore set forth.
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Complaint

I~ THE MATTER oF

GIBBONS KNITTING CO., FORMERLY GIBBONS
ENITTING MILLS, INC.

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THR ALLEGED
VIOLATION OF BEC, § OF AN ACT OF CONGRESS APPROVED SLPT. 26, 1014

Docket 1434, Complaint, Dec, 10, 1926—Deoision, Deo. 23, 1929

Where a corporation engaged in the sale of knitted garments at wholesale to
retallers thereof in various States, and neither owning nor operating any
knitting mill or factory manufacturing the garments dealt in by it, which
it purchased from manufacturers thereof,

Featured successlve corporate names, respectively including the words “ knit-
ting mills” and “Xknitting,” on all garment labels, business statlonery,
literature, circulars, and other advertisements, including those in trade
and other magazines circulating among the retail trade in the middle
western and southwestern States:

With the cepacity and tendency to mislead and decelve purchasers and pro-
spective purchasers into believing it to be the manufacturer of the prod-
ucts sold themn by it and the owner and operator of a knitting mill or
manufacturing establishment making the same selling and distributing
its said products directly from the manufacturer to the retailer and
eliminating charges and profits of all middlemen, at & corresponding ad-
vantage and saving in price to sald dealers, and to untairly divert trade
from competitors, and with the effect of #o misleading and deceiving pur-
chasers and prospective purchasers and of so diverting trade:

Held, That such practices, under the ¢Iireumstances set forth, constituted unfair
methods of competition.

Mr, Everett F. Haycraft for the Commission.

Sy~orsis or COMPLAINT

Reciting its action in the public interest, pursuant to the provi-
sions of the Federal Trade Commission Act, the Commission charged
respondent, a Missouri corporation engaged in the sale of knitted
garments at wholesale to retailers in various States and with princi-
pal office and place of business in St. Louis, with using misleading
corporate name and advertising falsely or misleadingly as to busi-
ness status, in violation of the provisions of section 5 of such act,
prohibiting the use of unfair methods of competition in interstate
commerce. :

Respondent, as charged, engaged, as above set forth, and neither
owning, -controlling, nor operating any mills, nor manufacturing
the garments dealt in by it, but purchasing said garments from man-
ufacturers thereof and reselling the same at a profit over and above
their cost to it, for about five years last past has featured its afore-
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said corporate name in its advertisements in trade publications of
general circulation among the clothing, garment, and allied trades,
and upon its letterheads, billheads, invoices, price lists, catalogues,
and other trade stationery and literature.

Said acts and practices, as alleged, have the capacity and tendency to
mislead and deceive, and the effect of misleading and deceiving many
of its said retail dealer vendees into the belief that it owns, controls,
and operates a mill or mills making the garments dealt in by it, and
that persons dealing with it are purchasing such garments directly
from the manufacturer thereof and eliminating thereby the profits
of middlemen, and to cause many of such dealers to purchase such
garments in that belief, and the further effect of diverting business
from and otherwise injuring and prejudicing competitors, many of
whom manufacture the garments sold by them and rightfully repre-
sent themselves as manufacturers thereof, and others of whom pur-
chase such garments and resell the same to other dealers at a profit
over and above the cost to them and without in anywise representing
themselves as manufacturers thereof; all to the prejudice of the pub-
lic and of its competitors.

Upon the foregoing complaint, the Commission made the following

Rerort, FIxDpINGs 48 T0 THE Faors, aNp Oroer

Pursuant to the provisions of an act of Congress approved Sep-
tember 26, 1914, the Federal Trade Commission issued and served a
complaint upon the respondent then known as Gibbons Knitting
Mills, Inc., charging it with the use of unfair methods of competition
in commerce in violation of the provisions of section 5 of the said act.

Respondent having entered its appearance and filed its answer to
said complaint, hearings were had before a trial examiner thereto-
fore duly appointed and testimony was heard and evidence received
in support of the charges stated in the complaint but none in opposi-
tion thereto, although opportunity to present the same was given
respondent at the hearings. At the close of the last hearing held on
May 28, 1929, respondent, having changed its corporate name to
Gibbons Knitting Co., declined to submit testimony and indicated
its willingness to comply with any order the Commission might issue
in the case. Thereafter this proceeding came on regularly for deci-
sion, and the Commission having duly considered the record and
being now fully advised in the premises makes this its report stat-
ing its findings as to the facts and conclusions drawn therefrom:
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FINDINGS AS TO THE FACTS

Paracrara 1. Respondent Gibbons Knitting Co. is a corporation
organized, existing, and doing business under and by virtue of the
laws of the State of Missouri with its office and place of business
located in the city of St. Louis in said State. Said respondent was
organized January 12, 1922, under the name of Gibbons Knitting
Mills, Inc., and operated and conducted the business as hereinafter
described until May 31, 1927, when its corporate name was duly
changed to Gibbons Knitting Co. For a period of more than one
year prior to February 10, 1927, the date the said complaint was
issued, and since that date, the respondent was and now is engaged
in the sale of knitted garments at wholesale to retailers of the same
located in various States of the United States, transporting said
products when sold from the State of Missouri to and through vari-
ous other States of the United States to the purchasers thereof. In
the course and conduct of its said business, said respondent did not,
and does not now, own nor operate any knitting mill or factory where
garments are knitted or manufactured, but always purchased, and
now purchases supplies of knitted garments, in which it deals, from
thirty or forty different manufacturers located in various States of
the United States, and transports said garments to its warehouse or
storeroom located in the city of St. Louis in the State of Missouri,
where said articles are displayed for sale and from which deliveries
are made. In some instances the- knitted garments sold by the
respondent are shipped to purchasers from this warehouse or store-
room in the city of St. Louis and in other instances from the respec-
tive factory from which respondent purchases the garments. Said
respondent employs from seven to eight traveling salesmen, who call
upon the retail trade regularly and its total volume of business
amounts to approximately $500,000 annually. In the course and
conduct of its said business said respondent was at all times herein
mentioned in competition with other corporations, individuals, firms
and partnerships engaged in the sale and transportation of knitted
garments in interstate commerce.

Par. 2. Said respondent in the course and conduct of its business,
as described in paragraph 1 hereof, has prominently displayed its
corporate name Gibbons Knitting Mills, Inc., and since May 31, 1927,
its present corporate name Gibbons Knitting Co. on all its labels on
garments sold by it, its business stationery, literature, circulars, and
other advertisements which it circulates amongst the outer garment
knitting trade and other allied trades in connection with the sale of
said knitted garments. Also in advertisements inserted in trade and
other magazines having circulation among the retail trade in the
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middle western and southwestern States including particularly the
“Drygoodsman & Southwestern Merchants Economist,” a trade
- magazine, published in the city of St. Louis, in the State of Missouri,
said respondent has prominently featured its said corporate name.

Par. 3. The use by respondent of its corporate names containing
the words “knitting” and “mills,” under the circumstances de-
scribed in paragraph 2 hereof, has had the capacity and tendency to -
and did mislead and deceive purchasers and prospective purchasers
of the garments sold by said respondent into the erroneous belief—

(2) That respondent is the manufacturer of said products and is
the owner and operator of a knitting mill or manufacturing estab-
lishment in which said garments are manufactured;

(3) That in selling and distributing said garments from itself to
retail dealers respondent is thereby selling and distributing same
direct from manufacturer to retail dealer and eliminating the charges
and profits of all middlemen with a corresponding advantage and
saving in the price to said dealers.

CONCLUSION

By reason of the aforesaid acts and practices of the respondent,
as hereirabove set forth, it is concluded by the Commission that the
acts and practices of said respondent have the tendency to and the
effect of unfairly diverting trade from respondent’s competitors and
are to the prejudice and injury of the public and that such acts con-
stitute unfair methods of competition in interstate commerce in vio-
lation of the act of Congress approved September 26, 1914, entitled
“An act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes.”

ORDER TO CEASE AND DESBIST

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission, the answer of the
respondent thereto, the testimony, evidence, and briefs of counsel for
the Commission and the consent of respondent that the Commission
may make, enter, and serve upon it an order to cease and desist from
the violation of the law as alleged in the complaint in this matter;
and the Commission having made its findings as to the facts and its
conclusion that respondent has been and is now using unfair methods
of competition in commerce in violation of the provisions of section
5 of an act of Congress approved September 26, 1914, entitled “An
act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes”,
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It i3 now ordered, That respondent, Gibbons Kuitting Co., for-
merly Gibbons Knitting Mills, Inc., its officers, directors, agents, rep-
resentatives, servants, and employees cease and desist from using
the words “ knitting,” “ mill ” or “ mills ” or words of like import in
or as a corporate name or trade name for carrying on the business
of selling and distributing knitted or woven products in interstate
commerce unless and until the respondent actually owns or directly
controls or operates a mill or mills in which said garments are
manufactured or produced.

It is further ordered, That respondent Gibbons Knitting Co., for-
merly Gibbons Knitting Mills, Inc., shall within 60 days after the
service upon it of a copy of this order file with the Commission a
report in writing setting forth in detail the manner and form in
which it has complied with the order to cease and desist hereinabove
set forth.

24925°—31—voL 13—11
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I~ TaE MATIER OF

THE AMERICAN SCHOOL OFF HOME ECONOMICS

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. § O AN ACT OF CONGRESS APPROVED SEPT, 26, 1914

Docket 1557. Complaint, Feb. 5, 1929—Decision, Jan. 23, 1930

Where a corporation organized under the not for profit laws, and engaged in
giving courses of Instruction In home economics and related subjects, hy
correspondence; in its advertisements in magazines and periodicals of
general circulatlon throughout the United States and in advertising mat-
ter and letters to prospective pupils,

(a) Represented that it was an institution organized and Incorporated to
operate without profit, the facts belng that while it had secured no profits
for distribution as such, salaries of its “director” and its secretary
depended upon Its success In sccurlng puplils and remuneration therefrom
for tuition, textbooks and supplies, sald director was and had been its
practical owner, with full control over its business, policies and textbooks
sold, and with royalty rights therein, and its sald business was his busi-
ness venture for profit in the same way that correspondence schools
incorporated under the for profit laws are business ventures;

() Represented that it malntalned a large staff of competent and well-known
instructors and teachers who taught and supervised its courses and work
of puplls therein, the facts being that only five or six were actually so
engaged, and, mostly, on a part-time basis only', and that some of the
more than 20 educators in the home-economics ficld listed by it as * officers
of instructlon” or supervisors, and authors, and identified by their educa-
tional connectlons, never gave instruction other than by the authorship of
a textbook used In the courses, and others had long ceased through death
or otherwise, to glve actual instruction other than such authorship;
Represented that through special classes, club rates, subscriptions, and
otherwise and for a limited time only it offered and sold its courses at
prices substantially lower than the regular prices usually and habitually
commanded and secured by it therefor, the fact being that its pretended
reduced prices were those at which it regularly sold its courses uncondl-
tionally and substantially to all persons alike;

(d) Represented that It gave free of charge to puplls texthooks and outfits

’ of tools, appliances, and materlals for use in study and pursuing its courses,
the fact being that the price of sald textbooks, etc., was Included In the
price demanded and recelved by It for its said courses;

(e) Represented that pupils taking and completing certain of 1is cour<es in
cooking and catering would thereby be qualified and enabled to obtain
employment at high and lucrative figures or to engage in catering at great
profits, the facts being that the profits made or salarles secured by such
persons were seldom if ever, comparable to the figures of $5,000, $10,000,
or $12,000 mentioned;

(o

'



THE AMERICAN SCHOOL OF HOME ECONOMICS 151

150 Complaint

(7) Depicted a large building in its advertising, on {ts certificate of matricu-
lation, and upon letterheads, together with its corporate name and address
and the words “ Chartered by the State”, etc., and in some cases, the words
“in which are located the offices of ‘A, S. H. E.'”, the facts being that
said building belonged to a corporation with which it was once afiliated
and some puplls of which it still instructed, and that it occupied only four
rooms therein; and ,

(g) Listed as its board of trustees, persons emiuent in the home economics
or wowen's club fields, the facts being that its aforesaid director was the
entire board for all intents and purposes and had been since a few years
after its organization, and that 4 of the 11 persons set forth, to give stand-
ing to the schoul, were listed as trustees after their deatls and that at the
only meeting of the board, some 20 years before, the greater number ap-
peared by proxy:

Held, That such practices, under the circumstances set forth, constituted unfair
methods of competition, .

Mr, Eugene W. Burr for the Commission.

Syxorsis or CoMPLAINT

Reciting its action in the public interest, pursuant to the provi-
sions of the Federal Trade Commission Act, the Commission charged
respondent, an Illinois corporation engaged in the business of giving
courses of instruction in various arts, sciences, professions, and
branches of learning to persons in various States, and with prin-
cipal oflice and place of business in Chicago, with advertising falsely
or misleading as to business status, size and personnel, prices, free
goods or supplies, results to be anticipated or promised, and money
back guarantee, in violation of the provisions of section 5 of such
act, prohibiting the use of unfair methods of competition in inter-
state commerce. :

Respondent, as charged, for about five years last past, in its
advertisements, letters, and business literature, among other things,
has—

Falsely represented itself as a nonprofit organization, conducting
its business accordingly, and as having a large staff of competent
and well-known instructors engaged in teaching and supervising its
courses and the work of the pupils;

Represented that by means of special classes, club rates, etc., and
for a limited time only it offers and sells the courses at prices sub-
stantially lower than those regularly charged by it, and that it gives
its pupils free of charge textbooks, outfits, tools, etc., used by
them in pursuing its courses, the fact being that the pretended
reduced prices are its regular prices and that the price of the text-
book, ete., is included in the price demanded and received by it for
its said courses;
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Represented that pupils completing its courses in cooking and food
catering will thereby be enabled to obtain employment at high com-
pensation or engage in the catering business at great profits, the
fact being that the great majority of its pupils are not able to bring
about such results; '

Pretended to guarantee that pupils completing courses in cooking,
catering, and candy making will, within 60 days following com-
pletion of such courses, profit from catering and sale of candy to
an amount greatly in excess of that paid for tuition for the courses
concerned and that tuition will be refunded to those not so profiting;

Falsely represented that pupils purchasing the course in candy
making, represented as taught and supervised “by one Alice Brad-
ley, whom respondent represents to be a nationally known authority
in the art of cookery, will be granted the exclusive privilege of
selling within certain territory, candy made by such pupils with the
right to use in connection with such sales a signed statement by the
said Alice Bradley to the effect that such candies are by her ap-
proved, recommended, and guaranteed for wholesomeness and
purity ”;

Displayed on its letterheads, business literature, and diplomas
the picture of a large building, “thereby importing and implying
that respondent occupies said building in its entirety ¥, the fact being
that it occupies only two rooms thereof; and

Made “many other false, misleading, and deceptive statements
and representations concerning its said school and its courses of
instruction of like tenor and effect ;

With the capacity and tendency to cause many of the public to
purchase its courses in reliance upon the aforesaid statements and
representations, and in preference to courses of competitors, many
of whom do not misrepresent their courses, and with the tendency
thereby to divert business from and otherwise injure and prejudice
such competitors,

Upon the foregoing complaint, the Commission made the following

Rerort, FinpINGs A8 To THE Facts, AND ORDER

Pursuant to the provisions of an act of Congress approved Sep-
tember 26, 1914, the Federal Trade Commission issued and served
2 complaint upon the respondent corporation, charging it with un-
fair methods of competition in commerce in violation of the pro-
visions of said act.

The respondent having entered its appearance by its director and
having duly filed its answer, requested that negotiations be entered
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into looking toward a settlement of the facts, Thereupon negotia-
tions were had and a stipulation made and approved, in so far as
the facts were found to be susceptible of settlement.

A hearing was had upon such issues of fact as were not settled by
stipulation before an examiner of the Commission theretofore duly
appointed, and counsel for the Commission offered evidence .in sup-
port of the charges of the complaint, and said respondent by its
director offered evidence in its defense, all of which was recorded,
duly certified, and transmitted to the Commission. Thereupon, oral
argument having been waived, this proceeding came on for decision
on the record, the examiners report and briefs in support of and in
opposition to the complaint, and the Commission being fully ad-
vised in the premises, makes its findings as to the facts and its con-
clusion drawn therefrom:

FINDINGS A8 TO THE FACTS

Paracrapu 1. That the respondent, American School of Home
Economics, is a corporation organized June 24, 1905, under the laws
of the State of Illinois, providing for the incorporation of organiza-
tions, not formed for pecuniary profits with its principal office and
place of business in the city of Chicago of said State. Respondent
was incorporated for the avowed purpose of providing instruction
for home makers and mothers aiming to increase their efficiency, to
the end that the measure of health and happiness may be increased
and for the purpose of providing for courses of instruction by cor-
respondence. It is engaged in the business of giving courses of
instruction in arts, sciences, professions, and branches of learning in
home economics and related subjects by correspondence. Since the
organization of respondent, pupils have been enrolled to the number
of forty to fifty thousand, and its graduates number about 2,000.
There are 250 pupils at present taking its course in home economics;
between 600 and 700 were enrolled in 1928 in its * candy making for
profit ” course, and 300 to 400 in its “cooking for profit” course.
Previous enrollment in its home economics courses amounted to as
many as 500 for several years. Respondent’s income for 1927 was
$47,428.25; for 1928, $52,555.61; in each year its disbursements and
its bills payable amounted to something more than its income.

Par. 2. In the course of its said business, for the purpose of se-
curing pupils, respondent has caused and causes its advertisements
offering its courses of instruction to be inserted in magazines and
periodicals of general circulation throughout the United States and
sends to prospective pupils advertising matter offering and describ-
ing its courses of instruction. Upon securing pupils, who are located
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in all parts of the United States and in certain foreign countries, by
said described means, for its courses of instructior, respondent sends
by mail from its place of business in Chicago to pupils at their
respective places of residence printed and mimeographed lessons,
instructions, textbooks, and in one of its courses tools and equipment
to be used by its pupils in pursuing and studying its courses of
instruction. The pupils transmit to the respondent, and its agents
and instructors, their written exercises and examination papers and,
in some courses, samples of their cooking. In consideration of its
instruction and other services respondent’s pupils contract to pay
and remit to respondent agreed sums of money. Respondent sells to
such pupils as desire to purchase their supplies for use in its cooking
and candy-making courses and it ships such supplies from Chicago
to its pupils at their several points of residence. In the course and
conduct of its business respondent is in competition with other
individuals, partnerships, and corporations also engaged in the busi-
ness of giving courses of instruction in various arts, sciences, pro-
fessions, and branches of learning by correspondence through the
mails, and having pupils who reside in various States of the United
States to whom they send written lessons, instructions, and textbooks
to be used by their pupils in pursuing and studying such courses of
instruction. No other correspondence school has exactly parallel
courses, but there are several correspondence schools one or more of
which cover the same ground. Public educational institutions have
similar courses. Textbooks in home economics published by the di-
rector of respondent have been in use by numerous schools and
colleges in home economics courses in various parts of the United
States. _

Par, 3. In its advertisements, letters and business literature here-
inabove referred to, designed to secure pupils, respondent causes to
be set forth certain false, misleading, and deceptive statements and
representations, including the following:

(a) Respondent represents that it is an institution organized and
incorporated to operate without profit. While respondent has not
secured profits for the purpose of distribution as such, the salaries
received by Director Le Bosquet, and by the secretary of respondent,
Miss Jessie F, Beadle, depend upon the success of the school in
securing pupils and in collecting from them remuneration for tui-
tion and for textbooks and supplies. Director Le Bosquet is and
has been practically the owner of respondent, having full control
over its business and its policies and also of the sets of textbooks
which are being sold by respondent in connection with the business
of respondent corporation. When the school was first organized in
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1903 it was part of the American School of Correspondence, with
the name of the American School of Household Economics. By a
contract of July 1, 1905, the American School of Household Econom-
ics turned over to respondent all rights, good will, office stationery
and equipment, textbooks on hand and tuition accounts amounting to
$1,390.20 for the sum of $2,240.56 with the condition that respondent
should carry out the contracts of instruction which the American
School of Household Economics had with 738 pupils at that time.
It was also provided in this contract that respondent should pur-
chase its textbooks and lessons from the Home Economics Associa-
tion which undertook to complete a set of 12 textbooks and the
necessary lessons for the course and to give respondent credit and
financial backing such as to render respondent a self-sustaining
concern. In January, 1907, this contract was abrogated by a new
contract by which the Home Economics Association canceled a
debt of respondent to it of $8,770.89 for notes of $3,000, and arranged
with respondent to pay a royalty for the use of electrotypes, plates,
etc., used in preparing the textbooks, amounting to $2,000 a year.
Subsequently the Home Economics Association, which had beem
organized for the purpose of preparing and publishing textbooks
and lessons for respondent and for sale to others than respondent,
was dissolved as a corporation and its asscts passed to Director Le
Bosquet, so that the obligations which the Home Economics Associa-
tion had undertaken are now undertaken by Director Le Bosquet, and
the obligations to the Home Economics Association undertaken by
respondent are said obligations of respondent to Director Le Bosquet
personally. The royalties, however, have not been paid in full, for
any year, to Director I.e Bosquet. Respondent’s business is virtually
the business of Director Le Bosquet. It is his business venture for
profit in the same way that correspondence schools incorporated
under laws for the organization of corporations for profit are busi-
hess ventures.

() Respondent represents that it maintains a large staff of com-
petent and well-known instructors and teachers to teach and super-
vise and who actually do teach and supervise the respondent’s courses
of instruction and the work of the pupils in pursuing and taking such
courses. In certain of its bulletins circulated to prospective pupils,
under the heading “ Officers of Instruction,” respondent listed more
than 20 names of educators in the home economics*field identifying
each by his or her educational connection and usually designating
each person as a supervisor or instructor in one of respondent’s
courses. As a matter of fact, certain of these “supervisors” or
“Iinstructors " thus named never gave instruction other than by the
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authorship of a textbook used in the courses and certain others had
Jong ceased, by death or otherwise, to give actual instruction, other
than such authorship. The respondent has but five or six persons
actually engaged in its work of instruction and the greater number
of these are engaged but part time. Hence it is misleading for
respondent to advertise that it has the large force of supervisors or
instructors named in its bulletin. In a later form of the bulletin sent
to pupils, issued in 1928, the same list is given and the several per-
sons listed under the caption “ Officers of Instruction” are further
described as authors of works. Instructors now actively engaged in
the teaching work of respondent, either for whole or part time, are
Miss Alice Bradley, of Boston; Mrs. Mary P. Washburne, Wauwa-
tosa, Wis.; Fred C. Smith, of Storm Lake, Iowa; Miss Helen J. T.
Phillips, of Chicago; Mrs. Laura Bradley, of Boston; and Miss Pearl
Andrews, of Boston. The record indicates that respondent has suf-
ficient teaching force to Iook after its courses of instruction in detail.

(¢) Respondent represents that by means of special classes, club
rates, scholarships and otherwise, and for a limited time only it offers
and sells its respective courses of instruction at prices substantially
less than the regular prices usually and habitually commanded and
secured by respondent for such courses. In fact such purported re-
duced prices are the same prices at which respondent regularly gives
and sells its said courses of instruction unconditionally and substan-
tially to all persons alike.

(d) Respondent represents that it gives free of charge to pupils
taking and purchasing respondent’s courses of instruction textbooks,
outfits of tools, appliances and materials to be used by the pupils in
studying and pursuing such courses of instruction. In fact, such
texthooks, tools, appliances, and materials are not given free of
charge by respondent to its pupils, but the price thereof is included
in the price demanded and received by respondent for such courses
of instruction respectively. IFor approximately 10 years the prices
of the home economics courses given by respondent have been uni-
form. The maximum price for time payments therein shown for full
course is $70 and the cash payment for such course is $63. Other full
courses are $60 on time and $54 for cash; limited courses are given
as low as $36 for cash or $40 on time. These prices have been in eflect
for 10 years and have been uniform in the course of that time. The
tuition fes for courses in candy making for profit and in cooking
for a profit was advanced in October, 1927, from $35 payable $5 per
month to $45 payable $5 per month with reductions in each case for
cash.
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(¢) Respondent represents that pupils taking and completing
certain of respondent’s courses of instruction in the art of cooking
and food catering will thereby be qualified and enabled to obtain
employment at high and lucrative compensation or engage in busi-
ness of catering foods at great profits. In fact the profits made by
pupils of the school and the salaries attached to places secured by
persons because of having qualified themselves by taking respondent’s
courses are seldom or never comparable with the figures of $5,000
or $10,000 or $12,000 mentioned in respondent’s literature. Many
of respondent’s pupils do make some profits through activities car-
ried on along lines for which they are qualified by the taking of
respondent’s courses and respondent, in many cases, when asked to
do so, has secured positions for its pupils sufficiently satisfactory so
as to be accepted by these pupils.

(7) In some of its advertising litcrature, on its certificate of
matriculation, and upon its letterheads of correspondence sent to
pupils and prospective pupils respondent sets forth a picture of a
large building across either the face of which or below which is
printed “American School of Home Economics, Chicago, U. S. A.”
Immediately beneath the building is the line “ Chartered by the
State of Illinois in 1905.” Such picture imports and implies that
the building is the property of respondent and is occupied chiefly or
in its entirety by respondent. Respondent does not own the build-
ing so depicted upon its letterheads and other literature, and occu-
pies but four rooms therein. In other printed matter respondent
declares under such picture, “in which are located the offices of
A. 8. H. E” The building is the property of the American School
of Correspondence with which respondent was once affiliated and
some pupils of which respondent still instructs.

(9) In some of its pamphlet literature sent to pupils and prospec-
tive pupils respondent lists, under the headline “board of trustees”
11 persons, most of whom are now or formerly were eminent in the
home economics or women’s club fields. Eight or nine editions of
these pamphlets have been issued in the course of the activities of
respondent and have been circulated freely to its pupils and pros-
pective pupils, In fact Director Le Bosquet is the entire board for
all intents and purposes and has been since a few years after the
respondent was organized. Respondent was incorporated by Ella
_W. Neville, Helen C. Kimberly, and Maurice Le Bosquet, and under
1ts articles of incorporation these three were made its board of direc-
tors in whose hands the articles of incorporation had placed the
mMmanagement of the corporation. When respondent prepared its
by-laws they were headed “ By-laws of the board of trustees,” and
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article 3 of the by-laws provided for “members of the association
who shall hereinafter be designated as the board of trustees shall
consist of those persons who sign the certificate of incorporation, and
such other persons as may be duly elected in accordance with the
provisions of these by-laws. The members of this association shall
not exceed 30 in number, at least one-half of whom shall eventually
be graduates of the school. * * *» QOne meeting of the board
of trustees was called in January, 1906, at which the greater number
appeared by proxy. No other meeting of this “ board of trustees”
ever has been held. The names were carried in respondent’s litera-
ture in order to give a standing to the school. Four of the trustees
have died and in fact were dead at times that they were listed in
literature of the respondent as such trustees.

Psr. 4. In its literature sent to pupils and prospective pupils
respondent asserts that pupils completing certain of its courses of
instruction in cooking, food catering, and candy making will, upon
completion of such courses or within 60 days thereafter gain profits
from catering foods and selling candies to an amount greatly in
excess of the prices paid by such pupils for their courses and that all
tuition fees will be refunded to pupils who do not so gain such
profits. This representation is substantially correct. Where pupils
failed to make profits in excess of the cost of their tuition respondent
refunded their tuition. The average profits gained within 60 days,
however, were not greatly in excess of the expense of the course of
instruction. In itsliterature sent to its pupils and prospective pupils
respondent further represents that pupils taking a certain course
of instruction in candy making offered by respondent, which course
is supervised by Miss Alice Bradley, of Boston, a nationally known
authority in the art of cookery, would be granted exclusive privilege
of selling within prescribed territory candy made by such pupils
with the right to use in connection with such sales a signed statement
by Miss Bradley to the effect that such candies have been approved
by her as to quality and are recommended and guaranteed for whole-
someness and purity. This statement is substantially correct, the

‘allegations of the complaint (par. 2, subpars. () and (¢)) with ref-
erence to the representations in this paragraph described are not
sustained by the proof. '

Par. 5. Respondent’s false, misleading, and deceptive representa-
tions in its literature sent to the pupils and prospective pupils, as set
forth in paragraph 8, subparagraphs (a) to (g), inclusive, have the
capacity and tendency to mislead and deceive the public as to the
benefits to be derived from such courses and to cause many of the
public to subscribe for and to purchase respondent’s courses in the
belief that said statements and representations are true,
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CONCLUSION

The acts and things done by respondent under the conditions and
the circumstances described in the foregoing findings are to the in-
jury and prejudice of the public and are unfair methods of competi-
tion in interstate commerce, and constitute a violation of the act of
Congress approved September 26, 1914, entitled “An act to create a
Federal Trade Commission, to define its powers and duties, and for
other purposes ”.

ORDER TO CEASE AND DILSIST

This proceeding having been considered by the Federal Trade
Commission upon the complaint of the Commission, the answer of
respondent, a stipulation as to certain of the issues of fact and the
oral and documentary evidence introduced both in support of the
complaint and by way of defense, and the Commission having made
its findings as to the facts, together with its conclusion that respond-
ent has violated the provisions of an act of Congress approved
September 26, 1914, entitled “An act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes”,

It i3 now ordered, That the respondent, American School of Home
Economics, its officers, agents, and representatives, do cease and
desist from the following methods of competition:

(a) Advertising or otherwise representing that respondent does
not conduct its business for profit.

(b) Advertising, representing, or describing as “instructors” or
“teachers”, or by a like designation, persons, whether they were
authors of textbooks used by respondent or not, who are not actually
engaged in the giving of instruction by correspondence at the time
such representation or description be made.

(¢) ‘Advertising or otherwise offering to the public or to prospec-
tive pupils speciul class rates, club rates, and/or tuition charges
otherwise designated as reduced or special rates whether or not the
same be advertised or otherwise offered’ as obtainable by pupils
applying to respondent during a limited time only, when in fact, the
said class rates, club rates, or allegedly special tuition rates, are
charges not less than the regular rates or tuition of the respondent
for the course or courses of study so advertised or offered.

() Advertising or in any way representing that any textbooks,
tools, appliances, qulpment and/or materials to be used by pupils
in any course of study glven by respondent are free, when in fact,
the price of cost thereof is included in the charge or tuition for the
respective course of instruction in which the same are to be used.
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(¢) Advertising or stating to the public or any part thereof or to
prospective or actual pupils that, by virtue of the completion of
any of respondent’s courses, pupils will be qualified and enabled to
obtain employment at high and lucrative compensation or to engage
in the catering of foods st great profit.

(/) Including in its letterheads, advertising material, matricula-
tion certificate und/or other matters issued by respondent a picture
of the building in which the respondent has rooms, with the word-
ing “American School of Home Economics,” without using in the
immediate context therewith the words, “In which the American
School of Home Economics has quarters,” or without using equiva-
lent explanatory phraseology indicating clearly that the respondent
does not own or occupy, save in a limited way, the building pictured,
the said last described phraseology to be made in letters not less than
one-half as high and one-half as wide as the lettering giving the
name of the school, and to have, except as to the size of letters, the
same coloring, clearness, conspicuousness, as the wording giving the
name of respondent’s school, and from including the picture of such
building, although omitting the name of the respondent’s school,.
without including the said described explanation.

(¢) Advertising or stating in its printed or circular matter or in
correspondence that respondent’s school is conducted or supervised
by officers and/or a board of trustees so long as the said supposed
officers and/or board of trustees bear no active or supervisory rela-
tion to the affairs of respondent, and/or publishing or otherwise
using the names of persons as oflicers and/or trustees of respondent
who have ceased to act as officers or trustees of respondent and to
bear any active or supervisory relation to respondent and the school
conducted by respondent at the time such advertisement or statement
be made.

It 18 further ordered, That the respondent, American School of
Home Economics, shall within 60 days after the service upon it of
a copy of this order, file with the Commission a report in writing
setting forth in detail the manner and form in which it has complied
with the order to cease and desist hereinabove set forth.
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INn TaHE MATTER OF

JACOB WOODNICK AND PHILIP WASSERMAN AS CO-
PARTNERS, DOING BUSINESS UNDER THE TRADE
NAMES AND STYLES, ENTERPRISE FURNITURE FAC-
TORY, AND ENTERPRISE UPHOLSTERED FURNITURE
COMPANY.

COMPLAINT (8YNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS AFPROVED SEPT, 26, 1914

Docket 1569. Complaint, Feb. 21, 1929—Dccision, Jan. 30, 1930

Where two partners engaged in selling to the public and to retailers furniture
bought by them from the manufacturers in a completed state, excepting
only certaln three-plece living room suites of davenports and chairs, which
still required to be and were by them upholstered; with the expectation
that such false representations of material facts, made with the knowledge
of their falsity and as an inducement to buy, would be relied upon by
purchasers,

(a) Used in their said business a trade name including the words “ furniture
factory” and displayed and featured said name on large signs on their
four-story building and in advertlsing dining room, bedroom, said living
room, atd other suites, and tables, chalrs, springs, mattresses, etc., dealt
in, together with deplctions of sald bullding and signs: and

(%) Represented themselves as furniture manufacturers offering thelr sald
products directly to the consumer, with consequent savings and advantages
through direct purchase, and otherwise through direct deallngs with the
factory, making such statements in offerfng the different suites and articles
as “ Why not look over our factory and prices now?” * Our factory price
for this beautiful suite now only $149. You save at least $125 on this
purchase,” * Enterprise Furniture Factory. Save 50 per cent. Factories—
Reading—Harrisburg—New Brunswick, N. J. Enterprise makes (list of
States) The country takes,” “The greatest opportunity to refurnish your
home with all new furniture at factory prices,” “Are you getting most for
your money? Make sure—See this factory first,” * Bedroom and dinlng
room sultes at factory prices,” “Come in and see how your furniture s
built.” *“We are a factory by itself. We sell direct to the consumer.”
“New 1028 styles are here now for your selection. As manufacturers we
get the styles ahead of the retall dealers. You can now select from the
very newest styles ®* * * buy direct and save 50 per cent,” “ You save
here on our low rent and one profit,” * Our factory must be kept busy at
all times,” “ Being equipped with a large factory we ean absolutely guaran-
tee the construction to be the best in the state * * *” “What Enterprise
can do no retail store can”;

With the tendency and capacity to mislead and deceive members of the public
into belleving its sald place or places of business to be furniture factories
and eald partners to be manufacturers of the aforesaid davenports and
chairs and other furniture dealt in, charging purchasers only the one
manufacturer's profit, and saving said purchasers the profits of middle-
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use of unfair methods of competition, in commerce, in violation of
the provisions of said act.

The respondents having filed their auswer herein, hearings were
held and evidence was thereupon introduced on behalf of the Com-
mission and of the respondents before an examiner of the Federal
Trade Commission duly appointed.

Thereupon this proceeding came on for a final hearing on the
briefs and oral argument, and the Commission having duly con-
sidered the record and being fully advised in the premises, makes
this its findings as to the facts and conclusions drawn therefrom:

FINDINGS A8 TO THE FACTS

Paracrarr 1. Respondent Jacob Woodnick resides in Wyomis-
sing, in the State of Pennsylvania. Respondent Philip Wasserman
resides in the city of Reading in Pennsylvania.

The respondents are copartners and, as such copartners, they have
been at all times since on or about the year 1920, and they are now,
engaged in business in the sale of household furniture, at No. 630
Court Street in the city of Reading, Pa.

For a period of about three years prior to and ending on or about
December, 1928, respondents conducted a branch place of business
in the sale of household furniture at No. 206 South Second Street
in the city of Harrisburg, Pa.

Since 1928 respondents have had and now have a branch place of
business at Schuylkill Haven, Pa.

For short periods of a few months each between the years 1921
and 1928 respondents also had branch places of business in Potts-
ville and Lansford, Pa.

Par. 2. Respondents are now and have been continuously, during
the times above mentioned and referred to, engaged in their said
business in the sale of articles or pieces of furniture for use in fur-
nishing homes, which respondents have sold, and now sell, sepa-
rately, or in suites as dining-room, bedroom, library, parlor or liv-
ing-room suites, both at retail to members of the public for their
own use and to individuals, firms, and corporations, retail dealers,
for resale, located in the District of Columbia and in various States
of the United States other than the State of Pennsylvania, and
respondents caused their furniture, when sold by them, to be trans-
ported in commerce from their said places of business in Pennsyl-
vania to, into, and through said other States and the District of
Columbia to the members of the public and to the said individuals,
firms, and corporations, to whom respondents sold their furniture
as aforesaid.
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Pax. 3. During the times above mentioned and referred to, other
individuals, firms, and corporations in the various States of the
United States have been engaged in the sale and delivery of fur-
niture for use in furnishing homes as above described, both to
members of the public for their own use and to individuals, firms,
and corporations for resale, located in the District of Columbia and
in the various States of the United States other than the State of
origin of the shipment.

The respondents during the aforesaid times were, and still are, in
competition in commerce between the States above referred to and
between said States and the District of Columbia in the sale of their
furniture with said other individuals, firms, and corporations.

Par. 4. Respondents, during the aforesaid times, bought from
others, manufacturers thereof, all that part of their stock in trade of
furniture consisting of bedroom suites of 4 to 11 pieces; dining-
room suites of 7 to 14 pieces; and library suites composed of sev-
eral pieces each and, in the regular course of their business, sold
the furniture of which these suites consisted either in suites or as
separate articles of furniture, and in the same condition in which
the said furniture was when bought by respondents from the manu-
facturers.

The respondents, in addition to the bedroom, dining room, and
library suites of furniture, bought from others, manufacturers
thereof, during the aforesaid times, many other articles of furniture,
including tables, chairs, box springs, mattresses, all-metal stands,
floor lamps, bridge lamps, and rugs, which the respondents in the
regular course of their business sold in the same condition that they
were in when bought by them from the manufacturers.

The respondents employed no process of manufacture or finishing
Process whatever in the completion of any of the furniture, just
above described, before selling the same to the purchasers.

Par. 5. The only other furniture sold by respondents in the regu-
lar course of their business during the aforesaid times, consisted
substantially of only three pieces or articles of furniture, a daven-
port and two chairs, usually described and referred to by respond-
ents as living room furniture or living room suites.

Some of the furniture described or referred to as living room
furniture the respondents bought from others, manufacturers
thereof, completely made and ready for sale by respondents and for
use by respondents’ purchasers in furnishing their homes.

Par. 6. Some, only, of the furniture sold by them in their said
business, the respondents bought from others, manufacturers thereof,

24925°—31—vor 13—12
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in an unfinished condition, and respondents caused this furniture to
be finished at their places of business in Reading and Harrisburg
before its sale by them.

The part of the furniture which respondents so bought and caused
to be finished before sale was and is confined solely to a part, only,
of the living room furniture (living room suites consisting of three
pieces, a davenport and two chairs). Some of their living room
suites the respondents, as above stated, bought entirely completed
and in exactly the same condition as it was when sold by them to
purchasers for use in homes. '

The living room furniture, a davenport and two chairs to a suite,
which respondents bought incomplete and caused to be finished at
their said places of business before selling the same, was, when
bought by respondents, completed as to the woodwork or frames
thereof by the manufacturers from whom respondents purchased it,
and all that remained to be done to complete such furniture was its
upholstering. Such furniture was, when delivered to respondents
by the manufacturers thereof, in the lasting and permanent form
of davenports and chairs.

Such furniture was in substantially the same condition, as such
furniture is in, when after long usage in a home, the householder
delivers it to an upholsterer to be reupholstered. In the reupholster-
ing of such furniture substantially all is done that respondents
cause and have caused to be done to complete said living room
furniture at their places of business before selling it to the pablic.

In the upholstering of living room furniture the respondents em-
ployed at times in their place of business in Reading, Pa., as many
as 12 workmen. ‘

Par. 7. Respondents’ place of business in the city of Reading,
Pu., is a large 4-story building and across the entire front of the
building respondents maintained large signs with the words thereon:

ENTERPRISE FURNITURE FacTory

and a large sign extending vertically from the top of the building to
the ground floor which is illuminated by electric lights and on which
is inscribed the words: )

ENTERPRISE FURNITURE FACTORY

Par. 8. In a newspaper, The Reading Eagle, published at Read-
ing, Pa., respondents cuused an advertisement to be published on
June 10, 1927, in which appeared, among others, statements as fol-
lows: .

Tomorrow—Dollar day—Saturday

$1 will buy the following {tems at this factory on Saturday:
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Floor lamp complete—davenport table—box spring—Silk floss mattress—
reed rocker—Ileather rocker—buffet mirror—overstuffed chair or rocker, with
-the purchase of a living room, dining room, or bedroom suite.

The above advertisement contained pictorial illustrations of a 3-
biece living room suite consisting of a davenport and two chairs and
also of a bedroom suite consisting of a bed and several other pieces
of furniture. On the margins of the advertisement was the state-
ment:

Economize at the Enterprise Furniture Factory, 630 Court Street.
and the advertisement was subscribed in large letters as follows:

THE ENTERPRISE FURNITURE FACTORY
The Largest Furniture Factory in Reading, 630 Court Street,

Par. 9. In a newspaper, The Patriot, published at Harrisburg, Pa.,
respondents caused an advertisement to be published on June 10,
1927, in which appeared, among otliers, statements as follows:

Don't miss {t—Now golng on.

The greatest opportunity to refurnish your home with all new furniture at
factory prices.

Trade in your old living room, bedroom or dining room suite and use the
$25 a8 a deposit on A new suite.

Buy now and save. See our special living room suite for this trade-in sale
bullt your way at factory prices.

BeprooM AND DiniNng RooM Suites AT FactorRy Prices

The said advertisement was subscribed in large letters as follows:

THE ENTERPRISE FURNITURE FACTORY
Our only factory in Harrisburg, 106-108 South Second Street, Harrisburg,

Par. 10. In the said newspaper, The Reading Eagle, respondents
caused an advertisement to be published on June 16, 1927, in which
appeared, among others, statements as follows:

Style and quality ave just as important as price.

You should see this factory before buylng your furniture, and you will see
the reason Enterprise customers are boosters of this factory,
. $100 to save on your living room suites is as good to you as to anybody else.

Why not look over our factory and prices now?

Our factory price for this beautiful suite now only $149,

You save at least $125 on this purchase.

Dining room suites priced from $98 to $1,000.

Bedroom suites priced from $79 to $973.

Living room suites priced from $95 to $2.800.
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ENTERPRISE FURNITURE FACTORY
SAVE 50 PER CENT SAVE 50 PER CENT
FACTORIES—READING—HARRISBURG—NEW BRUNSWICK, N, J
ENTERPRISE MAKES

Illinois
Michigan
Massachusetts
New York
New Jersey
Pennsylvania
Vermont

THE COUNTRY TAKES

Par. 11. In the said newspaper, The Reading Eagle, the respond-
ents caused an advertisement to be published on June 19, 1927, which
contained, among others, statements as follows:

Are You Getting Most For Your Money?

Make sure—See this factory firsi.

You should see this factory before buying your furniture, and you will see
the reason Enterprise customers are boosters of this factory.

$100 to save on your living room suite 18 as good to you as to anybody else.

Why not look over our furniture and prices now?

Our factory price for this beautiful suite is now only $119.

You save at least $100 on this purchase.

ENTERPRISE FURNITURE FACTORY
SAVE 50 PER CENT SAVE 50 PER CENT
FACTORIES—READING—HARRISBURG—NEW BRUNSWICK, N. J.
ENTERPRISE MAKES

Illinols
Michigan
Massachusetts
New York
New Jersey
Pennsylvania
Yermont

THF] COUNTRY TAKES

Par. 12..In The Reading Eagle aforesaid, the respondents caused
an advertisement to be published on June 24, 1927, in which there
were pictorially illustrated a 8-piece living room suite of furniture
consisting of a davenport and two chairs, a 10-piece dining room
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suite and a bedroom suite. The advertisement further contained,
among others, statements as follows:

JULY CLEARANCE SALR

You save here on our low rent and one profit.
What Enterprise Factory can do no retall store can,

SAVE 350 PER CENT

Visit this factory now—=Select your needs—Have it delivered when you are
ready for f{t.

Everything sold during thfs sale {s guaranteed 100 per cent.

You can select from our stock or have it made to your order.

Come in and see how furniture is built.

The advertisement was subscribed as follows:

ENTERPRISE FURNITURE FACTORY
The largest furniture factory in Reading, 630 Court Street.

Par. 13. In a newspaper, The Evening News, published at Harris-
burg, Pa., respondents caused an advertisement to be published on
June- 24, 1927, in which appeared, among others, statements as

follows:
ENTERPRISE FURNITURHR FACTORY

Saturday $1 will buy the following items at our factory on Saturday only:

Floor lamp complete, davenport, tables, box spring, silk floss mattress,
buffet mirror, Windsor chair or rocker, console table or mirror,

With the purchase of & living room, dining room, or bedroom sulte,

BreprooM AND DiNINg RooM SUITES AT FACTORY PRICES.
THE ENTERPRISE FURNITURE FACTORY
Our only factory in Harrisburg, 108-108 South Second Street, Harrisburg

Par. 14. In The Reading Eagle aforesaid, the respondents caused
an advertisement to be published on June 29, 1927, in which ap-
peared, among others, statesments as follows:

JULY CLEARANCE SALE

What Enterprise Factory can do.

Treat yourself to the best. r
Vislt this factory now—Select your needs—Have it delivered when you

Are ready for it.
You save here on our low rent and one profit.

SAVE 50 PER CENT

Come in and see how your furniture s bullt.
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ENTERPRISE FURNITURE, FACTORY o
SAVE 50 PER CENT ' " SAVE 50 PER CENT

FACTORIES—READING—HARRISBURG—NEW BRUNSWICK, N, J.
ENTERPRISE MAKES

Illinois

" Michigan
Massachusetts
New York
New Jersey
Pennsylvania
Yermont

THE COUNTRY TAKES

Par. 15. The respondents caused to be published and ecirculated
in the year 1928 a large 4-page advertisement of about 18 inches
by 24 inches, approximately of the page size of the large metropoli-
tan daily newspapers. In this advertisement there was a pictorial
illustration of respondents’ place of business on which were dis-
played the large signs, Enterprise Furniture Factory; and in con-
nection with this illustration of respondents’ place of business were
the following statements:

Look for this large 4-story red bullding,

We have no show windows
Factory and ealesroom, 630 Court Street.

SAVE 50 PER CENT

Our Reading factory {3 1-minute walk from Sixth and Penn Btreets.

Be sure when you come back on Court Street to look for this bullding with
the red signs. Our bullding bas no show windows, neither does it adjoin any
furniture store that faces on Penn Street. We are absolutely not connected with
any furniture store in Reading. We are a factory by itself. We sell direct
to the consumer.

Look for 6306562 Court Street and save §0 per cent,

The advertisement contained, among others, pictorial illustrations

of an 11-piece bedroom suite and a 14-piece dining room suite,
Among other statements that appeared in said advertisement are

the following: ’

You come here because we manufacture our own furniture, our low rent and
only one proflt for you to pay.
August furniture sale and exhibition,

New 1028 Styizs Are Hrrw Now ror Youm SELECTION

Ag manufacturers, we get the styles shead of the retail dealers. You can
now select from the very newest styles of suites and patterns and cover-



ENTERPRISE FURNITURE FACTORY 171

161 Findings

ings—imported and domestle cloths, something entirely new, that the retall
dealer has had no opportunity to get hold of—buy direct and save 50 per
cent,

Our factory must be kept busy at all times, -

Our prices are now at this slow =eason of the year reduced to the minimuni.

To make this sale the most talked of In our eutire history, we have gone
through our stocks and cut prices right and left, absolutely regardless of original
cost or present day replacement value.

It's your one big chance to Improve your home with new furniture at the
lowest prices of the year, so act ui once for the best choice,

Living room, bedroom, aitd dining vroom ut savings never heard of in this
State, whlch you, the consunier, as well as the wholesale buyer, can take
advantage of.

ConsTrUCTION.—Being equipped with a large factory we can absolutely
guarantee the construction to be the best in the State. We lnvite the public
Lo come In and examine our furniture while it Is belng made.

Price—As manufacturers selling direct to the consumer, we are in a position
to save you about 50 per cent on anything you buy here.

The above are our cardinal principles and to uphold them we faithfully
pledge.

With no obligatlon on your part, you may phone or write to us, and our service
car V_vill call for you and bring you back to your home, If you desire to visit
our factory and examine our furniture., The above service 1s extended to any-
where within 50 miles from Reuding.

Carfare returned anywhere within 100 miles,

On the back page of this advertisement there were pictorially
illustrated from the top to tlie bottom of the center of the page a
living room suite showing a davenport and two chairs, a bedroom
suite of 11 pieces and a dining room suite of furniture of 14 pieces.
Above the illustrations of these three suites was the statement:

CBoick oF THese $400 FurniTure SvitTes $178

In connection with each of these living room, bedroom, and
dining room suites the price was displayed as follows:

3178

WorTH $400

IS

Other separate articles of furniture such as reed chairs and
rockers, davenport tables, and lamps were displayed in said adver-
tisement. The lamps were pictorially illustrated with their shades
and statements made concerning the lamps were contained in a section
of the advertisement blocked off from the rest of the page and
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within this section containing the illustrations and advertisement of
the lamps the following statements appeared:

‘BRIDGR LAMPS
As Low As $2.713
Floor lamps with beautiful silk shades are priced as low as
$7.96 for this sale. Many different designs in bases and shades
to select from. Also a cholce offering of reading lamps, bridge
lamps and table lamps.
Come and viglt our factory,

The pages of the advertisement were subscribed:

THE ENTERPRISE FURNITURE FACTORY
The largest furniture factory in Reading
Look for the red signs, 830-652 Court Street

Pag. 16. The respondents caused an advertisement to be published
in The Reading Eagle, above mentioned, en February 17, 1929, which
contained pictorial illustrations of a living room suite and a bedroom
suite of furniture and, among others, statements as follows:

February furniture sale and exhibition.

New line of 1929 models are here for your selection.

We have no show windows—look for the large 4-story bullding with the
red sigus,

Save about 50 per cent

We lovite all our friends and dealers who for the past 8 years have
been handling our custom built furniture, or bought for thelr own use, to
visit our factory and inspect the latest models in the new modern and period
designs, also the newest of Imported and domestic coverings.

In appreclation of the public approval of this factory we have priced our
living room, dining room, and bedroom, sultes at savings never heard of in
the State, which you the consumer, as well as the retafl dealer, can take
advantage of,

Where the flnest furniture In the State ig bullt
THE ENTERPRISE FURNITURE FACTORY
The largest furniture factory in Reading

Pir. 17. In 1929 the respondents caused to be published and
circulated a 4-page double sheet advertisement similar to the adver-
tisement described in paragraph 15 hereof and containing pictorial
illustrations of bedroom and dining room suites of furniture and of
single articles of furniture such as reed rockers, mirrors, end tables
and console tables and kitchen cabinets.

The said advertisement contained, among others, statements as
follows:
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FenerUARY F'UBNITURE SALE AND ExmIsrrioxn

This 1020 February sale surpasses any sale that we have ever held In
greatness of values and in completeness of the exceptionally large assortment
of living, dining, and bedroom suites.

Surprise after surprise will greet you when you visit our factory display
rooms and see the extremely low prices. Quallty and price talks, therefore
it you see what we are offering you will be convinced that the Bnterprise
Furniture Factory sale 1s the greatest sale in the history of all sales. Take -
advantage of these sensational savings, tell your friends. Act while assort-
ments are large. Don't hesitate but investigate and buy right now and Save!
Save! Save! This Is not a sale of odds and ends. Our complete stock of
fine furniture has been gone over and reduced tremendously for this great sale.

Look for this large 4-story building with the red signs.

SAVE 50 PER CENT

5-YEAR GUARANTY BOND

This {8 to certify that any llving room, dining room, or bedroom
suite sold at this factory has been thoroughiy Inspected and
tested and found to be up to the highest standard and is hereby
guaranteed by us for a perlod of § years against defect of
workmanship and construction. We also guarantee the cabinet
work and the filling used in the construction of our living
room suites to be of highest grade, Any part of construction
proving defective during the above-mentioned period will be
replaced free of charge.

ENTERPRISE FURNITURE FACTORY

830-852 Court Street Reading, Pa.

Pagr. 18. In The Reading Eagle, above mentioned, the respondents
caused an advertisement to be published on May 22, 1929, which
contained a pictorial illustration of a 10-piece dining room suite of
furniture and, among others, statements as follows:

TO JUNE BRIDES
and every buyer of a
LIVING ROOM, BED ROOM, or a DINING ROOM SUITE
Free—an attractive 9 by 12 rug—Free
THE NINTERPRISE FURNITURE FACTORY

The largest furniture factory in Reading
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Par. 19. In The Reading Eagle, above mentioned, respondents
caused an advertisement to be published on May 24, 1929, in which a
10-piece dining room suite and a 4-piece bedroom suite of furniture
were pictorially illustrated and in which lamps and foot stools were
advertised. ‘

The said advertisement contained, among others, statements as
follows:

;)OILAR DAY AT THE

ENTERPRISH FURNITURE FACTORY

$1 will buy a 9 by 12 rug with a purchase of a Ilving room, bedroom, or

dining room suite.
(L 1]

The Enterprise Furniture Factory, the largest furniture factory in Reading.

Par. 20. Respondent Woodnick learned the trade of an upholsterer
before becoming a copartner with respondent YWasserman and worked
at that trade for about eight or nine years, -

To upholster is to provide with textile coverings, together with
cushions, stuffing, springs, etc.

An upholsterer is one who upholsters or provides and puts in place
textile coverings for furniture and the like.

Par. 21. Respondents caused cambric, webbing, springs, burlap,
moss, hair, carded cotton, denim, edging, and velour or tapestry
coverings to be stitched together and fashioned into cushions for the
seats and backs of the davenports and chairs comprising the living
room suites bought by them in an unfinished condition, and the same
materials excepting the springs were used by respondents in uphol-
stering the arms of the chairs and the ends of the davenports, and
such material constituted substantially all of the material used by
respondents in the finishing or upholstering of living room furniture.

Pag. 22. The davenports and chairs, which respondents bought in
an incomplete condition and upholstered or finished, as above set
forth, were properly designated furniture before they were furnished
with upholstering by respondents and such articles in said condition,
before being upholstered, have been generally understood by the
public to be furniture.

Those who have constructed such articles in the form of a daven-
port and chairs without upholstering them are manufacturers of
them and are by such construction generally understood to be manu-
facturers of furniture, and their places of business as furniture
factories. Their product, standing alone without upholstering, has
the form and character of furniture. The upholstering applied to
their product, apart from the objects to which it is applied, has not
the form or character of furniture.
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The thought of upholsteunrr implies the prior existence of
furniture.

The thought of furniture does not necessamly imply the existence
of upholstering.

Pax, 23. After furniture has been upholstered, used and worn, it
is often sent to upholsterers to be reupholstered—to be refurnished
with the same kind of materials and fashioned in the same way that
tespondents have furnished their said furniture, ‘

Those who reupholster furniture and, in doing so, furnish it with
the same kind of materials, fashioned in the same way that respond-
ents employ and have employed in upholstering living room furni-
ture are not, and have not been, considered by the public to be the
manufacturers of the articles so upholstered by them, nor have their
blaces of business been considered to be furniture factories.

Those who upholster or reupholster furniture are and have been
designated and described as upholsterers of furniture or manufac-
turing upholsterers to distinguish the operations which they per-
form and the materials which they use from operationsand materials
of those manufacturers whose creations are in the lasting and
permanent forms, before being upholstered, that gives them spon-
taneous recognition as specific articles of furniture,

Par. 24. The living room furniture that respondents have up-
holstered and sold in their business was, in the condition in which
it was sold by respondents, the joint product of the respondents and
others who were the manufacturers of the articles upholstered by
respondents.

Respondents have not been, and are not, the manufacturers of up-
holstered furniture or of any kind of furniture that they have sold
in their said business and their place or places of business are not
and have not been furniture factories. ’

Par. 25. The statements or representations published in news-
papers mentioned or referred to in paragraphs above mentioned,
Nos. 10, 11, and 14, that the respondents had at the times referred
to in said advertisements a furniture factory in New Brunswick,
N. J., were false and misleading. The respondents, either as co-
partners or individually, have not at any time owned or operated
a furniture factory in New Brunswiclt, N. J.

Par. 26. The use by respondents of the Word “factory ” in the
trade name, “ Enterprise Furniture Factory,” was and is false and
misleading and it has the tendency and capacity to mislead and
deceive members of the public into the belief that respondents’ said
blace or places of business are furniture factories and that respond-
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ents are and have been the manufacturers therein of the davenports
and chairs which they offer for sale and have sold as living room
furniture,

The said use of the word * factory ” in respondents’ trade name
has the further tendency-and capacity to mislead and deceive mem-
bers of the public into the belief that respondents are and have been
the manufacturers not only of the living room furniture but also of
all the other furniture offered for sale and sold by them.

Par, 27. The pictorial representations of dining-room and bea-
room suites of furniture and other articles of furniture which re-
spondents caused to be published in advertisements in newspapers
and otherwise, subscribed with the name “Enterprise Furniture
Factory ” in large letters, and in connection with which the re-
spondents stated that the furniture described in the advertisements
was offered for sale and exhibition and would be sold at their said
“ factory ”; and the statements in said advertisements that respond-
ents were offering purchasers the opportunity to refurnish their
homes with all new furniture at factory prices; that as manu-
facturers selling direct to the consumer respondents were in a posi-
tion to save purchasers about 50 per cent on anything they bought
at respondents’ places of business; that as manufacturers respond-
ents got the styles ahead of the retail dealers and that “What
Enterprise Factory can do no retail store can,” and that purchasers
saved about 50 per cent by purchasing from respondents because
of respondents’ low rent and one profit, and other such statements
made by respondents in said advertisements were each and all false
and misleading statements and representations and each and all of
said statements and representations have the tendency and capacity
to mislead and deceive members of the public into the belief that
the respondents’ said place or places of business are furniture fac-
tories and that the respondents are and have been manufacturers
therein of the furniture mentioned and referred to in respondents’
said advertisements and the said representations and statements
have the further tendency and capacity to mislead and deceive
members of the public into the belief that as such manufacturers
of furniture respondents were thereby in a position to save pur-
chasers the profit which purchasers would be required to pay to
retail dealers, competitors of respondents, if they bought furniture
from such competitors, and which respondents were able to save
to such purchasers by selling to them direct from their factory
whereby purchasers from respondents paid only one profit, the manu-
facturer’s, and saved the middleman’s or retail dealer’s profit; that
respondents, by reason of their said factory and because they were
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manufacturers, were in a better position to serve the purchasing
public as to style and quality of furniture than retail dealers and
that as to all of their furniture, respondents, being equipped with a
large factory, could absolutely guarantee the construction of the
furniture sold by respondents to be the best in the State of Penn-
sylvenia, -

Pag. 28. The aforesaid use by respondents of the word “ factory”
in connection with their said places of business and in connection
with the aforesaid representations, is a false representation of a
material fact, made by respondents in the sale of furniture, to pur-
chasers as an inducement to them to purchase respondents’ furni-
ture and made by respondents in the expectation that such represen-
tation would be relied upon by said purchasers and with the knowl-
edge on respondents’ part of the falsity thereof and that purchasers
and prospective purchasers were and are ignorant of its truth or
falsity.

The statements and representations of respondents, above men-
tioned, that respondents were offering purchasers all new furniture
at factory prices; that as manufacturers selling direct to the con-
sumer respondents were in a position to save purchasers about 50
per cent on anything purchasers bought at respondents’ places of
business; that as manufacturers respondents’ alleged “factory”
could do what no retail store could do, were each and all false repre-
sentations of material facts in the sale of furniture, made by re-
spondents to purchasers and prospective purchasers of their furni-
ture in the expectation that such statements would be relied upon
by such purchasers and with the knowledge on respondents’ part that
such statements and representations were false and that said pur-
chasers were ignorant of the truth or falsity of the same.

CONCLUSION

The practices of the respondents under the conditions and cir-
cumstances set forth in the foregoing findings are to the prejudice
of the public and of respondents’ competitors, and are unfair meth-
ods of competition in commerce and constitute a violation of section
5 of an act of Congress approved September 26, 1914, entitled “An
act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes.”

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission and upon the answer
of the respondents filed herein, and the Commission having made
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its findings as to the facts and its conclusion that the respondents
have violated the provisions of an act of Congress approved Sep-
tember 26, 1914, entitled “An act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes”,

1t i3 now ordered, That the respondents above named, Jacob Wood-
nick and Philip Wasserman, their agents and employees, do cease and
desist

1. From displaying or otherwise using in the business of selling
furniture in commerce among the several States of the United States
or between any of the said States and the District of Columnbia, the
word “ factory ” or anuy word or representation whatsovever, designed
to promote or otherwise affect such commerce, indicating a place of
manufacture, to designate or describe any building or place of busi-
ness in which the sale of furniture manufactured by others is offered
for sale and sold in such commerce by respondents or by either of
them.

2. From displaying or using the word “ factory » in a trade name
or description of a business conducted by respondents or either of
them or from displaying or using any other word or representation
whatsoever, designed to promote or otherwise affect such conimerce,
in such trade naie or description of a business, indicating that re-
spondents or either of them are manufucturers of furniture, offered
for sale and sold by respondents, in commerce as aforesaid, which
has been manufactured completely by others; or, that respondents
are the manufacturers of articles of furniture, such as davenports
and chairs, which have been manufactured by others completely
except as to the upholstering of such articles.

3. From representing directly or indirectly, in the sale of furni-
ture in commerce as aforesaid, in advertising or otherwise, that
respondents or either of them, are manufacturers of furniture made
wholly by others or that they are manufacturers of articles of furni-
ture, sold by respondents in commerce as aforesaid, such as daven-
ports and chairs, which have been made by others complete, except
as to the upholstering of such nrticles,

It is further ordered, That the xespondeuts, Jacob Woodnick and
Philip Wasserman, shall within 80 days after the service upon
them of this order, file w1th the Federal Trade Commission a report
in writing, gettmg forth in detail the manner and form in wh1ch
they have complied with the above order to cease and desist.
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Complaint

Ix T™HE MATIER OF
C. H. SELICK, INCORPORATED

COMPLAINT (FYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THF. ALLEGED
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APFPROVED SEPT. 268, 1914

Docket 1672. Complaint, May 23, '1029—Decigion, Feb, 1, 1930

Where a domestle corporation engaged In the sale of perfumes made by it in
. the United States of the cheaper grades of essential olls produced in for-
eign countries and by it purchased from a New York concern,

(a) Labeled the bottles thereof “ L'Are Narclsse—Jardeau—New York, Paris”,
“ Lucjenne—Parls, New York"”, and (at request of dealer customers)
“Jay's Narcissus—Jay et Cle—Parls, New York"”, or “ Bea Van et Cle—
Paris, New York”, together with the word “ ¥rance” on the reverse side
and in conspicuous letters on the bottle contalners, in which displayed,
offered and sold, thus laheled and designated, to the consuming publiec by
dealer vendees; and

(b) Depicted said labels and bottles first above referred to, in circulars dis-
tributed to the trade;

With the capacity and tendency to mislead and decelve venidees and many of
the consuming public Into belleving sald products to be perfumes made fu
Paris or France, long widely popular with and In demand by the domestic
trade and consuming publl¢ and consldered by many thereof as more de-
sirable in the matter of quality and other characteristics than the home
product and by them bought in preference thereto, and into purchasing
{ts sald perfumes in such bellef, and with the result of placing in the
hands of its dealer and peddler vendees the instrument and means for
committing a fraud upon a substantial portion of the consuming public by
enabling them to represent, offer and sell the same a3 made In the afore-
said city or country, and tendency to divert business from aund otherwise
injure and prejudice competitors Importing and dealing in perfumes in
fact there made or compounded and rightfully and lawfully so represented
by them, and competitors dealing in the domestic product without in any
manner misrepresenting the same a8 above set forth:

Held, That such practices were all to the prejudice of the public, and compet!-
tors and constituted unfalr methods of competition,

Mr. Edward L. Smith for the Commission. ,
Santangelo & Lukas, of New York City, for respondent.

Syxopsis oF COMPLAINT

Reciting its action in the public interest, pursuant to the provisions
of the I'ederal Trade Commission Act, the Commission charged
respondent, a New York corporation engaged in compounding per-
fumes and other toilet preparations and in the sale thereof to retail
dealers and peddlers, and with principal office and place of business
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in New York City, with misbranding or mislabeling and advertising
falsely or misleadingly in violation of the provisions of section 5 of
such act, prohibiting the use of unfair methods of competition in
interstate commerce.

Respondent, as charged, engaged as above set forth in compound-
ing its perfumes with the cheaper grades of essential oils to which
are added alcohol and water in the proportion of 4 ounces of the
oil to 1 gallon of alcohol, at its place of business in New York
City, labels the 1-ounce bottles and vials in which it principally sells
its product with one of the four following brand names, to wit—
“L’Are Narcisse—Jardeau—New York, Paris ”—and on the back
“France ”; “Lucienne—Paris, New York”—and on the back
“France ”; “ Bea Van et Cie—Paris, New York ”; “ Jay’s Narcisse—
Jay et Cie—Paris, New York”. Respondent, further, as charged,
features the word “ Paris ” upon the containers in which it packs its
said perfumes and distributes circulars carrying reproductions of
the aforesaid bottles and containers.

Said acts and practices, as alleged, have the capacity and tendency
o mislead and deceive its vendees and many of the consuming public
into believing said perfumes to have been manufactured in Paris,
France, and imported into the United States and into purchasing
the same in such belief,! and the effect of placing in the hands of its
dealer and peddler vendees the instrument and means of committing
a fraud upon a substantial portion of the consuming public by en-
abling them to offer and sell its perfumes as and for products made
in Paris, France, and have the further tendency to divert business
from and otherwise injure and prejudice competitors who deal in
perfumes in fact there made and imported therefrom and rightfully
and lawfully represent the same as such, and those who deal in
domestic perfumes without any such misrepresentation; all to the
prejudice of the public and respondent’s competitors.

Upon the foregoing complaint, the Commission made the following

Report, FinNDINGs A8 To THE Facrs, AND OrDER

Pursuant to the provisions of an act of Congress approved Sep-
tember 26, 1914, entitled “An act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes”,
the Federal Trade Commission issued and served its complaint upon
the respondent, C. H. Selick, Inc., a corporation, charging it with

1 The complaint alleging that many of the trade and consuming public in the United
tates helleve that French perfumes, long widely popular and in demand therein, are
superior to the domestle perfumes and purchese the French lmported product in prefer
ence to those made in the United States.
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the use of unfair methods of competition in commerce, in violation of
the provisions of section 5 of the said act of Congress. :

Thereupon the said respondent entered its appearance and filed its
answer to the said complaint, and hearings were had before an
examiner of this Commission duly appointed, and testimony was
offered and received in support of the charges of the complaint and
testimony was offered and received in defense of the charges of the
complaint, all of which said testimony was reduced to writing and
filed in the office of said Commission} and thereafter the proceeding
came on for final hearing on the record, briefs and oral arguments,
and the Commission having duly considered the same and being
fully advised in the premises, now makes this its report and states
its findings as to the facts and its conclusion drawn therefrom:

FINDINGS A8 TO THE FACTS

Paracrarn 1. Respondent is a corporation organized, existing,
and doing business under and by virtue of the laws of the State of
New York, with its principal office and place of business in the City
of Néw York, in said State. Respondent is now and for more than
fifty years has been engaged in the business of compounding per-
fumes and other toilet preparations and in the salo of said products
chiefly to retail dealers and peddlers located in various States of the
United States. Respondent causes said products, when so sold, to be
transported from its place of business in the City of New York,
State of New York, into and through other States of the United
States to said vendees at their respective points of location. In the
course and conduct of its said business, said respondent is in com-
petition with other corporations and with partnerships and indi-
viduals engaged in the sale of perfume and other toilet preparations
in commerce between and among the various States of the United
States,

Par. 2. All of respondent’s products are manufactured in the
United States. The body of its perfumes is alcohol, to which are
added certain essential oils purchased by respondent from Norda
Essential Oil & Chemical Co. of New York City. These essential
oils are produced in a large number of foreign countries, including
France. The respondent, in compounding its products, uses the
cheaper grades of essential oils and the process of manufacture con-
sists of adding to the essential oils alcohol and water in the approxi-
_ Inate proportion of 4 ounces of the essential oil to 1 gallon of alco-
hol. The product is then filtered, bottled, labeled, and packed for
shipment,

24925°—81—vor 18———18
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Par. 3. The perfumes sold by respondent in interstate commerce,
as in paragraph 1 hereof set out, are sold principally in 1-ounce
bottles and vials, and principally under two brands. For more than
two years such bottles have been labeled, and still are labeled:
“I’Are Narcisse—Jardeau—New York, Paris” and * Lucienne—
Paris, New York?. From July, 1928, to November, 1928, bottles
carrying the label “L’Are Narcisse—Jardeau—New York, Paris”
bore on their reverse side the word “ France ” on a label.

Circulars carrying reproductions of such labels and bottles are
distributed to the trade by respondent. Respondent packs said
bottles of perfume so labeled, in certain containers upon which re-
spondent causes to be set forth the word “ Paris” printed in con-
spicuous letters. Respondent delivers said perfumes so bottled,
labeled, designated, and packed as aforesaid, to its aforesaid vendees,
and said perfumes still so bottled, labeled, designated, and packed
are by said vendees displayed, offered for sale, and sold to the con-
suming public,

Respondent, prior to the issuance of the complaint herein, manu-
factured and still manufactures perfumes for one J. Cohen, of New
York City, who resells such perfumes to retail stores, many of which
are located outside of the State of New York, and respondent, for
the account of said J. Cohen, ships such perfumes in bottles to such
customers, and directly to said J. Cohen, which bottles carry the
following described label furnished to respondent by said J. Cohen:
% Jay’s Narcissus—Jay et Cie—Paris, New York ”.

Respondent, prior to the issuance of the complaint herein, manu-
factured and still manufactures perfumes for Cosmetics & Drugs,
Inc., of Boston, Mass., which perfumes said Cosmetics & Drugs,
Inc., resells, chiefly to retail stores located outside of the State of
New York, and respondent, for the account of said Cosmetics &
Drugs, Inc., ships such perfumes in bottles to such customers of
said Cosmetics & Drugs, Inc., and directly to said Cosmetics &
Drugs, Inc., which bottles carry the following described label fur-
nished to respondent by said Cosmetics & Drugs, Inc.: “ Bea Van
et Cie—Paris, New York ”.

The above are complete descriptions of the labeling on said four
brands of perfume, except that bottles bearing the label  Bea Van
et Cie—Paris, New York ” carry an additional label reading, “ Eau
de Toilette ”. Nowhere on the labels or on the boxes containing
the individual bottles of said four brands of perfumes does the
name of respondent appear.

Par. 4. Perfumes manufactured in France have for many years
enjoyed widespread popularity, good will, and demand among the
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trade and consuming public throughout the United States, many
of whom believe and consider that perfumes manufactured in France
are superior in quality to perfumes manufactured in the United
States and that such perfumes manufactured in France have other
characteristics more desirable than have perfumes manufactured in
the United States, and many of the consuming public throughout
the United States purchase perfumes manufactured in France and
imported into the United States, in preference to purchasing per-
fumes manufactured in the United States.

Par. 5. Respondent does no business of any kind whatsoever,
and has never done any business, in Paris, France, or in France;
about sixty days prior to August 19, 1929, and after the issuance
of the complaint in this proceeding, respondent entered into an
arrangement with a French firm not engaged in any branch of the
perfumery business, whereby said firm undertook, for a stated sum,
to send to respondent samples of French perfumes and samples of
French bottles. All of the transactions between respondent and
said French firm during the time such arrangement was in effect,
up to August 19, 1929, consisted of a letter written by respondent
to said firm, a letter sent by said firm to respondent, and a cablegram.

Par. 6. Respondent’s aforesaid labeling, advertising, and desig-
nating of its perfumes as set out herein have the capacity and
tendency to mislead and deceive its vendees and many of the con-
suming public into the belief that its said perfumes are manufae-
tured or compounded in Paris, France, or in France, and imported
into the United States, and to purchase said perfumes in that belief,
when in truth and in fact respondent’s said perfumes are manu-
factured and compounded in the United States.

Par. 7. Further, respondent’s said labeling, advertising, and
designating of its perfumes, as set out herein, places in the hands of
aforesaid dealer and peddler vendees the instrument and means
Whereby said dealers and peddlers may commit fraud upon a sub-
stantial portion of the consuming public by enabling said dealers
and peddlers to represent, offer for sale, and sell respondent’s said
berfumes as perfumes manufactured or compounded in Paris,
Fl‘ance, or in France.

Par. 8. There are among the competitors of respondent, referred
to in paragraph 1 hereof, many who deal in and sell perfumes manu-
factured or compounded in Paris, France, or in France, and im-
borted into the United States, and who rightfully and lawfully
represent said perfumes to be such. There are others of said com-
betitors who deal in and sell perfumes manufactured and com-
pounded in the United States and who in no manner represent their
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said perfumes to be manufactured or compounded in Paris, France,
or in France. Respondent’s acts and practices hereinbefore set out,
tend to divert business from and otherwise injure and pre]udlce
said competitors.

CONCLUSION

The practices of the respondent, under the conditions and cir- |
cumstances set forth in the foregoing findings are all to the prejudice -
of the public and of respondent’s competitors and are unfair methods
of competition in commerce and constitute a violation of section 5
of an act of Congress approved September 26, 1914, entitled “An
act to create a Federal Trade Commission, to deﬁne its powers and
duties, and for other purposes ”.

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com- !
mission upon the complaint of the Commission, the answer of the
respondent, testimony and evidence submitted, briefs and arguments
of counsel, and the Commission having made its findings as to the
facts and entered its conclusion that the respondent has violated
section § of the act of Congress approved September 26, 1914,
entitled “An act to create a Federal Trade Commission, to define its
powers and duties, and for other purposes?, .

It is now ordered, That respondent, C. H. Selick, Inc., its repre-
sentatives, agents, servants, employees, and successors, forthwith
cease and desist from using directly or indirectly the word « Paris”
and/or the word “ France ” on the labels of bottles of perfumes man--
ufactured or compounded by it and by it sold, offered for sale, or
shipped in interstate commerce, and/or on the containers of said
bottles of perfume unless such perfumes be manufactured or com-
pounded in Paris, France, or in I'rance, and from, in any other way,
labeling, advertising and designating its perfumes sold, offered for
sale, or shipped in interstate commerce, as being manufactured or
compounded in Paris, France, or in France, unless such perfumes
be manufactured or compounded in Paris, France, or in France.

And it is further ordered, That the respondent, C. H. Selick,
Inc., shall, within €0 days from service upon it of a copy of this
order, file with this Commission a report in writing, setting forth
in detail the manner and form in which it has complied with the
order by this Commission herein set forth.
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Ix tuE MATTER oF

THE ANITA INSTITUTE

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1014

Docket 1690, Complaint, Aug. 29, 1929—Decision, Feb. 1, 1930

Where a corporation engaged in the manufacture and sale of so-called “ Nose
Adjusters ”; in advertising and describing the same in newspapers, maga-
zines, periodicals and other publications of general circulation in the
United States, and In catalogues, pamphlets, letters, circulars, and other
formg of written, mimeographed or printed matter,

Stated, represented, and promised that said device would give the purchaser a
perfect looking nose, correcting all defects excepting those resulting from
Injuries requiring surglcal operations, the fact being that the device could
not change the shape of any bone or bony structure, or make any changes
in shape or appearance that can only thus be made;

With the tendency and capacity to mislead and decelve the public and pros-
pective purchasers into believing that purchasers and users would receive
the full benefits thus set forth and to injuricusly affect the publie, prospec-
tive purchasers, and competitors by inducing purchase of sald article for
the sake of benefits that can not be realized, and thereby divert purchasers
from competitors; to their prejudice and that of the public:

Ileld, That such practices, under the circumstances set forth, constituted unfair
methods of competition.

My, Edward L. Smith for the Commission.
Herrigel, Lindabury & Ilerrigel, of Newark, N. J., for respondent.

Syw~orsis oF COMPLAINT

Reciting its action in the public interest, pursuant to the provi-
sions of the Federal Trade Commission Act, the Commission
charged respondent, a New Jersey corpomtlon engaged in the
Manufacture of so-called Anita Nose Ad]usters and in the sale
of said devices to purchasers among the various States and Ter-
ritories and with principal office and place of business in Newark,
with advertising falsely or misleadingly in violation of the pro-
visions of section 5 of such act, prohibiting the use of unfair meth-
ods of competition in mterstate commerce.

Respondent, as charged engaged as above set forth, in adver-
tising its said devices in newspapers, magazmes, perlodlcals, and
other publications of general circulation in the United States and in
catalogues, pamphlets, letters, circulars, and other forms of writ-
ten, mimeographed, or prmted matter, falsely and mlsleadmnly
represents that the device in question, used in accordance with in-



186 FEDERAL TRADE COMMISSION DECISIONS
Complaint 137.T.C.

structions, will, in the case of any purchaser, reshape the nose to
beautiful proportions while the purchaser sleeps, is safe and com-
fortable, with speedy permanent results guaranteed, will transform
a poorly shaped into a well-shaped nose in from one to six weeks,
no matter how irregular the fleshly contour thereof, accomplishing
its results by raising, compressing, or distributing the unshapely
flesh, filling in the hollows, and thereby effecting a normal forma-
tion, and making prominent nasal bones unapparent or less prom-
inent; that said device is a result of inspiration followed by years
of study in physiological research, is recognized by medical author-
ities as being the simplest, most scientific, and most effective method
of correcting almost any nasal irregularity, easily, painlessly, and
with lasting result, and that until the invention of such device it
was necessary to resort to expense and painful operations in order
to overcome the slightest deformity of this character; the facts
being that the utmost benefits which can possibly accrue from the
the use thereof is some slight temporary change in appearance,
for a very few out of any group of 100 users, and that for the vast
majority of all users and for all except very small classes of mild
forms of defects, “said statements, representations, and promises
are false, deceptive and misleading, and the use of said devices can
not cause and does not cause any real, substantial, or permanent
improvement in the condition, appearance, or looks of the nose;
and when in truth and in fact the use of the said devices will not
bring about the correction of deformities without resort to
operations.”

The use of such trade practices and methods of competition,
namely, the making and publication of such false, deceptive, and
misleading statements, representations, and promises, as charged,
has a tendency and capacity to and will probably mislead and
deceive the public and prospective purchasers into the erroneous
belief that such statements, etc., are true, that purchasers and users
of the device will, through use thereof, permanently transform
their defective noses into perfectly shaped noses with resulting
great facial improvement, and that use of such devices will make
resort to surgical operations to overcome nasal deformities, unneces-
sary for the purchasers and further, use of said trade practices and
methods, as charged, has the tendency and capacity to and probably
will injuriously affect the public, prospective purchasers and com-
petitors by inducing purchase of said device on account of such
false, deceptive, and misleading statements, etc., for the sake of the
supposed benefits which can not in fact be realized, to induce
purchase thereof in preference to competitive products in order to
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receive such supposed benefits, and to divert from competitors,
prospective purchasers through the making and publication of the
aforesaid false, deceptive, and misleading statements, representa-
tions and promises; all to the prejudice of the public and of respond-
ent’s competitors.

Upon the foregoing complaint, the Commission made the following

Rerort, Finpines as To TiE Facrs, AND ORpER

The above case coming on for consideration before the Commis-
sion on a written petition this day filed by respondent for leave to
withdraw its answer heretofore filed to the complaint herein and
for further leave to file in lieu thercof the certain amended answer
to such complaint, and the Commission having inspected such peti-
tion and proposed amended answer, and having duly considered the
same,

1t is ordered, That said petition be, and hereby is, granted, and
said answer heretofore filed to the complaint herein be, and hereby
is, withdrawn.

1t i3 further ordered, That respondent be permitted to file said
proposed amended answer to such complaint and that the same be,
and hereby is, noted as so filed.

And now the Commission having duly considered the said
amended answer, together with the admissions of fact set forth
therein, and also the express consent incorporated therein that the
Commission may make, enter, issue, and serve upon respondent an
order to cease and desist from the unfair methods of competition
charged in the complaint herein; the Commission accepts such
admissions and consent with all their force and effect under the rules
of the Commission.

And now this case coming on for final determination before the
Commission, upon the complaint herein, and the amended answer
thereto, and the Commission being sufliciently advised in the prem-
ises, is of the opinion that the method of competition and the acts,
policy, and practices of respondent, The Anita Institute, as alleged
in the complaint and admitted by the amended answer to such com-
blaint, are in violation of, and prohibited by, the Federal Trade
Commission Act. Wherefore, the Commission now makes this its
report in writing as to said respondent, stating herein its findings
as to the facts and its conclusion thereon. The Commission finds
the facts as so charged and admitted to be as follows:
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FINDINGS A8 TO THE FACTS

Paracrapu 1. Respondent, The Anita Institute, is a corporation
organized, existing, and doing business since February 7, 1923,
under the laws of the State of New Jersey, with its principal office
and place of business in Newark in said State. The name under
which the company was organized, viz, The Anita Company, was
changed on June 19, 1928, to the present name of the company,
to wit, The Anita Institute. It now is and ever since its organization
has been engaged in the business of manufacturing and selling be-
tween and among the various States and Territories of the United
States and the District of Columbia certain devices which it calls
Anita Nose Adjusters, causing the said devices, when so sold, to be
transported from its place of business in Newark, N, J., to purchasers
located in States other than the State of New Jersoy. In the course
and conduct of its business respondent has been and now is in compe-
tition with other corporations and with partnerships and individuals
engaged in the manufacture and sale of competitive articles manu-
factured for the same or similar purposes and uses as those for which
the said devices of the respondent are manufactured and sold.

Par. 2. In its said business and for the purpose of inducing pros-
pective purchasers to enter into contracts for the purchase of said
devices offered for sale and sold by respondent and to pay the pur-
chase price thereof, respondent causes advertisements and descriptions
of such device to be inserted and made accessible to the public and to
prospective purchasers, in newspapers, magazines, periodicals, and
other publications of general circulation in the United States and in
catalogues, pamphlets, letters, circulars, and other forms of written,
mimeographed, or printed matter.

In such advertisements and descriptions, respondent makes the
following statements, representations, and promises, to wit:

That the said patented so-called orthopedic device so being of-
fered for sale and sold by respondent, the same being referred to
and known by and under the name of “ Anita Nose Adjuster?”, is,
and by use in accordance with instructions given by respondent may
and will in the case of any purchaser become effective to give to
such purchaser a perfect-looking nose; that such device when so used,
corrects all ill-shaped noses, except such as may result from injury
and necessitating surgical operations.

When in truth and in fact the said orthopedic device produced
and offered for sale and sold by respondent, to wit: The “Anita
Nose Adjuster ”, can not be effectively used to change the shape of
any bone or bony structure of the nose or to make any change or
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changes in the shape or appearance of the nose that can be made only
by changing the shape of a bone or bony structure thereof.

Pazr. 3. The use by respondent of said trade practice and method
of competition, to wit: The making and publication of said false,
deceptive, and misleading statements, representations, and promises,
as above set forth, has the tendency and capacity to mislead and de-
ceive the public and prospective purchasers, and will probably mis-
lead and deceive the publi¢ and prospective purchasers, into the
erroneous belief:

1. That such statements, representations, and promises are true.

2. That purchasers and users of said nose-shapers will be enabled
thereby to, and thereby will, receive the full benefits so set forth in
such extravagant, inaccurate, false, and misleading statements and
representations.

Par. 4. The use by respondent of said trade practice or method of
competition, to wit: The making and publication of said extravagant,
deceptive, and misleading statements, representations, and promises
as above set forth, has the tendency and capacity to, and probably
will, injuriously affect the public, prospective purchasers and the
competitors of respondent in the particulars as follows:

1. To induce the public and prospective purchasers to purchase
and pay for said article or articles solely on account of said extrava-
gant, deceptive, and misleading statements, representations, and
Promises, and for the sake of the said pretended benefits that can not
in fact be realized by such purchasers.

2. To divert from competitors of respondent prospective pur-
chasers, solely by the making and publication of such extravagant,
deceptive, and misleading statements, representations, and promises.

Par. 5. Such acts and practices of the respondent are all to the
Prejudice of the public and of competitors of respondent, and con-
stitute unfair methods of competition in commerce within the intent
and meaning of section 5 of an act of Congress entitled “An act to
Create a Federal Trade Commission, to define its powers and duties,
and for other purposes ”, approved September 26, 1914.

CONCLUSION

The respondent, The Anita Institute, by reason of the facts set out
in the foreoromg ﬁndm"s, has been and is using unfair methods of
Competition in commerce in violation of the provisions contained in
Section 5 of an act of Congress entitled “An act to create a Federal
Trade Commission, to define its powers and duties, and for other
Purposes ”, approved September 26, 1914.



190 FEDERAL TRADE COMMISSION DECISIONS
Order 13F.7T.C.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission, the amended answer
of respondent, and the admissions of fact incorporated in such
amended answer, together with the consent therein set forth for the
issuance and service of an order to cease and desist, and the Com-
mission having made its findings as to the facts and its conclusion
that the respondent has violated the provisions of an act of Con-
gress approved September 26, 1914, entitled “An act to create a
Federal Trade Commission, to define its powers and duties, and for
other purposes ”, therefore,

It s now ordered, That respondent, The Anita Institute, its
agents, representatives, and employees, cease and desist from stating
or representing by written or printed statements or representations,
with or without pictorial representations accompanying the same,
published in newspapers or other publications, or upon labels,
cartons, letterheads, or other literature, by oral statements, or other-
wise, in aid of offering for sale or selling in interstate or foreign
commerce, that its certain orthopedic device produced and offered
for sale and sold by respondent, to wit: A certain “ nose-shaper”
called the Anita Nose Adjuster can be effectively used to change the
shape of any bone or bony structure of the nose or to make any
change or changes in the shape or appearance of the nose that can
be made only by changing the shape of a bone or bony structure
thereof.

It is further ordered, That the said respondent, within 60 days
from and after the date of the service upon it of this order, shall
file with the Commission a report or reports in writing setting
forth in detail the manner and form in which it is complying and
has complied with the order to cease and desist hereinabove set forth.
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Complaint

Ix taE MATTER OF

MARGARET HILGERS, DOING BUSINESS UNDER THE
TRADE NAME OF M. TRILETY

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO TIE ALLEGED
VIOLATION OF SEC. 5§ OF AN ACT OF CONGRESS APPROVED SED'T. 28, 1914

Docket 1572. Complaint, Febd. 25, 1929—Dccision, Feb. 8, 1930

Where an individual engaged in the sale of nose shapers, ear shapers, and
other orthopedic devices, together with certain soaps, and other toilet
articles; in advertising and describing the same, together wlith pictorial
representations, in newspapers and magazines, periodicals and other
publications of general circulation in the United States and in the several
parts thereof, and in order and other blanks, catalogues, pamphlcts,
letters, circulars, and other forms of written, mimeographed, or printed
matter,

(a) Stated, represented, and promised that a certain patented * nose-shaper”
would give the purchaser a perfect-looking nose, correcting all ill-shaped
noses except such as resulted from injury and required surgical operations,
the fact being that said device could not be used effectively to change the
shape of any bone or bony structure, or to make any changes in shape or
or appearance that can only thus be made;

(b) Stated, represented, and promised that its * Universal Barshaping treatment
for correcting prominent or outstanding ears”, would, without slightest
pain or inconvenlence, cause such “caulifiower or outstanding® ears
permanently to assume a position close to the head and complctely and
permanently correct the defect, the fact being that said treatment could
not be effectively used to cause outstanding ears continually to assume a
position near the head otherwise than by the continuous application and
use of its so-called “Oro”;

With the tendency and capacity to mislead and deceive the public and prospec-
tive purchasers into belleving that buyers and users of sald device and
treatment would receive the full benefits set forth, and to injuriously
affect the publie, prospective purchasers and competitors through thereby
Inducing purchase thereof and thus diverting purchasers from competitors;
to their prejudice and that of the public:

Held, That such practices, under the circumstances set forth, constituted unfair
methods of competition,

Mr, Martin A. Morrison for the Commission.
Green, Blakeslee & Anderson, of Binghamton, N. Y., for re-
spondent.
Synorsis oF COMPLAINT

Reciting its action in the public interest, pursuant to the provisions
of the Federal Trade Commission Act, the Commission charged
respondent, an individual engaged in the sale of certain nose-shapers
and other orthopedic devices, and ear-shapers, together with certain
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soaps, cold cream, and other toilet articles, with office and principal
place of business in Binghamton, N. Y., with advertising falsely or
misleadingly in violation of the provisions of section 5 of such act,
prohibiting the use of unfair methods of competition in interstate
commerce. .

Respondent, as charged, represents in her advertisements that the
patented so-called orthopedic device, referred to as a “nose-shaper ”
will be effective in the case of any purchaser in giving such purchaser
a perfect-looking nose, that such device “ corrects all ill-shaped noses,
quickly, painlessly, permanently, and comfortably at the home of
such purchaser; and that a purchaser who has a hump, hook, low, flat,
broad, or pug nose, or a long, pointed, crushed, or broken nose, may
and will by the use of said device, to wit, said nose-shaper, according
to such directions so given by respondent, permanently transform
such nose in such way and to such degree as to have thereafter great
facial improvement and a perfect-looking nose ”; the facts being that
the most that can be claimed is slight temporary change of appear-
ance of the nose in relatively very few cases and that in the case of a
vast majority of users of the device and in relation to most defects,
the statements are false, deceptive, and misleading, and that the use
of the device can cause no substantial or permanent improvement in
the condition or appearance thereof.

Respondent further, as charged, in advertising her “ Universal
Earshaping treatment for correcting prominent or outstanding ears ”,
alleged to be caused by the lack of a certain “fold” found in
perfectly formed ears, said treatment involving the use of a material
named “ Oro ”, falsely represents that through the use of said “ Oro ”,
the ingredients of which will not irritate the most sensitive skin,
“ cauliflower or outstanding ears” will be caused permanently to
assume & position close to the head and the defect will be completely
and permanently cured.

The making and publication of such false and deceptive and
misleading statements, representations, and promises by respondent,
as alleged, has the tendency and capacity to and probably will mislead
and deceive the public and prospective purchasers into believing the
aforesaid statements, etc., to be true, and injuriously affect said public
and purchasers and respondent’s competitors through inducing the
purchase of said articles in reliance upon the truth of such statements,
etc., and in preference to competitive articles by reason of said false
statements, etc., and thereby to divert prospective purchasers from
respondent’s competitors; all to the prejudice of the public and of
such competitors.



M, TRILETY 193
191 Findings

Upon the foregoing complaint the Commission made the following
Reporr, FINDINGS 48 TO THE Facts, AND OrDER

The above case coming on for consideration before the Commission
on a written petition this day filed by respondent for leave to with-
draw its answer heretofore filed to the complaint herein and for
further leave to file in lieu thereof the certain amended answer to
such complaint, and the Commission having inspected such petition
and proposed amended answer, and having duly considered the same,

It i3 ordered, That said petition be, and hereby is, granted, and
said answer heretofore filed to the complaint herein be, and hereby
is, withdrawn.

1t is further ordered, That respondent be permitted to file said
proposed amended answer to such complaint and that the same be,
and hereby is, noted as so filed.

And now the Commission having duly considered the said amended
answer, together with the admissions of fact set forth therein, and
also the express consent incorporated therein that the Commission
may ‘make, enter, issue, and serve upon respondent an order to
cease and desist from the unfair methods of competition charged in
the complaint hereinj the Commission accepts such admissions and
consent with all their force and effect under the rules of the
Commission.

And now this case coming on for final determination before the
Commission, upon the complaint herein, and the amended answer
thereto, and the Commission being sufficiently advised in the prem-
ises, is of the opinion that the method of competition and the acts,
policy, and practices of respondent, Margaret Hilgers, doing business
under the trade name of “ M. Trilety ”, as alleged in the complaint
and admitted by the amended answer to such complaint, are in
violation of, and prohibited by, the Federal Trade Commission Act.
Wherefore, the Commission now makes this its report in writing
as to sald respondent, stating herein its findings as to the facts and
its conclusion thereon. The Commission finds the facts as so charged
and admitted to be as follows:

FINDINGS A8 TO THE FACTS

Paracrarm 1. Respondent, Margaret Hilgers, is engaged in the
certain commercial enterprise and business that is hereinafter set
forth, having and maintaining her office and principal place of busi-
ness in the city of Binghamton, in the State of New York. Respond-
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ent carries on her said business under the trade name of “M.
Trilety ”, and is known to the public and to her patrons and prospec-
tive patrons by that name.

Par. 2. Respondent, Margaret Hilgers, so doing business under
said trade name of “M. Trilety ”, at her said office and principal
place of business is engaged in the business of offering for sale and
selling, and furnishing and delivering to purchasers thereof, certain
nose-shapers and other -orthopedic devices and certain ear-shapers,
together with certain soaps, cold cream, and other toilet articles, to
persons hereinafter referred to as purchasers, such purchasers resid-
ing and being and remaining at various places in the several States
of the United States.

Par. 3. Respondent, when a purchaser enters into a contract for
the purchase of any article or articles, undertakes to sell and deliver
such article or thing to such purchaser, through the United States
mails, or otherwise.

Thereafter, in pursuance of such contract, respondent furnishes and
causes to be transported from her said place of business, or from some
other place of business maintained by respondent for that purpose,
through the United States mails, or otherwise, into and through the
several States of the United States, and to be delivered to such
purchaser at the place of residence of such purchaser the article or
articles so sold to such purchaser.

Par. 4. In all of her said business, and in the several parts thereof,
and in the procurement of purchasers of said articles so being offered
for sale and sold by respondent, respondent is in competition with
other persons, firms, assOciations, and corporations who are engaged
in offering for sale and selling to the public like or competitive
articles for the same or similar purposes and uses, and in advertising
for and procuring purchasers thereof, and agreeing to transport and
deliver such competitive or similar articles to the several purchasers
thereof by the United States mails, or otherwise, into and through
the scveral States of the United States to the respective places of
residence of such several purchasers, such purchasers residing, being
and remaining at various places in and throughout the several States
of the United States.

Par. 5. At various points in and throughout the several States of
the United States the competitors of respondent referred to in para-
graph 4 of these findings, have been and are engaged in said competi-
tive activities and business, as described in said paragraph 4, and
are offering for sale and selling, furnishing, transporting through
the United States mails, or otherwise, and delivering such articles
from their respective places of business in the several States of the
United States into and through the several States of the United
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States to the respective places of residence of the several purchasers
of such articles in and throughout the several States of the United
States,

Par. 6. In all her said business and for the purpose of inducing -
prospective purchasers to enter into contracts for the purchase of
such article or articles so being offered for sale and sold by respond-
ent, and to pay the purchase price thereof, respondent causes adver-
tisements and descriptions of such articles to be inserted and made
accessible to the public and to prospective purchasers, in newspapers,
magazines, periodicals, and other publications of general circulation
in the United States and in the several parts thereof, and in order
blanks and other blanks, in catalogues, pamphlets, letters, circulars,
and other forms of written, mimeographed, or printed matter.

In all such advertisements and descriptions and in all said written,
mimeographed, or printed matter, together with pictorial repre-
sentations incorporated therein, respondent makes the statements,
representations, and promises thereinafter referred to, as follows:

1. That a certain patented so-called orthopedic device, which is
one of the said articles so being offered for sale, and sold by re-
spondent, the same being referréd to and known by and under the
name of nose-shaper, is, and by use in accordance with instructions
given by respondent may and will in the case of any purchaser
become effective to give to such purchaser a perfect-looking nose;
that such device when so used, corrects all ill-shaped noses, except
such as may result from injury and necessitating surgical operations.

In truth and in fact the certain orthopedic device produced and
offered for sale and sold by respondent, to wit: A certain nose-
shaper can not be effectively used to change the shape of any bone
or bony structure.of the nose or to make any change or changes in
the shape or appearance of the nose that can be made only by
changing the shape of a bone or bony structure thereof.

2. That one of the articles so being offered for sale and sold by
respondent is the Universal Earshaping treatment for correcting
prominent or outstanding ears; that such defect of ear, commonly
known as cauliflower or outstanding ear, is caused by the lack in
such ears of a certain “fold ” which is found in perfectly formed
ears and which is a continuation of the large ear cartilage; that
such treatment involves the use of a certain material sold under
the name of Oro, the ingredients of which will not irritate the most
delicate skin, and by the use of which, without the slightest pain or
inconvenience, cauliflower or outstanding ears, may and will be
caused permanently to assume a position close to the head, and
such defect of said ears to be completely and permanently corrected.
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In truth and in fact the certain Universal Farshaping treatment
for correcting prominent or outstanding ears or cauliflower or out-
standing ears, offered for sale and sold by the respondent under the
name of Oro, can not be effectively used to cause ears that are out-
standing from the head continuously to assume a position near to
the head of the user of said treatment, otherwise than by the con-
tinuous application and use of said Oro for that purpose.

Par. 7. The use by respondent of said trade practice and method
of competition, to wit: The making and publication of said false,
deceptive, and misleading statements, representations, and promises,
as above set forth, has the tendency and capacity to mislead and
deceive the public and prospective purchasers, and will probably
mislead and deceive the public and prospective purchasers, into the
erroneous belief—

1. That such statements, representations, and promises are true.

2. That purchasers and users of said nose-shapers will be enabled
thereby to, and thereby will, receive the full benefits so set forth in
such extravagant, inaccurate, false, and misleading statements and
representations,

8. That purchasers and users of said Universal Earshaping
treatment for correcting prominent or outstanding ears and of said
material, designated as Oro, will be enabled thereby to, and thereby
will, correct said alleged defect in their prominent or outstanding
ears, to wit: The absence of said fold found in normal or well-
shaped ears, and will cause such prominent or outstanding ears
permanently to assume a position close to the head, and such quality
or feature of being prominent or outstanding to be completely and
permanently eradicated from such ears.

Par, 8. The use by respondent of said trade practice or method
of competition, to wit: The making and publication of said extrava-
gant, deceptive, and misleading statements, representations, and
promises as above set forth, has the tendency and capacity to, and
probably will, injuriously affect the public, prospective purchasers
and the competitors of respondent in the particulars as follows:

1. To induce the public and prospective purchasers to purchase
and pay for said article or articles solely on account of said extrava-
gant, deceptive, and misleading statements, representations, and
promises, and for the sake of the said pretended benefits that can
not in fact be realized by such purchasers,

2. To divert from competitors of respondent prospective pur-
chasers, solely by the making and publication of such extravagant,
deceptive, and misleading statements, representations, and promises.
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Par. 9. Such acts and practices of the respondent are all to the
prejudice of the public and of competitors of respondent, and con-
stitute unfair methods of competition in commerce within the intent
and meaning of section 5 of an act of Congress entitled “An act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes ”, approved September 26, 1914.

CONCLUSION

The respondent, Margaret Hilgers, doing business under the trade
name of “ M, Trilety ”, by reason of the facts set out in the foregoing
findings, has been and is using unfair methods of competition in
commerce in violation of the provisions contained in section § of an
act of Congress entitled “ An act to create a Federal Trade Commis-
sion, to define its powers and duties, and for other purposes”,
approved September 26, 1914.

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission, the amended answer
of respondent, and the admissions of fact incorporated in such
amended answer, together with the consent therein set forth for the
issuance and service of an order to cease and desist, and the Com-
mission having made its findings as to the facts and its conclusion
that the respondent has violated the provisions of an act of Congress
approved September 206, 1914, entitled, “An act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes ”, therefore,

It is now ordered, That respondent, Margaret Hilgers doing busi-
ness under the trade name of “ M, Trilety ”, her agents, representa-
tives, and employees, cease and desist from stating or representing
by written or printed statements or representations, with or without
bictorial representations accompanying the same, published in news-
Papers or other publications, or upon labels, cartons, letterheads, or
other literature, by oral statements, or otherwise, in aid of offering
for sale or selling in interstate or foreign commerce, the products
hereinafter designated or referred to:

1. That the certain orthopedic device produced and offered for sale
and sold by respondent, to wit: A certain nose-shaper can be effec-
tively used to change the shape of any bone or bony structure of the
hose or to make any change or changes in the shape or appearance
of the nose that can be made only by changing the shape of a bone or
bony structure thereof.

24025°—31—vor. 13—14
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2. That the certain Universal Earshaping treatment for correcting
prominent or outstanding ears or cauliflower or outstanding ears,
offered for sale and sold by the respondent under the name of Oro,
can be effectively used to cause ears that are outstanding from the
head continuously to assume a position near to the head of the user
of said treatment, otherwise than by the continuous application and
use of said Oro for that purpose.

It is further ordered, That the said respondent, within 60 days
from and after the date of the service upon them of this order, shall
file with the Commission a report or reports in writing setting forth
in detail the manner and form in which they are complying and have
complied with the order to.cease and desist herein above set forth.
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Syllabus

IN TiE MATTER OF

UNIVERSAL LOCK-TIP CO.,, A CORPORATION, AND

KATHERINE GAY, DOING BUSINESS UNDER THE
TRADE NAME AND STYLE, UNIVERSAL LOCK-TIP
CO., AND EMILE W. S. GAY, OTHERWISE KNOWN AS
WILLIAM S. GAY, EACH INDIVIDUALLY AND AS AN
OFFICER OF UNIVERSAL LOCK-TIP CO., A CORPORA-
TION

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED

VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APFROVED SEPT. 26, 1014

Docket 1578. Complaint, Mar. 9, 1929—Decision, Feb, 4, 1930

Where a corporation with neither assets of any practical value, nor business,

organized to exploit a patented shoe-lace fastener; the organizer of sald
corporation, president thereof, and owner of the patent concerned; and
sald organizer's wife, acting as dummy director of the corporation; in
soliciting through letters, clrculars, ete., sale of shoes, laces, and/or other
merchandise, and certificates of stock or interest in the corporation and
their individual businesses, and with intent to defraud and decelve mem-
bers of the public,

(@) Represented that the purchaser of a palr of shoes or other merchandise

(v

(o

(a

at certain assigned prices would be given free a certain number of shares
of preferred and common stock in the corporation, the fact being that
consideration for the stock was included in the price of the shoes or other
merchandise;
Falsely represented that the corporation was engaged in the manufacture
of the patented shoe laces concerned, had no indebtedness, owned free and
clear assembling machinery with a capacity of 800 gross per day, and that
there were orders on band “for over 8,000,000 gross of lock tip laces”,
and represented that sald corporation had been assigned the patent rights
covering sald fastener, for 51 per cent of its common stock, the fact being
that its aforesaid president and organizer had assigned to it only a non-
excluslve llcense to use the patent involved;
Set forth upon thelr letterheads depictions of a 2-story bullding as the
factory of sald corporation, represented as owned by it free and clear, and
the words “ Reference any bank in Boston or any mercantile agency ”, the
facts being that the building at the address given, that of sald corporation
and the aforesaid individuals, was a 4-story structure in which they occu-
pled only 8 to § rooms and that neither said corporation nor sald president
and organizer ever owned any building in Boston or elsewhere, and that
the corporation had no financial standing or reputation which would permit
a reputable bank or mercantile agency to recommend it in answer to
Inquiries and that its aforesald president and organizer refused to give
pertinent information on behalf of the publie, to the state department of
bublie utilities and to representatives of local mercantile agencles;
) Falsely stated that they had been successful in solving every financial
Problem to date, that they had *the money assured for the automatie

~

~—
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tipping machines” and “orders on hand right now that will make the
common shares worth several hundred dollars each the minute production
is started on a scale”, that dividend checks would come to purchasers by
reason of the acquisition of the stock offered, that the shares would be
listed on the Boston and New York stock exchanges, and that the offer of
the stock, along with. the shoes or other merchandise, presented “an
opportunity to make $20,000 within the next few months without the
investment of a single penny ", by reason of the alleged glowlng prospects
for the patented shoe lace, represented as bound to become a bigger success
than any other Industry founded upon a patented idea; and

Where sald individuals,

(0) Filed certificates and did business under the same trade name as that of
safd corporation and at the same address, in connectlon with the sale of
ghoes, shoe laces, and/or other merchandlse, and purported certificates of
stock or interest In sald corporation, and/or patent, or similarly entitled
corporation (no longer In existence) through false statements and repre-
sentations such as above set forth;

With the tendency and capacity to mislead and decelve members of the public
into purchasing shoes and shoe laces and other merchandise from them in
rellance on such statements and with the effect of so doing:

Held, That such practices, under the circumstances set forth, were to the
prejudice of the public and competitors in the sale of shoes, shoe laces, and
other merchandise, and constituted unfair methods of competition.

Mr, Edward E. Reardon for the Commission.
Mr. Joel Eastman, of Boston, Mass., for respondents,

Sy~Norsis oF COMPLAINT

Reciting its action in the public interest, pursuant to the provisions
of the Federal Trade Commission Act, the Commission charged
respondent Universal Lock-Tip Co., a Massachusetts corporation
with principal place of business in Boston, respondent Katherine
Gay, a married woman, doing business on her separate account as
Universal Lock-Tip Co. and also a director of respondent corpora-
tion, and respondent Emile W. S. Gay, president and treasurer of
said corporation, with offering false and deceptive inducements to
purchase products dealt in, in combination and cooperation with one
another, in violation of the provisions of section 5 of such act, pro-
hibiting the use of unfair methods of competition in interstate
commerce.

Respondents, engaged in the sale of shoes with “Lock-Tip Shoe
Laces ”, 1. e., shoes laces equipped with a patented fastener covered
by patent owned by respondent Emile Gay, at a price of $6.50 per
pair, with which respondents include 25 shares of the preferred stock
and 250 shares of the common stock of the aforesaid corporation
(without good will and substantially without assets and with the
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sales of its share certificates enjoined in several States), as charged,
make and have made extravagant and fraudulent statements, repre-
sentations, and promises concerning the aforesaid shares, some of
which statements, etc., “are false in fact and others of which are
known by respondents at the time they are made to be impossible of
fulfillment, as inducements to the puble to purchase the shoes and
shoe laces ”.

Among the statements and representations thus referred to, made
to the public through circulars and circular letters and verbally
through agents and employees to purchasers and prospective pur-
chasers throughout the various States, as set forth in the complaint,
“ are statements that the respondents have on hand orders for shoe
laces supplied with the patented string fastener, that will make the
common shares of respondent corporation worth several hundred
dollars each the minute production is started on a scale; that one of
the leading department stores in Boston has sold over 100 gross of
the said shoe laces; that the said shares will be listed on the Boston
and New York stock exchanges, when there is no apparent or reason-
able ground or basis for such representation; that the said shares of
stock, alleged to be given free with the purchase of each pair of
shoes, represent shares in the patent above mentioned, which repre-
sentation is false in that the said respondent corporation is not the
‘owner of the patent or any part thereof; that a large chain store
corporation will sell 10,000,000 pair a year; and the following:
Reference: Any bank in DBoston or any mercantile agency ”; the
fact being that no banking institution in Boston and no mercantile
agency in the United States could reasonably since on or about
March, 1925, when respondents commenced their operations herein
concerned, to the “ date hereof, on an inquiry, recommend said cor-
poration, as to its financial soundness or standing, to anyone desir-
ing to enter into business relations with said corporation ”; and also
made similar other such statements as: “I offer you an opportunity
to make $20,000 within the next few months without investing a
single penny ”.

The use, as alleged, “by respondents in combination and in co-
operation with each other of the above-mentioned statements and
representations concerning the shares of the respondent corporation
and concerning the shoes and shoe laces sold by them as above, and
the sale of said shoes in the manner above described, has the tendency
and capacity to mislead and deceive purchasers thereof into the
belief that the said statements and representations are true; among
others that the said shares of respondent corporation are shares in
the said patent and that they are given free with the purchase of the
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shoes and shoe laces, when in fact the price of $6.50 which is paid
by members of the public for each pair of the shoes includes more
than a reasonable profit to the respondents in the sale thereof, and
includes a consideration for the said shares; and, relying upon that
belief, into purchasing shoes from respondents in preference to shocs
fairly represented and sold at a reasonable profit by respondents’
competitors ”; all to the injury and prejudice of the public and of
said competitors, engaged in the sale and delivery of shoes and shoe
laces to members of the public.

Upon the foregoing complaint, the Commission made the following

Rerort, FinpiNGs As To THE FacTs, AND OrpER

Pursuant to the provisions of an act of Congress approved Septem-
ber 26, 1914 (38 Stat. 717), the Federal Trade Commission issued and
served a complaint upon the respondents, Universal Lock-Tip Co., a
corporation, and Katherine Gay and Emile W. S. Gay, otherwise
known as William S. Gay, charging the said corporation and the
said Katherine and Emile W. S. Gay, each individually and as an
officer of the said corporation with the use of unfair methods of
competition in commeres, in violation of the provisions of said act.

The respondents having filed their answers herein hearings were
held and evidence was thereupon introduced on behalf of the Com-
mission and of the respondents before an examiner of the Federal
Trade Commission duly appointed.

Thereupon this proceeding came on for a final hearing on the briefs
and oral argument, and briefs having been filed on the part of the
Commission and counsel for the Commission having been heard on
oral argument, and no one appearing for the respondents, and the
Commission having duly considered the record and being fully
advised in the premises, makes this its findings as to the facts and
conclusion drawn therefrom:

FINDINGS A8 TO THE FACTS

Paracrapn 1. Respondent, Universal Lock-Tip Co.,is a corporation,
organized on or about January, 1924, under the laws of the Com-
monwealth of Massachusetts, having at all times since its organization
a principal place of business in Boston, in said Commonwealth.

Par. 2. Respondent, mile W. S. Gay, sometimes known as Wil-
liam S. Gay, is the president and treasurer of respondent corporation.
Respondents William S. Gay and Katherine Gay are directors of
respondent corporation.
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Par, 8. On February 10, 1920, respondent William S. Gay was
granted Letters Patent No. 1,330,256 by the United States Patent
Office for a string fastener, and he has been ever since and is now
the owner and holder of said patent.

The said string fastener is adapted for use as a tip on the ends of
shoe laces to keep the ends in a fixed point.

Par. 4. Since on or about February, 1920, respondent William S.
Gay has made various efforts to utilize said patent and the rights
thereunder, so that it would be profitable in use on shoe laces tipped
with said fastener, when sold in competition with laces sold otherwise
tipped that are now and have been in satisfactory use since many
© years prior to and since said respondent’s patent was granted. All of
said respondent’s said efforts have been unsuccessful.

Par. 5. Respondent, William S. Gay, caused the respondent cor-
poration to be organized in January, 1024, for the purpose of
exploiting his said invention as a shoe-lace fastener and he assigned
to the said corporation a license to use his said patent for the con-
sideration to him of 51 per cent of its common stock. No other shares
of the capital stock of the corporation were sold for cash except $100
worth, and this money was later refunded to the purchaser of the stock.
The corporation has never done any business.

Par. 6. Each year since its organization the respondent corporation
has filed in the office of the secretary of the Commonwealth of Massa-
chusetts, as required by the laws of that State, a certificate of its
condition, signed by its officers. Each year the said certificate has
been a duplicate of the one filed the previous year.

Par. 7. In the certificate of the condition of respondent corpora-
tion filed as above, March 2, 1929, the only assets of the corporation
are stated to be: Claim, $2,000; good will, $20,400; profit and loss,
$2,700. The liabilities are stated as, capital stock, $25,000 for shares
of capital stock with par value; 13,572 shares without par value and
$100 received for stock subscription.

Par. 8. The respondent corporation has never done business and
has no such asset of value as good will. The above-mentioned claim
for $2,000 has been abandoned as to collection for at least approxi-
mately four years or more and the said claim is conceded by re-
spondent, William S. Gay, to be practically worthless. The license
above mentioned, assigned to the corporation to use the said patent,
is not an exclusive license and is practically of no value as an asset.

The respondent corporation has not had since its organization
and has not now any assets of any substantial value.

Par. 9. The only officers of respondent corporation are the re-
spondent, William S. Gay, and his wife and daughter. His wife and
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daughter are what are known as dummy directors of respondent
corporation and they have never known anything of the corporation
or of its affairs.

Par. 10. November 5, 1924, respondent William S. Gay filed in
tho office of the city clerk of Boston, Mass., a married woman’s cer-
tificate, purporting to be signed by respondent, Katherine Gay, to do
business on her separate account at No. 168 Dartmouth Street in said
Boston, the proposed business to be that of a mail order business
(shoes) under the name Good Heart Shoe & Last Manufacturing Co.

May 260, 1925, respondent, William S. Gay, filed in the office of the
gaid city clerk another married woman’s certificate purporting to be
signed by respondent Katherine Gay to do business on her separate
account at No. 168 Dartmouth Street, Boston, the proposed business
to be that of mail order, shoes and shoe laces, under the name of
Universal Lock-Tip Co.

Respondent, William S. Gay, also filed on October 2, 1926 in the
office of the said city clerk, a certificate to do business as an 1nd1v1d-
ual under the name, Universal Lock-Tip Co., at said No. 168 Dart-
mouth Street. April 24, 1929, the last-mentioned certificate was still
in force. '

No. 168 Dartmouth Street in said Boston is also the address of the
principal place of business of respondent corporation, Universal
Lock-Tip Co.

On April 8, 1929, subsequent to the service of the complaint and
answer herein, respondent, William S. Gay, filed in the office of said
city clerk certificates purporting to be signed by respondent Kath-
erine Gay withdrawing the above-mentioned married woman’s cer-
tificates.

Par. 11. Respondent, Katherine Gay, wife of respondent, William
S. Gay, testified as a witness in this proceeding and stated that she
was accustomed to sign whatever papers respondent William S. Gay
presented to her for signature and that she never asked or knew
what the contents of the papers were that she so signed; that she
did not know whether or not she had signed the above married
woman’s certificates or any of respondent corporation papers and
that she did not know whether or not she was an officer of respondent
corporation; that she might have heard of respondent corporation
but that she did not know that she had heard of it; that she never
had anything to do with the sale of or delivery of shoes or shoe laces
from No. 168 Dartmouth Street, in said Boston, and knew nothing
about any such business in the sale of shoes and shoe laces.

Par. 12. At all times since November 5, 1924, the respondent Wil-
liam S. Gay has been and now is engaged in the business of the sale of



UNIVERSAL LOOK-TIP CO. ET AL, 206
199 Pindings

shoes and shoe laces, both as a business purporting to be conducted
in the name of respondent Katherine Gay under the above-mentioned
married woman’s certificates and on his own account under the same
name as respondent corporation and all at the same address in said
Boston.

Par. 13. In the course of respondent William S. Gay’s said busi-
ness he has sent letters to members of the public throughout the
United States offering to scll shoes in connection with the sale of
which he offered to give with each pair of shoes, sold at $6.50, 25
shares of the preferred capital stock and 250 shares of the common
stock of respondent corporation. The said letters were written on
printed letterheads carrying the name, Universal Lock-Tip Co., 168
Dartmouth Street, Boston, Mass., and the statement thereunder
“ Reference any bank in Boston or any mercantile agency” and
were signed “ William S. Gay, President.”

Par. 14. Among the statements made to members of the public in
the letters above referred to were the following, in a letter sent by
mail, dated, May 22, 1926:

I offer you an opportunity to make $20,000 within the next few months
without investing a single penny.

I have invented and obtalned a very valuable United States patent for a
new shoe lace. Examine the tip of the attached sample and ses what you
think of the new inventlon.

This patent will make more millions in the long run than Henry Ford did
with the aulomobile—and you have a chance to share in this money withoutl
it costing you a cent. You can’t begin to imagine how readily tremendous
large orders for these improved shoe laces can be secured from shoe manu-
facturers (Five and ten thousand gross at a time) at from three to four
hundred per cent profit.

To increase production and market this Inventlon on a large scale requlres
Just about $2,500. To raise this amount without losing control of the business
I am selling 1,000 pairs of high grade men’s shoes, which I pay for with the
patented laces instead of money., To those that send me an order for a pair of
shoes I give, absolutely free, 275 shares in my patent, that 18, in the company,
to which I have assigned the patent rights for 51 per cent of its common
stock,

It i3 the profit on the sale of the shoes that supplies the capital, which is
fast belng raised thanks to the unanimous response to the few letters I sent
out. The shares given are 25 eight per cent preferred and 250 common shares.
The par value of the preferred shares i3 $10 each—the shares will be listed in

- the Poston and New York stock exchanges.—Then watch them fump in value.
I have orders on hand right now that will make the common shares worth
several hundred dollars each the minute production is started on a scale.
I am putting within your reach a businessilke opportunity to make $20,000
within the next few months, that-much-sure, possibly a great deal more,
Nothing-can-stop-it. It 18 the small, used every day, inevpensive article that
makes the biggest fortune, and this improved shoe lace is such a positive -success
that they will never be made fast enough.
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The minute your order gets here you become one of the fortunate share-
holders in an enterprise that Is bound to become one of the blggest successes
America has ever seen. Yes—bigger than Qillette safcty razor or Eastman
kodak, or any other industry founded upon a patented idea. It Is very im-
portant that you send in the order Immedliately, as the number of letters
sent out is limited.

I strongly wrge you to make it at least two pairs—more if you can—but
get at least 550 shares and you will have a real worth-while tnvestment. Just
think of the income—at least several hundred dollars a month, based on facts,
figures, and thousands of orders that I have on hand. I am so sure of it that
I positively guarantce big dividends within three months of starting production.

This is the one big chance of your life * * * it means a beautiful home,
a first-class automobile, trips to Europe with your family and best of all an
income that will make you independent of the whole world. DBuf-you-must-
act-now * * * to-morrow may be too late, and for you to participate in
this extraordinary opportunity your order can't arrive too soon., For your
convenience an envelope already addressed is inclosed. If you use it—right
away—ihis ingtant * * * you will never worry again for the future.
Come In on this patent for all you can and make a fortune—But-you-musi-
mail-your-order in-to-day.

Sincerely yours,
(8igned) Wirriam 8. Gay, President.

Par. 15. The said respondent William S. Gay sent out with the
letters, referred to above, circulars containing statements, among
others, as follows:

UNIVERSAL LOCK-TIP CO.

(Incorporated under the laws of the State of Massachusetts)
Capital Stock, $250,000
DIVIDED AS FOLLOWS

25,000 shares 8 per cent preferred of the par value of $10 each and 500,000
common shares. The company reserves the right to purchase back the preferred
shares on any interest day, paying for same at the rate of $12 per share.

The Universal Lock-Tip Co. i3 engaged in the manufacture of the patented
Lock-Tip Shoe Laces, the only adjustable shoe laces in the world and conceded
to be the best tip known. :

The said circular contained also a letter signed, William S. Gay,
president in which, among others, were the following statements:

The Universal Lock-Tip Co. is engaged In the manufacture of Lock-Tip
Shoe Laces, the only adjustable and wear proof laces on the market.

There are over 8,000 traveling shoe salesmen waiting for samples and ready
to glve us a countrywide distribution, they are more than glad to carry the
Lock-Tip as a side line on a straight commission basls,

The company has no Indebtedness and owns free and clear assembling
machinery of & capacity of 300 gross per day.

Par, 16. The letters containing the circular referred to and the
above-mentioned statements were sent out to the general public from
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on or about May 22, 1926, in very large number until July 14, 1928.
After June 14, 1928, other forms of letters’ were sent out in large
number to the general public, including letters such as those referred
-to below.

Par. 17. Among the letters sent out to the general public by re-
spondent \Vllham S. Gay was a letter dated January 26, 1929 con-
taining, among others, statements as follows:

MY DEAR FRIEND MR. ( ):

You are Indeed to be congratulated on your good judgment In backing the
Lock-Tip patent. We have been successful in solving every financlal problem
to date. We now have the money assured for the automatic tipping machines,

We are obliged, however, to delay for a little while the carrying out of the
plang, but I assure you that this is done to protect your Interest. I respectfully
call your attention as a sharcholder to the following: We are still obliged to
have the Tips turned out by two outside firms, and we must at once become
independent of them. One is the United Shoe Machinery Corporation, here in
Boston, that turns out for us the little sleeve or tube that goes on the lace.
It is made on the same machine that makes eyelets for shoes. The other is
the Hartford Machine Screw Co., of Hartford, Conn., which makes the tips with
the threaded part. The reason that we must delay starting volume operations
until we are independent of these corporations is that they can arbitrarily raise
the pricé and so increase the cost as to render ug unable to produce the lace
In competition with other laces.

There are two courses open to us: One 13 to go ahead and take the risk of
making a misstep after having surmounted almost unsurmountable obstacles.
The other, and it s the course it has been decided upon, Is to purchase two
Browne & Sharpe automatic serew machines, costing $3,100, and also one eyelet-
making machine to make the tube part, Involving a cash payment of $1.400—
making a total of $4,500 necessary to assure us of an unlimited production of
tips and independence of increased cost for all times.

We are at present making ga little money by filling a few orders for Lock-Tips,
but at thils rate it would take too long to accumulate $4,500. Following the
urging of a substantial number of shareholders who have called here at the
factory of late, it has been decided as a last recourse, to submit the sltuation
to the shareholders and make one more and final appeal to their loyalty for
{inmediate action,

To obtain quicker results, I have added to the number of articles that you
may purchase as follows:

Shoes $G. 50
A carton of 50 pairs Lock-Tip laces, assorted oo 5.00
Two beautiful white broadcloth shirts, your size .. 5. 50
Six pairs gents’ silk stockings 5. 00
Three pairs ladies’ silk stockings 5.00

You will recelve 275 shares, common and Dreferred as before, and in the
same proportions,

Par. 18. The above letter dated January 26, 1929, and signed,
William S. Gay, was on a printed letterhead carrying the name and
address, Universal Lock-Tip Co., 168 Dartmouth Street, Boston,
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Mass., and the statement thereunder, “ Reference, any bank in Bos-
ton or any mercantile agency.” To the left of the corporation name
on the said letterhead was a picture of a 2-story building, on the
roof of which extending across the entire top of the building was a
large sign with the words “ Universal Lock-Tip Company” and
underneath the picture of the said building was the statement: This
modern factory owned free and clear by the Universal Lock-Tip Co.

Par. 19. Among the letters sent out by respondent William S.
Gay on letterheads of the respondent corporation and having
thereon the picture of a factory with the sign Universal Lock-Tip
Co. thereon and the statement underneath the picture, This modern
factory owned free and clear by the Universal Lock-Tip Co., were
letters sent by mail to members of the public in the form of a letter
sent dated February 9, 1929, signed William S. Gay and containing,
among others, the following statements:

My Drean Mg, (—):

It would give me the greatest of pleasure if I could Incloge a dividend check
with this letter, the dividend checks that are coming to you, and that in my
enthusiasm I promised a little too soon, just because I felt at the time that
I had my band on them. I assure you, however, that I will send you dividend
checks, many and many of them, and big ones, soon.

We have made wonderful progress (we now own a modern factory, free and
clear, fully equipped—have orders on hand for over 3,000,000 gross of Lock-
Tip laces—and are about to engage in such intensive distribution that will
put Lock-Tip laces In every palr of shoes in America). DBul we must first
finance the payment of siz power automatic doubdle-speed tip-attaching ma-
chines now being built. The cost of this absolutely necessary equipment is
$3,800. Rather than run the risk of losing everything, of mortgaging the
factory and patents, as a last step, I have secured authorization to double our
capitalization and have started to sell the present shareholders another 1,000
pair of shoes on the same basis as before.

More than ever, I can positively state that we will make millions and mil-
lions of dollars and I am right glad to know that you are going to share in
this wealth.

Loyal shareholders, and thelr friends, that send in an order now for a pair
of shoes will receive, as before, absolutcly free 275 shares, consisting of 25
elght per cent preferred and 250 common, I take full personal responsibility
for guaranteeing that they will be listed on the Boston and New York Stock
Lzchanges.

Send in your order now. You relled on your judgment before when you
backed this wonderful little patent. So much more reason why you should
do so now that we are sure of success. I appeal to you as an Intelligent man
not to postpone a decision that involves the welfare of the rest of your life,
Not to postpone! Not to delay! But for your own sake. To send in your
order this very minute. Do so now.

Yours for the biggest industrial success of this generation.

(Signed) WiLLiaAM S. GAY.
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Par. 20, The Department of Public Utilities of the Commonwealth
of Massachusetts received the above-mentioned letter, dated February
9, 1929, signed, William S. Gay, inclosed in a letter from the addresses
in California dated February 12, 1929. The letter of the said ad-
dressee was directed to the Finance Department, State of Massa-
chusetts, and was as follows:

Please give me some information in regards to a company under the name
of the Universay Lock-Tip Co., 168 Dartmouth Street, Boston, Mass. What I
would Iike to know if that company is a legitimate firm and if it is not, why are
they allowed to sell stock in the manner that they do. If your department
Is not prejudiced against the firm that I have named above, I would lke
to know if I should put any more money into that scheme. I am inclosing a
letter that I just recelved from Mr. Willlam 8. Gay treasurer and president of
the Universal Lock-Tip Co. Please give me your opinion the way you see
that proposition, My name and address:

( )
Any information that you can give me will be appreciated very much. Do
they really have a plant of some kind and are they really producing what the
advertisement calls for. Hoping to hear from you in the near future I am
Yours truly,

( )

The Department of Public Utilities of Massachusetts has received
by mail many letters, or complaints, similar to the above letter of
February 12, 1919, from California, the Middle West, the South, and
from practically the entire country during the last four or five years
and the Department of Public Utilities has investigated the finanecial
standing and method of the respondent corporation in disposing of
its shares of stock and has been refused pertinent information re-
Specting the subject of its inquiry by William S. Gay, its president
and respondent herein,

Pag, 21. In response to orders received from addressees of letters
!Ocated in States other than Massachusetts, such as those described
In paragraphs 13, 14, 15, 16, 17, 18, and 19 hereof, respondents
through said William S. Gay have sent to said addressees from Bos-
ton, Mass., by mail or express shoes ordered by them and have de-
livered therewith certificates for shares of the preferred and common
stock of the respondent corporation purporting to be under the seal
of the respondent corporation and purporting to be signed by its
President and treasurer, William S. Gay.

Some of these stock certificates when so delivered by respondents
had the word “incorporated ” deleted from the seal impressed on
them and had the additional statement printed on their face: “ Which
shares of capital stock represent undivided shares in United States
Patent No. 1,330,356 and in all earnings present and future of said
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patent.” In some instances certificates of shares of capital stock
signed “ E. Wm. S. Gay, president and treasurer ”, in another cor-
poration, a corporation organized under the laws of the State of
Maine, called Universal Lace Co., which is now dissolved and has
ceased to exist, were sent to purchasers of shoes by said William S.
Gay.

Par. 22. The filing of the certificates mentioned in paragraph 10
hereof, under which the individuals Gay, referred to therein, were
represented to be doing business at No, 168 Dartmouth Street, Bos-
ton, under the same name as the respondent corporation, was fraudu-
lent and done with the intent to confuse and deceive members of
the public regarding the identity of the person or corporation with
whom they were corresponding and dealing in connection with the
sale of shoes or other merchandise and the shares of stock delivered
therewith.

Par. 23. The statements in letters such as referred to in paragraphs
14 to 19 hereof, “ Reference any bank in Boston or any mercantile
agency ”, constituted the representation that the respondent corpora-
tion was engaged in business and had a financial ability and stand-
ing on account of which it would be recommended by banks or mer-
cantile agencies in Boston as a proper and reliable concern for
members of the public to enter into business relations with. Such
representation was untrue. The respondent corporation was not
engaged in business. It had no financial standing or reputation
which would permit a reputable bank or mercantile agency to recom-
mend it in answer to any inquiries made of them concerning the
respondent corporation. Its president, said William S. Gay, refused
to give information on behalf of the public to the Department of
Public Utilities of Massachusetts and to representatives of mercan-
tile agencies in Boston, which were pertinent to such representations
by respondent. Such representations were made with the fraudu-
Ient intent to deceive members of the public and to cause them to
believe that respondent corporation was of such financial standing
and ability with regard to the representations and with regard to
respondents, their integrity and financial standing that the mem-
bers of the public to whom the said letters were addressed would
believe the statements and have confidence in the integrity and finan-
cial standing of respondents and, relying thereon, to become pur-
chasers of the merchandise and shares of stock in connection there-
with offered in said letters,

Par. 24, The statements in letters to members of the public
referred to in paragraph 14 hereof, “ I offer you an opportunity to
make $20,000 within the next few months without investing a single
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penny,” were representations of a material fact, made by respondent
corporation and respondent William S. Gay with reasonable cause
to know that they were untrue and that they were false representa-
tions of a material fact and with the intent to defraud and deceive
members of the public. The statements in such letters that the
shares of capital stock of the respondent corporation which were
represented to be given “free” were false. The consideration for
such shares was included in the price charged for the shoes with
which said shares were delivered, and the shares were not given free.

Dar, 25. The statements in such letters that the shares of capital
stock represented to be given free with the purchase of shoes were
in a company to which respondent William S. Gay had assigned
Patent rights for 51 per cent of the company’s common stock were
false and made with the intent to deceive members of the public.
The respondent William S. Gay at no time assigned the patent rights
in his said patent to the respondent corporation. He assigned to
said corporation and it had only a nonexclusive license to use the said
patent in the manufacture and sale of shoe laces.

Par. 26. The statements in such letters that the shares of capital
stock referred to therein of the respondent corporation would be
listed in the Boston and New York stock exchanges were false and
were made with the intent to deccive and defraud members of the
public. The respondent William S. Gay made such statements in
the name of respondent corporation with knowledge that there was
no reasonable basis for believing that the said shares would be so
listed, but, on the contrary, well knowing that it was reasonable to
believe that such shares would not be listed at any time by said
stock exchanges. '

Par. 27. The statements made in letters and circulars referred to
in paragraph 15 hereof, that the Universal Lock-Tip Co. was en-
gaged in the manufacture of the said shoe laces were false and were
made with knowledge of their falsity, in that the said respondent
corporation was never engaged in business of any kind and the state-
ment in letters and circulars referred to in paragraph 15 hercof, that
the respondent corporation had no indebtedness and owned free and
clear assembling machinery were false and made with fraudulent
intent in that the said company did have indebtedness and did not
own any machinery.

Par. 28. The statements made in letters such as those described in
Paragraph 17 hereof, on letterheads purporting to be of the respond-
ent corporation that, “ We have been successful in solving every
financial problem to date. We now have the money assured for the
automatic-tipping machines,” were false and were made with knowl-

¢
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edge of their falsity on the part of the respondent corporation and
respondent William S. Gay. The said statements were contrary
to fact.

Par. 29. The representations on letterheads, purporting to be of
the respondent corporation, of a 2-story building as the factory of
the respondent corporation which it was represented to own free and
clear were false and made with fraudulent intent to deceive the public
in that the building which it purported to represent was a 4-story
building at No. 168 Dartmouth Street, Boston, and was the business
address of the respondent corporation and of respondent William S.
Gay who occupied only three to five rooms in said building, Neither
respondent corporation nor respondent William S. Gay ever owned
any factory building in Boston or elsewhere,

Par, 30. The representations made in the letters referred to in
paragraph 19 hereof, that dividend checks are coming to members of
the public referred to in said letters because of their acquisition of
capital stock in respondent corporation, in connection with shoes
which they had purchased, were false representations of material
facts in that the respondent corporation was not doing business, had
never done business, had no reasonable prospect of doing business,
and had never earned dividends on its capital stock,

Par. 31, The statements made by respondents in the letters above re-
ferred to in paragraphs 14 and 19 hereof, that the respondents “ Have
orders on hand right now that will make the common shares worth
several hundred dollars each the minute production is started on a
scale”, and “We * * * have orders on hand for over 3,000,000
gross of Lock-Tip laces ” were untrue and were false representations
of a material fact affecting the purchase of the shoes and affecting
the value of the shares of capital stock of the respondent corporation
which were offered to the public and sold and delivered in interstate
commerce from the place of business of the respondents in Boston,
Mass., to addressees of the said letters, purchasers of the said shoes
and shares of stock, located in various States of the United States
other than the State of Massachusetts.

Pagr, 32. The use by respondents of the above false and fraudulent
statementg in letters to members of the public in connection with
the sale of shoes and shoe laces and shares of capital stock of re-
spondent corporation delivered in connection therewith by respond-
ents had the tendency and capacity to mislead and deceive members
of the public as aforesaid and members of the public were misled and
deceived thereby into purchasing shoes and shoe laces and other mer-
chandise from the respondents in reliance thereon.

L4
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The practices of the respondents under the conditions and circum-
stances set forth in the foregoing findings are to the prejudice of the
public and of respondents’ competitors in the sale of shoes, shoe laces,
and such other merchandise and are unfair methods of competition
In commerce and constitute a violation of section 5 of an act of Con-
gress approved September 26, 1914, entitled “An act to create a Fed-
eral Trade Commission, to define its powers and duties and for other
purposes ¥,

ORDIR TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission and upon the answer
.of the respondents filed herein, and the Commission having made
Its findings as to the facts and its conclusion that the respondents
have violated the provisions of an act of Congress approved Septem-
ber 26, 1914, entitled “An act to create a Federal Trade Commission,
to define its powers and duties, and for other purposes.”

It is now ordered, That the respondent corporation, Universal
Lock-Tip Co., and respondents Katherine Gay and Emile W. S. Gay,
do cease and desist from representing, in commerce between the va-
rious States of the United States or between any of the States and
the District of Columbia, to the members of the public in letters or
circulars sent through the United States mail or otherwise or in any
other manner:

1. That the respondent corporation is engaged in the business of
selling shoes or shoe laces or other merchandise or that the said cor-
Poration has any asset, as good will, by reason thereof, unless and
until such is the fact.

2. That, in connection with such business aforesaid, the respondent
torporation is the assignee of the patent rights of respondent Wil-
liam 8. Gay for a patented string fastener or shoe lace tip, unless
and until such is the fact.

1t i3 further ordered, That respondents William S. Gay and Kath-
erine Gay, in commerce between the various States of the United
States or between any of the States and the District of Columbia, do
cease and desist from:

1. Doing business on their separate individual accounts under the
name Universal Lock-Tip Company or Universal Lock-Tip Co.
while the respondent corporation is in existence under said name.

2. Making statements in letters or circulars addressed to members
of the public, or otherwise, concerning the respondents or any of

24925°-—81—vor 18——15
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them in connection with such business aforesaid, in which banks or
mercantile agencies are given as references unless and until such
bank or agency has given, in writing, to said respondents, its con-
sent to the use of such statement.

8. Using the certificates of stock of respondent corporation or other
corporation in connection with such business aforesaid and falsely
representing that such shares represent an undivided or other inter-
est in, or under any patent rights not belonging to such corporation.

4, Making and publishing statements or representations in letters
to members of the public, or otherwise in connection with such busi-
ness, that the shares of capital stock of respondent corporation will
be or may be listed on the New York, Boston, or other stock ex-
changes unless and until such statements or representations are duly
authorized by the officials thereof.

5. Representing in statements published in letters or otherwise
that respondent corporation has, in connection with such business,
orders on hand for the sale of shoes or other merchandise or that
dividends have been earned by it on its shares of capital stock unless
and until such statements or representations are true, and from mak-
ing any other such false or misleading statement as a statement of
fact or as to the happening of any future event concerning such
business of the respondent corporation or its said capital shares or of
the said business of the respondents Gay or either of them unless
and until the said statement of fact is true, or the happening of such
future event is reasonably based upon facts set forth by respondents
in connection therewith and such future event is clearly and unmis-
takably shown not to be an already accomplished fact.

1t is further ordered, That the respondent corporation, Universal
Lock-Tip Co., Katherine Gay and Emile W. S. Gay, shall, within
80 days after the service upon them of this order, file with the
Federal Trade Commission a report in writing, setting forth in detail
the manner and form in which they have complied with the above
order to cease and desist.
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I~ Tiie MATTER OF

NOAH ROARK, FRED VEST, AND T. ARNOLD, KNOWN
AND DOING BUSINESS AS THE MERCHANTS’ COOP-
ERATIVE ADVERTISING SERVICE, AND W. M. MASON,
AND F. E. PHILLIPS, EMPLOYEES OF SAID CO-
PARTNERSHIP

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. 5 OF' AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 1534. Complaint, Apr. 25, 1929 *—Decislon, Fed. 6, 1930

Where a firm engaged in the sale to merchants of silverware, and coupons for
redemption by it, in artlcles thereof, for sald merchants’ customers, under
a plan In accordance with which the merchants were to give customers
coupons in proportlon to purchases made; and said firm’s salesman; In
soliciting the sale of said coupons and silverware,

(@) TFalsely represented the firm as connected with a certaln mapufacturer
of silverware, and operating an advertising campaign therefor in lleu of
previous advertising conducted through high-priced magazines, in the
expectation that introduction of high-grade silverware in the homes would
Increase greatly public appreciation thereof and the market therefor, and
their sllverware as *“ 1847 Rogers” and of high quality and like that dis-
blayed, the facts belng that its goods, made by a concern with the name
“Rogers”, were greatly Inferior in value and public estecm, and in quality,
to sald ¥ 1847” ware, and also to samples exhibited;

(1) Represented price of coupons to retailers as merely sufficlent to cover cost
of printing retailer’'s name, and the silverware as donufed by the manu-
facturer, and that retallers purchasing as many as 10,000 coupons would
be furnished with a 26-plece set for exhibitlon, and for thelr personal
property, the facts being that saild cost was much less than the charges
made, sums thus received exceeded the retall price of comparable ware,
and there was furnished such purchasers only a 6-plece set of inferior
quality, in a pasteboard box unfit for exhibition;

(¢) Represented retailers. customers as entitled to select any desired plece
covered by necessary coupons, and that 1,000 would secure a full set of
silverware, the facts being that dellvered coupons showed reservatlon by
the company of right of substitution and that several thousand coupons
were necessary for the set referred to;

{d) Represented that advertising matter would be furnished and that redemp-
tion of coupons would be absolutely * free”, the facts belng that quantity

» and quality of advertising matter furnished was not as represented and
that charges were made to those desiring to redeem coupons, In accordance
with a specification upon a portion thereof not displayed to retailers at
time of sale, and, while represented as metely to cover costs of package
and dellvery, equaled or approximated cost of silverware actually
delivered ;

! Supplemental complaint,
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(e) Represented that sllverware supplied In redemption would be sent to
retailer of particular customer for delivery to customer in retaller's store,
and that inspection of coupons and of sald display set would be per-
mitted before payment of balance due on coupons, the facts belng that
redemption was made at the firm’s own office only, and that coupons and
silverware were sent C. O. D, with no Inspection permitted; and

(f) Falsely represented cerfain retailers as purchasers of coupons in accord-
ance with plan herein, and that use of coupons and subsequent delivery
of premiums would be a sales asset to the retaller purchasers and reflect
credit upon them;

With the intent and result of bringing about purchase by numerous retailers
in varlous States of sald coupons in rellance upon sald false representa-
tions, or a part thereof; and

(g) Refused to dellver coupons after full payment therefor, in some cases,
and in others refused, neglected or omitted either to deliver premiums
upon receipt of coupons or to respond to correspondence demanding the
same;

With the result that certaln retailers who had glven out sald coupons with
goods sold, were injured In the confidence and good will of their customers
and suffered flnancial losses, as did others who decided not to distribute
the same, customers were Induced to buy goods in the hope of obtaining
the premiums in question and suffered losg through failure and refusal
to deliver the same or through delivery of premiums of much less worth
than they had been led to believe would be given to them, and with the
direct tendency to lessen and destroy the confidence of the purchasing
public in the giving of premiums in conncction with the competitive dis-
tribution of goods and to prevent and hinder concerns doing a legitimate
coupon and premlum business and thelr agencies, from securlng distribu-
tion and sales by employing said method of competition in business; and

Where an Individual engaged as The Merchants’ Cooperative Premium Asso-
clation in the furnishing of coupons to retail merchants, to be glven to
their customers with purchases made, as a means of buflding and stimulat-
Ing the merchants' trade through subsequent redemption, by such mer-
chants, of coupons for cash, or for sllverware purchased from said Iindi-
vidual; and thereafter the aforesald firm, a competitor,

(h) Adopted the trade name The Merchants’ Cooperative Advertising Service,
with the result that the close resecmblance in sight, sound and meaning, and
character of business, caused, and was calculated to cause, confusion In the
minds of customers and prospective customers of both concerns; and

() Represented to prospective purchasers that its fitm was consolidated or
aflillated with or identical with the aforesaid older concern, and in other
respects confused the identlty of the two organizations or falsely alleged
the discontinuance of the older;

With the capacity and tendency to create confuslon in the minds of retail
merchants, customers or prospective customers of sald firm, and In the
mainds of such portion of the public as purchased of such merchants, and
with the unfalr Intent and effect of misleading and decelving such mer-
chants and customers Into the mistaken bellef that In deallng with sald
flrm they were dealing with the afuresald older concern; in derogation of
the public Interest:
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Held, That such acts and practices unfairly diverted trade from competltors,
to their prejudice and that of the public and constituted unfalr methods of
competition,

Mr, Henry Miller for the Commission.
Mr, Noak Roark, of Dallas, Tex., for respondents,

SyNopsis oF CoMPLAINT *

Reciting its action in the public interest, pursuant to the provisions
of the Federal Trade Commission Act, the Commission charged
respondents Noah Roark, T. Arnold, and Fred Vest, partners, com-
petitively engaged as the Merchants’ Cooperative Advertising Serv-’
ice, at Dallas, for upwards of two years last past, in the sale to retail
merchants of coupons to be given by them to their customers, and
to be redeemed by said partnership in certain articles of silverware,
énd respondents W. M. Mason and F. E. Phillips, with misrepre-
senting business connections and nature of operations, and source
or origin and quality of products dealt in, offering deceptive induce-
ments to purchase through misrepresenting nature, terms and value
of premiums, claiming indorsements or successes not secured, declin-
ing unfairly performance of its undertakings, mmulatmg trade
hame of competitor, and misrepresenting own business as competi-
tor’s, and misrepresenting competitor’s business, in violation of the
Provisions of section § of such act, prohibiting the use of unfair
methods of competition in interstate commerce.

Respondents, engaged as above set forth, selling their coupons
for from $3 to $4 a thousand, to be mdeemed in artlcles as specified,

“absolutely free,” after dlstrlbutmn to the customers of respond-
ents’ merchant vendees, at the rate of one coupon to each 25-cent
purchase, knowingly misrepresent their business connections, opera-
tions and premiums, with intent and effect of inducing retailers to
Purchase their coupons in reliance upon their said false repre-
Sentations, as follows:

(2) Alleged connection with a specified manufacturer;

(%) Thelr plan being that of said manufacturer;

(¢) Their silverware as of high quality and as “ 1847 Rogers »
silverware;

(d) Price of coupons covers merely cost of printing with name
of retailer, and silver donated by the manufacturer;

(¢) Retailer to receive, after purchase of 10,000 coupons or more,
26-piece set of silverware for exhibition and his personal property;

——————
* Supplemental.
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(f) Silverware given in redemption of same quality as that dis-
played to retailers by respondents;

(g) Retailer’s customers entitled, within number of coupons neces-
sary, to any piece of silverware selected ;

(A) 1,000 coupons suffice to secure a full set of silverware;

(?) Certain specified retailers had purchased coupons in accord-
ance with respondents’ ofler;

(#) Respondent to supply advertising matter;

(%) Redemption of coupons to be “ absolutely free ”;

(Z) Charges of 7 cents for 50 coupons and 1 cent per coupon merely
to cover package and delivery cost of premiums to persons redeeming.

(m) Silverware supplied in redemption to be sent to the retaller
from whom coupons received by the customer;

(n) Inspection of coupons and of set of silverware for display
purposes to be permitted after initial cash payment and before
payment of balance due;

(o) Use of coupons and subsequent delivery of premiums to be a
sales asset to retailers buying same; and

(p) Other false and misleading statements not otherwise specified.?

espondents further, as charged, in certain cases refused to de-
liver coupons after full payment had been made therefor, and in
other cases refused delivery of premiums upon receipt of coupons
or neglected or omitted either to deliver premiums or to respond
to correspondence demanding same. As a result of such failure of
respondents to fulfill their obligations and honor their representa-
tions retailers who had given out the coupons were injured in the
confidence and good will of their customers and, further, suffered
financial losses, as did other retailers who decided not to distribute
the coupons, and as did customers of retailers concerned, who were
induced to buy goods at certain stores in the hope of obtaining the
premiums offered, and either failed to receive the same or received
premiums of far less worth than they had been induced “by the
representations of respondents and by those of retail dealers made
in reliance upon respondents’ representations, to believe would be
given to them.”

The acts and practices of respondents, as alleged, “ as hereinabove
get out had a direct tendency to, and in part did, lessen and destroy
the confidence of the purchasing public in methods of competing

$ Full and substantially identical statement of the allegations contained In paragraphs
(a) to (o) inclusive may be found in the findings at page 223, statement of facts having
been stipulated,
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in the distribution of goods by the giving of premiums and to prevent
and hinder concerns doing a legitimate coupon and premium busi-
ness and their agencies from securing distribution and sales by em-
ploying the said method of competition in business.”

Respondents further, as charged, in adopting their said trade
name of the Merchants’ Cooperative Advertising Service adopted a
name resembling that of a senior concern, a competitor, the Mer-
chants’ Cooperative Premium Association, trade name of one W. F.
Sims, theretofore engaged in a coupon and premium business. The
close resemblance of the name of the junior organization to that of
the senior concern “in sight, sound, and meaning * * * together
with the circumstance that both concerns deal in coupons represented
as a means of stimulating trade” of retail merchant customers or
prospective ‘customers of said concerns, and the further fact that
“the premiums receivable by the customers of said retail merchants
are articles of silverware exclusively in the case of customers of said
Sims, and in the case of customers of respondents are silverware in
the main, are calculated to cause and have caused confusion in the
minds of customers and prospective customers of both concerns in
this paragraph named.”

“Moreover,” as charged, “ respondents through their salesmen have
untruthfully represented to merchants at points in Texas, Oklahoma,
and New Mexico, prospective purchasers of redecemable coupons, that
the said respondents are consolidated or affiliated with, or were the
same concern as, the said so-called Merchants’ Cooperative Premium
Association,” sometimes stating, furthermore, that the silverware
was to be shipped from the Dallas office to the retail merchants’ cus-
tomers instead of being shipped from the office at Hillsboro to the
retail merchant direct; and have at times declared that the said
Merchants’ Cooperative Premium Association had discontinued
business.

“The acts of respondents and the similarity of the trade name of
respondents to that of the aforesaid Sims”, as alleged, “have the
capacity and tendency and have been done and adopted with the in-
tent, to create for the benefit of respondents a confusion in the minds
of retail merchants, customers or prospective customers of respond-
ents, and in the minds of such portion of the public as buy from said
retail merchants, to the end that said retail merchants and their said
customers shall be misled and deceived, and substantial numbers of
the same have been misled and deceived, into the mistaken belief that
they have been dealing with the aforesaid so-called Merchants’ Co-
operative Premium Association, whereas as a matter of fact they have
been dealing with respondents. These said aims, results and ends
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are unfair and contrary to the interests of the public and constitute
unfair methods of competition in commerce within the intent and
meaning of section 5.”

Upon the foregoing complaint, the Commission made the following :

Rerort, F1inpINGs A8 To THE Facts, Axp Orper

Pursuant to the provisions of an act of Congress approved Sep-
temb