FEDERAL TRADE COMMISSION DECISIONS

FINDINGS, OPINIONS, AND ORDERS, JANTARY 1, 1968, TO JUNE 30, 1968

Ix TaE MATTER OF

BEST QUILTING CORP. ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION AND THE WOOL PRODUCTS LABELING ACTS

Docket C-1281. Complaint, Jan. 2, 1968—Decision, Jan. 2, 1968

Congent order requiring a Palisades Park, N.J., fabric manufacturer to cease
misbranding its wool products.

COMPLAINT

Pursnant to the provisions of the Federal Trade Commission Act
and the Wool Products Labeling Act of 1939, and by virtue of the
authority vested in it by said Acts, the Federal Trade Commission,
having reason to believe that Best Quilting Corp., a corporation, and
Charles Shalhoub, Joseph Shalhoub and Eugenia Shalhoub, individu-
ally and as officers of said corporation, hereinafter referred to as re-
spondents, have violated the provisions of the said Acts and the Rules
and Regulations promulgated under the Wool Products Labeling Act
of 1939, and it appearing to the Commission that a proceeding by it
in respect thereof would be in the public interest, hereby issues its
complaint stating its charges in that respect as follows:

ParacrapH 1. Respondent Best Quilting Corp. is a corporation or-
ganized, existing and doing business under and by virtue of the
lavwes of the State of New Jersey.

Individual respondents Charles Shalhoub, Joseph Shalhoub and
Eugenia Shalhoub, are officers of said corporate respondent. They
formulate, direct and control the acts, policies and practices of said
corporation, including the acts and practices hereinafter referred to.

Respondents are manufacturers of wool products with their office
and principal place of business located at 141 Commercial Avenue,
Palisades Parlk, New Jersey.
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Par. 2. Respondents, now and for some time last past, have manu-
factured for introduction into commerce, introduced into commerce,
sold, transported, distributed, delivered for shipment, shipped and
offered for sale, in commerce, as “commerce” is defined in said ool
Products Labeling Act of 1939, wool products as “wool product” is
defined therein.

Par. 8. Certain of said wool products were misbranded within the
intent and meaning of Section 4(a) (1) of the Wool Products Labeling
Act of 1939 and the Rules and Regulations promulgated thereunder,
in that they were falsely and deceptively stamped, tagged, labeled, or
otherwise identified with respect to the character and amount of the
constituent fibers contained therein.

Among such misbranded wool products, but not limited thereto,
were certain quilting materials stamped, tagged, labeled, or otherwise
identified as containing “50/50 wool,” whereas in truth and in fact,
said wool products contained substantially different amounts of
woolen fibers and other fibers than represented.

Par. 4. Certain of said wool products were further misbranded in
that they were not stamped, tagged, labeled, or otherwise identified as
required under the provisions of Section 4 (a) (2) of the Wool Products
Labeling Act of 1939 and in the manner and form as prescribed by
the Rules and Regulations promulgated under said Act.

Among such misbranded wool products, but not Jimited thereto. were
certain quilting materials with labels on or affised thereto which failed
to disclose the percentage of the total fiber weight of the wool product,
exclusive of ornamentation not exceeding 5 per centum of said total
fiber weight, of (1) wool; (2) reprocessed wool; (3) reused wool;
(4) each fiber other than wool, when said percentage by weight of
such fiber was 5 per centum or more; and (5) the aggregate of all other
fibers.

Par. 5. The acts and practices of the respondents as set forth above
were, and are, in violation of the Wool Products Labeling Act of 1939
and the Rules and Regulations promulgated thereunder, and con-
stituted, and now constitute unfair methods of competition and unfair
and deceptive acts and practices in commerce within the intent and
meaning of the Federal Trade Commission Act.

"Pagr. 6. In the course and conduct of their business, respondents now
cause and for some time last past, have caused their said products,
when sold, to be shipped from their place of business in the State of
New Jersey to purchasers located in various other States of the
United States and maintain, and at all times mentioned herein, have
maintained a substantial conrse of trade in said products in commerce,
as “commerce” is defined in the Federal Trade Commission Act.
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Par. 7. Respondents in the course of conduct of their business, as
aforesaid, have made statements on invoices and shipping mem-
oranda to their customers misrepresenting the fiber content of their
said products.

Among such misrepresentations, but not limited thereto, were state-
ments representing thefiber content thereof as “50/50 wool” whereas in
truth and fact the product contained substantially different fibers and
amounts of fibers than represented.

Par. 8. The acts and practices set out in Paragraph Seven have had
and now have the tendency and capacity to mislead and deceive the
purchasers of said products as to the true content thereof and were
and are all to the prejudice and injury of the public and constituted,
and now censtitute, unfair and deceptive acts and practices in com-
merce within the intent and meaning of the Federal Trade Commission
Act.

Drcision axp Orper

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with a
copy of a draft of complaint which the Bureau of Textiles and Furs
proposed to present to the Commission for its consideration and which,
if issued by the Commission, would charge respondents with violation
of the Federal Trade Commission Act and the Wool Products Labeling
Act of 1939; and

The respondents and counsel for the Commission having thereafter
executed an agreement containing a consent order, an admission by
the respondents of all the jurisdictional facts set forth in the afore-
said draft of complaint, a statement that the signing of said agreement
is for settlement purposes only and does not constitute an admission
by respondents that the law has been violated as alleged in such com-
plaint, and waivers and other provisions as required by the Com-
mission’s Rules; and .

The Commission having thereafter considered the matter and hav-
ing determined that it had reason to believe that the respondents
have violated the said Acts, and that complaint should issue stating
its charges in that respect, and having thereupon accepted the ex-
ecuted consent agreement and placed such agreement on the public
record for a period of thirty (30) days, now in further conformity
with the procedure preseribed in §2.34(b) of its Rules, the Com-
mission hereby issues its complaint, makes the following jurisdic-
tional findings, and enters the following order:
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1. Respondent Best Quilting Corp. is a corporation organized, ex-
isting and doing business under and by virtue of the laws of the
State of New Jersey, with its office and principal place cf business
located at 141 Commercial Avenue, in the city of Palisades Park,
State of New Jersey.

Respondents Charles Shalhoub, Joseph Qhalhoub and Eugenia
Shalhoub are officers of said corporation and their address is the same
asthat of said corporation.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceed-
ing is in the public interest.

ORDLR

1t is ordered, That respondents Best Quilting Corp., a corporation,
~ and its officers, and Charles Shalhoub, Joseph Shalhoub and Eugenia
Shalhoub, individually and as officers of said corporation, and respond-
ents’ representatives, agents and employees, directly or through any
corporate or other device, in connection with the introduction or
manufacture for introduction into commerce, or offering for sale,
sale, transportation. distribution, delivery for shipment or shipment.
in commerce, of wool products, as “commerce” and “wool product”
are defined in the YWool Products Labeling Act of 1939, do forth-
with cease and desist from misbranding such products by :

1. Falsely or deceptively stamping, tagging, labeling, or other-
wise identifying such products as to the character or amount of
the constituent fibers contained therein.

2. Failing to securely affix to, or place on, each such product
a stamp, tag, label, or other means of identification correctly
showing in a clear and conspicuous manner each element of infor-
mation required to be disclosed by Section 4(a) (2) of the Vool
Products Labeling Act of 1939. ’

It is further ordered, That respondents Best Quilting Corp., a cor-
poration, and its officers, and Charles Shalhoub, Joseph Shalhoub
and Eugenia Shalhoub, individually and as officers of said corpora-
tion, and respondents’ representatives, agents and employees, directly
or through any corporate or other device, in connection with the of-
fering for sale, sale or distribution of quilting materials or any other
textile products in commerce, as “commerce” is defined in the Federal
Trade Commission Act, do forthwith cease and desist from misrep-
resenting the character or amount of constituent fibers contained in
qulltlno mateuals or any other textile products on invoices or ship-
ping memoranda applicable thereto or in any other manner.
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It is further ordered, That the respondents herein shall, .within
sixty (60) days after service upon them of this order, file with the
Commission a report in writing setting forth in detail the manner
and form in which they have complied with this ordenr.

I~ THE MATTER OF
A & R AGENCY, INC., ET AL.

ORDER, ETC.. IN REGARD TO THE ALLEGED VIOLATION OF TIHE FEDERAL
TRADE COMDMIISSION ACT

Docket 8716. Complaint, Oct. 18, 1966—Decision, Jan. 3, 1968

Order requiring two Chicago, Ill., collection agencies to cease misrepresenting
the extent or character of the circulation of any publication, placing un-
authorized advertising therein, and billing anyone for such advertising
without prior agreement.

COMPLAINT

Pursuant to the provisions of the Federal Trade Conumission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that A & R Agency, Inc.,
a corporation and Elmer Reynolds, Jr., Louis S. Bourjaily, Jr., and
Frank Sacks, individually and as officers of said corporation, and Cen-
tral Collection Agency, a partnership, and Louis S. Bourjaily, Sr.,
Paul Bourjaily and Ruth Bourjaily, individually and as partners
trading and doing business as Central Collection Agency, herein-
after referred to as respondents, have violated the provisions of said
Act, and it appearing to the Commission that a proceeding by it in
respect thereof would be in the public interest. hereby issues its com-
plaint stating its charges in that respect as follows:

Paracraru 1. Respondent A & R Agency, Inc., is a corporation
organized, existing and doing business under and by virtue of the
laws of the State of Illinois, with its principal office and place of busi-
ness located at 223 West Washington Street, in the city of Chicago,
State of Illinois. Said corporate respondent at times also trades and
does business under the name of Associated Advertisers of America.

Respondents Elmer Reynolds, Jr., Louis S. Bowrjaily, Jr., and
Frank Sacks are officers of the corporate respondent. They formulate,
dirvect and control the acts and practices of the corporate respondent,
including the acts and practices hereinafter set forth. Their address
is the same as that of the corporate respondent.
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Respondent Central Collection Agency is a partnership with its
principal office and place of business also located at. 223 West Wash-
ington Street, in the city of Chicago, State of Illinois.

Respondents Louis S. Bourjaily, Sr., Paul Bourjaily and Ruth
Bourjaily, are individuals and partners trading and doing business
as Central Collection Agency. Said individual respondents formulate,
direct and control the acts and practices of respondent Central Col-
lection Agency. The address of all the individual respondents is the
same as that of the respondent Central Collection Agency.

All of the aforesaid respondents cooperate and act together in car-
rying out the acts and practices hereinafter set forth.

Par. 2. Respondents are now, and for some time last past have
been, engaged in the solicitation of advertisements to be published
n a number of newspapers, magazines, and other publications and in
the collection of past due and allegedly past due accounts arising out
of their said business.

Par. 3. In the course and conduct of their business, respondents en-
gage in extensive commercial intercourse among the various States
of the United States. By long distance telephone and other means,
respondents contact prospective purchasers of advertising space in
States other than the State of Illinois and seek to sell advertising space
to such persons. Respondents transmit through the United States mails
to such persons, letters, invoices and other husiness communicaticns
and receive from them letters, bank checks and other instruments of
a commercial nature. Respondents maintain, and at all times mentioned
herein have maintained, a substantial course of trade in commerce as
“commerce” is defined in the Federal Trade Commission Act.

Par. 4. In the course and conduct of their business, respondents and
their agents or representatives contact prospective purchasers of ad-
vertising space by telephone and other means and seek to induce them
to purchase advertising space in certain publications among which
are the Abendpost, Travel and Sports World Magazine and many
other newspapers and periodicals.

In the course of such solicitations, respondents and respondents’
agents and representatives, have made numerous statements regarding
-the character and extent of circulation of the individual publications.
TFor example: That the Abendpost has a circulation in excess of 60,000,

100,000 or 200,000; that the Travel and Sports World Magazine has a
eirculation of 85,000.

Par. 5. In truth and in fact, the various statements and representa-
tions made by respondents and respondents’ agents and representatives
regarding the character and extent of the circulation of said publica-
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tions were and are false and exaggerated. The circulation of the Abend-
post is substantially less than 60,000; the circulation of the Travel and
Sports World Magazine is substantially less than 85,000, and the cir-
culations of the other publications are substantially less than as
represented.

Therefore, the statements and representations set forth in Paragraph
Four hereof were, and are, false, misleading and deceptive.

Par. 6. In the course and conduct of their business, respondents have
also engaged in the unfair and deceptive practice of placing advertise-
ments of various persons and firms in various publications without
having received authorization from such persons or firms. Respond-
ents have in other instances obtained authorization from persons or
firms for publication of advertisements but have pubiished such ad-
vertisements for a period of time in excess of that which was author-
ized. Respondents have then sought to exact payment from said persons
and firms for such wholly and partly unauthorized advertisements.

Par. 7. In the conduct of their business, and at all times mentioned
herein, respondents have been in substantial competition, in commerce,
with corporations, firms and individuals likewise engaged in the sale
of advertising space in newspapers, magazines and other publications.

Par. 8. The use by respondents of the aforesaid false, misleading and
deceptive statements, representations and practices has had, and now
has, the capacity and tendency to mislead prospective advertisers into
the erroneous and mistaken belief that said statements and represen-
‘tations were and are true and into the purchase of advertising space
by reason of said erroneous and mistaken belief. The unfair and
deceptive practice engaged in by respondents of publishing wholly and
partly unauthorized advertisements has subjected firms and individ-
uals to harassment and unlawful demand for payment of nonexistent
debts. :

Pir. 9. The aforesaid acts and practices of respondents, as herein
alleged, were and are all to the prejudice and injury of the public and
of respondents’ competitors and constituted, and now constitute, un-
fair methods of competition in commerce, and unfair and deceptive
acts and practices in commerce, in violation of Section 5 of the Federal
Trade Commission Act.

Mr. Robert J. Hughes and Mr. Mario V. 3 orabelli supporting the
complaint,

Turner and Hunt, Chicago, I1l., by Mr. Frederick W. Turner, Jr.,
Lorinczi & Weiss, Milwaukee, Wis., by A/r. George (. Lorinczi for
respondents.
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Ixtrian Decisiox B8y AxprEw C. GooproPE, HEARING EXAMINER
OCTOBER 24, 1967

The Federal Trade Commission issued its complaint against re-
spondents on October 13, 1966, charging them with violations of Sec-
tion 5 of the Federal Trade Commission Act. The respondents filed
an answer in which they admitted certain allegations of the complaint
but denied that they had violated Section 5 of the Federal Trade Com-
mission Act.

After prehearing conferences were held and prior to the time of the
commencement of formal proceedings, the respondents, by their coun-
sel, on October 12, 1967, filed a substitute answer in which they stated
that for the purposes of disposing of this proceeding, and for no other
purpose, the respondents admit all of the allegations of the complaint
and submit and consent to the entry of an order in the form previously
proposed by the Commission in its complaint. Respondents also stated
in their substitute answer that it was filed in lieu of and superseding
the answers previously filed by them on November 28, 1966, and
March 15,1967,

This matter is before the hearing examiner for final consideration
of the complaint and substitute answer, and the hearing examiner,
having considered these documents, makes the following findings of
fact, conclusions drawn therefrom and issues the following order:

FINDINGS OF FACT

1. Respondent A & R Agency, Inc., is a corporation organized, exist-
ing and doing business under and by virtue of the laws of the State
of Illinois, with its prineipal office and place of business located at
228 West Washington Street, in the city of Chicago, State of Illinois.
Said corporate respondent at times also trades and does business under
the name of Associated Advertisers of America.

Respondents Elmer Reynolds, Jr., Louis S. Bourjaily, Jr., and
Frank Sacks are officers of the corporate respondent. They formulate,
direct and control the acts and practices of the corporate respondent,
including the acts and practices hereinafter set forth. Their address is
the same as that of the corporate respondent.

Respondent Central Collection Agency is a partnership with its
principal office and place of busmess also located at 223 West Wash-
ington Street, in the city of Chicago, State of Illinois.

Respondents Louis S. Bourjaily, Sr., Paul Bourjaily and Ruth
Bourjaily are individuals and partners trading and doing business
as Central Collection Agency. Said individual respondents formulate,
direct and control the acts and practices of respondent Central Col-
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lection Agency. The address of all the individual respondents is the
same as that of the respondent Central Coilection Agency.

All of the aforesaid respondents cooperate and act together in carry-
ing out the acts and practices hereinafter set forth.

2. Respondents are now, and for some time last past have been, en-
gaged in the solicitation of advertisements to be published in a number
of newspapers, magazines, and other publications and in the collection
of past due and allegedly past due accounts arising out of their said
business.

8. In the course and conduct of their business, respondents engage in
extensive commercial intercourse among the various States of United
States. By long distance telephone and other means, respondents con-
tact prospective purchasers of advertising space in States other than
the State of Illinois and seek to sell advertising space to such persons.
Respondents transmit through the United States mails to such persons,
letters, invoices and other business communications and receive from
them letters, bank checks and other instruments of a commercial
nature. Respondents maintain, and at all times mentioned herein have
maintained, a substantial course of trade in commerce as “comnierce”
is defined in the Federal Trade Commission Act.

4. In the course and conduct of their business, respondents and their
agents or representatives contact prospective purchasers of advertising
space by telephone and other means and seek to induce them to pur-
chase advertising space in certain publications, among which are the
Abendpost, Travel and Sports World Magazine and many other nevws-
papers and periodicals.

In the course of such solicitations, respondents and respondents’
agents and representatives have made numerous statements regarding
the character and extent of circulation of the individual publications.
For example: That the Abendpost has a circulation in excess of 60,000,
100,000 or 200,000; that the Travel and Sports World Magazine has a
circulation of 85,000. ‘

5. In truth and in fact, the various statements and representations
made by respondents and respondents’ agents and representatives
regarding the character and extent of the circulation of said publica-
tions were and are false and exaggerated. The cireulation of the Abend-
post is substantially less than 60,000 ; the circulation of the Travel and
Sports World Magazine is substantially less than §5.000, and the cir-
culation of the other publications are substantially less than as
represented.

Therefore, the statements and representations set. forth in Paragraph
Four hereof were, and are, false, misleading and deceptive.

418-845—72 2
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6. In the course and conduct of their business, respondents have
also engaged in the unfair and deceptive practice of placing advertise-
ments of various persons and firms in various publications without
having received authorization from such persons or firms. Respond-
cnts have in other instances obtained authorization from persons or
firms for publication of advertisements but have published such ad-
vertisements for a period of time in excess of that which was author-
ized. Respondents have then sought to exact payment from said
persons and firms for such wholly and partly unauthorized
advertisements.

7. In the conduct of their business and at all times mentioned herein,
respondents have been in substantial competition, in cominerce, with
corporations, firms and individuals likewise engaged in the sale of
advertising space in newspapers, magazines and other publications.

CONCLUSIONS

1. The use by respondents of the aforesaid false, misleading and
deceptive statements, representations and practices has had, and now
has, the capacity and tendency to mislead prospective advertisers into
the erroneous and mistaken belief that said statements and representa-
tions were and are true and into the purchase of advertising space by
reason of said erronecus and mistaken belief. The unfair and deceptive
practice engaged in by respondents of publishing wholly and partly
unauthorized advertisements has subjected firms and individuals to
harassment and unlawful demand for payment of nonexistent debts.

2. The aforesaid acts and practices of respondents, as herein alleged,
were and are all to the prejudice and injury of the public and of re-
spondents’ competitors and constituted, and now constitute, unfair
methods of competition in commerce, and unfair and deceptive acts
and practices in commerce, in violation of Section 5 of the Federal
Trade Commission Act.

ORDER TO CEASE AND DESIST

It is ordered, That respondents A & R Agency, Inc., a corporation,
also trading and doing business as Associated Advertisers of America
or under any other name or names, and its officers and Elmer Revnolds,
Jr., Louis S. Bourjaily, Jr., and Frank Sacks, individualiy and as offi-
cers of said corporation; and Central Collection Agency a partnership
and Louis S. Bourjaily, Sr., Paul Bourjaily and Ruth Bourjaily, indi-
vidually and as partners, trading and doing business as Central Collec-
tion Agency or under any other name or names, and respondents’ repre-
sentatives, agents and employees, directly or through any corporate or
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other device, in connection with the offering for sale or sale of advertis-
ing space in newspapers, magazines or any other publication, and in
connection with the collection of or attempting to collect past due or
allegedly past due accounts arising out of the publication of any adver-
tisement, in commerce, as “commerce” is defined in the Federal Trade
Commission Act, do forthwith cease and desist from:

(1) Representing, directly or by implication, that the circula-
tion, whether paid or unpaid, of any newspaper, magazine or other
publication, is any stated amount: Provided, however, That it
shall be a defense in any enforcement proceeding instituted here-
under for respondents to establish that said circulation was as
stated.

(2) Misrepresenting in any manner the extent or character of
the circulation or readership of any publication for which an
advertisement is being solicited.

(8) Placing, printing or publishing, or causing to be placed,
printed or published, any advertisement on belialf of any person,
firm or corporation in any publication without a prior authoriza-
tion, order or agreement to purchase said advertisement.

(4) Printing or publishing or causing to be printed or pub-
lished, any advertisement for a number of insertions in excess of
the number of insertions authorized by the person, firm or cor-
poration on whose behalf the advertisement has been printed or
published.

(5) Sending or causing to be sent, bills, letters or notices to
any person, firm or corporation with regard to any advertise-
ment which has been or is to be printed, inserted or published on
behalf of said person, firm or corporation, or in any other manner
seeking to exact payment for any such advertisement, without a
prior and specific authorization, order or agreement to purchase
said advertisement.

It is further ordered, That respondents original answers filed on
November 28, 1966, and March 15, 1967, are withdrawn and the sub-
stitute answer filed October 12, 1967, be substituted therefor.

Finar OrDEr

No appeal from the initial decision of the hearing examiner having
been filed, and the Commission having determined that the case should
not be placed on its own docket for review and that pursuant to Sec-
tion 3.51 of the Commission’s Rules of Practice (effective July 1,1967),
the initial decision should be adopted and issued as the decision of the
Commission :
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It is ordered. That the initial decision of the hearing examiner shall,
im the 3rd day of January. 1968, become the decision of the Commission.

1t is further ordered, That respondents A & R Agency, Inc., a cor-
poration and Elmer Reynolds. Jr., Louis S. Bourjaily, Jr., and Frank
Sacks, individually and as officers of said corporation, and Central
Collection Agency, a partnership and Louis S. Bourjaily, Sr., Paul
Bourjaily and Ruth Bourjaily, individually and as partners trading
and dolng business as Central Collection Agency, shall, within sixty
(60) days after service of this order upon them, file with the Com-
mission a report in writing, signed by each respondent named in this
order, setting forth in detail the manner and form of their compliance
with the order to cease and desist.

Ix e MATTER OF
UNITED FELT COMPAXNY ET Al.

CONSENT ORDER. ETC.. IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION AXD THE TEXTILE TFIBER PRODUCTS
IDENTIFICATION ACTS

Docket C-1282. Complaint, Jan. 3, 1968—Decision, Jan. 3, 1968

Congent order requiring a Chicago, Ill., textile manufacturer to cease misbrand-
ing its textile fiber products and failing to maintain required records.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and the Textile Fiber Products Identification Act, and by virtue
of the authority vested in it by said Acts, the Federal Trade Com-
mission, having reasons to believe that United Felt Company, a cor-
poration, and Arnold Willis, individually and as an officer of said
corporation, hereinafter referred to as respondents, have violated the
provisions of said Acts and the Rules and Regulations promulgated
under the Textile Fiber Products Identification Act, and it appearing
to the Commission that a proceeding by it in respect thereof would be
in the public interest, hereby issues its complaint stating its charges
in that respect as follows:

Paragraru 1. Respondent United Felt Company is a corporation
organized, existing and doing business under and by virtue of the laws
of the State of Illinois.

Respondent Arnold Willis is an officer of said corporate respondent.
He formulates, directs and controls the acts, practices and policies
of said corporate respondent.
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Respondents are engaged in the manufacture and sale of textile
fiber products, including batting, with their office and principal place
of business located at 3(99 South St. Louis Avenue, Chicago, Illinois.

Par. 2. Respondents are now, and for some time last past have been,
engaged in the introduction, delivery for introduction, manufacture
for introduction, sale, advermsmb, and offering for sale, in commerce,
and in the transportation or causing to be transported in commerce, and
in the importation into the United States, of textile fiber products;
and have sold, offered for sale, advertised, delivered, transported and
caused to be transported, textile fiber products, which had been adver-
tised or offered for sale in commerce; and have sold, offered for sale,
advertised, delivered, transported and caused to be transported, after
shipment in commerce, textile fiber products, either in their original
state or contained in other textile fiber products: as the terms “com-
merce” and “textile fiber products” are defined in the Textile Fiber
Products Indentification Act.

Par. 3. Certain of said textile fiber products were misbranded by
respondents within the intent and meaning of Section 4(a) of the
Textile Fiber Products Identification Act and the Rules and Regula-
tions promulgated thereunder in that they were falsely and deceptively
stamped, tagged, labeled, invoiced, advertised, or otherwise identified
as to the name or amounts of the consmtuenu fibers contained therein.

Among such misbranded textile fiber products, hut not limited
thereto, were batting materials which were represented to be 50 percent
Acrvhc 50 percent Unknown Synthetic Fibers and 95 percent Acrylic,
5 percent Other Fibers Where(w, in truth and in fact, such products
contained substantially different amounts of fibers other than as
represented.

Par. 4. Certain of the textile fiber products were misbranded by
respondents in that they were not stamped, tagged, labeled, or other-
wige identified to show each element of infermation required to be dis-
closed by Section 4 (b) of the Textile Fiber Products Identification Act,
and in the manner and form preseribed by the Rules and Regulations
pr omuloﬂted under said Act.

Amono such misbranded textile fiber products, but not limited
thereto was batting with labels which failed to disclose the true per-
centage of the fibers present by weight.

PAR. 5. Respondents have failed to maintain proper records showing
the fiber content of the textile fiber products manufactured by them, in
violation of Section 6 of the Textile Fiber Products Identification Act
and Rule 39 of the Regulations promulgated thereunder.
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Par. 6. The acts and practices of respondents, as set forth above were,
and are, in violation of the Textile Fiber Products Identification Act
and the Rules and Regulations promulgated thereunder, and con-
stituted, and now constitute, unfair methods of competition and unfair
and deceptive acts and practices in commerce, under the Federal Trade
Commission Act.

DecistoN aND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with a
copy of a draft of complaint which the Bureau of Textiles and Furs
proposed to present to the Commission for its consideration and which,
if issued by the Commission, would charge respondents with viola-
tion of the Federal Trade Commission Act and the Textile Fiber Prod-
ucts Identification Act; and

The respondents and counsel for the Commission having thereafter
executed an agreement containing a consent order, an admission by
the respondents of all the jurisdictional facts set forth in the afore-
said draft of complaint, a statement that the signing of said agree-
ment is for settlement purposes only and does not constitute an admis-
sion by respondents that the law has been violated as alleged in zuch
complaint, and waivers and other provisions as required by the Com-
mission’s Rules: and

The Commission having thereafter considered the matter and hav-
ing determined that it had reason to believe that the respondents have
violated the said Acts, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record for
a period of thirty (80) days, now in further conformity with the
procedure prescribed in § 2.34(b) of its Rules, the Commission hereby
issues its complaint, makes the following jurisdictional findings, and
enters the following order:

1. Respondent United Felt Company is a corporation organized,
existing and doing business under and by virtue of the laws of the
State of Illinois, with its office and principal place of business located
at 8729 South St. Louis Avenue, Chicago, Illinois.

Respondent Arnold Willis is an officer of said corporation and
his address is the same as that of said corporation. :
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2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceeding
isin the public interest.

ORDER

1t is ordered, That respondents United Felt Company, a corpora-
tion, and its officers, and Arnold Willis, individually and as an officer
of said corporation, and respondents’ representatives, agents and em-
ployees, directly or through any corporate or other device, in connec-
tion with the introduction, delivery for introduction, manufacture for
introduction, sale, advertising, or offering for sale, in commerce, or
the transportation or causing to be transported in commerce, or the
importation into the United States, of any textile fiber product; or in
connection with the sale, offering for sale, advertising, delivery, trans.
portation, or causing to be transported, of any textile fiber product
which has been advertised or offered for sale in commerce; or in con-
nection with the sale, offering for sale, advertising, delivery, trans-
portation, or causing to be transported, after shipment in commerce,
of any textile fiber product, whether in its original state or contained
in other textile fiber products, as the terms “commerce” and “textile
fiber product” are defined in the Textile Fiber Products Identification
Act, do forthwith cease and desist from :

A. Misbranding textile fiber products by :

1. Falsely or deceptively stamping, tagging, labeling, in-
voicing, advertising, or otherwise identifying such products
as to the name or amount of constituent fibers contained
therein.

2. Failing to affix a stamp, tag, label, or other means of
identification to each such product showing in a clear, legible
and conspicuous manner each element of information re-
quired to be disclosed by Section 4(b) of the Textile Fiber
Products Identification Act.

B. Failing to maintain and preserve proper records showing
the fiber content of the textile fiber products manufactured by
said respondents, as required by Section 6 of the Textile Fiber
Products Identification Act and Rule 89 of the Regulations
promulgated thereunder.

Itis further ordered, That the respondents herein shall, within sixty
(60) days after service upon them of this order, file with the Com-
mission a report in writing setting forth in detail the manner and
form in which they have complied with this order.
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. " Ix THE MATTER OF
I’ARGENE PRODUCTS COMPANY, INC., ET AL.

ORDER, OPINION, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT

Doclet 8717, Oomp?uinf, Oct. 13, 1966—Decision, Jan. 5. 1968

Order requiring a New York City distributor of perfumes and other toilet prep-
arations, ito cease simulating by letters or symbols the brand names of com-
petitors’ products and misrepresenting that its toilet preparations have heen
endorsed by any person, family, or organization.

CoarpLAINT *

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that L’Argene Products
Company, Inc., a corporation, also doing business as M.S., M.S. Prod-
ucts, ML.S. Products Company, and ALS. Prod. Distr., and Joseph H.
Somlo, and Magda Somlo (also known as Mrs. Joseph H. Somlo and
as Margaret Somlo), individually and as officers of said corporation,
hereinafter referred to as respondents, have violated the provisions
of said Act, and it appearing to the Commission that a proceeding by
it in respect thereof would be in the public interest, hereby issues its
complaint stating its charges in that respect as follows:

Paracraru 1. Respondent I’Argene Products Company, Inc., is a
corporation organized, existing and doing business under and by
virtue of the laws of the State of New York, with its principal office
and place of business located at 106 East 28rd Street, in the city of
New York, State of New York.

Respondent Joseph H. Somlo and his wife, Magda Somlo, are
officers of the corporate respondent. They formulate, direct and con-
trol the acts and practices hereinafter set forth. Their address is the
same as that of the corporate respondent.

Pair. 2. Respondents are now, and for some time last past have been,
engaged in the advertising, offering for sale, sale and distribution of
toilet preparations, including perfumes and colognes, to the general
public and to wholesalers, distributors, jobbers and retailers for re-
sale to the public.

Par. 8. In the course and conduct of their business, respondents now
cause, and for some time last past have caused, their said products,

*Reported as amended by Hearing Examiner's order of Jan. 24, 1967, by clarifying the
second sentence of Paragraph 4 (c).
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when sold, to be shipped from their place of business in the State of
New York to purchasers thereof located in various other States of
the United States, and maintain, and at all times mentioned herein
have maintained, a substantial course of trade in said products in com-
merce, as “commerce’” is defined in the Federal Trade Commission
Act.

Par. 4. In the course and conduct of their business in advertising,
offering for sale, sale and distribution of their said products, re-
spondents have engaged in the following practices:

(a) By using bottles, boxes and other containers and display cards
on which various letters and terms such as “A™; “C”; “Mark V¥ and
“;\Iark 53?; “}-\IS?,‘; “S?f; -‘."I‘?f; '&lld (‘\'\VTT al-l('l ii‘\YST? are il-nprillte(-l or
otherwise labeled; through the use of photographs and advertising
cireulars depicting their said products so labeled or imprinted; and
through oral statements made to wholesalers, distributors. jobbers, re-
tailers and others, respondents have represented, directly and indi-
rectly, that said products so labeled or imprinted are, respectively, the
well-known “Arpege” perfume by Lanvin Parfums, Inc.. or a copy
thereof; the well-known “Chanel” or “Chanel No. 5” by Chanel Indus-
tries, Inc., or a copy thereof; the well-known “My Sin™ perfume by
Lanvin Parfums, Inc., or a copy thereof ; the well-known “Shalimar”
perfume by Guerlain, Inc., or a copy thereof: the well-known “Tabu’
perfume by Dana Perfumes Corporation. or a copy thereof; the well-
known “White Shoulders™ perfume by Evyan Perfumes, Inc., or a copy
thereof. In truth and in fact respondents’ said products are not anv of
the well-known perfumes mentioned, and none of respondents’ said
products are copies of any of such well-known perfumes.

(b) By packaging 114 oz. containers of their said products in hoxes
bearing 214 oz. labels and through the use of boxes bearing two or
more conflicting weight or size designations, such as use of 114 oz. and
2 0z. labels on one box and the use of 314 oz. and 4 oz. labels on one box,
respondents have misrepresented the amount of said products con-
tained in such boxes. _

(c) By labeling and advertising that each of several of their per-
fumes is “The Gabor’s Family Favorite Perfume,” respondents have
represented that each such perfume is THE favorite perfume of the
Gabor family. In truth and in fact none of the perfumes so represented
1s THE favorite of any or all of the members of the Gabor family.

(d) Through use of the words “Cut Crystal” and similar expres-
sions in advertising of certain of respondents’ products, respondents
have misrepresented that the containers for such products are of cut
crystal.
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Therefore, respondents’ practices and representations described in
Paragraph Four heremabove, were and are, unfair, false, mlsleqdlno
and deceptive.: :

Par. 5. By the aforesaid practlces respondents mislead and deceive
the public as to the-identity and manufacture of respondents’ said
products as well as the quality and quantity of said products and the
containers therefor, and place in the hands of wholesalers, retailers
and others the means and instrumentalities by and through which the.y
may likewise mislead and deceive the public.

Par: 6. In the course and conduet of their business at "LH times men-
tioned herein, respondents have been in substantial competition, in
commerce, with the companies named in Paragraph Four (a) herein-
above, and with corporations, firms and individuals in the sale of toilet
preparations of the same general kind and nature as those sold by
respondents, :

‘Par. 7. The use by respondents of the aforesaid unfair, false, mis-
leading and deceptive statements, representations and practices has
had, and now has; the capacity and tendency to mislead members of the
purchasing public into the erroneous and mistaken belief that said
statements and representations were and are true, and into the pur-
chase of substantial quantities of respondents’ products by reason of

said erroneous and mistaken belief.

" Par. 8. The aforesaid acts and practices of reqwondents, as herem
alleged, were and are all to the prejudice and injury of the public and
of respondents’ competitors and constituted and now constitute, unfair
and deceptive acts and practices in commerce in violation of Section
5 of the Federal Trade Comission Act.

Mr. Howard S. E'pstein suppoi‘ting the complaint
Mr. Solomon H. Friend, Bass & Friend, New York, N.Y., for
respondents. .

Intiian Deciston BY Epcar A. Burrie, HEArRING EXAMINER
MAY 19, 1967

Prehmmary Statemem

The complaint herem was filed on October 13, 1966, and charges re-
spondents witli unfair and deceptive acts and pmctlces in commerce in
violation of Section 5 of the Federal Trade Commission Act.

Specifically, the complaint raises four issues which are set forth in
paragraphs 4(a) through 4(d) of the complaint. Paragraph Four of
the complaint alleges as follows:
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PARAGRAPH FOUR: In the course and conduct of their business in ad-
vertising, offering for sale, sale and distribution of their said products, respond-
ents have engaged in the following practices:

{a) By using bottles, boxes and other containers and display cards on which
various letters and terms such as “A”; “C”; “Mark V” and “Mark 57; “MS";
S8y W and “W?? and “WS” are imprinted or otherwise labeled; through the
use of photographs and advertising circulars depicting their said products so
labeled or imprinted; and through oral statements made to wholesalers, distrib-
utors, jobbers, retailers and others, respondents have represented, directly and
indirectly, that said products so labeled or imprinted are, respectively, the well-
known “Arpege” perfume by Lanvin Parfums, Inc., or a copy thereof; the
well-known “Chanel” or “Chanel No. 53” by Chanel Industries, Inc., or a copy
thereof; the well-known “My Sin” perfume by Lanvin Parfums, Ine, or a
copr thereof; the well-known “Shalimar” perfume by Guerlain, Inc, or a copy
thereof; the well-known “Tabu” perfume by Dana Perfumes Corporation, or a
copy thereof; the well-known “White Shoulders” perfume by Evyan Perfumes,
Inc., or a copy thereof. In truth and in fact respondents’ said products are not
any of the well-known perfumes mentioned, and none of respondents’ said products
are copies of any of such well-known perfumes.

(1) By packaging 1%% oz. containers of their said products in boxes bearing
234 labels and through the use of boxes bearing two or more conflicting weight
or size designations, such as use of 1%% oz. and 2 oz. labels on one box and the use
of 315 0z. and 4 oz. 1abels on one box, respondents have misrepresented the amount
of said products contained in such boxes.

(¢) By labeling and advertising that each of several of their perfumes is ‘“The
Gabor's Family Favorite Perfume,” respondents have represented that each such
perfume is THE favorite perfume of the Gabor family. In truth and in fact each
such perfume is at most no more than ONE OF THE favorite perfumes of the
Gabor family. ’

(d) Through use of the words “Cut Crystal” and similar expressions in ad-
vertising of certain of respondents’ products, respondents have misrepresented
‘that the containeirs for such products are of cut erystal.

Therefore, respondents’ practices and representations described in Paragraph
Four hereinabove, were and are, unfair, false, misleading and deceptive.

It thus appears that in paragraph 4(a), the complaint charges that
through the use of bottles, boxes and containers bearing various let-
ters and numerals, singly and in combination, the respondents have
represented that said initials and numerals, in and of themselves, iden-
tify certain well-known and nationally advertised perfumes; and that
through the use of such initials, and oral statements macde to whole-
salers, distributors, jobbers, retailers and others, respondents have
represented that its products labeled or imprinted with initials and
numerals are the well-known and nationally advertised perfumes or
coples thereof ; whereas in truth and in fact, respondents’ products are
not any of the well-known perfumes and none of respondents’ products
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are coples of any of the well-known perfumes. In essence, paragraph
4(a) of the complaint poses two issues: (1) whether the use of initials
and numerals, singly and in combination, imprinted upon respondents’
products, in and of themselves, constitute representations that respond-
ents’ products are the well-known and nationally advertised per-
fumes, to wit: Arpege by Lanvin, Chanel No. 5 by Chanel Industries,
My Sin by Lanvin, Shalimar by Guerl lain, Tabu by Dana, and White
Shoulders by Evyan; and (2) whether by the use of initials and nu-
merqls, tocrether with oral statements and/or written advertising ma-
terial, respondents represented that its perfumes are products of the
well- Lnown perfumes mentioned or copies thereof.

With respect to paragraph 4(a) of the complaint, respondent’s an-
swer has denied that the use of initials in and of themselves, imprinted
upon respondents’ products, identify any of the well-known and na-
tionally advertised perfumes; has denied the making of oral state-
ments and/or the use of photographs and advertisements to represent
that respondents’ products are the well-known and nationally adver-
tised perfumes aforementioned or a copy thereof, or that 1esponaentQ
proclucts are confusingly similar to any of the said nationally adver-
tised perfumes or any other nationally advertised perfumes. Respond-
ents’ answer further alleges that lebl)Olld(-.lltb have used initials to
identify its various fragrances and that said initials have been used in
a manner which clearly and conspicuously reveals in immediate con-
nection therewith the actual name of the manufacturer, compounder
and/or distributor of said products, to wit: the corporate respondent
and/or M.S. Products Company. Respondents" answer further alleges
that any prohibition against the use of initials to identify respondents’
flaomnceq would be inappropriate, illegal and contrary to the public
interest since the initials, numerals and designations used by respond-
ents are in the public domain because they are nothing more than
letters of the alphabet and numerals comprising a part of the English
language. ’

Paragraph 4(b) of the complaint, in essence, poses the issue as to
whether respondents have misrepresented the amount of the contents
of its products. Respondents’ answer denies such misrepresentations
and, as a matter of fact, during the course of the hearings herein, com-
plaint counsel withdrew this charge for lack of proof (Tr. 92). The
issue raised by paragraph 4(b) of the complaint has thus been re-
moved from this case.

Paragraph 4(c) of the complaint * poses the issue as to whether cer-
tain of respondents’ products labeled and advertised as “The Gabor’s

* Leave to amend Paragraph 4(c) of the complaint was granted by order of the hearing
examiner dated January 24, 1967.
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Family Favorite Perfume™ have been misrepresented as such in that,
in truth and in fact, none ot respondents’ perfumes is THE favorite
perfume of any or all of the members of the Gabor family. Respond-
ents’ answer denies the charges of misrepresentation with respect to
its Grabor perfume and alleges that the reference to “The Gabor's Fam-
ily Favorite Perfume” was made pursuant to contractual agreements
with the Gabor family, i.e., Jolie Gabor, Eva Gabor, Magda Gabor,
and Zsa Zsa Gabor.?

Paragraph 4(d) of the complaint poses the issue as to whether re-
spondents have misrepresented that certain of the containers for re-
spondents’ products are. cut crystal. At the hearing this issue was
clarified and sharpened so as to indicate that the only issue was
whether respondents’ containers were cut, complaint counsel’s witness
having conceded that respondents’ containers were, in fact, crystal.
Respondents” answer alleged that respondents’ containers were, in fact,
cut crystal and had been sold to respondents as such by a nationally
recognized corporation.

The hearing examiner has carefully considered the proposed find-
ings of fact and conclusions supplemented by briefs of complaint
counsel, counsel for respondents, and such proposed findings and con-
clusions if not herein adopted, either in the form proposed or in sub-
stance, are rejected as not supported by the record or as involving
immaterial matters.

Findings of Fact

1. Respondent L’Argene Products Company, Inc., is a corporation
organized, existing, and doing business under and by virtue of the
laws of the State of New York, with its principal office and place of
business located at 106 East 23rd Street, New York, New York (An-
swer, par.1,p.1).

2. Respondent Joseph H. Somlo and his wife, Magda Somlo, are
officers of the corporate respondent. They formulate, direct and control
the acts and practices hereinafter set forth. Their address is the same
as that of the corporate respondent (Answer, par. 1, p.1; Tr. 148-50).

3. Respondents are now, and for some time past have been, engaged
in the advertising, offering for sale, sale, and distribution of toilet

2 As subsequently discussed herein, this issue, for all intents and purposes, has likewise
been removed as a contested issue in this case. Complaint counsel agreed to the receipt
in evidence of RXs 7 through 11, which specifically demonstrate that respondents’ refer-
ence to the Gabor family was expressiy authorized by the Gabors. Complaint counsel also
stipulated that if the members of the Gabor family had testified, they would have confirmed
that respondents’ perfumes were in truth and in fact one of the favorite perfumes of the
Gabor family and each member thereof, i.e., a favorite perfume of the Gabor family, rather
than ¢he favorite perfume of the Gabor family.
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preparations, including perfumes and colognes, to the general public
and to wholesalers, distributors, jobbers, and retailers for resale to the
public (Answer, par. 2, p. 1; CX 7, 8, 26, 36, 73 & T4; Tr. 174204,
188-90). :

4. In the course and conduct of their business, respondents now
cause, and for some time past have caused, their said products, when.
sold, to be shipped from their place of business in the State of New
York to purchasers thereof located in various other States of the
United States, and maintain a substantial course of trade in said
products in commerce, as “commerce” is defined in the Federal Trade
Commission Act (Answer, par. 3, pp. 1-2; Tr. 168-69, 172-73; CX 20)..

5. In the course and conduct of their business in advertising, offer-
ing for sale, sale and distribution of their said products, respondents
have engaged in the practice of using bottles, boxes and other contain-
ers and display cards on which various letters and terms, such as AT
«Q?; “Mark V? and “Mark 5”; “MS”; “S7; “T”; and “IW” and “WS”
are imprinted or otherwise labeled (Tr. 155, 157,159; CXs 1-2, 5-6, 11,.
17, 19, 28, 38-41, 43-46, 48—49, 52, 58-65, 70-T1 & 73).

6. In the course and conduct of their business in advertising, offer-
ing for sale, sale and distribution of their said products, respondents
have engaged in the practice of using photographs and advertising’
cireulars depicting their said products so labeled or imprinted, and
in making oral statements in connection therewith to wholesalers, dis-
tributors, jobbers, retailers and others, have represented, directly and
indirectly, that said products so labeled or imprinted ave, respectively,
the well-known “Arpege” perfume by Lanvin Parfums, Inc., or a copy
thereof, the well-known “Chanel” or “Chanel No. 5" by Chanel In-
dustries, Inc., or a copy thereof, the well-known “My Sin” perfume by
Lanvin Parfums, Inc., or a copy thereof, the well-known “Shalimar™
perfume by Guerlain, Inc., or a copy thereof, the well-known “Tabu”
perfume by Dana Perfumes Corporation or a copy thereof, the well-
known “White Shoulders” perfume by Evyan Perfumes, Inc., or a
copy thereof (Tr. 898-402).°

3 Mr. Aaron Freedman testified that a representative of respondent L'Argene company
told him that the letters “C,’ “MS,” #WS" and “A” were copies of “Chanel,”’ “My Sin,”
“White Shoulders” and “Arpege” perfumes. In furtherance of this oral representation, the
L’Argene representative wrote this information for Mr. Freedman on the invoice for
L’Argene products which Mr, Freediman purchased (Tr. 542-44; CX 20).

Mr. Herbert Belfer testified that when he was at a trade show in New York City and
first bought respondents’ perfumes, he was told at the L'Argene hooth that the initial
perfumes were the exact scents of Arpege, My Sin, White Shoulders, and Chanel
(Tr. 408-13).

These witnesses further testified that they made representations for L'Argene initial
perfuntes to their customers substantially the same as had been made to them hy the
L'Argene representatives (Tr. 412, 550).
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7. None of respondents’ initial perfumes are copies of any such
well-known perfumes as set forth in Finding No. 6 (Answer, par.
p- 2; Tr. 630-48, 650).

8. In the course and conduct of their business in adveltlslng, offer-
ing for sale, sale and distribution of their said products, respondents
have engaged in the practice of representing, labeling and advertis-
ing that each of several of their perfumes is “The Gabor’s Family
Favorite Perfume,” when, in fact, none of the perfumes so repre-
sented is THE favorite of any or all of the members of the Gabor
family (Tr. 432-38; P.H.C. Tr. 4-31; RX 6-11; CX 72).*

9. Complaint counsel, during the course of the hearings herein,
withdrew the allegation concerning conflicting weights and weight
labels on respondents’ produects (complaint, par. 4(b), p. 17) and no
finding is therefore made in this connection (Tr. 91-92).

10. In the course and conduct of their business in advertising, offer-
ing for sale, sale and distribution of their said products, respondents
have engaged in the practice of using the words “Cut Crystal” in
advertising certain of their products, and have misrepresented that
the containers for such products are of cut crystal.’

11. By the aforesaid practices respondents mislead and deceive the
public as to (1) the identity of said products; (2) the quality of the
containers therefor; and (3) endorsements as to such products (Tr.
340, 392-97, 44250, 461-62, 499, 564-67; CX 10, 10e, 15, 21-22, 31-33).

12. In the course and conduct of their business at all times men-
tioned herein, respondents have been in substantial competition, in
commerce, with the companies named in Fmdlng No. 6, supra, and
with other corporations, firms, and individuals in the sale of toilet
preparations of the same general kind and nature as those sold by
respondents (RX 15).

4 Counsel stipulated that if the Gabors testified they would state the perfumes to be
a favorite perfume not the favorite.

5 Mr. Bugene Henn testified at length concerning whether respondents’ glass containers
are “cut crystal.” Mr. Henn's opinions and observations were based on his more than 40
vears' experience in the field of glass, especially cut crystal wares (Tr. 833-42, 878-79).
In summary, Mr. Henn described what cut crystal is, using examples he brought with him
to the hearings. His explanation was that cut erystal is a erystal object that is marked
or cut into by a hand operation. The crystal object may have been produced in a mold,
but to be called “cut crystal” there has to be hand cutting operations performed on the
crystal object (‘Tr. 846—48, 850, 895, 897). However, respondents’ containers are all molded
and the design work or markings thereon are part of the machine dies (Tr. 858, 891, 895,
896, 911). See the colloquy between the hearing examiner and Mr. Henn to the following
effect (Tr. 901) :

“H.E.: Could entirely molded crystal be called cut erystal in any sense of the word?

“Henn : Never,”
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1. Respondents’ practices and representations as described in Find-
ings No. 6 through 11, supra, were and are unfair, false, misleading
and deceptive.

2. The use by respondents of the aforesaid unfair, false, misleading
and deceptive statements, representations and practices has had, and
now has, the capacity and tendency to mislead members of the pur-
chasing public into the erroneous and mistaken belief that said state-
ments and representations were and are true, and into the purchase
of substantial quantities of respondents’ products by reason of said
erroneous and mistaken belief. '

3. The acts and practices of respondents were, and are, all to the
prejudice and injury of the public and of respondents’ competitors
and constituted and now constitute, unfair and deceptive acts and
practices in commerce in violation of Section 5 of the Federal Trade
Commission Act.

NATURE OF ORDER

The hearing examiner’s attention has been directed to Panat Jewelry
C'o., Inc., Dkt. No. 8660, decided by the Commission only a few weeks
ago on February 8, 1967 [71 F.T.C. 99]. In that case, the respondents
had not only used initials, but in addition, had packaged their scents
to represent genuine perfumes, had preticketed their scents with
a price comparable to the price of genuine perfumes, had used a
depiction of the Eiffe] Tower and the French flag to suggest that the
perfumes were the popular imported brands and had made repeated
oral and written representations to its dealers that its scents were
imitations of the genuine perfumes whose initials were shown on
the respondents’ packages. Even under such compelling facts, how-
ever, the only order issued by the hearing examiner and adopted by the
Commission was an order prohibiting the use of any letters, num-
erals, or symbols associated with nationally advertised perfumes
without clearly and conspicuously revealing, in immediate conjunc-
tion therewith, the actual trade name of the manufacturer of said
products.

Respondents’ counsel urges the Panet decision makes it quite clear
that the Commission itself recognizes the patent impropriety of any
order which absolutely prohibits the use of letters and numerals of
the English language.

Respondents’ counsel further urges that the Panet case is an
fortiori ruling supporting respondents’ contention herein that the use
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of letters, together with the actual trade name of the manufacturer or
distributor of the products, is not deceptive.

However, complaint counsel opposes this theory as follows:

The only way the deceptive and misleading use of the letters can be stopped
is to prohibit the respondents from using the letters on their products. Thus, mis-
representations by respondents and by third parties who purchase such products
from respondents can be permanently and effectively halted. Respondents have
no vested interest or right to the use of letters to designate their products, and
therefore the Commission can properly prohibit the use of the initials if they are
used as a means of deception.

The answer to the foregoing is that no one has a vested interest in
letters of the alphabet (including respondents’ competitors) unassoci-
atec with some trademark design. The cases cited by complaint counsel
ave not in point sinee they involve meaningful, or trade, name simula-
tions that are clearly misvepresentations in and of themselves. The fact
that certain letters facilitate misrepresentation does not mean that
their use in and of itself is misrepresentative. In fact, in this case, in
the absence of affirmative misrepresentative statements it would be dif-
ficult to confuse respondents’ products with the considerably more ex-
pensive brands known to the public. The relief established by the Com-
mission in the Panat case, therefore, appears appropriate here, par-
ticularly in context with the fact that there has been no consumer testi-
mony indicating that anyone has been or could be deceived by the use
of the letters unaugmented by affirmative misrepresentations, or that
the public is unaware of the trade names of perfume manufacturers of
well-known brands.

Furthermore, the hearing examiner is not at all impressed with
complaint counsel’s instrumentality theory. This does have some signi-
ficance under common law tort concepts, or as evidence of conspira-
torial participation, where the instrumentality put into the hands of
another may reasonably be expected to be dangerous, or a part of the
conspiratorial act. Its relationship to this deception, however, seems
rather obscure. Even if applied, there is no evidence of the fact that the
public could reasonably be expected to be deceived by the use of the
so-called instrumentality (i.e., the letters of the alphabet used to iden-
tify fragrances) in the absence of a direct misrepresentation as to the
products themselves which the use of the letters facilitates. The letters
themselves, nevertheless, are not the proximate cause of the deception.
Therefore, an order enjoining the use of such letters or any letters in
the alphabet would be too broad in scope to be realistic in the absence
of product-word simulation or trademark simulation. Such latter
simulation should, of course, be directly enjoined.

418-345—T72 3
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Applied to the facts here, the Commission’s order in the Panat case
seems more appropriate than sections one through six of complaint
counsel’s proposed order. The Commission’s order in that case pro-
hibits the use of :
any letters, numerals or symbols that are associated with or otherwise sugges-
tive of nationally advertised or well-known perfumes, toilet waters, or related
products in the labeling or advertising of respondents’ products without clearly
and conspicuously revealing in immediate conjunction therewith, the actual trade
name of the manufacturer of said products.

Although the order issued by the Commission in the Panat case may
not avoid all third-party misrepresentations concerning the products
at issue, this is true with regard to almost any reasonable order that
might be issued against a respondent to avoid a possible deception of
their products by unserupulous persons over whom the product manu-
facturer has no control. The Commission’s approach to this problem
in the Panat case has been especially realistic in issuing an order that
will discourage rather than facilitate misrepresentation as found here
by requiring that the respondent clearly and unequivocally denote
who manufactures the product. The public is not devoid of any respen-
sibility in ascertaining what product manufacturer it is dealing with.
Accordingly,

ORDER

It s ordered, That respondents I’Argene Products Company, Inc.,
a corporation, and its officers, and Joseph H. Somlo and Magda Somlo,
individually and as officers of said corporation, and respondents’
agents, representatives, and employees, directly or through any cor-
porate or other device, in connection with the offering for sale, sale
or distribution of perfume or other toilet preparations, in commerce,
as “commerce” is defined in the Federal Trade Commission Act, do
forthwith cease and desist from:

1. Using the letters A, C, MS, T, W, WS, or any other letters,
numerals, or symbols either singly or in combination in the ad-
vertising or labeling of said perfumes, toilet waters or cosmefics,
to designate or describe the kind or quality thereof without clearly
and conspicuously revealing in immediate connection therewith
the actual trade name of the manufacturer, compounder or distrib-
utor of said products.

2. Representing, directly or by implication that any of re-
spondents’ toilet preparations is, or is the same as, or a copy, or
reproduction, or chemical reproduction of, products sold under
the brand names “Arpege” or “My Sin” by Lanvin Parfums, Inc.;
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“Chanel” or “Chanel No. 5” by Chanel Industries, Inc.s
“Shalimar” by Guerlain, Inc.; “Tabu” by Dana Perfumes Corpo-
ration; “White Shoulders” by Evyan Perfumes, Inc.; or any
other well-known or nationally advertised perfume or other toilet
preparation. :

3. Misrepresenting, directly or indirectly, that any of the per-
fumes or toilet preparations sold, distributed or offered for sale by
respondents, is or are THE favorite of any person or family even
if any perfume or toilet preparation is A favorite thereof; or
falsely representing in any manner that any person, family, cor-
poration or any other organization has given a testimonial, en-
dorsement or recommendation concerning respondents’ business
or any of their said products.

4. Representing that molded glass or molded crystal containers
are of cut glass, or cut crystal, or misrepresenting in any manner
the quality of the containers used in bottling or packaging said
products. '

OrixioN oF THE COMMISSION

JANUARY 5, 1968

This matter is before the Commission on the appeal by complaint
counsel from the hearing examiner’s initial decision finding that re-
spondents had engaged in various unfair and deceptive practices in
commerce and in violation of Section 5 of the Federal Trade Commis-

"sion Act.

Respondents are engaged in the sale and distribution of toilet prep-
arations, including perfumes and colognes to the general public and to
wholesalers, distributors, jobbers and retailers for resale to the public.
The complaint charges that by labeling their products with certain
initials, including “A,” “C,” “MS” and “WS,” and through oral repre-
sentations, respondents have represented that their products are the
same as, or copies of, certain well-known perfumes, including “Ar-
pege” by Lanvin Parfums, Inc.; “Chanel No. 5” by Chanel Industries,
Inc.; “My Sin” by Lanvin Parfums, Inc.; and “White Shoulders” by
Evyan Perfumes, Inc. The complaint also charges that respondents
had placed in the hands of wholesalers, jobbers and retailers, the means
by which they might mislead the public as to the quality and contents
of their products.

The hearing examiner, concluding that the practices of respondents
had a tendency to mislead and be deceptive, ordered respondents to
refrain from using initials in the advertising and distribution of their
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products without disclosing the trade name of the distributor in cloze
conjunction with the initials. Respondents were also prohibited from
representing, in any manner, that their products were the same as, or
copies of, the nationally known perfumes named above.

Oral argument was waived and the appeal was submitted to the
Commission on the briefs alone. Counsel supporting the complaint
appealed solely on the ground that the order entered by the examiner
is inadequate to prevent respondents from continuing their deception
and that nothing short of an absolute prohibition against the use of
any initials by respondents would be an adequate remedsy.

Respondents argued that the record does not support a more strin-
gent order and that the examiner’s order is appropriate and in accord
with past Commission action in adjudicated cases involvi ing similar
issues.?

The record supports the examiner’s conclusion there was no decep-
tion per se in the use of initials. The misrepresentation found here oc-
curred only when these labels were coupled with oral statements. The
order prohibits use of initials without certain disclosures. It also bars
representations, in any manner, that respondents’ products are the
same as, or copies of, any well-known perfumes.

We do not agree with complaint counsel’s argument that the exam-
iner erred in not including an “instrumentality” provision in his order.
If it is not deceptive to use initials, we are hard pressed to see how
respondents could be placing the means to deceive the public in the
hands of their distributors by merely providing them with labeled
products. The requested provision is unnecessary and inappropriate.

We think that the examiner’s order is appropriate in this matter.
‘The order proposed by him contains provisions which in our judg-
ment are adequate to deal with the deception which is at the core of
the present proceeding and to prohibit related misrepresentations
which might be made in the future. Accordingly, we deny the appeal of
-counse] supportlno the complaint and affirm the order of the heflrlno
examiner in disposition of this matter.

Fixar Orper

1t is ordered. That respondents I’Argene Products Company, Inc.,
a corporation, and its officers, and Joseph H. Somlo and Magda Somlo,
individually and as officers of said corporation, and respondents’
agents, representatives, and employees, directly or through any cor-

11t is noted that none of the cases éited by complaint counsel in support of his arguments
were adjudicated.
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porate or other device, in connection with the offering for sale, sale
or distribution of perfume or other toilet preparations, in commerce,
as “commerce” is defined in the Federal Trade Commission Act, do
forthwith cease and desist from:

1. Using the letters A, C, MS, T, W, WS, or any other letters,
numerals, or symbols, either singly or in combination, in the ad-
vertising or labeling of said perfumes, toilet waters or cosmetics,
to designate or describe the kind or quality thereof without clearly
and conspicuously revealing in -immediate connection therewith
the actual trade name of the manufacturer, compounder or dis-
tributor of said products.

2. Representing, directly or by implication that any of respond-
ents’ toilet preparations is, or is the same as, or a copy, or repro-
duction, or chemical reproduction of, products sold under the
brand names “Arpege” or “My Sin” by Lanvin Parfums, Inc.;
“Chanel” or “Chanel No. 5” by Chanel Industries, Inc.; “Shali-
mar” by Guerlain, Inc.; “Tabu” by Dana Perfumes Corporation ;
“White Shoulders”™ by Evyan Perfumes, Tne.: or any other
well-known or nationally advertised perfume or other toilet
preparation.

3. Misrepresenting, directly or indirectly, that any of the
perfumes or toilet preparations sold, distributed or offered for
sale by respondents, is or are THE favorite of any person or
family even if any perfume or toilet preparation is A favorite
thereof: or falsely representing in any manner that any person,
family, corporation or any other organization has given a testi-
monial, endorsement or recommendation concerning respondents’
business or any of their said products.

4. Representing that molded glass or molded crystal containers
are of cut glass, or cut crystal, or misrepresenting in any manner
the quality of the containers used in hottling or packaging said
products.

[t is further ordered, That respondents I’Argene Products Com-
pany, Inc., a corporation, and its officers, and Joseph H. Somlo and
Magda Somlo, individually and as officers of said corporation, shall,
within sixty (60) days after service upon them of this order, file with
the Commission a report, in writing, setting forth in detail the manner
and form in which they have complied with the order to cease and
desist set forth herein.
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Ix tHE MATTER OF
OLIVER BROTHERS, INC.,,ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION, THE WOOL PRODUCTS LABELING AND THE
TEXTILE FIBER PRODUCTS IDENTIFICATION ACTS

Docket 0—1283. Complaint, Jan. 8, 1968—Decision, Jan. 8, 1968

Consent order requiring a Philadelphia, Pa. manufacturer of men's athletic
wear to cease misbranding its wool products and deceptively advertising its
textile fiber products.

CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
the Wool Products Labeling Act of 1539 and the Textile Fiber Prod-
ucts Identification Act, and by virtue of the authority vested in it by
said Acts, the Federal Trade Commission, having reason to believe that
Oliver Brothers, Inc., a corporation, and Irvin Segal, individually and
as an officer of said corporation, hereinafter referred to as respondents,
have violated the provisions of said Acts and the Rules and Regu-
lations promulgated under the Wool Products Labeling Act of 1939
and the Textile Fiber Products Identification Act, and it appearing
to the Commission that a proceeding by it in respect thereof would be
in the public interest, hereby issues its complaint stating its charges in
that respect as follows:

Paracrapu 1. Respondent Oliver Brothers, Inc., is a corporation
organized, existing and doing business under and by virtue of the laws
of the State of Pennsylvania with its office and principal place of
business located at 147 North 10th Street, Philadelphia, Pennsylvania.

Individual respondent Irvin Segal is an officer of the corporate re-
spondent. He formulates, directs and controls the acts, practices and
policies of said corporation including those hereinafter set forth and
his office and principal place of business is the same as that of the
corporate respondent.

Respondents are manufacturers of men’s athletic wear.

Par. 2. Respondents, now and for some time last past, have manu-
factured for introduction into commerce, introduced into commerce,
sold, transported, distributed, delivered for shipment, shipped and
offered for sale, in commerce as “commerce” is defined in said Wool
Products Labeling Act of 1939, wool products as “wool products” is
defined therein.

Par. 8. Certain of said wool products were misbranded within the
intent or meaning of Section 4(a) (1) of the Wool Products Labeling
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Act of 1939 and the Rules and Regulations promulgated thereunder,
in that they were falsely and deceptively stamped, tagged, labeled, or
otherwise identified with respect to the character and amount of the
constituent fibers contained therein.

Among such misbranded wool products, but not limited thereto,
were woolen jackets stamped, tagged, labeled, or otherwise identified
as containing “All Reprocessed Wool,” whereas in truth and in fact,
said wool products contained substantially different fibers and amounts
of fibers than as represented.

Par. 4. Certain of said wool products were further misbranded in
that they were not stamped, tagged, labeled, or otherwise identified as
required under the provisions of Section 4(a) (2) of the Wool Prod-
ucts Labeling Act of 1939 and in the manner and form as prescribed
hy the Rules and Regulations promulgated under said Act.

Among such misbranded wool products, but not limited thereto,
were certain woolen jackets with labels on or affixed thereto which
failed to disclose the percentage of the total fiber weight of the wool
product, exclusive of ornamentation not exceeding 5 per centum of
said total fiber weight, of (1) wool; (2) reprocessed wool; (3) reused
wool; (4) each fiber other than wool, when said percentage by weight
of such fiber was 5 per centum or more; and (5) the aggregate of all
other fibers.

Pair. 5. Certain of said wool products were misbranded in violation
of the Wool Products Labeling Act of 19389 in that they were not
stamped, tagged, labeled, or otherwise identified in accordance with
the Rules and Regulations promulgated thereunder in that wool prod-
ucts were offered or displayed for sale or sold to purchasers or the con-
suming public and the required stamp, tag, label, or other mark of
identification attached to the said wool product and the required in-
formation contained therein, was minimized, rendered obscure and
inconspicuous, and placed so as likely to be unnoticed or unseen by
purchasers and purchaser-consumers by reason of ameng others,

(a) Small indistinet type.

(h) Crowding, intermingling, or obscuring with designs, vignettes,
or other written, printed or graphic matter, in violation of Rule 11 of
the Rules and Regulations.

Par. 6. The acts and practices of the respondents as set forth above
in Paragraphs Three, Four and Five were, and ave, in violation of the
ool Products Labeling Act of 1939 and the Rules and Regulations
promulgated thereunder, and constituted, and now constitute, unfair
and deceptive acts and practices and unfair methods of competition in
commerse, within the intent and meaning of the Federal Trade Com-
mission Act.



32 FEDERAL TRADE COMMISSION DECISIONS

Complaint : 73 F.T.C.

Par. 7. Respondents are now, and for some time last past have been,
engaged in the introduction, delivery for introduction, manufacture
for introduction, sale, advertising, and offering for sale, in commerce,
and in the transportation or causing to be transported in commerce,
and in the importation into the United States, of textile fiber prod-
ucts; and have sold, offered for sale, advertised, delivered, transported
and caused to be transported, textile fiber products, which have been
advertised or offered for sale in commerce; and have sold, offered for
sale, advertised, delivered, transported and caused to be transported,
after shipment in commerce, textile fiber products, either in their
original state or contained in other textile fiber products; as the terms
“commerce” and “textile fiber product” are defined in the Textile Fiber
Products Identification Act.

Par. 8. Certain of said textile fiber products were falsely and de-
ceptively advertised in that respondents, in making disclosures or
implications as to the fiber content of such textile fiber products in
written advertisements used to aid, promote, and assist, directly or
indirectly in the sale or offering for sale of said products, failed to
set forth the required information as to fiber content as specified by
Section 4(c) of the Textile Fiber Products Identification Act and in
the manner and form prescribed by the Rules and Regulations promul-
gated under said Act.

Among such textile fiber products, but not limited thereto, were
articles of wearing apparel which were falsely and deceptively ad-
vertised by means of a “catalogue” distributed by respondents through-
out the United States in that the true generic names of the fibers
contained in such textile fiber products were not set forth in such
catalogue.

Par. 9. By means of the aforesaid advertisements and others of
similar import and meaning not specifically referred to herein, re-
spondents falsely and deceptively advertised textile fiber products in
violation of the Textile Fiber Products Identification Act in that
said textile fiber product were not advertised in accordance with the
Rules and Regulations promulgated thereunder in the following
aspects:

A. Fiber trademarks were used in advertising textile fiber prod-
ucts without the full disclosure of the fiber content information re-
quired by the said Act and the Rules and Regulations thereunder
in at least one instance in said advertisement, in violation of Rule
41(a) of the aforesaid Rules and Regulations.

B. Fiber trademarks were used in advertising textile fiber products
containing more than one fiber and such fiber trademarks did not
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appear in the required fiber content information in immediate prox-
imity and conjunction with the generic names of the fibers in plainly
legible type or lettering of equal size and conspicuousness, in violation
of Rule 41(b) of the aforesaid Rules and Regulations.

Par. 10. The acts and practices of the respondents as set forth in
Paragraphs Eight and Nine were, and are, in violation of the Textile
Fiber Products Identification Act and the Rules and Regulations
promulgated thereunder and constituted, and now constitute, unfair
methods of competition and unfair and deceptive acts or practices, in
commerce, under the Federal Trade Commission Act.

DecisioNn AxD ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with a
copy of a draft of complaint which the Bureau of Textiles and Furs
proposed to present to the Commission for its consideration and
which, if issued by the Commission, would charge respondents with
violation of the Federal Trade Commission Act, the Textile Fiber
Products Identification Act and the Wool Products Labeling Act of
1939; and

The respondents and counsel for the Commission having thereafter
executed an agreement containing a consent order, an admission by
the respondents of all the jurisdictional facts set forth in the afore-
said draft of complaint, a statement that the signing of said agree-
ment is for settlement purposes only and does not constitute an ad-
mission by respondents that the law has been violated as alleged in
such complaint, and waivers and other provisions as required by the
Commission’s Rules; and

The Commission having thereafter considered the matter and hav-
ing determined that it had reason to believe that the respondents
have violated the said Acts, and that complaint should issue stating
its charges in that respect, and having thereupon accepted the exe-
cuted consent agreement and placed such agreement on the public
record for a period of thirty (30) days, now in further conformity
with the procedure prescribed in § 2.34(b) of its Rules, the Commis-
sion hereby issues its complaint, makes the following jurisdictional
findings, and enters the following order.

1. Respondent Oliver Brothers, Inc., is a corporation organized,
existing and doing business under and by virtue of the laws of the
State of Pennsylvania, with its office and principal place of business
located at 147 North 10th Street, Philadelphia, Pennsylvania.
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‘Respondent Irvin Segal is an officer of said corporation and his
address is the same as that of said corporation.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceed-
ing is in the public interest.

ORDER

It is ordered, That respondents Oliver Brothers, Inc., a corpora-
tion, and its officers, and Irvin Segal, individually and as an officer
of said corporation, and respondents’ representatives, agents and
employees, directly or through any corporate or other device, in con-
nection with the introduction or manufacture for introduction into
commerce, or the offering for sale, sale, transportation, delivery for
shipment or shipment, in commerce, of wool products as “commerce”
and “wool product” are defined in the Wool Products Labeling Act
of 1939, do forthwith cease and desist from misbranding such
products by : :

1. Falsely or deceptively stamping, tagging, labeling, or other-
wise identifying such produects as to character or amount of
constituent fibers contained therein.

2. Failing to securely affix to, or place on, each such product
a stamp, tag, label, or other means of identification correctly
showing in a clear and conspicuous manner each element of
information required to be disclosed by Section 4(a)(2) of the
‘Wool Products Labeling Act of 1939.

8. Affixing or placing the stamp, tag, label, or mark of identi-
fication required under the said Act or the information required
by said Act and the Rules and Regulations promulgated there-
under, on wool products in such a manner as to be minimized,
rendered obscure or inconspicuous or so as to be unnoticed or
unseen by purchasers and purchaser-consumers, when said wool
products are offered or displayed for sale or sold to purchasers
or the consuming public.

It is further ordered, That respondents Oliver Brothers, Inc., a
corporation, and its officers, and Irvin Segal, individually and as an
officer of said corporation, and respondents’ representatives, agents
and employees, directly or through any corporate or other device, in
connection with the introduction, delivery for introduction, manu-
facture for introduction, sale, advertising, or offering for sale, in
commerce, or the transportation or causing to be transported in
commerce, or the importation into the United States, of any textile
fiber product; or in connection with the sale, offering for sale, ad-
vertising, delivery, transportation, or causing to be transported, of
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any textile fiber product which has been advertised or offered for sale
in commerce; or in connection with the sale, offering for sale, ad-
vertising, delivery, transportation, or causing to be transported, after
shipment in commerce, of any textile fiber product, whether in its
original state or contained in other textile fiber products, as the
terms “commerce” and “textile fiber products” are defined in the
Textile Fiber Products Identification Act, do forthwith cease and
desist from falsely and deceptively advertising textile fiber
products by :

1. Making any representations, directly or by implication, as
to fiber content of any textile fiber product in any written ad-
vertisment which is used to aid, promote, or assist, directly or
indirectly, in the sale or offering for sale of such textile fiber
product, unless the same information required to be shown on
the stamp, tag, label, or other means of identification under Sec-
tion 4(b) (1) and (2) of the Textile Fiber Products Identifica-
tion Act is contained in the said advertisement, except that the
percentages of the fibers present in the textile fiber product need
not be stated.

2. Using a fiber trademark in an advertisement without a full
disclosure of the required content information in at least one
instance in the said advertisement.

3. Using a fiber trademark in advertising textile fiber products
containing more than one fiber without such fiber trademark ap-
pearing in the required fiber content information in immediate
proximity and conjunction with the generic name of the fiber in
plainly legible type or lettering of equal size and conspicuousness.

1t is further ordered, That the respondents herein shall, within

sixty (60) days after service upon them of this order, file with the

Commission a report in writing setting forth in detail the manner
and form in which they have complied with this order.

Ix taE MATTER OF
MASTERCRAFT FURNITURE CORPORATION ET AL.

CONSENT ORDER, ETC.y IN REGARD TO THE ALLEGED VIOLATION OF THE FED-
ERAL TRADE COMMISSION ACT

Docket C-128). Complaint, Jan. 8, 1968—Decision, Jan. 8, 1968

Consent order requiring an Omaha, Nebr., furniture manufacturer to cease
falsely representing its products as nationally advertised, preticketing its
merchandise, making deceptive guarantees, and supplying others with means
to deceive purchasers.
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Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that Mastercraft Furni-
ture Corporation, a corporation, and Julius Katzman and Maurice
Katzman, individually and as officers of said corporation, hereinafter
referred to as respondents, have violated the provisions of said Act,
and it appearing to the Commission that a proceedings by it in respect
thereof would be in the public interest, hereby issues its complaint
stating its charges in that respect as follows:

Paracrarz 1. Respondent Mastercraft Furniture Corporation is a
corporation organized, existing and doing business under and by
virtue of the laws of the State of Nebraska, with its principal office
and place of business located at 1111 North 13th Street, in the city of
Omaha, State of Nebraska.

Respondents Julius Katzman and Maurice atzman are officers of
the corporate respondent. They formulate, direct and control the acts
and practices of the corporate respondent, including the acts and
practices hereinafter set forth. Their address is the same as that of
the corporate respondent.

Par. 2. Respondents are now, and for some time last past have been,
engaged in the manufacturing, advertising, offering for sale, sale and
distribution of furniture to retailers and dealers for resale to the
publie.

Par. 3. In the course and conduct of their said busiuess, respondents
now cause, and for some time last past have caused, their said products,
when sold, to be shipped from their place of business in the State of
Nebraska to purchasers thereof located in various other States of the
United States, and maintain, and at all times mentioned herein have
maintained, a substantial course of trade in said products in commerce
as “commerce” is defined in the Federal Trade Commission Act.

Par. 4. In the course and conduct of their aforesaid business, and for
the purpose of inducing the purchase of their furniture, the respond-
ents have engaged in the practice of attaching, or causing to be at-
tached, price tickets to their said furniture upon which certain price
amounts are printed. Respondents have disseminated, or caused to be
disseminated, price lists and catalogs and other forms of advertising
in which certain amounts are shown as the retail prices of respond-
ents’ furniture. Said prices are represented as “Nationally advertised”
on the price tags and in the said advertising material.
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Respondents thereby represent, directly or by implication:

1. That said amounts ave a good faith estimate of the actual retail
price, which does not appreciably exceed the highest price at which
substantial sales of respondents’ furniture are made in respondents’
trade area, and

9. That respondents’ products and prices are nationally advertised.

Par. 5. In truth and in fact:

1. Said prices appearing on the respondents’ price tags and in their
price lists, catalogs and other forms of advertising are not their good
faith estimate of the actual retail prices at which substantial sales
of respondents’ furniture are and have been made in their trade area
but appreciably exceed the highest price at which substantial sales are
made in respondents’ trade area.

2. Respondents do not advertise their products or prices in nation-
ally distributed publications or other advertising or promotional
media.

Therefore, the statements and representations as set forth in Para-
graph Four hereof were, and ave, false, misleading and deceptive.

Pagr. 6. In the course and conduct of their aforesaid business, and for
the purpose of inducing the purchase of their furniture, the respond-
ents have made numerous statements in their promotional material
and on tags and labels attached to this furniture with respect to their
guarantee accompanying their products.

Typical and illustrative of the aforesaid statements. bt not all
inclusive thereof, are the following:

TFeaturing the famous Lifetime Construction Guarantee
Famous for the Lifetime Construction Guarantee

Par. 7. By and through the use of the above-quoted statements and
representations and others of similar import and meaning, but not
specifically set out herein, the respondents represent, and have repre-
sented, that their furniture is unconditionally guaranteed foi the iife-
time of the purchaser.

Par. 8. In truth and in fact, the respondents’ furniture is not uncon-
ditionally guaranteed for the lifetime of the purchaser. The guarantee
for such furniture has limitations and conditions both as to time and as
to extent of the guarantee and these limitations and conditions both
as to time and to extent are not disclosed to the purchaser.

Therefore, the statements and representations as set forth in Para-
graph Six hereof were, and are, false, misleading and deceptive.

Par. 9. In the conduct of their business, at all times mentioned
herein, respondents have been in substantial competition, in commerce,
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with corporations, firms and individuals in the sale of furniture of the
same general kind and nature as that sold by respondents.

Pir. 10. By the aforesaid practices, respondents place in the hands
of jobbers, retailers and dealers the means and instrumentalities by
and through which they may mislead and deceive the public in the
manner and as to the practices hereinabove alleged.

Par. 11. The use by respondents of the aforesaid false, misleading
and deceptive statements, representations and practices has had, and
now has, the capacity and tendency to mislead members of the pur-
chasing public into the erroneous and mistaken belief that said state-
ments and representations were, and are, true and into the purchase
of substantial quantities of respondents’ furniture by reason of said
erroneous and mistaken belief.

Par. 12. The aforesaid acts and practices of respondents, as herein
alleged, were, and are, all to the prejudice and injury of the public
and of respondents’ competitors and constituted, and now constitute,
unfair methods of competition in commerce and unfair and deceptive
acts and practices in commerce, in violation of Section 5 of the Fed-
eral Trade Commission Act..

Drcision Axp ORDER

The Commission having heretofore determined to issue its com-
plaint charging the respondents named in the caption hereof with
violation of the Federal Trade Commission Act, and the respondents
having been served with notice of said determination and with a copy
of the complaint the Commission intended to issue, together with a
proposed form of order; and

The respondents and counsel for the Commission having thereafter
executed an agreement containing a consent order, an admission by
the respondents of all the jurisdictional facts set forth in the complaint
to issue herein, a statement that the signing of said agreement is
for settlement purposes only and does not constitute an admission by
respondents that the law has been violated as alleged in such com-
plaint, and waivers and other provisions as required by the Com-
mission’s Rules; and

The Commission, having considered the agreement and having ac-
cepted same, and the agreement containing consent order having there-
upon been placed on the public record for a period of 30 days, now in
further conformity with the procedure prescribed in §2.34(b) of its
Rules, the Commission hereby issues its complaint in the form con-
‘templated by said agreement, makes the following jurisdictional find-
ings, and enters the following order:
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1. Respondent Mastercraft Furniture Corporation is a corporation
organized, existing and doing business under and by virtue of the laws
of the State of Nebraska, with its office and principal place of busi-
ness located at' 1111 North 18th Street, in the city of Omaha, State of
Nebraska.

Respondents Julius Katzman and Maurice Katzman are officers of

said corporation and their address is the same as that of said
corporatlon.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceeding
isin the public interest.

: ORDER

1t is ordered, That respondents Mastercraft Furniture Corporation,
a corporation, and its officers, and Julius Katzman and Maurice Katz-
man, individually and as officers of said corporation, and respondents’
agents, representatives and employees, directly or through any cor-
porate or other device, in connection with the manufacturing, adver-
tising, offering for sale, sale or distribution of furniture or other
products, in commerce, as “commerce” 1s defined in the Federal Trade
Lomnussmn Act, do forthwith cease and desist from :

1. Advertising, disseminmting or distributing any list, pre-
ticketed or suggested retail price that is not estabhshed in good
faith as an honest estimate of the actual retail price or that ap-
preciably exceeds the highest price at which substantial sales are
made in respondents’ trade area.

2. \hsrepresentmcr in any manner the prices at which respond-
ents’ merchandise is sold at retail.

3. Representing that respondents’ merchandise or prices are
advertised in nationally distributed publications or other media
having national distribution.

4. Representing, directly or by implication, that respondents’
products or prices are advertised to any extent or in any man-
er: Provided, however, That it shall be a defense in any en-
forcement proceeding instituted hereunder for respondents to
establish that advertising of such products or prices is actually
disseminated as represented.

5. Representing that respondents’ products are unconditionally
guaranteed when there are any conditions or limitations to such
guarantees.

6. Using the word “Lifetime” or any other term of the same im-
port in referring to the duration of a guarantee of a product
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without clearly and conspicuously disclosing the life to which
such reference is made; or misrepresenting in any manner the
duration of a guarantee.

7. Representing, directly or by implication, that any of re-
spondents’ products are guaranteed unless the nature and extent
of the guarantee, the identity of the guarantor and the manner
in which the guarantor will perform thereunder are clearly and
conspicuously disclosed.

8. Placing in the hands of their agents, salesmen, distributors
cr retail dealers, or any other person or persons, means and in-
strumentalities by and through which they may deceive or mis-
lead the purchasing public as hereinabove prohibited.

Lt s further ordered, That the respondents herein shall, within sixty
(60) days after service upon them of this order, file with the Commis-
sion a report in writing setting forth in detail the manner and form
in which they have complied with this order.

Ix THE MATIER OF
WILLIAM'S FRUIT SHIPPING AND SOUVENIRS ET AL,

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF TIIE FED-
ERAL TRADE COMMISSION AND THE TEXTILE FIBER PRODUCTS IDENTIFICA-
TION ACTS

Docket C-1283. Complaint, Jan. 9, 1968—Decision, Jan. 9, 1963
Consent order requiring a Miami Beach, Fla., retail partnership, to cease mis-
branding its textile fiber products and unlawfully removing or mutilating
required labels.

CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission Aect
and the Textile Fiber Products Identification Act, and by virtue of the
authority. vested in it by said Acts, the Federal Trade Commission,
having reason to believe that William’s Fruit Shipping and Souvenirs,
a partnership, and Morris Golzbein and Albert Golzbein, individually
and as copartners, of said partnership sometimes hereinafter referred
to as respondents, have violated the provisions of said Aects, and the
Rules and Regulations promulgated under the Textile Fiber Prod-
ucts Identification Act, and it appearing to the Commission that a
proceeding by it in respect thereof would be in the public interest,
hereby issues its complaint stating its charges in that respect as
follows:
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Pirsagrapu 1. Respondent William’s Fruit Shipping and Souve-
nirs is a partnership. Respondents Morris Golzbein and Albert Golz-
bein are individuals and copartners in said partnership.

Respondents are engaged in the retail operation of selling souvenir
items and shipping Florida citrus fruits to recipients in various parts
of the United States. Texstile products sold by the firm consist of
T-shirts, sweat shirts, towels, scarves and bibs. The respondents have
their office and principal place of business located at 1668 A Collins
Avenue, Miami Beach, Florida.

Par. 2. Respondents are now and for some time last past, have
been engaged in the introduction, delivery for introduction, sale, ad-
vertising, and offering for sale, in commerce, and n the transportation
or causing to be transported in commerce, and the importation into
the United States, of textile fiber products: and have sold, otfered for
sale, advertised, delivered, transported and caused to be transported,
textile fiber products, which have been advertised or offered for sale
in commerce; and have sold, offered for sale, advertised, delivered,.
transported and caused to be transported, after shipment in com-
merce, textile fiber products, either in their original state or contained
in other textile fiber products; as the terms “commerce” and “textile
fiber product” are defined in the Textile Fiber Products Identification
Act.

Par. 3. Certain of said textile fiber products, were misbranded by
respondents in that they were not stamped, tagged, labeled, or other-
wise identified as required under the provisions of Section 4(b) of the
Textile Fiber Products Identification Act, and in the manner and form
prescribed by the Rules and Regulations promulgated under said
Act.

Among such mishranded textile fiber products, but not limited-
thereto, were textile fiber products which were not labeled to show in
words and figures plainly legible the name of the country where im-
ported textile fiber products were processed or manufactured.

Par. 4. Respondents, in violation of Section 5(a) of the Textile
Tiber Products Identification Act have caused and participated in
the removal of, prior to the time textile fiber products subject to the
provisions of the Textile Fiber Products Identification Act were sold
and delivered to the ultimate consumer, labels required by the Textile
Fiber Products Identification Act to be affixed to such products, with-
out substituting therefor labels conforming to Section 4 of said Act
and in the manner prescribed by Section 5(b) of said Act. '

Par. 5. The acts and practices of respondents, as set forth above were,
and are, in violation of the Textile Fiber Products Identification Act

418-845—T72 4
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and the Rules and Regulations promulgated thereunder, and con-
stituted, and now constitute, unfair and deceptive acts and practices
and unfair methods of competition in commerce, within the intent and
meaning of the Federal Trade Commission Act.

Decrstox axp ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with a
copy of a draft of complaint which the Bureau of Textiles and Furs
proposed to present to the Commission for its consideration and
which, if issued by the Commission, would charge respondents with
violation of the Federal Trade Commission Act and the Textile Fiber
Products Identification Act; and

The respondents and counsel for the Commission having thereafter
executed an agreement containing a consent order, an admission by
the respondents of all the jurisdictional facts set forth in the afore-
said draft of complaint, a statement that the signing of said agree-
ment is for settlement purposes only and does not constitute an ad-
misison by respondents that the law has been violated as alleged in
such complaint, and waivers and other provisions as required by the
Commission’s Rules; and

The Commission having thereafter considered the matter and hav-
ing determined that it had reason to believe that the respondents
have violated the said Acts, and that complaint should issue stating
its charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record for
a period of thirty (30) days, now in further conformity with the
procedure prescribed in § 2.34(b) of its Rules, the Commission here-
by issues its complaint, makes the following jurisdictional findings,
and enters the following order: : '

1. Respondent William’s Fruit Shipping and Souvenirs is a part-
nership, with its office and principal place of business located at 1668
A Collins Avenue, Miami Beach, Florida.

Respondents Morris Golzbein and Albert Golzbein are individuals
and copartners of said partnership and their address is the same as
that of said partnership. ‘ ‘

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceeding
isin the public interest.
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It 4s ordered, That respondents William’s Fruit Shipping and
Souvenirs, a partnership, and Morris Golzbein and Albert Golzbein,
individually and as copartners, trading as William’s Fruit Ship-
ping and Souvenirs or under any other trade name, and respondents’
representatives, agents and employees, directly or through any cor-
porate or other device, in connection with the introduction, delivery
for introduction, sale, advertising, or offering for sale in com-
merce, or the transportation or causing to be transported in com-
merce, or in the importation into the United States of textile fiber
products; or in connection with the sale, offering for sale, advertising,
delivery, transportation or causing to be transported, of any textile
fiber products, which have been advertised or offered for sale in com-
merce; or in connection with the sale, offering for sale, advertising,
delivery, transportation or causing to be transported, after shipment
in commerce of any textile fiber product whether in its original state
or contained in other textile fiber products, as the terms “commerce”
and “textile fiber product” are defined in the Textile Fiber Products
Identification Act, do forthwith cease and desist from misbranding
textile fiber products by failing to affix labels to such products show-
ing in a clear, legible and conspicuous manner each element of in-
formation required to be disclosed by Section 4(b) of the Textile Fiber
Products Indentification Act.

It is further ordered, That respondents William’s Fruit Shipping
and Souvenirs, a partnership, and Morris Golzbein and Albert
Golzbein, individually and as copartners trading as William’s Fruit
Shipping and Souvenirs or under any other trade name, and re-
spondents’ representatives, agents and employees, directly or through
any corporate or other device, do forthwith cease and desist from
removing or mutilating, or causing or participating in the removal
or mutilation of, the stamp, tag, label or other identification required
by the Textile Fiber Products Identification Act to be aflixed to any
textile fiber product, after such textile fiber product has been shipped
in commerce and prior to the time such textile fiber product is sold and
delivered to the ultimate consumer, without substituting therefor
labels conforming to Section 4 of said Act and the Rules and Regula-
tions promulgated thereunder and in the manner prescribed by Sec-
tion 5(b) of said Act.

It is further ordered, That the respondents herein shall, within
sixty (60) days after service upon them of this order, file with the
Cominission a report in writing setting forth in detail the manner and
form in which they have complied with this order.
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Ix THE MATTER OF

K & S PHARMACEUTICAL COMPANY, INC., ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMDMISSION ACT

Dock;et C-1286. Complaint, Jan. 9, 1968—Decision, Jan. 9, 1968

Consent order requiring a Miami, Fla.. marketer of a weight-reducing preparation
called “Slimodex,” to cease making unauthorized shipments to retail drug-
gist, naming them in advertising and representing that the consignees will
guarantee the product without prior agreement.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission having reason to believe that K & S Pharmaceutical
Company, Ine., a corporation, and Morris Kurkin and Louis Stein,
individually and as officers of said corporation, hereinafter referred
to as respondents, have violated the provisions of said Act, and it ap-
pearing to the Commission that a proceeding by it in respect thereof
would be in the public interest, hereby issues its complaint stating its
charges in that respect as follows:

Piaracrapu 1. Respondent K & S Pharmaceutical Company, Inc.,
is a corporation organized, existing and doing business under and by
virtue of the laws of the State of Florida, with its principal office
and place of business located at 1205 Lincoln Road, in the city of
Miami Beach, State of Florida. Respondents Morris Kurkin and
Louis Stein are officers of the corporate respondent. They formulate,
direct and control the acts and practices of the corporate respondent,
including the acts and practices hereinafter set forth. Their address
isthe same as that of the corporate respondent.

Par. 2. Respondents are now and for some time last past have been
engaged in the advertising, offering for sale, sale and distribution of
a weight reducing product called “Slimodex™ to retailers for resale to
the consuming public.

Par. 3. Inthe course and conduct of their business, respondents now
cause and for some time last past have caused, their said product, when
sold, to be shipped from their place of business in the State of Florida
to purchasers thereof located in various other States of the United
States, and maintain and at all times mentioned herein have main-
tained, a substantial course of trade in said product in commerce, as
“commerce” is defined in the Federal Trade Commission Act.
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Par. 4. In the course and conduct of their business as aforesaid, re-
spondents have engaged in the practice of making unordered and
unauthorized shipments of their said product to retail drugstores lo-
cated in the various States of the United States, and in the further
practice of inserting or causing the insertion of advertisements in
newspapers of general circulation in the communities where the retail
drugstores, to which the aforesaid unordered and unauthorized ship-
ments were made, are located. The aforesaid advertisements an-
nounce the availability of respondents’ product at the local retail
drugstores named therein, and to which the aforesaid unordered and
unauthorized shipments have been made, and further state that re-
spondents’ product, “Slimodesx,” was guaranteed by the retail drug-
stores named therein, without prior consent, approval or permission
to use the name of such drugstores in such advertisements, and with-
out an agreement by such drugstores to guarantee respondents’ prod-
uct, “Slimodex.” Said advertisements have the false appearance of
having been inserted in the said newspapers by the local retail drug-
stores named therein.

The acts and practices as hereinabove set forth were and are unfair
and deceptive.

Par. 5. Inthe conduct of their business, and at all times mentioned
herein, respondents have been in substantial competition, in com-
merce, with corporations, firms and individuals in the sale of products
of the same general kind and nature as that sold by respondents.

Par. 6. The aforesaid unfair and deceptive acts and practices of
respondents have had, and now have, the tendency and capacity to in-
duce, and have induced, retail drugstores and members of the pur-
chasing public to purchase substantial quantities of respondents’
product.

Par. 7. The aforesaid acts and practices of respondents, as herein
alleged, were and are all to the prejudice and injury of the public and
of respondents’ competitors and constituted, and now constitute, un-
fair methods of competition in commerce, and unfair and deceptive
acts and practices in commerce, in violation of Section 5 of the Federal
Trade Commission Act.

DEecisioNy AND ORDER

The Commission having heretofore determined to issue its com-
plaint charging the respondents named in the caption hereof with
violation of the Federal Trade Commission Act, and the respondents
having been served with notice of said determination and with a copy
of the complaint the Commission intended to issue, together with a
proposed form of order; and
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The respondents and counsel for the Commission having there-
after executed an agreement containing a consent order, an ad-
mission by the respondents of all the jurisdictional facts set forth in
the complaint to issue herein, a statement that the signing of said
agreement is for settlement purposes only and does not constitute an
admission by respondents that the law has been violated as alleged
in such complaint, and waivers and other provisions as required by the
Commission’s Rules; and

The Commission, having considered the agreement and having ac-
cepted same, and the agreement containing consent order having
thereupon been placed on the public record for a period of 30 days,
now in further conformity with the procedure prescribed in § 2.34(b)
of its Rules, the Commission hereby issues its complaint in the form
contemplated by said agreement, makes the following jurisdictional
findings, and enters the following order:

1. Respondent K & S Pharmaceutical Company, Inc., is a cor-
poration organized, existing and doing business under and by virtue
of the laws of the State of Florida, with its office and principal place
of business located at 1205 Lincoln Road, in the city of Miami Beach,
State of Florida.

Respondents Morris Kurkin and Louis Stein are officers of said
corporation and their address is the same as that of said corporation.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceed-
ing isin the public interest.

ORDER

It is ordered, That respondents K & S Pharmaceutical Company,
Inc., a corporation, and its officers, Morris Kurkin and Louis Stein,
individually and as officers of said corporation, and respondents’
agents, representatives and employees, directly or through any cor-
porate or other device, in connection with the advertising, offering
for sale, sale or distribution of Slimodex or any other product in
commerce, as “commerce” is defined in the Federal Trade Commis-
sion Act, do forthwith cease and desist from:

1. Shipping or sending any merchandise to any drugstore or
retail establishment without the prior written authorization or
prior written consent of the person, company or corporation to
whom such merchandise is sent.

2. Placing any newspaper advertisement, or causing the dis-
semination of an advertisement in any other manner for the
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purpose of publicizing such products, which advertisement uses
the name of any drugstore or retail establishment, without hav-
ing previously obtained a written authorization or written con-
sent of the druggist or retail establishment whose name appears
in the advertisement.

3. Representing directly or by implication, that such product
is guaranteed by anyone other than respondents, without the prior
knowledge and written consent of the persons or retail estab-
lishments involved to the nature, terms and conditions of any
guarantee for such product.

It is further ordered, That the respondents herein shall, within sixty
(60) days after service upon them of this order, file with the Com-
mission a report in writing setting forth in detail the manner and
form in which they have complied with this order.

Ix TaeE MATTER OF

EARLE J.MAIXNER ET AL. TRADING a8
THE CHINCHILLA GUILD, ETC.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMDMISSION ACT

Docket 8707, Compluint, Aug. 26, 1966—Decision, Jan., 12, 1968 *

Consent order requiring two Bakersfield, Calif., sellers of chinchilla breeding
stock, to cease misrepresenting the profits to be made in chinchilla breed-
ing, the fertility of their stock, the sale price of the pelts, furnishing false
guarantees, and falsely using the term “Guild” as part of their corporate
name.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Aect,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that Earle .J. Maixner
and Roberta C. Maixner, individuals trading and doing business as
The Chinchilla Guild, The Chinchilla Guild of America and Breath-
O-Heaven and Robert C. Brennan also known as Robert C. Brennan,
Sr., an individual doing business as The Chinchilla Guild and The
Chinchilla Guild of America and Bill K. Hargis, alsc known as
Billy K. Hargis, an individual doing business as The Chinchilia Guild

* Final order as to respondents Robert C. Brennan and Bill K, Hargis dated Aug. S, 1968,
T4 F.T.C. 576.
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and The Chinchilla Guild of America and Harold McNeil, an individ-
ual doing business as The Chinchilla Guild and The Chinchilla Guild
of America, hereinafter referred to as respondents, have violated the
provisions of said Act, and it appearing to the Commission that a
proceeding by it in respect thereof would be in the public interest,
hereby issues its complaint stating its charges in that respect as
follows: ,

ParacrarH 1. Respondents Earle J. Maixner and Roberta C. Maix-
ner are individuals trading and doing business as The Chinchilla
Guild, The Chinchilla Guild of America and Breath-O-Heaven. Their
principal office and place of business is located at 220 Eureka Street,
Bakersfield, California 93305. The individual respondents formulate,
direct and control the acts and practices of the said businesses in-
cluding those hereinafter set forth.

Respondent Robert C. Brennan also known as Robert C. Brennan,
Sr., is an individual doing business as The Chinchilla Guild and The
Chinchilla Guild of America. His principal office and place of busi-
ness is located at 3540 Power Inn Road, Sacramento, California 95826.

Respondent Bill K. Hargis also known as Billy K. Hargis, is an
individual doing business as The Chinchilla Guild and The Chin-
chilla Guild of America. His principal office and place of business is
located at 159 East 8900 South, Salt Lake City, Utah 84107.

Respondent Harold McNell, is an individual doing business as The
Chinchilla Guild and The Chinchilla Guild of America. His princi-
pal office and place of business is located at 1700 East 30th Street,
Hutchinson, Kansas 67501.

All the aforementioned individual respondents cooperate and act
together in carrying out the acts and practices hereinafter set forth.

Par. 2. Respondents are now, and for some time last past have been,
engaged in the advertising, offering for sale, sale and distribution of
chinchilla breeding stock to the public.

Pursuant to distributorship agreements executed by respondents
Maixners, the other named respondents were granted the exclusive
right to sell chinchillas, equipment, supplies and memberships in The
Chinchilla Guild in certain states. Under the distributorship agree-
ments respondents Maixners were to provide promotional literature,
methods and techniques for the retail sale of chinchillas, sales agree-
ments, Membership Certificates, warranties, chinchillas, supplies,
equipment, and at times, the financing of sales agreements. The distrib-
utors agreed to purchase a minimum number of chinchillas each month
and to sell the animals at a stated retail price. Following sales, records
incident thereto were forwarded to respondents Maixners in accord-
ance with the respective agreements. Respondents Maixners then
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shipped the chinchillas to the distributors for delivery to the pur-
chasers, Purchasers subsequently returned the animals grown by them
to the respondents Maixners for priming, pelting and selling.

Psr. 3. In the course and conduct of their aforesaid business,
respondents now cause, and for some time last past have caused, their
said chinchillas, when sold, to be shipped from their aforementioned
respective places of business to purchasers thereof located in various
other States of the United States, other than the State of origination,
and maintain, and at all times mentioned herein have maintained, a
substantial course of trade in commerce, as “commerce” is defined in
the Federal Trade Commission Act.

Par. 4. In the course and conduct of their aforesaid business, and
for the purpose of inducing the sale of said chinchillas, the respond-
ents make numerous statements and representations in direct mail
advertising and through the oral statements and display of promo-
tional material to prospective purchasers by salesmen, with respect to
~ the breeding of chinchillas in the home for profit and without previous
experience, the rate of reproduction of said animals, the expected
income from the sale of their pelts, their warranty and the status of
their organization.

Typical and illustrative of said statements and representation, but
not all inclusive thereof are the following:

Chinchilla ranchers are earning thousands of dollars a year IN THEIR SPARE
TIME. Turn estra room into income for Education, Travel, Retirement. With
just a few hundred dollars invested YOU CAN PULL YOURSELFE OCT OF
YOUGR MONTHLY PAY-CHECK RUT!!!

PROFIT IS HIGH, QUALITY pelts are valued at $20-§55 on today’s market.
The demand for pelts increases every year.

Hundreds of members of The Chinchilla Guild have set themselves up in
business with as little as $126 cash. ' )

# % % Mhis small amount of space, about the size of your garage, would be all
you would need for a chinchilla breeding unit that could return $3,000 to $5,000 a
year.

Starting With ¢ Select High Quality Feinales And 2 Select Males: 2 Units,
Assuming your Females Produce an Average of 4 Offspring Yearly.

1st year: 2 TUnits :
Your 6 Females would Produce—24 Offspring. Keep 12 Females, Market 8
Males.
2nd year: 6 Units
Your 18 Females would Produce—72 Offspring. Keep 36 Females, AUarket 24
Males.
Srd year: 18 Units
Your Females would Produce—216 Offspring. Keep 108 Females, Market 72
Males.
Yearly: 54 Units
Your 162 Females would Produce—648 Offspring yearly. . . .
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That’s a gross income of
$16,200.00
a year
(Based Consertatively on $25.00 Pelt Price Average.)

Warranted they will live for 3 years and double their number the first year.

Par. 5. By and through the use of the above said statements and
representations and others of similar import and meaning but not
expressly set out herein, and through the oral statements and repre-
sentations made in sales presentations to purchasers, respondents repre-
sent and have represented, directly or by implication that:

1. It is practicable to raise chinchillas in the home and large profits
can be made in this manner.

2. The breeding of chinchillas for profit requires no previous.
experience. :

3. The breeding stock of six female chinchillas and two male chin-
chillas purchased from respondents will result in live offspring as
follows: 24 the first year, 72 the second year, 216 the third year and
648 the fourth year. :

4. Allof the offspring referred to in Paragraph Five (3) above will
have pelts selling for an average price of $25 per pelt.

5. Each female chinchilla purchased from respondents and each
female offspring will produce at least four live young per year.

6. Pelts from the offspring of respondents’ breeding stock generally
sell for $20 to $55 per pelt.

7. A purchaser starting with six females and two males of respond-
ents’ chinchilla breeding stock will have a gross income ot $16,200 from
the sale of the pelts in the fourth year.

8. A purchaser of respondents’ breeding stock can set himself up in
business with as little as a $126 cash down payment.

9. Chinchilla breeding stock purchased from respondents is uncon-
ditionally warranted to live three years and double their number the
first year.

10. Through the use of the word “guild” separately and as a part of
respondents’ trade name, respondents are a “guild” or association
formed for the mutual aid and protection of purchasers of respondents’
chinchilla breeding stock.

Pag. 8. Intruth and in fact: :

1. It is not practicable to raise chinchillas in the home and large
profits cannot be made in such manner.

9. The breeding of chinchillas for profit requires specialized knowl-
edge in the feeding, care and breeding of said animals much of which
must be acquired through actual experience.
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3. The initial chinchilla breeding stock of six females and two males
purchased from respondents will not result in the number specified in
subparagraph (3) Paragraph Five above since these figures do not
allow for factors which reduce chinchilla production, such as those
born dead or which die after birth, the culls which are unfit for repro-
duction, fur chewers and sterile animals.

4. All of the offspring referred to in subparagraph (4) of Para-
graph Five above will not produce pelts selling for an average price
of $25 per pelt but substantially less than that amount.

5. Each female chinchilla purchased from respondents and each
female offspring will not produce at least four live youno per year
but generally less than that number.

6. A purchaser of respondents’ chinchillas could. not expect to re-
ceive from $20 to $55 for each pelt produced since some of the pelts
are not marketable at all and others would not sell for $20 but for
substantially less than that amount.

7. A purchaser starting with six females and two males of respon-
dents’ breeding stock will not have a gross income of $16,200 from the
sale of pelts in the fourth year but substantially less than that amount.

8. A purchaser of respondents’ breeding stock cannot set himself
up in business with as little as $126 cash down payment as advertised
but will, in fact, be required to pay substantially more as a cash down
payment.

9. Chinchilla breeding stock purchased from respondents is not
unconditionally warranted to live three years and double their number
the first year but said guarantee is subject to numerous terms, limita-
tions and conditions.

10. Respondents’ business organization is not a guild or association
formed for the mutual aid and protection of purchasers of respond-
ents’ chinchilla breeding stock but is a business organization formed
for the purpose of selling chinchilla breeding stock for a profit.

Therefore, the statements and representations as set forth in Para-
graphs Four and Five hereof were and are false, misleading and
deceptive.

Par. 7. The respondents by and through the use of the aforesaid
acts and practices place in the hands of jobbers, retailers, and dealers,
the means and instrumentalities by and through which they may
mislead and deceive the public in the manner as herein above alleged.

Par. 8. In the course and conduct of their business, at all times
mentioned herein, respondents have been in substantial competition in
commerce, with corporations, firms, and individuals in the sale of
chinchilla breeding stock.
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Par. 9. The use by respondents of the aforesaid false, misleading
and deceptive statements, representations, and practices has had, and
now has, the capacity and tendency to mislead members of the pur-
chasing public into the erroneous and mistaken belief that said state-
ments and representations were and are true and into the purchase
of substantial quantities of respondents’ chinchillas by reason of said
erroneous and mistaken belief.

Par. 10. The aforesaid acts and practices of the respondents, as
herein alleged, were and are all to the prejudice and injury of the pub-
lic and of respondents’ competitors and constituted, and now consti-
tute, unfair methods of competltlon in commerce and unfair and
deceptive acts and practices in commerce, in violation of Section 5
of the Federal Trade Commission Act.

Dxeciston AND OrDER 1IN DisposiTioN oF Tmis PROCEEDING aS TO
ResponDENTS FARLE J. Marx~ErR AND RosErRTA C. MAIXNER

The Commission having issued its complaint in this proceeding on
August 26, 1966, charging the respondents named in the caption
hereof w1th violation of the Federal Trade Commission Act, and the
respondents Earle J. Maixner and Roberta C. Maixner having been
served with a copy of that complaint; and

Upon motion of respondents Earle J. Maixner and Roberta C.
Maixner and for good cause shown, the Commission, having on Au-
gust 17, 1967, pursuant to § 2.34(d) of its Rules, withdrawn the matter
from ad]udlmtlon as to 1‘eQ1)011clellts Earle J. Maixner and Roberta C.
Maixner and granted them opportunity to negotiate, under Subpart
C of Part 2 of its Rules, a settlement by the entry of a consent order;
Cand -

Respondents Earle J. Maixner and Roberta C. Maixner and counsel
supporting complaint having thereafter executed an agreement con-
taining a consent order, an admission by said respondents of all the
jurisdictional facts alleged in the complaint, a statement that the sign-
ing of the agreement is for settlement purposes only and does not
constitute an admission by said respondents and that the law has been
violated as alleged in such complaint, and waivers and other provisions
as required by the Commission’s Rules; and

The Commission, having considered the agreement and having ac-
cepted same, and the agreement containing consent order having there-
upon been placed on the public record for a period of 30 days, now in
further conformity with the procedure prescribed in § 2.34(b) of its
Rules, the Commission hereby makes the following jurisdictional find-
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ings, and enters the following order to cease and desist in disposition
of the proceeding as to respondents Earle J. Maixner and Roberta C.
Maixner:

1. Respondents Earle J. Maixner and Roberta C. Maixner are indi-
viduals trading and doing business as The Chinchilla Guild, The Chin-
chilla Guild of America and Breath-O-Heaven. Their principal office
and place of business is located at 220 Eureka Street, Bakersfield,
California 93305.

9. The Federal Trade Comumission has jurisdiction of the subject
matter of this proceeding and of the said respondents, and the proceed-
ing isin the public interest.

ORDER

It s ordered, That respondents Earle J. Maixner and Roberta C.
Maixner, individuals trading and doing business as The Chinchilla
Guild, The Chinchilla Guild of America and Breath-O-Heaven, or
trading and doing business under any other name or names, and re-
spondents’ representatives, agents and employees, directly or through
any corporate or other device, in connection with the offering for
sale, sale or distribution of chinchilla breeding stock or any other prod-
ucts in commerce, as “commerce’ is defined in the Federal Trade Com-
mission Act, do forthwith cease and desist from:

1. Representing, directly or by implication, that it is practi-
cable to raise chinchillas in the home or that large profits can be
made in this manner.

2. Representing, directly or by implication, that breeding chin-
chillas for profit can be achieved without previous knowledge or
experience in the feeding, care and breeding of such animals.

3. Representing, directly or by implication, that the initial
chinchilla breeding stock of six females and two male chinchillas
purchased from respondents will produce live offspring of 24 the
first year, 72 the second year, 216 the third year, or 648 the fourth
year; or that chinchillas will produce live offspring in any number
in excess of that usually and customarily produced by chinchillas
sold by respondents, or the offspring of said chinchillas.

4, Representing, directly or by implication, that all of the oft-
spring of chinchilla breeding stock purchased from respondents
will produce pelts selling for the average price of $25 each;: or
representing that a purchaser of respondents’ breeding stock will
receive for chinchilla pelts any amount in excess of the amount
usually received for pelts produced by chinchillas purchased from
respondents, or their offspring.
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5. Representing, directly or by implication, that each female
chinchilla purchased from respondents and each female offspring
produce at least four live young per year; or that the number of
live offspring per female is any number in excess of the number
generally produced by females purchased from respondents, or
their offspring.

6. Representing, directly or by implication, that pelts from the
offspring of respondents’ breeding stock generally sell for $20 to
$55 each; or that chinchilla pelts produced from respondents’
breeding stock will sell for any amount in excess of that usually
received by purchasers of respondents’ breeding stock for pelts of
like grade and quality.

7. Representing, directly or by implication, that a purchaser
starting with six females and two males will have, from the sale
of pelts, a gross income of $16,000 in the fourth year after pur-
chase; or that the earnings or profits from the sale of pelts is any
amount in excess of the amount generally earned by purchasers of
respondents’ chinchilla breeding stock ; or misrepresenting, in any
manner, the earnings or profits of purchasers of respondents’ chin-
chilla breeding stock.

8. Representing, directly or by implication, that a purchaser
of respondents’ breeding stock can set himself up in business with
as little as a $126 cash down payment: or for any other amount
which is less than the actual down payment customarily and regu-
larly required by respondents.

9. Representing, directly or by implication, that breeding stock
purchased from respondents is warranted or guaranteed without
clearly and conspicuously disclosing the nature and extent of the
guarantee, the manner in which the guarantor will perform and
the identity of the guarantor.

10. Misrepresenting in any manner the nature or status of re-
spondents’ business or using the word “Guild” or any other word
or term of similar import or meaning as part of respondents’
rade or corporate name or in any other manner: Provided, how-
ever, That respondents shall not be prohibited from using the
name “Maixner’s Chinchilla Guild of America” as a designation
of their business: And, provided further, That whenever such
name is used on letterheads or in any promotional materials dis-
seminated to the public, the words “owned and operated by Mr. and
Mrs. Earle J. Maixner” shall be conspicuously set forth in imme-
diate conjunction therewith : And, provided further, That nothing
herein shall be construed to prohibit respondents from referring to
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their own standards for live animal evaluation as “Maixner’s
Guild Quality,” or from using the word “Guild” on animal iden-
tification ear tags.

11. Placing in the hands of jobbers, retailers or dealers any
means or instrumentalities by or through which they mislead or
deceive the public in the manner or as to the things hereinabove
prohibited.

s It s further ordered, That respondents Earle J. Maixner and
Roberta C. Maixner shall,-within sixty (60) days after service upon
them of this order, file with the Commission a report in writing setting
forth in detail the manner and form in which they have complied with
this order.

DecisioN aNp OrpErR IN DisposiTioN oF Tmis PROCEEDING
As Tto ResponpENT Harorp McNzin

The Commission having issued its complaint in this proceeding on
August 26, 1966, charging the respondents named in the caption hereof
with violation of the Federal Trade Commission Act, and the respond-
ent Harold McXNeil having been served with a copy of that compiaint;
and

Upon motion of respondent Harold McNeil and for good cause
shown, the Commission, having on August 17, 1967, pursuant to
§2.34(d) of its Rules, withdrawn the matter from adjudication as to
respondent Harold McNeil and granted him opportunity to negotiate,
under Subpart C of Part 2 of its Rules, a settlement by the entry of
a consent order; and

Respondent Harold McNeil and counsel supporting complaint hav-

‘ing thereafter executed an agreement containing a consent order, an
admission by said respondent of all the jurisdictional facts alleged in
the complaint, a statement that the signing of the agreement is for
settlement purposes only and does not constitute an admission by said
respondents that the law has been violated as alleged in such complaint,
and waivers and other provisions as required by the Commission’s
Rules; and »

The Commission, having considered the agreement and having ac-
cepted same, and the agreement containing consent order having
thereupon been placed on the public record for a period of 30 days,
now in further conformity with the procedure prescribed in § 2.34(b)
of its Rules, the Commission hereby makes the following jurisdictional
findings, and enters the following order to cease and desist in dis-
position of the proceeding as to respondent Harold McNeil :
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1. Respondent Harold McNeil is an individual doing business as
The Chinchilla Guild and The Chinchilla Guild of America. His
principal office and place of business is located at 1700 East 30th
Street, Hutchinson, Kansas 67501.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the said respondent, and the pro-
ceeding is in the public interest.

ORDER

1% is ordered, That respondent Harold McNeil, an individual doing
business as The Chinchilla Guild and The Chinchilla Guild of America
or under any other name or names, and respondent’s representatives,
agents and employees, directly or through any corporate or other
device, in connection with the offering for sale, sale or distribution of
chinchilla breeding stock or any other products in commerce, as
“commerce” is defined in the Federal Trade Commission Act, do
forthwith cease and desist from:

1. Representing, directly or by implication, that it is practicable
to raise chinchillas in the home or that large profits can be made in
this manner.

2. Representing, directly or by implication, that breeding chin-
chillas for profit can be achieved without previous Enowledge or
experience in the feeding, care and breeding of such animals.

3. Representing, directly or by implication, that the initial
chinchilla breeding stock of six females and two male chinchillas
purchased from the respondents will produce live offspring of
24 the first year, 72 the second year, 216 the third year, or 648
the fourth year; or that chinchillas will produce live offspring
in any number in excess of that usually and customarily produced
by chinchillas sold by respondent or the offspring of said
chinchillas.

4. Representing, directly or by implication, that all of the off-
spring of chinchilla breeding stock purchased from respondent
will produce pelts selling for the average price of $25 each; or
representing that a purchaser of respondent’s breeding stock will
receive for chinchilla pelts any amount in excess of the amount
usually received for pelts produced by chinchillas purchased
from respondent, or their offspring.

5. Representing, directly or by implication, that each female
chinchilla purchased from respondent and each female offspring
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produce at least four live young per year: or that the number of
live offspring per female is any number in excess of the number
generally produced by females purchased from respondent, or
their offspring. v

6. Representing, dirvectly or by implication, that pelts from the
offspring of respondent’s breedmo stock generally sell for $20
to $35 each; or that chinchilla pelts procmced from respondent’s
breeding stocL will sell for any amount in excess of that usually
recewed by purchasers of respondent’s breeding stock for pelts
of like crrade and quality.

7. Representing, directly or by implication, that a purchaser

starting with six females and two males will have, from the sale
of pelts, a gross income of $16,200 in the fourth year after pur-
chase; or that the earnings or profits from the sale of pelts is any
amount in excess of the amount generally earned by purchasers
of respondent’s chinchilla breeding stock; or misrepresenting, in
any manner, the earnings or profits of purchasers of respondent’s
chinchilla breeding stock.
8. Representing, directly or by implication, that a purchaser
of respondent’s breeding stock can set Limself up in business
with as little as a $126 cash down payment; or for any other
amount which is less than the actual down payment customarily
and regularly required by respondent.

9. Representing, directly or by implication, that breeding stock
purchased from respondent is warranted or guaranteed without
clearly and conspicuously disclosing the nature and extent of the
guarantee, the manner in which the guarantor will perform and
the identity of the guarantor.

10. Using the world “Guild” or any other word of similar
import or meaning as part of respondent’s trade or corporate
name or misrepresenting in any other manner the nature or status
of respondent’s business.

11. Placing in the hands of jobbers, retailers or dealers any
means or instrumentalities by or through which they mislead or
deceive the public in the manner or as to the things hereinabove
prohibited. '

It is further ordered, That respondent Harold McNeil shall, within

sixty (60) days after service upon him of this order, file with the
Commission a report in writing setting forth in detail the manner
and form in which he has complied with this order.

418-345—T2

ot
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Ixn tHE MATTER OF
PACIFIC NORTHWEST COLLECTIONS, INC;, ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION
OF THE FEDERAL TRADE COMMISSION ACT

Docket C~1287. Complaint, Jan. 16, 1968—Decision, Jan. 16, 1968

Consent order requiring two affiliated concerns in Tacoma, Wash., to cease =ell-
ing or using deceptive “skip-tracing” forms.

CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the anthority vested in it by said Act, the Federal
Trade Commission, having reason to believe that Pacific Northsrest
Collections, Inc., a corporation, Capital Recovery Company, Inc., a
corporation, and Warder W. Stoaks and John R. Stoaks, individually
and as officers of said corporations, hereinafter referred to as respond-
ents, have violated the provisions of said Act, and it appearing to the
Commission that a proceeding by it in respect thereof would be in the
public interest, hereby issues its complaint stating its charges in that
respect as follows:

Paracraru 1. Respondents Pacific Northwest Collections, Inc., and
Capital Recovery Company, Inc., are corporations organized, existing
and doing business under and by virtue of the laws of the State of
Washington, with their respective principal offices and places of busi-
ness located at 717 Puget Sound National Bank Building, Tacoma,
Washington.

Respondents Warder W. Stoaks and John R. Stoaks are officers of
both of said corporate respondents. They own a controlling interest in
both of said corporate respondents and acting togetlier they formulate,
direct and control the acts and practices of both of said corporate re-
spondents, including the acts and practices hereinafter set forth. Their
address 1s the same as that of the corporate respondents.

Par. 2. Respondent Pacific Northwest Collections, Inc., is now,
and for some time last past has been, engaged in the operation of a
collection agency and in collecting alleged delinquent debts owed to
others upon a commission basis contingent upon collection.

Respondent Capital Recovery Company, Inc., is now, and for some
time last past has been, engaged in selling, furnishing and distributing
forms to the other corporate respondent and others for use in attempt-
ing to collect alleged delinquent debts or obtaining information as to
the whereabouts of alleged delinquent debtors.
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Par. 3. In the course and conduct of its business, respondent Pa-
cific Northwest Collections, Inc., is now, and for some time last past
has been, receiving accounts for collection from persons, firms and
corporations located outside the State of Washington and has been
referring accounts which it has received for collection to persons, firms
and corporations in States other than the State of Washington and
has been collecting accounts owed by persons, firms and corporations
who are located outside the State of Washington. In addition thereto
respondent Pacific Northwest Collections, Inc., has caused certain
forms, hereinafter referred to, to be transported from its place of busi-
ness in the State of Washington to addressees in other States of the
United States and has caused the said forms to be transported from
their place of business in the State of Washington to addressees within
the State of Washington in an attempt to collect accounts which have
been referred to the said respondent for collection from persons lo-
cated in States other than the State of Washington and has sent and
received by means of the United States mail letters, checks and docu-
ments to and from States other than the State of Washington.

In the course and conduct of its business, respondent Capital Recov-
ery Company, Inc., is now, and for some time last past has been selling,
furnishing and distributing to others, both inside and outside the
State of Washington, certain forms for use in the collection of alleged
delinquent debts and the obtaining of information as to the where-
abouts of alleged delinquent debtors.

Both of said respondents maintain, and at all times herein men-
tioned have maintained, a substantial course of trade in said business
in commerce, as “‘commerce’ is defined in the Federal Trade Commis-
sion Act.

Par. 4. In the course and conduct of its business, respondent Pa-
cific Northwest Collections, Inc., frequently desires to make contact
with alleged delinquent debtors so that collections may be made, and
frequently desires to obtain information as to the current addresses,
places of employment and other pertinent information of alleged de-
linquent debtors whose present whereabouts is unknown and whose
alleged delinquent accounts the said respondent is seeking to collect.
For this purpose it uses and has used various printed forms.

Typical and illustrative, but not all inclusive, of said forms ave the
following: [Pictorial exhibits of Form Nos. 1, 2 and 3 are omitted in
printing.]

Form designated No. 1 is a yellow card of the same size as an IBM
card with holes punched to simulate use in automatic filing. This form
is similar to that used by the Western Union Telegraph Company to
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notify the addressees of a telegram which cannot be delivered, so as
thereby to constitute a representation that an undelivered telegram or
other message is being held by that company.

Form No. 2 is a tag similar to that used in shipping merchandise
and constitutes a representation that undelivered merchandise is being
held by a carrier.

Form No. 3 is printed on yellow paper 314’ x 6’ in size and similar
to a form which would be used in business and represents and implies
that a sum of money is being held for an employee by a former em-
ployer, “TWestern Coast Employers Assn., Tacoma, Wash.”

Par. 5. In truth and in fact, there is no undelivered telegram or
other message; there is no undelivered merchandise; and there is no
money being held for an employee by a former employer, “IWestern
Coast Employers Assn., Tacoma, Wash.”

Form Nos. 1 and 2 cause the debtors to contact the Pacific North-
west Collections, Inc., and the sole purpose of Form No. 3 is to obtain
information as to an alleged delinquent debtor whose whereabouts is
unknown. By the use of such forms said respondent represents,
directly or by implication, that the business of said respondent is other
than the collection of delinquent debts.

Therefore, the statements and representations set forth in Paragraph
Four hereof were, and are, false, misleading and deceptive.

Par. 6. The respondent Capital Recovery Company Inc., sells, fur-
nishes and distributes the above referenced and other equally false,
misleading and deceptive forms to the respondent Pacific Northwest
Collections, Inc., and others, for use in collecting alleged delinguent
debts or obtaining information when the alleged delinquent debtors
present, whereabouts is unknown.

Par. 7. In the conduct of their business and at all times mentioned
herein, respondents have been in substantial competition in commerce
with other corporations, firms, and individuals engaged in the business
of operating collection agencies.

Par. 8. The use by respondents, as hereinabove set forth of said forms
has had, and now has, the tendency and capacity to mislead and de-
celve persons to whom said forms are sent into the erroneous and mis-
taken belief that said representations and implications were and are,
true and to induce the recipients thereof to supply information which
they otherwise would not have supplied.

Par. 9. The aforesaid acts and practices of the respondents as herein
alleged were, and are, all to the prejudice and injury of the public and
constituted, and now constitute, unfair methods of competition in
commerce and unfair and deceptive acts and practices in commerce in
violation of Section 5 of the Federal Trade Commission Act.
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The Commission having heretofore determined to issue its complaint
charging the respondents named in the caption hereof with violation
of the Federal Trade Commiszion Act, and the respondents having
been served with notice of said determination and with a copy of the
complaint the Commission intended to issue, together with a proposed
form of order; and

The respondents and counsel for the Commission having thereafter
executed an agreement containing a consent order, an admission by
the respondents of all the jurisdictional facts set forth in the complaint
to issue herein, a statement that the signing of said agreement is for
settlement purposes only and does not constitute an admission by
respondents that the law has been violated as alleged in such com-
plaint, and waivers and other provisions as required by the Commis-
sion’s Rules; and

The Commission, having considered the agreement and having
accepted same, and the agreement containing consent order having
thereupon been placed on the public record for a period of 30 days,
now in further conformity with the procedure prescribed in § 2.34(b)
of its Rules, the Commission hereby issues its complaint in the form
contemplated by said agreement, makes the following jurisdictional
findings, and enters the following order:

1. Respondents Pacific Northwest Collections, Inc., and Capital
Recovery Company, Inc., are corporations organized, existing and
doing business under and by virtue of the laws of the State of Wash-
Ington, with their offices and principal places of business located at
717 Puget Sound National Bank Building, Tacoma, Washington.

Respondents Warder W. Stoaks and John R. Stoaks are officers of
said corporations and their address is the same as that of said
corporations.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceeding
is in the public interest.

ORDER

1t is ordered, That the respondents Pacific Northwest Collections,
Inc., a corporation, and Capital Recovery Company, Inc., a corpora-
tion, and their officers, and Warder W. Stoaks and John R. Stoaks,
individually and as officers of said corporations, and respondents’
agents, representatives and employees, directly or through any corpo-
rate or other device, in connection with collecting or attempting to
collect alleged delinquent accounts or attempting to ascertain the
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present whereabouts of alleged delinquent debtors or in connection
with the sale, furnishing or distribution of forms for use in obtaining
information concerning alleged delinquent debtors or in the collection
of alleged delinquent accounts, in commerce, as “commerce” is defined
in the Federal Trade Commission Act, do forthwith cease and desist
from:

1. Using, or placing in the hands of others for use, any form,
questionnaire or other material, printed or written, which does
not clearly and conspicuously reveal that the purpose for which
the information is requested is (a) to assist in determining whether
a debt is due, and (b) to collect it.

2. Representing, or placing in the hands of others any means by
which they may represent, directly or by implication, that money
or a free gift or any other thing of value, is being held for any
person as to whom information is sought.

3. Using the name “Western Coast Emplovers Assn.” or any
other name or words of similar import to designate, describe or
refer to respondents’ business.

4. Misrepresenting, in any manner, directly or by implication,
the identity of the sender or the origin of any inquiry, the pur-
pose for which the information is sought, or the nature or status
of respondents’ business.

5. Placing in the hands of others the means and instrumentali-
ties whereby they may misrepresent in any manner, directly or by
implication, the purpose for which information is sought by them
or the nature or status of their business.

It is further ordered, That the respondents herein shall, within
sixty (60) days after service upon them of this order, file with the
Commission a report in writing setting forth in detail the manner
and form in which they have complied with this order.

Ix tHE MATTER OF
JEFFERSON WOOLEN MILLS, INC., ET AlL.

CONSEXNT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FED-
ERAL TRADE COMMISSION AND THE WOOL PRODUCTS LABELING ACTS

Doclret C—1288. Complaint, Jan. 16, 1968—Decision, Jan. 16, 1968

Consent order requiring a Jefferson, Oregon, woolen mill to cease misbranding
the fiber content of its woolen blankets.
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Pursuant to the provisions of the Federal Trade Commission Act
and the Wool Products Labeling Act of 1939, and by virtue of the
authority vested in it by said Acts, the Federal Trade Commission,
having reason to believe that Jefferson Woolen Mills, Inec., a corpora-
tion, and C. Elton Page, individually and as an officer of said corpora-
tion, hereinafter referred to as respondents, have violated the
provisions of the said Acts and the Rules and Regulations promulgated
under the Wool Products Labeling Act of 1989, and it appearing to
the Commission that a proceeding by it in respect thereof would be in
the public interest, hereby issues its complaint stating its charges in
that respect as follows:

ParacrarpH 1. Respondent Jefferson Woolen Mills, Inc., is a cor-
poration organized, existing and doing business under and by virtue
of the laws of the State of Oregon.

Individual respondent C. Elton Page is an officer of said corporate
respondent. He formulates, directs and controls the acts, policies and
practices of said corporation, including the acts and practices herein-
after referred to. ' :

Respondents are manufacturers of wool products with their office
and principal place of business located at Jefferson, Oregon.

Pair. 2. Respondents, now and for seme time last past. have manu-
factured for introduction into commerce, introduced into commerce,
sold, transported, distributed, delivered for shipment, shipped, and
offered for sale, in commerce, as “commerce” is defined in said Wool
Products Labeling Act of 1939, wool products as “wool product” is
defined therein.

Par. 3. Certain of said wool products were misbranded within the
intent and meaning of Section 4 (a) (1) of the Wool Products Labeling
Act of 1939 and the Rules and Regulations promulgated thereunder,
in that they were falsely and deceptively stamped, tagged, labeled, or
otherwise identified with respect to the character and amount of the
constituent fibers contained therein.

Among such misbranded wool products, but not limited thereto,
were certain blankets stamped, tagged, labeled or otherwise identified
as containing “509% new wool, 30% rayon, 20% nylon,” whereas in
truth and in fact, said blankets contained substantially different
amounts of fibers than represented.

Par. 4. Certain of said wool products were further misbranded in
that they were not stamped, tagged, labeled, or otherwise identified as
required under the provisions of Section 4(a) (2) of the Wool Prod-
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ucts Labeling Act of 1939 and in the manner and form as prescribed
by the Rules and Regulations promulgated under said Act.

Among such misbranded wool products, but not limited thereto,
were certain blankets with labels on or affixed thereto which failed
to disclose the percentage of the total fiber weight of the wool product,
exclusive of ornamentation not exceeding 5 per centum of said total
fiber weight, of (1) wool; (2) reprocessed wool; (8) reused wool;
(4) each fiber other than wool, when said percentage by weight of such
fiber was 5 per centum or more; and (5) the aggregate of all other
fibers.

Par. 5. The acts and practices of the respondents as set forth above
were, and are, in violation of the Wool Products Labeling Act of 1939
and the Rules and Regulations promulgated thereunder, and con-
stituted, and now constitute unfair methods of competition and unfair
and deceptive acts and practices in commerce within the intent and
meaning of the Federal Trade Commission Act.

Decision axp OrpEr

The Federal Trade Commission having initiated an investigation.
of certain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with a
copy of a draft of complaint which the Bureau of Textiles and Furs
proposed to present to the Commission for its consideration and which,
if issued by the Commission, would charge respondents with violation
of the Federal Trade Commission Act and the Wool Products Label-
ing Act of 1989; and

The respondents and counsel for the Commission having thereafter
executed an agreement containing a consent order, an admission by
the respondents of all the jurisdictional facts set forth in the afore-
said draft of complaint, a statement that the signing of said agreement
is for settlement purposes only and does not constitute an admission
by respondents that the law has been violated as alleged in such com-
plaint, and waivers and other provisions as required by the Commis-
sion’s Rules; and ’

The Commission having thereafter considered the matter and hav-
ing determined that it had reason to believe that the respondents have
violated the said Acts, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of thirty (80) days, now in further conformity with the
procedure prescribed in § 2.34(b) of its Rules, the Commission hereby
issues its complaint, makes the following jurisdictional findings, and
enters the following order:



L. MYERS CO. ET AL. 65

62 Syllabus

1 Reapondent Jefferson YWoolen Mills, Inc., is a corporation or-
ganized, existing and doing business under and by virtue of the laws of
the State of Oregon, with its office and principal place of business lo-
cated in the city of J eﬁerso n, State of Oregon.

Respondent C. Elton Page is an officer of said corporation and his
addressisthe same as that of said corporation

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceeding is
in the publicinterest.

ORDER

1% is ordered, That respondents Jefferson Woolen Mills, Inc., a cor-
poration, and its officers, and C. Elton Page, individually and as an
officer of said corporation, and respondents’ representatives, agents and
employees, directly or through any corporate or other device, in con-
nection with the 1nt1'oduct10n, or the manufacture for mtroductlon.
into commerce, or the offering for sale. sale, transportation, distribu-
tion, delivery for shipment or shipment, in commerce, of wool products,
as “commerce” and *wool product™ are defined in the Wool Products
Labeling Act of 1939, do forthwith cease and desist from misbr anding
such products Dy

1. Falsely or deceptively stamping, tagging, labeling, or other-
wise identifying such products as to the character or amount of
the constituent fibers contained therein.

2. Failing to securely afiix to or place on, each such product a
st’tmp tag, hbel or other means of identification correctly show-
ingina clefu‘ and conspicuous manner each element of information
requned to be disclosed by Section 4(a) (2) of the Wool Products
Labeling Act of 1939.

Itis fuw‘]ze/ ordered, That the respondents herein shall, within sixty
(6‘0) days after service upon them of this order, file with the Commis-
sion a report in writing setting forth in detail the manner and form in
which they have complied with this order.

Ix THE MATTER OF
L.MYERS CO.ET AL.
CONSENT ORDER. ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION AND THE WOOL PRODTUCTS LABELING ACT
Docket €-1289. Compleint, Jan. 16, 1968—Decision, Jan. 16, 1968

Consent order requiring a San Francisco, Calif., wholesaler of wool products,
to cease marketing misbranded wool products.
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CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act and
the Wool Products Labeling Act of 1939, and by virtue of the authority
vested in it by said Acts, the Federal Trade Commission, having reason
to believe that L. Myers Co., a partnership, and Leslie G. Myers and
Maxwell A. Myers, individually and as copartners trading as L. Myers
Co., hereinafter referred to as respondents, have violated the provisions
of the said Acts and the Rules and Regulations promulgated under
the Wool Products Labeling Act of 1939, and it appearing to the Com-
mission that a proceeding by it in respect thereof would be in the public
interest, hereby issues its complaint stating its charges in that respect
as follows:

Paraeraru 1. Respondent L. Myers Co., is a partnership. Respond-
ents Leslie G. Myers and Maxwell A. Myers are individuals and co-
partners trading as L. Myers Co. All respondents have their office and
principal place of business located at 658 Howard Street, in the city of
San Francisco, State of California.

Respondents are wholesalers of wool products.

Par. 2. Respondents, now and for some time last past, have intro-
duced into commerce, sold, transported, distributed, delivered for ship-
ment, shipped, and offered for sale, in commerce, as “commerce” is de-
fined in said Wool Products Labeling Act of 1939, wool products as
“wool products” in defined therein.

Par. 3. Certain of said wool products were misbranded within the in-
tent and meaning of Section 4(a) (1) of the Wool Products Labeling
Act of 1939 and the Rules and Regulations promulgated thereunder,
in that they were falsely and deceptively stamped, tagged, labeled, or
otherwise identified with respect to the character and amount of the
constituent fibers contained therein.

Among such misbranded wool products, but not limited thereto, were
certain blankets stamped, tagged, labeled or otherwise identified as con-
taining “50% new wool, 30% rayon, 20% nylon,” whereas in truth and
in fact, said blankets contained substantially different amounts of fibers
than represented.

Pir. 4. Certain of said wool products were further misbranded in
that they were not stamped, tagged, labeled, or otherwise identified as
required under the provisions of Section 4(a) (2) of the Wool Products
Labeling Act of 1939 and in the manner and form as prescribed by the
Rules and Regulations promulgated under said Act.

Among such misbranded wool products, but not limited thereto, were
certain blankets with labels on or affixed thereto which failed to dis-
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close the percentage of the total fiber weight of the wool product, ex-
clusive of ornamentation not exceeding 5 per centum of said total
fiber weight, of (1) wool; (2) reprocessed wool; (3) reused wool;
(4) each fiber other than wool, when said percentage by weight of such
fiber was 5 per centum or more; and (5) the aggregate of all other
fibers.

Pair. 5. The acts and practices of the respondents as set forth above
were, and are, in violation of the Wool Products Labeling Act of 1939
and the Rules and Regulations promulgated thereunder, and consti-
tuted, and now constitute, unfair methods of competition, and unfair
and deceptive acts and practices in commerce within the intent and
meaning of the Federal Trade Commission Act.

Drcision AxD ORDER

The Federal Trade Commission having initiated an investigation of
certain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with a
copy of a draft of complaint which the Bureau of Textiles and Turs
proposed to present to the Commission for its consideration and which,
if issued by the Commission, would charge respondents with violation
of the Federal Trade Commission Act and the Wool Products Label-
ing Act of 1939; and

The respondents and counsel for the Commission having thereafter
executed an agreement containing a consent order, an admission by the
respondents of all the jurisdictional facts set forth in the aforesaid
draft of complaint, a statement that the signing of said agreement is
for settlement purposes only and does not constitute an admission
by respondents that the law has been violated as alleged in such com-
plaint, and waivers and other provisions as required by the Commis-
sion’s Rules; and

The Commission having thereafter considered the matter and hav-
ing determined that it had reason to believe that the respondents have
violated the said Acts, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record for
a period of thirty (30) days, now in further conformity with the proce-
dure prescribed in § 2.34(b) of its Rules, the Commission hereby issues
its complaint, makes the following jurisdictional findings, and enters
the following order:

1. Respondent L. Myers Co. is a partnership. Respondents Leslie G.
Myers and Maxwell A. Myers are individuals and copartners trading
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as L. Myers Co. Respondents’ office and principal place of business is
located at 658 Howard Street, San Francisco, California.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceeding
isin the public interest.

ORDER

1t is ordered, That respondents L. Myers Co., a partnership, and
Leslie G. Myers and Maxwell A. Myers, individually and as copartners
trading as L. Myers Co., and respondents’ representatives, agents and
employees, directly or through any corporate or other device, do forth-
with cease and desist from introducing into commerce, or offering for
sale, selling, transporting, distributing or delivering for shipment or
shipping, in commerce, wool products, as “commerce” and “wool prod-
uct” are defined in the Wool Products Labeling Act of 1939 :

1. Which are falsely or deceptively stamped, tagged, labeled or
otherwise identified as to the character or amount of the constitu-
ent fibers contained therein.

2. Unless such products have securely affixed thereto or placed
thereon a stamp; tag, label or other means of identification cor-
rectly showing in a clear and conspicuous manner each element
of information required to be disclosed by Section 4(a) (2) of the
Wool Products Labeling Act of 1939.

1t is further ordered, That the respondents herein shall, within sixty
(60) days after service upon them of this order, file with the Commis-
sion a report in writing setting forth in detail the manner and form
in which they have complied with this order.

Ix tHE MATTER OF

JOSEPH L. PORTWOOD ET ATL.
TraDING As THE PORTWOOD COMPANY

ORDER, OPINION, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT

Doclet 8681. Complaint, Avr. 14, 1966—Decision, Jan. 19, 1968
Order requiring the operators of an Albuquerque, N. Mex., mail-order philatelic

stamp business, to cease sending unordered stamps to prospective custom-
ers and using threats and coercion to collect for such unordered merchandise.
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COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that Joseph L. Portwood
and Betty Portwood, individuals, trading and doing business as The
Portwood Company, hereinafter referred to as respondents, have
violated the provisions of said Act, and it appearing to the Commig—
sion that a proceeding by it in respect thereof would be in the pubiic
interest, hereby issues its complaint stating its charges in that respect
as follows:

Paracraru 1. Respondents Joseph L. Portwood and Betty Port-
wood are individuals trading and doing business as The Portwood
Company, with their principal office and place of business located at
192 Yale Boulevard, South East in the city of Albuquerque, State of
New Mexico. '

Said individual respondents cooperate and act together to formulate,
direct and control the acts and practices hereinafter set forth.

Par. 2. Respondents are novw, and for some time last past have been,
engaged in the advertising offering for sale, sale and distribution of
stamps for use in philately to the public.

Par. 3. In the course and conduct of their business, respondents now
cause, and for some time last past have caused, their said product, to
be shipped and sold from their place of business in the State of New
Mexico to prospective purchasers thereof located in various other
States of the United States and in foreign countries, and maintain,
and at all times mentioned herein have maintained, a substantial
course of trade in said product in commerce, as “‘commerce” is defined
in the Federal Trade Commission Act.

Par. 4. In the course and conduct of their aforesaid business, the
respondents ship unordered selections of stamps to persons with
whom, in many cases, respondents have had no prior dealings or com-
munications of any kind with the intent and purpose that such per-
sons, either voluntarily or in response to respondents’ coercion, will
purchase or return said stamps. An “approval invoice” showing the
price which respondents expect to receive for the selection of stamps
accompanies the initial mailing. The stamps arve mounted in a book-
let showing the price of each stamp if purchased individually.

Where payment for, or return of merchandise is not forthcoming,
the respondents cause letters and postcards to be sent to the individ-
ual concerned for the purpose of inducing such payment and/or re-
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turn. Among and typical of the statements contained in such letters
and postcards are the following :

This material was forwarded to you on approval, for your examination, with
the understanding that returns would be made promptly.

Unless we receive payment in full, or return of the stamps and payment for
Any retained, by (date), your account will be turned over to our attorneys
for immediate action.

Since evidence of your using the mails to defraud is readily available, in the
book itself, we suggest that it would not be wise to delay sending your pay-
iment. We are not interested in having any of the stolen stamps sent back to us.

Par. 5. By and through the use of the above-quoted statement, and
others of similar import but not specifically set out herein, the respond-
ents represent, directly or by implication, that:

1. \Ioney is due and owing for unordered selections of stamps.

2. Some contract, agreement or understanding exists with the re-
cipient of stamps sent on approval to pay for said stamps or, in the
a]ternatn'e, to return said stamps.

3. If stamps sent on approval are not paid for or returned, the mat-
ter will be referred to attorneys for collection.

4. A person who has not returned unordered selections of stamps
has stolen such stamps and such person is using the mails to defraud.

Par. 6. Intruth and in fact:

1. Money is not due and owing for unordered selections of stamps.

2. No contract, agreement or understanding exists with the recipient
of stamps sent on approval to pay for said stamps or, in the alternative,
to return said stamps.

3. Accounts are not referred to attorneys for collection.

4. Persons failing to return unordered selections of stamps have
not stolen such stamps and are not using the mails to defraud.

-Therefore, the statements and representations set forth in Para-
graphs Four and Five hereof were and are false, misleading and
deceptive.

Par. 7. Respondents’ practice of sending mechandise or approval
merchandise to persons who have not requested such merchandise and
attempting to exact payment for such merchandise now has, and has
had. the capacity and tendency to confuse many persons, to create
doubt in their minds as to their rights and legal obhoatlons in respect
to such merchandise or approval mechandlse and, causes many per-
sons to pay for the merchandise because of the confusion and doubt o
generated. The practice now has, and has had, the tendency and capac-
ity to harass, inconvenience, intimidate and coerce and does harass,
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inconvenience, intimidate and coerce persons into purchasing and pay-
ing for merchandise sent by the respondents.

Par. 8. In the conduct of their business, at all times mentioned
herein, respondents have been in substantial competition, in commerce,
with corporations, firms and i.:dividuals in the sale of stamps of the
same general kind and nature as those sold by respondents.

Par. 9. The use by respondents of the aforesaid false, misleading and
deceptive statements, representations and practices has had, and now
has, the capacity and tendency to mislead members of the purchasing
public into the erroneous and mistaken belief that said statements and
representations were and are true and into the purchase of substantial
quantities of respondents’ product by reason of said erroneous and
mistaken belief.

Par. 10. The aforesaid acts and practices of respondents, as herein
alleged, were and are all to the prejudice and injury of the public and
of respondents’ competitors and constituted, and now constitute, un-
fair methods of competition in commerce and unfair and deceptive
acts and practices in commerce, in violation of Section 5 of the Federal
Trade Commission Act,

Mr. Carlos P. Lamar, 111, supporting the complaint.
Franks & deVesty, Albuquerque, N. Mex., by Mr. Leland B. Franks
and /. M alcolm W. deTesty for respondents.

Inrrian DecisioN By Leox R. Gross, HEARING EXAMINER
OCTOBER 17,1966

This is a proceeding under Section 5 of the Federal Trade Commis-
sion Act?® in which counsel supporting the complaint seeks an order
that would require respondents in the conduct of a mail-order phila-
telic stamp business to cease and desist from making false, mislead-
ing, and deceptive representations to the persons to whom respondents
mail their philatelic stamps on approval—frequently without having
received any orders therefor—and sometimes in spite of specific in-
structions not to send such stamps.

Using a confidential mailing list of approximately 6,000 active
“accounts,” respondents mail unsolicited stamp selections on “ap-
proval” 2 to from 120 to 150 persons each week without a specific order
therefor and without payment in advance (Tr. 30). The approval mer-

115 U.S.C.A, § 45 “Unfair methods of competition in commerce, and unfair or deceptive
acts or practices in commerce, are hereby declared unlawful.”

2 Mr. Portwood has defined ‘‘approval sales’ as any selection of stamps sent to a customer
withont payment in advance and/or without a specitic order for those specific stamps.
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chandise, thus mailed, may be either ordered or unordered merchan-
dise (Tr. 26). The mailee ® may purchase part or all of the selection
sent to him, paying for the stamps he retains; or he may reject the se-
lection entirely and return it (Tr. 24, 25). Approximately 80 percent
of the mailees either purchase some or all of the stamps or return the
stamps without any additional contact (Tr. 40). After two innocuous
followup reminders. (CX 4), another 10 percent of the mailees
respond by buying and/or returning the stamps (Tr. 41).

It is respondents’ business techniques in dealing with the nonre-
sponding 10 percent of the mailees that complaint counsel considers
violative of Section 5 of the Federal Trade Commission Act.

Complaint counsel in effect avers in Paragraphs Five and Six of
the complaint that respondents, in communicating with the nonre-
sponding 10 percent of their mailees, represent directly or by implica-
tion, contrary to the fact:

1. That money 1s due or owing for unordered selections of stamps,

2. That some contract, agreement, or understanding exists between
respondents and the mailees to pay for the unordered “approval”
stamps or to return them to respondents,

8. That if the approval stamps are not paid for or returned, the
matter will be referred to attorneys for collection, even though re-
spondents do not, in fact, intend to refer the matter to attorneys for
collection, and

4, That a person who has not returned unordered selections of
stamps has stolen such stamps and such person is using the mails to
defraud.

Complaint counsel further avers in Paragraph Seven of the com-
plaint that:

Respondents’ practice of sending merchandise or approval merchandise to per-
sons who have not requested such merchandise and attempting to exact payment
for such merchandise now has, and has had, the capacity ard tendency to con-
fuse many persons, to create doubt in their minds as to their rights and legal
obligations in respect to such merchandise or approval merchandise ; and, causes
many persons to pay for the merchandise because of the confusion and doubt so
generated. The practice now has, and has had, the tendency and capacity to
harass, inconvenience, intimidate and coerce and does harass, inconvenience,
intimidate and coerce persons into purchasing and paying for merchandise sent
by the respondents.

Complaint counsel does not seek to enjoin respondents from mailing
unordered stamps on approval to prospective and former customers;
he seeks to require respondents to word all communications to their

3 The word ‘“‘mailee” is used because the recipients are not necessarily ‘“customers” of
respondents until a buyer-seller relatlonship has been established.
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mailees so that the mailees will not be deceived, directly or by implica-
- tion, or by innuendo, concerning :

(1) the precise legal relationship between respondents and the
mailee; and

(2) the legal obligations of the mailee, if any, resulting from such
legal relationship.

In their answer, respondents admit that they are engaged in “com-
merce” as defined in the Federal Trade Commission Act and that The
Portwood Company in the conduct of its philatelic stamp business
is in substantial competition, in commerce, with other corporations,
firms, and individuals in the sale of stamps of the same general kind
as those sold by The Portwood Company. Respondents put in issue:

1. Whether respondent Betty Portwood participates in the oper-
ation of The Portwood Company in such a manner as to be bound
by any order which may be entered ; and

2. The precise nature of the legal relationship between respondents
and their mailees, the legal obligations of their mailees to Portwood,
and the semantics of respondents’ communications with their mailees.

After respondents’ answer was filed, prehearing discovery orders
were entered, and a prehearing conference was convened in Albuquer-
que, New Mexico, on June 27, 1966, the day immediately preceding
commencement of the hearings. For a week prior thereto, complaint
counsel was given complete access to respondents’ files pursuant to an
order of the hearing examiner dated June 8, 1966. The hearing record
consists of the respondents’ testimony and Commission and Respond-
ent Exhibits. The record was closed for the receipt of evidence on
July 25, 1966. Proposed findings and conclusions, and replies thereto,
have been filed. The hearing examiner has considered the proposed
findings, replies thereto, and all of the record in this proceeding.
Findings which are not made in the form proposed or in substantially
that form, are rejected. Any motion heretofore made and not previous-
ly ruled upon is denied. The examiner observed respondents’ conduct
upon the witness stand and finds them to be credible persons in every
respect. Unless complaint counsel has introduced substantial pro-
bative evidence to the contrary, the statements of respondents, under
oath, have been accepted as true.

Respondents make representations to two separate and distinet
classes of mailees:

1. Mailees with whom respondents have had prior business dealings
and, as a result of a prior course of dealings, may or may not have
established a certain legal relationship;

418--345—72
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2. Mailees with whom respondents have had no prior business deal-
ingsand who haveno legal obligations to respondents.

Complaint counsel urges that it is with particular reference to the
second class of mailee that respondents’ representations are mislead-
ing and deceptive within the proscription of the Federal Trade Com-
mission Act.

In many instances respondents ignore specific instructions from
their mailees not to send any more stamp selections. Mailees who re-
ceive approval selections, contrary to their instructions not to send
them, do, in fact, accept and pay for some or all of the stamps.

In House of Plate, Inc., 47 F.T.C. 1411, the Federal Trade Commis-
sion held, “The recipient of merchandise shipped without a previous
order and in the absence of an agreement to purchase is not obligated -
to pay for the merchandise or to return it, * * *.” The order in Plate,
inter alia, enjoined respondent from “Representing, directly or by
implication, that a recipient of merchandise shipped without a previ-
ous order and in the absence of an agreement to purc-hase is obligated
to pay for the merchandise or to return it.”

In Lawrence K. Shaver, t/a Mystic Stamp Company, World Wide
Stamp Compuny and National Oredit Bureaw, File 1-11662, Stipula-
tion No. 2435, approved April 4, 1939, the stipulation recited, #nter
alia:

In making collections from delinquent recipients of approval sheets, whether
or not such sheets have been requested by the recipients, said Lawrence K.
Shaver has used a series of form cards and letters as “reminders” from the
Mystic Stamp Company or the World Wide Stamp Company, as the caze may
be, followed by a letter from what appears to be‘ an independent collection
agency, to-wit: National Credit Bureau. upon a letterhead stating that it is “A
Nation-Wide Organization for the Interchange of Credit Information and the
Collection of Accounts”. The letter intimates that further delay in payment
will result in damage to the recipient’s credit standing generally, and warns that
unless payment is received by return mail the matter will be placed in the hands
of the bureau’s attorneys for legal proceedings without further
correspondence, * * *

And, respondent Shaver agreed to an order that directed him, #nter
alia, to cease and desist from:

(a) Representing, either by direct assertion or by implication, that any re-
cipient of approval sheets of stamps or other merchandise not ordered or other-
wise requested by said recipient, is under contract, legally enforceable, either
to pay for said unsolicited merchandise or to return the same ;

* * #* e = ®

(c) The use of the trade name ‘“National Credit Bureau” or of any other
fictitious name purporting to be an independent collection agency or credit bu-
reau, for the purpose of collecting payments on his contracts or his alleged con-
tracts, when in fact no such agency exists or is employed by him’; representing

*
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that such spurious credit bureau is a nation-wide institution for the interchange
of c¢redit information and general collection of accounts, or is in position to im-
pair one’s credit standing with the various stamp dealers; or the use of pretended
notices simulating court summons or similar instruments designed to frighten
debtors by false appearance of legal proceedings against them.

In Betty Phillips, Inc., File No. 5420437, Stipulation No. 8555, ap-
proved October 5, 1934, the respondents, in connection with their ef-
forts to collect for boxes of greeting cards which they sent without
any prior order therefor, agreed :

* # % that in connection with the distribution of unordered greeting cards
in commerce, as ‘“commerce” is defined by the said Act, they and each of them
will forthwith cease and desist from representing directly or by implication
that recipients thereof are required or are under obligation to remit payment or
return the cards.

It was and is a false, misleading, and deceptive act and practice
within the purview of Section 5 of the Federal Trade Commission Act
for respondents Betty Portwood and Joseph L. Portwood to represent
to mailees with whom they have had no prior business dealings that
such mailees are under a legal obligation to either pay for the unordered
stamps sent to them on approval or to return them. Any representation
by respondents, directly or by implication, or by innuendo, that these
mailees have such legal obligation is false, misleading, and deceptive
and is proscribed by the Federal Trade Commission Act.

In Hobbs v. M assasoit Whip Company, 158 Mass. 194 (1893), 33 NE
495, plaintiff sued to recover for eel skins that he had shipped to the
defendant and that the defendant had kept for some months until he
destroyed them. Defendant did not notify plaintiff of his refusal to
accept the skins. Judge Holmes wrote:

The case comes before us on exceptions to an instruction to the jury that,
whether there was any prior contract or not, if skins are sent to the defendant,
and it sees fit, whether it has agreed to take them or not, to lie back, and to say
nothing, having reason to suppose that the man who has sent them believes that
it is taking them, since it says nothing about it, then, if it fails to notify, the
jury would be warranted in finding for the plaintiff.

Standing alone, and unexplained, this proposition might seem to imply that
one stranger may impose a duty upon another, and make him a purchaser. in spite
of himself, by sending goods to him, unless he will take the trouble, and bear
the expense, of notifying the sender that.he will not buy. The case was argued
for the defendant on that interpretation. But, in view of the evidence, we do
not understand that to have been the meaning of the judge, and we do not
think that the jury can have understood that to have been his meaning. The
plaintiff was not a stranger to the defendant, even if there was no contract
between them. He had sent eel skins in the same way four or five times before,
and they had been accepted and paid for. On the defendant’s testimony, it was
fair to assume that if it had admitted the eel skins to be over 22 inches in length,
and fit for its business, as the plaintiff testified and the jury found that they
were, it would have accepted them: that this was understood by the plaintiff;
and, indeed, that there was a standing offer to him for such skins.
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In such a condition of things, the plaintiff was warranted in sending the de-
fendant skins conforming to the requirements, and even if the offer was not such
that the contract was made as soon as skins corresponding to its terms were
sent, sending them did impose on the defendant a duty to act about them; and
silence on its part, coupled with a retention of the skins for an unreasonable
time, might be found by the jury to warrant the plaintiff in assuming that they
were accepted, and thus to amount to an acceptance. See Bushel v. Wheeler,
15 Q. B. 442; Benj. Sales, (6th Amer. Ed.) §§162-164; Taylor v. Engine Co.
146 Mass. 613, 615, 16 N.E. Rep. 462. The proposition stands on the general prin-
ciple that conduct which imports acceptance or assent is acceptance or assent,
in the view of the law, whatever may have been the actual state of mind of
the party—a principle sometimes lost sight of in the cases. O’Donnell v. Clinton,
145 Mass. 461, 463, 14 N.E. Rep. 747; McCarthy v. Railroad Corp., 14S Mass.
550, 552, 20 N.E. Rep. 182.

In Italian Society of Mutual Beneficence v. Sara Vacarella, 170 So
227 (8.Ct. Ala., 1936), the court, nter alia, said:

[3] The question in the case is whether or not, under the law, appellee should
be charged with an implied acceptance of the orders by its silence, .As above
stated, all of appellant’s previous orders had been accepted and the goods shipped
not later than a week from the giving of such orders, while appellee was silent
for twelve days after the giving of the orders here involved, and.then refused to
accept them in response to appellant’s request for shipment. We think the sound
governing principles are laid down in Restatement. Contracts, subsection 1(c)
of section 72, the applicable part of which is as follows:

‘(1) Where an offeree fails to reply to an offer, his silence and inaction operate
as an acceptance in the following cases and in no others: * * *

“(e) Where because of previous dealings or otherwise, the offeree has given the
offeror reason to understand that the silence or inaction is intended by the of-
feree as a manifestation of assent, and the offeror does so understand.” (Irahc
supplied.)

In Cook v. UV Wasaborg (UL.DC Oregon 1960), 189 F. Supp.
464, 468, the court held:

[6-9] To create a contract the minds of the parties must meet as to every
essential term of the proposed contract and there must be a clear and unequiv-
ocal acceptance of a certain and definite offer in order that such offer may be-
come a contract. Joseph v. Donover Co., 9 Cir.,, 1938, 261 F. 24 813; Deering-
Milliken & Co. v. Modern-Aire of Holliywood, Inc., 9 Cir., 1955, 231 F. 2d 623.

. % s 2 = % ®

It is an accepted rule of law that silence and inaction do not amount to an

acceptance of an offer. Beach v. United States, 226 U.S. 243, 33 S.Ct. 20, 57 L.Ed.

205 ; New York Central R. Co. v. The Talisman, 288 U.S, 2389, 53 S.Ct. 828, 77 L.Ed.
T21.

In Columbia Malting Co. v. Olausen-Flanagan Corporation, (2nd
Cir. 1924), 3 F. 2d 547, 551, the court, inter alia, held:
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Silence is not assent, unléss there is a duty to speak, and there was no such
duty in this case. In Williston on Contracts, vol. 1, § 91, the rule is correctly laid
down as follows :

“Generally speaking, an offeree has a right to make no reply to offers, and
his silence and inaction cannot be construed as an assent to the offer.”

* ® F 85 5 5 B
and the

courts hold that, even though the offer states that silence will be taken as con-
sent, silence on the part of the offeree cannot turn the offer into an agreement,
as the offerer cannot prescribe conditions so as to turn silence into acceptance.
In re Empire Assurance Corporation, L. R., 6 Ch., 266 ; Prescott v. Jones, 69 N. H.
305, 41 A. 352. In Bank of Buchanan County v. Continental National Bank of
Los Angeles (C. C. A.) 277 F. 385, 390, it is said that “one to whom an offer is
made is under no obligation to do or say anything concerning an offer which he
does not accept.” And in 13 Corpus Juris, 276, it is stated that “an offer made
to another, either orally or in writing, cannot be turned into an agreement because
the person to whom it is made or sent makes no reply, even though the offer
states that silence will be taken as consent, for the offerer cannot presecribe con-
ditions of rejection so as to turn silence on the part of the offeree into acceptance.”

See also Caterpillar Tractor Co. v. Sickier (Kansas 1939), 87 P. 2d
503.

These hornbook principles must be superimposed upon the facts in
the instant record and applied within the special bhusiness milien of the
philatelic stamp business in which respondents operate.

In their briefs and arguments respondents demonstrate a misunder-
standing of Section 5 of the Federal Trade Commission Act. Com-
plaint counsel was and is under no legal obligation to introduce
consumer evidence of deception. Complaint counsel has correctly
stated in his Reply, filed September 15, 1966, p. 2:

That the Commission did not produce consumers to testify to their deception
does not make the order improper, since actual deception of the public need not
be shown in Federal Trade Commission proceedings. F.T.C. v. Winsted Hosiery
Co., 258 U.8. 483, 4;94; F.T.C. v. Raladam Co., 316 U.S. 149, 152; Charles of the
Ritz Dist. Corp.v. F.T.C.,143 F. 24 676 (2d Cir. 1944),

Representations merely having a “capacity to deceive” are unlawful .. . .
F.T.C. v. Algoma Lumber Co., 291 U.S. 67, 81.

A finding that respondents’ communications to the mailees have
the capacity and tendency to mislead does not require the support of
oral testimony or other evidence because specimens of respondents’
communications are in the record. The fact that there is no actual evi-
dence in this record that respondents’ mailees are likely to be deceived
does not inhibit a finding that respondents’ representations to their
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mailees were and are misleading. Dejay Stores v. F.T.C., 200 F. 2d
865,867 (2d Cir. 1952). See also Moh»v. F.T.C.,272 F. 2d 401 (9th Cir.
1959) ; Niresk Industries, Inc.v. F.T.C., 278 F. 2d 337 (Tth Cir. 1960),
cert. dented, 8364 U.S. 883; Pep Boys—Manny, Moe & Jack v. F.T.C.,
122 F. 2d 158, 161 (3d Cir. 1941) ; Perloff v. F.T.C., 150 F. 2d 757, 759
(3d Cir. 1945).

In Ezposition Press v. F.T.C., 295 F. 2d 869, 872 (2d Cir. 1961),
cert. denied, 370 U.S. 917, the court, inter alia, held :

Actual consumer testimony is in fact not needed to support an inference of
deceptiveness by the Commission. Charles of the Ritz Distributors Corp. v. F.T.C.,
2 Cir.. 1944, 143 F. 2d 676, 680; ¢f. E. F. Drew & Co. v. F.T.C., 2 Cir. 1956, 235
F. 24 785, certiorari denied, 1957, 352 U.S. 969, 77 8.Ct. 860. 1 I.Ed. 323. In evaluat-
ing the tendency of language to deceive, the Commission should look not to the
most sophisticated readers but rather to the least. F.T.C. v. Standard Educ. Soc'},
1937, 302 U.S. 112, 116, 58 S.Ct. 113, 82 L.Ed. 141 ; Book-of-the-Month Club, Inc. v.
F.T.C., 2 Cir., 202 F. 2d 486, certiorari dismissed, 1953, 346 T.S. 883, 74 S.Ct. 144, 98
L.Ed. 388.

Deceptive acts and practices under the Federal Trade Commission
Act are not judged by their effect upon the “ordinary prudent buyer”
as respondents mistakenly contend :

The law is not made for protection of experts, but for the public—that vast
multitude which includes the ignorant, the unthinking. and the credulous, who,
in making purchases, do not stop to analyze, but ave governed by appearances and
general impressions. P. Lorillard Co. v. F.T.C., 186 F. 2d 52 (4th Cir. 1950). See
also F.T.0. v. Standard Education Soc., 302 U.S. 112 (1937) ; Stanley Laboratories
v. F.T.C., 188 F. 24 388 (9th Cir. 1943) ; drondberg v. F.T.C., 182 F. 2d 165 (Tth
Cir. 1942) : Ford Motor Co. v. F.7.C., 120 F. 2d4 175 (6th Cir, 1941) ; Giant Food,
Ine. v. F.T.C., 322 F. 2d 977 (D.C. Cir. 1963).

FINDINGS OF FACT

1. The Federal Trade Commission has jurisdiction over the parties
to and the subject matter of this proceeding. This proceeding is in the
public interest. ‘

9. In the course and conduct of a mail-order philatelic stamp busi-
ness, respondents now cause, and for some time last past have caused,
philatelic stamps to be shipped and sold from their place of business,
122 Yale Boulevard, SE., Albuquerque, New Mexico, to prospective
purchasers thereof located in various other States of the United States
and in foreign countries. Respondents now maintain, and at all times
relevant to this proceeding have maintained, a substantial course of
trade in philatelic stamps in commerce, as “commerce” is defined in
the Federal Trade Commission Act.
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3. In the conduct of their business, respondents have been at all
relevant times, and now are, in substantial competition in commerce
with corporations, firms, and individuals in the sale of philatelic
stamps of the general kind and nature as those sold by respondents.

4. In the course and conduct of their business, respondents send on
“approval” (i.e. without prepayment and without a specific order)
unordered selections of philatelic stamps to mailees with whom, in
many cases, respondents have had no prior dealings or communica-
tions. Respondents also ship unordered selections of stamps on ap-
proval to mailees with whom they have had prior dealings and to
mailees who have specifically requested respondents not to send any
stamps.

5. Joseph L. Portwood has been in the philatelic stamp business for
more than thirty-five years, having started while in high school in
Nelson, Nebraska (Tr. 17, 18). His first method of operation was to
advertise stamps and to send stamps on approval through the mails.
He moved to Kansas City, then to New York City, where he was &
stamp dealer (with the exception of time out for military service from
1942 to 1946). From 1936 to 1938 respondent Joseph Portwood con-
ducted an over-the-counter stamp business in Radio City in New York,
New York. He and his wife came to Albuquerque in 1958 (Tr. 14, 20)..
Joseph Portwood has been self-employed all of his life in the philatelic
stamp business with the exception of four years, when he served in
the Armed Services (Tr. 22). He started The Portwood Company in
1048 at 858 Sixth Avenue, New York, New York, and continued at that
address until 1958, when he moved the business to its present address
at 122 Yale Boulevard, SE., Albuquerque, New Mexico, whence he has
operated continuously from 1958 until the present time (Tr. 13-14).

6. The Portwood Company, at the time of the hearings, had four
regular employees in addition to respondents (Tr. 5).

7. The record does not establish the precise legal relationship that
respondent Betty Portwood bears to The Portwood Company. It is
undisputed, however, that Betty Portwood is Joseph Portwood’s wife;
works in The Portwood Company from 15 to 20 hours each week;
supervises the activities of the four employees; and generally super-
vises the day-to-day operation of the business if Joseph Portwood is
away. She is, in essence, a supervisor of part of the office operations
(Tr. 5-6, 61). The business records of The Portwood Company are
kept under Mrs. Portwood’s supervision. She malkes pertinent business
notations on the Portwood account cards (Tr. 63) and executes the
business policies that she and her husband have established (Tr. 64).



80 FEDERAL TRADE COMDISSION DECISIONS
Findings 73 F.T.C.

Betty Portwood’s father, Harry Arthur Siegel, and Joseph Portwood,
in partnership, conduct and have for several years conducted a phila-
telic stamp business from Jackson Heights, New York, under the name
of the Harry Arthur Company (Tr. 4; CXs 92 A-N, 93, 94, 95, 96).
In the Jackson Heights operation Mr. Siegel acts chiefly as a
“remailer.” He remails approval stamp books and all related commu-
nications, and other materials, all of which are prepared in the Albu-
querque office. The staff in respondents’ Albuquerque office prepares
the stamp approvals, collection letters, reminders, invoices, and all
other pertinent documents, packs them in envelopes and sends them
to Harry Siegel who, in turn, remails them to the addressees (Tr. 133~
143). Harry Siegel receives the returns that are made through the
mails to the company in Jackson Heights, New York, and then sends
them to the Albuquerque office where the Harry Arthur materials are
processed in the same manner as communications that are addressad
directly to The Portwood Company (Tr. 137, 189, 142) at its Albu-
querque address. Almost all of the names of the mailees for Harry
Arthur Company’s mailings are obtained from The Portwood Com-
pany’s mailing lists and have consisted chiefly of mailees to whom
Portwood has made sales. The modus operandi of Harry Arthur
Company parallels that of The Portwood Company in most respects.

8. Even though Betty Portwood testified that she is a “housewife”
and is not paid any salary by The Portwood Company, she has used
the title “Office Manager” in connection with the company’s business
and has used that title on the company’s forms (Tr. 61). It is found
that Betty Portwood is doing business with her husband as The Port-
wood Company and as the Harry Arthur Company. Any order which
is entered in this proceeding should, therefore, bind the respondent
Betty Portwood as well as Joseph Portwood (see 7'he Norman Com-
pany,40 F.T.C. 296).

9. Respondents’ business premises, located at 122 Yale Boulevard,
SE., are in a store 25" wide by 100" deep (Tr. 16). There are no adver-
tisements or window displays. The Portwoods could serve walk-in
customers on these premises, but they have no walk-in customers. All
of The Portwood Company’s business is transacted through the United
States mails (Tr. 16-17).

10. The Portwood Company sells sets or assortments of foreign
postage stamps to collectors whose aims are to enlarge and keep their
collections in standardized albums (Tr. 15). The Portwoods handle
mostly foreign stamps from practically every country in the world,
including new countries as they are formed (Tr. 15). The Portwoods
buy their philatelic stamps from the usual and customary sources and
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sell them by means of a business technique that they have been follow-
ing for approximately 17 years (Tr. 15). The stamps are put into sets
and mounted in approval books for mailing. A specimen approval book
is in evidence as CX 1. Commission Exhibit No. 1 sells for $6.95 (Tr.
29). Respondents’ Exhibit No. 6 A-G is a Portwood approval book
prepared for a mailee of “higher than ordinary calibre” (Tr. 182).
This is a more expensive type of collection than CX 1. The mailee of
CX 1 is required to purchase an entire set of stamps, the mailee of
RX 6 A-G may purchase individual stamps. Respondents Exhibit
6 A-G appeals to a more advanced type of collector than CX 1.
It (RX 6 A-G) sells for 815.75 (Tr. 182, 183).

11. Respondents own a stock of “world” stamps, which Mr. Port-
wood has accumulated during his lifetime in the business. This permits
respondents to prepare “customized” collections from practically any
country or area of the world. The “customized” collections range in
cost from $12 to $250 and are also sent out on an “approval” basis. It
would be rare for respondents to send out a $250 collection on approval
{Tr. 186, 187).

12. Mr. Portwood testified (and is uncontradicted in the record) that
about 99 percent of the persons to whom respondents mail stamps on
approval are stamp collectors (Tr. 4, 55).

13. Respondents do not advertise their stamps, and they have not
done so for the last seven or eight years. They may use the mails to
advertise new albums or other philatelic supplies (Tr. 27).

14. The Portwoods maintain two “lists” or “files” on their business
premises. The “master” file has from 80,000 to 90,000 names, and the
current or active file has about 6,000 names. Names in the active file
are duplicated in the master file. It is the 6,000-name file from which
current mailings are made (Tr. 148-9). Names of mailees whom re-
spondents desire to discontinue are removed from the active file and
are replaced by names from the master file (Tr. 149-50). From time
to time respondents purchase mailing lists of stamp collectors. These
mailing lists are supposed to contain the names of stamp collectors
only and are utilized to keep the active files current, and to replace
those accounts that have been removed from the active file (Tr. 44-46).

15. Not more than a few hundred of respondents’ 6,000 active
accounts would be mailees to-whom respondents had not made a pre-
vious sale (Tr. 187-188, 201, 202). Respondents have:“quite a few cus-
tomers” to whom they have been selling stamps since they established
the business in 1948 (Tr. 188). They have been dealing with a very
substantial part of their customers for a good many years (Tr. 188).
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16. In addition to the purchase of mailing lists of stamp collectors,
respondents’ files have been built up over the years because of Mr.
Portwood’s continuous involvement in the stamp business, Mailing
lists are purchased from professional sellers of mailing lists. Names
are also obtained by the recommendations of other Portwood cus-
tomers. Occasionally, The Portwood Company will exchange informa-
tion with other stamp dealers as to prospective purchasers (Tr. 27).
Respondents have not used the advertising method of selling stamps
for the last seven or eight years (Tr. 27).

17. The names of prospective purchasers on the 6,000-name list are
mailees who are either in current possession of respondents’ approval
sheets or are scheduled to receive them.

18. Respondents’ account cards ave transferred from their active
(6,000-name list) to their inactive list because the mailee fails to pur-
chase stamps or purchases them in such small quantities that the busi-
ness is not profitable; or the mailee instructs Portwood to drop him or
her from the mailing list; or the mailee changes his collecting habits;
or there has been a change in the mailee’s financial status (Tr. 84).

19. Respondents’ mailees may be dropped because they exhibit “dis-
honesty” or “extra carelessness” in the handling of the merchandise
(Tr. 34). Portwood characterized “dishonesty” as an act of removing
stamps from the approval books without paying for them or as the
unauthorized breaking of sets of stamps that are offered only as a
complete set (Tr. 34) ; or other behavior that would indicate the unre-
liability of a mailee.

20. Mr. Portwood testified (and is uncontradicted in the record)
that thousands of stamp dealers mail philatelic stamps on approval
and that there must be about the same “thousands” who mail unsolic-
ited approvals under “certain circumstances.” (Tr. 164.) The whole-
sale trade publication, 7'he Stamp Wholesaler sells between 8,000 and
9,000 copies per issue (Tr. 164-165). It is sold chiefly to stamp dealers
who have proven themselves as such. Mr. Portwood estimated that
there must be approximately 5,000 professional stamp dealers in the
United States who mail philatelic stamps on approval (Tr. 164-165).
He defined “approval” dealers as (a) those who mail unsolicited ap-
provals, (b) those who mail solicited approvals, and (c¢) a combination
of both (Tr. 166). Mr. Portwood further testified that almost all stamp
dealers mail stamps on approval. Those sending out unsolicited
approvals could not be very much less than the total number of stamp
dealers (Tr. 167). The figures testified to by Mr. Portwood constitute
only an estimate based upon his personal opinions and his more than
thirty-five years of experience in the business (Tr. 174).
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21. The Portwoods’ average sale is about $3 (Tr. 16). The small sum
involved in each transaction is significant. It is unlikely that respond-
ents could or would use the services of a lawyer to collect such small
amounts, yet respondents threaten their mailees that delinquent
accounts will be turned over to lawyers. Commission Exhibit No. 7 is
one form of “collection” letter which respondents use. The letter reads:

Our shipment 0f < e is now long past due, and although we have writ-
ten to you on five occasions, you have not extended us the courtesy of a reply.

Unless we receive payment in full, or return of the stamps and payment for any
retained, by oo ___ , your account will be turned over to our attorneys for

immediate action.
Please cooperate at once !

Very truly yours,
THE PorRTW00D COMPANY,

(S) T. E. DETTEN,
Collection Manager. (CX 7.)

292, Mr. Portwood testified that he had never turned an account over
to an attorney for collection, and does not have an attorney to whom
he would refer such small collections. If an attorney were to become
involved in collecting for the Portwoods, it would be only because
respondents had turned an account over to the Federal Claims and
Adjustment Bureau, a collection agency (Tr. 52, 53, 146, 147, 148). Mr.
Portwood did not know whether the Federal Claims and Adjust-
ment Bureau did, in fact, utilize the services of an attorney. He
surmised that it might. Portwood admitted that he had threatened
mailees with turning their accounts over to an attorney for legal action
when, in fact, he had no attorney and did not intend to employ one
(Tr. 148).

923. It is found that one of respondents’ deceptive acts is to threaten
to turn accounts over to attorneys for legal action when, in fact,
respondents have not done so and did not intend to do so. This coercive
technique is false, misleading, and deceptive, and should be enjoined.
The threat of legal action is particularly coercive and deceptive if made
to mailees who owe no legal obligation to respondents but who may be
made to believe, contrary to the fact, that they do have some legal obli-
gation. At least two classes of mailees are under no legal obligation to
respondents: (1) those with whom respondents have had no previous
dealings, and (2) those to whom stamps are mailed on approval in
direct violation of the mailee’s specific instructions not to mail.

94, When the Portivoods mail one of their approval books (CX 1) to
a mailee for the first time, they usually enclose a set of stamps as a gift
to the mailee (Tr. 178-179). These stamps are given for the mailee’s



84 FEDERAL TRADE COMMISSION DECISIONS
Findings 73 F.T.C.

courtesy in examining the approval stamps (Tr. 29-30). The gift is
not contingent upon the purchase or the return of the approval stamps
(Tr. 181). The stamps are accompanied by an “Approval Invoice”
(CX 2) and a self-addressed, stamped envelope (CX 3; Tr. 29).

25. If a mailee receiving a selection of stamps as typified by CX 1
does not communicate with The Portwood Company, such mailee is
then sent communications similar to CXs 4, 5, 6, and 7 (Tr. 9-12, 35)
as follows:

JUST A REMINDER . . .

That we have not heard from you with regard to the selection of stamps sent to
you some time ago.

Will you please give this matter your prompt attention ?

Thank you. (CX 4.) :

We wish to call your attention to the selection of stamps sent to youon....

This material was forwarded to you on approval, for your examination, with
the understanding that returns would be made promptly.

Will you kindly give this matter your immediate attention so that we may
clear your account. (CX 3.)

The use of the word “understanding” in CX 5 is false, misleading,
and deceptive, because, in fact, there was and is no “understanding”
between respondents and the mailees to whom such form is customarily
sent. Respondents have admitted the possible deception in this form
“and have changed the word “understanding” to “expectation” (Tr.
204-5).

I dislike to continue to annoy you in this way, but there is no help for it, if

You persist in refusing to answer our correspondence. "

If there are reasons for your taking this attitude, please be kind enough to
explain them.

This is the fourth piece of first class mail which we have sent to you. This
mail has not been returned by the Post Office Department, so it must have
been delivered.

You have our property in your possession, and have had it for a long time.
What do you intend to do ahout paring us for it? (CX 6.)

Our shipment of ____________ is now long past due, and although we have
written to you on five occasions, you have not extended us the courtesy of a
reply.

Unless we receive payment in full, or return of the stamps and payment for
any retained, by —__________ , Your account will be turned over to our attor-
neys for immediate action.

Please cooperate at once! (CX 7.)

26. Commission Exhibit No. 4, supra, captioned “Just A Reminder”
is sent by respondents to their nonresponding mailees approximately
30 days after the approval sheets are mailed, and again 30 days there-
after (Tr. 57). Respondents’ communication, CX 5, supra, is sent 8 to
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4 weeks after the last mailing of CX 4, and is then followed in 30
days by CX 6. Commission Exhibit No. 7 is sent out after six months
have passed since the initial mailing (Tr. 56-58). .

27. Practically all of respondents’ sales are made through the mails.
Although this proceeding does not involve Walk-in‘ customers, re-
spondents could serve walk-in customers on the premises at 122 Yale
Boulevard, SE., Albuquerque, New Mexico, but such customers are
rare. (Tr. 16, 17. See Finding 9, supra.) In 1965 respondents did
$85,000 worth of business of which approximately $7,900 was the
business of the Harry Arthur Company (Tr. 158).

28. Complaint counsel has introduced into evidence part of respond-
ents’ records for some mailees. These will be briefly summarized.
Complain counsel particularly emphasizes respondents’ representa-
tions to:

Else Baumann (CXs 9, 85, 88; Tr. 39).

Respondents sent Mrs. Baumann some unordered stamps. Mr. Port-
wood, believing that Mrs. Baumann had retained $3 worth of stamps
without paying for them, wrote to her on February 5, 1963, as follows:

DEeAR Mes., BAUMANN : We have received the return of our approval book #R-2,
and find that stamps have been removed on almost every page.

The total net value of the stamps thus taken comes to $3.00, which is the
amount you are to send us at once, unless you want this matter turned over
to the Postal Inspectors in Vancouver.

Since evidence of your using the mail to defraud is readily available, in the
book itself, we suggest that it would not be wise to delay sending your pay-

ment., We are not interested in having any of the stolen stamps sent back to us.
Payment may be made by cash or money order. Thank you., (CX 9.)

On February 24,1965, Mrs, Baumann replied

In reply to your most insulting letter of Febr. 3, let me assure you that I
did not take a single stamp out of that envelope.

Should I hear from you again I shall immediately contact not only my lawyer
but also the Better Business Bureau to protect the public from similar offences
of this kind. (CX 85.) ,

On March 11, 1965, respondents wrote Mrs. Baumann ;

Mrs. ELSE BAUMANK,
308 West 3rd Avenue,
Vancouver 8, B.C., Canada.

1/27/65 Balance 83.00

Unless we receive payment in full by March 20, 1963, your account will be
turned over to our attorneys for immediate action.

NOTICE

This account will be turned in for Collection to Federated Claim Adjustment
and Collection Bureau on 8-22-63 unless paid —__________. (CX 88.)
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If Mrs. Baumann had retained $3 worth of the unordered stamps
that were sent her and if she had converted them to her own use,*
returning only the remainder, she may have become obligated to pay
for the stamps she retained. However, the record is inconclusive as
to many details of the Baumann transaction. Mrs. Baumann denied
retaining any stamps. Mr. Portwood could not testify whether he
had previous dealings with Mrs. Baumann prior to this incident. The
communications from respondents to Mrs. Baumann considered in
their entirety contained false, misleading, and deceptive representa-
tions and innuendoes. Mr. Portwood admitted that he had been
angered by the incident and that his language was intemperate. Hav-
ing in mind the special business méliew that respondents create be-
tween themselves and their mailees and in which méliens respondents
operate, respondents are not and were not in the Baumann case in
a position to accuse her of “using the mails to defraud,” nor should
respondents under such circumstances threaten to turn an account
over to the postal inspectors. Respondents knew and know that a
mailee, such as Mrs. Baumann, had no legal obligation to them. Re-
spondents’ use of coercion and intimidation based upon the false
innuendo that there was a legal obligation was and is false, mislead-
ing, and deceptive and proscribed by the Federal Trade Commission
Act.

29. Respondents do obtain satisfactory response to 90 percent of
their mailings without resorting to objectionable or unlawful language.
Respondents jeopardize this 90 percent satisfactory response by the
manner in which they deal with the unsatisfactory, unresponding 10
percent. The Baumann evidence demonstrates that respondents’ modus
operandi does have the tendency and capacity to deceive, inconvenience,
harass, and intimidate their mailees and constitutes an unfair busi-
ness practice that is proscribed by Section 5 of the Federal Trade Com-
mission Act, as alleged in the complaint.

30. In addition to the Else Baumann transaction, complaint counsel
also introduced some of respondents’ records concerning the following :

Mr. F.Joerns (CXs10,11,12,13).

Mr. Joerns wrote to respondents on November 5, 1964, asking them
not to send any more stamps. But more were sent on February 18, 1965.
Even though he had requested no further mailing, Mr. Joerns pur-
chased merchandise on fourteen separate occasions (Tr. 68-69) in-
cluding the very next mailing that respondents sent to Joerns after
he told them to stop.

4 There is no proof of this fact in the record.
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Mrs. Ollis Sherbon (CXs 14,15,16,17).

On April 26, 1966, Mrs. Sherbon requested respondents not to send
merchandise to her for a certain period of time—“until next October”
(Tr. 71). Nevertheless, on June 8, 1966, respondents mailed merchan-
dise to her.

Mr. V. C. Thyrring (CXs18,19 A-B; Tr.71).

Mr. Thyrring wrote on the approval invoice dated December 6,
1965:

Tax time is coming up now—wwill not be interest[ed] in stamps. * * * Please do
not send approvals until I request some. (CX 19 A-B; Tr. 72.)

After a wait of approximately four months, stamps were mailed to
Thyrring. Respondents’ Exhibit No. 1A is a return to respondents of
approval invoice of May 17, 1966, from Mr. Thyrring with a check for
$12.50 enclosed to pay for the entire shipment (Tr. 74). Mr. Portwood
testified in substance (Tr. 75-7 6) that the only way he could keep
Thyrring as a customer was to ignore Thyrring’s request not to send
stamps—and to send stamps in spite of the request.

# % % T glgo feel that after three or four months time has elapsed, I am not
being particularly disagreeable to the man, when I submit another sample of my
merchandise to him. I don’t expect him to become irate about it, and he does
not, and I would be quite surprised, if he did.

Doris Branson (CXs 20, 21, 22, 23, 24, 25; RX 2 A-D).

Doris Branson wrote to responaent" “do not send approvals to me
unless requested” (CX 21). Nevertheless approvals were sent approxi-
mately two months after Mrs. Branson’s request, and respondents made
two sales to Mrs. Branson after being requested not to mail any more
stamps to her. Mrs. Branson purchased $17.80 from a mailing of
$19.50. (RX 2 A-D; Tr. 77,79). Mrs. Branson has purchased stamps
on each occasion that respondents sent them to her, even though she
requested respondents to discontinue sending appr ovals
Raymond C. Brainard (CXs 26, 27, 28, 29, 30 A-B, 31 A—B Tr.

81-86).
Mr. Brainard by note dated July 26, 1965, wrote to respondents:
Please do not send any more stemps. I have been sick in bed that is reason

for the delay in get[ting] returns to you. (CX 31 A.)

On September 20, 1965, respondents made an unordered shipment to
Brainard (Tr. 81). After twice sending Brainard a reminder (CX 4),
respondents then sent him the so-called “lawyer’s statement” (CX
31 B), which reads:
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Our attorney wishes to take over your account in order to institute legal
action. We certainly hesitate to take such a course without giving you the op-
portunity to straighten out this matter first. Won't you please settle your ac-
count now ? Thank you. (See also Tr. 83.)

Brainard has been a good customer of respondents since 1954 and
has purchased several hundred dollars worth of merchandise (Tr. 84).
Inasmuch as respondents had sent stamps to Brainard in violation of
Brainard’s instructions not to do so, Brainard was under no legal
obligation to respondents. Respondents’ letter to Brainard was co-
ercive and based on false and misleading innuendo.

Mrs. Ethel Johns (Tr.87; CXs 82,383).
Mrs. Johns wrote :
I am now on welfare and do not have the money to buy many,more stamps. If

I could trade some of my duplicates for others I would like it very much. * #* *
Do you trade stamps? Or do you know of any company that does? (CX 33.)

In spite of this communication, respondents sent stamps to Mrs. Johns

which she purchased, writing “I am keeping them, although I cannot

afford them.” (T'r. 88.)

AMrs. Edward F. Gunnill (CXs 34, 35, 36, 37, 88, 89; Tr. 89, ef seq.).
Under date of June 7, 1960, Mrs. Gunnill wrote to respondents, in

response to one of their communications (CX 39) :

111 tempered letters are nothing to be proud of—and #nof good business. Hoiw do
vou know what attitude I have? * * * I intend fully to pay s usual—and
always when I can and no sooner. This “property” was not requested. In fact I
have asked that the shipments be less in value. But you keep pushing them on
me. Naturally I like my son and end up by purchasing them. But if I paid for
them sooner—you'd just send another batch immediately. I cannot afford these
$24 to $29 approval orders e«clh month, you know. Could you? Please cancel my
name from lists. '

Respondents’ Exhibit No. 3 A-C, is a return of respondents’ invoice
of January 4, 1966, by Mrs. Edward F. Gunnill, together with her
check of $10.75. She bought the shipment completely and made no
comments.

Mrs. A. B. Chagnon (Tr.96; CXs40,41).
On May 38,1966, Mrs. Chagnon wrote respondents :

This is my last order, I find the price of your stamps too high. I can get them
at 309 to 409% less. So please, do not sen[d] me any more approval stamps. I
wish to thank you for your services which I appreciated very much.

Your truly,
Mrs. A, B. CHAGNON (CX 41).
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On June 8, 1966, another selection was sent to Mrs. Chagnon and
from that mailing she purchased $2.05 in stamps (Tr. 98).
George F. Mahoney (Tr. 99, et seq.; CXs42,43).

On April 28,1966, Mr. Mahoney wrote to respondents:

Gentlemen—I am returning the latest shipment intact. When I paid for the
last previous shipment I stipulated that no more be sent until I requested them.

That stipulation still stands. In addition, most of the items in this lot have been
submitted previously. George F. Mahoney (CX 43).

In spite of Mr. Mahoney’s request to the contrary, a further slﬁp-
ment was sent (Tr. 100), and Mr. Mahoney made a purchase of stamps
from the shipment and paid $2.20 for them (Tr. 160).

J. Miles (Tr.101-02; CXs 44,45).
On March 19,1966, Mr. Miles wrote :

Please take notice. I do not wish any more approval selections. Several selec-
tions from other companfies] have been disappearing somewhere in the mail. I
have been held responsible for the loss of same and I do not want any more of
this. (CX 45.)

On March 19, 1966, and on April 25, 1966, shipments were sent to
Mr. Miles in spite of his request. The last shipment was received back
by the respondents without a purchase and with a note “Please do not

send any more stamps until further notice.” (Tr. 102.)
Albert J. Biddiecombe (Tr.103; CXs46,47).
Mr. Biddiecombe wrote to respondents:
Please Do NOT send me any more Approvals as I have sold my Stamp Collec-

_tion. Any future Approvals received will be marked “REFUSED” and “RETURN
NOT ORDERED.” (CX 47.)

A shipment was sent to Biddiecombe about six weeks after this letter
was received (Tr. 103). The following testimony appears at Tr. 105:

Hearing examiner Gross: Let me ask the witness a question. Mr. Portwood,
when a man writes you and says that he has sold his collection, and you still

send him stamps, does that happen very often?

The WirNess: Very often, sir. They do not sell their collections, and if theyv
do, they can’t stop collecting. They will wait a certain time, and then they are as
likely to be interested again, as they were in the first place. Adult stamp collect-
ing is not a hobby that you give up easy, if you were ever really engrossed in
it. We found that out, and some of our behavmrs [sie] occur by the fact that we
do know that.

Hearing examiner Gross: So, what you are telling me, in substance, is when
they say they gave up stamp collecting, they really don’t mean it? )

The WiTnEss: The same as some of them will say the don’t want to buy any
more, and they do, (Tr. 105.)

George McWilliams (Tr.106-07; CXs 48,49).
Mr. McWilliams wrote to respondents :

Please take me off your sucker list. (CX 49.)
418-345—1T72
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Mr. Portwood was unable to testify postively that stamps had been
sent to Mr. McWilliams after this communication but he assumes

they were.
R.H. Currie (Tr.108; CXs 50, 51).
Mz. Currie wrote to respondents:

This selection of approvals was not requested by the writer although part of
the selection is being retained. Do Not, repeat, Do Not send any more stamps

on approval. (CX 51.)

Another shipment was made to him approximately five weeks after
this communication (Tr. 108).

Wayne F. Dieson (Tr.109; CXs 52, 53).

M. Dieson wrote:

Please withhold future approvals until notified. (CX 33.)

Another selection was sent to Mr. Dieson on June 10, 1966, in spite
of his instructions to the contrary. Dieson had made eight different
purchases from respondents and all shipments to him had been ac-
counted for (Tr.110,161).

Wallace J. Morrison (Tr.112; CXs 54,55).

On February 23,1966, Mrs. Morrison wrote :

Please send no more stamps as we are moving to Connecticut and as yet have
no formal address. (CX 33.)

On April 29, 1966, about five weeks after receipt of the note, a ship-

ment was made to his old address. Mr. Portwood did not know whether
the shipment had found its way to Mr. Morrison’s new address (Tr.

113).
David Mackay Grant (Tr.114; CXs 56, 57).
On approval notice dated February 11, 1966, Mr. Grant wrote:
Please do not send any more unless asked to do 0. (CX 57.)
John . Christianson (Tr.115; CXs 61, 62,63, 64).
Mr. Christianson made in excess of 30 purchases. On approval in-
voice dated June 9, 1966, he wrote :

Please don’t send stamps until further notice. I will just returned [sic] them.
I sent a noticed [sic] before saying not to send stamps until my husband comes
home in December. Thank you. (CX 64.)

The note was received on June 22, 1966, and the account card was
marked to send the next shipment in December 1966 (Tr. 115-116).
Mark Machtemes (CXs 65, 66 A-B: Tr. 116-120), whose mother
wrote:
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Thank you for your nasty letter. It brought me to action. Who in the world
asked for the stamps. If you want them back come & pick them up. You can have
them. They are still in original letter. Good Housekeeping latest issue had an
article concerning your type of racket. If I send these back to you or paid for
them you'd keep sending unwanted stamps. We are too busy to monkey like
that. If we want stamps we’ll sen[d] for them, the ones we want. One more smart
letter & we'll turn you into postoffice dept. for investigation. Please return me
5¢ for this letter not mentioning my time. Mrs. Machtemes, Mother of Mark.
(CX 66 A-B.) )

The account was discontinued. Mrs, Machtemes returned the stamps.
That is all the record shows for this particular mailee (Tr. 120). The

quoted letter speaks for itself.
Nelson Wright (Tr.121; CX 58 A-B).
Respondents wrote to Mr. Wright on September 25, 1959, as follows:

We are in receipt of your returns covering the selection of stamps recently
sent to you, and thank you for same.

May we call your attention to the fact, that in checking your returns, we
found that a number of stamps had been removed from sets and other stamps
put in their place. In the past we have had this happen a few times and have
usually found out that the selection was given to another collector to inspect or
that it was left where youngsters could get access to it. The switch is made at
that time and you are unaware of it.

We are returning these stamps that do not belong to us, and have charged
your account with $1.10 to cover the stamps missing.

A new selection is enclosed which we hope you will find of interest at this time.

(CX 58 A))

Mr. Wright's reply reads as follows:

I bave no idea what this is all about but suppds-e that, since I was foolish
enough to do business with you before, I'in stuck—so my check is enclosed in the
amount of §1.10.

Rest assured of one thing, any approvals vou mail to me in the future will be
returned to you with the post office stamp “Delivery Refused” on them.

NELSON WRIGHT.

(Italic supplied) (CX 58 B). .

Mr. Wright's language “suppose that, since I was foolish enough to
do business with you before, I'm stuck” illustrates specifically how re-
spondents mislead their mailees as to the true legal obligations of such
mailees to respondents. Mr. Wright legally was not “stuck” but re-
spondents’ representations and innuendoes in CX 58 A created a con-
trary, false impression.
J.A. Meagher (Tr. 123-26; CX 59 A-B).

On the back of CX 59 A there is a notation: “You may send us if you
include return postage.” _

Mr. Portwood interpreted Mr. Meagher’s communication to mean
that Mr. Meagher would be willing to receive shipments of stamps on
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approval provided the respondents furnished return postage (Tr.126).
On January 14, 1964, respondents wrote Meagher as follows::

We are in receipt of your reply to our letter of December 81st.

A check of our files shows that no direct order for the selection of stamps was
received from you. Your name and address were forwarded to us by another col-
lector, with the request that we send you a oqft set of stamps and one of our ap-
proval books for your examination.

Many of our customers are recommended/to us in this manner. From your nota-
tions it is apparent that you did not authorize this mailing, and we are smcerely
sorry, It is not our object to annoy or inconvenience collectors.

A stamped return envelope is being enclosed. Thank you for your cooperation,
and with apologies for any inconvenience caused you, we are, * * * (CX'59 A).

81. Other mailees of respondents are mentioned in the transcript,
but a resume of the evidence concerning these individual mailees
would not add to an understanding of the thrust of the evidence.

82. Respondents’ practice of mailing selections of stamps on ap-
proval to persons who have directed that such selections not be mailed
is done entirely at respondents’ risk. The mailees are under no obliga-
tion to pay for such stamps or to return them. Respondents have been
specifically directed by certain mailees not to send stamps; and by send-
ing stamps thereafter, respondents have violated the mailees’ instruc-
tions. The mailees have no legal obligation to account to respondents
for such stamps, even though a prior course of dealing (supa @ p- T,
Hobbs v. Massasoit TV hin Co. ) may have established a prior legal re-
lationship between respondents and such mailees as to such prior
business transactions. When respondents ignore the mailees’ directions,
the respondents “cannot turn the offer [their mailings] into an agree-
ment, as the offerer cannot prescribe conditions so as to turn silence into
a,ccept‘mce.” See supra, Columbia Malting Co. v. Olausen- Flanagrm
Oorporatzon 3F.2d 547, 551. ‘

33. It is conclusnely proven in the record that respondents mail
stamps on approval to mailees in spite of and contrary to such mail-
ees’ instructions not to mail the stamps. The record further showsthat
in spite of their instructions not to mail them any more stamps, some
of respondents’ mailees, nevertheless, accept the stamps, make selec-
tions therefrom, and pay for them. This explains, in part, respondents’
ignoring these instructions not to mail. As Mr. Portwood testified :

Adult stamp collecting is not a hobby that you give up easy, if you were ever
really engrossed in it. We found that out, and some of our behavoirs {sic] occur
by the fact that we do know that. (Tr. 105, supra.) ’

Respondents are not privileged to exploit this human weakness in the
manner and to the extent reflected in this record. Respondents’ decep-
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tive representations, and their innuendoes, concerning their mailees’
legal obligations, are resp0n51ble, to an unmeasured extent, for some
mallees purchasing and paying for stamps even though such mailees
arenot obligated to do so.

34. The hearing examiner must reject N Mr. Portwood’s unsupported
statement that the mailees do not mean what they say when they direct
respondents not to send them any more stamps. Any stamps sent to
mailees contrary to their instructions are sent solely at respondents
risk and any innuendo or representation to the contrary is false, mis-
leading, and deceptive.

85. Respondents’ communications to mailees who have directed re-
spondents not to send them any stamps are false, misleading, and de-
ceptive unless the communications make it unmistakably clear that the
stamps are being sent contrary to instructions and at respondents’ risk
and that the mailees have no obligations therefor to respondents.

36. Complaint counsel has proven by reliable, probative, and sub-
stantial evidence that respondents, Joseph L. Portwood and Betty
Portwood, trading and doing business as The Portwood Company, in
the conduct of their mail-order philatelic stamp business have rep-
resented and do represent to persons to whom they mail their stamps
on approval, contrary to the fact:

(1) That money is due or owing to respondents from the mailees for
the unordered selection of stamps;

(2) That some contract, agreement, or understanding exist between
respondents and their mailees to pay for the unordered approval
stamps or to return them to respondents;

(8) That if the approval stamps are not paid for or returned, the
matter will be referred to attorneys for collection, even though re-
spondents do not, in fact, intend to refer the matter to attorneys for
collection, and

(4) That a person who has not returned unordered selections of
stamps has stolen such stamps and such person is using the mail to
defraud.

37. Complaint counsel has further proved, and the examiner finds,
that 1espondents practices of sending philatelic stamps on approval
to mailees who have not requested such stamps, or to mailees who have
directed that no stamps be sent to them, and of attempting, thereafter,
to exact payment for such stamps has had, now has, and may have
the capacity and tendency to confuse many of such mailees and to
create doubt in their minds as to their rights and legal obligations in
respect to such approval stamps. The practices in which respondents
engage cause many of their mailees to pay for stamps for which they
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are not obligated to pay because respondents misrepresent the legal
obligation of the mailees to respondents. Respondents’ practices, have
had, and now have the tendency and capacity to harass, inconven-
ience, intimidate, and coerce, and do harass, inconvenience, intimidate,
and coerce some of their mailees into purchasing and paying for
stamps, even though such mailees are not obligated to do so.

38. Respondents’ acts and practices, as set forth herein, constitute
unfair methods of competition in commerce and unfair or deceptive
acts or practices in commerce and are proscribed by the Federal Trade
Commission Act.

39. Many sellers of different lines of products other than philatelic
stamps ship unordered merchandise through the mails. They seek
to collect for such unordered merchandise, even though the mailee is
under no obligation either to pay for the merchandise or to return it.
The records of the Federal Trade Commission disclose this technique
is used by business firms other than those mentioned in this initial
decision. Nonprofit and “charitable” organizations use the unordered
merchandise technique in attempting to obtain “contributions.”
Mr. Portwood’s testimony (Tr. 164-167) that thousands of stamp
dealers ship stamps on approval; that almost the same number of
thousands ship these stamps unsolicited (Tr. 164); and that there
“must be five thousand professional mailers of approvals” in the
United States, emphasizes the need to prevent “unfair methods of
competition” and “deceptive acts or practices” by those who use this
technique.

40. As previously found, respondents’ deception is not the act of
mailing unordered merchandise, but the representations that accom-
pany such mailings and that are made thereafter. Upon this record it
appears, therefore, that the following order ought to be entered:

ORDER

It is ordered, That respondents Joseph L. Portwood and Betty Port-
wood, individually and trading and doing business as The Portwood
Company, or under any other trade name or names, or through any
corporate or other device, their agents, representatives, or employees,
in connection with the offering for sale, sale, or distribution of phil-
atelic stamps, philatelic supplies, or any other product in commerce,
as “commerce” is defined in the Federal Trade Commission Act, do
forthwith cease and desist from:
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(1) Misrepresenting, directly or by implication, or by innuendo,
the legal relationship, if any, that exists between respondents and
the mailees to whom respondents send their philatelic stamps,
philatelic supplies, or other merchandise;

(2) Misrepresenting, directly or by implication, or by in-
nuendo, the legal obligations, if any, of respondents’ mailees to
respondents;

(3) Using threats, intimidation, or coercion (including the
threat of legal action) to compel respondents’ mailees to perform
any act or to refrain from any act that such mailees are under no
legal obligation to perform or to forego;

(4) Resorting to any subterfuge, scheme, or coercion to sell
their merchandise to persons with whom they have never had
any previous business dealings;

(5) Resorting to any subterfuge, scheme, or coercion to sell
their merchandise to persons who have indicated to respondents
that they do not desire to purchase such merchandise;

(6) Sending any communication (including bills, invoices,
reminders, letters, or notices) to, or making any demands of any
person that seeks to exact payment for or the return of merchan-
dise sent without @ prior request by the recipient, unless such
communication clearly and conspicuously states that the recipient
is under no obligation to initiate the return of such merchandise
and that, unless the recipient uses such merchandise, the recipi-
ent is under no obligation to pay for such merchandise;

(7) Representing, directly or by implication, contrary to the
fact, that respondents will refer “accounts” to any other organi-
zation, attorney, or firm of attorneys for collection or for legal
action;

(8) Misrepresenting in any manner the legal consequences of
their mailees’ failure to pay for or return merchandise that has
been sent to said mailees without a prior order therefor or in
spite of specific directions from said mailees not to send such
merchandise; and

(9) Sending merchandise without first obtaining a specific
order therefor after respondents have been notified by the mailees
that shipments of unordered merchandise are to be discontinued.
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" OPINION OF THE CoarMIssioN
JANUARY 19, 1968

By Joxes, Coinmissioner

This case comes before the Commission on cross appeals of respond-
ents and complaint counsel to the hearing examiner’s Initial Decision
and Order in which he found that respondents had used unfair and de-
ceptive acts and practices in violation of Section 5 of the Federal
Trade Commission Act * in selling philatelic stamps and supplies by
mail.

I

The gravamen of the deception charged in the complaint is
respondents’ use of various false and misleading representations to
induce recipients to pay for or return the merchandise which it sends
unsolicited to customers, both new and old. The complaint alleges that
respondents’ practices and representations in connection with this mer-
chandise have the capacity and tendency to confuse many persons, tc
create doubt in their minds as to their rights and legal obligations and
to harass, inconvenience, intimidate and coerce persons into paying
for the unordered merchandise sent by respondents.?

The answer of respondents admitted the descriptive and jurisdic-
tional allegations of the complaint.® The answer generally admitted
the complaint’s allegations as to respondents’ method of doing business,
and acknowledged the texts of the communications set forth in the
complaint as examples of the alleged deceptions.* Respondents denied,
however, that all the quoted representations were typical. Further,
respondents specifically denied that they misrepresent to their cus-
tomers the nature of their mailees’ legal obligations with respect to the
payment or return of the merchandise and denied generally that their
practices and representations violated Section 5 of the Federal Trade
Commission Act.

The examiner found that respondents have represented to their
customers—contrary to the fact—that money is due or owing to re-
spondents for the unordered stamps, that a contractual obligation
exists on the part of respondents’ mailees to pay for the stamps or re-

166 Stat. 631 (1952) ; 15 U.S.C. § 45 (1964).

2 Complaint, pars. 4-7.

3 Respondents originally denied that Betty Portwood is trading and doing business as
The Portwood Company either individually or jointly with her husband. However, they
do not appeal from the examiner’s finding upholding the joining of Betty Portwood indi-
vidually and jointly with her husband as The Portwood Company.

4 Complaint, par. 4; and CXs 1-7, and 9. '
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turn them, that their failure to pay for the stamps will result in re-
spondents’ referring the matter to an attorney for collection and that
a person failing to return the stamps has stolen the stamps and is
using the mails to defraud (ID 86). The examiner concluded that re-
spondents’ practice of sending stamps to persons who have not ordered
them or who have specifically directed that no stamps be sent to them
has the capacity and tendency to confuse mailees as to their obligation
to pay and to deceive, inconvenience, harass, intimidate and coerce
them into paying for stamps even though they are not obligated to
do so in violation of Section 5 of the Federal Trade Commission Act
(ID 87-39).

The proposed order entered by the examiner prohibited respondents
from misrepresenting the legal relationship and obligations that exist
between respondents and the recipients of respondents’ unordered
merchandise and from using threats, intimidation or coercion to com-
pel recipients of the unordered merchandise to do or refrain from any
act that they are under no obligation to perform or forego. The order
prohibits respondents from resorting to subterfuge, scheme or coercion
in selling their merchandise and requires repondents to disclose to the
recipients of this unordered merchandise that they are under no obli-
gation to initiate the return of such merchandise and that, unless they
use such merchandise, they are under no obligation to pay for it (ID
34-36). _

On this appeal, complaint counsel contends that the hearing exam-
iner has made inconsistent findings as to which aspects of respondents’
practices and representations are deceptive and asks the Commission to
clarify the asserted ambiguities in his Initial Decision by finding that
the deception in respondents’ method of doing business inheres in all
of its communications with its mailees accompanying and following
mailing of the unordered merchandise (Appeal Brief of Complaint
Counsel, p. 7). Complaint counsel also urges that certain clarifying
modification of the language of the proposed order be made.

Respondents deny that the communications sent to its mailees con-
tain any misrepresentations of fact or are unfair or deceptive and
argue further that many of the hearing examiner’s findings are either
incomplete or unsupported by the evidence or represent conclusions of
law rather than findings of fact or are ambiguous and inconsistent and
do not support the breadth of the order proposed by the examiner as it
relates to all of respondents’ communications to the recipients of un-
ordered merchandise (Respondents’ Brief, pp. 29-40). v

Respondents also appeal from the order proposed by the examiner
and in particular challenge the portion of paragraph 6 of the pro-
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posed order requiring the disclosure with respect to the obligations of
respondents’ mailees to pay for or return the stamps. Respondents
argue that they have not as a matter of law misrepresented the obliga-
tions of their mailees with respect to this unordered merchandise, that
the required disclosure in paragraph 6 does not correspond to the
applicable law, and that, in any case, the Commission has no authority
or power to require respondents to advise their customers of their
rights not to pay for or initiate the return of unused merchandise
(Respondents’ Brief, pp. 40-53).

I

The record in this case respecting the manner in which respondents
operate is largely uncontroverted. Respondents send unordered stamp
selections to some 6,000 prospective customers whose names have been
obtained by them from various lists of purported stamp collectors
and from various other sources.® The unordered stamp selections
are sent together with an “Approval Invoice™ stating the price of the
- stamp selections and containing the legend “Please return this invoice
with your payment.” ¢ A stamped, self-addressed envelope is also in-
cluded.” If, after four weeks, the respondents hear nothing from the
prospective purchaser, two identically worded postcards are sent
several weeks apart advising the customer that “We have not heard
from you with regard to the selections of stamps sent to you some
time ago. Will you please give this matter your prompt attention?”®

If there is still no response from the prospective purchaser, a series
of letters is sent, the first of which calls the prospective purchaser’s
attention to the selection of stamps sent and then states:

This material was forwarded to you on approval for your examination with

the understanding that returns would be made promptly. Will you kindly give
this matter your immediate attention so that we may clear your account.’

The next letter is prefaced with “I dislike to continue to annoy you
in this way, but there is no help for it, if you persist in refusing to
answer our correspondence.” The letter ends with the question, “You
have our property in your possession, and have had it for a long time.
What do you intend to do about paying us for it ?” *°
- Should that letter fail, the prospective purchasers are given an
ultimatum that “Unless we receive payment in full or return of the

5 Tr. 27-81, 44-46.
6CX 2,
7CX 3.
§CX 4.
2CX 5.
10 CX 6.
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stamps and payment for any retained by [a certain date] your account
will be turned over to our attorneys for immediate action.” 1*

In addition to these form letters, there is evidence in the record that
respondents sent individual mailees various threatening letters about
their liability for stolen stamps either civilly or under the mail fraud
act.’? Moreover, respondents admitted that they continued to send
stamps to mailees who had expressly written and directed respondents
to discontinue sending unsolicited stamps.** These people, too, would
receive the reminders ** and the progressively more imperious letters
if they ignored respondents’ mailing.*® Good customers of long
standing would receive the same series of reminders and letters except
that respondents might wait for a longer period before sending a
reminder or a letter, (Tr. 58) and in some cases might use more care-
ful language to avoid offending the customer (Tr. 35, 58).

Mr. Portwood testified that after the initial mailing of a stamp
selection with the approval invoice and return envelope, about 80
percent of the recipients either buy some of the stamps or return
them (Tr. 40—41). After the two reminders have been sent an addi-
tional 10 percent respond by either purchasing or returning the
stamps (Tr. 42-43).

11T

The first question presented by these appeals is whether the ex-
aminer was correct in finding that respondents’ communications to
their mailees are false, misleading and deceptive and whether those
portions of the examiner’s Initial Decision which appear to hold non-
deceptive the approval invoice and the two followup postcards which
accompanied the initial mailing of the stamps are inconsistent with
this general finding and whether the portions referred to are correct
or incorrect (CXs 1-4; ID 72, ID F .29).1¢

We find that reéspondents’ communications to its mailees are care-
fully designed to create the impression—albeit in varying degrees of
bluntness—that respondents’ mailees must either pay for the mer-
chandise or return it or sutfer legal consequences. Thus the very first

2CX 7.

32 CX 9: Amendment of Answer, Tr. 52.

B E.g., CX 41, 47, 51, 53; Tr. 96, 103, 108, 110, and record citations cited in ID F. 28
and 30,

¥ CX 4; Tr. 108,

B CX 5-T; Tr. 40-45.

1 In Finding 40, the examiner states:

“As previously found, respondent's deception is not the act of mailing unordered mer-

chandise, but the representations that accompany such mailings, and that are made
thereafter. * * »*"
Yet the language on page 72 of his Initial Decision and his Finding 29 could be read
as indicating a finding on his part that respondents’ original mailing with the approval
invoice and the first two postcard followups (CX 2 and 4) were innocuous and not
deceptive.



100 FEDERAL TRADE COMMISSION DECISIONS,
{Opinion 73 F.T.C.

invoice instructs the mailee to “please return this invoice with your
payment.” Should the recipients of the unordered merchandise still
ignore respondents’ first communication instructing them to pay, they
are first reminded to give this matter “prompt attention” and are then
treated to a series of progressively more imperious letters calculated
to make it clear to them not only that payment is due but that they
will be in legal difficulties unless they pay.!” Nowhere in any of
respondents’ communications is there any indication that the mailee
has any choice about payment for this merchandise. Indeed it is not
until after five or six communications have been sent that respondents’
letters even refer to the possibility that the merchandise could be
returned in lieu of payment.’®

We are confronted here with a course of conduct and a sales method
which in its implementation was clearly designed to coerce sales of
respondents’ merchandise by misrepresenting the consequences which
might flow to their mailees unless they purchased the unordered
stamps or returned them to respondents. We agree with the examiner
that while the practices of respondents in shipping unordered mer-
chandise to mailees is not by itself deceptive or unfair, respondents’
mode of carrying out this practice was unfair and deceptive and in
violation of law.1

However, some of the findings of the examiner might indicate views
which are contrary to this conclusion. His Finding 29, for example,
suggests that he viewed the first approval invoice which accompanies
the unordered shipment and the first two postecard reminders sent some
four weeks after the initial shipment as free of any deceptive repre-
sentations. In Finding 29 and at page 72 of his Initial Decision the
examiner noted that some 90 percent of respondents’ mailees do in
fact make payment for the merchandise after receipt of these initial
communications and implies that this fact negates any deception in-
hering in these initial communications.

The examiner’s Initial Decision also seems to reflect the examiner’s
belief that respondents’ deceptions inhered only in their dealings with
new customers with whom they had not previously dome business
(ID 72, 75).

Ve can find no significant difference in meaning and purport be-
tween the first approval invoice and subsequent postcard reminders
and the remainder of respondents’ followup communications nor be-

1 CX 4-T:
1BCX 7.
@ 1ID F. 40,
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tween respondents’ general dealings with their mailees with whom
they had previously dealt and their mailees who were new customers.
Respondents’ form communications were sent to all of their mailees
without regard to whether they were old or new customers.?® In our
view each of respondents’ form communications to their mailees,
starting with the very first approval invoice are clearly designed to
convey the impression that respondents’ mailees are obligated to make
payment for the merchandise. This premise is implicit both in the for-
mat and in the text of these communications. The fact that some 90
percent of respondents’ mailees do in fact make payment for the mer-
chandise after receipt of this initial invoice or the two followup post-
cards does not, in our view, alter their deceptive nature, Indeed this
fact is entirely consistent with our conclusion as to the capacity of re-
spondents’ communications to mislead and confuse respondents’ mail-
ees as to their obligations with respect to this unordered merchandise.

Ve do not believe that it is appropriate to pick and choose among
respondents’ communications or to distinguish respondents® practices
as between mailees with whom respondents had previous dealings and
mailees with whom respondents had no such previous dealings or
who have specifically directed respondents not to send any merchan-
dise (e.g., F. 23). Since respondents have not sought to distinguish
between various categories of mailees in their general dealings with
them, it is wholly inappropriate for us to speculate now on what tvpes
of communications might or might not be appropriate if respondents
had elected in all cases to deal individually with each of their various
mailees.

We are satisfied that respondents’ communications to their mailees,
regardless of their status as a new or old customer, make the represen-
tations found by the examiner in his Finding 36 and that these repre-
sentations are false, misleading and deceptive and have the capacity
and tendency to mislead and coerce all of respondents’ mailees into
accepting and paying for stamps whether or not absent such represen-
tations they would in fact have been willing to purchase such stamps.

To the extent that the Initial Decision of the hearing examiner and
particularly Finding 29 might be read as conveying a contrary im-
pression we specifically overrule that portion of it and hold, as we
believe was the clear intent of the examiner in his Findings 36-40,
that all of respondents’ communications are misleading and deceptive
and that its practices vis-a-vis all of its mailees, including old and new
customers, are false, misleading and deceptive. We expressly overrule

20CX 4-7; e.g., Tr. 9-12, 57-8.
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the examiner to the extent that he has confined his findings and con-
clusions of deception and illegality to particular communications or
to particular categories of mailees.

v

The major thrust of respondents’ argument on appeal is directed
to paragraph 6 of the hearing examiner’s proposed order requiring
respondents to disclose to their mailees that they do not have to return
the unordered merchandige and that they are under no obligation to
pay for the stamps unless they use them. #

Respondents’ arguments are two-pronged. First, they argue that the
law respecting the obligations of their mailees coes not accord with
the disclosure. Second, respondents argue that the Commission is
without power to require this type of affirmative disclosure and that in
any event the other prohibitions in the order amply protect the public
from any deception in which respondents might engage in the future.

Respondents’ argument that the Commission is without power to
require that affirmative disclosures be made is without merit. A long
line of court decisions has consistently sustained the power of the
Commission to require such disclosures when necessary to remove or
prevent deception.??

There is little doubt that in the instant case only an afirmative dis-
closure of the rights of respondents’ mailees can cure the deceptions
and misrepresentations in which respondents are engaging.

Respondents’ chosen method of doing business is to solicit sales by
physically sending the merchandise directly to prospective customers.
The gravamen of the deception which we have found in this case are
respondents’ constant representations made either explicitly or im-
plicitly in every one of their communications to their mailees that

21 Paragraph 6 of the order proposed by the examiner provides that respondents shall
cease and desist from: )

“6. Sending any communication, (including bills, invoices, reminders, letters or notices)
to, or making any ‘demands of any person that seeks to exact payment foi or the return of
merchandise sent without a prior request by the recipient, unless such communication
clearly and conspicuously states that the recipient is under no obligation to initinte the
return of such merchandise, and that unless the recipient uses such merchandise, the
recipient is under no obligation to pay for such merchandise.”™

22 Dorfman, et al. v. FTC, 144 . 2d 737, 735-39 (Sth Cir. 1944) : TWard Laboratories,
Ine. v. FTC, 276 F. 24 952, 955 (2nd Cir. 1960}, cert. den., 364 U.S. 827 (1960) ; Waltham
atch Company v. FTC, 318 F. 24 28, 31-2 (7th Cir. 1963) ; American Medicinal Products,
Ine. v. FTC, 136 F. 24 426, 427 (9th Cir. 1943) : Haskelite Manufactwring Corp. v. FTC,
127 F. 2a 763, 766 (7th Cir. 1942) ; The J. B. Williams Company, Inc. v. FTC, 881 F. 2d
884, 890-91 (6th Cir. 1967).
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they are under a duty to pay for the merchandise which has been sent
to them. Indeed respondents in their brief on appeal argue that such
an obligation does exist with respect to some of their mailees and that
at best it may exist with many others.

Thus respondents do not come before us accepting—at least for the
purpose of argument—that deception has taken place and urging that
a lesser remedy would suffice to remove the deception. Respondents are
basically still arguing that their representations that payment is due
are in fact accurate. In many instances, it is the tone of respondents’
communications which conveys the notion of a payment obligation
rather than the actual words used. For example, respondents’ first
invoice states imperiously : “Please return this invoice with your pay-
ment.” Obviously this conveys the notion that payment is due and yet
the representation is not made explicitly. Since many of respondents’
misrepresentations are thus made indirectly or stand as the premise of
the text of many of respondents’ communications, it is unlikely that a
mere prohibition against making these misrepresentations could ever
be a sufficient remedy. In this situation, thereis no effective way to cure
the deception here unless respondents are required to make the affirma-
tive disclosure that payment is not due unless the stamps are used.

There is an additional reason compelling the conclusion that
respondents’ deceptions here can only be cured by requiring respond-
ents to inform their mailees of their rights with respect to this mer-
chandise. Because of respondents’ method of doing business, namely, of
shipping merchandise without specific orders, its entire “sales pitch”
vis-a-vis its potential customers must be directed to persuading them to-
purchase, i.e.. to pay for, this merchandise which they have already
received. Thus its “sales” efforts, designed to solicit payment where
none is yet due until the customer decides to use the merchandise, must
inevitably carry within them the potentiality of deception. In this situ-
ation, it is obvious that a mere prohibition against making deceptive
representations will be worthless since deception inheres in the very
act of attempting to persuade respondents’ mailees to purchase the
merchandise. The only possibie remedy which can offset the deception
and protect the public is to require respondents, at the time they solicit
payment, to make it clear to their mailees that payment is a voluntary
act on their part and in no sense obligatory.

We hold that the disclosure to which respondents object is indeed
not only the most effective, but also the only effective remedy here if
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respondents’ sales method is to be carried out without violating the
law. ‘

But respondents argue further that even if the Commission has such
power to require affirmative disclosures, the particular disclosure
required here is contrary to the law and hence is improper on this
ground alone. Respondents seek to bolster their argument by elaborate
citations to the Restatement of Contracts, to Corbin’s and Williston’s
treatises on Contracts and to several old cases which stand for the gen-
eral proposition that contractual obligations can arise by conduct of
the parties and that offerees because of a prior course of dealing with
the offerors, may, by their silence or inaction, manifest assent to a con-
tract. We have no quarrel with any of the general principles of law
cited by respondents in their brief. However, we find them irrelevant
to the facts of the instant case and to the form of disclaimer which is in
issue here in the order proposed by the examiner.?

Moreover, we believe that respondents, in making this objection to.
the order, wholly misconceive the statutory responsibilities of the Fed-
eral Trade Commission and confuse their obligations under the Fed-
eral Trade Commission Act with whatever remedies they may have
under private civil law to collect payment for goods which they believe
may be due and owing to them.

Respondents have engaged in a marketing program for the sale of
philatelic stamps based on sending unsolicited shipments of these
stamps to some 6,000 persons whose names have been culled from vaxr-
ious mailing lists purchased by respondents. Respondents’ solicitation
of these potential customers takes the form of shipping merchandise-
with the obvious hope that by bringing its prospective customers into
immediate contact with the merchandise, they will be induced to pur-
chase. Thus, respondents do not conduct the bulk of their business on
the basis of subscription or preorders, nor is their business one which
rests in the main on long-term personal business relations built up.
with individual customers over the years. Nor is it respondents’ prac-
tice to attempt collection of payment for their stamps.? Thus respond-
ents themselves have never sought to invoke the common law in order
to collect on allegedly delinquent debt. Instead respondents in the usual
case simply drop so-called “non payers” from its active mailing list.?*

28 The disclaimer required by the order goes to the recipients’ payment obligations in
the event the unsolicited merchandise is not used. Neither the cases nor the examples
given in the treatises cited by respondents support the proposition that a recipient of
unsolicited merchandise, whether an old or new customer, is under any obligation—con-
tractual or otherwise—to make payment for such merchandise unless it is used.

2 Tr, 34, 52-3, 151-52.

% Tr, 34, 151-52, 175, 176,
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Thus, respondents by their own conduct make it clear that whatever the
principles of law may be relative to express and implied contract or to-
the rights of bailees and the like, they do not operate the type of busi-
ness to which these principles might possibly be applicable.2s

Respondents’ unsolicated merchandise shipment method of doing-
business is principally a form of promotion or advertising, something-
akin to the mail order or door-to-door solicitation methods of doing
business. As such respondents’ promotions and representations must be-
held to the highest standard of truth and honesty.

For respondents to attempt to invoke to their mailees some general-
ized principles of common law which may be wholly inapplicable to
them is particularly reprehensible since they are dealing with laymen
who would be inclined to believe that respondents, not they, are the
experts in the law merchant. Since respondents have elected to adopt
this form of sales technique involving as it does constant requests for
payment and return, it is essential that they also must be the instru-
ment for advising their mailees that no such obligation to return the-
merchandise or to pay for it arises unless the merchandise is used. Such
advice is wholly accurate and it is, in our view, essential if respond-
ents are to be permitted to accompany their shipments of merchandise
with any communications at all which seek to solicit payment or
return of the unordered merchandise.

In addition to their objections to paragraph 6, respondents alsc
object to the provision of paragraph 9 of the order prohibiting them
from sending any merchandise to those of their mailees who have
expressly instructed respondents not to make any further unsolicited
shipments. Respondents argue that this prohibition “deprives the
businessman of the right to offer his merchandise for sale despite any
possible reluctance of the prospective customer to buy same.”

Paragraph 9 of the order only prohibits respondents from shipping
unordered merchandise to the group of respondents’ mailees who have
given respondents written instructions to cease shipments. It does not
prohibit respondents from soliciting the business of this group of
mailees through sales literature or other techniques. Respondents’ argu-
ments against the propriety of the prohibition in paragraph 9 entirely
misconceives the evidence in this case as well as the purport of this

20 Respondents admit in their brief that whatever common law prineiples of contract or
bailment may be depends entirely on the facts of each individual transaction (e.g., Re-
spondents’ Brief, pp. 49-52). Yet as we noted earlier in our opinion, respondents made no-
effort to treat their mailees on any individual basis with attention to the facts of their
particular relationship to respondents. Respondents’ entire course of conduct with all of
their mailees was premised on respondents’ efforts to create the impression in the minds
of these mailees that all of them were obligated to make payment or return. Respondents’
own case law nowhere supports such a proposition.

418-345—T72 8
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paragraph of the order. The following excerpts from letters sent to
respondents instructing them not to make further shipments (which
the record shows were consistently ignored by respondents) typify the
reasons why this prohibition is essential :

Please take notice. I do not wish any more approval selections. Several
selections from other compan{ies] have been disappearing somewhere in the mail.
I have been held responsible for the loss of same and I do not want any more
of this (CX 45).

Tax time is coming up now—will not be interest{ed] in stamps * * * Please
do not send approvals until I request some (CX 19B; Tr. 72).

* % % This “property” was not requested. In fact I have asked that the ship-
ments be less in value. But you keep pushing them on me. Naturally I like my
son and end up purchasing them. But if I paid for them sooner—you’d just send
another batch immediately. I cannot afford these $24 to §29 approval orders cach
month, you know. Could you? Please cancel my name from lists (CX 39).

Other examples of these practices are summarized in the examiner’s
Finding 30. We believe that the evidence in this record overwhelmingly
supports the necessity for this absolute prohibition in the case of this
single category of respondents’ customers.

In most forms of selling, consumers can implement their desires not
to purchase or can avoid the temptation to purchase by not entering
the store, by turning off the TV or radio or by refusing to open the
door to the itinerant door-to-door salesman. If respondents here in the
light of this record are not required to comply with express instructions
received by them from their mailees not to make further unsolicited
shipments, they would be left in the enviable position, not available to
any other seller or advertiser, of in effect being able to coerce customers
into purchasing their products. We will not Jeave respondents’ mailees
who have sought to “shut the door” on respondents’ “salesmen” in this
defenseless position, Respondents’ mailees cannot exercise their right
to resist making purchases by any of the usual self-help tactics which
are available to them when other sales techniques are used. They can
only exercise this right by instrueting respondents not to malke further
shipments. This order, therefore, must constitute the “closing of the
door™ for these mailees when they have done everything they can do
to resist purchasing. Respondents have uniformly ignored all written
instructions received from their mailees not to send further
shipments.*

Respondents’ broad argument in opposition to paragraph 9 comes
dangerously close to a contention that without the deception implicit
in their sending of unordered merchandise they cannot stay in busi-
ness. If this were so our only alternative would be to prohibit them

% F.¢., CX 41, 47, 51, 53; Tr., 96, 103, 108, 110 and record citations cited in ID F. 238
and 30.
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from making any sales to any of their customers by shipping unordered
merchandise. Indeed respondents’ entire mode of selling comes so close
to be inherently tainted with deception and coercion that it is difficult
not to prohibit them absolutely from using this sales technique with
any of their customers just as we did in 8 & S Pharmaceutical Co.,
Ine., Docket 8696, Opinion and Order, October 9, 1967 [72 F.T.C. 765].
Because of our belief that in this case a lesser remedy will suffice to
halt the deception, we have not taken this step. We are mindful that
small businesses like respondents cannot always afford either the cata-
logue method of selling or a door-to-door sales force. Moreover, in this
case, in contrast to § & S, the recipients are not commercial entities
and the shipments are relatively small in size and dollar amount and
capable of being returned or ignored without undue burden on the
recipient. Finally, the instant case does not have the added refinement
of the § & S case in which the respondents sought to add to the coercion
of their retail customers to purchase the merchandise by placing ad-
vertisements in the Jocal newspaper without the retailer’s permission
advising custoniers that these drugs were available at the retailer’s
establishment. Accordingly, we have determined that with the excep-
tion of the category of mailees who are the subject of paragraph 9 of
the order respondents should have the opportunity to demonstrate that
this type of unsolicited shipment sales technique can be carried out
vis-a-vis the general public without deception and coercion.

Paragraph 9, in our judgment, is an essential provision in this order
if respondents are to be prevented in the future from continuing their
deceptive and coercive practices.

Both counsel supporting the complaint and respondents’ counsel ask
us to make various other clarifying and substantive modifications of
the language of the order proposed by the examiner. We will deal with
each of these arguments seriatin.

Counsel supporting the complaint contends that the use of the word
“exact™ in paragraph 6 of the order to modify both payment for and
return of the merchandise is inappropriate because one does not “exact™
a veturn of merchandise. Accordingly, counsel fears that this para-
graph of the order might be read in the future as requiring the afirma-
tive disclosure to be made solely in the event of demands for payment
and not in the event of demands for return of the merchandise. Re-
spondents made no response in their brief to complaint counsel’s con-
tention in this respect. While we think the meaning and intent of the
paragraph is quite clear as presently written, nevertheless, we will
change the word “exact” to “obtain™ to remove any possible confusion.
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Respondents’ counsel takes objection to the use of the word “in-
nuendo” in paragraphs 1 and 2 of the order prohibiting misrepresenta-
tions, either directly or by implication, of the legal relationship be-
tween respondents and their mailees. Complaint counsel urge that the
prohibition must include the term “innuendo” because of the fact that
respondents have used innuendo to disparage the character of their
mailees as one of their techniques to create the impression that their
mailees are under some obligations vis-a-vis this merchandise. Com-
plaint counsel has not demonstrated, however, that there is any differ-
ence between a prohibition which applies to a misrepresentation made
“by implication or by innuendo,” and one which applied simply to mis-
representations made by implication. We are not persuaded that the
use of the word “innuendo” adds anything to the prohibition. Con-
sequently we are eliminating the words “by innuendo” on the sole
ground that they are redundant, and therefore, unnecessary.

Respondents also object to the use of the words “subterfuge’ and
“scheme” in paragraphs (4) and (5) of the order which prohibit re-
spondents from “resorting to any subterfuge, scheme, or coercion to
sell their merchandise to persons™ with whom they have never had
any previous business dealings or who have indicated they do not desire
to purchase. Respondents argue that the examiner made no findings
that respondents had been using any subterfuge or scheme and that
there is no evidence of either in the record. Additionally, they argue
that the use of the word “scheme” would prohibit them from using both
legitimate sales programs as well as those which might be deceptive.

Counsel supporting the complaint argues that the prohibition must
include the acts of coercion and subterfuge but agrees to the deletion
of the word “scheme” in these paragraphs because it is surplus and
therefore unnecessary.

TWe agree that use of the word “scheme” here might prevent respond-
ents from engaging in a legitimate sales program to sell its stamps and
hence are deleting it. While the examiner did not use the word “sub-
terfuge” in his findings, there is no question, based on our own view
of the case and of the findings of the examiner that the respondents
have misrepresented the legal relationship between themselves and
recipients of their unordered mechandise by implying the existence
of alegal relationship where none exists and utilizing threats, intimida-
tion, harassment and coercion to reinforce this misrepresentation. This
certainly is resort to subterfuge. We do not agree, therefore, with re-
spondents that the words “subterfuge” and “coercion” are surplusage
or unsupported by the record and believe that they are essential to the
delineation of the prohibition intended.
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However, we have a more fundamental objection. to these two para-
jgraphs grounded on their limitation to two categories of mailees. We
see 110 basis in the facts or in the law of this case to limit these prohi-
bitions to these two categories of mailees. The obvious implication of
such a limitation as is contained in these paragraphs is that resorting
to-coercion or subterfuge is permissible in sales to persons with whom
respondents have previously dealt. Such a limitation in the scope of
the order flies in the face of our findings and conclusion in this case.
Accordingly, we have combined these two paragraphs into a single
paragraph, which prohibits respondents from using subterfuge or
coercion in making any sales to any of its mailees. The balance of
the paragraphs in the order have been renumbered accordingly.

Respondents urge that paragraph 7 of the order be amended so
that it prohibits respondents from representing that accounts will be
referred to third persons for collection or other legal action when
respondents “do not have a bona fide present intention to do so” in-
stead of as now prohibiting such representations when they are “con-
‘trary to the fact.” Respondents contend the requested modification
is made in the interest of clarity and elimination of ambiguity.

We agree with complaint counsel that this proposed modification
would create ambiguity and place an impossible burden on the Com-
mission in any enforcement proceeding to establish what was re-
spondents’ “present bona fide intention™ at the moment of making the
pro]}ibited misrepresentation, We believe that the wording proposed
by the hearing examiner will be least productive of misunderstanding
and we will therefore leave the language as the examiner has pro-
posed it.

The appeal of complaint counsel is granted and the appeal of re-
spondents’ counsel is granted in part and denied in part.

The Findings and Conclusions of the hearing examiner to the ex-
tent they conflict with this opinion are overruled. The hearing ex-
aminer’s order is modified. An appropriate order will be entered.

Commissioner Nicholson did not participate for the reason that
oral argument was heard prior to his taking the oath of office.

Fixar Orprr

This matter having been heard by the Commission upon cross ap-
peals of respondents and complaint counsel from the hearing examin-
er’s initial decision and upon briefs and oral argument in support
of and in opposition to said appeals; and
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The Commission having determined for the reasons stated in the
accompanying opinion that the appeal of counsel supporting the
complaint should be granted and that respondents’ appeal should
be granted in part and denied in part; that Finding 23 should be
modified by striking the last sentence thereof, that Finding 29 should
be modified by striking the first two sentences thereof, and that the
initial decision, as modified and supplemented to conform to the views
expressed in the accompanying opinion should be adopted as the deci-
sion of the Commission; and that the order contained in the initial
decision should be moditfied to read as follows:

ORDER

It is ordered, That respondents Joseph L. Portwood and Betty
Portwood, individually and trading and doing business as The Port-
wood Company, or under any other trade name or names, or through
any corporate or other device, their agents, representatives, or em-
ployees, in connection with stamps, philatelic supplies, or any other
product in commerce, as “commerce” is defined in the Federal Trade
Commission Act, do for thwith cease and desist from:

(1) Misrepresenting, directly or by implication, the legal re-
lationship, if any, that exists between respondents and the mailees
to whom respondents send their philatelic stamps, philatelic sup-
plies, or other merchandise:

(2) Misrepresenting, directly or by implication, the legal
obligation, if any, that exists between respondents and the mailees
to whom respondents send their philatelic stamps, philatelic
supplies, or other merchandise;

(3) Using threats, intimidation, or coercion (including the
threat of legal action) to compel respondents’ mailees to perform
any act or to refrain from any act that such mailees are under no
legal obligation to perform or to forego;

(4) Resorting to any subterfuge or coercion to sell their
merchandise ;

(3) Sending any communication (including bills, invoices,
reminders, letters, or notices) to, or making any demands or
requests of, any person that seeks to obtain payment for or the
return of merchandise sent without a prior express written re-
quest by the recipient, unless such communication clearly and
conspicuously states all of the following:

(a) That the merchandise is being sent to the remplent
unsolicited,
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(b) That the recipient is under no obligation either to
return the merchandise to the sender, or to preserve it intact,
and

(¢) That he is required to pay for the merchandise only
if he decides to purchase it.

(6) Representing, directly or by nnphcatlon, contrary to the
fact, that respondents will refer “accounts” to any other organi-
zation, attorney, or firm of attorneys for collection or for legal
action;

(7) Misrepresenting in any manner the legal consequences of
their mailees’ failure to pay for or return merchandise that has
been sent to said mailees without a prior order therefor or in
spite of specific directions from said mailees not to send such
merchandise; and

(8) Sending merchandise without first obtaining a specific
order therefor after respondents have been notified by the mailees
that shipments of unordered merchandise are to be discontinued.

1t is ordered, That the hearing examiner’s initial decision and order,
as modified hereby, be, and they hereby are, adopted as the decision
and order of the Commission.

1t is further ordered, That respondents shall within sixty (60) days
after service upon them of this order, file with the Commission a
report, in writing, setting forth in detail the manner and form in which
they have complied with the order to cease and desist contained herein.

Commissioner Nicholson not participating for the reason that oral
argument was heard prior to his taking the oath of office.

Ix Tite MATTER OF
JEWELL MYERS, INC., ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FED-
ERAL TRADE COMMISSION AND THE FUR PRODUCTS LABELING ACTS

Docket C-1290. Complaint, Jan. 22, 1968—Deccision, Jan. 22, 1968

Consent order requiring a Memphis, Tenn., retail furrier to cease falsely adver-
tising and deceptively invoicing its fur products and failing to maintain
required records.

CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and the Fur Products Labeling Act, and by virtue of the authority



