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PREFACE. 

This, the seventh volume of the Commission's decisions, covers 
the period from November 5, 1923, to July 20, 1924, inclusive. 
!he steadily widening range of these decisions, and their growing 
Importance as a code of business law, have already been referred 
to in connection with the publication of previous volumes, as has 
been the fact that the Commission is glad to send information 
regarding its decisions to those who do not possess a set, or do not 
receive its advance sheets. 

This volume has been prepared and edited by RichardS. Ely, of 
the Commission's staff. 
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FEDERAL TRADE COMMISSION DECISIONS. 

~'INDINGS .AND ORDERS NOVEMBER 5, 1923, TO JUI,Y 20, 1924. 

FEDERAL TRADE COMMISSION 
'V. 

ST. LOUIS WHOLESALE GROCERS' ASSOCIATION ET AL. 

COMPLAINT, FINDINGS, AND ORDER IN THE ::IIATTER OF THE ALLEGED VIO

LATION OF SECTION 5 OF AN ACT OF CONGRESS APPROVED SEPTEMBER ::!0, 
l!l14, 

Docket 893-November 5, 1923. 
SYLLABUS. 

Where an assoclat~on, which included in its membership a large majority of 
the wholesale grocers located and doing business in a certain city, and the 
oflicers and members thereof; in a concerted effort (1) to coerce manu
facturers who did nol guarantee the products which they sold against 
decline Into adopting such a policy, under penalty of losing a major part of 
their business In that market, (2) to promote the business of competing 
manufacturers who gave such guarantees, and (3) to destroy the competi
tive advantages of jobbers who purchased nonguaranteed goods on a tie
cline over jobbers with large unsold stocks, 

(a) Reported to the association the names of manufacturers who did not 
guarantee against a decline in the prices of their commodities; 

( lJ) Caused the names of such manufacturers to be published and distributed in 
bulletins and letters coupled with suggestions as to the advlsabllity of con
fining purchases to manufacturers who guaranteed prices of their com
modities against decline ; 

(c) Solicited the names of and information concerning manufacturers who 
did and those who did not give such guai·antees and caused the same to be 
1mblished and distributed among the members of the association and others 
in bulletins and letters, together with statements setting forth the advisa
bility of confining purchases to those manufacturers who followed the prac
tice in question, and with comments denouncing and depreciating those 
who did not do so; and 

(d) lloycotted and threatened with boycott or loss of patronage manufacturers 
and their agents or representatives who did not guarantee the prices of 
their commodities; 

With the result that general and pronounced opposition and antagonism to the 
sale of goods not so guaranteed were experienced, sales declined heavily, 
and the retail trade was unable for a time to secure goods from said 
members: 

Held, That such practices, under the circumstances set forth, constituted un-
fair methods of competition. 

Mr. Walter B. Wooden and Mr. John ll. Bass for the Commission. 
Mr. M. N. Sale, of Sale & Frey of St. Louis, Mo., for respondents. 
7 F. T. C. 1 
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COMPLAINT. 

Acting in the public interest pursuant to the prov1s10ns of an 
Act of Congress, approved September 26, 1914, entitled, "An Act 
to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes," the Federal Trade Commission 
charges that the St. Lo'uis Wholesale Grocers' Association, its Offi
cers and Members, including the various individuals, partnerships 
and corporations named in the caption hereof, hereinafter referred 
to as Respondents, have been and are using unfair methods of com
petition in commerce in violation of the provisions of Section 5 of 
said Act, and states its charges in that respect as follows: 

PARAGRAPH 1. Respondent, St. Louis 'Vholesale Grocers' Associa
tion, is a voluntary unincorporated trade association composed of 
wholesale dealers and jobbers of groceries and food products hav
ing their places of business in the State of Missouri. The object 
of said Association is to promote and protect the common interests 
of its said members, and the regulation of so-called trade abuses. 
Respondents, A. E. Gilster, P. G. Scudder, W. J. Buchanan and 
\Valter J. Tancill, and their respective successors, were at all times 
hereinafter mentioned and still are Officers of said Association ad
ministering its affairs; Goddard Grocery Company, Goebel-Reid 
Grocery Company, Pioneer Grocery Company, Adam Roth Gro
cery Company, Landau Grocery Company, Niehoff Grocery Com
pany, Gildeha'us-\Vulfing & Company, The Amos-James Grocery 
Company, Meyer-Schmid Grocery Company, Niess Grocery Com
pany, Wulfing Grocery Company, Buchanan Grocery Company, 
Krekeler Grocery Company, S.D. Rossi Grocery Company, A. Moll 
Grocery Company, Haas-Lieber Grocery Company, The Coast 
Products Company, N. Comensky Grocery Company, L. Cohen Gro
cery Company, Louis Maull Company, The Scudders-Gale Grocery 
Company, Krenning-Schlapp Grocery Company, Lo,yell-Krekeler 
Grocery Company, August Nasse & Sons, G. H. Wetterau & Sons 
Grocery Company, J. M. Anderson Grocery Company, Tibbitts
Hewitt Grocery Company, were at all times hereinafter mentioned 
and now are corporations organized and existing under the laws of 
the State of Missouri and Members of said Association. From 
time to time the membership of said Association is increased by 
the addition of new members so that all the members of said Asso
ciation at any given point of time cannot be specifically named as 
respondents herein without manifest inconvenience and delay, 
wherefore, the Officers hereinbefore named as Respondents as such 
officers, are also made Respondents as representing all members of 
said Association including those not herein specifically named. The 
various members of said Association purchase groceries and food 
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products in several States of the United States other than the State 
of Misso'uri, and cause said commodities to be transported from the 
States wherein the same are purchased to their respective places of 
business in the State of Missouri, and thereafter sell said commodi
ties and cause the same to be transported from their respective 
places of business to purchasers at points in the State of Missouri 
and other States of the United States, and there has been continu
ously for a period of more than two years last past and still is a 
constant current of trade and commerce in the products dealt in 
by the various Members of Respondent Association between various 
States· of the United States. In the course and conduct of their 
said businesses, Respondent Members of said Association are in 
competition with each other and with other individuals, partner
ships and corporations engaged in the wholesaling of similar com
modities, and with the trade generally. 

P Ai. 2. About the beginning of the Year 1921, Respondent Associa
tion acting on behalf of its said Members and in co-operation with 
them, adopted and has since carried out a policy and plan of coerc
ing and attempting to coerce, manufacturers from whom the Members 
of said Association purchased the commodities in which they deal, 
into guaranteeing and assuring said Members that in the event of a 
reduction in the prices charged said Members by said Manufacturers 
for their products, each such Member holding in stock at the time of 
such reduction any of said commodities purchased prior to the time 
of said reduction, will receive from said manufacturers, respectively, 
a rebate or credit allowance equivalent to the difference between the 
price paid by the Member in each instance for said products actually 
on hand and unsold and said reduced prices thereof. In the carrying 
out of said plan Respondent Association and its Officers and Members 
co-operating together, have, since the adoption of said plan, con
tinuously done and still do the following acts and things: 

(a) The Members, respectively, report to the Association the 
names of all manufacturers who so guarantee in the sales of their 
products to Members, and the names of other manufacturers 
who so guarantee generally which come to the notice of the 
Members; 

(b) The Association compiles a list of such guaranteeing 
manufacturers whose names have been secured by it as set out in 
Specification (a), and by other means, together with favorable 
comments relative to such manufacturers, and inserts the same in 
circular letters and bulletins issued by it, a copy of which it 
forwards to each Member of the Association for the information 
and use of the members in making purchases of the commodities 
in which they deal; 
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(c) The Association solicits from its Members, and the .Mem
bers report to the Association, the names of manufacturers, es
pecially of manufacturers of nationally advertised articles, who 
do not so guarantee. The Association lists said names in its 
said letters and bulletins, together with comments denunciatory 
or depreciatory of the manufacturers thus listed, a copy of 
which it forwards to each Member of the Association for the 
information and use of the Members in making purchases of the 
commodities in which they deal; 

(d) The Association exchanges its aforesaid lists with other 
similar asociations for their similar lists, and forwards the lists 
received from such other associations to the Members of Respond
ent Association for their use in making purchases of the com
modities in which they deal; 

(e) The Association by means of letters, personal interviews 
and by other ways urges, and seeks by intimidation, to coerce 
various manufacturers who do not so guarantee, into adopting 
said practice and notifies the :Members to co-operate with the 
Association in that regard by individually bringing similar 
pressure to bear upon said manufacturers; 

(f) Said Members upon receiving the information and sug
gestions contained in the preceding Specifications bring similar 
pressure to bear upon said manufacturers who do not so guar
antee to cause them to adopt said practice; 

(g) The success or failure of the coercive efforts set out in 
Specifications (e) and (f) is so notified by the Association to its 
Members and vice versa; 

(h) The names of the manufacturers who adopt said practice 
either voluntarily or by reason of the pressure brought to bear 
upon them, as above set out, are inserted in letters and bulletins 
thereafter issued to be added to the list of names of guaranteeing 
manufacturers and copies of said letters and bulletins are sent 
by the Association to its Members from time to time; 

(i) In making current purchases of the products in which 
they deal, the Members use the lists and information received 
and acquired through the foregoing means and wherever pos
sible make said purchases from the manufacturers so guarantee
ing in preference to the manufacturers who do not, or who refuse 
to, so guarantee. 

(j) Use other equivalent cooperative means to carry out said 
plan. 

PAR. 3. The acts and things done by Respondent Association, its 
Oilir:crs and Members cooperating together, as above set out, tended 
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and still tend to restrict, diminish and obstruct the sales and busi
ness of manufacturers of food products who do not guarantee as 
above set out to the advantaf)'e of competing manufacturers of 

' 0 • 
similar products who do so guarantee, and whose names appear ~n 
aforesaid lists, circular letters and bulletins, and unduly to restram 
the natural flow of commerce and the freedom of competition in the 
channels of interstate trade. 

PAR. 4. The above alleged acts and things done by Respondents 
and by each of them are all to the prejudice of the public and Re
spondents' competitors and constitute unfair methods of compe
tition in commerce within the intent and meaning of Section 5 of 
an Act of Congress, entitled, "An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other pur
poses," approved September 26, 1914. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER. 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, the Federal Trade Commission issued and served its 
complaint upon the respondents herein, charging them with unfair 
methods of competition in commerce, in violation of the provisions 
of said Act. 

The respondents having entered their appearances by their attor
neys, Sale & Frey, and respondents having duly filed their answers, 
admitting certain allegations of said complaint and denying others, 
and setting up certain new matter in defense, and hearing having 
been held before an Examiner of the Commission, theretofore duly 
appointed, and the Commission having offered evidence in support 
of the said charges of the complaint, and said respondents having 
offered evidence in their defense, which evidence was recorded, duly 
certified, and duly transmitted to the Commission; and the Commis
sion having carefully examined and fully considered the testimony 
and documentary evidence offered and received, as heretofore set 
out, hereby makes this its findings as to the facts and conclusion: 

FINDINGS AS TO THE FACTS. 

P ARAORAru 1. (a) The respondent, the St. Louis ·wholesale 
Grocers' Association, of St. Louis, Mo., is a voluntary, unincorpo
rated association, hereinafter referred to as respondent association. 
The object of said association is to promote and protect the common 
interests of its members and the regulation of so-called trade abuses; 
the respondent association has been in existence at least since June, 
1919. In 1919, its secretary was Hugh II. 1\Iace, who in August, 
1921, was succeed,ed by the respondent Walter J. Tancill, the present 

88231° -26-VOL 7-2 • 
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secretary. The Association's first president was respondent A. E. 
Gilster, who was succeeded in February, 1921, by F. M. Canter. Mr. 
F. M. Canter was succeeded on February 7, 1922, by respondent A. 
E. Gilster; 

(b) At the time of filing complaint, the membership of said re
spondent association comprised the great majority of all the whole
sale grocers located and doing business at St. Louis and consisted 
of the following "firms and corporations: 

Goddard Grocery Co. A. Moll Grocery Co. 
Goebel-Reid Grocery Co. Haas-Lieber Grocery Co. 
Pioneer Grocery Co. The Coast Products Co .. 
Adam l~oth Grocery Co. N. Comensky Grocery Co. 
Landau Grocery Co. L. Cohen Grocery Co. 
Niehoff Grocery Co. Louis Maull Company. 
Gildehaus-1Vulfing & Co. The Scudders-Gale Grocery Co. 
The Amos-James Grocery Co. Krenning-Sehlapp Grocery Co. 
1\feyer-Schmid Grocery Co. Lowell-Krekeler Grocery Co. 
Niese Grocery Co. August Nasse & Sons. 
1Vulfing Grocery Co. G. H. Wetterau & Sons Grocery Co. 
Buchanan Grocery Co. J. 1\f. Anderson Grocery Co. 
Krekelcr Grocery Co. Tibbitts-Hewitt Grocery Co. 
S.D. Uossi Grocery Co. 

All of the said members are located in the city of St. Louis and 
purchase groceries and food products in several states of the United 
States other than the State of Missouri, and cause said commodi
ties to be transported from the states wherein the same are pur
chased to their respective places of business in the state of Missouri, 
and thereinafter sell said commodities and cause the same to be 
transported from their respective places of business to purchasers 
at points in the state of l\Iissouri and other states of the United 
States, and there has been continuously for a period of more than 
three years past, and still is, a constant current of trade and com
merce in the products dealt in by the various memqers of said 
respondent association between various states of the United States. 
In the course and conduct of their said businesses, respondent mem
bers of said respondent association are in competition with each 
other and with other individuals, partnerships and corporations 
engaged in the wholesaling of similar commodities and with the 
trade generally. 

(c) Since the filing of the complaint the respondents Pioneer 
Grocery Co., L. Cohen Grocery Company, J. M. Anderson Grocery 
Co., Coast Products Co., and A. Moll Grocery Co. have withdrawn 
their membership in the respondent association alth~ugh at the timo 
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of hearing they were still in existence. Respondent J .. M: Anderson 
Grocery Co. is no longer functioning as a firm, but 1s m fact out 
of business.] 

The St. Louis 'Vholesale Grocery Co., not named in the complaint, 
a Missouri corporation en()"a(J"ed in a similar line of business as 
respondents named in para~r;'ph one, section (b), was a member of 
the St. Louis 'Vholesale Grocers' Association in the years H>20 and 
1921, but has since ceased to function as a corporation and no longer 
is in business. 

(d) From time to time the membership of the respondent asso
ciation has been and is increased by the addition of new members 
so that all the members of the said respondent association at any 
given point of time could not be specifically named as respondents 
in the complaint without manifest inconvenience and delay, there
fore, the officers hereinafter named as respondents, to wit: A. E. 
Gilster, its president, P. G. Scudder, its vice president, W. J. 
Buchanan, its treasurer, and 'Valter J. Tancill, its secretary, and 
their successors, as such officers were also made respondents as rep
resenting all members of said respondent association, including those 
not specifically named in the complaint. 

At the present time two new firms are members of the respondent 
association, to wit: Consumers Grocery Co. and Hassendeubel Co. 

PAR. 2. In the fall of 1920 and the spring of 1921 the sale of food 
products, including those nationally advertised, was sharply reduced 
owing to the collapse of consumptive demand. This left the whole
salers, including members of respondent association, with large 
stocks of goods on hand for which there was no immediate market, 
and for which they had paid more than the current or replacement 
cost. The majority of manufacturers of nationally advertised food 
products guarantee the price of their products against their own 
decline, meaning by this that in the event of the manufacturer low
ering his own selling price he will allow the jobber a rebate or credit 
allowance on the jobber's unsold stocks equivalent to the difference 
between the price paid by the jobber and the reduced price put into 
effect by the manufacturer. The period and terms of this guarantee 
have varied among the different manufacturers and different com-

1 Complaint dismissed as to this respondent by the following order of even date: 
This proceeding hnving come on for hearing before the Federal Trade Commission 

up:10 the complaint of the Commission, the answer of the respondents, testimony and 
evidence, the trial Examiner's report upon the facts, and the exceptlona thereto, and 
lt appearing to the Commission that the respondent, J. :M. Anderson Grocery Company, 
since the Issuing of the complaint herein, has ceased to function as a going concern 
and Is, In fact, out of business, and the Commission being fully ndvlsed In the premises, 

H fB ordered, That the complaint herein be, and the same Is hereby, dismissed as 
against respondent J. M. Anderson Grocery Company, for the reason that said re
IIPOndent Is no lon~:er functioning as a going concern, but is, In fact. out of business. 

' 
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modities. Other manufacturers of nationally advertised food prod
ucts do not guarantee their products against their own decline. The 
practice of guaranteeing against decllne by manufacturers is looked 
upon with favor by the majority of jobbers. One of the effects of a 
guarantee against decline is to offset or nullify the competitive dis
advantage which a jobber with heavy unsold stocks suffers as against 
jobbers who purchase stocks following a decline in the manufac
turer's price. 

PAR. 3. The conditions described in the preceding paragraph 
brought about an effort on the part of the members of respondent 
association to cooperate with each other in the disposition of surplus 
stocks by purchasing such items as were in surplus from each othrr 
instead of from the manufacturer. This led in the course of a few 
months to the formation within the St. Louis 'Wholesale Grocers' 
Association of an informal organization composed of the buyers 
for the respective respondent members. This organization was 
known generally as the Buyers' Conference and its chief purpose was 
to facilitate cooperative purchasing from manufacturers and the co
operative handling betYVE>en the members of their surplus stocks. It 
hccame an active and prominent part of the association in August, 
H>::n. In February, 1022, the chairman of the Conference and asso
ciation officials credited it with having "created a wonderful spirit 
of cooperation amongst the jobbers." The Buyers' Conference was 
discussed at meetings of the Board of Directors of respondent asso
ciation and attendance at the Conference meetings was urged upon 
the members of the association by officers of the latter. 

PAR. 4. Among the items of which respondents had a surplus stock 
during the latter part of 1020 were Jell-0, manufactured by tho 
Genesre Pure Food Co. of Leroy, N. Y., and the cocoa and chocolate 
products of \V. II. Baker, Inc., of 'Vinchester, Va. \Vhen the manu
facturers' prices of various food products declined in the fall of 1!)20 
the SC'cretary of respondent association was instructed by the Board 
of Directors of said association to write a letter to the Genesee Pure 
Food Co. "protesting their lack of guarantee against decline." This 
occurred before any decline in the price of J ell-0 had been an
nounced by the manufacturer. At this same meeting the secretary 
was instructed to write to a certain manufacturer's representative 
"explaining the apprC'ciation of the St. Louis Wholesale Grocers' 
Association and its members for the definite and determined stand " 
which his house had taken with reference to guarantee against 
decline. 

PAn. 5. About this time a member of respondent association in
formed the St. Louis representative of \V. II. Baker, Inc., that the 
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failure of his company to gu:trantee against decline had been dis
cussed at the weekly meeting of wholesale grocers and that unlPss 
his company protected the jobbers agttinst decline to the same extent 
as competitive manufacturers, the jobbers of St. Louis would no 
longer cooperate with his company. About thi~ same time various 
members of respondent association wrote letters to the Genesee Purtl 
Food Co. and the St. Louis representative of W. II. Dakcr, Inc. 
stating that because of the manufacturers' refusal to guarantee 
against decline they would have to discontinue handling their re
spective goods. Despite their knowledge that neither the Genesee 
Pure Food Co. nor ,V, H. Baker, lnc. guaranteed their products 
against decline various members of respondent association submitted 
formal claims for reimbursement covering declines on their unsoltl 
stocks of these two manufacturers' goods and made strong repre
sentations that such claims should be allowed. 

PAn. 6. In a bulletin issued to respondent members under date 
of January 13, 1921, the secretary of respondent association repro
duced a letter from the Genesee Pure Food Co. in reply to the Secre
tary's letter of December 20, 1920, stating that the policy of the 
company was not to guarantee against decline. This letter ''as 
reproduced side by side with a letter from Charles n. Knox Gelatine 
Co., a competitor of the Genesee Pure Food Co., in which the former 
announced a policy of guaranteeing against decline. The secretary 
followed these letters with this comment: 

'Ve are merely sending this to show you the absolnte con
trast and fairness with which other concerns in the Gelatine 
line have acted, compared with that of the Genesee Pure Food 
Company, manufacturer's of Jell-0. 'V e want to show you furthermore, that other large concerns, 
due to the fact that they are large, do not try to gouge the 
Wholesale Grocer out of his slim profit which he docs make on 
the goods handled, but they come back and give us an absolute 
protection against decline, and also give us protection when 
their goods ad vance. 

The Jobber should show concerns of this kind great con
sideration. As a matter of fact they should also give the Jiffy. 
Jell people (who have been kind enough to protect every dol
lar's worth of floor stock) 100% cooperation. 

P .AR, 7. In a bulletin issued to his members on January 15, 19211 

the secretary of respondent association reproduced a list of manu
facturers who guaranteed their products against decline, said list 
having been received from the Wisconsin Wholesale Grocers' Asso
ciation. In this bulletin the secretary of respondent association 
requested his members to furnish him with lists of manufacturers 
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who guaranteed their products against decline and also lists of 
those who did not so guarantee, stating that these lists were desired 
"so that your organization may work for a guarantee on those com
modities which are not now guaranteed." In a bulletin to re
spondent members dated January 22, 1921 the secretary, in refer
ring to his previous request for lists of articles not guaranteed 
against decline stated he had received "only a few replies, and 
before starting on our work we would like to have a list of as many 
products not guaranteed against decline as you know of." Pur
suant to the request of the secretary in this bulletin various members 
of respondent association reported to the secretary the names of 
manufacturers who guaranteed against decline and those who did 
not do so. The secretary wrote to various manufacturers inquiring 
as to their policy with regard to guarantee against decline and 
bulletined the replies received to his members. 

PAR. 8. In a bulletin to respondent members dated February 21, 
1921, the secretary suggested that the members communicate with 
manufacturers who did not guarantee against decline and ask them 
to establish such a guarantee. In a bulletin to respondent members 
dated February 22, 1921, the secretary gave the members a complete 
list of concerns guaranteeing against decline and asked them to re
port any omission or error. The secretary expressed his indebted
ness to the secretary of another wholesale grocers' association for a 
great part of this list. A member of respondent association informed 
the secretary of an error in the bulletin of February 22, 1921 as to 
the guarantee policy of ,V. H. Duker, Inc., whereupon the secretary 
verified the member's report by correspondence with said manufac
turer and corrected the bulletin by circularizing the membership. 

PAn. 9. At the annual meeting of the association in February, 
1921, the president appointed a committee on the Buyers Conference 
for the coming year. At a meeting of the Board of Directors on 
March 28, 1921 a report was made on surplus stock lists. At this 
last meeting a resolution was adopted declaring it to be the sense 
of the St. Louis 1Vholesale Grocers' Association that manufacturers 
should not put on free deals or free goods campaigns, "unless the 
entire stock was protected on the free deal basis." The meeting also 
decided to send a copy of this resolution to all manufacturers who 
had free deals in force which the wholesale grocer objected to. 

PAR. 10. The respondent association has been accustomed to ex
change its bulletins and circulars with wholesale grocer associations 
in other parts of the United States. 1Vhile it has received from such 
other associations bulletins showing that these organizations were also 
interested in the subject of securing guarantees against decline from 
manufacturers, there is no evidence that the respondent association 
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distributed to the other associations the particular bulletins of re
spondent association herein described. It was respondent secretary's 
custom, however, to send many of his bulletins to the secretaries of 
other wholesale grocer associations. . 

PAR. 11. During the period beginning in the :fall of 1920 and con
tinuing till the :fall of 1921 the respondent members were discussing 
with each other the guarantee policy of various manufacturers. Dur
ing this same period many of respondent members refused to pur
chase the goods of the Genesee Pure Food Co. and \V. H. Baker, Inc. 
and notified the representatives of said manufacturers that their 
refusal to guarantee against decline was the reason for said refusal 
to purchase. During this same period members of respondent asso
ciation informed the representative of W. H. Baker, Inc. that tho 
policy of his house with reference to guarantee against decline had 
been unfavorably discussed at meetings of the St. Louis jobbers and 
that his house was "in bad" with the St. Louis jobbers because of 
its policy. The representative of W. H. Baker, Inc. was informed by 
one member of respondent association that his fate would be similar 
to that of the Genesee Pure Food Co. which had refused to guarantee 
against decline as demanded by the St. Louis Wholesale Grocers' 
Association and as a consequence its goods were absolutely out of 
the St. Louis market. 

PAn. 12. In August, 1921, a member of the Buyers' Conference of 
the St. Louis \Vholesale Grocers' Association informed the sales 
representative of \V. H. Baker, Inc., that the Conference had de· 
dded to purchase only advertised brands which were guaranteed 
against decline; that unless \V. H. Baker, Inc., established such a 
guarantee it would be quietly dropped and that it was the sense of 
a recent meeting of St. Louis jobbers that they should handle only 
advertised brands on which there was a guarantee against decline. 
Shortly thereafter the representative of this manufacturer experi
enced general and pronounced opposition and antagonism in en
deavoring to sell goods to members of respondent association. He 
reported to his house that "every call is a battle now and the few 
orders I have secured each order is evidence of a strenuous battle 
and argument and the majority of the few I have won over is 
through personal friendship." 

PAR. 13. Early in September, 1921, a committee representing the 
St. Louis buyers called in the representative of W. H. Baker, Inc., 
and called his attention to the fact that whereas he had formerly 
handled 75% of all the cocoa and chocolate business of St. Louis 
he was then a poor third. In this connection the committee en
deavored to secure an unlimited guarantee against decline from 
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"'\:V. H. Baker, Inc., by citing to its representative the policy of a 
competing manufacturer. The stock of 1V. H. Baker, Inc., products 
in the hands of St. Louis jobbers during 1921 was being traded 
and exchanged through the operations of the Buyers Conference 
at the same time that Baker's representative was unable to secure 
business and large orders were being placed with Baker's com-
l_~etitors. . 

PAR. 14. In April, 1921, a member of respondent association in
formed the St. Louis representative of the Genesee Pure Food Co. 
that at a meeting of the St. Louis Wholesale Grocers' Association u 
roll call was held to ascertain which members were handling Jell-0 
and that none of the members were found to be handling it. Shortly 
after the Genesee repr.e<;entative informed this member that a cer
tain other member was handling Jell-0 the latter ceased buying that 
l'roduct. In or about April, 1921, a member of respondent associa
tion issued a bulletin to its salesmen urging them to sell Jiffy-Jell, 
a product competing with Jell-0. At this time respondent members 
''"ere pushing the sale of Jiffy-Jell while various retail grocers in 
St. Louis were unable to secure Jell-0 from the St. Louis jobbers 
from whom they had previously purchased it, and with whom they 
were accustomed to deal. In or about June, 1921, the stocks of 
Jell-0 in the hands of respondent jobbers became depleted and 
Jell-0 was in demand by retailers and consumers. Thereupon one 
of respondent members who had been most active in the opposition 
to Jell-0 placed an order direct with the Genesee Pure Food Co. 
representative and thereafter a number of respondent jobbers re
sumed the buying of Jell-0, although some continued to refuse to 
purchase it and criticized the concerns which had resumed purchas
ing it. During the period when many of respondent members were 
zefusing to buy Jell-0 direct from the manufacturer some of them 
secured their supplies of this article from other respondent jobbers 
through the exchange of surplus stock lists and as a part of the 
operations of the Buyers Conference above described. 

PAn. 15. Under the circumstances set out in the foregoing para
graphs the acts, representations, methods and practices of respond
ent association, its officers and members, as also set out therein, con
stituted a concerted effort and attempt on the part of respondents 
to coerce manufacturers who did not guarantee against decline to 
establish such a guarantee under penalty of losing all or a major 
part of their business in the St. Louis market by reason of the fact 
that respondent association included practically all the jobbers in 
that market, and to promote correspondingly' the business of com
peting manufacturers who did guarantee against decline. Said 
acts, representations, methods, and practices also constituted a con· 
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certed effort and attempt on the part of respondents to destroy the 
competitive advantages which jobbers purchasing non-guaranteed 
goods on a decline had over jobbers with large unsold stocks of the 
same goods. 

PAR. 16. Declines in the price of manufactured food products 
ceased to be an important factor in the wholesale markets by the 
close of Hl21 and thus for the time being the occasion passed for 
further concerted action by respondents with reference to the sub
ject of guarantee against decline. 

CONCLUSION, 

That the practices of the respondents, as set forth in the fore
going Findings as to the Facts are in the circumstances therein set 
forth, unfair methods of competition in interstate commerce in vio
lation of the provisions of an Act of Congress approved September 
26, 1914, entitled "An Act To create a Federal Trade Commission, 
to define its powers and duties, and for other purposes." 

ORDER TO CEASE AND DESIST. 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission, the answer of the 
respondents, testimony and evidence, the trial examiner's report 
upon the facts and the exceptions thereto, and upon briefs submitted 
by counsel, oral argument having been waived by respondents' coun
sel, and the Commission having made its Findings as to the Facts 
and having reached its conclusion that the respondents have vio
lated the provisions of Section 5 of an Act of Congress approved 
September 26, 1914, entitled, "An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes," 

Now, therefore, it is ordered, That the respondents, and each of 
them, their officers, directors, representatives, agents, and employees 
cease and desist from cooperating among themselves or with others 
directly or indirectly, to induce, influence, or coerce, and from induc
ing, influencing, or coercing by cooperative methods, manufacturers 
from whom they purchase the goods and commodities in which they. 
deal, into guaranteeing and assuring them that in the event of a re
duction in the prices charged them by said manufacturers for such 
commodities each such respondent holding in stock at the time of 
such a reduction any of said commodities purchased prior to the 
t~me of such reduction will receive from said manufacturers, respec
tively, a rebate or credit allowance equivalent to the difference be
tween the price paid by him in each instance for said commodities 
actually on hand and unsold and said reduced prices thereof; 
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(1) By the practice of reporting to respondent association the 
names of manufacturers who do not so guarantee the prices of their 
commodities against decline. 

{2) By causing the names of manufacturers thus reported, who do 
not so guarantee the prices of their commodities against decline, to 
be enrolled upon a list and such list inserted and published in bulle
tins and letters issued and distributed by respondent association, 
together with information emphasizing the advisability of confining 
their purchases to manufacturers who guarantee the price of their 
('Ommodities against decline. 

(3) By the practice of soliciting the names of and information 
concerning manufacturers who do and those who do not guarantee 
the prices of their commodities against decline, and causing such 
names and information to be published and distributed among the 
members of respondent association and others by means of bulletins 
and letters containing such names together with information and 
statements setting forth the advisability of making purchases from 
those manufacturers who guarantee the price of their commodities 
against decline and the inadvisability of purchasing from manufac
turers of competitive commodities who do not so guarantee the prices 
thereof against decline, and comments denunciatory and deprecia
tory of such manufacturers who do not so guarantee against decline. 

(4) By boycotting, or threatening to boycott, or threatening with 
loss of patronage or custom any manufacturer, or his ,agent or repre
sentative, who does not guarantee the prices of commodities sold by 
him against decline. 

{5) By utilizing any other equivalent cooperative means of obtain
ing from manufacturers guarantees or assurances against decline in 
the price of their commodities. 

It is further ordered, That the respondent shall file with the Fed
eral Trade Commission, within 60 days from date of this order, its 
report in writing stating the manner and form in which this order 
has been conformed to. 
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Complaint. 

FEDERAL TRADE COMMISSION 
v. 

ABBOTT E. KAY AND .R. T. NELSON, AS INDIVIDUALS 
AND AS CO-PARTNERS, DOING BUSINESS UNDER THE 
NAME OF AABAN RADIUM COMPANY. 

COMPLAINT, FINDINGS AND ORDER IN THE MATTER OF THE ALLEGED 

VIOLATION OF SECTION ri OF AN ACT OF CONGRESS APPROVED SEPTEM· 
BER 26 7 1914. 

Docket 943-November 10, 1923. 
SYLLABUS. 

Where Individuals engaged in the manufacture and sale of a substance as 
radium, which substance, when subjected to the most approved tests, 
showed no radio activity; in the advertisement and sale thereof 

(a) .Assumed and used the name ".Aaban Radium Co."; and 
(b) Represented said substance to be radium : 
Held, That such practices, under the circumstances set forth, constituted 

unfair methods of competition. 

Mr. lV. T. Roberts for the Commission. 
Mr. Charles Fensky of St. Louis, Mo., for respondents. 

COMPLAINT. 

Acting in the public interest pursuant to the provisions of an Act 
of Congress, approved September 26, 1914, entitled, "An Act To 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes," the Federal Trade Commission charges that 
Abbott E. Kay and R. T. Nelson, as individuals, and as co-partners, 
doing business under the name of Aaban Radium Company, herein
after referred to as respondents, have been and are using unfair 
methods of competition in interstate commerce in violation of the 
provisions of Section 5 of said Act, and states its charges in that 
respect as follows: 

PARAGRAPH 1. Respondents, Abbott E. Kay and R. T. Nelson, are 
residents of the City of Chicago, State of Illinois, and as individuals, 
and as co-partners, under the name of Aaban Radium Company, are 
engaged in the manufacture and sale of a product purporting to con
tain radium, but which, as a matter of fact, contains no radium. 
Respondents, and each of them, cause the product hereinbefore re
ferred to and falsely held out and represented to contain radium, to 

· be sold and transported from the City of Chicago, State of Illinois, 
to purchasers, through and into various other States of the United 
States. In the course of the business above referred to respondents 
have been, and now are, in competition with other persons, partner-
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ships, and corporations engaged in the manufacture and sale oj 
radium and radium products in interstate commerce. 

PAR. 2. The above named respondents, and each of them, advertisE 
in magazines and other periodicals of g~eral circulation throughouJ 
the United States, as well as by circulars and letters transported 
through the mails to prospective purchasers in the several states oj 
the United Sta~es to the effect that th~ product above referred tc 
contains radium, with the tendency to mislead and deceive the pur· 
chasing public into the belief that such product is genuine radium 

PAR. 3. The above alleged acts and things done by respondents arE 
all to the prejudice of the public and respondents' competitors and 
constitute unfair methods of competition in commerce within thE 
intent and meaning of Section 5 of an Act of Congress, entitled, "All 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes," approved September 26, 1914. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER. 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, the Federal Trade Commission issued and served 
a complaint upon the respondents, Abbott E. Kay and R. T. Nelson. 
as individuals and as co-partners doing business under the firm name 
of Aaban Radium Company, charging them with unfair metl.od~ 
of competition in commerce in violation of the provisions of said Act. 

The respondents, Abbott E. Kay and R. T. Nelson, having mad~ 
answer and entered their appearances individually and in person; 
hearing was had before 'Neb Woodfill, the examiner heretofore 
duly appointed; evidence both oral and documentary was intro
duced in behalf of the Commission and the respondents, and thi~ 
proceeding came on for final hearing; and the Commission being 
fully advised in the premises and upon consideration thereof, make~ 
this its report, stating its findings as to the facts and conclusion: 

FINDINGS AS TO TilE FACTS. 

PARAGRAPH 1. That Abbott E. Kay is a resident of the City oJ 
Chicago, State of Illinois, and has resided in said city for more than 
ten years last past; that he is a graduate of the medical departmtnt 
of Illinois University and has been engaged in the practice of hi~ 
profession in said city for a number of years last past; that the 
respondent, It. T. Nelson, is a resident of said city also and is 
engaged in the business of loaning money on real estate mortgage~ 
and has been interested in the subject of radium for some time past; 
that the respondents acted together in the production and sale o1 
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so-called radium and held themselves out to the public as partners 
acting under the name and style of Aaban Radium Company by 
having said name printed on the office door which they were pre
paring to use jointly in the sale and distribution of the product 
claimed by them to be radium. 

PAR. 2. That the respondent, Abbott E. Kay, is engaged in the 
manufacture and sale of a product claimed by him to be radium and 
that he caused said product to be transported from the City of Chi
cago, State of Illinois, through and into various other States of the 
United States to prospective purchasers located in the several States 
as aforesaid, and that he offered said product for sale at the price of 
$10 per milligram to various persons located in other States to whom 
he shipped tubes and plaques of said product, the same being offered 
for sale when the said prospective purchasers so desired on what 
the said respondent terms the "escrow plan," which said plan is as 
follows: The said product being delivered to the prospective pur
chaser as aforesaid, said money being held in the said home bank 
by agreement for ninety days, after which time it is forwarded to 
said respondent, Abbott E. Kay. If, however, before the end of the 
said ninety days said prospective purchaser of said product decides 
that said product is not of the value as represented by said respond
ent, Abbott E. Kay, the said prospective purchaser may return said 
product to said home bank and after same has been identified said 
money so held in said bank is to be returned to said prospective pur
chaser. 

PAR. 3;.. That the respondent, Abbott E. Kay, in his offer for sale 
and in causing his said product to be transported as heretofore set 
out is in active and direct competition with other persons, firms and 
corporations engaged in the sale of genuine radium. 

PAn. 4. That the said respondent, Abbott E. Kay, has advertised 
said product for sale in the Boston Medical & Surgical Journal 
which is a journal of general circulation throughout the United 
States; that he also advertised said product in other publications 
~nd in circulars and letters to prospective purchasers of said product 
ln the several States, in all of which advertising matter the said re
spondent claimed that the product so offered for sale by him was 
genuine radium. · 

PAn. 5. That the United States Bureau of Standards at Wash
~gton, D. C., acting on the r~quest of several of the said prospec
tive purchasers who had received packages of said so-called radium 
fro~ the said Abbott E. Kay, examined and tested the product so 
claimed to be radium by the methods usually employed for such pur
pose, the same being what is known as electroscopic test as well as a 
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photographic test; that both the said tests showed that said product 
had no radio activity and that the same is not radium but is some 
other substance the exact character of which has not been determined. 

PAR. 6. The evidence shows that the prevailing price for radium 
throughout the United States for several years last past has ranged 
from $70 to $120 per milligram. 

PAR. 7. The product known as radium is largely used by the medi
cal profession in the treatment of cancer and various skin diseases 
and the usual and customary way of determining whether or not the 
substance claimed to be radium is in fact radium is and has been 
for many years past to submit the product to the Bureau of Stand
ards in order that the same may be tested and its radio activity 
determined by the usc of instruments and other facilities provided 
by the United States Government at said Bureau for the determina
tion of such question. 

PAR. 8. The respondent, Abbott E. Kay, claimed that he produced 
the substance claimed by him to be radium in a laboratory located 
in his own home in the city of Chicago, when according to the testi
mony a large and extensive plant is required to separate or extract 
the product known as radium from the rocks and ores in which it 
is found and mined, it sometimes being necessary to reduce as much 
as a ton of ore in order to find one milligram of radium. 

CONCLUSION. 

The above practice of the said respondents under the conditions 
and circumstances described in the foregoing findings are unfair 
methods of competition in commerce and constitute a violation of 
Section 5 of the Act of Congress approved September 26, 1914, 
entitled "An Act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes." 

ORDER TO CEASE AND DESIST. 

This proceeding having been heard by the Federal Trade Commis
sion upon the complaint of the Commission, the answer of resp<.·,d
ents, testimony and evidence received by the Examiner of the Com
mission, and the Commission having made its findings as to the facts 
and its conclusion that the respondents have violated the provisions 
of an Act of Congress approved September 26, 1914, entitled "An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes," 

It u now ordered, That respondents, Abbott E. Kay and R. T. 
Nelson, as individuals and as co-partners, doing business under the 
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tame of Aaban Radium Company, their servants, agents and em· 
)loyees, cease and desist from further, in any manner whatsoever, 

1. Selling or offering for sale or advertising as and for radium 
the product heretofore sold and advertised as and for radium by 
respondents. 

2. Applying, employing or using the word "radium" in con· 
nection with the sale, offering for sale, or advertising of the 
products heretofore sold and advertised as and for radium by 
respondents. 

3. Making or causing to be made in advertising matter or 
. otherwise representations, statements or ass~rtions that the 
product heretofore sold and advertised by respondents is ra· 
dium, or that said product contains radium. 

4. Making or causing to be made any false statement, claim 
or representation of similar import or effect in connection with 
the sale of any other product or substance. 

It is further ordered, That the respondents shall, within sixty (60) 
days after the service upon them of a copy of this order, file with 
the Commission a report in writing setting forth in detail the manner 
and form in which they have complied with the order to cease and 
desist hereinbefore set forth. 
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FEDERAL TRADE COMMISSION 
v. 

STANDARD EDUCATION SOCIETY. 

COMPLAINT, FINDINGS, AND ORDER IN THE :MATTER OF THE ALLEGED VIO
LATION OF SECTION ll OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26 1 
1914. . 

Docket 994-November 10, 1923. 
SYLLABUS. 

Where a corporation engaged In the production of a set of books which it 
called "The Standard Reference \York", and of a loose-leaf extension serv
ice intended to supplement sold reference work, and In the sale of said 
work and service together for the sum of $49 ; 

(a) Represented to customers and prospective customers that It would present 
to subscribers to its loose-leaf service for a period of 10 years, for the 
sum of $49, its "Standard Reference Work" free of charge, falsely 
naming some figure greatly In excess of $49 as representing Its usual and 
customary price tor such service; 

(b) Falsely rep1·esented to prospective customers that said work and service 
were being sold to a limited number of persons in a given community at 
a special reduced price of $49, naming some sum tar In excess of such 
figure as representing its usual selllng price; 

(c) Falsely represented that various· books at times sold by It in connection 
with such work and service were given "tree", the fact being that the 
price charged sufficiently exceeded the usual selUng price of such work 
and service a!'! to constitute a full and fair price tor said books; 

(d) Falsely represented that Its publications were bound In "Rich Maroon 
Levant"; 

(e) Otrered to pro11pective customers, as an inducement to purchase its said 
publications, " Honorary Membership" In the " Standard Education 
Society", representing such membership as entitling the customer to cer
tain emoluments and benefits, the fact being that said pretended member
ship was fictitious and no such thing was permissible under the terms of 
lts corporate organization: and 

(f) Advertised and represented that Its standard reference work bad been 
"officially adopted by twenty-four states", the fact being that, whlli! 
approved for use In public schools by various state departments, It had 
never been officially adopted by any state: 

With the tendency and capacity to deceive the purchasing public and Induce 
the purchase of Its publications In reliance upon the truth ot said repre
sentations: 

1leld, That such practices, under the circumstances set forth, constituted un
fair methods of competition. 

Mr. Alfred M. Oraven for the Commission. 
Mr. James McKeag of Langworthy, Stevens & :McKeag of Chi

cago, Ill., for respondent. 
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COMPLAINT.1 

Acting in the public interest pursuant to the provisions of an Act 
of Congress approved September 26, 1914, entitled "An Act To 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes," the Federal Trade Commission charges that 
Standard Education Society, hereinafter referred to as respondent, 
has been and is using unfair methods of competition in interstate 
commerce in violation of the provisions of Section 5 of said Act, 
and states its charges in that respect as follows: 

P ARAORAPH 1. Respondent, Standard Education Society, is a cor
poration organized, and existing under the laws of the State of 
Minnesota, with its principal office and place of business in the City 
of Chicago, State of Illinois, where it has been engaged for more 
than one year last past in the production and sale in interstate com
merce of a certain set of books which it designates as "The Stand
ard Reference 'Vork." In the course and conduct of its said business 
respondent is in competition with various other persons, partner
ships and corporations similarly engaged. 

PAR. 2. Respondent employs various agents, upon a commission 
basis, in the various States of the United States and the cities thereof, 
to sell its said books by personal solicitation. The orders received 
by the said agents are transmitted to the said main office of re
spondent, and the said books are shipped in interstate commerce from 
the city of Chicago to the purchasers so ordering them, at their re
spective places of residence in the various States of the United States 
and in the District of Columbia. 

P AB. 3. Respondent originally sold its said books in the manner 
set forth above, principally to school teachers and students who 
were preparing themselves to become teachers. Later respondent 
extended its said business .md commenced selling, and now sells and 
offers for sale, its said books to business men through its agents as 
hereinbefore set out. 

PAR. 4. In the course and conduct of its said business, respondent, 
by its agents, represents to various individuals throughout the differ
ent States of the United States that respondent will present free of 
charge, its said set of books designated as "The Standard Refer
ence 'Vork," upon the condition that such citizens will give pro
spective purchasers of said books in the community their opinion 
concerning the merit of said books. As a condition precedent to 

·availing themselves of this free offer such individuals are required to 

'A• aDWJ~dcd. 
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subscribe for a so-called extension service which respondent desig
nates as" The Standard Loose-Leaf Extension Service," accompany
ing "The Standard Reference 'Vork," which Service respondent, by 
its agents, represents that it will thereafter furnish to the owners 
of the above-described sets of books sold by it, so that information 
concerning current events may be obtained twice each year as sup
plementary to said books. The pri~e at which such extension'serv
ice is to be furnished is represented by respondent, through its 
a.gents, to be the sum of $49, which sum pays for the said service for 
a period of 10 years, all of which $49 is to be paid within one year 
after the date of the transaction and to be paid in monthly instal
ments. The representation by respondent that the sum of $49 is for 
the so-called extension service is false and misleading, as such sum 
is greatly in excess to the price at which respondent can furnish 
such service to bona fide purchas()rs, and is sufficient to compen
sate the said respondent for the set of books so delivered to the 
above-described individuals together with the accompanying ex
tension service. And in subscribing to the extension service in 
the manner set out above, the purchaser is in truth and in fact pur
chasing the said set of books and the said extension for $49, under 
the mistaken belief that he is receiving the said set of books free of 
charge and is paying only for the Loose-Leaf Extension Service. 

PAR. 5. Respondent, through its agents, represents to various per
sons in various communities that in said community a limited num
ber of persons will be sold the said books of respondent at a special 
reduced price, and respondent, through its agents, represents that 
the true price of said books, as customarily sold by respondent to
gether with the said extension service, is $134, but that such limited 
number of persons can obtain the same at the specially reduced 
price of $49, and further represents that the said price of $49 is not 
available to the general public, whereas, in truth and in fact, re
spondent has never sold the above-described sets of books and the 
extension service for the sum of $134, nor has it ever sold or offered 
for sale, such sets of books and extension service for a greater sum 
than $49, which is the usual and customary price at which respond
ent has sold and now sells the sets of books and extension service 
to all persons who can be induced to purchase same. 

PAR. 6. Respondent, through its agents, by means of various 
false representations, induces various individuals to accept the 
said books and Loose-Leaf Service upon approval, with the 
understanding that if said books are not found to be satisfactory 
by the person to whom they are so sent upon approval, the books 
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may be returned to respondent at respondent's expense. In all of 
such instances the purchasers are induced to sign an order which 
r1oes not contain the provision that the books will be sent subject to 
approval, but which order contains an unconditional promise to pay 
the sum of $49, the customary selling price of said books and Loose
Leaf Extension Service. In such instances the said orders so ob
tained are assigned by respondent to an alleged innocent purchaser 
for value, who proceeds to enforce collection of the amount of the 
selling price named in said orders, and in this way respondent pre
vents the purchasers from exercising their option of returning the 
books to respondent at its expense. 

PAn. 7. Respondent in the course of its business represents and 
has represented that the books sold by it heretofore mentioned are 
bound in "Rich Maroon Levant," whereas in truth and in fact they 
are bound in a cheap imitation of leather. 

PAR. 8. Respondent, in the course of its business and as an in
ducement to the purchase of its books, offers to its prosp2ctive cus
tomers and customers "Honorary Membership" in the "Standard 
Education Society" and accepts written applications therefor on 
printed forms prepared by respondent. In making such offers and 
in accepting such applications, respondent represents to its pros
pective customers and customers that such honorary memberships 
entitle the customer to certain emoluments and benefits and such 
representations ha\'e tendrncy to induce and do induce the cus
tomers to purchase respondent's books in the belief that some addi
tional benefit is to accrue to them by reason of being an honorary 
member of the Standard Education Society. These representations 
are false and misleading in that there is no such thing as an hon
orary membership in the Standard Education Society and that by 
the terms and scheme of its corporate organization such member
ships are not permissible. 

PAR. 9. Respondent, in the course of its business, in some in
stances, sells its set of books designated as "The Standard Refer
ence 'York and Extension Service" in conmction with other books 
and in such cases represents that the books other than the Standard 
Reference 'Vorlc are ginn to the customer free and without charge, 
whereas in truth and in fact the price obtained by the respondent is 
so far in excess of the usual selling price of The Standard Reference 
Work and Extension Service as to constitute a full and fair price for 
all of the books delivered to the customer. Respondent's representa
tions in this behalf are false and misleading and have the tendency 
to induce the purchase of its books by its customers in the belief that 
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they are getting something free and without charge, when such is 
not the fact. 

PAR. 10. Respondent, in the course of its business, advertises and 
has advertised that its set of books designated as "The Standard 
Reference 'Vork" has been "officially adopted by twenty-four 
states," whereas in truth and in fact said publication has never been 
officially or otherwise adopted by any state. 

PAR. 11. Respondent, in the course of its business, prints and cir
culates, in aid of the sale of its publication, commendations of its 
said publications, which commendations were prior to their print
ing and circulation by respondent, withdrawn and abrogated by the 
persons who signed same. 

PAn. 12. The above alleged acts and things done by respondent 
are all to the prejudice of the public, and to the prejudice of the 
competitors of said respondent, Standard Education Society, and 
constitute unfair methods of competition in commerce within tho 
intent and meaning of Section 5 of an Act of Congress E>ntitled "An 
Act To create a Federal Trade Commission, to define its powers and 
duties, and for other purposes," approved September 26, 1014. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER. 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914-, entitled, "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," tho 
Federal Trade Commission issued and served its complaint upon the 
respondent, Standard Education Society, a corporation, charging it 
with unfair methods of competition in commerce in violation of the 
provisions of said act. 

The respondent having entered its appearance and filed its answer, 
and an agreed statement as to the facts having been made and filed, 
in which it is stipulated that the facts therein recited may be taken 
as the facts in this procedure and in lieu of testimony, and upon 
such facts the Commission may proceed further to make its report 
in said proceeding. Stating its findings as to the facts and conclu
sion, and enter its order disposing of the proceeding, 

Thereupon, this proceeding came on for final hearing, without 
oral argument; and 

The Commission having duly considered the record, and ha>ing 
now been fully advised in the premises, x;nakes this its finding~ a.s 
to the facts and conclusion: 
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FINDINGS AS TO THE FACTS. 

PARAGRAPH 1. Respondent, Standard Education Society, is a cor
poration organized and existing under the laws of the Sl!'ate of .Min
nesota, with its principal office and place of business in the City of 
Chicago, State of Illinois, where it has been engaged for several 
years last past in the production and sale in interstate commerce of 
a certain set of books designated by it as "The Standard Reference 
·work," and certain loose leaves issued every six months, intended to 
supplement said set of books and to bring same down to date, desig
nated by respondent as "The Standard Loose-Leaf Extension Serv
ice." In the course and conduct of its said business, respondent has 
been and is in competition with various other persons, partnerships 
and corporations similarly engaged. 

PAR. 2. In the course and conduct of its business, respondent em
ploys numerous agents upon a commission basis to sell its said publi
cations by personal solicitation in various States of the United 
States. The orders given to the said agents by customers are trans
mitted to the said main office of respondent and the said publications 
are shipped in interstate commerce from the City of Chicago to the 
purchasers who order them, at their respective residences in the 
various States of the United States and in the District of Columbia. 

PAR. 3. In the course and conduct of its said business, respondent, 
through its agents, has represented and represents to its prospective 
customers that it will present, free of charge, its said set of books 
designated as "The Standard Reference 'Vork," upon the condition 
that the prospects will subscribe for and purchase "The Standard 
Loose-Leaf Extension Service " at the price of $49, said sum to pay 
for the said service for a period of ten years, and to be paid within 
one year after the date of the transaction. In connection with said 
pretended free offer, the respondent represents that the price of $49 
is a special price and that the usual and customary price received 
for said Loose-Leaf Extension Service is greatly in excess of $49. 
The respondent, in connection with said pretended free offer, has in 
many instances, through its agents, represented that the usual selling 
price for "The Standard Reference 'Vork" is $85, or some other 
amount greatly in excess of the usual selling price of both "The 
Standard Reference 'Vork" and the "Extension Service." The 
aforesaid representations made by respondent are misleading, in that 
the price asked for the Extension Service is the usual and customary 
price obtained by the respondent for both the "Extension Service" 
a.nd the" IH'etenueJ gift," "The Standard Reference 'Vork." 
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PAR. 4. Respondent, through its agents, has represented to its 
prospective customers that a limited number of persons residing in a 
given community will be sold said "The Standard Reference 1Vork," 
and the "Standard Loose-Leaf Extension Service" by respondent at 
a special reduced price, usually $49, and that the usual selling price 
for both of said publications is $134, or some other sum far in 
excess of the pretended special price, and has further represented 
that the said price of $49 is not available to the general public, 
whereas, in truth and in fact, respondent's usual and customary 
price to all persons who can be induced to purchase same, for both 
of said publications when sold together, has been $49. 

PAR. 5. Respondent, in the course and conduct of its business; 
in some instances sells and offers to sell " The Standard Reference 
1Vork" and the " Extension Service" in connection with other 
books, and in such cases represents that the books other than "The 
Standard Reference vVork" and the "Standard Loose-Leaf Exten
sion Service," are given to the people without charge, whereas, in 
truth and in fact, the price is so far in excess of the usual selling 
price of "The Standard Reference 'York" and the "Standard 
Loose-Leaf Extension Service" as to constitute a full and fair price 
for all the books sold or offered to be sold to the customer. · 

PAR. 6. Respondent, in the course of its business, has represented 
that the above-mentioned publications sold by it are bound in 
"Rich :Maroon Levant." The word "Levant," as applicable to the 
binding of books, means, to the trade and the purchasing public, a 
leather prepared from the hides of goats or other animals. Ue
spondent's publications are not bound in leather, but in a material 
made from cotton and other fabrics in imitation of leather. 

PAR. 7. Respondent, in the course and conduct of its business, 
and as an inducement to the purchase of its publications, offers to its 
prospective customers "Honorary Membership" in the "Standard 
Education Society" and accepts written applications therefor on 
printed forms prepared by respondent. In making such offers, and 
accepting such applications, respondent represents to its prospective 
customers that such honorary membership entitles the customer to 
certain emoluments and benefits, and such representations have a 
tendency and capacity to induce prospective customers to purchase 
respondent's publications, in the belief that some additional benefit 
is to accrue to them by reason of being an honorary member of the 
Standard Education Society. These representations are misleading, 
in that there is no such thing as an honorary membership in the 
Standard Education Society, and that by the terms and scheme of 
its corporate organization, such memberships are not permissible. 
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PAR. 8. Respondent, in the course and conduct of its business, 
advertises and has advertised that its publication designated as 
"The Standard Reference 'Vork " has been " officially adopted by 
twenty-four States," whereas, in truth and in fact, said publication 
has never been officially adopted by any State. but has been ap
proved for use in public schools by various State Departments of 
Education. 

PAR. 9. The representations set forth in paragraphs 3, 4, 5, 6, 7, 
and 8 were and are misleading, and each of them had and has the 
tendency and capacity .to deceive the purchasing public and to induce 
them to purchase respondent's publications, in reliance upon the truth 
of such representations. 

CONCLUSION. 

The practices of the said respondent, under the conditions and 
circumstances described in the foregoing findings, are unfair meth
ods of competition in interstate commerce, and constitute a violation 
of the Act of Congress approved September 26, 1914, entitled "An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes." 

ORDER TO CEASE AND DESIST, 

This proceeding having been heard by the Frderal Trade Com
mission, upon the amended complaint of the Commission, the answer 
thereto, and the agreed statement as to the facts made and filed 
herein, in lieu of the testimony in evidence, and the Commission 
having made its findings as to the facts and its conclusions, that the 
respondent has violated the provisions of an Act of Congress, ap
proved September 26, 1914, entitled "An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes," 

It is now ordered, That the respondent, Standard Education 
Society, a corporation, its officers, agents and employees cease and 
desist from: 

( 1) Representing to customers or prospective customers that the 
usual prices which it receives or has received for any book, set of 
books, or any publication, or any combination of books, sets of books, 
or publications, are greater than the price at which they are offered 
to such customers or prospective customers, when such is not the fact. 

(2) Representing that any book or publication offered for sale by 
it is bound in "rich maroon levant," or other leather, when such is 
not the fact. 
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(3) Offering to its prospective customers honorary memberships 
in the Standard Education Society. 

( 4) Advertising that the publication designated as "Standard 
Reference 'Vork" has been officially adopted by twenty-four (24) 
States, or by any State. 

It is furtlwr ordered, That respondent Standard Education Soci
ety, shall within sixty (60) days after the service upon him of a 
copy of this order, file with the Commission a report in writing 
setting forth in detal the manner and ~orm in which he has complied 
with the order to cease and desist hereinbefore set forth. 
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FEDERAL TRADE COMMISSION 
v. 

HYGIENIC LABORATORIES. 

COMPLAINT, FINDINGS, AND ORDER IN THE MATTER OF THE AI.LEGF.D VIO· 
J,ATION OF SECTION lS OF AN ACT OF CONGRESS APPROVED SEP'l'El\IBER 2 61 

1914. 

Docket OG9-November 14, 1923. 
SYLLABUS. 

Wbere n corporation engaged in the manufacture and sale of a preparation, 
called "Kolor-llak," which it alleged would restore the original color to 
grey hair, and in its advertisements offered free for a trial demonstra
tion; gave to prospective customers send:ng It the coupons from its ad
vertisement calling for its " Special Free '!'rial Offer" only the privilege 
of purchasing a definite quantity of such preparation, upon the condition 
that 1f 1t should faU to satisfy tlle customers, then the purchase pr:ce 
would be returned: 

IIeld, '!'hat ·such deceptive solicitation of patronage, under the ch·cumstances 
set forth, constituted an unfair method of competition. 

Mr. lV. T. Roberts for the Commission. 
Mr. !farris F. Williams of Chicago, Ill., for respondent. 

COMPLAINT. 

Acting in the public interest pursuant to the provisiOns of an 
Act of Congress approved September 26, 1914, entitled, "An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes," the Federal Trade Commission charges 
that Hygienic Laboratories, hereinafter referred to as respondent, 
has been and is using unfair methods of competition in interstate 
commerce in violation of the provisions of Section 5 of said Act, 
and states its charges in that respect as follows: 

P ARAGRAPII 1. The respondent, Hygienic Laboratories, is a cor
poration incorporated under the laws of the State of Illinois; its 
officers are as follows: Albert Leib, president, Ed ward A. lloch
Laum, secretary, treasurer and general manager; the office of the 
corporation is located at 402 South Peoria Avenue in the city of 
Chicago, and its factory is located at 3334 West 38th Street in said 
city. The respondent is engaged in manufacturing, selling and dis
tributing a hair color restorer lrnown as "KOLOR-DAK." Re
spondent, through its officers, causes the product hereinbefore re
ferred to, to be sold and transported from the city of Chicag-o, State 
of Illinois, to purchasers through and into various other States of 
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the United. States. In the course of business above referred to the 
respondent has been and now is in competition with other individ
uals, partnerships and corporations engaged in the manufacture and 
sale in interstate commerce of other products sold and used for the 
purpose of restoring natural color to the hair. 

PAR. 2. Respondent sells and distributes the said product known 
as" KOLOR-BAK" through the various States of the United States 
by mail orders and employs no traveling salesmen and very few 
retail Jrug stores handle this product and to facilitate the sale of said 
product respondent does a large amount of advertising in news
papers and other periodicals wherein it sets forth the supposed merits 
of this product offering a trial of the same free of charge. 

PAR. 3. The advertisements so published by said respondent con
tain language substantially as follows: "\Ve invite every reader 
who has gray hair, who suffers from itching scalp, dandruff or fall
ing hair, to prove 'KOLOR-BAK' without risking a penny. Don't 
put this off a Jay; scn<l the coupon which not only entitles you to 
receive the free trial privilege, but brings our valuable book on treat
ment of the hair free." The coupon states: "Please send. me your 
free trial offer on 'KOLOU-BAK' and your free book on tt·eat
mcnt of the hair and scalp." When this coupon is received by the 
respondent a circular letter and booklet is sent to the party mailing 
this coupon, which letter states: "I am very glad indeed to comply 
with you!' request for our booklet, which you will find enclosed. 
Our free trial offer of results or money refunded will be found ex
plained in the booldet. The free trial offer, as the attached booklet 
will show, consists of a bruarantee that five bottles· of 'KOLOR
BAK' will restore the natural color or the $7.50 paid therefor in 
advance will be returned." 

There is no offer on the part of respondent to give to the person 
sending in these coupons any free trial of the preparation known 
as "KOLOR-llAK" except as set out in said booklet, which propo
sition amounts to saying that if the preparation is applied or used 
according to directions and docs not restore the color of hair, the 
$7.50 paid therefor in advance will be returned. 

The aforesaid advertisements are misleading for the reason that 
respondent claims that a large number of people docs not use the 
"KOLOR-BAK" according to instructions and are therefore not 
entitled to have the money paid by them refunded. Respondent 
claims that, in accordance with the proposals made in such adver
tisements, it refunds the money paid by its customers to the extent 
of one or two percent of the total number purchasing this product, 
although n. much larger number of such purchasers make application 
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to have their money refunded. Respondent refuses to refund the 
same, alleging that the preparation has not been used according to 
instructions and that such purchasers are therefore not entitled to 
have their money refunded. 

P .AR. 4. The above alleged acts and things done by respondent 
are all to the prejudice of the public and respondent's competitors 
and constitute unfair methods of competition in commerce within 
the int~nt and meaning of Section 5 of an Act of Congress entitled, 
"An Act To Create a Federal Trade Commission, to define its powers 
and duties and for other purposes," approved September 26, 1914. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress, approved Sep
tember 26, 1914, the Federal Trade Commission issued and scrveu 
its complaint upon the respondent, Hygienic Laboratories, charging 
it with the use of unfair methods of competition in violation of the 
provisions of said act. The respondent having entered its appear
ance and filed its answer herein, a stipulation as to the facts was 
agteed upon by counsel for the Commission and counsel for re
spondent, wherein it was agreed that the statement of facts therein 
contained may be taken as the facts of this proceeding, in lieu of 
trstimony, in support of the charges stated in the complaint or in 
opposition thereto. And thereupon this proceeding came on for final 
hearing, and the Commission having duly consideretl the record 
and being now fully advised in the premises makes this its findings 
as to the facts and conclusion: 

FINDINGS AS TO THE FACTS. 

P .ARACJRAPll 1. The respondent, Ilygienia Laboratories, is a cor
poration organized under the laws of the State of Illinois with prin
cipal office and place of business at Chicago in said State, and at the 
time of the issuance of the complaint herein, prior thereto and since 
said date, has been engaged in the business of manufacturing ami 
selling toilet preparations including a preparation which it has 
designated as "Kolor-Bak," for which the claim is made by re
spondent, that such preparation will restore the original color to 
gray hair, and the respondent has caused quantities of such prepara
tion so sold by it, to be transported from the State of Illinois, 
through and into other States of the United States, for deliveries 
to purchasers thereof, and at all times during the course of such 
business respondent has been in competition with other persons, 
partnerships~ and corporations similarly engaged. 
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PAn. 2. That respondent now markets about one-half of its output 
through retail drug stores and the drug sundries departments of de
partment stores, and the balance of its production is marketed direct 
to the consuming public upon mail orders. That prior to the issu
ance of the complaint herein, respondent marketed the greater por
tion of its product direct to the consuming public; that the sales 
plan of respondent was then substantially as follows: Respondent 
caused advertisements to be inserted in newspapers and other publi
cations of nation-wide circulation, which advertisements contained 
a coupon which could be filled out with the name and address of 
anyone who desired to avail himself of the offer contained in said 
ad,'ertisement, and returned to the respondent. That the offer con
tained in such advertisements was described as "A Special Free 
Trial Offer," concerning the preparation designated by respondent as 
"Kolor-Bak," followed by the ~ttatement that by filling out and re
turning the coupon, anyone would be entitled to receive such free 
trial privilege. Upon receipt of the coupons respondents would then 
send to the persons named therein a letter and enclose therewith a 
booklet wherein the terms of the so-called" Special Free Trial Offer" 
were set out, which required the customer to send to respondent 
$7.50 in payment of six bottles of "Kolor-Bak," upon the condition 
that if the preparation failed to fully satisfy the customer after using 
the six bottles as directed, then the $7.50 would be returned promptly, 
without argument, the customer to be sole judge as to whether he 
was satisfied. 

PAn. 3. That prior to the issuance of the complaint herein respond
ent received annually, approximately 100,000 of the coupons de
scribed in paragraph 2 hereof and of the persons named in such 
coupons, approximately 20,000 accepted the terms of the offer con
tained in the booklet sent them by respondent as set out in para-
graph 2 hereof. . 

P,\n. 4. That when a customer had used a quantity of "Kolor
Bak " purchased pursuant to the terms of the offer described in 
paragraph 2 hereof, and applied to respondent for a refund of 
the purchase price upon the ground that he was not satisfied with 
the results produced, respondent would send him a questionnaire to 
be filled out and returned to respondent for the expressed purpose of 
ascertaining whether the customer had used the preparation in 
accordance with the directions and in cases wherein respondent 
claimed that the questionnaire as filled out, showed that the cus
tomers had not used the preparation according to directions, re
spondent would then claim exemption from liability upon the refund 
feature of the offer and would offer a special "Kolor-Dak" in lieu 
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of a refund. That in the course of correspondence incident to ascer
taining whether customers applying for a refund had used the 
preparation according to directions, a number of such customers 
failed to pursue further their claim for a refund and were not heard 
from again and no refund was given them. However, a cash refund 
was given in every case where claim was further pursued, under any 
circumstances. 

PAR. 5. That about the time of the issuance of the complaint herein 
or shortly prior thereto respondent put in operation a plan under 
which customers who applied for a refund of the purchase price of 
"Kolor-Bak" used by them were given the option, in certain cases, 
of accepting, in lieu of the cash refund, six bottles of "Kolor-Bak" 
which respondent claimed was of special strength and suitable for 
stubborn cases which would not yield to treatment by "Kolor-Bak" 
suitable to the usual run of cases. That in the past year, of those 
who applied to respondent for a refund of the purchase price of 
"Kolor-Bak" used by them about three-fifths of the whole number 
accepted the six bottles of "Kolor-Bak" which respondent repre
sented to be of special strength, and the remaining two-fifths, ex
cept those who abandoned their claim for a refund, insisted upon 
and received the cash refund which aggregated in the year about 
$4,200. 

CONCLUSION. 

The practices of the said respondent under the conditions and cir
cumstances described in the foregoing findings are unfair methods 
of competition in interstate commerce and constitute a violation of 
the Act of Congress, approved September 26, 1914, entitled "An Act 
To create a Federal Trade Commission, to ·define its powers and 
duties, and for other purposes." 

ORDER TO CEASE AND DESIST. 

This proceeding having been heard by the Federal Trade Com
mission upon complaint of the Commission, the answer thereto and 
a stipulation as to the facts filed herein, and the Commission having 
made its report in which it stated its findings as to the facts and its 
conclusion that the respondent, Hygienic Laboratories, has violated 
the provisions of an Act of Congress approved September 26, 1914, 
entitled, "An Act To create a Federal Trade Commission, to define 
its powers and duties, and for other purposes," 
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It is now ordered, That the respondent, Hygienic Laboratories, its 
officers, agents, representatives, servants and employees, do cease and 
desist from : 

Stating, in advertisements which it may cause to be pub
lished, or in advertising matter which it may cause to be dis
tributed to the public, that it will give to anyone desiring it or 
applying for it, a "Special Free Trial Offer," or a" Free Trial 
Offer" of a preparation manufactured and sold by respondent 
and for which the claim is made by respondent, that such 
preparation will restore the original color to gray hair, and 
then requiring those who apply for the so-called "Free Trial" 
privilege, to purchase a quantity of such preparation upon the 
condition that if the preparation should fail to satisfy the cus
tomer, then the purchase price will be returned, thereby affording 
customers only what is known commercially, as a conditional 
"money back offer" and not a free trial offer. 

It is furtlwr ordered, That the respondent, Hygienic Laboratories, 
shall within thirty (30) days from the date of service of this order, 
file with the Commission a report setting forth in detail the manner 
and form in which it has complied with the order of the Commission 
herein set forth. 
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FEDERAL TRADE COMMISSION 
v. 

BROADWAY KNITTING COMPANY. 

COJIIPLAINT, FINDINGS, AND ORDER _IN TilE IIIA'l'TER OF THE AJ,J,EGED 

VIOLATION OF SECTION l'l OF AN ACT OF CONGRESS Al'l'HOVEL> SEI"l'.El\IUER 

26, 1914! 
Docket 086-Novemllcr 14, 1023. 

SYLLABUS. 

Where a corporation engaged in the sale of knitteu underwenr, sweaters, 
blankets, overcoats and other similar merchandi:-;e direct to consulllei'H 
through traveling agents or solicitors, and neither owning, operating, nor 
controlling any knitting machinery, knitting mill, or factory; used its 
corporate name "Broadway Knitting Co.", and prominently disvluyeu the 
same In its advertisements, order blanks, package Iallels and other Hta
tioncry, and so labeled the garments sold hy it; thereby misleading thl.!. 
trade and public into believing it to be the manufacturer of the products 
sold by it: 

Held, That such misleading use of corporate name, under the circumHtnnces set 
forth, com;tltuted an unfair method of competition. 

Mr. G. !!.'d. Rowland for the Commission. 

COMPLAINT. 

Acting in the public interest pursuant to the provisions of an Act 
of Congress approved September 26, 1014, entitled "An Act To create 
a Federal Trude Commission, to define its powers and duties, and for 
other purposes", the Federal Trade Commission charges that the 
Broadway Knitting Company, a corporation, hereinafter referred to 
as respondent, has been and is using unfair methods of competition 
in interstate commerce in violation of the provisions of Section 5 of 
said Act, and states its charges in that respect as follows: 

PARAGRAPH 1. Respondent is now and has been for over five years 
last past a corporation duly organized and existing under and by 
virtue of the laws of the State of Utah with its principal place of 
business at Salt Lake City, in said State, and during said period of 
time has been and now is engaged in the business of selling direct 
to customers located chiefly in the States of the United States other 
than Utah, lrnit and woven underwear, sweaters, coats, shirts, 
blankets and similar merchandise, and in shipping or causing to be 
shipped said merchandise, when sold, from the State of Utah to its 
~>aid customers at various points in States of the United States other 
than Utah. In the course and conduct of its said business, re
spondent is and has been during all the times mentioned in this 
complaint, in competition with others similarly engaged. 
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PAn. 2. Respondent, in the course and conduct of its said business, 
uses its corporate name "Broadway Knitting Company", which 
name it has and does now prominently display in its newspaper 
advertisements, order blanks, package labels, and other stationery 
and literature. It also has used and does now use order blanks to be 
signed by prospective customers on which are printed the words 
"'Voolcn goods made to order." Respondent solicits its business 
through its agents who travel throughout the various States of the 
United States other than Utah and solicit and obtain orders direct 
from users and consumers for the articles sold by respondent; and 
said agents, in addition to circulating respondent's literature as above 
set forth, orally represent to prospective customers that the respond
ent is the manufacturer of the goods offered for sale. 

PAR. 3. Respondent has at no time during its existence, owned, 
controlled, or operated, and does not now own, control, or operate, 
any knitting factory or other place where knit or woven goods are 
made or manufactured and did not and does not now manufacture 
any of the articles sold or offered for sale by it, but now fills the 
orders received by it from its customers, from merchandise pur-
chased by it from the stocks of manufacturers and others. · 

PAR. 4. The use by respondent of the corporate name " Broad way 
Knitting Company" in the manner above alleged and the course of 
conduct set forth in paragraphs 2 and 3 of this complaint, sev
erally, or taken together, have the tendency and capacity to mis
lead and deceive, and do mislead and deceive, the purchasing public 
into the mistaken belief that the respondent owns or operates a fac
tory in which is manufactured the articles sold or offered for sale by 
it and that persons buying from rcspondeM are buying direct from 
the manufacturer, thereby saving the profits of the middleman. 

PAn. 5. The aoo\'e alleged acts and things done by respondent are 
all to the prejudice of the public and respondent's said competitors 
and constitute unfair methods of competition in commerce, within 
the intent and meaning of Section 5 of an Act of Congress entitled, 
"An Act To create a Federal Trade Commission, to define its powers 
and duties, and for other purposes," approved September 2G, 1914. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER. 

Pursuant to the provision of an Act of Congress approved Sep
tember 26, 1914, the Federal Trade Commission issued and served 
a complaint upon the respondent Broadway Knitting Company 
charging it with the usc of unfair methods of competition in com· 
mcrce, in violation of the provisions of said Act, 
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Respondent having entered its appearance and filed its answer 
therein, hearings were had and evidence and testimony was there
upon introduced in support of the allegations of said complaint 
before an examiner of the Federal Trade Commission, theretofore 
duly appointed. 

And therefore this proceeding came on for final hearing and coun
sel for the Commission having submitted a brief and the defendant 
having notified the Commission of his intention not to file any brief 
and the Commission having duly considered the record and being 
now fully advised in the premises makes this its findings as to the 
facts and conclusion. 

FINDINGS AS TO THE FACTS. 

PARAGRAPII 1. Respondent is now and has been since Au~st, 
1918, a corporation duly organized and existing under the laws of the 
State of Utah, with its principal place of business in Salt Lake City 
in said State, and during said period of time has been and now is 
engaged in the business of selling direct to consumers located chiefly 
in the States of the United States other than Utah, knit underwear, 
sweaters, blankets, overcoats and similar merchandise, and in ship
ping or causing to be shipped said merchandise from the State of 
Utah to its customers at various points in States of the United States 
other than Utah. In the course and conduct of its said business 
respondent is and has been during all the time mentioned in compe
tition with others similarly engaged. 

PAR. 2. Respondent in the course and conduct of its business uses 
its corporate name "Broadway Knitting Company," which name it 
has and docs now prominently display in its advertisements, order 
blanks, package labels and other stationery. It also has used and 
now uses order blanks to be si~ned by the prospective customers on 
which are printed the words " 'Voolt'n goods made to order." Re
spondent solicits its business through traveling agents or solicitors 
who travel throughout various States of the United States, and 
solitit and obtain orders direct from users and customers for the 
at'iicles sold by respondent, and in soliciting said business and in tak
ing orders for articles sold, said agents use the stationery and ordPr 
blanks of the respondent. In some instances respondent has repre
sented to customers that it manufactures the articles which it sells, 
and its salesmen are instructed not to make any statement regarding 
where or by whom the articles which it sells are made unless spe
cifically asked by the customer; if no question is asked, the articles 
are sold as being respondent's goods. llespondent does not know 

~231" -26-VOL 7-f 
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whether its salesm(m represent to the customers that the articles are 
made by the respondent. . 

PAR. 3. It is only occasionally that respondent has to have made 
to order any of the goods which it sells. Of the knitted goods 
sold by respondent, not over 10% of these articles are made to indi
vidual measure, and of the other goods sold by respondent, it is only 
an exceptional case '"Yhere it is necessary to have the article made to 
order from measurements by customers. Respondent buys largo 
quantities of the various articles which it sells at the beginning of 
the season in stock sizes and fills its orders from this stock. Re
spondent purchases the knitted underwear, sweaters and hosiery 
which it sells from knit goods manufacturers in the State of Utah, 
and some ea~tern manufacturers, and its leather vests from manu
facturers located in St. Paul, Minn. In cases where it is necessary, 
the measurements of the customer are taken and the mills above men
tioned manufacture the articles to conform to such measurements. 
Respondent puts a label on practically all of the sweaters, leather 
vests and overcoats which it sells, and on some of the underwear 
bearing the words "Droadway Knitting Company." 

PAn. 4. The respondent has at no time during its existence owned, 
operate<l or controlled, and does not now own, operate or control 
any knitting machinery, knitting mill or factory, and does not now 
manufacture, and has never during its existence, manufactured any 
of the articles sold or offered for sale by it. 

PAn. 5. The use by a company of a word which indicates that it 
is cngagrd in manufacturing is an nd vantage to the company so 
using. The use by respondent of the name "Droadway Knitting 
Company," as set forth in the complaint herein, creates the im
pression in the minds of the trade and public that the company is 
engngcll in the process of manufacturing certain of the articles 
which it sells hy the method of knitting, and leads the public to 
believe that said respondent docs actually own or operate a mill or 
factory in which articles sold by it are manufactured. 

CONCLUSION. 

That the nets, prnctices and activities of respondent as herein
above set forth and unller the conditions and in the circumstances set 
forth in the foregoing findings as to the facts are unfair methods 
of competition in commerce and constitute a violation of Section 5 
of the Act of Congress approved September 2G, 1914, entitled, "An 
Act To create a Federal Trade Commission, to define its powers and 
duties, and for other purposes." 
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ORDER TO CEASE AND DESIST. 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission, the answer of the 
respondent and the testimony and evidence, and the Commission 
having made its findings as to the facts with its conclusion that the 
respondent has violated the provisions of the Act of Congress ap
proved September 26, 1914, entitled "An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes," 

Now, therefore, it is ordered, That the respondent, Broadway 
Knitting Company, cease and desist from doing business under the 

· name and style of Broadway Knitting Company or any other cor
porate name which includes the word "Knitting" unless and until 
such respondent actually owns or operates a factory or mills in 
which it manufactures the knitted articles which it sells. 

It is further ordered, That the respondent shall within sixty (GO) 
days after the date of the service upon it of this order file with the 
Commission a report in writing setting forth in detail the manner 
and form in which this order has been complied with. 
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FEDERAL TRADE COMl\HSSTON 
v. 

II. 1\fAILENDER, TRADING UNDER THE UNINCORPO
RATED NAMES AND STYLES OF "1\I. RIDER & CO:M
PANY," "QUEEN CITY SALVAGE COMPANY," "ARl\IY 
GOODS HEADQUARTERS," "ARl\fY-NAVY STORE," AND 
"ARMY GOODS STORE." 

COMPLAINT, FINDINGS, AND OHDER IN THE 1\IATfER OF THE ALLEGED VIO• 
LATION OF SECTION G m· AN ACT OF CO~GHESS .APPROVED SEPTEMBER 
2G, 1014, 

Docket lOll-November 14, 1923. 
SYLLADUB. 

Where an individual engaged as "Army Goods Headquarters," "Army-Navy 
Store," and "Army Good>! Store" in the sale to the public in various cities 
of Army and Navy surplus supplies and also of ordinary commercial mer
chandise, but professedly as a dealer In the former, wllich he represented 
to the public as having been purchased from the Army and Navy, made 
in accordance with Government specifications, and of high quallty but sold 
at comparatively low prices due to the necessity of reducing the large 
surplus thereof; 

(a) Advertised said supplies and merchandise together without adequately 
disclosing that the latter was not In fact part and parcel of the former, 
with the capacity and tendency thereby to mislead and deceive the pur· 
chasing public into believing such ordinary commercial merchandise to be 
part of the aforesaid Army and Navy surplus supplies and to induce the 
purchase thereof in such belief ; 

(b) Advertised, described, labeled and sold as " U. S. Marine Paint" and 
"U. S. Quality Pnint" a paint neither made for the Government nor in 
accordance with its specifications, nor constituting Army or Navy surplus, 
with the effect of misleading and deceiving purchasers thereof and the 
publlc into bellevlng said paint to have been connected in some way with 
the Government and to be of high quality but sold at comparatively low 
prices made possible by the Government's necessity for disposing of large 
surplus stocks accumulated during the war, and of thus securing an undue 
and unfair preference for said paint in the trade and among the purchas
ing public: 

IIeld, That such false and misleading advertising, and such misbranding and 
mislabeling, under the circumstances set fot"th, constituted unfair methods 
of competition. 

Mr. W. A. Sweet for the Commission. 
Mr. Leonard II. Freiberg of Cincinnati, Ohio, for respondent. 

COMPLAINT. 

Acting in the public interest pursuant to the provisions of nn 
Act of Congress approved September 2G, 1914, entitled "An Act To 
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create a Federal Trade Commission, to define its powers and duties, 
and for other purposes," the Federal Trade Commission charges 
that H. Mailender, trading under the unincorporated names and 
styles of" M. Rider & Company," "Queen City Salvage Company," 
"Army Goods Headquarters," "Army-Navy Store," and "Army 
Goods Store," hereinafter referred to as respondent, has been and 
is using unfair methods of competition in commerce, in violation of 
the provisions of Section 5 of said Act, and states its charges in that 
respect as follows : · 

PARAGRAPH 1. Respondent is a person engaged in the business of 
purchasing, selling and distributing men's work and dress clothing, 
army goods, surplus army and navy property and other goods, wares 
and merchandise, having his principal office and place of business at 
113 Sycamore Street, in the City of Cincinnati, and State of Ohio, 
and operating as a part of his said business branch stores at Indian
apolis, Indiana; Fort Wayne, Indiana; and Huntington, ·west Vir
ginia. He conducts, and at all times hereinafter mentioned has con
ducted, his said business as follows: The said business is carried on 
and conducted by respondent under the unincorporated trade names 
and styles ·of ":M. Rider & Company," "Queen City Salvage Com
pany," "Army Goods Headquarters," "Army-Navy Store," and 
"Army Goods Store." He purchases the said commodities in which 
he deals from manufacturers and other sellers at points in the vari
ous States of the United States, and causes said commodities to be 
transported from said points of purchase in commerce among the 
several States to his said several places of business and he also causes 
such commodities to be shipped direct from said points of purchase 
to his customers located in States other than the States in which such 
respective shipments originate. Respondent causes advertisements to 
be published in newspapers of general circulation throughout the 
United States, and he also sends circulars, letters and other literature 
from his said places of business to his customers and prospective cus
tomers throughout the various States. In and by means of said 
newspaper advertisements, circulars, letters, and other literature he 
describes and offers for sale the said commodities in which he deals, 
and through such means he receives orders for the purchase of said 
commodities from customers located throughout the various States, 
particularly the States of Ohio, Indiana, "\Vest Virginia, Tennessee 
and the States adjacent thereto. Pursuant to the said orders re
ceived by him, respondent causes the commodities so sold to be trans
ported from his said several places of business in the States of Ohio, 
Indiana and West Virginia, through and into various States other 
than the States in which such respective shipments originate to the 
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purchasers thereof. In so carrying on and conducting his said 
business respondent is, and at all times herein mentioned has been, 
engaged in interstate commerce among the several States and has 
been and is in direct, active competition with other persons, partner
ships and corporations. similarly engaged in commerce among the 
several States, and with the trade generally. 

PAn. 2. In the course and conduct of his said business as de
scribed in paragraph 1 hereof, respondent advertises and holds 
himself out to the public as a dealer in army goods and war sur
plus property and he represents to the public that such merchandise 
so dealt in by him (a) are surplus army and navy supplies, (b) were 
purchased from the United States Army or United States Navy, (c) 
were made in accordance with specifications of the United States 
Government, and (d) are of high quality, but are being sold at low 
prices because of the necessity of reducing the large quantity of sur
plus supplies of the Army and Navy of the United States, manu
factured for the use of the Army and Navy of the United States, 
whereas in truth and in fact, many of the articles dealt in and sold 
by respondent as aforesaid under said representation are ordinary 
commercial merchandise and are not surplus army or navy supplies 
and such commodities were not purchasrd from or manufactured for 
the United States Army or Navy, n.or were said commodities made in 
accordance with specifications of the United States Government. 
The said representations as alleged above in this paragraph are false 
and misleading and have the capacity and tendency to mislead and 
deceive the purchasing public into the belief that said representations 
were and are true in fact, and thrreby to cause the purchasers of said 
ordinary commercial merchandise so dealt in by respondent to pur
chase same in that belief. 

PAn. 3. That respondent, in the course and conduct of his said 
business and trading under the names and styles of ":M. Rider & 
Company," "Queen City Salvage Company," "Army Goods Head
quarters," "Army-Navy Store," and "Army Goods Store," as de
scribed in paragraph 1 hereof, has sold and distributed for more 
than one year last past and is still selling and distributing to pur
chasers in the various States of the United States a certain paint, 
which is labelled "U. S. Marine Paint, One Gallon, U. S. Standard," 
and respondent causes said paint to be advertised, described and of
fered for sale through advertisements published in newspapers of 
general circulation throughout the United States and in circulars 
letters and other literature which he sends to customers and pros~ 
pective customers throughout the various States of the United States. 
In said newspaper advertisements, circulars, letters and other litera-
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ture respondent describes and represents said paint as "U. S. Marine 
Paint" and as "U. S. Quality Paint." Said paint so represented 
and sold is obtained by respondent from the Forest City Paint & 
Varnish Company, division of the Glidden Company of Cleveland, 
Ohio, and other manufacturers. The said paint was not manu
factured for the United States Navy or for any other branch of the 
United States Government, and said paint is not manufactured in 
accordance with specifications of the Government of the United 
States, nor is said paint surplus army or navy stock. The advertis
ing, describing, labeling and selling of said paint as aforesaid as 
"U. S. Marine Paint" and "U. S. Quality Paint," by respondent 
trading as aforesaid under the unincorporated trade names and 
styles of "Queen City Salvage Company," "Army-Navy Store," 
"Army Goods Store" and "Army Goods Headquarters," is calcu
lated, has the capacity and tendency, to, and did, mislead and de
ceive the purchasers of said paint and the public into the belief 
that said paint is United States Navy surplus stock, or was made for 
the United States Navy, or made according to specifications of the 
United States Government, and that said paint is of high quality, 
but offered for sale and sold at a low price because of the necessity 
of reducing the large surplus stocks of supplies of the United States 
Navy, and purchasers of said paint were and are thereby induced to 
purchase same in that belief. 

PAn. 4. The above alleged acts and things done by respondent are 
all to the prejudice of the public and of respondent's competitors, 
and constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress entitled, 
"An Act To create a Federal Trade Commission, to define its powers 
and duties, and for other purposes," approved September 2G, 1914. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER. 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, the Federal Trade Commission issued and served a 
complaint upon the respondent H. l\failender (whose full name is 
Harry l\failender), trading under the unincorporated names and 
styles of "l\f. Rider & Company," "Queen City Salvage Company," 
"Army Goods Headquarters," "Army-Navy Store" and "Army 
Goods Store," charging him with the use of unfair methods of com
petition in commerce in violation of the provisions of said act. 

The respondent having entered his appearance by his attorney 
and flied his answer herein, an agreed statement of facts was made, 
executed and filed in· this proceeding in which it is stipulated and 
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agreed by and between respondent and counsel for the Commission 
that the Federal Trade Commission may take such agreed statement 
of facts as the facts in this proceeding before the Commission, and 
in lieu of testimony before the Commission in support of the charges 
stated in the complaint or in opposi.tion thereto; and that said Com
mission may proceed further upon said complaint to make its report 
in said proceeding stating its findings as to the facts and conclusion, 
and entering its order disposing of the proceeding without hearing 
oral arguments. 

And the Feueral Trade Commission having duly considered the 
recoru and being now fully advised in the premises makes this its 
report, stating its findings as to the facts and conclusion: 

FINDINGS AS TO TilE FACTS. 

PARAGn ... \rii 1. Respondent is a person engaged in the business of 
purchasing, selling and distributing men's work and dress clothing, 
Army goods, surplus Army and Navy property and other goods, 
wares and merchandise, having his principal office and place of busi
ness at 113 Sycamore Street, in the City of Cincinnati, and State of 
Ohio, and operating as a part of his said business branch stores at 
Indianapolis, Indiana; Fort Wayne, Indiana; Huntington, 'Vest 
Virginia; Logan, 'Vest Virginia; and "\Vashington Court House, 
Ohio. He conducts, and at all times hereinafter mentioned has 
conducted, his said business as follows: The said business is carried 
on and conducted by respondent under the unincorporated trade 
names and styles of" M. Rider & Company" and "Queen City Sal
vage Company." He purchases the said commodities in which he 
deals from manufacturers and other sellers at points in the various 
States of the United States, and causes said commodities to be trans
ported from said points of purchase in commerce among the several 
States to his said several places of business and he also causes such 
commodities to be shipped direct from said points of purchase to his 
customers located in States other than the States in which such re
spective shipments originate. Respondent causes advertisements to 
be published in newspapers of general circulation throughout the 
United States, and he also sends circulars, letters and other literature 
from his said places of business to his customers and prospective 
customers throughout various States. In and by mo-.1ns of said 
newspaper advertisements, circulars, letters and other literature he 
describes and offers for sale the said commodities in which he deals, 
and through such means he receives orders for the purchase of said 
commodities from customers located throughout the various States, 
particularly the States of Ohio, Indiana, "\Vest Virginia, Tennessee 
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and the States adjacent thereto. Pursuant to the said orders re
ceived by him, respondent causes the commodities so sold to be trans
ported from his said several places of business in the States of Ohio, 
Indiana and vVest Virginia, through and into various States other 
than the States in which such respective shipments originate to the 
purchasers thereof. In so carrying on and conducting his said busi
ness respondent is, and at all times herein mentioned has been, en
gaged in interstate commerce among the several States and has been, 
and is, in direct, active competition with other persons, partnerships 
and corporations similarly engaged in commerce among the several 
States, and with the trade generally. 

PAn. 2. In the course and conduct of his said business as described 
in paragraph 1 hereof, respondent advertises his said several 
places of business at Indianapolis, Indiana; Fort \Vayne, Indiana; 
Huntington, \Vest Virginia; Logan, \Vest Virginia; and Wash
ington Court House, Ohio, as the "Army Goods Headquarters," 
"Army-Navy Store," and "Army Goods £tore," and holds himself 
out to the public us a dealer in Army goods and \Var surplus property; 
and he represents to the public, and causes the public to believe, that 
such goods, wares, and merchandise so dealt in by him (a) are surplus 
Army and Navy supplies, (b) were purchased from the United 
States Army or United States Navy, (c) were made in accordance 
with specifications of the United States Government, and (d) are 
of high quality and are being sold at comparatively low prices, 
which low prices are possible because of the necessity of reducing 
the large quantity of surplus supplies of the Army and Navy of the 
United States. The respondent deals in general merchandise in 
addition to Army and Navy goods and sells such merchandise in his 
several places of business referred to herein, and offers such general 
merchandise for sale in advertisements issued by him, in which 
advertisements he also offers for sale the Army and Navy goods and 
war surplus property in which he deals, copies of which advertise
ments are hereto annexed and made a part hereof.l Such general 
merchandise is not surplus Army and Navy supplies and was not 
purchased from or manufactured for the United States Army or 
Navy, nor made in accordance with specifications of the United 
States Government. Respondent in carrying on and conducting 
his said business under the foregoing representations failed and neg
lected to adequately disclose to the purchasing public that the said 
ordinary commercial articles sold as aforesaid were not in fact part 
and parcel of said surplus Army or Navy supplies. The said repre~ 
sentations, under the circumstances described and set forth abovt~ 

a l'!ot prl11ted, 
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in this paragraph, are misleading and deceptive and have the capac
ity and tendency to mislead and decei \'e the purchasing public into 
the belief that the said ordinary commercial merchandise so offered 
and sold by respondent is part and parcel of said surplus Army or 
Navy supplies dealt in by respondent, and thereby cause purchasers 
of said ordinary commercial merchandise to purchase same as and 
for Army or Navy surplus supplies and in the belief that said ordi
nary commercial merchandise was purchased from, or manufactured 
for, the United States Army or Navy, and/or were made in accord
ance with specifications of the United States Government. 

PAR. 3. The respondent in the course and conduct of his said busi
ness as described in paragraph 1 hereof, and trading under the 
names and styles of "M. Hider & Company" and "Queen City Sal
vage Company," and advertising and describing his said several 
places of business as the "Army Goods Headquarters," "Army
Navy Store" and "Army Goods Store," as set forth in paragraph 
2 hereof, sells and distributes, and has sold and distributed for 
more than one year last past, to purchasers in various States of the 
United States, a certain paint which is labeled and branded "U. S. 
Marine Paint, One Gallon, U. S. Standard," and respondent causes 
said paint to be advertised, described and offered for sale through 
advertisements published in newspapers of general circulation 
throughout the United States, and in circulars, letters and other 
literature which he E;ends to customers and prospective customers 
throughout various States of the United States. In the newspaper 
ad vcrtisements, circulars, letters and other literature respondent 
describes and represents said paint as " U. S. Marine Paint and 
as U. S. Quality Paint." The said paint was not manufactured for 
the United States Navy or for any other branch of the United States 
Govemment, and said paint is not manufactured in accordance with 
specifications of the Government of the United States, nor is said 
paint surplus Army or Navy stock. The advertising, describing~ 
labeling and selling of said paint by respondent, as aforesaid, as 
"U. S. Marine llaint" and "U. S. Quality Paint" has the capacity 
and wndency to, and did, mislead and deceive purchasers of said 
paint and the public into the belief that f;aid paint is United States 
Government surplus stock, andjor was made for the United States 
Navy, andjor made according to specifications of the United States 
Government; and that said paint is of high quality, but is offered 
for sale and sold at comparatively low prices made possible by the 
necessity of the Government's disposing of large surplus stock accu
mulated by it during the w· orld 'Var; thus securing in the trade 
nnd among the purchasing public an undue and unfair preference 
for said paint. 
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CONCLUSION. 

The practices of said respondent under the conditions and cir
cumstances described in the foregoing findings are unfair methods 
of competition in interstate commerce and constitute a violation of 
Section 5 of the Act of Congress approved September 2G, 1914, enti
tled, "An Act to create a Federal Trade Commission, to define its 
powers and duties, aml for other purposes." 

ORDER TO CEASE AND DESIST. 

This proceeding having been heard by the Federal Trade Com
mission 'upon the complaint of the Commission, the answer of the 
respondent, and the statement of facts agreed upon by the respond
ent and counsel for the Commission, and the Commission having 
made its findings as to the facts with its conclusion that the re
spondent has violated the provisions of the Act of Congress ap
proved September 2G, 1914, entitled "An Act To create a FeJeral 
Trade Conunission, to define its powers and duties, and for other 
purposes," 

It is now ordered, That the respondent II. Mailender (whose full 
name is Harry .Mailender), trading under the unincorporated names 
and styles of "1\I. Hider & Company" and "Queen City Salvage 
Company," his agents, representatives, servants and employees, 
cease and desist from directly or indirectly: 

(1) Selling or offering for sale in interstate commerce, in 
places of business uesignated and described by him as "Army 
Goods Headquarters," "Army-Navy Stores" or "Army Goods 
Store," ordinary commercial merchandise or commodities as 
surplus Army and Navy supplies or Government supplies, 
when, in truth and in fact, such merchandise or commodities 
were not p'urchased from or manufactured by or for the United 
States Government, or made in accordance with specifications 
or requirements of t11e United States Government; 

(2) Advertising or describing in newspapers, circulars or 
other literature, ordinary commercial merchandise or commodi
tie:;; as surplus Army and Navy supplies, when, in truth and in 
fact, such merchandise and commodities were not purchased 
from or manufactured :for or by the United States Government, 
or made in accordance with specifications or requirements of 
the United States Government; 

(3) Employing or usin~ on labels or as brands for paint 
manufactured, sold or offered for sale by him in interstate 
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commerce, or upon the containers in which said paint is deliv
ered to purchasers, the words "U. S. Marine Paint, One Gallon 
U. S. Standard," 'unless, in truth and in fact, said paint was 
purchased from or manufactured by or for the United States 
Government, or prepared in accordance with specifications or 
requirements of the United States Government; 

( 4} Using or displaying in advertising matter, circulars or 
other literature used in connection with the sale of paint manu
factured, sold or offered for sale by him in interstate commerce, 
the words "U. S. Marine Paint" or "U. S. Quality Paint," 
unless, in truth and in fact, said paint was purchased from or 
manufactured by or for the United States Government, or pre
pared in accordance with specifications or requirements of the 
United States Government. 

It is furtlwr ordered, That the respondent within thirty (30) 
days from the notice hereof file with the Commission a report in 
writing setting forth in detail the manner in which this order has 
been complied with and conformed to. 
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FEDERAL TRADE COMMISSION 
v. 

H. 0. GREENDAUM, TRADING AS TECHNICAL COLOR & 
CHEMICAL 'VORKS, AND VICTORY SHELLAC 
WORKS. 

COMPLAINT, l•'INJ>INGS, AND ORDER IN THE 1tiATfER OF THE AI.LEGED VIO
LATION OF SECTION 5 OF AN ACT OF CONGRESS AI'PROVED SEPTEMBER 
26, 1914. 

Docket 10:36-November 14, 1923. 
SYLLABUS. 

Where an individual engaged In thP manufacture and sale of a product which 
as made at times contained a small percentage of pure shellac gum and ln 
some instances no shellac gum whatever, 

(a) Labeled, advertised, and sold the same under the names "Red Devil Shel
lac" and "Yictory White Shellac" ; and 

( lJ) llepreRcnted on the labels of the container!! that the contents were guar
anteed to be pure ~;hellac dissolved in alcohol, without indicating the 
presence ot other substances ; 

With the capacity, tendency and etrect of deceiving a substantial part of the 
purchasing public with ref£'renee to the composition of said product and 
of inducing purchases in such mistak£'n belief: 

Held, That such misbranding or mislabeling, and such false and misleading 
advertising, under the circumstances set forth, constituted unfair methods 
of competition. 

!1/r. W. A. Sweet for the Commission. 
Mr. J. T. 1Vatkin8 of Washington, D. C., for respondent. 

COMPLAINT. 

Actin~ in the public interest pursuant to the provisions of an Act 
of Congress approved September 2G, 1914, entitled, "An Act to create 
a Federal Trade Commission, to define its powers and duties, and 
for other purposes," the Federal Trade Commission charges that 
II. 0. Greenbaum, trading as Technical Color & Chemical 'Vorks, 
and Victory Shellac 'Vorks, hereinafter referred to as respondent, 
has been and is using unfair methods of competition in commerce, 
in violation of the provisions of Section 5 of said Act, and states its 
charges in that respect as follows: 

PARAGRAPH 1. Respondent is an individual trading under the 
names of Technical Color & Chemical 'Vorks and Victory Shellac 
Works, with its plant and general office located at 382 Hudson St., 
New York City, state of New York. He is, and at all times herein
after mentioned has been engaged in the business of manufacturing, 
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selling and distributing paint, varnishes and shellacs and substi
tutes for shellac to painters, jobbers, dealers and the public gen
erally throughout the United States. In the course and conduct of 
his business respondent causes his said products, when sold, to be 
transported from the state of New York to, into and through other 
states of the United States and the District of Columbia to the pur
chasers thereof. At all times hereinafter mentioned said respondent 
is and has been in competition with other persons, partnerships and 
corporations engag-ed in a similar business in interstate commerce. 

PAn. 2. Respondent in the course and conduct of his said business 
has caused, for more than one year last past and still causes to be 
manufactured and sold to jobbers, dealers and the purchasing public 
throughout the Unitecl States by means of traveling salesmen, mail 
orclers and otherwise, a product composed of a small percentage of 
pure shellac gum and in some instances no shellac gum whatever, 
labeled, branded and advertised as "Red Devil Shellac" and "Vic
tory White Shellac," representing in the labels on the containers 
of said products that the contents thereof are guaranteed to be pure 
shellac dissolved in denatured alcohol without indicating in any 
way whatever on such labels and in such advertisements that said 
product contained any g-um other than pure shellac gum. The said 
labels and aclvertisements of said product by respondent, as afore
said, are false and misleacling ancl have the capacity and tendency 
to mislead and deceive the said purchasers thereof, the trade and 
the purchasing public into the belief that the procluct so labeled, 
branded ancl advertised is composed only of genuine shellac gum 
dissolved in alcohol and to incluce said purchasers to purchase said 
product in that belief. Shellac or shellac varnish as commercially 
known and solcl to jobbers, dealers and the purchasing public is a 
procluct composed solely of genuine shellac gum dissolved in alcohol 
and is so understood by said jobbers, dealers and the purchasing 
public. 

PAn. 3. There are engaged in selling in commerce among the sev
eral States of the United States a large number of manufacturers 
and distributors of varnish composed only of genuine shellac gum, 
cut in alcohol, who advertise, label and sell the same under the name 
of" Shellac" and also many manufacturers and distributors of shel
lac substitutes who do not advertise, brand or label said shellac sub
stitutes as "Shellac" or otherwise indicate to the purchasing public 
that such substitutes are manufactured or composed of shellac gum 
cut in alcohol. 

PAR. 4. The above alleged acts and things·done by respondent are 
all to the prejuclice of the public and of responclcnt's competitors and 
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constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress entitled "An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes," approved September 26, 1914. 

REPORTS, FINDINGS AS TO THE FACTS, AND ORDER. 

Pursuant to the provisions of an Act of Congress, approved Sep
tember 26, 1914, the Federal Trade Commission issued and served 
a complaint upon the respondent, II. 0. Greenbaum, charging him 
with the use of unfair methods of competition in commerce, in vio
lation of the provisions of said act. 

The respondent having entered his appearance and filed. an 
answer herein, and made, executoo and filed. an agreed statement 
of facts in which it is stipulated and. agreed by the responuent that 
the Feueral Trad.e Commission shall take such agreed statement of 
facts as the facts in this case and in lieu of testimony and proceed 
forthwith to make its findings as to the facts and such order as it 
may deem proper to enter therein without the introd.uction of testi
mony or the presentation of argument in support of or in opposi
tion to the same, and the Federal Trade Commission being now fully 
advised. in the premises makes this its findings as to the 'facts and 
conclusion: 

FINDINGS AS TO TilE FACTS, 

PARAORAPII 1. Respondent is an individual trading under the 
name of Technical Color & Chemical 'Vorks and Victory Shellac 
'Vorks, with his plant and general office located at 382 Hudson St., 
New York City, State of New York. He is, and at all times here
inafter mentioned has been, engaged. in the business of manufactur
ing, selling and distributing paint, varnishes and shellacs and sub
stitutes for shellac to painters, jobbers, dealers, and the public 
generally throughout the United States. In the course and conduct 
of his business, respondent causes his said products, when sold, to 
be transported from the State of New York to, into, and through 
other states of the United States, and the District of Columbia to 
the purchasers thereof. At all times hereinafter mentioned said 
respondent is and has been in competition with other persons, part
nerships, and corporations engaged in a similar business in inter
state commerce. 

PAR. 2. Shellac or shellac varnish as commercially known and 
sold to jobbers, dealers, and the purchasing public is a product com
posed solely of genuine shellac gum dissolved in alcohol n.nd is so 
understood by sa.id jobbers, dealers, and the purchasing public. 
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PAR. 3. There are engaged in selling in commerce among the 
several Rtates of the United States, a large number of manufactur
ers and distributors of varnish composed only of genuine shellac 
gum cut in alcohol, who advertise, label, and sell the same under the 
name of "shellac," and also many manufacturers and distributors 
of shellac substitutes who do not advertise, brand, or label said shel
lac substitutes as "shellac" or otherwise indicate to the purchasing 
public that such substitutes are manufactured or composed of shellac 
gum cut in alcohol. 

PAR. 4. Respondent, in the course and conduct of his said busi
ness, in the month of September, 1922, and for some time prior 
thereto, caused to be manufactured and sold to jobbers, dealers, and 
the purchasing public throughout the United States by means of 
truveling salesmen, mail orders, and otherwise, a product composed 
of a small percentage of pure shellac gum and, in some instances, no 
shellac gum whatever, labelled, branded, and advertised as "Red 
Devil Shellac" and "Victory White Shellac," representing in the 
labels on the containers of said products that the contents thereof 
are guaranteed to be pure shellac dissolved in denatured alcohol 
without indicating in any way whatever on such labels and in such 
advertisements that said product contained any gum other than pure 
shellac gum. 

PAR. 5. The brands, labels, and advertisements containing the 
words "Red Devil Shellac" and "Victory White Shellac," used by 
the respondent in the sale of the product manufactured, sold and 
shipped by him and upon the containers thereof, as set forth in the 
foregoing findings, are false and have the capacity and tendency 
to and do mislead and deceive a substantial part of the purchasing 
public into the belief that such product so sold, labeled, branded and 
advertised by the respondent is composed solely of genuine shellac 
gum dissolved in alcohol and to induce such purchasers to purchase 
same in that belief. 

CONCLUSION. 

The practices of tbe said respondent, under the conditions and 
circumstances described in the foregoing findings, are unfair meth
ods of competition in commerce and constitute a violation of the 
Act of Congress, approved September 2G, 1914, entitled "An Act To 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes." 

ORDER TO CEASE AND DESIST. 

This proceeding having been heard by the Federal Trade Com
mission, upon the complaint of the Commission, the answer of the 
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respondent, and the statement of facts agreed upon by the respond
ent and counsel for the Commission, and the Commission having 
made its findings as to the facts with its conclusion that the re
spondent has violated the provisions of the Act of Congress, ap
proved September 26, 1914, entitled, "An Act To create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes," 

It is now ordered, That the respondent, II. 0. Greenbaum, trad
ing undPr the n,ames and styles of Technical Color & Chemical 
Works and Victory Shellac 'Vorks, his agents, representatives, ser
vants, and employees, cease and desist: 

(1) From, directly or indirectly, employing or using on labels, 
or as brands for varnish not composed wholly, one hundred per 
cent, of shellac gum cut in alcohol, or on the containers in which the 
varnis!1 is delivered to customers, the words ;'Red Devil Shellac," 
"Victory 'Vhite Shellac," or the word "Shellac" alone or in com
bination with any word or words unless accompanied by a word or 
words clearly and distinctly setting forth the substance, ingredient, 
or gum of which the varnish is composed, with the percentages of 
all such substances, ingredients, or gums t1lerein used, clearly stated 
upon the label, brand or upon the containers, (e. g. "Shellac Sub
stitute", or "Imitation Shellac", to be followed by a statement 
setting forth the percentages of ingredients or gums therein used). 

(2) From using or displaying in circulars or advertising matter 
used in connection with the sale of his products in interstate com
merce, except when such products contain one hundred per cent 
shellac gum cut in alcohol, the words "Red Devil Shellac", "Vic
tory White Shellac", or the word "Shellac" alone or in combina
tion with any other word or words, unless accompanied by a word 
or words clearly and distinctly setting forth the substances, in
gredients, or gums of which the varnish is composed, with the per
centages of all such substances, ingredients, or gums therein used 
clearly stated (e. g. "Shellac Substitute" or "Imitation Shellac", 
to be followed by a statement setting forth the percentages of in
gredients or gums therein used). 

It i8 further ordered, That the respondent shall file with the Fed
eral Trade Commission, withia sixty (CO) days from the date of 
this order, his report in writing, stating the manner and form in 
which this order has been conformed to, and shall attach to such 
report two (2) copies of all circulars, advertisements, devices, or 
labels distributed or displayed to the public by the respondent in 
connection with the sale of his product in interstate commerce sub
sequent to the date of this order. 

88231° -X-VOL 7-G 
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FEDERAL TRADE COMMISSION 
v. 

AMERICAN TURPENTINE COMPANY, A CORPORATION, 
TRADING UNDER THE NAME AND STYLE OF NORTH 
Al\IERICAN FIDRE PRODUCTS COMPANY. 

COMPLAINT, FINDINGS, AND ORDER IN TilE MATTER OF TilE ALLEGED VIO· 

LATION OF SECTION II OF AN ACT OF CONGRESS APPROVED SEl>TEMBER 26, 
11114. • 

SYLLABUS. 
Docket 1075-November 14, 1923. 

Where a corporation dealing in rooting paints and other products under the 
brund name " IIOIINEDLENDE" ; under the caption "Again HORNBLENDE \VIns 
In Competitive Test to Secure the Business from the State of Ohio" set 
forth in its advertisements what purported to be, but was not, a true copy 
Qt the results of a comparative chemical analysis of one of its own prod
ucts and of a competitor's product by the Ohio State Chemist, as com
municated by him to the secretary of a City Board of Purchase, the tact 
being that said advertisement did not truthfully reproduce said letter, but 
contained a false and misleading statement: with the eiTect of misleading 
and deceiving the purchasers of Its products and with the capacity nn<l 
tendency to injure said competitor and render lt less able to compete: 

Jield, That such false and misleading advertising, under the clrcUllll:ltauces set 
forth, constituted nn unfair method of competition. 

Mr. AI. M arklwm Flannen; for the Commission. 

COMPLAINT. 

Acting in the public interest, pursuant to the provisions of an Act 
of Congress, approved September 2G, 1914, entitled "An Act to create 
a Federal Trade Commission, to define its powers and duties, and 
for other purposes," the Federal Trade Commission charg!'s that 
American Turpentine Company, a corporation, trnding as North 
American Fibre Products Company, and more particularly herein
after described and hereinafter referred to as respondent, hns been 
and is using unfair methods of compdition in commerce in violation 
of tho provisions of Section 5 of said Act, issues this complaint and 
states its charges in that respect as follows: 

PARAGRAPH 1. Respondent, American Turpentine Company, is a 
corporation organized, existing and doing busin£>ss under and by 
virtue of the laws of the State of Ohio, with its principal office and 
place of business in the city of Cleveland, in said State. Itespondcnt 
was at all times hereinafter mentioned, and still is, engaged in the 
business of purchasing in wholesale quantities, paints, varnishes, 
enamels, roofing materinl, roofing paint and similar products, and 
in the conduct of its business as a wholesaler or joLLer has adopted 
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and utilized the trade name North American Fibre Products Com
pany in the sale of its said products in interstate and foreign com
merce in and throughout the United States and portions of Canada, 
causing its products when so sold to be transported from the State 
of Ohio, to purchasers located in other States of the United States, 
and provinces of Canada, and there is now and was at all times 
hereinafter mentioned, a constant current of trade and commerce in 
said products sold by said respondent, between and among the various 
States of the United States, and the United States and Provinces of 
Canada. In the course of its business, respondent was at all times 
hereinafter mentioned and still is, in competition with other individ
uals, firms, partnerships and corporations similarly engaged in inter
state and foreign commerce. 

I> AR. 2. That said respondent, trading as aforesaid, in the course 
and conduct of its business for more than one year last past has 
printed or caused to be printed, circulated and publifihed in inter
state and foreign commerce, an advertisement of and concerning its 
products sold under the trade name or brand "Horneblende," and 
the products of a competitor lrnown to the trade or sold under the 
trade name or brand "Arco," which said advertisement was in the 
following words and figures, to wit: 

Again IIORNEDLENDE Wins in Competitive Test to Secure the Duslness 
from the State ot Ohio I 

llORNEDLENDE WON 
MAT 7, 1919 

llr. Louis J. Gnthke, Secretary, 
Citu Board of PurchaBe 

Citu of Columbtu, Ohio. 
DEA& Sm: 

The following are tbe reRults ot analyBe~ of two samples of roof paint 
from the }'ire Department. marked Sample No. 1 and No. 2: 

AtiRntle 
n.,nntngCo. 

.. Arro" 
Sample No.1 

Soluble In Carbon Blsulphlde______________________ 82. :s-t% 
Insoluble In Carbon Dlsulphlde____________________ 17.46% 
Flash Test (Open Cup)-------------------------- 178° F. 
Fire Test (Open Cup)------------------------------ 200• F. 
Sample No. 1 

norne
bl~nde 
Sample 

No.2 
fi9. 23% 
40.77% 
270" F. 
340• F. 

Material Is practically Insoluble In gnilollne. lmlOiuble portion Is 
sand and free carbon. Matl'rlnl has a tarry odor. Whi!D heated to 
about 150• F. 1t bolls and troths badly. llccowea aott. 
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Sample No. 2 
Insoluble material appears to be nearly all asbestos fibre with a solu· 

tfon of kauri gum. The odor resembles that of linseed oil and tur
pentine, similar to paint, upon heating, no softening appears to 
take place, probably due to large amount asbestos present. Very 
soluble in gasoline. · 

Yours very truly, 
W .ATER PURIFICATION WORKS 

Dy CHARLES P. HooVER 

Chemist in Charge. 
This is an exact copy of lettPr received from Chas. P. Hoover, Chemist 

in charge of the State of Ohio. 

That the advertisement above set forth was printed, published and 
circulated as aforesaid and represented by said respondent to in
clude "an exact copy of letter received from Chas. P. Hoover, 
Chemist in charge of the State of Ohio," when in truth and in fact 
said letter set forth under the above caption and included in said 
advertisement is not an exact or true copy of the letter as written 
by Charles P. Hoover to Louis J. Guthke, under date of May 7, 
1919, which letter was in the following words and figures, to wit: 

WATER SOFTENING AND PUUIIfiCATION WORKS 
CHARLES P. HoovER 
Chemist In Char~e 

Mr. LOUIS J. GUTHKE, Secretary, 
City Doard of Purchase, 

City of Columbus, Ohio. 
DEAB SIB; 

CoLUMnus, OHIO, 

May 7, 1919. 

The following are the results of analyses of two samples of roof paint 
from the Fire Department, marked Sample No. 1 and No. 2. 

Sample N(). 1 Samtlle N(). 2 
Soluble In Carbon Dlsulphlde.--------------------- 82. 5-to/o 59. 23o/• 
Insoluble in Carbon Dlsulphlde--------------------- 17. 4Go/o 40. 77o/• 
Flash Test ( 0IJCn Cup)--------------------------- 270" F 178" F 
Fire Test (Open Cup)----------------------------- 340" F 200" F 
Sample No. 1: 

Material is practically insoluble in gasoline. Insoluble portion Is sand 
and free carbon. Material has tarry odor. When heated to about 
150" F, it bolls and froths badly. Becomes very soft. 

Sample No. 2: 
Insoluble material appears to be nearly all 64ibestos with a small 

amount of sand. The odor resembles that of linseed oil and tur
pentine, similar to paint, upon heating. No softening appears to 
take place, probably due to large amount ot asbestos present. Very 
soluble ln gasoline. 

Yours very truly, 
'VATER PUBIFICATION 'YORKS, 

Dr CuARLEs r. noov~rn, 
Chemist In Charge. 
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PAR. 3. That the circulation and publication of the advertisement 
aforesaid in interstate and foreign commerce by said respondent has 
the capacity and tendency to mislead and deceive the purchaser, 
and/or does mislead and deceive the purchaser of respondent's prod
uct into the belief that said advertisement included a true and exact 
copy of a letter from Charles P. Hoover containing a chemical analy
sis of said respondent's product and the product of a competitor, 
when in truth and in fact said letter included in said advertisement 
circulated and published by respondent as aforesaid, is not a true and 
exact copy of a letter from Charles P. Hoover containing the chemi
cal analysis of said respondent's product and the product of a com
petitor, and that respondent's said false and misleading statetments as 
contained in said advertisement tend to injure respondent's competi
tor, Atlantic Refining Company, and render said competitor less 
able to compete with said respondent in the sale of its products in 
interstate and foreign commerce. 

P .AR. 4. The above alleged acts and things done by respondent are 
all to the prejudice of the public, and of respondent's competitors, 
and constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress, entitled, 
"An Act To create a Federal Trade Commission, to define its powers 
and duties, and for other purposes," approved September 2G, 1914. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER. 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, the Federal Trade Commission issued and served 
a complaint upon the respondent, American Turpentine Company, 
trading under the name and style of North American Fibre Products 
Company, charging it with the use of unfair methods of competition 
in commerce in violation of the provisions of said act. 

The respondent, having entered its appearance and filed its answer 
herein, and having made, executed and filed an agreed statement 
of the facts, in which it is stipulated and agreed by the respondent 
that the Federal Trade Commission shall take such agreed statement 
of facts as the facts in this case, and in lieu of testimony, and pro
ceed forthwith, with such agreed statement of facts, to make its 
findings as to the facts and such order as it may deem proper to 
enter therein, without the introduction of testimony or the presenta
tion of arguments in support of same; and the Federal Trade Com
mission having duly considered the record, and being now fully 
advised in the premises, makes this its report, stating its findings 
as to the facts and conclusion: 
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FINDINGS AS TO THE FACTS, 

PARAGRAPH 1. Respondent1 American Turpentine Company, is a 
corporation, organized, existing and doing business under any by 
virtue of the laws of the State of Ohio, with its principal office and 
place of business in the city of Cleveland, in said State. Respondent 
was at all times hereinafter mentioned, and still is, engaged in the 
business of purchasing in wholesale quantities, paints, varnishes, 
enamels, roofing material, roofing paint and similar products, and 
in the conduct of its business as a wholesaler or jobber has adopted 
and utilized the trade name, North American Fibre Products Com
pany, in the sale of its said products in interstate and foreign com
merce in and throughout the United States and portions of Canada, 
causing its products, when so sold, to be transported from the State 
of Ohio to purchasers located in other States of the United States 
and the Provinces of Canada; and there is now, and was at all 
times hereinafter mentioned, a constant current of trade and com
merce in said products sold by said respondent, between and among 
the various States of the United States, and the United States and 
the Provinces of Canada. In the course of its business, respondent 
was at all times hereinafter mentioned, and still is, in competition 
with other individuals, firms, partnerships and corporations simi
larly engaged in interstate and foreign commerce. 

r AR. 2. That said respondent, trading as aforesaid, in the course 
and conduct of its business, for more than one year last past has 
printed or caused to be printed, circulated and published in inter
state and foreign commerce, an advertisement of and concerning its 
products sold under the trade name or brand" HORNEBLENDE," 
and the products of its competitor, known to the trade, or sold 
under the trade name or brand, "ARCO," which said advertisement 
was in the following words and figures, to wit: 
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.Again HORNEBLENDE Wins In Compt>tltive Test to Secure the Business 
from the State of Ohio I 

HORNEBLENDE WON 

MAY 7, 1919. 
1\Ir. LoUis J. CUTliKE, Secretary, 

City Board of Purchase, 
City of Columbus, Ohio. 

DEAR SIB: 
The following are the results of analyses of two samples of roof palnt 

from the Fire Department, marked Sample No. 1 and No. 2. 

Atlantic 
Refining Co. 

uArco '' 
, Sample No.1 

Soluble In Carbon Blsulphlde__________________ 82. 54% 
Insoluble In Carbon Bisulphlde__________________ 17.46% 
Flash Test (Open Cup)------------.... ------- 178" I<'. 
Fire Test (Open Cup)---------------------------- 200• F. 
Sample No. 1: 

Home
b!ende 
Sample 
No.2 

59.23% 
40.77% 
340" F. 
340" F. 

Material Is practically lmwluble In gasoline. Insoluble portion Is sand 
and free carbon. 1\Iaterlal has a tarry odor. When heated to about 

. 150" F. It bolls and froths badly. Becomes soft. 
Sample No. 2: 

Insoluble material appears to be nearly all asbestos fibre with a solu
tion of kauri gum. The odor resembles that of linseed oll nnll tur· 
pentlnc, slmllar to paint, upon heating no softening appears to take 
place, probably due to a large amount asbestos present. Very soluble 
in gasoline. 

Yours very truly, 
WATER PURIFICATION WoRKS. 

BY CHARLES P. HoovEn, 
Chemist in Charge. 

This Is an exact copy of letter received from Chas. r. Hoover, Chemist in 
Charge of the State of Ohio. 

That the advertisement above set forth was printed, published and 
circulated as aforesaid, and represented by said respondent to include 
"an exact copy of a letter received from Chas. P. Hoover, Chemist 
in Charge of the State of Ohio," when, in truth and in fact, said letter 
set forth under the above caption and included in said advertisement 
is not an exact or true copy of the letter as written by Charles P. 
Hoover to Louis J. Guthke, under date of l\fay 17, 1917, which letter 
was in the following words and figures, to wit: 
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WATER SOFTENING AND PURIFICATION WORKS 

CHARLES P. HoovER, 
Chemist in Charge, 

CoLUMBUs, OHIO, 

Ma.y 7, 1919. 
l\Ir. Loms J. GUTHKE, Secretary, 

City Board of Purchase, 
City of Columbus, Ohio. 

DEAR Sm: 
The following are the results of analyses of two samples of roof paint from 

the ll'ire Department, 1\Iarked Sample No. 1 and No. 2: 
Sample 

No.1 
Soluble in Carbon Bisulphide------------------------ 82. 54% 
Insoluble in Carbon Bisulphlde--------------------- 17. 4Go/o 
I<'lash Test (Open Cup)-------------------------- 210• F. 
Fire Test (Open ·Cup)------------------------------ 3-!0"' II'. 

Sample No. 1: 

Sample 
No.2 
59.23% 
40.77% 

178• F. 
2oo• F. 

Material is practically Insoluble in gasoline. Insoluble portion is 
sand and free carbon. .Material has tarry odor. When heated to 
about l!:i0° F. it boils and froths badly. Becomes very soft. 

Sample No. 2: 
Insoluble material appears to be nearly all asbestos, with a small 

amount of sand. Ti.Je odor resembles that of linseed oil and tur
pentine, simllar to paint, upon heating. No softening appears to 
take place, probably due to large amount of asbestos present. Very 
soluble in gasoline. 

Yours very truly, 
WATER PURIFICATION WORKS, 

lly CIIARLES P. IIOOVER, 

Chemist in Charge, 

PAn. 3. That the circulation and publication of the advertisement 
aforesaid in interstate and foreign commerce by said respondent has 
the capacity and tendency to mislead and deceive the purchaser, 
and/or docs mislead and deceive the purchaser of respondent's prod
ucts into the belief that said advertisement included a true and exact 
copy of a letter from Charles P. Hoover, containing a chemical 
analysis of said respondent's product and the product of a com
petitor, when, in truth and in fact, said letter included in said ad
vertisement circulated and published by respondent, as aforesaid, is 
not a true and exact copy of a letter from Charles P. Hoover con
taining a chemical analysis of said respondent's product and the 
product of a competitor, and that respondent's said false and mis
leading statement, as contained in said advertisement, tended to in
jure respondent's competitor, Atlantic Refining Company, and render 
said competitor less able to compete with said respondent in the sale 
of its product in interstate and foreign commerce. 
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PAn. 4. There are many wholesalers .and jobbers of paints, var
nishes and roofing material who, in their advertisements actually and 
truthfully set forth an analysis of the products which they sell. 

CONCLUSION, 

The practices of said respondent, under the conditions and cir
cumstances described in the foregoing findings, are unfair methods 
of competition in interstate commerce, and constitute a violation of 
the Act of Congress approved September 26, 1914, entitled "An Act 
To create a Federal Trade Commission, to define its powers and 
duties, and for other purposes." 

ORDER TO CEASE AND DESIST. 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission, the answer of 
respondent and the statement of facts agreed upon by the respond
ent and counsel for the Commission, and the Commission having 
made its findings as to the facts, with its conclusion that the re
spondent has violated the provisions of the Act of Congress ap
proved September 26, 1914, entitled, "An Act To create a Federal 
Trade Commission, to define its powers and duties, and for other 
purpose", 

It is now ordered, That the respondent, American Turpentine 
Company, trading under the name and style of North American 
Fibre Products Company, and its officers, directors, agents, repre
sentatives, servants and employees, do cease and desist: 

From circulating or publishing, or causing to be circulated or 
published, in the form of circulars or otherwise, advertisements 
offering products for sale, which advertisements do not truthfully 
describe such products; 

From circulating or publishing in such advertisements or othet·
wise, a purported analysis of paints or other products, which is not, 
in fact, an accurate and truthful analysis of such products. 

Respondent is furtlter ordered, To file a report in writing with 
the Commission, sixty (GO) days from notice hereof, stating in de
tail the manner in which this order has been complied with and 
conformed to. 
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FEDF.RAL TRADE COMMISSION 

v. 
WASATCH WOOLEN MILLS, A CORPORATION. 

COMPLAINT, FINDINGS, AND OP..DER IN THE MATI'ER OF THE ALLEGED VIO• 
LATION OF SEC'fiON 5 OF AN ACT OF CONGRESS APPROVED SEPTEliiBER 
26, 1914. 

Docket 9i0-November 1:>, 1923. 
SYLLABUS. 

Where a corporation engaged in the sale or knit underwear, sweaters, skirts, 
· hosiery, and other similar products direct to consumers, and neither own

ing, controlling, nor operating any mill manufacturing the knit goods 
sold by it, about one-halt or which were rnnue for it unuer an agreement 
with another concern and the balance bought from other companie11, 
featured its corporate name "Wasatch Woolen l\lllls" on its letterheads 
and elsewhere, with the effect of misleading the trade nnd public into 
bellevlng it to be the manufacturer of the goolls sold by it: 

Held, That such mlsrepresentntlon, under the circumstances set forth, consti
tuted an unfair method of competition. 

Mr. G. Ed. Rowland for the Commission. 
Mr. George Jay Gibson of Salt Lake City, Utah, for re

spondent. 

COMPLAINT. 

Acting in the public interest pursuant to the provisions of An Act 
of Congress approved September 2G, 1914, entitled "An Act To 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes," the Federal Trade Commission charges that 
the Wasateh Woolen 1\Iills, a corporation, hereinafter referred to ns 
respondent, has been and is using unfair methods of competition in 
interstate commerce in violation of the provisions of Section 5 of 
said Act, and states its charges in that respect as follows: 

PARAGRAPH 1. Hespondent is now and has been since May, 191G, 
a corporation duly organized and existing under and by virtue of the 
laws of the State of Utah with its principal place of business at Salt 
I.ake City, in said State, and since its incorporation has been and now 
is engaged in the business of selling direct to customers located in 
Utah, Nebraska, 1\Iontann, and various other States of the United 
States, knit hosiery, sweaters, underwear and knit or woven coats, 
E>kirts, blankets and other similar merchandise, and in shipping and 
causing to be shipped said merchandise, when sold, from the State 
of Utah to its said customers at various points in other States of the 
United States. In the course and conduct of its said business, l'e· 



WASATCH WOOLEN MILLS. 63 

62 Complaint. 

spondent is and has been during all the times mentioned in this 
complaint, in competition with others similarly engaged. 

PAR. 2. That respondent, in the course and conduct of its said 
business, uses its corporate name "'Vasatch 'Voolen Mills," and has 
prominently displayed and does now prominently display its said 
name in its newspaper advertisements, letterheads, order blanks, 
package labels, and other stationery and literature, and also has and 
now does display upon its order blanks presented by its agents to 
prospective customers, the words·" woolen goods made to order." 
The respondent has and does now solicit its business by its agents 
who travel throughout various States of the United States other than 
Utah, and solicit and obtain, direct from the user or consumer of the 
articles sold by respondent, orders for said articles. Said agents 
represent orally to their prospective customers that respondent is the 
manufacturer of the articles otfered for sale. Respondent has also 
widely circulated and does now widely circulate, circulars among 
its prospective customers, containing over the signature of respon
dent, the representation that the articles sold by respondent are made 
expressly for the customer by the repondent and that the cus
tomer thereby obtains, at wholesale prices, a better quality of goods 
than he could obtain elsewhere, and other representations of like 
nature. 

PAn. 3. Respondent has, at no time during its existence, owned, 
controlled, or operated, and does not now own, control or operate 
any \voolen mill or other factory, and did not and does not now 
manufacture any of the articles sold or offered for sale by it, and has 
filled and now fills the orders received by it from its customers, from 
merchandise purchased by it from the stock of manufacturers and 
others. 

PAn. 4. The use by respondent of the corporate name "'V asatch 
Woolen Mills" in the manner above alleged and the course of con
duct set forth in paragraphs 2 and 3 of this complaint, severally, 
or taken together, have the tendency and capacity to mislead and 
deceive, and do mislead and deceive, the public into the mistaken 
belief that the respondent owns or operates mills or factories in 
which are manufactured the articles sold or offered for sale by it and 
that persons buying from respondent are buying directly from the 
manufacturer and are thereby saving the profits of the middleman. 

PAn. 5. The above alleged acts and things done by respondent are 
all to the prejudice of the public and respondent's said competitors 
and constitute unfair methods of competition in commerce, within 
the intent and meaning of Section 5 of an Act of Congress entitled, 
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"An Act to create a Federal Trade Commission to define its powers 
and duties, and for other purposes," approved September 26, 1914. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER. 

Pursuant to the provision of an Act of Congress approved Septem
ber 26, 1914, the Federal Trade Commission issued and served a 
complaint upon the respondent, ·wasatch 'Voolen Mills, charging it 
with the use of unfair methods of competition in commerce, in viola
tion of the provisions of said net. 

Respondent having entered its appearance and filed its answer 
herein, hearings were had and evidence and testimony was thereupon 
introduced in support of the allegations of said complaint before an 
examiner of the Federal Trude Commission, theretofore duly ap
pointed. 

And th~reupon this proceeding came on for final hearing and 
counsel for the Federal Trade Commission and for the respondent 
having submitted briefs, and the Commission having duly considered 
the record, and being now fully advised in the premises, makes this 
its findings as to the facts and conclusion: 

FINDINGS AS TO TilE FACTS. 

PARAGRAPH 1. 'Vasatch 'Voolen Mills, the respondent, is now, and 
has Leen since l\Iay 1916, a corporation duly organized and existing 
under and by virtue of the laws of the State of Utah, with its princi
pal place of business at Salt Lake City in said State, and is engaged 
in the business of selling direct to customers located in Utah, Idaho, 
1\Iontana, and various other States of the inter-mountain section of 
the United States, knit underwear, sweaters, skirts, hosiery, blankets, 
overcoats, leather vests, and other similar merchandise, and in ship
ping, and causing toLe shipped said merchandise when sold, from the 
State of Utah to its customers in other States of the United States, 
in interstate commerce. In the course and conduct of its said busi
ness respondent is in competition with other persons, firms, and cor· 
porations similarly engaged. 

PAR. 2. The respondent was organized in the year 1016 and from 
1916 to April 20, 1918, had machinery and manufactured by the 
process of knitting a proportion of the goods which they sold, but on 
or about April 20, 1918, the respondent became involved in financial 
difficulties and its machinery was sold and the management of the 
respondent thereupon entered into an aO'reement with the Model 
Knitting 'Vorks of Salt Luke City, Utah,ca concern which had ma
chinery and which manufactured by the process of knitting from 
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woolen yarn, underwear, sweaters, skirts and hosiery, and thereafter 
the respondent on its letterhead used the words: 

"WASATCH WOOLEN MILLS 

Consolidated with 

MODEL KNITTING WORKS 

Manufacturers of 

UTAHWEARE 

'V oolen Goods. 

and the Model Knitting 'Vorks made up the garments so ordered and 
delivered them to the respondent who, in turn, caused them to be 
delivered to the custvmers. 

PAR. 3. The business of the respondent has varied during different 
years from $GO,OOO to $125,000. The respondent solicits its business 
by means of solicitors or agents who travel throughout the various 
States in the inter-mountain section and solicit and obtain orders 
direct from the user or consumer of the articles sold. Knitted goods 
of various kinds constitute about 75% of the sales of respondent, and 
of these knitted goods, considered over a period of years, an average 
of 50% is manufactured for respondent by Model Knitting Works, 
the balance being botight from companies in the east and elsewhere. 
For such g:trments as are made by Model Knitting 'Vorks for the 
respondent, the orders, measurements and specifications are sent 
direct by the respondent to the Model Knitting Works which make 
up these orders day by day as they are received, and upon the com
pletion of said orders, the goods are forwarded to the 'V usatch 
·woolen Mills by the l\fodel Knitting 'Vorks, and are by the re
spondent forwarded to the individual customer. 

P .AR. 4. The respondent in addition to its business in underwear, 
sweaters, wool skirts, and other knit goods carried on as set forth in 
paragraph 3 above, also carries a side line of blankets, overcoats, 
and leather vests, the blankets and overcoats which it sells being 
for the most part bought from woolen mills located at Provo, in the 
State of Utah, and the leather vests from Minneapolis. 

PAR. 5. The word "Utnhweare" is a trade name which has been 
in use for years by the Model Knitting 'Vorks and with the consent 
and approval of the Model Knitting Works the respondent features 
the said word on its letterheads, shipping tags, and other literature. 
Respondent uses the trade name" Utah weare" on practically all the 
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knitted sweaters and underwear which it sells, whether made by the 
Model Knitting ·works or by other manufacturers, and it furnishes 
labels bearing this word to the eastern manufacturers from which it 
purchases sweaters and other knitted goods. On the shipping tag 
used by the respondent appear the words "Manufacturer of Utah
weare 'Voolen Goods." 

There is no evidence that the agents or solicitors of the respondent 
ever in any way orally misrepresented to customers the origin of the 
goods offered for sale, but said agents or solicitors aJ,"e instructed 
by respondent to make no statement to a cu:;tomer as to whether 
the articles sold by respondents are manufactured by it to indi
vidual measure, bought from eastern concerns, or made in the State 
of Utah. 

PAR. 6. The respondent at the time of the taking of the testi
mony in this case, to wit, June 15, 1923, did not own any machinery, 
and did not at that time, nor has it since April 20, 1918, manufac
tured in any plant owned by it, any of the products which it sells. 

PAn. 7. The use by respondent of the name "'Vasatch 'Voolen 
Mills, Inc.," as set forth in the complaint herein creates the impres
sion in the minds of the trade and public that the company is en
gaged in the process of manufacturing certain articles which it sells 
by the method of knitting, and lends the public to believe that said 
respondent does actually own or operate a mill or factory in which 
articles sold by it are manufactured. The fact is that respondent 
does not manufacture any of the articles which it sells and does not 
own, control or operate any mill in which knitted goods are manu
factured. 

CONCLUSION. 

That the nets, practices and activities of respondent as herein
above set forth and under the conditions and in the circumstances 
set forth in the foregoing findings ns to the facts are unfair meth
ods of competition in commerce and constitute a violation of Section 
5 of the Act of Congress approved September 26, 1914, entitled, "An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes." 

ORDER '1'0 CEASE AND DESIST. 

This proceeding having been heard by the Federal Trade Commis
sion upon the complaint of the Commission, the answer of the re
spondent and the testimony and evidence, and the Commission hav
ing made its findings as to the facts with its conclusion that the 
respondent has violated the provisions of the Act of Congress ap-
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proved September 2G, 1914, entitled "An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes," 

Now, therefore it is ordered, That the respondent, Wasatch 
Woolen Mills, Inc., cease and desist from doing business under the 
corporate name and style of Wasatch 'Voolen Mills, or any other cor
porate name which includes the word "mills" unless and until such 
respondent actually owns or operates a mill or mills in which it 
manufactures the woolen articles which it sells. 

It is further ordered, That the respondent shall within sixty (60) 
days after the date of the service upon it of this order file with the 
Commission a report in writing setting forth in detail the manner 
and form in which this order has been complied with. 
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FEDERAL TRADE COl\Il\IISSION 
v. 

JENKINS KNITTING MILLS COMPANY. 

CO~fPLAINT, FINDINGS, AND ORDER IN THE MATTER OF THE ALLEGED VIO
LATION OF SECTION II OF AN ACT OF CONGRESS APPROVED SEPTEMBER 

26, 1914. 

Docket 972-November 15, 1923. 
SYLLABUS. 

'Vhere a corporation engaged in the sale or knit underwear, sweaters, ho
siery, and other similar merchandise, which it purchased from the manu
facturers thereof and sold direct to consumers, and neither owning, oper
ating nor controlling any knitting mlll manufacturing the knit goods 
sold by it, used and featured Its corporate name, Jenkins Knitting Mills 
Co., on its labels, shipping tickets, and O:fder blanks, and in its advertis
ing and other trade literature, etc., with the effect of misleading the trade 
and public into believing It to be the manufacturer or the goods sold 
by it: 

Held, That such misrepresentation, under the circumstances set forth, consti~ 
tuted unfair methods of competition. 

Mr. G. Ed. Rowland for the Commission. 

CO:MPLAINT. 

Acting in the public interest pursuant to the provisions of An Act 
of Congress approved September 2G, Hll4, entitled "An Act To create 
a FeJ.cral TraJ.e Commission, to define its powers anJ. J.uties, ~>.nd 
for other purposes," the Federal Trade Commission charges that the 
Jenkins Knitting Company, a corporation, hereinafter referred to 
as responJ.ent, has been and is using unfair methoJ.s of competition 
in interstate commerce in violation of the provisions of Section 5 of 
said Act, anJ. states its charges in that respect as follows: 

PARAGRAl'II 1. ResponJ.ent is now and has been for over one year 
last past a corporation duly organized and existing under and by 
virtue of the laws of the State of Utah with its principal place of 
business at Provo, in said State, nnJ. since its incorporation has been 
and now is engaged. in the business of selling J.irect to customers 
located. in California, Oregon and 'Vashington anJ. various other 
States of the United. States, knit and woven hosiery, sweaters, under
wear, coats, skirts, blankets and similar merchanJ.ise, anJ. in ship
ping or causing to be shipped. said merchanJ.isc, when solJ., from the 
State of Utah to its said customers at various points in other States 
of the United. States. In the course and conduct of its said business, 
respondent is and has been during all of the times mentioned in this 
complaint, in competition with other similarly engaged. 
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PAR. 2. Respondent, in the course and conduct of its said business, 
uses its corporate name "Jenkins Knitting Company," and has 
prominently displayed and does now prominently display its said 
name in its newspaper advertisements, letterheads, order blanks, 
package labels, and other stationery and literature, and has solicited 
and now solicits its business through its agents who travel through
out various States of the United States other than Utah, and solicits 
and obtains orders direct from the users and consumers of the 
articles sold by respondent. Said agents circulate respondent's 
literature above mentioned and also represent orally to their pro
spective customers that the respondent is the manufacturer of the 
articles offered for sale. 

PAR. 3. Respondent has at no time during its existence owned, con
trolled or operated and does not now own, control, or operate any 
knitting or other factory and did not at any time and does not now 
manufacture any of the articles o:fl'ered for sale by it, and has filled 
and now fills the orders received by it from its customers, from 
merchandise purchased by it from the stock of manufacturers and 
others. 

PAR. 4. The use by respondent of the corporate name "Jenkins 
Knitting Company " in the manner above alleged and the course 
of conduct set forth in paragraphs 2 and 3 of this complaint, 
severally, or taken together, have the tendency and capacity to mis
lead and deceive, and do mislead nnd deceive, the purchasing public 
into the mistaken belief that the respondent owns or operates a fac
tory for the knitting of wool and other material in which is manu
factured the articles sold or o:fl'ered for sale by it and that persons 
buying from respondent are buying directly from the manufacturer 
and are thereby saving the profits of the middleman. 

PAR. 5. The above alleged acts and things done by respondent are 
all to the prejudice of the public and respondent's said competitors 
and constitute unfair methods of competition in commerce, within 
the intent and meaning of Section 5 of an Act of Congress entitled, 
"An Act To create a Federal Trade Commission, to define its powers 
and duties, and for other purposes," approved September 26., 1914. 

REPORT, FINDINGS AS TO TilE FACTS AND ORDER. 

Pursuant to the provision of an Act of Congress approved Sep
tember 2G, 1914, the Federal Trade Commission issued and served a 
complaint upon the respondent, Jenkins Knitting Mills Company, 
charging it with the use of unfair methods of competition in com
merce, in violation of the provisions of said act. 

882:11" -26-voL 7-6 
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Respondent having entered its appearance and filed its answer 
herein, hearings were had and evidence and testimony was there
upon introduced in support of the allegations of said complaint 
before an examiner of the Federal Trade Commission, theretofore 
duly appointed. 

And therefore this proceeding came on for final hearing and 
counsel for the Commission having submitted a brief and the de
fendant having notified the Commission of his intention not to file 
any brief and the Commission having duly considered the record and 
being now fully advised in the premises makes this its findings as 
to the facts and conclusion: 

FINDINGS AS TO TilE FACTS. 

PARAGRAPH 1. The respondent, Jenkins Knitting 1\fills Company, 
is a corporation organized and existing under and by virtue of the 
laws of the State of Utah, with its principal place of business at 
Provo in said State, and since its incorporation in January, 1!>22, 
has been engaged in the business of selling direct to customers lo
cated in North and South Dakota, Montana, Idaho, ·washington, 
Oregon, California, Nevada, 'Vyoming, Arizona and New Mexico, 
knit underwear, sweaters, hosiery, skirts and blankets, and similar 
merchandise, and in shipping or causing to be shipped said mer
chandise, from the State of Utah to its said customers at various 
points in other States of tho United States. In the course and con
duct of its said business, respondent is in competition with others 
similarly engaged. 

PAn. 2. The respondent in the course and condnct of its business 
uses its corporate name "Jenkins Knitting Mills Company" and 
has prominently displayed and docs now prominently display its 
said name in its advertisements, on its labels, on its shipping tickets 
and order blanks, and other literature, ancl solicits its business 
through traveling salesmen who travel throughout the various States 
hereinbefore mentioned, and solicit and obtain orders direct from 
the users and consumers of the articles sold by respondent. The said 
agents circulate the literature of the respondent above mentioned and 
solicit and take orders in the name and for the account of the re
spondent, Jenkins Knitting Mills Company. Respondent instructs 
its salesmen not to make any statement regarding where, or by 
whom the articles which it sells are made, unless specifically asked 
by the customer; if no question is asked, the articles are sold as 
being respondent's goods. Respondent docs not know whether its 
salesmen represent to the customers that the articles are made by 
respondent. 
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PAR. 3. Of the knitted goods sold by respondent, about 50% of 
the underwear and 25% of the sweaters are made to order from 
measurements supplied by the customers, the remainder being bought 
in stock sizes at the beginning of the season from the manufacturers 
thereof, and orders received by respondent are filled from said stock. 
Only 10% of the overcoats sold by respondent are made to individual 
measure, the remainder being bought ready-made from the manufac
turers thereof. Respondent purchases the knitted underwear, sweat
ers and hoisery which it sells from several knit goods manufacturers 
in the State of Utah, and buys its woolen goods, such as blankets, 
overcoats, mackinaws and skirts from woolen mills in the city of 
Provo, Utah. In cases where it is necessary, the measurements of the 
customer are taken, and the mills above mentioned manufacture 
the articles to conform to such measurements. 

PAn. 4. The respondent does not now, nor has it at any time dur
ing its existence, owned, operated or controlled any lrnitting mill or 
factory, and does not now manufacture, and has never during its 
existence manufactured any of the articles sold or offered for sale 
by it. 

PAn. 5. The use by respondent of the name "Jenkins Knitting 
Mills Company" as set forth in the complaint herein, creates the im
pression in the minds of the trade and public that the company is 
engngcd in the process of manufacturing certain of the articles 
which it sells by the method of knitting, and leads the public to be
lieve that said respondent docs actually own or operate a mill or 
factory in which articles sold by it are manufactured. 

CONCLUSION. 

That the acts, practices and activities of respondent as hereinabove 
set forth and under the conditions and in the circumstances set 
forth in the foregoing findings as to the facts are unfair methods 
of competition in commerce and constitute a violation of Section 
5 of the Act of Congress approved September 26, 1914, entitled, "An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes." 

ORDER TO CEASE AND DESIST. 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission, the answer of the 
IE>spondent and the testimony and evidence, and the Commission 
ltaving made its findings as to the facts with its conclusion that the 
respondent has violated the provisions of the Act of Congress ap-
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proved September 26, 1914, entitled "An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes," 

Now, tAerefore, it is ordered, That the respondent Jenkins Knit
ting Mills Company, Inc., cease and desist from doing business 
under the corporate name and style of .Jenkins Knitting Mills Com
pany or any other corporate name which includes the words "knit
ting" or "mills " unless and until such respondent actually owns 
or operates a factory or mills in which it manufactures the knitted 
articles which it sells. 

It is further ordered, That the respondent shall within sixty (60) 
days after the date of the service upon it of this order file with the 
Commission a report in writing setting forth in detail the manner 
nnd form in which this order has been complied with. 
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FEDERAL TRADE CO~I~IISSION 
v. 

MRS. E. M. HENNING, JOSEPH M. HENNING, C. WESLEY 
HENNING, AND WILLIAM E. HENNING, INDIVIDUALS, 
TRADING UNDER THE NAME AND STYLE OF PHILLIPS 
GENUINE SAUSAGE COMPANY. 

CO:MPLAINT1 FINDINGS, AND ORDEU IN THE l\IATTER OF THE ALLEGED VIO
LATION OF SECTION 1i OF AN ACT OF CO~GRESS APPROVED SEPTEl\InER 
26, 1014. 

Docket 008-November 15, 1023. 
SYLLABUS. 

Where the name "Phillips" had for many years been applied to sausage made 
and sold by various members of a family of that name in a certain city; 
and thl'renfter the successors to a business founded and conducted by one 
of said family as the " Thomas C. Phillips Sausage Co.," and doing busi
ness as the Phillips Genuine Sausage Co., stated upon the labels of their 
product that the same was "made and prepared by Thos. C. Phillips," 
notwithstanding the fact that said Thos. C. Phillips neither mnue said 
sausage nor had conveyed the right to u~ such legend: 

llcld, That the sale ot goods misrepresented us above set forth constituted 
an unfair method of competition. 

},/r. Thomas II. Baker, Jr. for the Commission. 
}.fr. II. S. Barger and lllr. 0. R. Ahalt of ·washington, D. C., for 

respondents. 
CO~IPLAINT. 

Acting in the public interest pursuant to the provisions of nn Act 
of Congress, approved September 26, 1914, entitled, "An Act To 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes," the Federal Trade Commission charges 
that Mrs. E. M. Henning, Joseph M. Henning, C. Wesley Henning, 
and William E. Henning, individuals, trading under the name and 
style of Phillips Genuine Sausage Company, hereinafter referred to 
as respondents, have been and are using unfair methods of competi
tion in commerce and in violation of the provisions of Section 5 of 
said Act, and states its charges in that respect as follows: 

r ARAGRAPH 1. Uespondents, l\Irs. E. l\I. Henning, Joseph l\1. Hen
ning, C. 'Vesley Henning, and William E. Henning, individuals, 
trading under the name and style of Phillips Genuine Sausage Com
pany, are now, and for more than two years last past, have been, 
among other things, engaged in the manufacture and sale of pork 
sausage in wholesale quantities in the city of 'Vashington, District 
of Columbia, with their principal oflice and place of business in said 
city and District. In the course of their said business, respondents 

, 
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are in connection with other individuals, partnerships and cor
porations similarly engaged. 

PAR. ~· Amongst the aforesaid competitors of respondents is the 
Joseph Phillips Company, a partnership which has its principal 
office and place of business in the city of Washington, District of 
Columbia. The said Joseph Phillips Company, and its predecessors 
have for many years been engaged in the manufacture of pork 
sausage under a secret formula, and in the sale thereof, and have 
since the inception of their businesses labeled, branded and adver
tised their said products under the names of "Phillips Sausage" or 
"Phillips Original All Pork Sausage." The said Joseph Phillips 
Company by reason of their extensive advertising and long use of 
the name "Phillips Sausage" and "Phillips Original All Pork 
Sausage", have built up a large and valuable good-will for their said 
products so manufactured, advertised and sold, and the purchasing 
public of the District of Columbia have, through continued associa
tion, come to understand that the name "Phillips" when applied to 
sausage designates that sausage manufactured and sold by the said 
Joseph Phillips Company. 

PAn. 3. The said Joseph Phillips Company packs said pork sau
sage in one-pound packages which are wrapped in paper and upon 
each said wrapper of which appears the legend: 

. Ask for 
JOS. llJIILLIPS 
Manufacturer of 

TilE OUIGINAL 
ALL POHK SAUSAGE 

U. S. Inspected and I>nssed by Department 
of Agriculture. Establishment No. 60. 

lib. NET. WASIIINOTON, D. c. 
This said legend is printed in red and blue letters upon white 

paper. 
PAn. 4. Respondents for more than two years last past have manu

factured and sold, among other things, a pork sausage put up in one· 
pound packages, lrhich said sausage it ndrertiscs by means of labels, 
circulars and various other printed matter in the following manner: 

PHILLIPS' 
"GENUINE" 
ALL PORK 

IIO~fE MADE SAUSAGE 
MADE AND l)HEPARED llY TIIO::\fAS C. PHILLIPS. 
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The said labels, circulars, advertisements and other printed matter 
so describing the product manufactured and sold by respondents 
have the tendency and capacity to mislead and deceive the con
suming public into the belief that by purchasing the product of 
respondents it is obtaining the product of the said Joseph Phillips 
Company. 

PAR. 5. The statement appearing on said labels, circulars, ad
vertisements and other printed matter that the said product of re
spondents is, "made and prepared by Thomas C. Phillips" is false 
and misleading, for said product is in truth and in fact not made or 
prepared by any Thomas C. Phillips, nor is there any Thomas C. 
Phillips connected with the manufacture or sale of respondents' 
product in any capacity, nor has there been for many years. 

PAR. 6. The practices, acts and conduct of respondents set forth 
above are all to the prejudice of the public and of respondents' com
petitors and constitute unfair methods of competition in commerce 
within the intent and meaning of Section 5 of an Act of Congress, 
entitled, "An Act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes," approved September 
26, 1914. 

U.EPORT, FINDINGS AS TO THE FACTS, AND ORDER. 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, the Federal Trade Commission issued and served 
its complaint upon the respondents herein, charging them with the 
use of unfair methods of competition in violation of Section 5 of the 
provisions of said act. Hespondcnts, Mrs. R .l\[. Henning, 
J oscph .l\1. Henning, C. Wesley Henning and William E. Henning, 
individuals trading under the name and style of Phillips Genuine 
Sausage Co., having entered their appearance and filed their answer, 
pursuant to the order and designation of the Federo1 Trade Commis
sion hearings were had before an examiner of the Commission, and 
testimony and evidence having been introduced in support of the 
charges of said complaint and in opposition thereto, thereupon this 
proceeding came on for final hearing before the Commission upon the 
testimony and evidence introduced, the examiner's report and ex
ceptions thereto, and upon briefs !or both sides, and the Commission, 
having duly considered the record and now being fully advised in 
the premises, makes this its findings as to the facts and conclusion. 
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FINDINGS AS TO THE FACTS. 

PARAGRAPH 1. Respondents, Mrs. E. :M. Henning, Joseph M. Hen
ning, C. Wesley Henning and William E. Henning, individuals trad
ing under the name and style of Phillips Genuine Sausage Co., are a 
partnership engaged in the manufacture and sale of pork sausage in 
the city of 'Vashington, District of Columbia, and have been so en
gaged for more than two years last past, with their principal office 
and place of business in the said city and District, where they are in 
active competition with other persons, firms and corporations simi
larly engaged. 

PAn. 2. The name "Phillips" was first applied to sausage in the 
city of Washington, District of Columbia, by one Thomas ,V. Phil
lips in or about the year 1859, when he commenced the manufacture 
and sale of sausage in the city and District aforesaid uooer his own 
name. During the year of 1885 one Joseph Phillips, son of the said 
Thomas ,V, Phillips, acquired an interest in the said business of 
Thomas ,V, Phillips and conducted the business until the death of 
the said Thomas ,V, Phillips in 1892, under the name of Thomas ,V. 
Phillips & Son. Upon the death of the said Thomas W. Phillips in 
1892 the said Joseph l 1hilli ps came into full possession of the said 
business and continued to manufacture and sell sausage in the city 
of ·washington, District of Columbia, under his own name, and 
sometime between the years of 1892 and 1900 the said Joseph Phil
lips advertised and sold his sausage as "Joseph Phillips' Original 
All I1ork Sausage." The said sausage so manufactured and sold by 
the said Joseph Phillips was manufactured under a secret formula 
originated by the said Thomas ,V, Phillips. 

PAn. 3. On or about the first day of June, 1911, the said Joseph 
Phillips leased unto Fred A. Spicer and Charles II. Leavell the phy
sical properties of his said business and the right to manufacture 
under the name of Joseph Phillips and to manufacture "Joseph 
l 1hillips' Original All Pork Sausage." This contract was renewed 
October 16, 1916, and again on October 9, 1920, the said Joseph 
Phillips retaining for himself and his heirs a reversionary interest 
in said business and agreeing in said contract of leasing not to en
gage in business under the name of Phillips or to manufacture the 
said "Joseph Jlhillips' Original All Pork Sausage" in the city of 
Washington. The said Joseph Phillips further agreed to furnish 
the spices entering into the manufacture of said sausage, which said 
spices were to be mixed under the secret formula by which the said 
sausage had heretofore been manufactured. In the last above-named 
lease the said Joseph l 1hillips conveyed to Spicer and Leavell the 
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right to use all trade names that might have been used by him at 
any time in advertising his said product. The said Spicer and 
Leavell now manufacture and sell in the city of Washington, Dis
trict of Columbia, sausage under the name of "Joseph Phillips Com
pany" and put up said sausage in one-pound packages, wrapped in 
parchment paper bearing the label: 

ASK FOR 
JOS. PHILLIPS 

MANUFACTURER OF 
THE ORIGINAL 

ALL PORK SAUSAGE 
U. S. INSPECTED AND PASS ED 

BY DEPARTMENT OF AGRICULTURE 
ESTABLISHMENT NO. 60. 

One pound net. w· ashington, D. C. 

-the words "The Original " and a border being printed in red ink 
and the remainder of the printing in blue ink, all upon white paper. 

PAn. 4. Thomas C. Phillips, a son of the said Joseph Phillips, 
worked in the sausage factory of his father up to and until about 
the year of 1891, when he left his father and started manufacturing 
and selling sausage in the District of Columbia upon his own 
account, under the name "Thomas C. Phillips Sausage Company." 
About the year 18!)7 or 1898 the said Thomas C. Phillips took in 
as a partner one Joseph Hcnnmg, and together they conducted the 
business as Phillips & Henning up to and until about the year 1!)01, 
when the partnership was dissolved. During the life of the said 
partnership the sausage manufactured by it was sold as "Thomas 
C. Phillips' Sausage." Upon the dissolution of said partnership 
by written agreement signed by both parties, the said Joseph Hen
ning received all manufacturin~ rights of "I>hillips' Sausage 1\feat," 
better known as "Phillips' Genuine Home Made Sausage," and the 
said Thomas C. Phillips assigned and transferred all his rights, 
title and interest to manufacture such sausage meat to the said 
Henning. In the year of 1!)04 Joseph Henning registered as a 
trade-mark in the U. S. Patent Office the label "Phillips' Genuine 
Homo 1\fade Sausage." Said Joseph Henning thereafter continued 
the manufacture and sale of sausage under the said label up to and 
until about 1914, when he assigned his intere!:it in the above-men
tioned business to the respondt>nt 1\Irs. E. 1\I. Henning, his wife, 
who conducted the said business under her own name up to and 
until about 1D17 or 1918, when the said 1\Irs. E. l\1. Henning changed 
the name of said business to" Phillips' Genuine Sausage Company." 
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After the death of the said Joseph Henning the respondent :Mrs. 
E. :M. Henning took into partner8hip the present respondents herein 
and they still conduct the said business and manufacture and sell 
sausage in the District of Columbia under the name and style of 
"Phillips' Genuine Sausage Company." 

PAR. 5. The sausage so manufactured and sold by respondents is 
put up in one-pound packages, each with a wrapper reading: 

PHILLIPS GENUINE 
T ALL-PORK C 
HOME MADE SAUSAGE 

p co. 
1\IADE AND PREPARED BY 

TIIOS. C. PHILLIPS 
NET WEIGHT ONE POUND. 

Upon this label there is in red ink the figure of a pig. The legend 
appearing, upon the label set out next above, to wit, "Made and 
prepared by Thos. C. Phillips,1

' is false and misleading, as the said 
sausage so manufactured, advertised and sold by the respondents 
herein is not made and prepared by Thomas C. Phillips but is in 
truth and in fact made and prepared by the respondents herein 
named, and the said Thomas C. Phillips did not, in the dissolution 
of partnership hereinbefore mentioned, or in any subsequent con
tract or agreement, confer upon. the said respondents any right to 
use the legend "Made and prepared by Thos. C. Phillips." 

CONCLUSION. 

The practices of said respondents as set forth in the foregoing 
findings as to the facts arc unfair and constitute a violation of the 
Act of Congress approved September 26, 1Vl4, entitled, "An Act 
To create a Federal Trade Commission, to define its powers and 
duties, and for other purposes." 

ORDF.R TO CEASE AND DESIST. 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission, the answer of re
spondents, the testimony and evidence submitted, the trial ex
aminer's report upon the facts and the exceptions thereto, and 
the Commission having duly made its findings as to the facts, 
with its conclusion that respondents have violated the provisions of 
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an Act of Congress approved September 26, 1914, entitled, "An Act 
To create a Federal Trade Commission, to define its powers and 
duties, and for other purposes," 

It is rww ordered, That the respondents, Mrs. E. M. Henning, 
Joseph :M. Henning, C. 'Vesley Henning and 'Villiam E. Henning, 
individuals trading under the name and style of Phillips Genuine 
Sausage Co., their agents, servants and employees, do cease and 
desist from directly or indirectly-

Representing, advertising, labeling or branding in any manner 
whatsoever their said sausage as "Made and prepal'cd by Thomas C. 
Phillips," unless and until such products are actually made and pre
pared by Thomas C. Phillips. 

It is further ordered, That respondents, within sixty (GO) days 
a.fter service upon them of this order, file with the Commission a 
report setting forth in detail the manner and form in which they 
have complied with the order to cease and desist hereinbefore set 
out. 
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FEDERAL TRADE COl\Il\IISSION 
v. 

F. B. DUNN ET AL. 

CO~IPLAINT, FINDINGS, AND ORDER IN TilE MATTER OF THE ALLEGED VIo
LATION OF SECTION 5 OF AN ACT 01!' CONGRESS APPROVED SEPTEl\IllER 

26, 1914. 
Docket 742-November 2G, 1!)23. 

SYLLABUS. 

Where certain individuals engaged in the sale of shares in an oil company 
organized by some of them ; in promoting the sale of said shares repre
sented in pamphlets, circulars, letters, and other advertising matter that 
wells of the company were producing 1,400 barrels of oll dally, tllat the 
income therefrom was piling up a dividend account, and that the company 
was paying dividends quarterly at the rate of 24 per cent annually out of 
actual oil production; the fact being that production from said wells 
amounted to less than 50 barrels per day, and the comrmny had no earn
ings sufficient for dividends, or income from nny source other than from 
the sale of stock, out of which to pay dividends, and was actually insol
vent; with the result that the public, or a substantial portion thereof, was 
misled and deceived Into the purchase of n large portion of said oil com
pany's shares: 

Held, That such false and misleading advertising, under the circumstances set 
forth, constituted an unfair method of competition. 

Mr. James M. Brinson for the Commission. 
Mr. Ilorace P. Babson of Dallas, Texas, for respondents R. T. 

Harris, L. G. Wright, S. II. l\Iiles and J. II. Darby. 
Mr. 0. F. Winkler of Dallas, Texas, for respondent T. E. Lester. 

CO~IPLAINT. 

The Federal Trade Commission, having reason to believe from 
a preliminary investigation made by it that F. B. Dunn, R. T. 
Harris, L. G. Wright, T. E. Lester, S. II. 1\Iiles, George F. Barton, 
F. L. McCoy, and J. II. Darby, hereinafter referred to as the re
spondents, have been and are using unfair methods of competition 
in violation of the provisions cf Section 5 of an Act of Congres!';, 
approved September 26, l!H4, entitled, "An Act to create a Federal 
Trade Commission, to define its powers and duties, anJ for other 
purposes," nnJ it appearing that a proceeding by it in respect 
thereof would be to the interest of the public, issues this complaint, 
stating its charges in this respect on information and belief n.s 
follows: 



F. B. DUNN ET AL. 81 

80 Complaint. 

PARAGRAPH 1. That the respondents, F. D. Dunn and R. T. Har
ris, on September 15, 1910, organized the Congressional Oil Com
pany under a declaration of trust, which was recorded in deed 
records of Wichita County, Texas, which association had an author
ized capital stock of $2,000,000, divided into 20,000,000 shares of 
the par value of ten cents each; that the respondents, L. G. ·wright 
and T. E. Lester and S. H. Miles, thereafter became trustees of such 
association; that immediately after the organization of the Congres
sional Oil Company it entered into a contract with the respondent, 
F. B. Dunn, who was operating under the name and style of the 
Congressional Sales Company, whereby said F. B. Dunn, operating 
as the Congressional Sales Company, was made the exclusive agent 
for the sale of 10,000,000 shares of the treasury stock of the Con
gressional Oil Company upon the basis of a commission of 50 per 
cent of the proceeds of the sale of such stock, and the balance of 
the stock of the company was issued to the respondent, R. T. Harris, 
in consideration of the transfer to the association of certain oil 
and gas leases, and the terms of this contract were subsequently 
changed so that said Harris rccE:ived for said leases, so transferred 
to the company, 3,500,000 shares of the company's stock and its 
note for $275,000, which note was subsequently paid out of the 
proceeds of the sale of treasury stock to the public; that also on 
September 15, 19H>, tli.e respondents, R. T. Harris, F. L. McCoy 
and J. II. Darby organized the 'Vichita Trust Company, under a 
declaration of trust recorded in the deed records of 'Vichita Countv, 
Texas, with authorized capital stock of $10,000, which thereafter 
purported to act as the fiscal agent for the Congressional Oil Com
pany, but had no assets and engaged in no other business; that the 
respondent, George F. Darton, individually and operating under 
the name and style of Oil Investors Syndicate, directed the sale of 
the stock of the Congressional Oil Company for the Congressional 
Sales Company and for the respondent, R. T. Harris, and his as
signees, and prepared all the advertising matter used by brokers 
and sub-agents in the sale of the stock in various States of the 
United States. 

PAR. 2. That from September 19, 1919, to 1\fay, 1920, the respond
ents, each acting in their respective capacitits as set out in para
graph 1 hereof, caused the stock of the Congressional Oil Com
pany to be sold to the general public in various States of the United 
States, upon mail orders or through agents upon commission, in 
direct, active competition with other corporations and joint stock 
associations similarly engaged, and respondents caused the certifi
cates of such stock when sold, to be transported to purchasers thereof 
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from the State of Texas through and into other States of the United 
States. 

PAR. 3. That in the sale of the stock of the· Congressional Oil 
Company, as described in paragrap~ 2 hereof, and as an induce· 
ment to purchasers and prospective purchasers to purchase such 
stock, respondents made use of pamphlets, circulars, circular lette~s, 
and other advertising matter which contained numerous false and 
misleading statements of and concerning the Congressional Oil Com· 
pany and its properties and holdings, and caused such advertising 
matter to be transported from the State of Texas through and into 
other States of the United States to prospective purchasers and 
agents of respondents to be used by them in the sale of such stock; 
that among the false and misleading statements contained in such 
advertising matter, as aforesaid, were statements to the effect that 
the company's wells, Nos. 1 and 2, were each producing 1,400 barrels 
of oil per day, which was many times greater than their actual pro· 
duction; that three other wells were being drilled at depths rang· 
ing from 200 to 1,200 feet, and a sixth well would soon be started, 
whereas no such wells were being drilled or in contemplation; the 
acreage of oil leases controlled by the company was also misrepre· 
sented and overstated, and various other statements of equally false 
and misleading character were made of and concerning the property 
and affairs of the company; that such advertising matter was cal· 
culated to and did mislead and deceive those who were induced to 
purchase said stock. 

PAn. 4. That in the advertising matter used by the respondents 
in the sale of stock, as hereinbefore set out, repeated references 
were made to the 'Vichita Trust Company in such a manner as to 
create the false impression that it was a going concern actively 
engaged in a banking and trust company business, and the fact 
that it was a dummy organization without financial responsibility 
and controlled by the promoters of tho Congressional Oil Company 
was concealed by respondents; and statements were made in such 
advertising matter to the effect that tho project and operating 
methods of the Congressional Oil Company had been "Investi· 
gated-approved-recommended," by said Wichita Trust Company; 
purchasers of stock '}'ere further deceived and defrauded by the 
failure of the respondents to disclose in such advertising matter the 
relations existing between the Congressional Oil Company and the 
Congressional Sales Company, and that the sales company was a 
mere device for the furtherance of the fraudulent schemes of pro
moters of the Congressional Oil Company. 



F. B. DUNN ET AL. 83 

80 Findings. 

PAR. IS. That as a means of enhancing the sale of stock of the Con
gressional Oil Company, respondents on January 1, 1920, had a 
dividend of six per cent declared upon the stock issued and out
standing, which dividend was paid in the main out of the capital of 
the association, for its earnings up to that time were not sufficient 
to warrant the payment of such dividend or any dividend, but 
immediately upon the payment of such dividend the advertising mat
ter used by respondents in the further sale of the stock made men
tion of the fact that the company in its first 3 months of operation 
had paid a dividend of 6 per cent, or at the rate of two per cent per 
month, or twenty-four per cent per year, which statement materially 
aided respondents in the further sale of the stock. 

PAR. 6. That in the organization of the Congressional Oil Com
pany, none of the respondents contributed any cash, or bought any 
stock in the company for cash, but said company was simply used 
as a device to enable the respondent, R. T. Harris, to unload on the 
company certain oil leases owned by him, at greatly excessive and 
fictitious prices and at prices greatly in excess of their fair value, 
if they had any value, and to receive in payment therefor the pro
ceeds of the sale of the stock of the company, after certain of the 
other respondents had deducted 50 per cent of the proceeds of the 
sale of such stock as their commission on such sale; that the entire 
proceQ(ls of the sale of the first 5,500,000 shares sold at par went 
to the respondent, Harris, in partial payment for the oil leases trans
ferred by him to the company, which leases were of doubtful value, 
or of no value; that in addition to this payment in cash, said Harris 
also had issued to him 3,500,000 shares of the stock of the company, 
which he proceeded to sell to the public at par, through the re
spondents Dunn and Darton. 

PAn. 7. That by reason of the facts recited, the respondents are 
using an unfair method of competition in commerce, within the 
intent and meaning of Section 5 of an Act of Congress, entitled, "An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes", approved September 26, 1914. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER. 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, the Federal Trade Commission issued and served 
a complaint upon the respondents, F. D. Dunn, R. T. Harris, L. G. 
Wright, T. E. Lester, S. II. :Miles, Geo. F. Darton, F. L. McCoy 
and J. II. Darby, charging them with unfair methods of competition 
in commerce in violation of the provisions of said act. The respond-
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ents with the exception ofT. E. Lester and S. H. Miles filed answers, 
afte~ which hearing was had and evidence introduced in support 
of the complaint, before an examiner of the Commission theretofore 
duly appointed, whereupon the case. was closed and the .testimony 
so taken was reduced to writing and filed in the office of the Federal 
Trade Commission. 

And thereupon this proceeding came on for final hearing and 
counsel for the Commission having submitted brief, the respondents 
having failed to file briefs within the time prescribed or at all or to 
apply, for an extension of time for briefs, or for oral argument, anrl 
the Commission having duly considered the record and now being 
fully advised in the premises, and being of the opinion that the 
methods of competition in question are prohibited by said act, makes 
this its findings as to the facts and conclusions: 

PARAGRAPH 1. The respondents, F. D. Dunn and R. T. Harris, on. 
September 15, 1919, organized under a declaration of trust, the Con
gressional Oil Company, with an authorized capital stock of 
$2,000,000 divided into 20,000,000 shares of the par value of 10 cents 
each. Immediately thereafter respondents, It. T. Harris, F. D. 
Dunn and George F. Darton, entered into an arrangement for the 
sale of 10,000,000 shares of the treasury stock of the Congressional 
Oil Company, and the said F. D. Dunn, operating under the name 
and style of the Congressional Sales Company and respondent 
George F. Barton operating under the name and style of the Oil 
Investor's Syndicate, and at all times with knowledge, consent and 
cooperation of respondent R. T. Harris, caused the stock of the said 
Congressional Oil Company to be sold in the various Stn.tes of the 
United States, upon mail orders or through agents in direct and 
active competition with other persons, partnerships, and corpora
tions, engaged in the sale and distribution of stocks and securities, 
and caused the certificates of such stock to be trnnsported to pur
chasers thereof, from the State of Texas, through and into various 
other States of the United Stutes. 

PAn. 2. Respondents sold and offered for sale the stock of the 
Congressional Oil Company, by means of pamphlets, circulars, let
ters, and other advertising matter which were distributed among 
the agents of respondents and among purchasers and prospective 
purchasers of stock in the various Stutes and Territories of the 
United States by mail and otherwise. Thcs{' pamphlets, circulars 
and other advertising matter contained the following false and mis· 
leading representations: First, that the Congressional Oil Company 
had two wells that were daily producing 1,400 barrels of oil; 
Second, that an income from these two wells was piling up a. divi· 
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dend account and that the Congressional Oil Company was paying 
dividends quarterly at the rate of 24% annually out of an actual oil 
production, whereas, in truth and fact the production of the Con
gressional Oil Company during the period when such representa
tions were made to the public as an inducement to purchase said 
stock, amounted to less than 50 barrels of oil per day, and the Con
gressional Oil Company had no earnings sufficient for dividends as 
advertised and otherwise, nor money from any source with which 
to pay them or any of them except that received from the sale of its 
stock. This company was actually insolvent during the entire period 
when the public was induced by respondents to buy its stock by 
means of the aforesaid false and misleading misrepresentations. 

PAn. 3. The false representations mentioned and each of them in 
paragraph 2 that the Congressional Oil Company had two wells 
producing 1,400 barrels of oil daily and that the company was pay
ing dividends quarterly at the rate of 24% annually, out of an actual 
oil production, had the capacity to mislead and deceive and did mis
lead and deceive the public or a substantial portion thereof into 
the purchase of approximately 19,000,000 shares of its stock. 

PAR. 4. Respondents, L. G. 'Vright, T. E. Lester, S. II. Miles, 
F. L. McCoy and J. II. Darby had no connection with the advertise
ment or sale of the stock in the Congressional Oil Company or any 
of it and neither participated in nor were directly or indirectly con
nected with, or responsible for, any of the false and misleading rep
resentations heretofore mentioned. 

CONCLUSION. 

That the practices of the respondents, F. D. Dunn, R. T. Harris 
and George F. Darton, unJer the conJitions and circumstances de
scribed in the foregoing findings of facts are unfair methods of com
petition in commerce and constitute a violation of the Act of Con
gress approved September 2G, 1!>14, entitled "An Act To create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes." 

OUDER TO CEASE AND DESIST, 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission and the answers of 
respondents, F. ll. Dunn, R. T. Harris, L. G. 'Vright, Geo. F. Darton, 
F. L. McCoy and J. II. Darby; respondents T. E. Lester and S. II. 
Miles having failed to answer, although appearing by counsel, and 
brief of the attorney for the Commission, counsel for respondents 

88!!31 • -2a-voL 7-7 
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having failed to submit brief, and the Commission having made its 
findings as to the facts, with its conclusion that the respondents have 
violated the provisions of the Act of Congress approved September 
26, 1!>14, entitled "An Act To create a Federal Trade Commission, 
to define its powers and duties, and for other purposes," 

It is now ordered, That the responuents, F. B. Dunn, R. T. Harris 
and Geo. F. Darton anu their agents do cease and desist from directly 
or indirectly-

Publishing, circulating, or distributing or causing to be published, 
circulated, or distributed, any magazine, newspaper, pamphlet, circu
lar, letter, advertisement or any other printed or written matter 
whatsoever in connection with the sale or offering for sale in inter
state commerce of stock or securities wherein is printed or set forth 
any false or misleading statements or representations to the effect 
that the property or operation of any corporation, association or 
partnership is in proven oil territory, or any other false or mislead
ing statements or representations concerning the promotion, organi
zation, character, history, resources, assets, oil production, earnings, 
income, dividends, progress or prospect of any corporation, associa
tion or partnership, and 

That the proceeding be dismissed as to responuents L. G. Wright, 
T. E. Lester, S. II. Miles, F. L. l\IcCoy and J. II. Darby, and 

It is further ordered, That said respondents, F. D. Dunn, R. T. 
Harris and Geo. F. Barton, shall within forty ( 40) clays from the 
date of service of this oruer, file with the Commission a report setting 
forth in detail the manner and form in which they have complied 
with the oruer of the Commission herein set forth. 
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FEDERAL TRADE ~OMUISSION 
v. 

GEORGE F. DARTON ET AL. 

COMPLAINT, 1''JNDINGS, AND ORDER IN TilE 1\lAT'l'ER OF THE ALLEGED VIo
LATION OF SECTION 5 OF AN ACT 01•' CONGRESS APPROVED SEPTEMBER 

26, 1914. 
Docket S::i~November 2G, 1923. 

SYI.LADUS. 

'Vhere an lndiviuual engaged In th~ s.tle of oil !>hures in a "syndicate" organ
ized by him; in promoting the sale of said shares through the agency 
of a brokerage company, under an agreement entered Into with the owner 
thereof whereby such owner was to receive a part of the profits from the 
sale of said shares, with the knowledge and consent of such owner repre
sented in letterR, pamphlets, and other advertising matter that one lease 
of the syndicate was a proven lease consisting of a 300 acre tract situated 
In a specified so-called oll fielcl In Texas, and that the syndicate was n 
dividend-paying oil Investment, paying dividends at the rate of 2% 11 

month, or 24% annually; the fact being that said lease was not a proven 
lease and that the syndicate had never 11aid a dividend or earned a profit 
from which a divld('nd could legitimately be paid; with the eft'ect of 
misleading and deceiving the purchasing publlc: 

I!cld, That such practices on the part of said individuals, under the circum
stances set forth, constituted an unfair method of competition. 

Mr. James M. Brinson for the Commission. 
Mr. II. P. Babson of Ft. 'Vorth, Texas, for respondent George 

F. Darton. 
Mr. Rockwood Brown in his own behalf. 

COl\IPLAINT. 

'l11e Federal Trade Commission having reason to believe, from a 
preliminary investigation made by it, that George F. Darton, Rock
wood Drown, Charles N. Edwards, Claude A. Hargis and R. ,V. 
'Vatts, hereinafter referred to as respondents, have been· and are 
using unfair methods of competition, in violation of the provisions 
of Section 5 of an Act of Congress approved September 26, 1914, 
entitled "An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes"; and it appearing that 
a proceeding by it in respect thereof would be of interest to the 
public, issues this complaint, stating its charges in that respect on 
information and belief as follows: 

PARAGRAPH 1. That the respondents, George F. Darton, Claude A. 
Hargis and R. W. 'Vntts are residents of the State of Texas, having 
their offices and places of business in the city of Fort 'Vorth, in said 
State; that the respondent Rockwood Drown is a resident of the 



88 FEDERAL TRADE COMMISSION DECISIONS. 

Complaint. '1F. T. 0. 

State of Montana, having his residence and place of business in the 
city of Billings, in said State; that the respondent Charles N. Ed
wards is a resident of the State of Missouri, having his office and 
place of business in the city of Kansas City, in said State. 

That on or about February 26, 1919, the respondent George F. 
Barton, in the equal interest of himself and that of the respondent 
Rockwood Brown, promoted and caused to be organized a voluntary, 
unincorporated association, known and called by him Consolidated 
Royalty & Leasing Syndicate, under a so-called declaration of trust, 
in which the respondent Charles N. Edwards was named as trustee, 
which declaration of trust declared, among other things, that the 
business of said Consolidated Royalty & Leasing Syndicate was 
the buying, selling and holding of oil properties, leases, lands or 
royalties, and to make a profit for its shareholders from the increased 
values resulting from the drilling of wells by others, anJ. provided 
for a capitalization of $500,000, divided into 500,COO shares of the 
par value of $1.00 each. 

That the respondent Claude A. Hargis succeeded the respondent 
Charles N. Edwards as trustee, under said declaration of trust, and 
at or about the same time, became President of said Consolidated 
Royalty & Leasing Syndicate; that the respondent R. L. Watts 
was, at all times, the secretary of said Syndicate; and that said 
respondents, in the sale of stock in said Consolidated Royalty & 
Leasing Syndicate, and in inducing and procuring subscriptions for 
such stock, and in distributing the same to the purchasers thereof 
and to subscribers therefor, each acted for himself and in conjunc
tion with each other. 

PAR. 2. That the respondents, on behalf of said Consolidated 
Royalty & Leasing Syndicate, and each on behalf of himself, and 
in conjunction with each other, and under the direction of the re
spondent George F. Barton, in the ronduct of the business of pro
moting and organizing said Consolidated Royalty & Lensing Syn
dicate, and in advertising the sale of shares of stock therein, have 
procured subscriptions for stock and purchases of stock from divers 
persons, copartnerships and corporations in various States of the 
United States; that numerous letters and circulars and much ad ver
t ising matter have Leen transported through the mails, and by other 
means, by and on behalf of said respondents, into and through the 
various States of the United States and the District of Columbia, 
to purchasers and prospective purchasers of such stock; that much 
of such stock of said Consolidated Hoyalty & Leasing Syndicate 
hns been sold by said respondents and their agents to divers per
sons, copartnerships and corporations in various States of the United 
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States and the District of Columbia, and that the respondents have 
caused the shares of stock in said Consolidated Royalty and Leas
ing Syndicate so sold, to be transported from the cities of Fort 
Worth and Wichita Falls, in the State of Texas, and from various 
other places, to the purchasers thereof in other States than the State 
from which they were sent, in competition with other persons, co
partnerships and corporations engaged in the sale and distribution 
of stocks and securities. 

PAR. 3. That immediately upon the organization of said com
pany, as aforesaid, the respondents, each for himself and in conjunc
tion with each other, and under the direction of respondents George 
F. Darton and Rockwood Drown, in the course of selling stock 
therein deceived and defrauded the public and particularly that part 
of the public who bought or contracted to buy stock in said Con
solidated Royalty & Leasing Syndicate by causing or inducing such 
purchasers of stock and contractors for the purchase of stock to buy 
or contract to buy the same by means of false, unfair and mislead
ing information, statements, reports and representations concerning 
the plan of organization, assets, resources, business, progress and 
prospects of said company and more particularly deceived and de
frauded the public and that portion thereof who bought or con
tracted to buy stock in said company, as many diu, relying on the 
truth of said information, statements, reports and representations, 
by representing, through advertisements and various other means, 
to the public and customers and prospective and possible customers; 
that Burkley Oil Company's well on Block 72, came in producing 
2,000 barrels of oil per day; that Consolidated Royalty & Leasing 
Syndicate owned practically one-fourth of this production; that 
Consolidated Royalty & Leasing Syndicate was organized under 
the laws of Texas; that it was a royalty and leaseholding company 
formed on banking principles, offering an equal partnership basis 
of fair and square cooperation, assuri~g positive large income, with 
absolute safety; that it was on a dividend-paying basis; that it 
owned 300 acres in Iowa Park-Electra Fields, with a well thereon 
then about 800 feet deep, and that a contract was being made on a 
fifty-fifty basis, for the drilling of other wells; that there were 
twenty-one (21) producing wells in the immediate vicinity of said 
300-acre tract, the most distant of which was not over one and one
fourth miles a way; that it had a tract of forty ( 40) acres with six 
(G) producing wells fully equipped, delivering oil to a pipe line; 
that it owned Burkburnett and Ranger royalties arid lease-holdings; 
that it was paying dividends of 247o annually; that then was the 
time to become a stockholder in this really big Texas Giant, a fully 
paid, non-assessable, dividend-paying oil investment; that it had a 
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300-acre proven lease in Iowa Park Fields; that but a short time 
remained before the books closed for the coming dividend; that said 
Consolidated Royalty & Leasing Syndicate was paying dividends 
at the rate of 2% per month; that the Burkley Oil Company, at 
its annual meeting, had voted to drill up its whole lease; that the 
Burkley Oil Company's well, from which the Syndicate derived 
its income, had only succeeded in running a small amount of oil 
through the pipe line, and that as soon as their check was received 
from this run, it would be used in the payment of dividends; that 
the plan and policy of said Consolidated Royalty & Leasing Syn
dicate offered to its stockholders an equitable, undivided interest 
in several hundred leases scattered over the one hundred and nine
teen {110) counties of Texas; that the llurldey well came in with 
an initial flow of 2,000 barrels, and that this well immediately put 
the Consolidated Royalty & Leasing Syndicate in the dividend
earning class; that a contract had been let to drill a well on the 
big Iowa lease, without cost to the Syndicate; that the office of the 
Consolidated Royalty & Leasing Syndicate was literally swamped 
with orders and telegraphic reservations for its stock; that said 
Syndicate had something like 300 salesmen and nearly 200 brokers 
working out of its office; ·that its royalties pay monthly incomes 
from pipeline companies direct; that there was no personal liability 
to stockholders; that the purchasers of stock in the Consolidated 
Royalty & Leasing Syndicate became the owners of a pro rata 
interest in real, tangible assets; that proceeds of the sale of stock 
all went to buy royalties and leaseholding interests; that it was a 
chartered provision in the organization of said Syndicate that 50% 
of all profits derived from incomes from royalties, production of 
oil, or sale of royalties or leases, must be paid to the stockholders; 
that the funds derived from the.sale of stock, dollar for dollar, were 
invested and reinvested in additional leases and royalties, except 
for minor office expenses, printing and ad vcrtising; that the stock 
of Consolidated Hoyalty & Leasing Syndicate offered conservative 
investors an assured income from its positive plan of organization 
and guaranteed dividcnJs; that said Syndicate owned royalty in
terests in the following oil districts of Texas: Beaumont, Sour 
Lake, San Padre, Joaquin, Caddo, Corsicana, Know lcs, three in the 
Ranger district, two in Burkburnett, one in Bangs and one in 
Drown wood; and that it had the following holdings, viz., two hold
ings in llurkbumett and one hold each in Archer, naylor and Co
manche counties; that it was not o. stock-selling company of the 
'.Isual promotion type; that the 300-acre tract of the Consolidated 
Hoyalty & Leasing Syndicate was sunounded by production; that 
its funds were invested in royalty rights to producing, profit-paying 
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oil properties, and that these royalties Wf're purchased on the known 
amount of production; that the Syndicate's profit income was as
sured. 

Whereas, in truth and in fact, Burkley Oil Company's well on 
lllock 72 did not come in producing 2,000 barrels of oil per day, 
or any other amount of oil daily in excess of about five barrels; 
that Consolidated Royalty & Leasing Syndicate was not organized 
under the laws of Texas, but was a voluntary, unincorporated asso
ciation, organized as hereinbef<>re set forth; that it was not formed 
on banking principles, but was, in fact,. purely a stock-selling 
scheme with no assets of any value; that it did not assure positive 
large incomes, nor any income whatever; that saicl. Consolidated 
Royalty & Leasing Syndicate was never, at any time, on a dividend
paying basis, and never declared or paid a dividend, and never had 
an oil well on the 300-acre tract in Iowa Park-Electra Fields, or 
elsewhere; and that no contract for the drilling of other wells on 
a fifty-fifty basis, or any other basis, was ever made, or was ever 
in the process of being made; that there never were 21 producing 
wells, or any producing wells in the immediate vicinity of said 300-
acre tract in Iowa Park; that it did not own a tract of forty acres, 
with six producing wells, or any producing wells, fully equipped, 
or otherwise, delivering oil to a pipe line; that it never, at any time, 
owned royalty interests or leaseholds in the Ranger oil field, and its 
only holding or interest in or near Burkburnett was its wholly 
worthless royalty interest in Burkley Oil Company's well No. 1; 
that it did not pay dividends of 24j'o annually, or any dividends at 
all; that it never was a big Texas Giant, or any other kind of a 
giant, in the sense that an investment in its stock was a dividend
paying oil investment; that its lease in Iowa Park was not a proven 
lease in the sense that it was an oil-producing territory; that it was 
not about to close its books for a coming dividend, and no dividend 
was ever declared or paid, and no income from which a dividend 
could be paid was E'over recei red by said Consolidated Royalty & 
Leasing Syndicate; that said Syndicate was not paying dividends 
at the rate of 2% monthly, or at any other rate; that the Burkley 
Oil Company did not, at its annual meeting, or at any other time, 
vote to drill up its whole lease, or any portion thereof; that said 
Syndicate did not, at any time, derive an income from Burkley Oil 
Company's well, for the reason that said well did not produce 
sufficient oil to pay operating expenses; that in fact, all of the stock 
issued by said Consolidated Royalty & Leasing Syndicate, and sold 
Ly the respondents herein, was strictly promotion stock, issued to 
the respondents, George F. Darton and Rockwood Drown; that the 
plan and policy of said Consolidated Royalty & Leasing Syndicate 
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·did not offer to its stockholders an equitable, undivided interest, or 
any interest, in several hundred, or any other number of leases 
scattered over the 119 counties of Texas, or any counties of Texas, 
or elsewhere; that the Burkley Oil \Veil did not come in with an 
initial flow of 2,000 barrels, or any flow in excess of about five barrels 
per day, and it did not, either immediately, or at any time, put the 
Consolidated Royalty & Leasing Syndicate in the dividend-earning 
class; that the office of said Consolidated Royalty & Leasing Syn
dicate was never at any time literally swamped, or swamped in any 
sense, with orders and telegraphic reservations for stock, and never 
at any time received orders or telegraphic reservations for stock in 
excess of about $8,000.00; that it never, at any time, had something 
like 300 salesmen, or any number of salesmen, nor nearly 200 brokers, 
nor any brokers, working out of its office, but, on the contrary, the 
sale of the stock in said Syndicate was conducted exclusively by the 
respondents herein; that its royalties did not pay a monthly, or any, 
income from pipe-line companies direct; that, in fact, it had no 
income from pipe-line companies, or from any other source; that 
its stockholders, under the laws of Texas, were and are copartners, 
and each stockholder was and is individually liable for the debts of 
said Syndicate; that said Consolidated Royalty & Leasing Syndicate 
had no real, tangible assets, and therefore, the purchasers of stock 
therein did not become owners of a pro rata, or any other, interest 
in such assets; that the proceeds of the sale of stock in said Syndi
cate did not go, and no part of such proceeds went, to buy royalties 
or leaseholding interests, but, on the contrary, tho proceeds of the 
sale of the stock in said Syndicate which was in fact sold, were 
received and retained by the respondents, George F. Barton and 
Rockwood Brown to their own use; that it was not a chartered 
provision in the organization of said Consolidated Royalty & 
Leasing Syndicate that 50% of all profits derived from the income 
from royalties, production of oil or sales of royalties or leases, or 
any profit, derived from any source, must be paid to the stock
holders; that said Syndicate was not incorporated, and never had a 
charter, but was a \'Oluntary association, as hereinbefore set forth; 
that the funds derived from the sales of stock were not invested, 
or reinvested in additional leases and royalties, or any leases or 
royalties, but all such funds were retained by said respondents, 
George F. Darton and Rockwood Drown, as aforesaid, and that 
said Consolidated Royalty & Leasing Syndicate did not offer con
servative investors, or any investors, an assured, or any income 
whatever; that it had no guaranteed or any dividends, and its stock 
was wholly worthless; that !'aid Syndicate had no royalty or other 
interest in either or any of the following counties or oil districts of 
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Texas: Beaumont, Sour Lake, San Padre, Joaquin, Caddo, Corsi
cana, Knowles, Bangs, Ranger and Brownwood, and had but one 
royalty interest in or near the Burkburnett field, viz., Burkley Oil 
Company's well No. 1, which royalty interest was wholly valueless; 
that it had no leaseholdings in the Burkburnett oil field, and its 
holdings in Baylor, Archer and Comanche Counties, and each of 
them, were of no value as oil producing properties; that the 300 
acre tract referred to in said advertisement and circulars was not 
surrounded by oil production, and no wells producing oil were at 
any time located in its immediate vicinity; that it did not have, and 
never had any funds for such investments or any investment; that 
said Syndicate never had any assured profit income, or any income. 

PAn. 4. That in the course of the organization of said Consoli
dated Royalty & Leasing Syndicate as aforesaid, the respondents 
George F. Darton and Rockwood Drown, with the consent of the 
respondents Charles N. Edwards and Claude A. Hargis, as trustees 
under' said declaration of trust, and as individuals, received and re
tained to their own use, of the authorized capital stock of said Con
solidated Royalty & Leasing Syndicate, 315,000 shares of the par 
value of $315,000.00, in consideration of the transfer to said Syndi
cate, by said respondents, George F. Barton and Rockwood Drown, 
of certain royalty rights and leases of property, which stock so re
ceived and retained by said respondents, George F. Darton and Rock
wood Drown, it was understood and agreed by the respondents 
should be sold in preference to any treasury stock unissued by said 
Syndicate; that with the effect of deceiving and misleading the 
public into the belief that the shares of stock offered for sale and 
sold by said respondents and their agents and associates were shares 
of treasury stock of said Consolidated Royalty & Leasing Syndicate, 
and that the moneys arising from such sales belonged to said Syndi
cate, and would be used solely for the purpose of purchasing royalty 
rights and oil leases, and for the purpose of enabling the respond
ents, George F. Darton and Rockwood Drown, to unload upon the 
public the said 315,000 shares of said stock so retained by them, said 
respondents, each for himself, and in conjunction with each other, 
nnd under the control and direction of said respondents, George F. 
Darton and Rockwood Drown, advertised and circulated false state
ments, false information and false advertisements, to the effect that 
there was no promotion or bonus stock issued by said Syndicate; 
that not one dollar of promotion stock would be issued to any one; 
that the stock of said Syndicate would be sold for cash or in pay
ment of leases, royalties or oil lands at cash prices; that $500,000.00 
annually was a conservative estimate of the Burkley royalty; that 
the combined proceeds of stock sales or exchanges of the Syndicate 
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were being used for but one purpose-the purchase of royalty rights 
and oil lands or leases for Syndicate members; that said Consoli
dated Royalty & Leasing Syndicate was not a stock-selling company 
of the usual promotion type; that every stockholder came into the 
Syndicate on al). equal footing, each paying cash-and paying rur
for his or her stock; that the funds of said Syndicate were invested 
in royalty rights to producing, profit-paying oil properties; that not 
a cent of money received for stock would go for promotion; that 
money invested in the stoek of said Consolidated Royalty & Leasing 
Syndicate all went to buy royalties and leaseholding interests; that 
every dollar invested in the stock of said Syndicate shares alike; 
that the entire capitalization of said Syndicate was intact, and would 
remain so. 

Whereas, in truth and in fact, the only stock issued by said 
Consolidated Royalty & Leasing Syndicate was promotion stock; 
that the stock in said Syndicate was not sold for cash or issued 
in payment of leases, royalties or oil lands at cash prices, but in fact, 
all of the stock of said Syndicate was issued to the. promoters thereof 
for the transfer to it of certain royalty rights and oil leases which 
were, in fact, worthless and of no cash, or other, value as oil pro
ducing or income producing properties; that $500,000.00 annually 
was not a conservative estimate, or any honest estimate of the value 
of the Burkley royalty, but such estimate was grossly exaggerated 
and untrue, and said Burldey royalty was, in fact, worthless; that 
the Burkley Oil Company's oil well in which said Syndicate owned 
said royalty interest, never produced sufficient oil to pay operating 
expenses, and was wrecked and abandoned by its owners; that the 
combined proceeds of sales of stock or exchanges to said Syndicate, 
were not, and neither such proceeds of sales, nor exchanges were 
used for the purpose of purchasing royalty rights and oil lands or 
leases for Syndicate members, or any of such rights or interests, 
but, on the contrary, the proceeds of sale of all such stock was re
tained by said respondents, George F'. Barton and Rockwood Brown, 
for their own use; that said Syndicate was purely a stock-selling 
company of the usual promotion type; that the shareholders did not 
come into the Syndicate on nn equal footing, and that each such 
shareholder did not pay cash, and pay par, for his or her stock, but, 
on the contrary, the entire issued st.ock of said company was acquired 
by tho respondents, George F. Barton and Rockwood Brown, in 
exchange for worthless royalty rights nnd oil leases; that the funds 
of said Syndicate were not invE'sted in royalty rights to producing, 
profit-paying oil properties, but, on the contrary, the only royalty 
fights ever owned or acquired, or in which said Syndicate ever had 
any interest, were wholly valueless; that none of the money invested 
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in the stock of said Consolidated Royalty & Leasing Syndicate was 
used to buy royalties and leasehold interests, or either or any such 
interests, but all of such money was retained by said respondents, 
George F. Barton and Rockwood Brown, as hereinbefore set forth; 
that the entire capitalization of said Syndicate was not intact, and 
did not remain so, but all of the issued stock of said Syndicate was, 
in fact, exchanged for worthless royalties and leaseholds-all of 
which statements, advertisements and representations the respond
ents knew to be false and misleading; and in addition to such false 
reports, false information, false advertising and false representa
tions the said respondents concealed, and failed to disclose to the 
public the fact that said respondents, George F. Barton and Rock
wood Brown, had received and retained to their own use said 
315,000 shares of the stock of said Consolidated Royalty & Leasing 
Syndicate, and were selling the same to the public as treasury stock 
of said Syndicate; that as a result of the false and misleading state
ments, false representations, false advertisements and false informa
tion hereinbefore set forth, numerous persons, copartnerships and 
corporations, relying upon the same, bought stock and subscribed for 
stock in said Consolidated Uoyalty & Leasing Syndicate, to the 
injury of themselves and of respondents' competitors. 

PAR. 5. That the respondents and each of them on behalf of him
self and in conjunction with each other, and under the direction of 
the respondents, George F. Barton and Uockwood Brown, and in 
their behalf as well as in behalf of themselves, in the course of the 
promotion and organization of said Consolidated Royalty & Leas
ing Syndicate, and in the course of the sale of stock therein, in inter
state commerce as aforesaid, made the false and misleading state
ments, false representations and false advertisements hereinbefore 
set forth, and made numerous other false and misleading statements 
and false representations concerning the plan of organization, assets, 
progress and prospects of said Consolidated Royalty & Leasing Syn
dicate, and caused the same to be published in various magazines and 
other publications, and to be transported through the mails and by 
other means to prospective purchasers of stock in said Syndicate, 
and by personal efforts and by the efforts of their agents, committed 
numerous other acts of like character, knowing their falsity and 
tendency to deceive the public. 

PAR. G. That by reason of the facts recited, the respondents are 
using unfair methods of competition in commerce, within the intent 
and meaning of Section 5 of an Act of Congress entitled "An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes," approved September 26, 1914. 
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REPORT, FINDINGS AS TO THE FACTS, AND ORDER. 

Pursuant to the provisions of an Act of Congress, approved Sep
tember 26, 1914, the Federal Trade Commission issued and served 
a complaint upon the respondents, George F. Barton, Rockwood 
Brown, Charles N. Edwards and R. .,y, 'Vatts, charging them with 
the use of unfair methods of competition in commerce in violation 
of the provisionS" of said act. There was no service of a complaint 
on respondent Claude A. Hargis nor appearance by him in person 
or by counsel. 

The respondents George F. Barton and Rockwood Brown, having 
entered appearance by their attorneys and respondents Charles N. 
Edwards, Claude A. Hargis and R. W. Watts, having failed to an
swer or appear either in person or by attorney and Rockwood Brown 
having filed his answer, hearing was had and evidence as to certain 
facts thereupon introduced in support of the complaint before an 
examiner of the Federal Trade Commission theretofore duly ap
pointed, and a stipulation as to other facts having been made by and 
between the attorney for the Commission and the attorneys for Re
spondents George F. Barton and Rockwood Brown, subject to the 
approval of the Commission, the taking of testimony was closed, and 
the evidence including said stipulation reduced to writing and filed 
in the office of the Federal Trade Commission. 

And thereupon this proceeding came on for final hearing and the 
Commission having duly considered the record and being now 
fully advised in the premises makes this its report stating its findings 
as to the facts and conclusion: 

FINDINGS AS TO THE FACTS 

PARAGRAPH. 1. Respondent George F. Barton is a resident of the 
city of Los Angeles and State of California. Respondent Rock
wood Drown is a resident of Billings and State of Montana. Re
spondent Charles N. Edwards is a resident of Kansas City and State 
of Missouri. Respondent R. ,V, Watts is a resident of Honolulu, in 
the Hawaiian Islands. The residence of respondent Claude A. Har
gis is unknown. 

PAn. 2. On or about February 26, 1019, respondent Charles N. 
Edwards caused to be organized, under a so-called declaration of 
trust, with himself as trustee, a voluntary, unincorporated associa
tion, called the Consolidated Royalty & Leasing Syndicate, having 
a capitalization of five hundred thousand shares of the par value of 
one dollar each with its principal office and place of business at Fort 
Worth, in the State of Texas. Thereafter, on or about July 10, 
1919, respondent Rockwood Drown, sold and duly transferred to 
respondent George F. Barton certain so-called oil leases, for a 
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stipulated price of one hundred thousand dollars, who immediately 
thereupon transferred and assigned the same to the said Consolidated 
Royalty & Leasing Syndicate, and delivered to respondent Rockwood 
Brown 315,000 shares of the stock of said company as collateral 
security for payment of the said sum of one hundred thousand dol
lars. The instruments of transfer from respondent Rockwood Brown 
to respondent George F. Darton were duly filed for record while 
those by which the said respondent Darton conveyed said interests 
to the said Consolidated Royalty & Leasing Syndicate were never 
recorded. 

PAR. 3. At the time of the transactions mentioned in paragraph 
2, respondent George F. Darton was engaged in business in the 
city of Fort 'Vorth, in the State of Texas·, under the name and style 
of Darton Brokerage Company. 'Vhen he transferred, as afore
said, the certain leases acquired from respondent Rockwood Drown, 
to the said Consolidated Royalty & Leasing Syndicate, he entered 
into an agreement with respondent Charles N. Edwards, the trustee 
of said company, under and by virtue of which said respondent 
Edwards undertook to advertise and sell the stock of said company, 
using as the agency therefor said Darton Brokerage Company, di
rection of which was relinquished to him for such purpose, with the 
understanding that respondent George F. Darton should receive 
one-third of the profits derived from the sale of such stock, without 
any obligation to bear, or liability for, any expense connected there
with. Thereupon respondent, Charles N. Edwards and respondent 
Claude A. Hargis using the name and style, " ;Barton Brokerage 
Company" proceeded to procure subscriptions for and sell the stock 
of the said Consolidated Royalty & Leasing Syndicate, and did sell 
eight thousand shares thereof, to numerous persons, partnerships 
and corporations, residing in the various States and Territories of 
the United States, in direct competition with other persons, partner
ships and corporations engaged in the sale/or distribution of stocks 
and securities, by circulating and distributing through the mail and 
otherwise among customers and prospective customers in such States 
and Territories, with the knowledge and consent of respondent 
George F. llarton, letters, pamphlets, and other advertising matter 
containing the following false and misleading statements and rep
f£'sentations, to wit: That one lease of said Syndicate consisted of a 
300-acre tract situated in the so-called Iowa Park Oil Field in Texas, 
which was n. proven lease and that the Consolidated Royalty & 
Leasing Syndicate was a dividend paying oil investment, then pay
ing dividends at the rate of 2 per cent per month, 24 per cent 
annually. 
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In truth and fact the said lease was not a proven lease within 
the meaning of that term as employed by oil operators or understood 
by the public or at all and the Consolidated Royalty & Leasing 
Syndicate was not then paying, had never theretofore, and has never 
since, paid, a dividend in any sum whatever, or earned a profit from 
or out of which any dividend could be legitimately paid. 

Respondent Rockwood Drown had no connection with the organi
zation or promotion of the Consolidated Royalty & Leasing Syndi
cate, or the advertisement or sale of its stock or any of it and neither 
participated in, nor was directly or indirectly connected with or 
responsible for any of the representations hereinbefore mentioned. 

PAR. 4. The representations mentioned in paragraph a, that the 
Consolidated Royalty & Leasing Syndicate owned a proven lease 
in Iowa Park Oil Fields, and was a dividend paying oil investment, 
then paying dividends at the rate of two per cent per month, twenty
four per cent annually, were false as aforesaid, had the capacity to 
mislead and deceive, and ·the natural and probable tendency and 
effect of them and each of them was to mislead and deceive the 
purchasing public. 

CmoCLUSION. 

That the practices of the respondents George F. Barton and 
Charles N. Edwards under the conditions and circumstances de
scribed in the foregoing findings of fact are unfair methods of 
competition in interstate commerce and constitute a violation of 
the provisions of Section 5 of the Act of Congress, approved Sep
tember 26, 1914, entitled, "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes."· 

ORDER TO CEASE AND DESIST. 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission, the answer of re
spondent Rockwood Brown, the testimony, together with a certain 
agreed statement of facts and brief of counsel for the Commission, 
respondents having failed to file briefs, and the Commission hav
ing made its findings ns to the facts with its conclusion that the re
spondents George F. Barton ami .Charles N. Edwards have violated 
the provisions of the Act of Congress approved September 20, 1914. 
entitled "An Act To create n. Federal Trade Commission, to define 
its powers nnd duties, and for other purposes," 

It is now ordered, That the respondents George F. Darton nnd 
Charles N. Ed wan]s, indi vidnally and as officers, shareholders, 
agents or trustees of the Consolidated Royalty & Leasing Syndicate 
or as officers, agents or shareholders of any other corporation, asso-
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ciation or partnership and their agents and representatives, do cease 
and desist from directly or indirectly-

1. Publishing, circulating or distributing, or causing to be pub
lished, circulated or distributed, any newspaper, pamphlet, circular 
letter, advertisement or any other printed or written matter whatso
ever in connection with the sale or offering for sale in interstate com
merce of stock or securities wherein is printed or set forth, any false 
or misleading statements or representations to the effect that the 
property or operation of any corporation, association or partnership 
is in proven oil territory, or any false or misleading statements or 
representations concerning the promotion, organization, character, 
history, resources, assets, oil production, earnings, income, divide~ds, 
progress or prospect o:f any corporation, association or partnership, 
and 

2. It is ordered, That this proceeding against Rockwood Brown, 
R. "\V. Watts and Claude A. Hargis be dismissed. 

3. It is further ordered, That the respondents George F. Barton 
.and Charles N. Edwards shall within forty ( 40) days from the 
date of service of this order, file with the Commission a report set
ting forth in detail the manner and form in which they have com
plied with the order of the Commission herein set forth. . 

• 
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FEDERAL TRADE COl\fl\fiSSION 
'V. 

TURNER & PORTER, INC. 

COMPLAINT, FINDINGS AND OnDER IN TIIF. 1\IATI'ER OF THE ALLEGED VIO
LATION OF SECTION 5 OF AN ACT OF CONGRESS APPROVED SEPTEMBER 

26, 1914. 
Docket !lG5-December 7, 1!>23. 

SYLLABUS. 

'Vhere a corporation engaged In the manufacture of business and social sta· 
tionery through the use of a process which involved the application to 
type printing while still wet, of a chemical, and heat, and resulted in a 
raised letter effect closely resembling the more durable results produced 
by engraving, and in the sale of such stationery, 

(a) Designated the same in its advertisements and in Its business generally 
as "Relief-Engraving," with the capacity and tendency to deceive the 
public and with the efTect of causing a portion thereof to purchase its 
products as and for genuine engraved stationery; and 

(b) Falsely claimed that the aforesaid term had been registered in United 
States nnd Canada as Its trade-mark: · 

llcld, That such practices, under the circumstances set forth, constituted unfair 
methods of competition. 

11/r. William 0. Reeves for the Commission. 
Mr. Willard II. Ticlmor, of BuiTalo, N.Y., for respondent . 

CO~IPLAINT. 

Acting in the public interest, pursuant to the provisions of nn Act 
of Congress approved September 2G, 1914, e~titled, "An Act to cre
ate a Federal TraJe Commission, to define its powers and duties, 
and for other purposes," tho Federal Trade Commission charges that 
Turner & Porter, Inc., hereinafter referred to as respondent, has 
been anJ is using unfair methods of competition in interstate com
merce, in violation of the provisions of Section 5 of said Act, and 
states its charges in that respect as follows: 

PARAGRAPH 1. Hespondent is a corporation organized under the 
laws of the State of New York, with principal place of business at 
Buffalo, in said State. Respondent is engaged in the business of 
manufacturin~ and selling business and social stationery, including 
business cards, letter heads, invitations, announcements, calling 
cards, etc., and causes stationery produced and sold by it to be 
transported to the purchasers thereof, from the State of New York, 
through and into other States of the United States. In the course 
and conduct of its said business respondent continuously has been, 
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and is now, in competition with other persons, partnerships and cor
porations similarly engaged in commerce among the States of the 
United States. 

PAR. 2. Respondent, in the course of its business as described in 
paragraph 1 hereof, produces stationery by a process which it 
designates as "Relief-Engraving," although such process is not en
graving, and in no way includes the process of producing an im
pr@ssion on such stationery from engraved plates: That the station
ery sold by respondent is produced upon a type press from ordinary 
type face, and, while the ink is still wet, a chemical in powder form 
is applied, so that it will adhere to the wet ink, and the stationery is 
then passed through a baking process in which the heat causes the 
chemical to fuse and present a raised letter effect, which causes sta
tionery so produc.-d to resemble, in appearance, to some extent, sta
tionery upon which impressions have been made from engraved 
plates. 

PAR. 3. That the word "engraving," particularly when applied to 
stationery, has been well known and understood by the public for a 
long period of years to include only stationery upon which there has 
been made an impression from an engraving, usually a copper plate, 
which has been cut with a graving instrument in order to form an 
inscription or pictorial representation: That the cost of producing 
engraved stationery greatly exceeds the cost of producing stationery 
of like stock, grade and quality produced by the process employed 
by the respondent, as set out in paragraph 2 hereof, and the pur
chasing public has indicated, and has, a decided preference for en
graved stationery over stationery produced by the said process em
ployed by the respondent, or similar processes, for the reason, among 
others, that the fused lettering on stationery produced by respond
ent's said process is easily broken and will peel, and will not retain 
its original attractive appearance, as will impressions from engraved 
plates. 

PAn. 4. That respondent, as a means of inducing the public to 
purchase stationery from it, causes advertisements to be inserted in 
trade publications having general circulation through the several 
States of the United States, and distributes circulars, catalogues and 
other advertising matter to sustomers and prospective customers in 
various States of the United States, in which advertisements and 
advertising matter respondent makes the statement that the words 
"Relief-Engraving" have been registered in the United States Pat
ent Office as the trade mark of the respondent, although no such 
registration has ever been had. The stationery offered for sale by 

88231° -26--\'0L 7-8 
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respondent is described in such advertisements and advertising mat
ter as "Relief-Engraving," and the claim is made that respondent 
is the originator and sole producer of "Relief-Engraving." 

PAR. 5. That respondent, through and by reason of the designation 
of stationery produced and sold by it ·as" Relief-Engraving," thereby 
represents to the public that such stationery is produced by. having 
impressions made thereon from engraved plates, and such designa
tion, and the advertisements and advertising matter of the respondents 
described in paragraph 4 hereof, has the capacity and tendency to 
mislead and deceive the purchasing public, and to induce the public 
to purchase such stationery upon the mistaken belief that the im
pressions upon such stationery were made from engraved plates. 

PAR. 6. The above alleged acts and things done by respondent 
are all to the prejudice of the public and respondent's competitors 
who are engaged in producing and selling genuine engraving, and 
transporting into the different States of the Union and into States 
other than the States where such engraving is produced, and con
stitute unfair methods of competition in commerce within the intent 
of Section 5 of an Act of Congress entitled, "An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes," approved September 26, 1914. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER. 

Pursuant to the provisions of an Act of Congress, approved Sep
tember 26, l!H4, entitled "An Act To create a Federal Trade Com
mission, to def1ne its powers and duties, and for other purposes," 
the Federal Trade Commission issued and served a complaint upon 
the respondent, Turner & Porter, Inc., charging it with the use of 
unfair methods of competition in commerce in violation of the pro
visions of said act. 

The respondent having filed its answer, the testimony of wit· 
nesses was taken and evidence was received, both in support of the 
charges stated in the complaint and on behalf of respondent, before 
an examiner of the Federal Trade Commission theretofore duly 
appointed, whereupon the trial examiner made his report upon the 
facts with proposed findings as to the facts, to which counsel for 
respondent filed exceptions. 

Thereupon the matter came on for final hearing before the Com
mission, upon the complaint, the answer th(\I'eto, the evidence ad· 
duced, the report of the trial examiner and exceptions thereto by 
respondent, briefs by counsel for the Commission and counsel for 
respondent, and was orally argued by counsel, and the Commission 
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having duly considered the record and being now fully advised in 
the premises, makes this its findings as to the facts and conclusion: 

FINDINGS AS TO THE FACTS, 

PARAGRAPH 1. That the respondent, Turner & Porter, Inc., is a 
corporation organized in 1915 under the laws of the State of New 
York, with its principal office and place of business at 49 ""'"est Swan 
St., Buffalo, N. Y., and is now and for several years past has been 
£-ngaged in the business of manufacturing and selling wedding invi
tations, announcements, business cards, Christmas cards, letterheads 
and other business and social stationery to department stores, jew
elers, stationers and dealers who sell direct to the public; that re
spondent causes such articles of stationery so sold by it to be trans
ported to the purchasers thereof, from the State of New York, 
through and into other States of the United States, and in the con
duct of its business has been and is now in competition with numer
ous persons, partnerships and corporations similarly engaged in 
commerce among the several States of the United States. 

PAR. 2. That the stationery produced by the respondent is known 
and advertised to the trade under the term" Relief-Engraving," and 
is produced upon a type press from ordinary type faces, and while 
the ink is still wet a chemical in powder form is applied and by the 
application of heat the chemical so applied is made to fuse with the 
wet ink and present a rnised-letter effect; that the process so described 
is in no way similar to the process of "Engraving" which is well 
known and generally understood by the public to be impressions from 
engraved copperplates or steel dies, which haye been cut into with 
graving instruments in order to form an inscription or name of a 
person or place, is inked in by hand and hand wiped and printed on 
a plate press or die stamp on the card of invitation or letterhead, 
which process takes all of the ink out of the lines and indentations 
cut into the plate or die and gives the raised-letter effect so well
known in the engraving trade; that the prOC('S~ used by respondent 
anJ described above, is known to the dealers in said proJuct as raised 
printing or imitation engraving or process work, and stationery 
proJuced by that process resembles in appearance stationery pro
duced by the art of the real engraver which contains impressions 
made from engraved copperplates or steel dies; that the resemblance 
betwe;'n the stationery produced by the two processes above described 
is so marked as to often confuse the trade and is often a. question 
for expert lmowledge to distinguish the raised printing or imitation 
engraving work from the real engraving; that the art of engraving 
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upon steel and coppc-rplates has been known for centuries, while the 
process of the raised printing or imitation engraving is a modern 
process of recent development; that there is a consid:-rable demand 
for the raised printing or imitation engraved stationery, but the de
mand for stationery so produced by the modern process is much less 
in volume than for the product of the real engraver; that the cost of 
producing engraved stationery is much greater than the cost of pro
ducing stationery by the raised letter or imitation engraving process 
and the real engraving is more substantial and durable as the raised 
printing or imitation engraving letter can be easily scraped off with 
the finger nail, hence more easily loses its new and attractive appear
ance; that the public has come to test stationery by passing a finger 
over the surface of the writing on a card or invitation, and if the 
" feel" is that of a raised surface they have come to believe that in
dicative of a real engraving made from a copperplate or steel die. 

PAR. 3. That respondent, in the course of its business, has caused 
advertisements to be printed in magazines and trade publications 
having general circulation throughout the several States of the 
United States, and has published circulars, catalogues, and other 
advertising matter, and caused same to be distributed to customers 
and prospective customers in the several States of the United States, 
in which advertisements and advertising matter respondent made the 
claim that the words "Relief-Engraving" has been registered in the 
United States and Canada as a trade-mark of respondent, when as 
a matter of fact no such registration had been had; that it appears 
from respondent's answer to the complaint in this case that when 
respondent learned that its application for registration for the 
words "Relief-Engraving, as a trade-mark, had not been per
fected and allowed, that said respondent ceased to claim in its adver
tisements, and advertising matter, that such words had be:'n so reg
istered. 

PAR. 4. That the use by respondent of the word " Engraving" 
as a part of the compound word "Relief-Engraving, in its 
advertisements, in trade periodicals, and in its business generally 
is confusing and misleading, and has a capacity and tendency to 
deceive the public, who have come to believe that the word "En
graving," as applied to stationery, means an impression made upon 
stationery from engraved copper plates or steel dies; that this 
causes portions of the public to purchase said raised printing or 
imitation engraving believing they are purchasing work of the real 
engraving made from copper plates or steel dies. 

PAn. 5. That respondent has pursued the policy of informing 
the dealers through whom it distributes stationery produced by it, 
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that such stationery is not engraved stationery, but that same is 
produced by the process described in paragraph 2 hereof; but 
the mere use of the word "Engraving" as a part of the compound 
word "Relief-Engraving" to designate the product of respondent, 
which is not engraving, is confusing, misleading, and capable of 
deceiving large numbers of the purchasing public. 

CONCLUSION. 

That the practice of the respondent as set forth in the foregoing 
findings as to the facts are in the circumstances therein set forth, 
unfair methods of competition in interstate commerce in violation 
of the provisions of an Act of Congress, approved September 2G, 
1914, rntitled "An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes." 

ORDER TO CEASE AND DESIST. 

This proceeding having been heard by the Federal Trade Commis
sion upon the complaint of the Commission, the answer of the re
spondent, the testimony and the evidence, the trial examiner's re
port upon the facts and the exceptions thereto, and upon the briefs 
and argument of counsel, and the Commission having made its 
findings as to the facts and its conclusion that the respondent has 
violated the provisions of Section 5 of an Act of Congress approyoo 
September 2G, 1914, entitled "An Act To create a Federal Trade 
Commission, to define its powers and duties, and for .other purposes," 

Now, therefore, it is ordered, That the respondent, Turner & Por
ter, Inc., its officers, directors, representatives, agents and employees 
cease and desist: 

(1) From causing advertisements to be published in magazines, 
trade papers, or other publications of general circulation among the 
States of the United States, and from causing circulars, catalogues, 
and other forms of advertising matter, to Le distributed in the 
several States, in which advertisements and advertising matter the 
claim is made that the word" Relief-Engraving" has been registered 
in the United States and Canada as the trade-mark of respondent, 
or for any similar purpose. 

(2) From usinrr "Relief-Enrrravinrr" or the word "En!!Tavinrr" n 1':> n o <'>! 

either alone or in combination with any other word or words, in its 
advertisements and advertising matter, to designate or describe 
stationery sold Ly it, the lettering, inscription or designs on which 
have been printed from inked type faces, electrotypes, or similar 
devices, and which stationery docs not have thereon impressions 
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from engraved plates or dies, and which lettering, inscription or 
designs, have been given a raised letter effect by the application of 
a chemical in powder form to the ink while it was still wtlt, then 
subjecting same to heat thereby causing the chemical so applied to 
fuse with the wet ink. . 

It is further ordered, That the respondent shall file with the 
Federal Trade Commission, within ninety days from the date of 
this order, its report in writing, stating the manner and form in 
which this order has been conformed to and shall attach to such 
report two copies of all circulars, advertisements, devices or labels 
distributed or displayed to the public by the respondent in con
nection with the sale of its product, in interstate commerce, sub
sequent to the date of this order. 
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DR. HERMAN HEUSER. 

COMPLAINT, FINDINGS AND ORDER IN THE ~lATTER OF THE ALLEGED VIo
LATION OF SECTIOl'l" l'i OF AN ACT OF CONGRESS APPROVED SEPTEMBER 
26, 1914, 

Pocket 95()-December 19, 1923. 
SYLLABUS. 

Where the owner of patents covering a process for the manufacture of non
alcoholic beer wrote numerous letters notifying various concerns that they 
were operating under a process infringing his patents, advising them to 
discontinue the use thereof, and threatening legal proceedings to enforce 
such discontinuance and the payment to him of the profits derived from 
the use thereof, without ln fact taking any such steps except in the case 
of two suits instituted more than a year after the sending of the above 
letters, and after the service of complaints upon him grounded upon the 
aforesaid course of conduct: 

Held, That such threats against the customers or licensees of a competitor, 
under the circumstances set forth, constituted an unfair method of com
petition. 

Mr. lV. T. Roberts for the Commission. 
Mr. George .A. Oltritton of Dyrenforth, Lee, C4ritton and 'Viles, 

Chicago, Ill., for respondent. 

COMPLAINT., 

Acting in the public interest pursuant to the provisions of an act of 
Congre~, approved September 2G, 1V14, entitled "An Act to create 
n Federal Trade C01nmission, to define its powers and duties, and for 
other purposes," the ,Federal Trade Commission charges that Dr. 
Herman Heuser, hereinafter referred to as respondent, has been 
and is using unfair methods of competition in commerce, in vio
lation of the provisions of Section 5 of said Act, and states its 
charges in that respect as follows: 

PARAGRAPII 1. The Daltimore Process Co. is a corporation engaged 
in the manufacture and sale of non-alcoholic beverages, with its 
principal place of business located in the city of Daltimore, State 
of Maryland. In the course of its business the said Daltimore Pro
cess Co. causes the products manufactured by it to be transrJorted 
from its place of business in the city of Daltimore, State of Maryland, 
to the purchasers thereof located in other States and in the conduct 

1 As amended. 
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of such business is in direct and active competition with other per
sons, partnerships and corporations similarly engaged. 

PAR. 2. The said Baltimore Process Co. is the owner oJ certain 
letters patent issued to Alexander L. Straus in November, 1917, by 
United States Patent Office for the manufacture of certain non
alcoholic beverages and in the course of its said business it licenses 
other brewers and manufacturers located in several States of the 
United States to manufacture and sell non-alcoholic beverages unuer 
said letters patent, and said brewers and manufacturers, licensees, 
in the course of their business cause the non-alcoholic beverages so 
manufactured by them under such licenses to be transported from 
their places of business in the several States to the purchasers thereof 
located in States other than the places of manufacture, and in the 
conduct of said business are in direct and active competition with 
other persons, partnerships and corporations similarly engaged. 

PAR. 3. The said respondent, Dr. Herman Heuser, located at 2!> 
South La Salle St., Chicago, Ill., was granted letters patent by 
United States Patent Office in 1\fay, HHV, for a process for the manu
facture of certain non-alcoholic beverages and for a number of years 
thereafter licensed brewers anu manufacturers locateu throughout 
the several States to manufacture and sell said non-alcoholic bever
ages under said letiers patent. Pursuant to the license agreement 
entered into between said respondent, Dr. Herman Heuser, licensor, 
and sai<..I brewers and manufacturers, licensees, the said brewers and 
manufacturers cause the non-alcoholic beverages manufactured by 
them to be transported from their places of business in the several 
States to the purchasers thereof located in States other than the places 
of manufacture and in the conduct of said business are in direct 
and active competition with other persons, partnerships and corpo
rations similarly engaged, including the said Baltimore Jlrocess Co. 
and the brewers and manufacturers who arc manufacturing and 
selling non-alcoholic beverages as licensees under said letters patent 
owned by the said Baltimore Process Co. 

PAR. 4. The said respondent, Dr. Herman Heuser, on June 13, 1!>21, 
and September 19, 19~1, caused a letter of warning to be sent to 
licensees of the said Baltimore Process Co., advising them that the 
process they were using in the manufacture of their said non-alco· 
holic beverages, made under licenses granted to them by said Balti
more Process Company, was an infringement of certain patents 
owned by the said respondent, Dr. Herman Heuser, and threatening 
that unless the said brewers and manufacturers discontinued the use 
of the said process owned Ly the said 13altimore Process Co., legal 
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steps would be taken to compel them to discontinue the use of said 
process and to enforce the payment to the said respondent, Dr. Her
man Heuser, of profits resulting from said use. 

PAn. 5. The sending of the aforesaid letter of warning by the said 
respondent, Dr. Herman Heuser, in the manner and form and under 
the circumstances above set forth, was calculated to bring, and had 
the capacity and tendency of bringing the patented process of the 
said Baltimore Process Co. under suspicion among the brewers and 
manufacturers so notified ns possible infringement of said letters 
patent owned by the said respondent, Dr. Herman Heuser; and by 
causing the fear of a possibility of incurring liability to said re
spondent in the premises, tended to intimidate and coerce said 
brewers and manufacturers into discontinuing the use of the process 
owned by the said Baltimore Process Co. and in some instances to 
use instead the process patented by the said respondent, Dr. Herman 
Heuser, and now owned by the United States Process Corporation, a 
corporation which was organized in January, 1022, by the said Dr. 
Herman Heuser and to which he assigned the said letters patent. 

PAn. 6. The letters of warning and threats to sue by respondent 
as set out in paragraph 4 of this complaint charged that the prepa
rations manufactured and sold by the persons holding licenses 
from the Baltimore Process Co. were infringements of patents held 
by the said respondent, such threats not being made in good faith 
intending to bring such suits, but for the purpose of injuring said 
competitors and of intimidating them, their agents, customers and 
prospective customers, and causing them to cease to operate under 
the licenses issued to them by the said Baltimore Process Co. 

PAn. 7. The foregoing nets and things done by said respondent 
are all to the prejudice of the public and of respond('nt's competitors, 
and constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress entitled, 
"An Act to create a Federal Trade Commission, to definie its powers 
and duties, and for other purposes," approved September 26, 1014. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER. 

Pursuant to the provisions of an Act of Congress, approved 
September 2G, 1914, the Federal Trade Commission issued and served 
a. complaint upon the respondent, Dr. Herman Heuser, charging 
h~m with the use of unfair methods of competition in commerce in 
VIolation of the provisions of said act. 

The respondent having entered his appearance and filed his an
swer herein, hearings were had before 1\fr. 'Veb 'Voodfill, an ex-
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aminer of the Federal Trade Commission theretofore duly appointed, 
at which hearings evidence was introduced in support of the allega
tions of said complaint and on behalf of the respondent. This pro
ceeding coming on for final hearing and the Commission having 
heard argument of counsel, and hav-ing duly considered the record, 
and being now fully advised in the premises, makes this its findings 
as to the facts and conclusion: 

FINDINGS AS TO TIIE FACTS. 

PARAGRAPH 1. That respondent, Dr. Herman Heuser, is a resident 
of the city of Chicago, State of Illinois, and has been for more than 
five ( 5) years last past; that the said respondent was granted cer
tain letters patent by the United States Patent Office for a process 
for the manufacture of non-alcoholic beer, said letters patent being 
of number, subject-matter, and date as follows: 

No. 1302550, manufacture of non-alcoholic hopped beverages, 
patented Uay 6, 1919. 

No. 1308588, preparation of alcoholic reduced beer, patented 
July 1, 1919. 

No. 14889, manufacture of alcoholic reduced beer, reissued, 
June 22, 1920. 

That on January 3, 1922, the said respondent transferred and as
signed the above mentioned letters patent to the United States 
Process Corporation, a corporation duly organized and existing un
der and by virtue of the laws of the State of Illinois, having its 
principal office in the city of Chicago; that said United States 
Process Corporation under and by virtue of the above-named pat
ents, licenses brewers and manufacturers located in the various States 
of the United States to manufacture, and sell non-intoxicating, 
hopped Leverages to licensees under said above-named letters patent; 
that the said United States Process Corporation is controlled by the 
said respondent and as licensor receives as royalty from the above
mentioned licensees for the right to operate under aforesaid letters 
patent, the sum of twenty-fhe cents per barrel of thirty-one gallons 
of beer manufactured under said license; that the above-mentioned 
brewers, licensees, caused the said hopped beer so manufactured by 
them to be transported from the different places of manufacture 
through and into various other States of the United States, to pur
chasers located in the various other States as aforesaid; that the said 
brewers, manufacturers and licensees in cnusing their product to be 
transported as herein set out, are in direct competition with other 
persons, firms and corporations similarly engaged, including brew
ers, manufacturers and licensees who are manufacturing and selling 
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non-alcoholic beverages under letters patent owned by the Baltimore 
Process Co., of the city of Baltimore, State of Maryland, which 
letters patent were originally procured by, and issued to Alexander 
L. Strauss, of the city of Baltimore, and by him transferred to the 
Baltimore Process Co., a corporation having its principal office in 
the city of Baltimore, in the State of Maryland. 

PAn. 2. That the said Baltimore Process Co. is now, and for 
several years past has been engaged in the manufacture of certain 
materials which are used in the manufacture of non-intoxicating 
beer, which product, so manufactured is placed in barrels, sold and 
shipped under the name of Baltimore Process Concentrates to a great 
many different purchasers located in a large number of the States of 
the United States, which said product has been for several years sold 
in large quantities and shipped in interstate commerce as aforesaid; 
that the said Baltimore Process Company receives from the above
mentioned licensees and purchasers of said product the sum of eleven 
cents per pound in carload lots, and thirteen cents per pound for 
less than carload lots for the product manufactured under said 
above-mentioned letters patent. That the said product known as 
Baltimore Process Concentrates, is used in the manufacture of non
intoxicating beer according to the formula and process set out and 
described in the letters patent procured by the said Alexander L. 
Strauss, and now owned and controlled by the Baltimore Process 
Company. 

PAR. 3. The letters patent secured by Alexander L. Strauss, and 
now owned and controlled by the Baltimore Process Company, are 
set out and described as follows: 

(1) An application filed February 23, 1917, on which letters 
patent issued April 17, 1917. 

(2) An application for reissue filed August 4, 1917, and there- • 
issued letters patent granted on this application, November G, 
ing nonalcoholic beer filed October 15, 1917, on which patent 
issued :May 7, 1!H8. 

(4) An additional application was filed on November 14, 19H>, 
1917. 

(3) An application for improvements in the process of mak
All these letters patent set out in detail the method employed by 

Alexander L. Strauss in the manufacture of this product. 
on which letters patent issued April 13, 1920. 

PAn. 4. The respondent, on June 13, 1921, and again on September 
19, 1921, caused a large number of letters to be sent to various per
sons, firms and corporations located in different States, notifying 
them that they were operating under a process for the manufacture 
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of near beer, which process, so used, constituted an infringement of 
patents held by the said respondent, naming the patents by number, 
which are heretofore set out and described, said patents being held 
by, and the property of, the said respondent; that the said attorneys 
on behalf of the said respondent advised the said licensees of the 
said Baltimore Process Company and others to discontinue the use 
of the said process. That on failure of the said licensees and others 
so to do, said attorneys, on behalf of the said respondent, would 
take legal steps to compel discontinuance thereof, and force payment 
to the said respondent of the profits derived by said licensees from 
the use of the said process. That among the persons, firms and cor
porations receiving the above-mentioned letters were the F. "\V. Cook 
Company of Evansville, Indiana, and Schmicl1 Brothers of Freeport, 
Illinois; that at the time the said F. ,V. Cook Company received the 
said letter, as aforesaid, they advised the respondent's attorneys in 
answer to said letter that they were not using the Baltimore Process 
Company's product or process, and that they had not used same for 
more than one year previous to the receipt of said letter; that at 
the time the said Schmich Brothers received said letter as heretofore 
set out, they had ceased manufacturing near beer and were using no 
process of any kind. 

PAR. 5. That on December 16, 1!>22, the Federal Trade Commis
sion issued a complaint against the said respondent and notice of 
service of said complaint issued on same date and was received by 
respondent, in Chicago, on December 18, 1922, and respondent filed 
his answer in the Federal Trade Commission office on January 10, 
1!>23. Following the filing of this complaint against respondent on 
January 25, 1923, the respondent filed suit against F. "\V. Cook Com
pany in the United States District Court, district of Indiana, in the 

·name of the United States Process Corporation. 
On February 2, 1923, the Federnl Trade Commission issued an 

amended complaint, the same being the complaint under which the 
testimony in this case was taken, and notice of service of said 
amended complaint issued on the same date, and the notice of servioo 
and copy of the complaint were received by the respondent, in Chi
cago, on February 5, 1923, and he filed his answer in the Federal 
Trade Commission office on February 14, 1923. Following the issu
ing of this amended complaint, the respondent, on the Gth day of 
February, 1923, caused the United States Process Corporation to 
file a suit against Matthias Schmicl1 and George Schmich, doing busi
ness under the firm name of Schmich llr~thers, in the United States 
District Court of the Northern District of Illinois, 'Vestern Division. 
This suit, as well as the suit against the F. ,V. Cook Company before 
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mentioned, charges that the defendants were infringing the letters 
patent granted to Herman Heuser, before set out and described, 
which letters patent were alleged at that time to be held and owned 
by the United States Process Corporation. At the time evidence was 
taken before an examiner of the Commission under this complaint 
both of said suits were still pending. The two suits mentioned and 
described in this paragraph are the only suits filed by the respond
ent or the United States Process Corporation for alleged infringe
ment of the patents issued to the said respondent. 

CONCLUSION. 

The practices of the said respondent, under the conditions and 
circumstances described in the foregoing findings are unfair methodi-1 
of competition in interstate commerce, and constitute a violation of 
an Act of Congress, approved September 2G, l!H4, entitled "An Act 
to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes." 

ORDER TO CEASE AND DESIST. 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission, the answer of re
spondent, and the testimony and evidence received by the examiner 
of the Commission, and the Commission having made its findings 
as to the facts and its concl'usion that the respondent, Dr. Herman 
Heuser, has violated the provisions of an Act of Congress approved 
September 26, 1914, entitled, "An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes," 

It is now ordered, That respondent, Dr. Herman Heuser, hi~ serv
ants, agents, representatives and employees, cease and desist from 
directly or indirectly, 

Threatening, by letters or otherwise to institute suits ags.inst 
manufacturers of non-alcoholic beer, for the infringement of the 
process claimed in respondent's letters patent, without in good faith 
intending to institute such suit or suits, and in fact following up 
such threat, or threats, with ~uit, or suits, brought within a reason
able time, unless such acts shall be desisted from. 

It is furt!Ler ordered, That respondent, within sixty (GO) days 
after the service upon him of this order, shall file with the Commis
sion a report in writing setting forth in detail the mannt'r nnd form 
in which he has complied with the order to cease and desist hereto
lure set forth. 
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l\IEl\IORANDUl\1 OF DISSENT llY COl\11\IISSIONEll VAN FI.EET. 

I clo not believe the necessary element of public interest exists in 
this case. This is not on account of the nature of the case. An often 
used method by those seeking the elimination of competition has 
been to harass weak competitors by threats of patent litigation. nut 
in this case it would appear that applicant and respondent are 
equally matched and the controversy is a private one which they 
may settle and which will ultimately be settled in the litigation now 
pending. 
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FEDERAL TRADE COMMISSION 
v. 

CHAMBER OF COMMERCE OF MINNEAPOLIS ET AL. 

COMPLAINT, FINDINGS, AND ORDER IN TilE MATTER OF THE ALLEGED 

VIOLATION OF SECTION li OF AN ACT OF CONGRESS APPROVED SEPTEMBER 

26, 1914. 
Docket 6!14-December 28, 1!123. 

SYLLABUS. 

Where a nonstock corporation engaged in conducting a grain exchange which 
constituted the largest wheat market in the United States and 11n im
portant center for deallngs in other grain, and was operated for the 
exclusive use and profit of its members: its officers and members, com
posed chiefly of individuals and concerns engaged in the terminal elevator, 
llne elevator, and cash and future commission business, deallng in a very 
large proportion of all grain received in their city, and engaged in com
petition with a cooperative organization and its stockholders, composed 
of many thousands of farmer grain growers, and with the members of an 
exchange, established by said organization ami others, and located in a 
ncar-by city: a company engaged in the publication of a grain trade 
periodical sent to farmer elevator companies, independent grain dealers, 
farmer grain growers, and others Interested In the grain trade, and cap
tioned the "Co-operative Manager and l!'armer": and stockholders thereof, 
and editors of said paper: ln pursuance of a conspiracy to injure and 
destroy the business of said cooperative organization and exchange, 

(a) Published and circulated false and misleading statements concerning the 
financial standing, the business, and the business methods, of said co
Ollerative organization and exchange, and their officers and members, by 
means of articles ln said " Co-operative Manager and l!'armer," In the 
"International Grain Grower and Equity Farm News", theretofore the 
"Official Organ" of a farmers cooperative ast:~ueiatlon with which the 
aforesaid cooperative organization bad been affiliated, and which legend 
the paper still bore while carrying such articles, by means of articles In 
other trade periodicals and daily newspapers, and by means of reprints, 
pamphlets, and otherwise: and 

(b) Instituted vexatious and unfounded suits against said cooperative or
ganization, with the Intent to destroy the business of members of said 
exchange, and to eliminate the competition of those engaged in the co
operative marketing of grain In the city of said corporation and its mem
bers and ln the Rurrounding territory, and with the etl'ect of causing it 
expenses running Into many thousands of dollars and of Injuring and 
hindering Its business : and 

Wh<'re the aforesnld corporation, and Its officers and members, 
(o) Combined and conspired among themselves and with others to Induce 

and eomp£>1 Its members to refuse to deal wlth said cooperative organiza
tion or lts stockholders, or with the members of said exchange, wlth the 
intent to eml.larrass and destroy the business of said or£"anlzatlon and 
that of Its rueruLers as compeUtl\'e grain dealers; 
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(d) Declined to permit the telegraph compn.nles to furnish quotations on grain 
transactions in the exchange room of said corporation, to such cooperative 
organization or exchange; 

(e) Passed and enforced regulations and usages prohibiting the members from 
conducting their business in accordance with the cooperative method of 
marketing grain; 

(f) Denied admission to membership to representatives of farmer grain 
growers or shippers, on accoWlt of their aforesaid method of doing 
business; 

(g) Passed and enforced rules and regulations which resulted in compelllng 
shippers of grain from country points or from the aforesaid near-by city, 
to pay commissions and other charges not exacted of shippers from other 
markets; and 

(h) Passed and enforced rules and regulations which prohibited the members 
from paying more for grain purchased on track at country points or from 
farmers or country shippers, than the market price in the city of said 
corporation and members, or market price of similar grain then prevail
ing in the exchange room of said corporation, less freight, commissions, 
and other charges ; 

With the result that said corporation, its officers and members secured and 
maintained a monopoly of the grain trade at said city and within one 
hundred miles thereof, as tltey conspired to do, and competition between 
said members and sold cooperative organization and exchange, and the 
stockholders and members thereof', was unduly hindered and restrained; 

Held, That such practices, substantially as described, constituted unfair 
methods of competition. 

Mr. M. Markham Flannery for the Commission. 
Mr. David F. Simpson of Lancaster, Simpson, Junell & Dorsey 

of Minneapolis, Minn., for respondents. 

COMPLAINT. 

I. 

The Feueral Trade Commission, having reason to believe, from a 
preliminary investigation made by it, that the Chamber of Com
merce of :Minneapolis; the officers, board of directors, and members 
of the Chamber of Commerce of Minneapolis, l\fanager l")ublishing 
Company; John II. Adams; and John F. Flemming, all hereindter 
referred to and named as respondents herein, have been, and are, 
using unfair methods of competition in interstate comme'rce in viola· 
tion of the provisions of an Act of Congress approved September 26, 
1914, entitled ".An act to create n Federal Trade Commission, to 
define its powers and duties, and for other purposes," and it appear· 
ing that a proceeding by it in respect thereof would be to the interest 
of the public, issues this complaint, stating its charges in that respect 
on information and belief, ns follows: 
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PARAGRAPH 1. That the respondent, the Chamber of Commerce of 
Minneapolis, hereinafter referred to as Chamber of Commerce, is a 
nonstock or membership corporation, organized and existing for the 
profit of its membe-rs under and by virtu~ of the laws of the State of 
Minnesota, and engaged in the business of conducting a grain ex
change, or market, for the exclusive use of its members, wherein ap
proximately 200,000,000 bushels of grain are bought, sold and ex
changed annually by and between such members dealing on their own 
account and for the account of others; that said Chamber of Com
merce is also engaged in the business of buying, selling and exchang
ing valuable business and commercial information consisting chiefly 
of price quotations of various kinds of grains and other market news 
which it causes to be transported by means of mail, telephone, tele
graph and otherwise, to and from its said exchange located at its 
principal office and place of business at the City of Minneapolis, in 
the State of Minnesota; and to, from and among numerous other so
called regular grain exchanges and members thereof located through
out numerous States of the United States, and to and among its ~aid 
members and to thousands of the general public who are not mem
bers of said exchange and who are located througho~t the various 
States of the United States; that the Government of the respondent, 
Chamber of Commerce is vested in a board of thirteen directorR. in
cluding its president and two vice presidents; that as a condition 
precedent to and in consideration for membership in said Chamber 
of Commerce, members are required to agree to be governed by the 
charter, rules, regulations, usages and customs of said Chamber of 
Commerce and by all amendments and additions to said rules and 
regulations and to bind by such agreement their heirs, executor~, ad
ministrators, and assigns; that said rules provide penalties which 
may be imposed for violation thereof in the nature of fines, censure, 
suspension or expulsion; that said rules, resolutioni, regulations: 
customs and usages of respondent Chamber of Commerce, are op
posed to and prohibit members thereof from conducting their busi
ness, hereinafter described, on the principle of cooperative grain 
marketing providing for the payment of patronage dividendH in 
pt·oportion to sales and purchases on the basis of value and quantity 
of patronage, and prohibit admission to membership of any person 
or organization conducting its business on said principle of coopera
tive grain marketing; that the said members of the respondent 
Chamber of Commerce, are possessed of great financial power and 
that by the use thereof, and with community of stock ownership, 
interlocking interests, and directorates among themselves, together 
With the assistance of said Chamber of Commerce and other so-called 

88231° -!!G-VOL 7--9 
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regular grain exchanges with interlocking memberships and inti
mate community rules, purposes and action, now have, and for sev
eral years have had, a monopoly in the selling, buying, and dis
tributing of grain, at Minneapolis, Minnesota, and within a radius 
of 100 miles thereof. 

PAn. 2. That the members of the respondent, Chamber of Com· 
merce, are individuals, firms, copartnerships and corporations, who 
are located in the State of Minnesota and in numerous other States 
of the United States; that many of said members act as grain com· 
mission merchants and many others operate mills and line and ter· 
minal elevators in several States of the United States, while others 
are engaged in banking and various other ·lines of business; that 
among the said members are Loth those who buy and those who sell 
grain on commission, those who are actually purchasers and sellers 
thereof and also those who are members of firms and corporations 
engaged in dealing in grain, both on commission and as actual pur· 
chasers and sellers thereof and who, as members of said Chamber 
of Commerce, are bound in the conduct of their business and the 
busines!:i- of said firms and corporations with which they are con· 
nected to observance of and compliance with the rules of said 
Chamber of Commerce; that practically all of said members in carry· 
ing on their said business, now are, and during all the times herein 
mentioned have been, on their own account and for the account of 
others, engaged in storing or otherwise handling, caring for, pur· 
chasing, selling and shipping various kinds of grain throughout the 
States and territories of the United States in competition with others 
so engaged; that the busines~ methods, practices, and relations of 
the said members while so engaged in said commerce are dictated, 
regulated, and controlled by the rules, resolutions, customs, and 
usages prescribed, maintained and enforced by the respondent, 
Chamber of Commerce; that by reason of the size of its membership 
and the large number of firms and corporations with which its mem· 
hers are connected and which, by virtue of such connection, transact 
their business in accordance with the rules of said Chamber of Com· 
merce, said Chamber of Commerce has become and is a commercial 
center for the transaction of business in wheat, corn, oats, rye, and 
other grain wherein none but said members are permitted to transact 
such business; that a large portion of said business is in grain pur· 
chased in States other than Minnesota for shipment to and delivery 
at Minneapolis, and in grain shipped from po_ints in States other 
than Minnesota, to Minneapolis for sale at ~Iinneapolis, which said 
grain is an article of commerce among the States and that a Ja,rge 
part of the business transacted upon said exchange maintained by 



CHAMBER OF COMMERCE OF MINNEAPOLIS ET AL. 119 

115 Complaint. 

said Chamber of Commerce is in connection with the purchase, sale 
and handling of such interstate shipments of grain; that many mem
bers of respondent, Chamber of Commerce, and many firms and cor
porations with which said members are connected, purchase and 
deal in grain throughout .the territory tributary to Minneapolis, · 
which includes the States of Wisconsin, Minnesota, North Dakota, 
South Dakota, Montana, and Wyoming, for shipment to and delivery 
at Minneapolis; that such members, firms and corporations purchase 
grain which has been shipped to Minneapolis from points within 
said territory upon its arrival at Minneapolis, sell and ship such 
grain to points in States other than the State of Minnesota and pur
chase and deal in grain which is in transit to Minneapolis upon the 
lines of the various carriers entering said city. 

r AR. 3. That the respondents, c. A. Magnuson, c. M. Case,· 
William Dalrymple, and John J. McHugh, reside at Minneapolis, 
Minn., and are respectively president, first vice president, second 
vice president, and secretary of said Chamber of Commerce; that 
with the exception of John J. l\Iciiugh the said respondents to
gether with the respondents A. C. Andrews, D. F. Denson, "\V. F. 
Fraser, II. P. Gallaher, J. n. Gilfillan, Jr., 11. S. Helm, Asher 
Howard, John McLeod, J. II. MacMillan, and F. C. VanDusen who 
also reside at Minneapolis, Minnesota, are directors and members 
of said Chamber of Commerce. 

PAR. 4. That there are approximately five hundred and fifty of re
spondent members of said Chamber of Commerce, nearly all of 
whom are engaged in business as hereinbefore described; that many 
of such members reside at the city of Minneapolis in the State of 
Minnesota, while some reside at other cities in said State and others 
reside at cities located in various other states of the United States; 
that all of such members are subject in the conduct of their said 
business to the rules, regulations, customs and usages of said Cham
ber of Commerce when buying, shipping or otherwise dealing in 
various kinds of grain and seeds shipped to, or intended for ship
ment to, Minneapolis, Minnesota, or when dealing in various kinds 
of grain and seeds at Minneapolis, Minnesota; and that said re
spondent members constitute a class so numerous as to make it im
practical to name them all as parties respondent herein, but those 
designated herein arc fairly representative of the whole. 

PAR. 5. That the respondent, Manager Publishing Company, is a 
corporation organized and existing under and by virtue of the 
laws of the State of l\Iaine, having its principal ofiice and place of 
business at the city of Minneapolis, in the State of Minnesota, and is 
the owner and publisher of a periodical or grain trade paper known 
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as" The Co-Operative Manager and Farmer," published at the said 
city of Minneapolis, State of Minnesota, and circulated among farm· 
ers, grain growers, and persons engaged in the grain trade through· 
out the Northwestern States and elsewhere among the States of the 
United States; that the respondent, John II. Adams, who resides at 
the city of Minneapolis, in the State of Minnesota, was a stockholder 
and an officer of the said Manager Publishing Company and the 
Editor of the said "The Co-Operative Manager and Farmer" dur· 
ing the time hereinafter alleged; and the respondent, John F. Flem· 
ming, who also resides at the city of Minneapolis, in the State of 
Minnesota, was, during the time hereinafter alleged, and still is, a 
!>tockholder and managing officer of the said Manager Publishing 
Company anu the Editor of the said "The Co-Operative Manager 
and Farmer." 

PAR. 6. That the Equity Co-Operative Exchange hereinafter re· 
ferred to as the Co-Operative Association, is a cooperative associa· 
tion or corporation, organized and existing under and by virtue of 
the laws of the State of North Dakota, with its principal office at the 
city of St. I>aul, in the State of Minnesota, and other offices at Fargo, 
N. D., Superior, Wis., and Great Falls, 1\Iont.; that the said Co· 
Operative Association has approximately seven thousand stockhold· 
ers, none of whom arc members of the said Chamber of Commerce, 
and practically all of whom reside ii]. the States of North Dakota, 
South Dakota, 1\Iontana, and other Northwestern States, and ara 
engaged in the business of raising various kinds of grain and in 
selling and shipping it from points in said Northwestern States to 
the said Co-Operative Association; that much of said grain i:; 
shipped to said Co-Operative Association at St. Paul, Minn., nt 
which place and under which circumstances the said cooperative 
association acts as the selling agent for its said stockholuers; thnt 
much of said grain so sold is immediately shipped to points in states 
other than Minnesota; that while so engaged said stockholders are 
in direct competition with many of the respondent members of said 
Chamber of Commerce; that the said cooperative association is also 
engaged in competition with many of the respondent members of 
said Chamber of Commerce in the business of operating terminal 
elevators and elevators locateu at country points in states other thu.n 
Minnesota, and in shipping and selling for others and on its own 
account, various kinds of grain bought by it and consigned to it 
from various States of the United States by others than its sai<l 
stockholders, and in disseminating market news; that said Co-Opera· 
tive Association is also engaged in generally promoting the interests 
and principles of cooperation; that the rules and by-laws in con· 
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formity with which said cooperative association conducts its busi
ness, provide for the payment of patronage dividends, or dividends 
based on apportionment among its patrons in proportion to patron. 
age given, of any earnings or profits in excess of the amount re
quired to conduct its said business; that the rules of said respon~ent! 
Chamber of Commerce, and the rules of other so-called organized 
or regular grain exchanges prohibit membership to any association 
or other organization which returns, or proposes to return, any part 
of its earnings or prospective earnings to patrons on the basis of 
such patronage dividends; that being thus barred from representa
tion on the market controlled by said Chamber of Commerce and 
from representation on markets controlled by other so-called organ
ized or regular exchanges, said Co-Operative Association opened a 
market at the city of Minneapolis in the State of :Minnesota about 
the year 1912; that in the month of August, 1014, said Co-Operative 
Association moved to St. Paul, 1\Iinn., where in conjunction with 
others, it established the St. Paul Grain Exchange and became a 
member thereof; that during all of the time herein mentioned re
spondents have by means and methods hereinafter described, 
harassed, embarrassed, and attempted to destroy the sai<.l Co-Opera
tive Association and the hereinafter mentioned St. Paul Grain Ex
change. 

pAR. 7. That the St. Paul Grain Exchange, hereinafter referred 
to as Competing Exchange, is a nonstock or membership corporation, 
organized and existing under and by virtue of the laws of the State 
of Minnesota, and is engaged in conducting a grain exchange, or 
market, for the use of its members and all persons who desire to make 
use thereof, at its principal office and place of business in the city of 
St. Paul, State of Minnesota; that the rules and regulations of the 
said Competing Exchange are not opposc<.l to, neither do they pro
hibit, the members thereof, when engaged in their business as here
inafter described, from conducting the same on the principle of co
operative grain marketing or the payment of patronage dividends; 
that the members of said competing exchange are individual, firms, 
copartnerships, and corporations, a number of which are engaged in 
the business of grain commission merchants, operating mills, line 
and terminal elevators, and various other lines of business; that many 
of said members, in carrying on their said business, now are, and 
during all the times hereinafter mentioned have been, engaged in 
purchasing, selling, shipping, storing, or otherwise handling, caring 
for, dealing in, and merchandizing various kinds of grain on their 
own account and for the account of others; that said members when 
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engaged in their said business, are in competition with the members 
of said respondent, Chamber of Commerce. 

PAR. 8. That a great portion of the grain sold, purchased, shipped, 
stored or otherwise handled, cared for, dealt in and merchandised 
as aforesaid by the members of said respondent, Chamber of Com
merce, by the members of said Competing Exchange, and by said 
other competitors not members of said Chamber of Commerce or 
of said Competing Exchange, consists of grain which has been 
shipped from various places in the State of Minnesota and from 
various places in states other than the State of Minnesota with the 
expectation on the part of the owners, shippers, sellers, and pur
chasers thereof, that such grain will end its transit, after it has been 
so sold and purchased, in states other than the state from which such 
grain was shipped; that such grain does in effect end its transit, with 
only the interruptions necessary to find a purchaser and to consummate 
such sale and purchase, in states other than the states from which 
such grain is shipped; that this is the typical constantly recurring 
course of the grain sold, purchased, shipped, stored or otherwise 
handled, cared for, dealt in and merchandised as aforesaid, and that 
the current thus existing is a current of commerce among the States 
of the United States and the selling, purchasing, shipping, storing, 
or otherwise handling, caring for, dealing in and merchandising of 
such grain as aforflsaid is a part and incident of such commerce. 

PAR. 9. That the said respondents arc, and for more than three 
years last past have been, engaged in a confederation and con
spiracy among themselves, entered into, carried out, and conducted 
with the purpose and effect of annoying, embarrassing and destroy
ing the business of said Competing Exchange, whose rules, customs 
and purposes are not opposed to the cooperative plan of markrting, 
and to the payment of patronage dividends to producers of grain; 
and with the purpose and effect of annoying, embarrassing and de· 
fitroying the business of said Cooperative Association and other mem
bers of said Competing Exchange and other competitors who are not 
members of sai<l Chamber of Commerce, or of said Competing Ex
change, thereby securing and perpt>tnating to the said members of 
said respondent, Chamber of Commerce, a monopoly of the grain 
trade at Minneapolis, Minnesota, and within a radius of one hun
dred miles thereof. 

PAn. 10. That in pursuance of such conspiracy and as part thereof, 
respondents instituted and for more than three years last past have 
maintained a campaign of defamation against said Competing Ex
change, said Co-Operative Association and other mrmLers thereof 
by printing, publishing, circulating anu distributing, or cuusing to 
Lc printcu, published, circulated anu distributed, to and among 
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patrons and customers and prospective patrons and customers of 
members of said Competing Exchange, and to and among the public 
generally, false, misleading, and unfair statements concerning such 
Competing Exchange, its officers and members and the officers and 
stockholders of said Co-Operative Association, and their financial 
responsibility and methods of transacting their said business; that 
such statements were so published from time to time in various 
newspapers, periodicals and pamphlets and circulated and distrib
uted through the various states and territories of the United States, 
particularly in the regular and special issues of said "The Co-Op
erative Manager and Farmer" and in the form of reprints therefrom 
and in issues of the Northwestern Grain Grower, the same being a 
grain trade paper published at the city of Fargo in the State of 
North Dakota. 

PAn. 11. That as part of said campaign of defamation many of the 
respondents, members of said Chamber of Commerce, by and through 
the instrumentality and agency of their traveling solicitors, agents 
and. employees, have made to patrons and customers, and to pro
spective patrons and customers, of the members of the said Com
peting Exchange false, misleading, and unfair statements concern
ing the said Competing Exchange, its officers, and. members, and tho 
officers and stockholders of said members, and their financial re
sponsibility and. methods of transacting their said business. 

PAn. 12. That respondents in further pursuance of said conspiracy 
and as a part thereof and for the purpose and with the effect of 
annoying, harassing and embarrassing the said Co-Operative Asso
ciation, and other members of said Competing Exchange, in the con
duct of their said business, submitting them to great expense, injur
ing their credit and standing generally, and rendering them less 
able to compete with the said respondents, members of the said 
Chamber of Commerce, instigated and caused to be prepared for 
trial, and to be instituted and carried on almost entirely at their 
expense during the years 1914 and 1915, that certain action in the 
United States District Court, Fourth Division, Di.strict of ~Iinnesota, 
wherein J. Emerson Greenfield and Samuel Crumpton copartners 
doing business as Gre2nfield & Crumpton, were plaintiffs; also that 
certain proceeding in the District Court, Third Judicial District, 
North Dakota, wherein Fred Schmidt, J. Emerson Greenfield and 
?amuel Crumpton were plaintiffs; and that certain other proceeding 
m the said District Court, Third Judicial District, North Dakota, 
wherein the State of North Dakota ex rei. Ill'nry J. Linde, its attor-· 
ney geneml, was plaintiff. 

P .An. 13. That one of the objects and purposes of the incorporation 
of respondent Chamber of Commerce is "to acquire and disseminate 
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valuable commercial information"; that in partially carrying out 
such purpose it supplies telegraphic market quotations to its .mem
bers and to many thousands of brokers, hotels, restaurants, and per
sons who are not its members; that pursuant to the said conspiracy 
and as part of a general plan to embarrass said Competing Exchange, 
its members and patrons, and to prevent its growth as a grain mar
ket, respondents Chamber of Commerce, its officers, directors, and 
members have continuously and persistently refused and still refuse 
to allow said Competing Exchange and its members to have such 
telegraphic quotations from the grain market which respondent, 
Chamber of Commerce and its members control and have influenced 
and induced other Chambers of Commerce and Boards of Trade 
and their members, to aid said respondents in preventing said 
Competing Exchange and its members from securing such quo
tations from any terminal grain market. 

PAn. 14. That in pursuance of said conspiracy and as part of such 
general plan to embarrass said Competing Exchange and its members 
in the course of its and their said business and for the purpose and 
with the effect of destroying said Competing Exchange as a grain 
market and destroying the business of its members as competitive 
grain dealers, respondents, Chamber of Commerce, its .said officers, 
directors and members, have boycotted and continuously and per
sistently refused to buy grain from the said Co-Operative Associa
tion, member of said Competing Exchange; that said boycott is 
sought to be maintained among other ways, by the adoption, enforce
ment and interpretation of certain resolutions, or special rules, 
directed against, and prohibiting certain classes of members from 
dealing with the said Co-Operative Association, member of said 
Competing Exchange; that said resolutions or special rules read in 
part as follows: 

CincULAR No. 405. 
0CTODER 8, 1912. 

Whereas, From time to time certain Individuals, firms, and corporations, 
not members or the Cllamber of Commerce, engage In business In the Cities of 
Minneapolis, St. raul, or elsewhere, and solicit shipments of grain from 
farmers and others; and 

Whereas, The above mentioned individuals, firms, and corporations in many 
cases employ members of the Chamber of Commerce to sell the grain so re· 
ceived for them, for which the regular commission is charged: and 

1Vhereaa, In many cases the shipments are Recured from the country shipper 
entirely as result or false statements made by the individuals, firms, and cor· 
porations above mentioned, to the ctrect that by shipping to said individuals, 
firms, or corporations (not members ot the Chamber or Commerce), the shipper 
would avoid the payment of any commission whatever, and would have bls 
grain sold tor as blgb a price as could be secured In the Exchange noom of the 
Chambrr of Commerce; or that a less commission would be charged for sell· 
1ng the grain than that provided by the rules of the Chamber of Commerce: anc! 
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· lVherea.!, In fact, the shipper in many cases pays two commissions, which 
fact is entirely concealed from him by various methods; and 

Whereas, The action of the members of the Chamber of Commet·ce in sell
ing the grain for the above mentioned Individuals, firms or corporations on 
the floor of the Exchange Room assists them in carrying on such fraudulent 
business; and 

Whereas, The Chamber of Commerce has no control over such fraudulent 
conduct or such representations, except to regulate its own members In the 
furtherance of such schemel'l, and 

·whereas, This Association Is willing for its members and all others to do 
legitimate trading in the grain business, and does not wish to curtail the 
trade of Individuals outside of its Association where not done in fraud or 
on misrepresentations to the shippers; and 

Whereas, It is the opinion of the Board of Directors of this Association 
that the members of this Association should be regulated so as not to allow 
them to handle grain of any kind which is procured under circumstances such 
as are above mentione!.l, or any other circumstances which mislead the shipper 
into believing that he is getting the advantages of this Association when in 
fact he is not getting such advantages; and 

Whereas, It is quite necessary that this Association keep complete control 
of its members to require them, and all who represent them to transact busi
ness with the shippers in perfect good faith; 

Now, therefore be it resolved, That members of the Chamber of Commerce 
are hereby forbidden to act in any manner as the agent or representative of 
any individuals, firms or corporations, in the cities of 1\Iinneavolis, St. raul 
or elsewhere, not members of the Chamber of Commerce, who are sollciting 
shipmrnts of grain from the farmers or country shippers in the manner above 
mentioned, or through any scheme, artifice or device, by which this Association 
is falsely represented, either in its dealing or in the right which the shippers 
get with respect thereto, or at ali, unless the person so sollcitlng such shlpmeat 
can sllow a written statement of the shipi>er to the e1Iect that he realizes 
that the person receiving such shipment 1::~ not a member or the Chamber and 
can not get advantages out of the Chamber which he could not hlmselt get. 

Tnm CHAMBER 011' COMMERCE 

Sccrctary'll 0/flce. 

CmcuLAR No. 634. 

To mew bcrs: 
J'ANUARY 11, 1916. 

Your wry careful attention is called to the following resolution which 
was unanimously adoDtrd by the lloard or Directors at a meeting held this 
date, and made efl'ective Immediately. 

Yours resiiCCtfully, 
JoHN G. :UclluGn, Secretary. 

lVherca11 there are persons ln the grain trade, not members of this Asso
ciation, still using the practices prohibited to members of this Association by 
the resolution of October 8, Hl12, (Circular No. 401i), and 

lVhcrca3, Some of such persons use various schemes and pretenses to fraudu
lently conceal the fact that the farmers and ot11er shippers pay more than rea
sonable amounts to market their grain through them, and 
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Whereas, Some of such parties have Induced some members of this Assocl!J.· 
tlon to make purchases of that grain outside of the Exchange at prices so low 
that the member of the Chamber of Commerce can sell It in the Exchange 
room of the Chamber or Commerce at unreasonable gains to himself, thus caus
Ing the shipper to pay, In form but one commission, but in effect, the equivalent 
of from two to ten commissions, and 

Whereas, the farmers and country shippers are, in the average cases unable 
to either know or ascertain the real truth with respect thereto, and 

Whereas, It Is the policy of this Association to prevent its members from 
dealing for bucket-shops or others currying on schemes whereby the public Is 
defrauded In grain matters, 

Now therefore be it resolved, That no member of this Association, either as 
owner or commission merchant or at all, shall hereafter sell any grain in the 
Exchange Room of the Chamber of Commerce of Minneapolis, which such 
member knows, or has reason to believe was originally consigned to any one 
either as commission merchant, or otherwise, from either farnH'rs or country 
shippers as the result of any of the fraudulent or wrongful practices or 
methods described in said Resolution of October 8, 1912, or herein. 

Be it further Resolved, That it Is the opinion of the Board of Directors of 
this Association that the making of either profits or commissions which 
directly or indirectly result from deception practiced upon shippers In the 
markPtlng of their grain can not be too strongly condemned at all times, by 
all people, and In all places. 

PAR. 15. That sai<l respon<lents, Chamber of Commerce, its said 
officers, directors an<l members, have for more than three years last 
past promulgate<l and effectively enforced by means of severe pen· 
alties, and otherwise, rules, resolutions, regulations, customs, and 
usages other than the rules referre<l to in paragraph 14 hereof, which 
aid said respon<lents in maintaining said monopoly and in currying 
out sai<l conspiracy and in furthering their general plan of destroy· 
ing said Competing Exchange as a grain market un<l in destroying 
the business of the members of the said Competing Exchange: that 
among others thereof is Rule VIII of the general rules of the re· 
spondent Chamber of Commerce, otherwise known as the "Uniform 
Commission Rule"; that said rule suppresses and destroys competi· 
tion between said respondents, members of said Chamber of Com· 
mercc, in the conduct of their aforesaid business, discriminates 
against nonmembers in favor of members, depresses prices paid for 
grain bought by said respondents, members, from producers and 
other shippers, compels said respon<lent members when purchasing 
grain "on track" at country points for shipment to ~Iinneapohs to 
impose an arbitrary charge on grain in the guise of a commi:>sion 
when no commission or other service is rendered the seller theteof, 
for the purpose and with the effect of eliminating competition. be· 
tween such purchasers and respondent members acting as commic;sion 
merchants, discriminates against producers and country shippers by 
requiring the regularly prescribed commission rates to be charged on 
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grain shipped to Minneapolis from country points and from certain 
terminal markets while exempting from the payment of such com
mission rates grain so shipped from other favored terminal markets, 
establishes unreasonably high rates not justified by the service 
rendered, with the purpose and effect of arbitrarily keeping more 
members in the commission business than competition would justify 
if competition were allowed to exist, and by arbitrary interpretation 
of such rule prohibits and prevents said members from transacting 
their said business on the principle of cooperative marketing or the 
payment of patronage dividends hereinbefore described and renders 
ineligible to membership in respondent Chamber of Commerce all 
individuals, firms, copartnerships and corporations conducting their 
business on such cooperative or patronage dividend principle; that 
said rule is in part as follows: 

SEc. 10. In addition to the above, there shall be charged such legitimate 
expenses as nre necessarily Incurred in caring for the property and guarding 
the Interests of both consignor and consignee, including interest on advances 
at the legal rate then In force in Minnesota. Nothing in this rule shall be so 
construed as to prevent any special agreement between consignor and consignee 
by which a higher rate of commission may be charged in special cases. 

Every member of this Association, and every person, firm and corporation 
admitted to trade or to do buslne;;s therein, hereafter buying directly or In
directly, for his, their or its own account or othel'wlse, any grain or seeds dealt 
In upon this exchange, In car lond lots on track at country points, for shipment 
to lllnneapolls, or buying any of the snme to be delivered at lllnneapolls, shall 
make their bids, ol'l'ers and purchases therefor on the basis of the Minneapolis 
market values less commission or a profit at least equal to the established rates 
of commission on said grain or Reeds; and In addition such bids, ofl'ers or 
Jlurchases shall be made subject to the usual and the same charges of this 
Association, to Include, and they shall Include, switching, inspection, weighing, 
freight-If a "delivered" bid and freight on dockage If a "truck" bid-in
terest on advances, and all other charges according to the rules of this A8so
clatlo.n, the same as It said grain or seeds were handled on commission through 
said Association, and they shnll render an account to the seller for all such 
Jlurehases, Including said charges Fepurately stated In detail; and any person, 
firm or corporation who sbnll violate nny of the provisions of this section shall 
be liable and subject to the same penalties as are provided In Section II of 
Rule VIII and Section 7 of Rule IV or the General Uules of this Association. 

SEC, 11. Every rnemher ot the Assorlation, and e\·ery person, firm and corpo
ration admitted to trade, or to do business therein who shall charge less than 
the regular rates or commission established by the rules of the Association; 
or shall assume, or 1·ebate, any portion of the same; or shall, with intent to 
evade in any way directly or indire(•tly, the regular rates of commission estab
lished by the rules or the Association, purchase, or ol'l'cr to purchase, any 
rraln or seed consigned to blm, them, or it, for sale; or shall, with intent to 
cut, or to evade in any way directly or Indirectly the regular rates or commis
sion established by the rules or the Assodation, purchase, or ot!er to purchase 
any grain, or ~eed on track, at any railway station outside of, and for delivery 
at the city o! Minneapolis; or shall make or n•port any falt;e Ql' tlctit1QU8 
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EJales or purchases ; or shall resort to any method of accounting directly or 
indirectly in violation of, or contrary in purpose and effect to a strict ad
herence to the regular established rates of commission of the Association; or 
shall, with intent to evade the regular rates of commission established by the 
rules of the .Association, directly or indirectly pay, or give, or offer so to do, 
any money, or other consideration of whatsoever nature to any person, to 
procure or influence shipments or consignments of grain or seed In any form; 
or shall, with Intent to cut or to evade in any way directly or indirectly the 
regular rates of commi!':sion established by lhe rules of the Association, make 
u~e of any shift or device whatsoever, shall be deemed guilty of violating 
the rules of the Association establishing rates of commission, and, on con
viction thereof, shall be fined by the Association not less than $250.00, nor 
more than $1,000 as the Board of Directors may determine, such sum to be 
paid into the general fund of the Association . 

.Any charge of violation of the foregoing provision, or nny part thereof, shall 
be by complaint in writing, filed with the Secretary of the Association. The 
party charged shall be summoned by written notice from the Secretary, and 
e;hall appear before the Board of Directors of the Association, who shall in
vestigate and try the charge. 

The enforcement of the provisions of this section of this rule shall not in 
any manner prevent the enforcement of additional penalty for the violation of 
any rules as provided for In Section 7, of llule IV, of these rules and by-laws. 

'l'he board of directors shall offer a rewaru not t>xceedlng $1,000 to any per
son who shall furnish evidence that does convict any member of the Chamber 
of Commerce, or any llrm, corporation, or party admitted to trade or to do 
business In the Chamber of Commerce, of a violation of the established rntes of 
commission; the object of this rule being to prevent the demoralization result· 
lng from the giving, eltlwr directly or Indirectly, of compen::mtlon to station 
agent!'!, elevator agents, bankers, brokers, merchants, or any other parties, nt 
any locality whatsoever, to Influence shipments of consignments of grain. nut 
tbls rule shall not pr!'vent the regular employment by memLers of this .Assodn
tlon of traveling men, but ~;hull prohl!Jit u division of commissions with such 
traveling men who are not resident members of this Association. 

PAR. lG. That respondents, Chamber of Commerce, its officers, 
directors, and members arc materially aided in carrying out said 
conspiracy and general plan to destroy said Competing Exchange 
as a grain market and said members of said Competing Exchange 
as competing grain dealers by means of contracts and arrangements 
binding country shippers to ship all or the greater part of their 
grain to the said Chamber of Commerce members financing such 
shippers; that such contracts and arrangements are made possible 
and effective by reason of said respondents' control of great financial 
power and by interlocking interests within and without said Cham
ber of Commerce and used for the purpose and with the effect of 
unduly controlling country shippers in the manner and method of 
both purchasing and disposing of grain. ' 

PAn. 17. That by reason of the foregoing facts, respondents have 
been1 and are1 usin~ unfair methods of competition in commerce 
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within the intent and meaning of Section 5 of an Act of Congress 
entitled "An Act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes," approved Septembet· 
26, 1914. 

II. 

The Federal Trade Commission, having reason to believe from :t 

preliminary investigation made by it, that the Chamber of Com
merce of Minneapolis; the Officers, Board of Directors, and Mem
bers of The Chamber of Commerce of Minneapolis; all hereinafter 
referred to and named as respondents herein, have been, and are, 
using unfair methods of competition in interstate commerce. in 
violation of the provisions of an Act of Congress, approved Septem
ber 26, 1914, entitled "An Act to create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes," and it 
appearing that a proceeding by it in respect thereof would be to 
the interests of the public, issues this complaint, stating its charges 
in that respect on information and belief, as follows: 

PARAGRAPH 1. That the several recitals in paragraphs 1, 2, 3, 4, 6, 
7, and 8 of Count I, hereof, are herein charged as fully and com
pletely as though the several paragraphs were repeated verbatim. 

PAn. 2. That respondents instituted and for more than three year.3 
last past have maintained a campaign of defamation against com
petitors by printing, publishing, circulating, and distributing, or 
causing to be printed, published, circulated, and distributed, to anJ 
among patrons and customers, and prospective patrons and cus
tomers, of said competitors and to, and among, the public generally, 
false, misleading and unfair statements concerning such competitors 
and their financial responsibility and methods of transacting their 
said business; that such statements were so published from time to 
time in various newspapers, periodicals and pamphlets and circu
lated and distributed through the various States and Territories of 
the United States, particularly in the regular and special issues of 
said "The Co-Operative Manager and Farmer" and in the form of 
reprints therefrom and in issues of the Northwestern Grain Grower, 
the same being a grain trade paper published at the city of Fargo, 
in the State of North Dakota. 

PAn. 3. That said respondents by and through the instrumentality 
and agency of their traveling solicitors, agents and employees, are 
now making and for more than three years last past have made to 
patrons and customers, and to prospective patrons and customer~, 
of competitors, false, misleading and unfair statements concerning 
said competitors, and their financial responsibility and methods of 
transacting their said business. 
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PAR. 4. That respondents, for the purpose and with the effect of 
annoying, harrassing and embarrassing competitors in the conduct of 
their said business, submitting them ("o great expense, injuring their 
credit and standing generally, and rer;dering them unable to compete 
with the said respondents, members -of the said Chamber of Com
merce, instigated and caused to be prepared for trial, and to be insti
tuted and carried on almost entirely at their expense certain legal 
actions or proceedings recited and described in paragraph 12 of 
Count I of this complaint and the said commission relies on said 
recital and description to the same extent as though the allegations 
thereof were set out at length herein, and said recitals are incorpo
rated herein by reference and adoption as part of the allegations of 
this count. 

PAR. ~. That one of the objects and purposes of the incorporation 
of respondent Chamber of Commerce is "to acquire and disseminate 
valuable commercial information "; that in partially carrying out 
such purpose it supplies telegraphic market quotations to its mem
bers and to many thousands of brokers, hotels, restaurants and per
sons who are not its members; that for the purpose and with the 
effect of annoying and embarrassing said Competing Exchange, its 
members and patrons, and to prevent its growth as a grain market, 
respondent Chamber of Commerce, its officers, directors, and mem
bers have continuously and persistently refused and still refuse to 
allow said Competing Exchange and its members to have such tele
graphic quotations from the grain market which respondent, Cham
ber of Commerce and its members control and have influenced and 
induced other Chambers of Commerce and Boards of Trade and their 
members, to aid said respondents in preventing said Competing Ex
change and its members from securing such quotations from any ter
minal grain market. 

PAn. G. That said respondents for the purpose and with the effect 
of annoying and embarrassing said Competing Exchange and its 
members in the course of its and their said business and for the 
purpose and with the e1fect of destroying said Competing Exchange 
as a grain market and destroying the business of its members as 
competitive grain dealers, respondents have adopted, and are now 
enforcing certain resolutions, or special rules, directed against, and 
prohibiting certain classes of members from dealing with, the said 
Cooperative Association, member of said Competing Exchange; that 
said resolutions or special rules are set out in part in paragraph 
14 of count or division I of this complaint and said Commission 
relies thereon to the same extent as though said parts of such 
resolutions or special rules were set out at length herein, and said 
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parts of such resolutions or special rules, are incorporated herein by 
reference and adopted as part of the allegations of this count or 
division. 

PAR. 7. That said respondents have for more than three years 
last past promulgated and effectively enforced by means of severe 
penalties, and otherwise, rules, resolutions, regulations, customs, and 
usages, other than the rules referred to in paragraph 6 hereof, 
which suppress and destroy competition; that among others thereof 
is Rule VIII of the General Rules of respondent Chamber of Com
merce, otherwise known as the "Uniform Commission Uule "; that 
said rule suppresses and destroys competition between said respond
ents, members of said Chamber of Commerce, in the conduct of their 
aforesaid business, discriminates against nonmembers in favor of 
members, depresses prices paid for grain bought by said respond
ents' members, from producers and other shippers, compels said 
respondents' members, when purchasing grain "on track" at country 
points for shipment to l\Iinneapolis to impose an arbitrary charge on 
grain in the guise of a commission when no commission or other 
service is rendered the seller thereof, for the purpose and with the 
effect of eliminating competition between such purchasers and re
spondent members acting as commission merchants, discriminates 
against producers and country shippers by requiring the regularly 
prescribed commission rates to be charged on grain shipped to Minne
apolis from country points and from certain terminal markets while 
exempting from the payment of such commission rates grain so 
shipped from other favored terminal markets, establishes unreason
ably high rates not justified by the service rendered, with the pur
pose and effect of arbitrarily keeping more members in the com
mission business than competition would justify if competition were 
allowed to exist, and by arbitrary interpretation of such rule pro
hibits and prevents said members from transacting their business on 
the principle of cooperative marketing or the payment of patronage 
dividends. hereinbefore described and renders ineligible to member
ship in respondent Chamber of Commerce all individuals, firms, co
partnerships, and corporations conducting their business on such co
operative or patronage dividend principle; that said rule is set out 
in part in paragraph 15 of count or division I of this complaint 
and said Commission relies thereon to the same extent as though 
said part of such rule was set out at length herein, and said part of 
such rule is incorporated herein by reference and adoption as part 
of the allegations of this count or division. 

PAn. 8. That said respondents, members of said Chamber of Com
merce, in the course of their said business are now and for more than 
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three years last past have been, by means of contracts and arrange
ments, binding country shippers to ship all or the greater part of 
their grain to the said Chamber of Commerce members financing 
such shippers; that said contracts and arrangements are made possible 
and effective by reason of said respondents' control of great financial 
power and by interlocking interests within and without said Cham
ber of Commerce and used for the purpose and with the effect of 
unduly controlling country shippers in the manner and method of 
both purchasing and disposing of grain. 

PAn. fl. That by reason of the foregoing facts, respondents have 
been, and are, using unfair methods of competition in commerce 
within the intent and meaning of Section 5 of an Act of Congress 
entitled "An Act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes," approved September 
26, 1914. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER. 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, the Federal Trade Commission issued and served 
a complaint upon the respondents, the Chamber of Commerce of 
Minneapolis, the officers, board of directors, and certain members 
as fairly representative of the whole number of members as a class 
so numerous as to make it impractical to name them all as parties 
respondent herein; Manager Publishing Company, J olm H. Adam:;, 
and John F. Flemming, charging them with unfair methods of com
petition in commerce in violation of the provisions of said act. 

Uespondents, The Chamber of Commerce of Minneapolis; C. A. 
Magnuson, C. M. Case, 'Villiam Dalrymple, A. C. Andrews, n. F. 
Benson, W. T. Frasier, II. P. Gallaher, J. n. Gilfillan, jr., II. S. 
Helm, Asher Howard, John McLeod, N. II. MacMillan, and F. C. 
Van Dusen, named in the complaint as representative of the wholt> 
number of members; and as officers and directors of said Chamber 
of Commerce; John G. 1\fcllugh; Manager Publishing Company: 
John II. Adams and John F. Flemming, each ofthem having entered 
their appearance by their attorneys and having each filed their 
answers to said complaint, and having entered into a stipulation in 
writing as to the facts, thereupon this proceeding came on for final 
hearing, and the Commission being fully advised in the premises 
and upon consideration thereof, makes this its report, stating its 
findings as to the facts and conclusion, 
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FINDINGS AS TO THE FACTS, 

PARAGRAPH 1. That in 1881, the respondent, the Chamber of Com
merce of Minneapolis, was incorporated under the laws of the State 
of Minnesota; that continuously ever since said date it was, and is 
now, a nonstock or membership corporation engaged in the business 
of conducting a grain exchange for the exclusive use and profit 'of it~ 
members. The said grain exchange was at all times mentioned in the 
complaint the largest wheat market in the United States. 1Vithin 
it about two hundred millions of bushels of grain grown in the States 
of the Northwest are annually bought, sold and dealt in in said ex
change room, by said members. It has bought, sold and exchanged 
with others, commercial information consisting, among other things, 
of price quotations. These it caused to be transmitted from its place 
of business in Minneapolis to other grain exchanges and members 
thereof located in various States of the Union, and the said cham
ber received similar price quotations from other grain exchanges 
located in other States. During all of the times mentioned in the 
complaint in this case it neither bought nor sold grain. That at all 
times herein mentioned it has had its office and principal place or 
business in the city of Minneapolis, State of Minnesota. 

PAn. 2. That the business, government, policies and control of 
the said Chamber, during all the times mentioned herein wast and 
is now, vested in a board of directors, including a president, and 
two vice presidents; that as a condition precedent to admission to 
membership in said Chamber and in consideration for membership 
therein, all applicants have been required by said Chamber to agree, 
and those admitted did agree, to be governed by the charter, rules, 
regulations, usages and customs of said Chamber and by all the 
amendments thereto, and to bind their heirs, executors, adminis
trators and assigns to be so governed. 

PAR. 3. That the business, practices and methods of the said 
members, while engaged in buying, selling, shipping, storing and 
otherwise handling grain, have been and are regulated and con
trolled by said charter, rules, regulations, usages and customs. That 
the size, power and influence of the individual members themselves, 
and their various business connections were such that the said 
Chamber became and was during the times named herein an im
portant center for the transaction of business in wheat, corn, oats, 
rye and other grain. 

PAR. 4. That until about 1015 the number of members in said 
Chamber was limited, and the average price in Minneapolis for mem
bership ranged from $3,500 to $4,000; that since said <late the num-

882310--2G--voL7----10 
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ber of members has been unlimited, and the membership fee has been 
raised to $15,000, so that at the. time of the filing and issuance of the 
complaint herein, the members of the said Chamber were so nu
merous that all of them could not, at that time without manifest 
inconvenience and oppressive delay, be made parties therein; that 
the respondents, C. A. Magnuson, C. M. Case, William Dalrymple, 
and John G. 1\Iciiugh, were for the fiscal year of 1917-1918, respec
tively, president, first vice president, second vice president, and sec
retary of said Chamber of Commerce; and with the exception of said 
John G. 1\IcHugh, the said respondents, together with the respond
ents, A. C. Andrews, D. F. Denson, ,V. T. Frasier, H. P. Gallaher, 
J. n. Gilfillan, Jr., H. s: Helm, Asher Howard, John 1\IcLeod, .T. H. 
MacMillan and F. C. Van Dusen, were directors and members of said 
Chamber of Commerce and were all residents of the city of Min
neapolis and were each and all of them, fairly representative of the 
entire membership of said Chamber; that many of the above-named 
parties are members of said Chamber, and are now, and were at the 
time of and for some time preceding the issuance of the complaint 
herein, engaged personally or as an executive officer of a corpora
tion which did trade as a member of the Chamber of Commerr£; as 
aforesaid in buying, selling and handling grain in interstate r.om
merce in the city of Minneapolis, State of Minnesota, and through
out adjoining States. 

P.An. 5. That the membership of the said Chamber is composed 
chiefly of individuals, firms and corporations engaged in the termi
nal elevator, line elevator, and cash and future commission business. 
Desides these groups the said Chamber numbered among its members 
several representative millers, and other grain converters, and also 
those not engaged in the grain trade. 

The terminal elevator members, with some exceptions, are those 
who purchased grain in carload lots either in the Minneapolis mar
ket, or outside that market, to arrive or to be shipped to that des
tination, or on track f. o. b. at the shipping point, from country 
elevators and other shippers in the States of Minnesota, North Da· 
kota, South Dakota and Montana. Part of the grain thus purchased 
was sold by them locally at Minneapolis, and part of it sold and 
shipped to mills, grain dealers and others located in various States 
and Territories outside of Minnesota. 

The line elevator members of said Chamber, were those engaged 
in the business of buying grain upon their own account through 
lines or chains of grain elevators located ut various country ship
ping points in Minnesota and also, with exceptions, in North and 
South Dakota, Montana and other States. The grain thus pur· 
chased was shipped by them from these elevators, located in numer-
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ous instances outside the State of Minnesota, to commission houses 
located in .Minneapolis, where it was sold by them on a commission 
basis o:r: was sold on track or to arrive, and then shipped either to 
members of the said Chamber, or to grain dealers located in Minne
sota or outside of said State. 

The cash commission members of said Chamber were engaged in 
the business of receiving grain on consignment from country ship
pers located primarily in North and South Dakota, Montl!-na and 
Minnesota, and in handling of to arrive sales for such shippers. In 
connection with such operations many, if not all of the cash com
mission members solicited the business of such country shippers 
through travelling solicitors. Through these travelling solicitors the 
said cash commission members sought the grain business of such 
shippers, financed by loans of money, the grain buying operations of 
such of them as became their customers, bought and sold futures 
for such customers, supplied price quotations and other market news 
and supervised the operations and account of such shippers. 

The future commission house members executed buying and selling 
orders for grain for future delivery at Minneapolis received by them 
from country and terminal elevators, mills, exporters, mills and 
converters, and others. The execution of these orders by such mem
bers of the said chamber was made in its exchange room and affected 
the cash and future prices of grain within the State of .Minnesota. 
and in other States where grain is bought and sold either for spot 
or future delivery. That in all of these kinds of grain business 
transactions the said members were in competition with others not 
members of said chamber and especially were in competition with 
the equity Cooperative Exchange and its stockholders, save in the 
matter of dealing in futures, and with the members of the St. Paul 
Grain Exchange . 

.Many of the respondents herein engaged in two or more of the 
various above-described activities. 

That during the times mentioned in the complaint about 90 per 
cent or more of all grain received at Minneapolis was shipped to 
and dealt in by members of the respond('nt Chamber. Over GO per 
cent was, during that time, shipped into Minneapolis from states 
other than Minnesota.. About 41: per cent was ground at Minneapolis 
into flour and other grain products by members of the respondent 
Chamber, and the greater pnrt of such flour or products was shipped 
to various states of the United States and into foreign countries. 
Much grain while in transit from other states than Minnesota to 
points in states other than its place of origin was bought and sold in 
the exchange room of the respondent Chamber. Some of this grain 
was bought by respondent members "on track" at country points . 
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either within or without Minnesota and shipped to Minneapolis, and 
contracts were made in the exchange room for the purchase and sale 
of grain to be shipped from other states to Minnesota at a future 
date or within a specified time. About 65 per cent of all grain re
ceived at Minneapolis was shipped on the consignment basis during 
the years 1913-1917. More than one-half of the grain dealt in on the 
floor of the respondent chamber was permitted a "stop over" at 
Minneapolis for the purpose of finding a purchaser or to be cleaned, 
·stored or mixed with other grain, or converted into flour or other 
grain products, and then either in its original, improved or converted 
condition, moved on its journey to its final destination. 

PAR. 6. That on or about February 17, 1911, the Equity Coopera
tive Exchange was incorporated under the laws of the State of North 
Dakota to buy, sell, ship, store and otherwise handle grain, seed, etc., 
in state and interstate commerce, and on or about August 1, 1912, 
opened an office and place of business in Minneapolis, Minn.; that 
thereafter and in August, 1914, it moved to St. Paul, Minn., where in 
conjunction with others it established the St. Paul Grain Exchange, 
and then became and ever since has been a member thereof. Since 
August, 1914, it has had its principal office and place of business at 
St. J>aul, Minn., and other offices and places of business at Fargo, 
N. D., Superior, Wis., and Great Falls, Mont. As a cooperative as
sociation its regulations required it, after all of its expenses and stock 
dividends were paid, to distribute the balance of the moneys derived 
from sales and commissions, if any, among its stockholders in pro
portion to the patronage it received from them. 

The stockholders of the said Equity Cooperative Exchange num
bered about 7,000 in May, 1917, and this number had increased to 
about 17,500 in September, 1!>22. None of them were members of the 
said Chamber. Practically all of these stockholders resided in North 
Dakota, South Dakota, Wisconsin, Minnesota, and Montana. They 
were engaged in raising wheat, corn, oats, rye and other grain in said 
States and in shipping the same to the said places of business of the 
Equity Cooperative Exchange to be sold by it as agent for its said 
stockholders, or to be bought and sold by it on its own account. A 
great deal of said grain is sold and shipped by it for said stockhold
ers or itself to purthasers located in places outside of Minnesota. 

The Equity Cooperative Exchange itself owned and operated about 
seventy-five line and terminal local grain elevators located at various 
points in Minnesota, and North and South Dakota. At these ele
vators it bought and received grain, shipped it to St. Paul, 1\finn., 
and Superior, Wis., and there sold the grain on its own account. 
For the convenience of itself. and stockholders it owned and oper
ated at St. Paul a terminal elevator with a capacity of 750,000 
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bushels, in which it stored grain for itself and stockholders. About 
90 per cent of the stock of the said Exchange was owned by individ
uals who were actively engaged in the production of grain. That, 
based upon its financial statement, the application of the Equity 
Cooperative Exchange to the Duluth Board of Trade for member
ship therein was favorably passed upon by that body, and the said 
exchange was, on or about October 15, 1922, made a member of said 
board of'trade. 

In the above mentioned transactions of buying and selling grain 
as agent for its stockholders and others and on its own account, and 
in its operation of its line and its terminal elevators, the said Equity 
Cooperative Exchange and its stockholders were engaged in intra
state and interstate commerce in competition with many of the mem
bers of the said Chamber of Commerce as set forth in paragraph 5 
hereof. 

P .AR. 7. The St. Paul Grain Exchange was a nonstock member
ship corporation organized August 1, 1914, under the laws of 
:Minnesota to conduct a grain exchange and trading place for the 
use of its members and other growers of grain. It neither buys nor 
sells grain. Its office and principal place of business was at St. 
Paul, Minn. Its membership consisted of individuals, copartner
ships and corporations, many of whom were in competition with 
members of the respondent Chamber of Commerce engaged in buy
ing, selling, shipping and warehousing of grain in interstate com
merce. The rules and regulations, by which it and its members were 
governed in said commerce, did not prohibit, as did the rules of the 
said Chamber, cooperative marketing, but did permit its members, 
after all expenses were paid, to distribute the balance, if any, of 
moneys received from sales and commissions, among their members 
in proportion to the patronage it receiveJ from them. 

P .AR. 8. The respondent Manager Publishing Company was a 
Maine corporation organized in 1910 and its office and principal 
place of business in Minneapolis. Since then it has owned and pub
lished at Minneapolis a grain trade periodical entitled the "Coop
erative Manager and Farmer" which it sent to farmer elevator 
companies, independent grain dealers, farmer grain growers and 
other per~ons interested in the grain trade of the United States and 
especially in the Northwest. 

The respondent John H. Adams and John F. Flemming were at 
all of said times residents of Minneapolis and stockholders of the 
said Manager Publishing Company, and the said Adams was editor 
of the "Cooperative Manager and Farmer" until October 1916, 
when the said Flemming succeeded him as editor. The policy of the 
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"Cooperative Manager and Farmer" during all of said time was 
dominated and controlled by the Secretary of the respondent Cham
ber who furnished the data and material for a great number of 
articles showing the policy hereinafter described. 

PAR. 9. For the guidance and control of its members the Chamber 
of Commerce passed certain rules and regulations called General 
Rules. Of these, Rule VIII, usually known as the "Uniform Com
mission Rule," was first passed in 1882. This rule with its• amend
ments required at the times mentioned in complaint all members to 
charge for: their services, for which commissions are charged not 
less than certain minimum prescribed rates stated therein, when 
dealing in specified kinds of grain. The said rule required in Sec
tion 10 that: 

Every member of this .Association, and every person, firm and corporation 
admitted to trade or to <lo business therein, hereafter buying directly or indi
rectly, !or his, their or its own account or otherwise, any grain or seeds dealt 
In upon this exchang-e, In carload lots on track at country points, for shipment 
to Minneapolis, or l.mying any of the same to be delivered at 1\Iinneapolis, 
shall make their bid~, offers and purcha~es therefor on the basis of the l\linne
apolls market values les!l commission or a profit at least equal to the estab
lished rate!! of commission on said grain or seeds; and In addition such bids, 
otrers or purchases shall be made subject to the usual and the same charges 
of this Association, to include, and they shall include, switching, Inspection, 
weighing, freight-it a "delivered" bid and freight on dockage if a "track" 
bid-Interest on advances and all other charges according to the rules of this 
.Association, the ~>ame as If said grain or seeds were handled on commission 
through said Association; and they shall rend<>r an account to the seller for 
all such purchases, Including ~;aiu charges separately stated In detail; and any 
person, firm or corporation who shall violate any of the provisions of this 
section shall be liable and subject to the same :penalties as are provided In 
Section 11 of Itulc VIII and Section 7 of Hule IV of the General Uules ot this 
.ABsocla tlon. 

PAR. 10. Uulc VIII required all members when buying grain "on 
track" at country or other points, for shipment to Minneapolis, to 
pay no more than the price of the same grain made by the respondent 
members in the exchange room of the respondent Chamber (called 
"Minneapolis base price") less the regularly prescribed commis
sion rate, or a profit equal to said rate exclusive of freight and other 
charges. This rule in this respect did not apply to the purchase of 
grain from Omaha, Kansas City, and other terminal markets, except 
at St. Paul, l\Iinnesota. 

It did not, however, prevent the members from paying less than 
the said base price for such grain but prohibited them from paying 
more, and had a tendency to depress grain prices. The rule pro
hibited a member when buying on his own account cnr load lots of 
grain "on track" at country points from paying more than the 
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Minneapolis base price, less freight and other charges, including 
the amount of the commission rate prescribed by the said rule. That 
is, the rule required the said member, in said purchases, to make a 
charge against the grain in the guise of a commission when no com
mission service was rendered, and prohibited the members, under a 
heavy penalty, from paying more for grain "on track" in car load 
lots at country points for shipment to Minneapolis than the shipper 
would receive for his grain were it being sold at that time in the 
exchange room of the said Chamber in a commission transaction. 
The effect of this was to place "on trade" purchases of grain pre
cisely upon the same basis as commission transactions in Min
neapolis, and gave to the shipper of grain in car load lots at country 
points to Minneapolis the same amount for his grain whether he 
consigned it to Minneapolis to be sold on commission by a member 
of the Chamber, or whether he sold it outright" on track" at country 
points or "to arrive" to a member of the respondent Chamber. 

To enforce its provisions on this point the rule offered a reward of 
$1,000 to any informant that would furnish evidence that would 
convict a member or a concern represented by membership of a viola
tion thereof. The penalty provision of the said rule has been en
forced by the said chamber in a number of instances and the penalty 
imposed. 

PAn. 11. Rule VIII in section 11 forbade any person doing busi
ness in the chamber to charge less than, or to evade directly or in
directly, the regular commission rates established by the rules of 
the chamber, or to assume or rebate any part thereof and punished a. 
violation thereof by a fine of not less than $250 or more than $1,000. 
The penalty provision of this portion of the rule has also been en
forced and the penalty imposed. 

Under this rule, and additional special rules passed for the pur
pose, the chamber refused membership in it to cooperative associa
tions such as the Equity Cooperative Exchange, which returned to 
the shipper earnings or surplus in proportion to the amount of 
patronage received, and prohibited the respondent members from 
dealing with the said Equity Cooperative Exchange. 

This action on the part of the chamber hindered and suppressed 
competition from the cooperative terminal marketing of grain in the 
Northwest, and protected members of the respondent chamber from 
the competition of cooperative associations. 

PAn. 12. One of the main functions of the said chamber was to 
maintain an exchange room and trading facilities for the exclusive 
use of its members. In this room the members made sales and pur
chases of cash grain and grain futures either upon their own account 
or for others as stated in paragraph 5 of the~e findings. 
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PAR. 13. To the floor of this exchange room the chamber invited 
and admitted public telegraph companies to gather the continuous 
quotations of prices on the sales of grain offered and accepted as 
aforesaid in the exchange room during its business hours. These 
quotations, as soon as made, were received by the telegraph com
panies in the said room and were immediately sent by telegraph lines 
and instruments to all of the principal towns and cities, and by 
means of ticker circuits to the places of business of all who desired 
to recci vc and pay for the same. The quotations consisted of two 
kinds, to wit, "continuous" quotations which meant a telegraphic 
service supplying price quotations oftener than ten minute inter
vals, and "periodical" or "interval" service, which consisted of 
supplying price quotations at intervals of more than ten minutes. 

PAR. 14. Grain exchanges have, for many years past, by trade 
usage and custom, been accustomed to permit telegraph companies 
to furnish, and, in accord with such usage and custom, the said tele
graph companies did furnish continuous and interval service to 
other grain exchanges. lly the same usage and custom each ex
change also permitted its members to furnish its own quotations to 
their customers upon terms and regulations agreeable to the ex
change, irrespective of the importance or the volume of the business 
done, provided the exchange and its members and their customers 
did not publish or make a wrongful usc of such quotations. And 
the respondent chamber has at all times permitted telegraph com
panics to furnish its "periodical" quotations to many thousands of 
nonmembers, some of whom were not in the grain business. 

PAR. 15. Until October G, 1l.J02, the respondent chamber permitted 
the telegraph companies operating on its said exchange floor to dis
tribute both kinds of its price quotations without requiring them to 
obtain its approval in respect to the parties who sought them. On 
that date tho chamber for the first time claimed that the quotations 
were its property and it then directed the telegraph companies to 
send out "continuous " quotations to such persons only as the said 
chamber thereafter approved. 

PAR. lG. Beginning with July 21, 1914, the said chamber, by con
tract with the said telegraph companies, thereafter exercised control 
over all its price quotations, and by it claimed the right at any time 
to stop deliveries of all said price quotations, without any excuse 
therefor, by simply notifying" the telegraph companies to stop send
ing them to any particular person named." This contract alsu re
quired the telegraph companies to submit to the chamber for its ap
proval n.ll applications of their subscribers for periotlical quotations, 
and the chamber agreed therein to hold the telegraph companies 
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harmless from any damages arising from the refusal on the pait. of 
the telegraph companies to furnish them to an applicant. 

PAR. 17. After said date both the Equity Cooperative Exchange 
and the St. Paul Grain Exchange made applications at different 
times to the said telegraph companies for service in respect to both 
kinds of said quotations. Dut the respondent chamber refused ~ach 
time to permit the telegraph companies to furnish either the Equity 
Cooperative Exchange or the St. Paul Grain Exchange with such 
quotations. Doth these exchanges were able, ready, and willing to 
pay for such quotations and to abide by and to agree to all of the 
rules and regulations required by the chamber of all applicants and 
subscribers for its said quotations, and noth~ng in the conduct of the 
business of either of them prevented them from obeying such r•·gu
lations. 

PAR. 18. These quotations were at all times and arc now necessary 
to any one dealing in grain in car load lots. No grain in car load 
lots could at said times or can be sold intelligently without the 
knowledge of the said quotations. 

PAR. 1V. By means of boycott and threats of boycott the ~mid 
chamber and the members thereof conspired and agreed among 
themselves and with others to induce its members and other~ to 
refuse to buy from, sell to, or otherwise deal with, the said Equity 
Cooperative Exchange, its stockholders, or the members of the St. 
Paul Grain Exchange. The said respondents for more than ten 
years last past have been engaged in a conspiracy and agreement 
among themselves and with others to annoy, embarrass and de
stroy the business of the said Equity Cooperative Exchange, its 
stockholders, and the St. Paul Grain Exchange and its members, 
with the purpose and the intent of the said Chamber, its officers 
and members, to secure and maintain for it and its members a mo
nopoly of the grain trade at l\Iinncapolis, Minnesota, and within 
a hundred miles thereof. That all these activities mentioned herein 
in these findings on the part of the said chamber, its ofl)cers and 
members, secured and retained for them a monopoly of the grain 
trade at Minneapolis and within a hundred miles thereof, and 
unduly hindered and restrained competition in interstate commerce 
between the members of the said chamber on the one hand and the 
said Equity Cooperative Exchange and its stockholders and the 
members of the St. Paul Grain Exchange on the other. 

PAn. 20. The said Equity Cooperative Exchange at Minneapolis, 
from the time it commenced operating in 1V07 until August 1, 1S12, 
marketed its brrain through a non-member of the said chamber, 
who, without objection, sold most of the said grain to members of the 
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said chamber. This amount of grain sold by the said Equity Co
operative Exchange through the said non-mi.'mber until August 1, 
1912, was small. On or about that date the said Equity Cooperative 
Exchange ceased to sell grain through the said non-member and 
established its own office in Minneapolis and attempted to operate an 
independent market wherein its members might purchase, sell, and 
handle grain in interstate commerce. Thereupon, in order to hinder, 
embarrass, and destroy the business of the said Equity Cooperative 
Exchange and that of its member.s as competitive grain dealers, the 
said Chamber of Commerce, its officer.s, directors, and members in
Etituted said boycott and thereupon continuously refused to buy grain 
from the said Equity Cooperative Exchange. 

PAR. 21. The said chamber and its members maintained said boy
cott, among other ways, by the adoption, enforcement, and interpre
tation of certain resolutions, which were printed by said chamber and 
sent to all its members in the form of Circular No. 405, passed Octo
ber 8, 1!>12, and Circular No. 634, passed January 11, 1916. 

Circular No. 405 falsely charged, among other things, that in 
many cases wherein non-members of the said chamber solicited ship
ments of grain and employed members of the said chamber to sell 
it, the shipments were obtained by the said non-members by various 
false statements, and closed with the following resolution: 

Now, therefore, be it resolved, That members of the Chamber of Commerce 
are hereby forbidden to act fu any manner as the agent or representative of 
any Individuals, firms or corporations, in the clUes of Minneapolis, St. raul, 
or elsewhere, not members of the Chamber of Commerce, who are soliciting 
~<hlpments of grain from the farmers or country shippers In the n1anncr above 
mentioned, or through any scheme, artifice, or device, by which this Associa
tion Is falsely representeu, either In Its dealings or In the right which the 
tihlppers get with respect thereto, or at all, unless the person so soliciting such 
shipment can show a written statement of the shipper to the etrect that he 
reallzcs that the person recelvln~ such shipment Is not a member of the 
Chamber and can not get advantages out of the Chamber which he could not 
himself get. 

The effect of this circular was to compel competitors of the mem
bers of the chamber to hold grain consigned to them until they re
ceived the written statement from the shipper required by the 
resolution above. This was intended to cause expense, dday and loss 
of the business, to said competitors. 

PAn. 22. About January 11, 1016, and with the same purpose, 
intent, and effect, the said chamber and its members printed and 
published and sent to all its members broadcast a second resolution 
named by it, Circular No. 634. This circular falsely charged, among 
other things, the following: That there were persons in the grain 
trade (meaning the Equity Cooperative Exchange and its members, 
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and the members of the St. Paul Grain Exchange), who were still 
doing the things charged in said Circular No. 405; that some such 
persons were then using various schemes and pretenses to fraudu
lently conceal the fact that the farmers and other shippers pay more 
than reasonable amounts to market their grain through them, and 
that some of such parties induced some members of the said chamber 
to make purchases of that grain outside of the exchange room of 
the said chamber and sell it in the said exchange room at unreason
able gains to said members and caused the said shipper to pay from 
two to ten commissions, and closed with the following resolutions. 

Note, the1'e(ore, be it resolved, That no member of this Association, either 
as owner or commission merchant or at all, shall hereafter sell any grain in the 
Exchange room of the Chamber of Commerce of 1\Ilnneapolls, which such mem
ber knows or has reason to belleve was originally consigned to any one either 
as commiHsion merchant or otherwise, from either farmers or country shippers 
as the result of any of the fraudulent or wrongful practices or methods de
scribed In said Resolution of October 8, 1912, or herein. 

Be it further resolved, That it Is the opinion of the Board of Directors of this 
Association that the making of either profits or commissions which directly or 
Indirectly result from deception practiced upon shippers in the marketing or 
thelr grato can not be too strongly condemned at all times by all people and in 
all pluces. 

These circulars containing such rules and resolutions were in
terpreted by the chamber as forbidding its members to act in any 
manner for the Equity Cooperative Exchange and its stockholders; 
and the secretary for the chamber in writing to members of the 
chamber so interpreted them, and in order to enforce the observance 
of these rules and resolutions the chamber required and received 
from members of its disclosures of transactions had by them with 
the Equity Cooperative Exchange or its stockholders. 

PAn. 23. The respondents, between May HH2 and May 1D17, with 
the plan nnd purpose of injuring and destroying the business of the 
said Equity Cooperative Exchange and the said St. Paul Grain 
Exchange, published, in trade and daily newspapers, false and mis
leading statements concerning their financial responsibility and the 
methods used by them and their ofliccrs and members in transacting 
business in grain. Among these trade and daily newspapers were the 
"Cooperative Manager and Farmer," the "National Grain Grower 
and Equity Farm News," the "Fargo Forum," and the "Fargo 
Daily Courier News." These publications the respondents circulated 
and distributed to and among customers and prospective customers 
of the members of the said Exchanges. They likewise distributed 
the said articles in reprints, pamphlets and official correspondence, 
and through traveling grain solicitors in the employ of the respond
ent members of the said chamber. In these articles the respondents 
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vigorously attacked the said Equity Cooperative Exchange and the 
said St. Paul Grain Exchange, especially so in the "Cooperative 
Manager and Farmer"; they attacked editors who published com
ments and articles favorable to the said Equity Cooperative Ex
change; they ad vised country elevator directors not to interfere with 
the managers of the said country elevators in the matter of choosing 
the persons and places to which their grain should be shipped; they 
pretended to offer expert advice on cooperative marketing of grain 
while at the same time they conducted a campaign against coopera
tive terminal marketing; and they attacked country elevators which 
shipped grain to the said Equity Cooperative Exchange. 

PAn. 24. TI1e said "National Grain Grower and Equity Farm 
News" prior to July 1913 was the "Official Organ" of the Amer
ican Society of Equity, an association of farmers with which the 
Equity Cooperative Exchange during the first years of its existence 
was affiliated, and it supported the Equity Cooperative Exchange 
and advocated cooperative methods of doing busi~ess. In that month 
the said Chamber persuaded owners of the "National Grain Grower 
and Equity Farm News" to refuse to support any longer the said 
Equity Cooperative E::tchange and its m~thods and to give it any 
more space therein. During the following year the said "National 
Grain Grower and Equity Farm News" published articles in con
demnation of the said Equity Cooperative Exchange, and in praise 
of organized exchanges, particularly the said respondent Chamber, 
which during that time paid the "National Grain Grower and 
Equity Farm News" at least $2,500 for extra {'Opies. In the same 
year many thousands of extra copies of the said "National Grain 
Grower and Equity Farm News," containing said articles defamatory 
of the said Equity Cooperative Exchange were circulated and paid 
for by the respondent Chamber while the issues of the said" National 
Grain Grower and Equity Farm News" still bore the legend "Offi
cial Organ" of the American Society of Equity, notwithstanding 
this paper had ceased to be such official organ after July 1913. 

PAn. 25. Among the defamatory articles was one that appeared in 
the l\Iay 1!)12 issue of the said "Cooperative Manager and Farmer" 
and republished therein in 1914. This article falsely accused the 
Equity Cooperati\'C Exchange of conducting a fraudulent transac
tion and of charging a shipper" double commission" on certain car
loads of grain shipped to said Exchange J,y the "Farmers Elevator 
Company" of Glenburn, N. D. Upon im·estigation the Uailroad and 
'Varehouse Commission of Minnesota found, and stated that no 
fraud had been committed by the Equity Cooperative Exchange or 
its sales agent P. E. Cooper, in respect to such transaction. P. E. 
Cooper thereupon demanded retraction by the respondent Chamber, 
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but it again referred to this matter as a fraudulent transaction in an 
article entitled "History of Equity Cooperative Exchange," pub
lished in June 1V14 issue of the" Cooperative Manager and Farmer." 
In 1917 the Chamber also printed and circulated it in a pamphlet en
titled "Equity Cooperative Exchange Question llook." These arti
cles aroused the Equity Cooperative Exchange to the adoption of a 
more aggressive attitude in carrying out the policy of cooperative 
marketing. Among other things it changed its management at Min
neapolis. In June 1914 the "Cooperative l\Ianager and Farmer" 
stated as follows: 

This instance of the Glenburn Farmers Elevator Company in shipping to the 
Equity Cooperative Exchange was made public In May, 1912, issue of the 
Cooperative l\Ianager and Farmer, and the pul)Iicat!on of this fraud upon the 
Glenburn Farmers Elevator Company resulted in a very great uproar in Equity 
soelety circles. In order to satisfy the outcry which resulted, Mr. P. E. Cooper 
was made the "goat" and the Equity Cooperative Exchange proceeded, on 
August 1, 1912, to employ Mr. George F. Loftus, representing the Loftus
IIubbard Company as sales agent. (Com's Ex. 37, p. 30, 2nd Col., 2nd Par.) 

PAR. 26. The said Chamber collected and furnished to the said 
"Cooperative l\fanager and Farmer" practically all of the copy and 
data used in the articles it published detrimental to the said Equity 
Cooperative Exchange. 

PAn, 27. Upon the appointment of Loftus on August 1, 1Dl2, as 
manager, the Equity Cooperative Exchange attempted to carry out 
the principles of cooperative marketing by opening at Minneapolis 
for the said Exchange a terminal market called the "Independent 
Grain Exchange." As soon as this was done the respondent Chamber 
established a system of espionage. The secretary of the Chamber, 
to-wit: respondent John G. McHugh, on Angust 10, 1912, wrote to 
respondent Timmerman, at that time president of the Commission 
Merchants Association, as follows: 

Loftus is now agent for the Equity In place of Cooprr • • • we believe 
it might be to lntere~t or Commission 1\Iercbants' Association to kerp an eye on 
operations or Farmers' Equity Union mentioned in their letter or the 17tb. 

'Vith this letter he enclosed an advertisement of the Equity Co
operative Exchange. On August 23, 1Dl2, the said respondent, John 
G. Mcii ugh, sent a second letter to respondent Timmerman, enclosing 
a letter from the Gould Grain Company and also a letter from the 
travelling representative of the Gould Grain Company stating as 
follows: 

Slnco Loftus has taken ovrr the management or the Equity tt ts probable 
that their operations will be pushPd most aggrrsslvely and we believe the 
commission merchant.'!, tbru their rl.'presentatlves, should keep our office closely 
advised regarding an:y lntormatlon as to shipments to this Company-We be-
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l!eve the matter deserves the careful consideration of the Commission Mer· 
chants' Association. 

P.An. 28. The respondent, John G. McHugh, as secretary for the 
said Chamber, wrote other letters which were intended to destroy, 
and which did injure the credit and ·standing of the Equity Coop
erative Exchange with banks, farmers and customers and the public 
generally. The following letter dated August 17, 1904, and written 
by J . .M. Withrow, an attorney for the respondent Chamber toP. L. 
Howe, at that time a member of the said Chamber is an example: 

The information which I am receiving at present tends to show that the 
Farmers Elevators which have previously given them accommodation note,; 
are becoming alarmed over them and the credits which they thus created, and 
I am of the opinion that if inquiries were made by a number of banks at the 
terminals of some of the local banks where these elevators were located asking 
whether the elevator companies were good for obligations for specific sums or 
from five thousand to ten thousand dollars that the officers of these banks 
would be very likely to let the Information leak around as to Inquiries being 
made, more I>articularly would that be true In cases where the local officers are 
Scandinavians, and they would undoubtedly begin to worry as to the reasons 
why such Inquiries were being made and anxious to secure the return of their 
obllgations. H the same thing were done witb reference to the lndivlduall' 
who signed the fifty thousand dollar guarantee which Loftus h using as a 
basis of credit, I think you would find that these men would be anxious to 
get out from under. 

My private advice Iii that that is the vresent condition with 1\lr. Leum of 
Mnysvllle, who, I understand, has the best financial rating of anyone on thut 
particular guarantee. 1\!y understanding is that his business competitors and 
associates have joshed him so much about It that he Is very much worried 
over the matter and a few inquiries to his bank would, I think, tend to increase 
his anxiety, • • • 

I am writing this matter very fully to you because I consider 1t advisable 
not to communicate with any other associative (sic) parties at presrnt besides 
I know that you will understand how to hnndle the information. (Com's Ex. 
14::1, p. 27.) 

The suggestions made in the above letter were carried out with 
injurious effect as shown in the portion of the letter quoted on page 
2-i 1 of these findings. 

PAn. 2!>. Another course of espionage conducted by the respond
ents consisted of tracing shipments of individual cars of grain cou
sibYJled to the Equity Cooperative Exchange. Dased upon the data 
so secured the respondents then published articles containing false, 
unfair and misleading statements. Thus in one article respondent& 
listed 428 such cars shipped to the said Exchange and purported to 
give the correct prices received by the shipper from the said Ex. 
change. Concerning this list the respondents published in 1!>14, anu 
republished in substance in 1!H 7, the following statement: 

J P~ 1110, as reported herei.D, 
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The Equity Cooperative Exchange then accounted to the shipper for these 
cars, as 80ld at the net price received by them, and then charged ANOTHER 
commission to the shipper • • •. 

Whereas the fact was that on 381 of the said 428 cars the Equity 
Cooperative Exchange charged the shippers no commission at all, 
and furthermore the prices received by the shipper from the said 
Exchange for the sales enumerated therein were higher than the 
prices indicated by the respondents in the said list which accom
panied and was a part of the said article. 

Another article published during 1917 contains a list of cars soid 
in 1915 and was entitled "A List of Cars Showing Recent Sales Made 
at a Loss to Shippers." The sales so published were not recent nor 
were they made at a loss to shippers. The list is incomplete and pur
ports to show the profit made by the resale of the cars, while the 
said list in fact neither exactly nor approximately represents the 
profit so made. The article takes no consideration of market changes 
during the time which elapsed between the purchase and sale of the 
cars. In some instances no consideration of the condition of the grain 
was made. In other instances prices purporting to have been re
ceived by the shipper were inaccurate, and in many instances, where 
the shipper received more than the grain actually brought at resale, 
such cars were published in a manner and in connection with state
ments which made it appear that the shipper lost money by not 
consigning such g-rain to respondent members when in fact the 
shipper received more than any price officially reported by respond
ent chamber for the same grade and quality of grain sold on re
spondent chamber on the day of such sale. 

PAn. 30. Respondents, during the years 1914 to 1917, frequently 
published statements to the effect that grain consigned to the Equity 
Cooperative Exchange cost the shipper additional commissions for 
each cent of profit made on the resale of grain, and published at the 
same time and in connection therewith that any member of the 
Chamber of ·Commerce who would charge more than one commis
sion would be expelled from membership while onr 11% of the 
grain consigned to respondent members was resold by them, usually 
at a profit. Some of this grain was sold by the consignee, a mem
ber, to another member at %¢ per bushel, and by that member to 
another, and by him still to another, each making a half cent per 
bushel thereon, and then repurchased by the consignee, who, after 
passing the title through others and back to himself bought it at a 
profit in some instances as high as 14¢ a bushel. Cars published by 
respondent as having been sold by the Equity be:low "Chamber of 
Commerce values" actually sold at prices higher than any officially 
published "Chamber of Commerce values" on the date of the sale. 
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l\Iany other prices received for such cars were well within such 
reported values. In general the prices received by the Equity Co
operative Exchange for grain consigned to it were as high as those 
prices received for consigned grain by members of respondent Cham
ber. A publication known as the "·Market Record," published at 
Minneapolis, was the official organ of the respondent Chamber for 
the purpose of publishing the prices at \vhich various kinds of grain 
are sold on respondent Chamber's floor. Such prices were published 
daily and held out to the public as the prices at which grain in truth 
was actually sold. The fact is these prices so published were in
complete, in that all sales were not reported by respondent mem
bers, therefore the " Chamber of Commerce values" could not be 
mathematically determined. 

PAR. 31. This same false, unfair and misleading matter was there
after constantly used to the injury and disadvantage of the Equity 
Cooperative Exchange. Though campaign of defamation ceased 
officially in 1917, the matter so circulated during the preceding 5 
years has been and is now used by farmers, bankers, country elevator 
officials and shippers to the financial injury of the Equity Coopera· 
tive Exchange. 

PAn. 32. Uespondents published in December, 1914, or within two 
or three months of the organization of the St. Paul Grain Exchange, 
an illustrated article derogatory to the St. Paul Grain Exchange and 
entitled: 

EQUITY EXCHANGE MOVES TO ST. PAUL. 

The St. rnul-Drpurtment-Store-1\Iall 
Order-G ra ln-E1:change. 

At page 51 this article states: 

Department stores and barber supply housrs and retnll merehnnts o! ~t. Paul 
are not justified in nsslstlng in this decrptlon by supporting n make-believe 
grain exchange such as the so-called St. raul Gruin Exchange, even though the 
activities of the St. raul newspuprrs in supporting the St. raul Grain Ex
change does bt·lng in a few turmrrs to St. !'nul taking the business away from 
their local merchants; even thl:i does not justify the wrong done and the decep
tions practiced upon the farmers and farmers' elemtor companies in the Nurth· 
west by the so-called Equity Cooperative I~xchange. 

Respondent puLlisheJ many other articles containing statements 
defamatory of the St. Paul Grain Exchange Juring the period 1914 
to 1917. 

PAn. 33. To eliminate the competition of those engaged in coopcra· 
tive methods of marketing grain nt Minneapolis anJ surrounJing 
territory, the said respondents combincJ and conspired among them· 
selves anJ with each other to destroy the said Equity Cooperative 
Exchange and to destroy the business of the St. Paul Grain Ex· 
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change and that of some of its members. As a part of their plan 
to carry out this purpose, the respondents persuaded Fred Schmidt, 
J. Emerson Greenfield and Samuel Crumpton, holders of one ~;hare 
each of the capital stock of the said Equity Cooperative Exchange, 
to bring in their own names as plaintiffs, against the president and 
secretary of the said Exchange, a proceeding by mandamus to obtain 
data from the books of the said Cooperative Exchange upon which 
to base another subsequent action to have the said Equity Coopera
tive Exchange, declared insolvent, adjudicated a bankrupt, to have a 
receiver appointed and its charter annulled. 

PAR. 34. Accordingly and on or about July 24, 1914, and in the 
District Court of the Third Judicial District for the State of North 
Dakota, the three said stockholders, by an attorney named Edward 
Engerud, brought a proceeding by mandamus againt the President 
and the Secretary and Treasurer of the said Equity Cooperative Ex
change to compel them, as such officers of the Exchange, and the said 
Exchange to permit an examination of the books of the said Equity 
Cooperative Exchange. After a hearing the said District Court 
granted the petition of mandamus commanding the Cooperative Ex
change and its·said President and Secretary and Treasurer to permit 
an examination of said books. On or about December 15, 1914, the 
Supreme Court of North Dakota affirmed the decision of the District 
Court and on February 2, 1915, denied a petition of the said Equity 
Cooperative Exchange for a rehearing. In con.sequence of this deci
sion the respondents examined the books of the said Exchange. All 
of the costs and disbursements of these suits, including the fees of 
said Edward Engerud, attorney for the petitioners, plus the expense 
attendant upon the examination of the said books, were paid by the 
respondent Chamber. 

PAR. 35. Based upon an examination of the said books, made under 
authority of said writ of mandamus, and upon about fifty affidavits 
made by as many members of respondent Chamber of Commerce and 
at the instance of said respondents, the State of North Dakota on the 
relation of Henry L. Linde, the Attorney General of said State, on 
or about April 23, 1!>15, brought suit to annul the charter of the said 
Equity Cooperative Exchange, to have it declared insolvent and o. 
bankrupt, and to have a receiver appointed for it. The suit was 
tried by said Engerud, who was appointed a Deputy Attorney Gen
eral to said Attorney General by the State of North Dakota, for the 
purpose of conducting this case. This proceeding seeking the ap
pointment of a receiver and the annulment of the charter of the 
Equity Cooperative Exchange was dimissed by the court on the 
ground that the Exchange was not insolvent. 

88231 °-26-VOL 7-11 
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PAR. 36. Until the said date of the beginning of the proceeding by 
mandamus the said Greenfield and Crumpton, two of the three plain
tiff's shareholders named above, were partners doing business as a 
commission house located at Superior, 'Wisconsin, and were acting 
there as sales agents for the said Equity Cooperative Exchange. On 
that date, however, and at the instance of the said Chamber of Com
merce they brought in the United States District Court, for the 
Fourth Division, District of Minnesota, against said Exchange o. 
suit for damages arising from an alleged breach of contract with 
said firm. This suit was conducted by an attorney named J. 1\I. 
Witherow, whose services therein were paid by the said respondents. 
The action was dismissed by the court for lack of juri.sdiction and 
nothing was ever further done to recover the amount claimed. The 
said suit was instituted and prosecuted by said rt>spondents in bad 
faith with purpose, intent and effect of hindering and obstructing 
the business of the said Equity Cooperative Exchange, and of injur
ing its credit and reputation. 

The said Witherow in reporting to P. L. Howe, a respondent mem
ber of said Chamber, on August 4, 1014, states: 

The pul.Jliclty whlcll we have been giving them in the newspnpers has had 
a very unfavorable efrcct upon them and Is making many of the farmers sus
picious of their actions. Wllen I am aLle to make puLllc the affidavit wlllch 
I yesterday secured from 1\lr. Smith ol Voltaire and also the fact that they 
were securing accommodation notes from the farmers In large amounts which 
are Lelng pledged to terminal banks, I think you wlll tl.nu the farmet·s will IJe 
very much more frl~hteued. 

PAn. 37. To further injure the <'redit and standing of the Equity 
Cooperative Exchange,· the respondent Chamber caused inquiries 
and investigations to be made at banks and other financial backers of 
the said Exchange and stockholders therein in order to create in 
them a suspicion that all was not well finn.ncially with the said Ex
change and its stockholders. 

The following letter is illustrative of this practice: 

TnE CHAMBER OF CoMMrmcE oF llltNNEAPOLIB. 

!Jr. EDWARD ENGERUD, 

Fargo, N. D. 
DEAR Sra: 

SECRETARY'S OFFICE. 

JULY 20, 1914. 

Your letter or recent date addressed to tlle Cooperative Managing Farmer, 
with reference to the results which developed from your partial examination 
of the booL:s or the Equity Exchan;:-e at Farg<) was presented to the under· 
signed this morning and read with much Interest. 

I enclose herewith a memorandum which eXJllains lt;;elr. The t:lata furnished 
ln this memorandum was rurnh;hed in n very confitlentlalruanner nnd I desire it 
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to be so treated. .An examination of the books and records of the Scandi
navian-American National Bank, however, would disclose the situation to be 
as set forth in this memorandum. It occurred to me that if you were ac
quainted with the facts and knew where information was to be had and what 
that information would be, that it would be possible for you to secure it 
either by securing authority from the Equity Exchange to a chartered ac
countant to examine the records of the Scandinavian-American National Bank 
of Minneapolis or otherwise.· 

The names of the farmers' elevator companies whose notes are held by the 
bank ns collateral and the amount of these notes would be very interesting and 
desirable but this Information we were not able to secure at the time, although 
it is possible that this may be secured later. We consider this very important, 
ns it is entirely possible that the amount of the notes of farmers' elevator com
panies put up ns collateral by the Equity Cooperative Exchange might exceed 
many times the amount due the Equity Exchange from the farmers' elevator 
companies. 

We felt that with this information In your hands you would be able to take 
such action as would secure its disclosure without causing the undersigned or 
his informant any embarrassment. 

I believe that the 1\Ir. J. C. Berg, of Ilindrum, Minnesota, mentioned on the 
memorandum enclosed herewith is quite a friend of your partner, Mr. Frame. 

Very truly yours, 
(Signed) JoHN G. lllclluou, Sec'y. 

Acting un<lcr this direction Attorney Engerud "without causing 
the undersigned or his informant embarrassment," secured by means 
of deposition much information "concerning farmers' elevator com
panies whose notes were held by the Scandinavian-American Na
tional Dank of Minneapolis" and other information of a confidential 
character. 

PAn. 38. These actions cost the said Exchange for attorney's fees, 
witness fees, court costs, and other expenses, including loss of time 
of its officials and employees, not less than $20,000. They injured 
greatly its credit and standing with the public generally and with 
shippers of grain. In nduition to the direct outlay necessitated by 
this litigation, the credit of the Equity Cooperative Exchange was 
seriously affectr<l thereby and the confidence of the public generally, 
and the grain shippers in particular, was gt·eatly weakened by the 
charges and allegations of unfair and dishonest conduct made and 
published by the plaintiffs in connection with the litigation and 
procceuings in question. 

CONCLUSION. 

That by reason of the facts set forth above, the respondents and 
all of them, have committed acts to the prejuJice of the public and 
competitors of respondent Chamber .and competitors of the members 
of respondent Chamber, and which acts constitute unfair methods 
of competition in commerce within the intent and meanin.g of Sec-



152 FEDERAL TRADE COMMISSION DECISIONS 

Order. 7F.T.O. 

tion 5 of an Act of Congress, entitled," An Act To create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes," approved September 26, 1!>14. 

OHDER TO CEASE AND DESIST, 

This proceeding having been heard by .the Federal Trade Com
mission upon the complaint of the Commission, the answers of the 
respondents, and the stipulations as to the facts entered into by 
counsel representing the Commission and counsel representing re
spondents, and the Commission having made its findings as to the 
facts with its conclusion that the respondents have violated the pro
visions of the Act of Congress approved September 26, 1914, en
titled "An Act To Create a Federal Trade Commission, to define its 
powers and duties, and for other purposes"; 

Now, therefore, it is ordered, That the respondents: The Chamber 
of Commerce of Minneapolis; C. A. Magnuson, C. 1\I. Case, William 
Dalrymple, A. C. Andrews, ll. F. Benson, ,V, T. Frasier, II. P. 
Gallaher, J. ll. Gilfillan, Jr., II. S. Helm, Asher Howard, John 
l\IcLeod, J. II. 1\IacMillan, F. C. VanDusen, John G. McHugh, and 
all other members, officers, directors, agents, servants and employees 
of the Chamber of Commerce of Minneapolis; l\Ianager Publishing 
Company; John II. Adams, and John T. Flemming, and each of 
them and their or its officers, agents, solicitors, representatives, serv
ants, and employees and all othe~ persons acting under, through, by 
or in behalf of them or any of them, forever cease and desist: 

From combining and conspiring among themselves or with others, 
directly or indirectly, to interfere with, or injure, or destroy the 
business or the reputation of the St. J>aul Grain Exchange, or its 
officers and members, or the Equity Cooperative Exchange, or its 
officers and 8tockholtlers (or other competitors of the respondent 
Chamber and its members), by: 

(1) I>ublishing or causing to be published in any newspaper, 
periodical, pamphlet or otherwise, or circulating, or causing to be 
circulated orally or otherwise, among the customers or prospective 
customers of the members of the St. Paul Grain Exchange, or the 
public genemlly, any false or misleading statements concerning the 
financial standing, the business or the business methods of the said 
Exchange, its oflicers or members, or concerning the said Equity Co
operative Exchange, its officers or stockholders. 

(2) Instituting vexatious or unfounded suits either at law or in 
equity against said Equity Cooperative Exchange with the purpose 
or intent, or with the effect of hindering or obstructing the business 
of the said Equity Cooperative Exchange or injuring its credit and 
reputation. 
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It is further oraerea, That the respondents: The Chamber of Com
merce of Minneapolis; C. A. Magnuson, C. M. Case, William Dal
rymple, A. C. Andrews, n. F. Denson, W. T. Frasier, H. P. Gallaher, 
J. n. Gilfillan, jr., H. S. Helm, Asher Howard, John McLeod, J. II. 
Macl\Iillan, F. C. VanDusen, John G. McHugh, and all other mem
bers, officers, directors, agents, servants, and employees of the Cham
ber of Commerce of Minneapolis, and each of them, and their 
or its officers, agents, solicitors, representatives, servants, and em
ployees and all persons acting under, through, by or in behalf of it 
or them, or any of them, forever cease and desist from: 

{1) Combining and conspiring among themselves or with others 
directly or indirectly to induce, persuade or compel and from in
ducing, persuading or compelling any of the members of said 
Chamber, their agents or employees, to refuse to buy from, sell to, or 
otherwise deal with the St. Paul Grain Exchange or its members or 
the Equity Cooperative Exchange, or its stockholders, or the cus
tomers of any of them, because of the patronage dividend plan of 
doing business adopted by the said Equity Cooperative Exchange, or 
by any of the members of the said St. Paul Grain Exchange, as more 
particularly set forth in paragraph 4 infra of this order. 

(2) Hindering, obstructing or preventing any telegraph company 
or other distributing agent from furnishing continuous or periodical 
price quotations of grains to the St. Paul Grain Exchange, or its 
members, or to the Equity Cooperative Exchange or its stockholders. 

(3) Passing or enforcing any rule or regulation, or enforcing any 
usage or custom, that prohibits or prevents members of the re
spondent chamber from conducting their business of dealing in grain 
according to the cooperative method of marketing grain or according 
to the patronage dividend plan, like or similar to the method or plan 
adopted by the Equity Cooperative Exchange. 

(4) Denying to any duly accredited representatives of any organi
zation or association of farmer grain growers or shippers admission 
to membership in said respondent chamber, with full and ec1ual 
privileges enjoyed by any or all of its members or by any or all 
concerns represented by membership in said respondent Chamber of 
Commerce, because of the plan or purpose on the part of such or
ganization or association to pay or purpose to pay patronage divi
dends or to operate or purpose to operate according to the cooperative 
plan of marketing grain, namely, the plan of returning any portion 
or all of its earnings or surplus to its patrons or members on the basis 
of patronage, whether such earnings or surplus is derived from 
charging patrons or members commissions or otherwise. 
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(5) Passing or enforcing any rule or regulation or enforcing any 
usage or custom, that compels shippers of grain to Minneapolis, Min
nesota., from country points or from St. Paul, :Minnesota, to pay 
commission or other charges, unless and until like commissions and 
charges are paid by shippers of grain to Minneapolis from Omaha, 
Nebraska, or from Kansas City, Missouri, or other such favored 
markets. 

(G) Passing or enforcing any rule or regulation, or enforcing any 
usage or custom, that prohibits members of the respondent chnmber, 
when buying grain on track at country points from paying therefor 
more than the market price of similar grain prevailing at that time 
in the Exchange Room of the respondent Chamber, less freight, com
missions and other charges. 

(7) Promulgating, interpreting or enforcing any rule, custom, 
regulation or usage in such a manner as to require any member of re
spondent Chamber to pay to the farmer, or country shipper or other 
person, a price for grain limited to a price equivalent to or identical 
with the Minneapolis market price, or otherwise limit the exercise of 
free will and individual independent judgment of any such member 
as to the price which he shall pay, or which he desires to pay farmers, 
country shippers, or others for grain on track at country points. 

It is further ordered, That the respondents, The Chamber of Com
merce of Minneapolis; C. A. Magnuson, C. l\I. Case, 'Villi am Dal
rymple, A. C. Andrews, D. F. Denson, W. T. Frasier, II. P. Gallaher, 
J.D. Gilfillan, Jr., II. S.llelm, Asher Howard, John McLeod, J. II. 
MacMillan, F. C. Van Dusen, J olm G. McHugh, Manager Publishing 
Company, John H. Adams, and John II. Fleming shall within 
sixty (GO) days after the service upon them of a copy of this order, 
file with the Commission a report in writing setting forth in detail 
the manner and form in which they have complied with the order to 
cease and desist heretofore set forth. 

Dy order of the Commission: Commissioners Van Fleet and Gaskill 
dissenting. 
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FEDERAL TRADE COMMISSION 
v. 

PACIFIC STATES PAPER TRADE ASSOCIATION ET AL. 

COMPLAINT, FINDINGS AND ORDER IN THE MATTER OF THE ALLEGED VIOLA· 

TION OF SECTION 5 OF AN ACT OF CONGRESS APPROVED SEP'l'EMBER 2 fl, 

1914. 
Docket 934-December 31, 1923. 

SYLLABUS. 

Where a large majority o! the jobbers and wholesalers in the Pacific Coast 
states, dealing in paper and paper products, selling 75 per cent ol sucl' 
products in the aforesaid states exclusive of roll newspaper, and in n 
number ot instances with various branch houses, and with a community 
ol interest through stock ownership in one another; their local associa
tions, which admitted to membership as "legitimate dealers" only con
cerns employing traveling salesmen, and maintaining warehouse stocks 
!rom which deliveries were made, and which regarded distribution !rom 
manufacturer or other source of supply, to wholesaler or joliber, to re
tailer and others, as the "legitimate channels of distribution", and 
characterized all other distriuuUon as iXegitimate, and dealers not meet
ing the !oregoing test as "1llegitimatc dealers" ; and their general associll
tion; 

(a) Sought by argument and persuasion, and by promises o! increased pur
chases, to induce paper manufacturers to refuse to sell their product~ 
direct to the retall trade or to users o! paper, or to or through broken 
with the efl'ect of suppressing competition in the sale thereof; 

(b) Threatened to boycott and boycotted a manufacturer which had begun to 
sell its products direct to retailers and <!ont;umers and had fixed resale 
prices thereon lower than said jobbers' and dealers' prices therefor; and 

Where one ol said local associations and the members thcreo!, 
(c) Included in its price lists as "suggested prices" prices !or sales in states 

other tlJUn that In which said members were located, and respected 11 

tacit and implied understanding that said prices would be observed, with 
the efl'ect of restraining and lessening competition in the sale o! such 
products in the aforesaid states; and · 

Where said local associations and their members, 
(d) Included among the prices fixed and determined upon by each local as'3'>

clatlon for local sales within the territory o! the particular association, 
prices on "mill shipment", without distinguishing between factories lo
cated within the member's state and those located without such state, 
from which shipment.'! were to move in response to the member's orders. 
with the effect o! eliminating price competition in such sales; and 

Where said jobbers and dealers, 
(e) Used the price llsts of the particular locnl association in the territory 

ot which they were soliciting business, in quoting prices; and 
(f) Used the price lists or their r<>spectlve local associations when doing busi

ness without the state in which the members thereof bad their place of 
business, Lut within territory recognized by the members as belonging to 
the particular association; 
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With the result that prices !or the products concerned were fixed and unttorm 
within each of said territories, and with the effect of limiting and lessen
ing competition therein; and 

Where members of three of said local associations, 
(U) Agreed that a certain product should be sold at a uniform fixed price In 

a territory coYering two states, with the result that It was Impossible 
for purchasers to obtain such product at competitive prices within said 
territory: and 

Where two of said jobbers or dealers In different states, 
(h) Made an agreement by which one undertook In making sales within a 

third state, to respect the other's prices, with the result that price competi
tion between the two was eliminated In said state: and 

Where certain of said local associations composed of members located tn 
two of the Pacific Coast states, meeting through their group organization: 
officers of the general association, covering the Pacific Coast and neigh
boring states: and the general sales manager of one of said jobbers or 
dealers, which was a concern with various branches In Pacific Coast states 
and cities, and with a preponderating position: 

(l) .Attempted through the medium of meetings and discussions of such mat· 
ters as uniform discounts, sales of items at less than established prices 
under the term "close-outs," and establishment of a fixed charge for the 
cutting or trimming of paper, to determine or Influence the prices of the 
products concerned within one of the aforesaid states, with the etrect of 
preventing free and open competition therein In the sale of such products 
and of estaul!shlng common price policies by all of said members: 

lleld, That l'uch practices, sub.stantially as described, constituted unfair 
methods ol competition. 

Mr. R. J. Larson for the Commission. 
McOutc!Leon, Olney, Mannon & Greene of San Francisco, Calif., 

for Pacific States Paper Trade Association, Paper Trade Confer
ence of San Francisco, and n. N. Coffman, secretary of the Pacific 
States Paper Trade Association. 

Mr. J. Y. 0. J(ellogg of Seattle, Wash., for Seattle-Tacoma Paper 
Trade Conference, Seattle Division of the Zellerbach Paper Co., 
American J>aper Co., J. 1V. Fales Paper Co., Paper 'Varehouse Co., 
Inc., Seattle Paper Co., Standard Paper Co., Tacoma Paper & Stn.· 
tionery Co., and for himself individually and as Secretary of the 
Seattle-Tacoma Paper Trade Conference. 

Ilamblen & Gilbert of Spokane, 'Vash., for Spokane Paper Dealers, 
Spokane division of the Zellerbach Paper Co., John W. Graham & 
Co., D. G. Ewing Paper Co., American Type Founders Co., Spokane 
Paper & Stationery Co., and for 1V. S. Gilbert as Secretary of the 
Spokane Paper Dealers; 

Mr. O!Lrisa A. Bell of Jlortland, Oreg., for Portland Paper Trade 
Association, Portland division of the Zellerbach Paper Co., lllake
M~Fall Paper Co., J. 1V. P • .McFall Paper Co., Endicott Paper Co., 
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Crescent Paper Co., and for himself individually and as Secretary 
of the Portland Paper Trade Association. 

Lawler & Degnan of Los Angeles, Calif., for Los Angeles Whole
sale Paper ,Jobbers Association, J. R. Coffman as Secretary of the 
Los Angeles Wholesale Paper Jobhers Association, Blake, Moffitt 
& Towne, Pioneer Paper Co., R. L. Craig Co., Sierra Paper Co., and 
Standard Woodenware Co. 

Bausman, Oldham, Bullitt & Eggerman of Seattle, 1Vash, for 
Mutual Paper Co. 

Mr. Jolm Francis Neylan of San Francisco, Calif., for 1Vashing
ton Pulp & Paper Corporation. 

},/r. Nathan B. lVilUams of ·washington, D. C., for American 
Type Founders Co. 

CO~IPLAINT. 

Acting in the public interest pursuant to the prov1s10ns of an 
Act of Congress approved September 2G, 1914, entitled "An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes," the Federal Trade Commission charges 
that the Pacific States Paper Trade Association, its officers and 
members; Seattle-Tacoma Paper Trade Conference, its officers and 
members; Spokane Paper Dealers, its officers and members; Port
land Paper Trade Association, its officers and members; Paper 
Trade Conference of San Francisco, its officers and members; Los 
Angeles Wholesale Paper Jobbers Association, its officers and mem
bers, including the various individuals, partnerships, and corpora
tions named in the caption hereof, hereinafter referred to as re
spondents, have !Jeen and are using unfair methods of competition 
in interstate commerce in violation of the provisions of Section 5 
of said Act, and states its charges in that respect as follows: 

PARAGRAPH 1. Respondent, Seattle-Tacoma Paper Trade Confer
ence, is a voluntary unincorporated association organized by and 
composed of individuals, partnerships, and corporations engaged 
in the business of selling paper and paper products at wholesale to 
wholesale and retail dealers in the State of Washington and in 
neighboring States and the Territory of Alaska. The object of said 
association is to promote the common interests of its members. 
Respondent, J. Y. ·C. Kellogg, is the secretary of said association, 
directing and administering its business and affairs. The follow
ing named respondents are members of said association: 

American Paper Company, a corporation organized under 
the laws of the State of Washington, with its principal office 
and place of business in the city of Seattle, in said State; 
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J. W. Fales Paper Company, a corporation organized under 
the laws of the State of Washington, with its principal office 
and place of business in the city of Seattle, in said State; 

Mutual Paper Company, a corporation organized under the 
laws of the State of ·washington, with its principal office and 
place of business in the city of Seattle, in said State; 

Washington Pulp & Paper Corporation, a corporation organ
ized under the laws of the State of Washington, with its prin
cipal office and place of business in the city of Seattle, in said 
State; 

Paper 'V are house Company, Inc., a corporation organized 
under the laws of the State of Washington, with its principal 
office and place of business in the city of Seattle, in said State; 

The Seattle Paper Company, a corporation organized under 
the laws of the State of Washington, with its principal office 
and place of business in the city of Seattle, in said State; 

Standard Paper Company, a corporation organized under the 
laws of the State of Washington, with its principal office and 
place of business in the city of Tacoma, in said State; 

Tacoma Paper & Stationery Company, a corporation organ
ized under the laws of the State of 'Vashington, with its prin
cipal ofiice and place of business in the city of Tacoma, in said 
State; 

Zellerbach Paper Company, a corporation organized under the 
laws of the State of California, with its principal office and 
place of business in the city of San Francisco, in said State, 
and owning and operating branch places of business in the States 
of 'Vashington, Oregon, and Utah, one of said branches being 
located in aforesaid city of Seattle and designated by said com
pany as its Seattle Division. 

Respondent, Spokane Paper Dealers, is 11. voluntary unincorpo
rated association org11nizctl by and composed of individuals, partner
ships, and corporations engaged in the business of selling paper and 
paper products at wholesale to wholesale and retail dealers in tho 
State of 'Vashington and in neighboring States. The object of said 
association is to promote the common interests of its members. 
Respondent, ,V, S. Gilbert, is the secretary of said association, direct
mg and administering its business and affairs. The following named 
respondents are members of said association: 

John ,V, Graham & Company, a corporation organized under 
the laws of the State of Washington, with its principal office 
and place of business in the city of Spokane, in said State; 
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Spokane Paper & Stationery Company, a corporation organ
ized under the laws of the State of Washington, with its prin
cipal office and place of business in the city of Spokane, in sai.d 
State; 

ll. G. Ewing Paper Company, a corporation organized under 
the laws of the State of 'Vashington, with its principal office 
and place of business in the city of Spokane, in said State; 

Zellerbach Paper Company, a corporation organized under 
the laws of the State of California, with its principal office ·and 
place of business in the city of San Francisco, in said State, and 
owning and operating branch places of business in the States of 
'Vashington, Oregon, and Utah, one of said branches being 
located in aforesaid city of Spokane and designated by said 
company as its Spokane Division; 

American Type Founders Company, a corporation with its 
principal office and place of business in the city of Spokane, in 
the State of "\Vashington. 

Respondent, Portland Paper Trade Association, is a voluntary 
unincorporated association organized by and composed of individ
uals, partnerships, and corporations engaged in the business of sell
ing paper and paper products at wholesale to wholesale and retail 
dealers in the State of Oregon and in neighboring States. The ob
ject of said association is to promote the common interests of its 
members. Respondent, Chriss A. Dell, is the secretary of said asso
ciation, directing and administering its business and affairs. The 
following named respondents are members of said association: 

Rogers Paper Company, a corporation organized under the 
laws of the State of Oregon, with its principal office and place 
of business in the city of Salem, in said State; 

Zellerbach Paper Company, a corporation organized und~r 
the laws of the State of California, with its principal office an1l 
place of business in the city of San Francisco, in said State, 
and owning and operating branch places of business in the States 
of Washington, Oregon, and Utah, one of said branches being 
located in the city of Portland, Oreg., and designated by said 
company as its Portland Division; 

lllake-McFall Paper Company, a corporation organized under 
the laws of the State of Oregon, with its principal office and 
place of business in the city or Portland, in said State; 

J. W. P. l\IcFall, an individual doing business under the 
trade name J. ,V. P. McFall Paper Company, with his principal 
office and place of business in the city of Portland, State of 
Oregon; 
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Endicott Paper Company, a corporation organized under the 
laws of the State of Oregon, with its principal office and place 
of business in the city of Portland, in said State; 

R. L. llrackett and Chas. L. Frazier, partners doing business 
under the name and style Cresceri.t Paper Company, with their 
principal office and place of business in the city of Portland, 
State of Oregon; 

American Type Founders Company, a corporation with its 
principal office and place of business in the city of Spokane, in 
the State of Washington. 

Respondent, Paper Trade Conference of San Francisco, is a 
voluntary unincorporated association organized by and composed of 
individuals, partnerships, anu corporations engaged in the business 
of selling paper and paper products at wholesale to wholesale and 
retail dealers in the State of California and in neighboring States. 
The object of said association is to promote the common interests of 
its members. Uespondent, n. N. CotTman, is the secretary of said 
a~ociation, directing and administering its business and affairs. 
The following named respondents are members of said association: 

lllake, Moffitt & Towne, a corporation organized under the 
laws of the State of California, with its principal office and 
place of business in the city of San Francisco, in said State; 

llonestell & Company, a corporation organized under the 
laws of the State of California, with its principal ollice and 
place of business in the city of San Francisco, in saiu State; 

The J>acific Coast Paper Company, a corporation organized 
under the laws of the State of California, with its principal 
office and place of business in the city of San Francisco, in said 
State; 

Zellerbach Paper Company, a corporation organized under 
the laws of the State of California, with its principal office and 
place of business in the city of San Francisco, in said State, and 
owning and operating branch places of business in the States of 
Washington, Oregon anu Utah; 

Union Paper Company, a corporation organized under the 
laws of the State of California, with its principal office and 
place of business in the city of Oakland, in said State; 

San Jose Paper Company, a corporation organized under the 
laws of the State of California, with its principal office and 
place of business in the city of San Jose, in said State; 
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Richardson Case Paper Company, a corporation organized 
under the laws of the State of California, with its principal 
office and place of business in the city of Sacramento, in said 
State; 

Eastman Gibbons Paper Company, a corporation organized 
under the laws of the State of California, with its principal 
office and phce of business in the city of Sacramento, in said 
State; 

Delmas Paper Company, a corporation organized under the 
laws of the State of California, with its pr.incipal office and 
place of business in the city of San Jose, in said State; 

Respondent, Los Angeles 'Vholesale Paper Jobbers Association, 
is a voluntary unincorporated association organized by and com
posed of individuals, partnerships and corporations engaged in the 
business of selling paper and paper products at wholesale to whole
sale and retail dealers in the State of California and in neighboring 
States. The object of said association is to promote the common 
interests of its members. Respondent, J. R. Cofi'man, is the secre
tary of said association, directing and administering its business 
and affairs. The following named respondents are members of said 
association: 

lllake, Moffitt & Towne, a corporation organized under the 
laws of the State of California, with its principal office and place 
of business in the city of San Francisco, in said State, with a 
branch place of business in each of the cities of Los Angeles and 
San Diego in said State; 

Zellerbach Paper Company, a corporation organized under the 
la\~S of the State of California, with its principal office and place 
of business in the city of San Francisco, in said State, and own
ing and operating branch places of business in the States of 
'Vashington, Oregon, and Utah, and a branch located in afore
said city of Los Angeles and designated by said company as its 
Los Angeles Division; 

Pioneer Paper Company, a corporation organized under the 
laws of the State of California, with its principal office and place 
of business in the city of Los Angeles, in said State; 

Standard 'Voodenware Company, a corporation organized 
under the laws of the State of California, with its principal 
office and place of business in the city of Los Angeles, in sa1d 
State; • 

R. L. Craig Company, a corporation organized under the laws 
of the State of California, with its principal office and place of 
business in the city of Los Angeles, in said State; 
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Sierra Paper Company, a corporation organized under t~e 
laws of the State of California, with its principal office and place 
of business in the city of Los Angeles, in said State. 

The foregoing respondent associations are hereinafter called the 
local associations. The membership of each local association habitu
ally serves a loosely defined territory in which the bulk of such mem
bers' business is done and which is regarded by the members of the 
local associations in each instance as peculiarly within the sphere 
of their merchandising activities. Each local association recognizes 
the territories thl).s served as being peculiarly within the merchan
dising sphere of the membership of the local association in each 
instance, to the extent that each such association ooserves the 
merchandising rules and regulations established by the several local 
associations when soliciting business or making sales in the territory 
thus regarded as within the merchandising sphere of another asso
ciation. The purpose of each local association is primarily to serve 
and promote the interests of its members with regard to their 
business within the territory which they particularly serve. Another 
purpose of each association is to promote the interests of its mem
bers outside such territory by co-operating with the other local asso
ciations in appropriate instances. 

The respondent, Pacific States Paper Trade Association, is a 
voluntary unincorporated association organized by and composed of 
the individual members of the local associations. The object of 
the association is to promote the common interests of its members 
especially with respect to matters of common interest throughout 
the Pacific States. With the co-operation of the local association, it 
formulates such policies and takes or directs such actions as are 
calculated to carry into effect common policies for the entire Pacific 
Coast in those instances where the ends to be attained are not within 
the powers or purview of a local association. Respondent, D. N. Coff
man, is the secretary of said association directing and administer
ing its business and affairs. 

The members of the several local associations in each instance 
comprise practically all the wholesale dealers in paper and paper 
products in the territory which its members particularly serve, and 
since the members of the local associations constitute the members 
of the Pacific States Paper Trade Association, the membership of 
the last named body embraces practically all the wholesale dealers in 
paper and paper product~ having their principal places of business 
in the States of Oregon, 'Vashington, and California. The mem
bers of all the above named assoclations are hereinafter collectively 
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called the members. A large part of the paper requirements of the 
States of Idaho, Nevada, .Montana, Arizona, New Mexico, and of 
the Territory of Alaska is also supplied by the members, who travel 
salesmen in said last named States, and, in some instances, maintain 
branch places of business therein. The acts and things done by 
respondents have substantially affected interstate commerce in the 
States of Idaho, Nevada, Montana, Arizona, New Mexico, and in the 
Territory of Alaska in like manner, although in less degree than, 
it has affected such commerce in the States of Oregon, Washington, 
and California, as hereinafter more particularly set out. 

tVhile the bulk of the business done by the members of the several 
local associations is done within the territory habitually served by 
the association in each instance, a.s above set out, the members of 
each local association, to some extent, solicit business and make 
sales outside such territory. The word territory as hereinafter used 
means territory served as above set out and defined. 

The territory of the respondent, Seattle-Tacoma Paper Trade 
Conference, comprises roughly the northwest portion of the State of 
Washington and the Territory of Alaska. 

The territory of the respondent, Spokane Paper Dealers, com
prises roughly the eastern portion of the State of Washington, the 
northern portion of the State of Idaho, and the western portion of 
the State of l\Iontana. 

The territory of the respondent, Portland Paper Trades Associa
tion, comprises roughly the State of Oregon, the southern portion of 
the State of Washington and parts of Western Idaho. 

The territory of the respondent, Paper Trade Conference of San 
Francisco, comprises roughly the southern portions of the State of 
Oregon, the northern half of the State of California and some por
tions of the States of Nevada, Utah, and Arizona. 

The territory of the respondent, Los Angeles Wholesale Paper Job
bers Association, comprises roughly the southern half of the State 
of California and portions of the States of Nevada, Arizona and 
New Mexico. 

The aggregate territory served by the members thus comprises the 
States of Oregon, \Vashington, Montana, Idaho, California, Nevada, 
Utah, Arizona, New 1\lexico, and the Territory of Alaska. Said 
aggregate territory is hereinafter referred to as the Pacific States. 
The members, upon making sales to purchasers located in States of 
!he United States other than the State wherein is located, in each 
lllstance, the member's place of business, cause the commodities so 
so!d to be transported from their respective places of business to 
said purchasers at points in such other States of the United States. 
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PAR. 2. By the common consent and agreement of the members, 
only dealers in paper or paper products who arc dealers at whole
sale only, who maintain a warehouse stock of the commodities in 
which they deal, from which they m;:tke delivery of the commodities 
sold by them, and who employ traveling salesmen through whom 
such sales are made, are entitled and admitted to membership in any 
foregoing association. A wholesale dealer thus qualified and de
fined is recognized by the members generally as having the right 
further to take orders for wholesale quantities of aforesaid mer
chandise to be filled by shipment to the purchaser directly from the 
manufacturer or other source of supply. 'Vholesalers, as above de
fined, are regarded by the members and are by them designated 
"legitimate wholesalers", and the distribution of paper and paper 
products from the manufacturers or other source of supply thereof, 
through such wholesalers to retail dealers and other large-quantity 
consumers, is regarded as being and is designated by the members 
the "legitimate" channel or channels of distribution. All other 
methods of wholesale distribution are regarded by the members as 
improper and illegitimate, and all dealers, brokers, agents, manu
facturers dealing directly with the retail trade or the consumer, and 
other persons selling said products in wholesale quantities, who do 
not maintain warehouse stocks, travel sal<'smen or otherwise come 
within the definition of the so-called legitimate wholesalers, as 
above set out, are regarded and designated by the members as "ille
gitimate" dealers. 

PAR. 3. For about three years last past, the Pacific States Paper 
Trade Association, the local associations and the members, with the 
common purp0se of restricting the wholesale distribution of paper 
and paper products throughout tho Pacific States to the so-called 
"lt>gitimate" channels and of preventing such distribution by any 
other method or means or through any other agency than themselves, 
and with the further common purpuse of suppressing competition 
in, and controlling and enhancing wholesale prices of, said products 
in the Pacific States to their own collective benefit, cooperating to
gether have done and now do the following ucts and things: 

(a) The members refuse to sell to, or in any way supply so
called illegitimate dealers with paper and paper products; 

(b) The memL£'rs revmt to their respective local associations 
and to the Pacific States. Paper Trade Association the names of 
all so-called illegitimate dealers in tlte Pacific States who come 
to their notice, and attempt to, ancl do, coerce manufacturers 
and other sources of supply into refusing to further supply said 
dealers with paper and paper products; and in instances where 
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such offending dealer is a manufacturer desiring to sell directly 
to the retail trade or consumer, attempt to, and do coerce such 
manufacturer into abandoning such intended business; 

Said coercion is accomplished by the members acting indi
vidually, and collectively through respondent associations, to 
bring to bear threats of boycott and other species of intimida
tion against said manufacturers and other sources of supply; 

(c) To the end that the members be continuously advised of 
the progress of the coercive measures set out in the preceding 
specification, and to the end that uniform action may be had, 
action taken by the members individually and by the local asso
ciations is notified to the Pacific States Paper Trade Associa
tion, and vice versa, and the Pacific States Paper Trade Asso
ciation informs the local associations and the members of such 
action us has been taken and takes such action itself and recom
mends and directs such further action by the members and the 
local associations as it deems best calculated to carry said coer
cive measures to a successful conclusion; 

(d) The members of each local association agree upon and 
establish schedules of uniform minimum prices at which the 
commodities dealt in by them are to be sold by them in the ter
ritory of such association. The prices thus established are 
enhanced beyond the prices which would prevail under natural 
and normal competition in said industry in the absence of said 
price agreement; 

(e) The adherence of members of the local associations to the 
schedules described in the preceding specification is assured and 
the maintenance of the prices therein fixed is secured by a sys
tem of fines provided for Ly the local association to be, and 
which are, exacted from any member making a sale or sales of 
said commodities at prices less than those set out in said sched
ules. The prices thus fixed, established and enforced are here
after called schedule prices; 

(f) That there may be a substantial uniformity in schedule 
prices throughout the Pacific States, providing for aforesaid 
enhancement of prices, the associations exchange said price 
lists with each other and supply the same to the Pacific States 
Paper Trade Association, to the end that by comparison and 
adjustment substantial differences in prices for like goods may 
be, and they are, eradicated by causing such prices as are below 
the general level of said enhancement anu the average of saiu 
aggregate schedule prices, to Le adequately raised; 

88231"-26-voL 7-12 
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(g) lly common consent and agreement the members of each 
local association, when soliciting business or making sales in 
the territory of another local association, observe and abide by 
the schedule prices in effect in the territory where the sale is 
made and neither offer nor sell paper or paper products in such 
territory at prices less than said. schedule prices; 

(h) To the end that aforesaid uniform enhancement may be 
maintained and price competition eliminated throughout the 
Pacific States, the members notify their local associations and 
the Pacific States Paper Trade .Association of infractions of the 
agreement set out in the foregoing specification, and these vari
ous associations bring pressure to bear upon the offending mem
ber to cease such practice. They, and each of them, are em
powered to, and do levy fines against such offending members 
and are empowered to declare, and do declare, such territory to 
be " open "; that is to say, that the members of the various asso
ciations may, and they do, until recision of said last named 
action, disregard the schedule of prices in effect in said terri
tory and sell their commodities therein at such prices as they 
see fit to demand. 

The result and effect of the foregoing practices has been and now 
is substantially to lessen and restrict competition in the sale of paper 
and pn per products in the Pacific States; to prevent brokers, agents, 
and manufacturers selling direct to the retail trade or consumer and 
other persons not members of the local associations from selling 
paper and paper products at wholesale in the Pacific States; to 
enhance the wholesale prices of said commodities above the prices 
which would prevail therefor under normal, natural and open com
petition, and to hinder the natural flow of commerce in said com
modities in the channels of interstate trade. 

PAn. 4. The above alleged acts and things done by respondents and 
by each of them, have a dangerous tendency unduly to hinder com
petition and to create a monopoly of the wholesale paper trade in 
the Pacific States in the hands of respondents and constitute unfair 
methods of competition in commerce within the intent and meaning 
of Section 5 of an Act of Congress, entitled, "An Act To create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes," approved September 26, 1914. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER. 

Pursuant to the provisions of an Act of Congress approved Sep
tember 2G, 1914, the Federal Trade Commission issued and served 
a complaint upon the respondents, Pacific States Paper Trade Asso-
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ciation and others, charging them with the use of unfair methods 
of competition in commerce in violation of the provisions of said 
act. 

Respondents having entered their appearance and filed their 
answers herein admitting that certain of the matters and things 
alleged in said complaint were in the matter and form therein set 
forth, and having filed herein a stipulation as to the facts, in which 
it is stipulated and agreed by the respondents that the Federal Trade 
Commission may take such stipulation as to the facts as the facts 
in this proceeding, and in lieu of testimony, and proceed forthwith 
to make its report stating its findings as to the facts, and an order 
disposing of the proceeding without the introduction of testimony 
and the matter having been further presented upon oral argument, 
the Federal Trade Commission, being fully advised in the premises, 
makes this its report stating its findings as to the facts and con
clusion: 

FINDINGS AS TO THE FACTS. 

P ARAGRAPII 1. The respondent, Seattle-Tacoma Paper Trade Con
ference, is a voluntary, unincorporated association organized by and 
composed of individuals and corporations engaged as jobbers and 
wholesalers of paper or paper products, and having their places of 
business in the cities of Seattle.and Tacoma, and engaged in selling 
paper or paper products in the State of 'Vashington, and as to some 
of them in the Territory of Alaska. Respondent J. Y. C. Kellogg is 
secretary of said association and under the direction of its members 
administers its affairs. 

The following named respondents are, or during the year last 
past were, members of this association: 

American Paper Company, a 'Vashington corporation; 
J. ,V. Fales Paper Company, a 'Vashington corporation; 
Paper Warehouse Company, a Washington corporation; 
Standard Paper Company, a Washington corporation; 
Seattle Paper Company, a 'Vashington corporation; 
Tacoma Paper & Stationery Company, a 'Vashington corpo

ration; 
Zellerbach Paper Company (Seattle Division), a California 

corporation; 
Mutual Paper Company, a 'Vashington corporation. {This 

company withdrew from membership on or about April 
12, 1V22.) 

~AR. 2. The respondent, Spokane Paper Dealers, is n voluntary 
Unincorporated association organized by and composed of indi· 
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viduals and corporations engaged as jobbers and wholesalers of paper 
or paper products and having their places of business in the city of 
Spokane and engaged in selling paper or paper products in the 
State of Washington and in neighboring States. Respondent "\V. S. 
Gilbert is secretary of said association and under the direction of 
its members administers its affairs. The following named respond
ents are, or during the year last past were, members of this associa
tion: 

John W. Graham & Company, a 1Vashington corporation; 
Spokane Paper & Stationery Company, a "\Vashington cor

poration; 
n. G. Ewing Paper Company, a Washington corporation; 
Zellerbach Paper Company (Spokane Division), a California 

corporation; 
The American Type Founders Company (Spokane Branch), 

a New Jersey Corporation. (This company sold its paper 
department and withdrew from membership in :May, 1922.) 

PAn. 3. The respondent, Portland Paper Trade Association, is a 
voluntary, unincorporated association, organized by and composed of 
individuals, partnerships and corporations engaged as jobbers and 
wholesalers of paper and paper products, and having their places 
of business in the city of }>ortland and neighboring cities, and en
gaged in selling paper or paper products in the State of Oregon and 
in neighboring States. Respondent Chriss A. Bell is secretary of 
said Association and under the direction of its members administers 
its affairs. The following named respondents are, or during the 
year last past were, members of this association: 

Rodgers Paper Company, an Oregon corporation; 
Blake-1\fcFall Company, an Oregon corporation; 
J. W. P. 1\fcFall, an individual; 
Endicott I>aper Company, an Oregon corporation; 
R. L. Brackett and Charles L. Frazier, partners doing busi

ness under the name and style of Crescent Paper Comp:my; 
Zellerbach Paper Company (Portland Division), a California 

corporation; 
American Type Founders Company (Portland Branch), 

a New Jersey corporation. (This company sold its paper 
department and withdrew from membership in 1\fay, 1922.) 

PAn. 4. The respondent, Paper Trade Conference of San Fran
cisco, is a voluntary, unincorporated association organized by and 
composed of individuals and corporations engaged as jobbers and 
wholesalers of paper or paper products, and having their places of 
business in the city of Snn Franci8co und in neighboring cities, and 

• 
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engaged in selling paper or paper products in the State of California 
and in neighboring States. Respondent D. N. Coffman is secretary 
of said association and under the direction of its members ad
ministers its affairs. The following named respondents are, or dur
ing the year last past were, members of this association: 

Dlake, Moffitt & Towne, a California corporation; 
Don estell & Company, a California corporation; 
Pacific Coast Paper C?mpany, a California corporation; 
Zellerbach Paper Company, a California corporation; 
Union Paper Company, a California corporation; 
San Jose Paper Company, a California corporation; 
Richardson Case Paper Company, a California corporation; 
Eastman-Gibbens Paper Company, a California corporation; 
Delmas Paper Company, a California corporation. 

PAR. 5. The respondent, Los Angeles Wholesale Paper Jobbers' 
Association, is a voluntary, unincorporated association organized 
by and composed of individuals, partnerships, and corporations 
engaged as jobbers and wholesalers of paper and paper products, 
and having their places of business in Los Angeles or San Diego, 
and engaged in selling paper or paper products in the State of Cali
fornia and in neighboring States. Respondent J. R. Coffman is 
secretary of said association and under the direction of its members 
administers its affairs. The following named respondents are, or 
during the year last past were, members of this association: 

Blake, Moffitt & Towne (Los Angeles Division), a California 
corporation; 

Zellerbach Paper Company (Los Angeles Division), a Cali-
fornia corporation; ._ 

Pioneer Paper Company, a California corporation; 
Standard 'Voodenware Company, a California corporation; 
R. L. Craig Company, a California corporation; 
Sierra Paper Company, a California corporation . 

. PAR. 6. The respondent, Pacific States Paper Trade Association, 
Is a voluntary unincorporated association organized by and com
posed of individuals, partnerships and corporations engaged as 
Jobbers and wholesalers of paper or paper products and having their 
respective places of business in the various jobbing centers in the 
~tates of California, Oregon, Washington, and neighboring States. 

espondent D. N. Coffman is secretary of said association and under 
~he direction of its membership administers its affairs. The follow
:g named respondents are, or during the year last past were, mem

rs of this association: 
American Paper Company, Seattle; 
Seattle Paper Company, Seattle; 
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Tacoma Paper & Stationery Company, Tacoma; 
Zellerbach Paper Company (Seattle Division), Seattle; 
Mutual Paper Company, Seattle; 
Paper ·warehouse Company, Seattle (This company resigned 

from this association January 15, 1923) ; 
John W. Graham & Company, Spokane; 
Spokane Paper & Stationery Company, Spokane; 
D. G •. Ewing Paper Company, Spokane; 
American Type Founders Company (Spokane Dranch), Spo

kane (This company sold its paper department and with
drew from membership in May, 1922); 

Zellerbach Paper Company (Spokane Division), Spokane; 
Hodgers Paper Company, Salem, Oregon; 
Zellerbach Paper Company (Portland Division), Portland; 
Dlake-McFall Company, Portland; 
J. ,V. P. McFall, Portland; 
Endicott Paper Company, Portland; 
American Type Founders Company (Portland Dranch), Port

land. (This company sold its paper department and with
drew from membership in May, 1922); 

Dlake, Moffitt & Towne, San Francisco; 
llonestell & Company, San Francisco; 
Pacific Coast Paper Company, San Francisco; 
Zellerbach Paper Company, San Francisco; 
Union Paper Company, Oakland; 
San Jose Paper Company, San Jose; 
Richardson Case Paper Company, Sacramento; 
Eastman-Gi~ens Paper Company, Stockton; 
Delmas Paper Company, San Jose; 
Dlake, Moffitt & Towne (Los Angeles Dranch), Los Angeles; 
Zellerbach Paper Company (Los Angeles Division), Los An-

geles; 
Pioneer 11aper Company, Los Angeles; 
Standard Woodenware Company, Los Angeles; 
Sierra Paper Company, Los Angeles. 

PAR. 7. The above-described respondent associations, with the 
exception of the Pacific States Paper Trade Association, are fre· 
quently called and hereinafter designated as "local associations." 
Joint meetings of the members of two or more of said local associ a· 
tions are held from time to time. Minutes of such meetings are 
kept under a designated name for each group. These groups are 
ns follows: 



PACIFIC STATES PAPER TRADE ASSN, ET AL. 171 

155 Findings. 

(a) California Paper Trade Association. This is a group com
posed of members of the San Francisco and Los Angeles local asso
ciations and meets from time to time for the discussion of matters 
of mutual interest and for the adoption of measures pertaining to 
both associations. It bas no organization and no officers. Its min
utes have been distributed among its members . 
. (b) Northwest Paper Dealers. This represents a group of mem

bers of the Portland, Seattle-Tacoma, and Spokane local associa
tions and meets once or twice annually. It has no formal organiza
tion, the presiding officer for each meeting being designated at the 
time of meeting. Its minutes arc distributed to the membership of 
the three associations. 

(c) San Diego 'Vholesale Paper 'Dealers. This is an informal 
organization of the wholesale paper dealers at San Diego, California. 
Its members are Zellerbach Paper Company (San Diego Divi!'iion), 
Dlake, Moffitt & Towne (San Diego Division), and Pioneer Paper 
Company (San Diego Branch). Duel-Towne Company of San 
Diego formerly was a member of the Los Angeles local association 
but ceased to be a member or or about July 1, 1921. The San Diego 
association was formerly affiliated with the Los Angeles Wholesale 
Paper Jobbers Association and had as its secretary, J. It Coffman, 

· secretary of the Los Angeles local association, but this affiliation was 
discontinued on or about July 1, Hl21. 

PAn. 8. The Pacific States Paper Trade Association is a member 
of the National Paper Trade Association, whose principal office is in 
New York City. 

PAR. 9. Many of the individuals, partnerships, and corporations, 
members of respondent associations, are engaged in the sale of paper 
and paper products in interstate commerce. The activities of the 
respondent associations and of individual members thereof ha-re 
affected interstate commerce to the extent and in the manner herein
after set forth in the states of Idaho, Nevada, Montana, Arizona, 
New 1\Iexico, Oregon, 'Vashington, California, and other States of 
the United States, and the Territory of Alaska. 

PAn. 10. It is admitted by the answers of respondent associations 
that only wholesalers and jobbers of paper or paper products who 
maintain warehouse stocks of the commodities in which they deal, 
from which they make deliveries of the commodities sold by them, 
and who employ traveling salesmen, are entitled to and admitted to 
membership in respondent associations. Wholesalers and jobbers 
thus qualified arc recoo-nized as havino- the rio-ht to take orders for wh I I e o o 0 esa e quantities of paper or paper products to be filled by 
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shipment direct from the manufacturer or other sources of supply. 
Likewise, with the exception of the Los Angeles Wholesale Paper 
Jobbers, the answers of respondents admit that wholesalers and job
bers as above defined are regarded by respondents and by them desig
nated as" legitimate dealers," and the distribution of paper and paper 
products from the manufacturer or other sources of supply through 
such wholesalers and jobbers to retail dealers and others is regarded 
by respondents and by them designated as "legitimate channels of 
distribution"; that distribution of paper and paper products through 
other means is considered illegitimate, and dealers, other than those 
above defined, are regarded by respondents, and by them designated, 
as "illegitimate dealers." 

PAR. 11. A large majority of the jobbers and wholesalers within 
the States of California, Oregon, and 'Vashington who deal pri
marily or exclusively in paper and paper products are members of 
one of respondent local associations and of respondent Pacific States 
Paper Trade Association. A substantial proportion of the paper 
or paper products used or consumed in the Pacific Coast States does 
not pass through the hands of jobbers or wholesalers in paper or 
paper products. Respondent members of respondent associations 
sell approximately 75 per cent of the paper and paper products used 
and consumed in the Pacific Coast States, exclusive of roll news
paper, the tonnage of which is large and which is for the most part 
sold direct by the mills to the user. 

PAR. 12. The members of each local association habitually serve a 
loosely defined territory in which the bulk of their business is done, 
and which is regarded by them as peculiarly within the sphere of 
their merchandising activities; such territory is that which is natu
rally tributary to the jobbing center where the members of such 
local association are located and within which jobbing or whole
sale dealers located in such centers have an advantage over similar 
dealers located elsewhere in competition with them by reason of 
such factors as lower freight rates, nearness in distance, and accus
tomed trade channels. These territories are as follows: 

Seattle-Tacoma Paper Trade Conference, the northwest por
tion of the State of W o.shington and the Territory of Alaska; 

Spokane Paper Dealers, eastern portion of the State of ·wash
ington, the Northern portion of the State of Idaho, and the 
western portion of the State of 1\fontana; 

Portland Paper Trude Association, the State of Oregon, the 
southern portion of the State of Washington, and parts of 
western and southern Idaho; 
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Paper Trade Conference of San Francisco, parts of the south
ern portion of the State of Oregon, the northern part of the 
State of California, and portions of the State of Nevada; 

Los Angcles-'Wholesale Paper Jobbers' Association, the south
ern half of the State of California, and portions of the State:; 
of Nevada and Arizona. 

PAR. 13. The Seattle-Tacoma Paper Trade Conference and th·~ 
Spokane Paper Dealers have an agreement as to the division of ter
ritory within the State of Washington between such associations and 
their respective members. 

PAR. 14. The Paper Trade Conference of San Francisco and the 
Los Angeles 'Wholesale Paper Jobbers' Association have an agree
ment a.s to the division of territory within the State of California 
between such associations and their respective members. 

PAR. 15. The Zellerbach Paper Company, with its principal offic~ 
in San Francisco, maintains branches at Los Angeles, San Diego. 
Fresno, Oakland, San Francisco, and Sacramento in the State of 
California; Portland in the State of Oregon; Seattle and Spokane 
in the State of 'Vashington; and Salt Lake City in the State of 
Utah. This company has an agency contract for the sale of its 
paper products with Snyder & Crecelius of 'Valla 'Valla, Washing
ton. 

PAR. lG. Blake, Moffitt & Towne, with its principal office in the city 
of San Francisco, operates branch houses at Los Angeles and San 
Diego, California. It owns 57-h per cent of the capital stock of 
Dlake-McFall Company of Portland, Oregon. The lllake-McFall 
Company owns 77/CI per crnt of the capital stock of the American 
Paper Company of Seattle, Washington. The American Paper 
Company owns GG-fo per cent of the capital stock of the Tacoma 
Paper & Stationery Company of Tacoma, 'Vashington. 

PAR. 17. The Butler Paper Corporation with its principal office 
in the city of Chicago, Illinois, owns approximately 75 per cent of 
the issued stock of the Pacific Coast Paper Company of San Fran
cisco, California. The Pacific Coast Paper Company owns a branch 
at Fresno, California, and owns 131fa per cent of the stock of the 
Endicott Paper Company, Portland, Oregon, 13Th per cent of tJ'le 
stock of the Mutual Paper Company, Seattle, 'Vashington, and 10 
per cent of the stock of the Sierra Paper Company, Los Angeles, 
California. 

PAn, 18. These companies enumerated in paragraphs 15, 16 and 
17, together occupy a preponderant position in the business of 
Wholesaling paper and paper products in the Pacific Coast States. 
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PAR. 19. There is a fixed division of territory within the State 
of "\Vashington between the Zellerbach Paper Company at Port
land and its branch house at Seattle; between the Dlake-1\IcFall 
Company at Portland and the Amer~can Paper Company at Seattle, 
and the Tacoma Stationery & Paper Company at Tacoma; and be
tween the Endicott Paper Company at Portland and the Mutual 
Paper Company at Seattle; and a fixed division of territory in the 
State of Washington between the branch house of the Zellerbach 
Paper Company at Seattle and its branch house at Spokane; and 
a fixed division of territory within the southern portion of the 
State of "\V ashington between the branch house of the Zellerbach 
Paper Company at Portland and its branch house at Spokane, and 
Snyder & Crecelius of Walla "\Valla, "\Vashington, a company hav
ing an agency contract with the said Zellerbach Paper Company; 
and a fixed division of territory in the southern portion of the 
State of Oregon between the Zellerbach Paper Company at San 
Francisco and Sacramento and its branch house in Portland; be
tween Blake, Moffitt & Towne of San Francisco and Blake-McFall 
Company of Portland; and between the Pacific Coast Paper Com
pany of San Francisco and the Endicott Paper Company of Port
land. These divisions in general conform to divisions in territory 
naturally served from different jobbing centers by reason of such 
factors as freight rates, distance, and accustomed trade channels. 
As a part of this division of territory it is understood that if one 
party to such a division makes sales in the territory of the other 
party to U1e division, the former shall follow the selling price of 
the latter. 

PAR. 20. Each of the respondent local associations are, and for 
more than a year last past have been engaged in the following 
specified activities: 

(a) The Seattle-Tacoma Wholesale Paper Trade Conference pub
lishes and distributes to its membership uniform price lists to be 
observed by the members in the sale of wholesale paper and paper 
products in the portion of the State of Washington within Seattle 
territory as hereinbefore described. These price lists are compiled 
by price list committees of the association or are agreed upon at 
meetings of the association. Price changes made from time to time 
therein arc printed and distributed by the secretary. The members 
of the association file with the secretary complaints against other 
members for sales made within the State of w· ashington, either be
low the prices given in the price lists or otherwise in infraction of 
agreed sales regulations. The secretary has authority to examine 
the books of any member complained against and otherwise investi· 
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gate the complaint and had authority to levy a tine against the 
member for such sales made below the established prices, or in 
infraction otherwise of the agreed sales regulations. Fines for 
such infractions have been levied against some of the members by 
the secretary and the fines paid. 

(b) The Spokane Paper Dealers fix prices to be observed by their 
members on sales by them within the State of 'Vashington. These 
prices are published in the form of price lists and these lists, to
gether with changes that occur from time to time, are published by 
the association and distributed through the secretary's office to the 
membership. The members file with the secretary complaints against 
other members for sales made within the State of 'Vashington, either 
below the prices given in the price lists or otherwise in infraction 
of agreed sales regulations. The secretary has authority to examine 
the books of any member complained against and otherwise investi
gate the complaint and to levy a fine against the member for such 
sales made either below the established prices or in infraction other
wise of the agreed sales regulations. Fines for such infractions have 
been levied against some of the members by the secretary and the 
fines paid. 

(c) The Spokane Paper Dealers in its price lists printed as "sug
gested prices " prices for sales to purchasers within the State of 
!daho and the western portion of Montana, and there was a tacit or 
Implied understanding between the members of such association that 
the prices so suggested for said last named states would be observed 
ln making sales within said states, and such prices were in general 
so observed. There was no rule or regulation of the association 
which would make the nonobservance of such prices an infraction of 
the rules of the association or subject the member who did not 
observe such prices to any penalty. 

The use of " suggested prices " as herein described and the under
~ta~ding in reference to such prices, restrains and lessens competition 
In Interstate sales of paper and paper products in said States of 
Idaho and Montana. 

(d) The Portland Paper Trade Association publishes a price list 
to be observed by its members in the sale of their products within 
the State of Oregon. This list is agreed upon at meetings of the 
a_ssociation. The supervision of printing and distribution of price 
~sts is ~ssumed by one of the prominent members of the association, 
but notices of price changes are mailed by the secretary to the mem
bers. Sales within the State of Oregon at prices less than those fixed 
Y the association or in violation of other selling regulations of the 

}association are deemed infractions of the rules of the association. 
nf f rae tons of the rules are brought to the attention of the secretary, 
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who has authority to make necessary investigations and where it is 
determined that a member has violated a rule the matter is brought 
to the attention of the association at one of its meetings, and the 
member required to make an explanation. 

(e) The Paper Trade Conference 'of San Francisco has adopted 
and published a price list to be observed by its members in making 
sales of their products within the State of California. The prices 
are fixed through the medium of price list committees, or agreed 
upon at meetings of the association. The lists, as well as changes 
mad~ from time to time, are published and distributed to the mem
bers by the secretary of the association. Complaints are made to the 
association secretary against individual members for sales within 
the State of California, either at prices below those so fixed by the 
association or otherwise in violation of selling regulations of the 
association. The secretary has authority to inspect the books of the 
member complained of and to make other investigations to deter
mine whether the complaint is well founded and whether an infrac
tion of the rules has occurred. 

(f) Los Angeles Wholesale Paper Jobbers Association has adopted 
and published uniform price lists to be observed by its members in 
making sales within the State of California. These prices are fixed 
through the medium of a price list committee or determined at 
meetings of the association. The price lists, as well as changes made 
therein from time to time, are compiled and distributed by the secre
tary of the association to the members. Complaints are filed with 
the secretary when any member makes a sale within the State of 
California at less than the agreed or fixed prices, or otherwise vio
lates the selling regulations as to such a sale. In such case the secre
tary is authorized to inspect the books of the member complained 
against and make any additional investigation necessary. Where 
an infraction of the regulations is discovered the secretary has 
authority to levy a fine against such member for such violation. 
Such fines have been levied by the association secretary at various 
times, and the fines paid. 

(g) Each of the local associations has a rule that sales of specific 
items, such as broken lots of stock, slow-moving stock, or stock for 
which there is little demand, may be macle by a member at less than 
the list price. These are called "close-outs." Permission to make 
such sales must always be obtained from the local association of the 
member making such sale and other members are notified of the price 
at which these items are to be sold by such member. Other members 
are authorized to purchase the close-out stock at a discount from 
the fixed close-out price. 
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{h) :Most, if not all, of the local associations have a rule which 
provides that no member shall at any time insert advertisements in 
any newspaper or other publication exceJ!t where the advertisement 
is inserted by the association on behalf of all of its members. 

{i) Among the prices so fixed as above by each local association for 
sales within the State wherein is located the jobbing center from 
which such association takes its name are prices on what are known 
as "mill shipments." By "mill shipments" are meant sales upon 
orders not requiring immediate delivery, and which are capable 
of being filled by shipment from the place of manufacture. Mill 
shipments are of two sorts, those in railroad carload lots, and those 
in less than such carload lots. Such shipments in less than carload 
lots are combined in actual shipment from the mill with other paper 
or paper products so as to make up a carload, which carload is 
shipped by the mill to the jobber or wholesaler as a single consign
ment. Upon arrival of such a shipment at the point of destination, 
delivery from the car is taken by the jobber or wholesaler, who in 
turn delivers to the purchaser the portion of the consignment in
tended for him. l\Iill shipments in carload lots are made upon bills 
of lading or shipping papers specifying as the point of destination 
the place where delivery is to be made to the purchaser from the 
jobber or wholesaler. In some instances, the jobber or wholesaler 
is named in the bill of lading or shipping papers as the consignee 
to whose order delivery is to be made by the carrier. In other cases, 
the purchaser is named. in the bill of lad.ing or shipping papers as 
such consignee. In those cases where the jobber or wholesaler is so 
named as the consignee, such jobber or wholesaler, upon arrival of 
the shipment at the point of destination, either itself takes delivery 
from the carrier and in turn delivers to the purchaser or endorses 
and delivers the bill of lading or shipping papers to the purchaser, 
who then takes deliyery direct from the carrier. In those cases 
where the purchaser is named in the bill of lading or shipping papers 
a~ the consignee, such purchaser takes delivery direct from the car
l'ler upon arrival of the consignment at the place of destination. 
In all cases of mill shipments, the jobber or wholesaler orders the 
subject of sale f1·om the mill and pays for the same and there is no 
relation between the mill and such purchaser. Mill shipments as 
a~o;e described, and prices on which are fixed by the local asso
Ciations for sales by their members to purchasers within the State 
where their members are located, include both shipments from mills 
located within such State and. shipments from mills located without 
such State. 
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It follows from the foregoing fa.cts that mill shipments in all of 
the ways specified above, where the goods are shipped from a mill 
in one State to or for a plfrchaser in another State, are shipments of 
goods injected into the channels of interstate commerce and con
tinued in interstate commerce until delivery to the purchaser, and 
the inclusion of fixed and uniform prices for such sales in the pub
lished price lists of the various local associations eliminates price 
competion in the purchase and sale of such products in interstate 
commerce. 

PAn. 21. Agreements confined to the state of 1V ashington are 
entered into between the Seattle-Tacoma Paper Trade Conference 
and the Spokane Paper Dealers in regard to prices, the division of 
territory, distribution of price lists and catalogs in each other's ter
ritory, the observance of each other's price lists, the definition of who 
are and what constitutes country jobbers, uniform vacation dates 
for salesmen, and equalization of freight charges to specific points. 

PAR. 22. Agreements confined to the State of California are made 
between tlJ,.e Paper Trade Conference of San Francisco and the Los 
Angeles Wholesale Paper Jobbers' Association as follows: Division 
o£ territory, prices to be quoted in each other's territory, uniform 
prices for both territories, and uniform vacation dates for salesmen. 

PAR. 23. The Paper Trade Conference of San Francisco cooperates 
with envelope manufacturers, stationers, and box manufacturers, 
and in some instances exchanges price lists with them and in some 
instances agrees on prices with them in regard to sales within the 
State of California. Meetings are held from time to time with mer
chants of one or more classes for the above objects. 

PAR. 24. The Association of 'Wholesale Paper Dealers at San 
Diego uses the price lists and selling regulations of the Los Angeles 
Wholesale Paper Jobbers' Association. 

PAn. 25. The Los Angeles Wholesale Paper Jobbers' Association 
together with the Paper Trade Conference of San Francisco con
ferred with, and for a time agreed with, certain wholesale grocers 
in California as to the maintenance in a certain county of the State 
of California of the prices fixed by the Los Angeles association. 

PAR. 26. The price lists of each local association arc used by such 
of its members as do business without the state wherein the jobbers 
or wholesalers comprising the association are located in quoting 
prices and making sales without such state and such price lists are 
habitually carried and used by the salesmen of such members when 
traveling without such state for the purpose of securing business. 
No association has any rule or requirement that such price lists be 
observed or followed in quoting prices or making sales without 
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such state, and, except as herein specifically set forth, the quoting 
of lower or different prices or the making of sales thereat is not 
deemed an infraction of rules or trade regulations by reason of which 
any other jobber or wholesaler may complain. The foregoing does 
not apply to Alaska. No salesmen for members of the Seattle
Tacoma Association travel in Alaska and the price lists of such 
association are not habitually carried into such territory. 

Within the portion8 of the territories of the respective local asso
ciations which are without the State wherein the jobbers or whole
salers comprising the association are located, with the exception of 
Alaska, the habitual carrying of a particular association price list 
by the salesmen of such jobbers, members of such association as do 
business within such territory, and the use of such price list by such 
member jobbers in quoting prices and making sales within such ter
ritories, have a natural tendency to and do limit and lessen com
petition therein, and the result of such practice is fixed and unifol'm 
prices for such products within each of such territories. 

PAn. 27. In certain instances agreements or understandings are 
had as to prices at which paper or paper products are sold for de
livery from one state to a purchaser in another 'state, to wit: 

(a) Agreements that a certain kind of paper for a particular use 
shall be sold at a uniform fixed price in a territory extending over 
two states were made between such of the members as dealt in such 
paper of three local associations within whose territory as herein 
defined such states fall. 
· This agreement or understanding made it impossible for pur
chasers to obtain this particular paper at competitive prices within 
the territory covered by the agreement. 

(b) One of the respondent jobbers located in one state has agreed 
with another respondent jobber located in another state tl1at the 
latter in making sales within a certain state, wherein neither of said 
jobbers was located, would observe the prices at which the first was 
selling. 

As between· these two jobbers within the State covered by the 
agreement price competition was eliminated. 

PAn. 28. Meetings of the so-called Northwest Paper Dealers here
inbefore mentioned were attended and participated in from time 
to time by the president and secretary of the Pacific States Paper 
?-'rade Association. The following subjects were discussed at meet
Ings of this association: Uniform Discounts, The Establishment of 
Resale Prices by Manufacturers, The Gu:>..ranteeing of Prices against 
Decline for Specified Periods, The Question of making Sales for 
Certain Items at less than Established Prices under the Term of 
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"Close-Outs," and the advertising by Members in Newspapers or 
other Periodicals. At these meetings prices to be observed by mem
bers of the Seattle-Tacoma Association and the Spokane Association 
within the State of Washington were discussed. At a meeting of 
the said so-called Northwest Paper Dealers a resolution fixing a 
uniform price to be charged by the members of the three local asso
ciations making up such meeting for "cutting" was adopted. "Cut
ting" is the cutting or trimming of paper to particular dimensions 
and is done when an order is received for paper of other than stand
ard dimensions. The price fixed as aforesaid for cutting was $3 
per hour. The chairman of the committee upon whose report such 
resolution was adopted was the general sales manager of the Zeller
bach Paper Company with his headquarters in San Francisco. 

From the foregoing facts the discussion of prices for the State of 
Washington through the medium of these meetings, in which the 
members of the Portland Paper Trade Association, officers of the Pa
cific States Paper Trade Association and the general sales manager of 
the Zellerbach Paper Company of San Francisco participated with 
members of the "\V ashington State local associations, the Seattle-Ta
coma Paper Trade Conference and the Spokane Paper Dealers, in the 
light of the agreements and understandings, as hereinbefore de
scribed, was an attempt on the part of jobbers and representatives 
of jobbers without the state of Washington to determine or influ
ence the prices of paper and paper products within the state of 
'Vashington and affected interstate commerce by an effort to deter
mine or influence prices for interstate sales of such products. The 
discussion of such items as "Uniform Discounts," and "The Ques
tion of Making Sales for Certain Items at Less Than Established 
Prices under the Term of 'Close Outs,'" and the establishment of a 
fixed charge for the cutting or trimming of paper to be observed by 
the members of the three local associations named, when partici
pated in by members of the Seattle-Tacoma Paper Trade Confer
ence, the Spokane Paper Dealers, the Portland Paper Trade Associa
tion, officers of the Pacific Paper Trade Association and the general 
sales manager of the Zellerbach Paper Company, of San Francisco, 
in the light of the activities of the local associations named and the 
preponderating position occupied by this last-named company, had 
a natural tendency to prevent and did prevent free and open com
petition in the sale of paper and pap~r products in interstate com
merce and establish common price policies by all of said members. 

PAn. 29. The respondent members of the respondent associations 
have strongly opposed and objected to competition in the form of 
sales by paper manufacturers direct to the r-etail trade, and to large 
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users of paper, and by paper brokers who negotiate or make sales 
for direct shipment from the mills to the purchaser. The respondent 
jobbers and wholesalers, both individually and through the re
spondent, Pacific States Paper Trade Association, and the respond
ent local associations, acting through their officers and committees, 
and on behalf of their members, have sought by argument and per
suasion, and also by promises to increase their purchases from the 
manufacturer's, and also by argument and persuasion and such prom
ises combined, to induce paper manufacturers to refuse to sell their 
products direct to the retail trade or to users of paper or to or 
through brokers. Such efforts have been directed both to inducing 
the manufacturers not to extend their practice of making sales of 
the above character and to inducing them to cease selling in the 
above-described ways to those to whom they were already selling and 
accustomed to sell. 

It follows from the above facts that the efforts of the respondents 
to prevent manufacturers of paper' and paper products from selling 
direct to the retail trade and to large users of paper, and to prevent 
paper brokers from making sales of paper, in the manner above 
specified, and the characterization, by certain of said local associa
tions, of some avenues of distribution as illegitimate and the desig
nation of certain jobbers or dealers as "illegitimate dealers" as 
specified in paragraph 10 hereof, is designed to limit the number of 
jobbers of paper and paper products doing business within the 
territory in which these respondents do business, and is designed to 
prevent manufacturer's of such products from making sales except 
to certain designated jobbers, all of which tends to and does suppress 
competition in the sale of such products in interstate commerce and 
to subject such commodities to the unlawful price fixing activities 
of the respondents. 

PAR. 30. In 1920 the American 'Vriting Paper Company, a manu
facturer of fine paper with mills in the eastern part of the United 
States, demanded that the paper jobber's or wholesalers of the Pacific 
Coast States take from it annually a certain large tonnage of fine 
paper, and fixed the resale prices at which its products should be 
sold by the jobber or wholesaler, the prices so fixed being lower than 
the prices fixed in the manner hereinbefore set forth by the San 
Francisco local association for' the same or similar articles. This 
demand was refused and thereupon the American 'Vriting Paper 
Company shipped to the city of San Francisco a large stock of 
Paper manufactured by it and proceeded to sell the same direct to 
the retail trade and to users of paper, and also fixed the prices at 
Which such paper should be resold by jobbers or wholesalers pur-

88231 •-2G--voL 7--13 
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chasing the "same. Thereupon such of the respondents as deal in 
fine paper, with certain exceptions, did protest, both individually 
and collectively, and through the respondent associations, against 
the American 'Vriting Paper Company's maintaining a large stock 
on the Pacific Coast and selling direct therefrom to the retail trade 
and to users of paper, and fixing the resale price thereof for jobbers 
and wholesalers, and did threaten it that they would cease to pur
chase from it unless it discontinued such action and upon its failure 
to discontinue such action did in fact cease for the most part, to 
purchase from it. Subsequently an understanding was reached be
tween the American Writing Paper Company and representatives of 
the Pacific States Paper Trade Association that the American Writ
ing Paper Company would discontinue the practices objected to by 
respondents. 

It follows from the above facts that such conduct on the part of 
respondents constituted a combined effort to coerce and control the 
marketing policy of the American Writing Paper Company in in
terstate commerce. 

CONCLUSION. 

That under the conditions and circumstances set out in the fore
going findings of fact-

1. The purposes, practices, and policies of the Spokane Paper 
Dealers and its members, as found in paragraph 20, subparagraph 
(c) of aforesaid findings of fact, constitute an unlawful agreement 
to fix and maintain prices of paper and paper products in interstate 
commerce. 

2. The purposes, practices, and policies of all of the respondent 
,local associations and their members as found in paragraph 20, sub· 
paragraph (i) of aforesaid findings of fact, constitute unlawful 
agreements to fix and maintain prices of paper and paper products 
in interstate commerce. 

3. The practices and policies of various members of the Spokane 
Paper Dealers, Portland Paper Trade Association, Paper Trade Con
ference of San Francisco, and Los Angeles Wholesale Paper Job
bers Association, as found in paragraph 2G of aforesaid findings of 
fact, have a natural tendency to and do unlawfully fix prices and 
suppress competition in the sale of paper and paper products in in
terstate commerce. 

4. The agreement entered into by certain respondents as found in 
paragraph 27, subparagraph (a) of aforesaid fi~dings of fact, con· 
stitutes an illegal agreement to suppress competition in interstate 
commerce. 
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5. The agreement entered into by certain respondents as found 
in paragraph 27, subparagraph (b) of aforesaid findings of fact, 
constitutes an illegal agreement to suppress competition in interstate 
commerce. 

6. The purposes, practices and policies of members of the Seattle
Tacoma Paper Trade Conference, Spokane Paper Dealers, Portland 
Paper Trade Association, and officers of the Pacific States Paper 
Trade Association, and Zellerbach Paper Company, as found in para
graph 28 of aforesaid findings of fact, constitute an unlawful inter
ference with free competition in the sale of paper and paper prod
ucts in interstate commerce. 

7. The practices, policies, and purposes of respondents as found 
in paragraph 29 and paragraph 10 of aforesaid findings of fact, con
stitute an unlawful interference with the sale of paper and paper 
products in interstate commerce. 

8. The purposes, practices, and policies of respondents as found 
in paragraph 30 of aforesaid findings of fact, constitute an 
illegal interference with and control of the movement and sale by the 
American Writing Paper Company of paper and paper products in 
interstate commerce. 

9. That all of the actions, agreements, understandings, policies and 
practices of the respondents as set out in these findings constitute 
unfair methods of competition in interstate commerce and are in 
'\"iolation of the Act of Congress approved September 26, 1914, en
titled "An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes." 

ORDER TO CEASE AND DESIST, 

This proceeding having been heard by the Federal Trade Commis
sion upon the complaint of the Commission, the answers thereto, 
a stipulation as to the facts filed herein, and upon oral argument, 
and the Commission having made its report in which it stated its 
findings as to the facts and its conclusion thereon, 

It is now ordered, That-
( a) The Spokane Paper Dealers, its officers and members, forever 

cease and desist from entering into or acting under any agreement or 
?nderstanding, express or implied, among each other or with other 
Jobbers or dealers, which fixes or is intended to fix the prices to be 
charged for paper or paper products in interstate commerce, or from 
using any joint or uniform price list or other device which fixes 
prices for paper or paper products sold or to be sold in interstate 
commerce . 
. (b) The Spokane Paper Dealers, Portland Paper Trarle Associa

tion, Paper Trade Conference of San Francisco, Los Angeles Whole-
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.sale Paper Jobbers Association, and their officers and members, or 
any of them, forever cease and desist from using, directly or in
directly, either separately or in combination, in the making or 
soliciting of sales in interstate commerce, the price list of any local 
association, or any price list the prices wherein have been fixed by 
agreement or understanding between two or more of respondent job
bers or wholesalers, or from compiling, publishing and distributing 
any joint or uniform list or compilation of prices for usc or used or 
intended to be used in making sales of paper products in interstate 
commerce. 

(c) Each and all of the respondent local associations, their officers 
and members, forever cease and desist from entering into or acting 
under any agreement or understanding, express or implied, among 
each other or others, which fixes the prices for sales designated and 
described in the findings herein as "mill shipments" in carload 
quantities or less than carload quantities, where the article sold by 
respondent jobber or wholesaler is one supplie<l by the manufacturer 
from a point without the state wherein such jobber or wholesaler 
is located, or from compiling, publishing, and distributing any joint 
or uniform list or compilation of prices for use or intende<l to be 
used in making such sales. 

(d) Each and all of the members of the respondent local associa
tions, whether acting independently or through the medium of such 
local association or associations, forever cease and desist from enter
ing into any agreement or understanding with each other or with 
others to fix prices for any particular article or.kind of paper or to 
fix prices for any particular state or territory, where the prices so 
fixed are designed for use and are used in quoting prices or making 
sales in interstate commerce. 

(e) The Seattle-Tacoma Paper Trade Conference, Spokane Paper 
Dealers, Portland Paper Trade Association, their officers and mem
bers, the Pacific States Paper Trade Association and its officers, 
forever cease and desist, through the medium of meetings of the 
so-~alled Northwest Paper Dealers, or in any similar manner, from 
discussing uniform terms, discounts and prices, agreeing upon prices 
by resolution or otherwise, or employing any similar device, which 
fixes or tends to fix the prices at which paper or paper products shall 
be sold in interstate commerce, or which is designed to equalize or 
make uniform the selling prices, terms, discounts, or policies of such 
respondent jobbers in the sale of paper or paper products in inter
state commerce. 

(/) The Pacific States Paper Trade Association, its officers and 
members, and the various respondent local associations, their officers 
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and members, forever cease and desist from conspiring or combin
ing between or among themselves or any of them, to hinder or pre
vent, by intimidation, coercion, withdrawal or threatened withdrawal 
of patronage, or any other similar means, the American 'Vriting 
Paper Company, or any other manufacturer of paper and paper 
products, from making sales of paper or paper products at any 
price or upon any terms or condition such manufacturer may elect, 
to any wholesaler, jobber, dealer or consumer, whether or not consid
ered by said respondents as entitled to such purchases. 

(g) All of respondent associations and their officers and members 
forever cease and desist from conspiring, combining, or agreeing 
among themselves, or with each other or others, or through respond
ent associations, or any other organization or association, or in any 
way whatsoever, to hinder or prevent any wholesaler, jobber, dealer, 
or consumer from purchasing paper or paper products in interstate 
commerce directly from the manufacturer or wholesaler thereof or 
from anyone else selling or desiring to sell such products. 

(h) All of respondent associations and their officers and members 
forever cease and desist from any attempt or effort through such 
associations or by concert of two or more of their members, or 
through any other organization or association, to hinder or prevent, 
by intimidation, coercion, withdrawal or threatened withdrawal of 
patronage or custom, either express or implied, or promises or 
agreements to increase such patronage or custom, any person, firm, 
partnership, or corporation, or any agent or representative thereof, 
from buying and selling paper or paper products in interstate com
merce, from or to whomsoever, or at whatsoever price or terms may 
be agreed upon between the seller and the purchaser; or by combina
tion or agreement, express or implied, to communicate directly or 
indirectly with any manufacturer, wholesaler, or retail dealer, or 
any agent or representative thereof, for the purpose of inducing, 
coercing, or compelling such manufacturer, wholesaler, or retail 
dealer, not to sell paper or paper products in interstate commerce 
to any person, firm, partnership, or corporation whether or not 
recognized or classified by respondents as a legitimate dealer or 
otherwise entitled to such purchases. 

It is further ordered, That these respondents shall within sixty 
.(60) days from the notice hereof file with the Commission a report 
ln writing, stating in detail the manner in which this order has been 
complied with and conformed to. 

Commissioners Thompson and Gaskill were not sitting during the 
oral argument and. took no part in the consideration and decision 
of this case. 

• 
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ORDER DISMISSING COMPLAINT AS TO WASHINGTON PULP & PAPER 

CORPORATION. 

Respondent, 'Vashington Pulp & :Paper Corporation, having filed 
its motion to dismiss complaint herein as to it, and the matter having 
been brought to the attention of the Commission and having been 
fully considered, now therefore 

It is ordered, That the complaint herein as to the said respondent, 
·washington Pulp & Paper Corporation, be, and the same is hereby, 
dismissed for the reason that said company is not a wholesaler of 
paper or paper products, is not and never was a member of any of 
respondent associations, and is not engaged in the practices set out 
in the complaint. 

ORDER DISMISSING COMPLAINT AS TO Al£ERIOAN TYPE FOUNDERS COMPANY. 

Respondent, American Type Founders Company, having filed its 
motion to dismiss complaint herein as to it, and the motion having 
been duly considered by the Commission, 

Now, therefore, it is ordered, That the complaint herein as to the 
said respondent, American Type Founders Company, be, and the 
same is hereby, dismissed. 

• 
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FEDERAL TRADE COMMISSION 
v. 

THE BARRETT COMPANY. 

COMPLAINT, FINDINGS AND ORDER IN THE MATTER OF THE ALLEGEil 

VIOLATION OF SECTION II OF AN ACT OF CONGRESS APPROVED SEPTEM• 

BER 26, 1914. 

Docket 485-January 10, 1924. 
SYLLABUS. 

Where a corporation engaged in the manufacture and sale of a prepared roofing 
resembling rubber in appearanee and made in varying thicknesses, but 
containing no rubber and consisting of only one· ply or layer; respectively 
designated, labeled, advertised and sold the same as "rubber" roofing and 
as one-ply, two-ply and three-ply, Ill! the case might be, in competition with 
concerns which refrained from, or had discontinued, so designating and 
marketing similar products and in competition with concerns engaged in 
the manufacture and sale of other kinds of roofing, not misleadingly 
described in reference to composition and manufacture; with the effect 
of deceiving and misleading a substantial part of the general purchasing 
public and trade in reference to thl! composition and manufacture of such 
roofing and Into believing that ln purchasing the aforesaid roofing it Wll!! 

ln fact purchasing a product composed wl10lly or partly of rubber and 
consisting or two or three plies, layers or thicknesses, respectively: 

lield, That such practices, under the circumstances set forth, constituted unfair 
methods of competition. 

Mr. John R. Dowlan for the Commission. 
Miller & Otis of New York City (Clark McKercher and JI. Bar

tow Farr, both of New York City, of counsel), for respondent. 

COMPLAINT. 

The Federal Trade Commission having reason to believe from a 
Preliminary investigation made by it that The Barrett Company, 
hereinafter referred to as respondent, has been and now is using 
Unfair methods of competition in interstate commerce in violation 
of the provisions of Section 5 of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
~ission, to d~finc its powers and duties, and for other purposes," and 
lt appearing that a proceeding by it in respect thereof would be to 
the interest of the public, issues this complaint, stating its charges in 
that respect on information and belief as follows: 

PARAGRAPH 1. That the respondent, The Barrett Company, is and 
~t all times hereinafter mentioned was a corporation organized, exist
Ing and doing business under and by virtue of the laws of the State 
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of New Jersey, having its principal office and place of business in 
the City of New York, in the State of New York, now and for more 
than two years last past engaged in the manufacture and sale of a 

composition felt-base roofing material and in the shipment thereof 
from its place of manufacture to purchasers thereof in other States 
of the United States, and the District of Columbia, in direct com
petition with numerous other persons, copartnerships, and corpora
tions similarly engaged. 

PAR. 2. That for a period of more than two years last past the 
respondent, in the conduct of its business of manufacturing, selling 
and shipping composition felt-base roofing material in interstate 
commerce as aforesaid, has used the word "rubber" in its labels, ad
vertising and other printed matter to characterize and describe its 
said product; that said characterization or description is false and 
misleading in that said product contains no rubber in its composi
tion, and has the effect of creating an impression and belief among 
the trade and general public that respondent's said product is com
posed wholly or partly of rubber and the further effect of inducing 
purchasers to give to said product an undue preference over similar 
products of competitors that are not so characterized and described. 

PAn. 3. That for a period of more than two years last past the 
respondent, in the conduct of its business of manufacturing, selling 
and shipping composition felt-base roofing material in interstate 
commerce as aforesaid, has used the terms "one-ply,"" two-ply," and 
"three-ply" to designate and describe the different degrees of thick
ness of its said product; that said designation or description is false 
and misleading in that said product in its different degrees of thick
ness consists of but one layer of ply, and has the effect of creating 
an impression and belief among the trade and general public that 
respondent's said product consists of so many separate layers of felt, 
and the further effect of inducing purchasers to give the said product 
an undue preference over similar products of competitors that are 
not so designated and described. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER. 

Pursuant to the provisions of an Act of Congress approved 
September 26, 1914, the Federal Trade Commission issued and 
served a complaint upon the respondent, The Barrett Company, 
charging it with the use of unfair methods of competition in com
merce, in violation of the provisions of said act. 

The respondent having entered its appearance by its attorney 
and filed its answer herein, hearings were had, and evidence was 
thereupon introduced in support of the allegations of said complaint 
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and on behalf of the respondent before an examiner of the Federal 
Trade Commission, theretofore duly appointed. 

And thereupon this proceeding came on for final hearing, and 
the Commission having heard argument of counsel and dulv con
sidered the record and being now fully advised in the pr~mises, 
makes this its findings as to the facts and conclusion: 

FINDINGS .AS TO TilE FACTS. 

PaRAGRAPH 1. The respondent, The Barrett Company, is now, and 
for many years last past has been, a corporation organized and 
existing under and by virtue of the laws of the State of New Jersey, 
having its principal office in the City of New York, State of New 
York, numerous branch offices in cities throughout the United States, 
and manufacturing establishments in several of said States. During 
all of the times herein mentioned respondent has been engaged in 
the manufacture and sale of numerous commodities made from coal 
tar and asphalt, such as paving material, wood preservatives, roof
ing material, and prepared roofing. Respondent, in connection with 
its sales causes its commodities to be transported from its manu
facturing plants, through and into various other States of the 
United States and the District of Columbia, to purchasers located 
in the said States and District of Columbia There are and have 
been for many years numerous other persons, firms, and corporations 
engaged in the manufacture and in 'the sale of similar prepared 
roofing, and still others engaged in the manufacture and in the sale 
of other kinds of roofing, who likewise cause their roofing to be 
transported from the State where manufactured, through and into 
said States of the United States and District of Columbia, to pur
chasers therein located; and respondent is in active and direct com
petition, in interstate commerce, with such persons, firms and 
corporations. 

Pan. 2. The prepared roofing so manufactured by respondent con
sists of various types. Soine of these, which are surfaced with groun<l 
slate or other mineral, have a rough surface. Another type which 
will hereinafter be referred to as smooth-surface roofing, has a 
smooth surface. In manufacturing its smooth surface roofing, re
spondent takes a sheet of the desired thickness and length of rag 
felt and passes it through a saturating tank or bath where it absorbs 
asphaltic base oils, after which it is coated on both sides with a high
melting-point asphalt. Defore shipping or causing such smooth sur
face roofing to be transported, as above described, respondent puts it 
up in rolls containing approximately 108 square feet; nails and 
cement for use in laying such roofing are placed in the center of each 
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roll; each roll is wrapped in a paper cover, and two labels, one 
larger than the other, are attached to such paper cover. 

PAR. 3. For a number of years prior to the issuance of the com
plaint herein, respondent extensively advertised its roofing by sam
ples enclosed in cardboard covers and by pamphlets, circulars and 
other printed matter, which it distributed direct to ultimate con
sumers upon request and to its various customers, who, in turn, dis
played and distributed such printed matter to ;ultimate consumers. 
Respondent also extensively advertised such roofing in magazines 
and farm papers having a national circulation. 

PAR. 4. Practically all of the various types of pamphlets, circulars, 
and other printed matter distributed by respondent designated its 
smooth surface roofing as: Everlastic "Rubber " Roofing, and by the 
use of the term "ply" in some cases designating it as: 1 ply, 2 ply and 
3 ply, and in others as: Light {1-ply) 35 pounds, Medium (2-ply) 45 
pounds, and Heavy (3-ply) 55 pounds per roll; and practically all 
of the advertisements placed by respondent in magazines and farm 
papers designated its smooth surface roofing as: Everlastic "Rub
ber" Roofing, and for a time such advertisements also designated it 
as: one, two and three ply. A number of the cardboard sample 
covers distributed by respondent designated its smooth surface roof
ing as: Everlastic "Rubber" Roofing, and the others designated it 
as: 1 ply, 2 ply, and 3 ply. 

PAR. 5. For a number of years prior to the issuance of the com
plaint herein, the larger of the two labels attached by respondent to 
its smooth surfac-e roofing in some cases designated its roofing as 
"Rubber Roofing," and in other cases as "Everlastic Uoofing," and in 
still other cases by the use of fanciful names such as "l\Iexoid Roof
ing"; the smaller of the two labels attached by respondent to its 
smooth surface roofing in some cases designated it as "1 ply," "2 
ply," and "3 ply," and in other cases as "{1 ply) Light 'Veight," 
"(2 ply) Medium Weight," and "{3 ply) Heavy Weight"; and such 
roofing was offered, exposed for sale, and sold by respondent to 
roofing contractors and wholesalers and retailers of roofing and was 
offered, exposed for sale to the general public, and sold to ultimate 
consumers by such retailers and roofing contractors, as "Rubber ~' 
Roofing and "1 ply,"" 2 ply," and" 3 ply" roofing, with said labels 
so applied by respondent still attached thereto. 

PAR. 6. The roofing so sold, labeled, advertised, and marketed by 
respondent does not consist of more than one ply or layer, and does 
not contain any rubber in its composition, though it does resemble 
rubber in appearance and is made in thicknesses which vary accord
ing to weight. 
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PAR. 7. The wrapper.s or paper covers enclosing the respondent's 
smooth surface roofing and the labels, sample covers, pamphlets, cir
culars, magazine, and farm paper advertisements, and other printed 
matter used in connection therewith, with the exception of one type 
of pamphlet, were not marked or labeled or branded with any 
word or words to indicate the fact that such roofing did not contain 
rubber; and respondent did not indicate through any of these media 
the nature or character of the water-proofing materials used to satu
rate, coat and surface its smooth surface so-called Everlastic "Rub
ber" Roofing, or that such roofing was not constructed of more than 
one layer or piece of felt. 

PAn. 8. The word "rubber" when used as a noun means primarily 
and popularly caoutchouc or India-rubber or something made partly 
or wholly of caoutchouc or India-rubber, and when used as an ad
jective Jlleans made of caoutchouc or India-rubber or having caout
chouc as the principal component. The word" ply" when used as a 
noun means primarily and popularly a layer or thickness; and when 
used as an adjective means the number of thickness of which any
thing is made. 

PAn. 9. A substantial part of the consuming public and some re
tailers of roofing and roofing contractors understand the word 
"rubber" when applied to prepared roofing of the kind described in 
paragraph 2 hereof and the words "1 ply," "2 ply," and "3 ply" 
when applied to said roofings and to tar and gravel, or built up 
roofings to mean that such roofing is composed partly of rubber and 
consists of one, two, and three plies, layers or thicknesses, re
spectively. 

PAn. 10. For a period of several years preceding December, 1919, 
a number of respondent's competitors for a time also labeled and 
advertised their smooth surface roofing as "Rubber Roofing" and 
'' 1 ply,"" 2 ply," and" 3 ply," and, believing that these terms when 
so used were misnomers and misleading, abandoned and discon
tinued such use thereof. Other competitors of respondent refrained 
from using these terms and marketed their smooth surface roofing 
under labels and by means of advertisements which describe in 
whole or in part the composition of such roofing or refer to it by 
some nondescriptive words, fanciful trade names or brands, or when 
designating the weight or thickness thereof use the words "light," 
"medium," and "heavy," and in some cases also state the number 
of pounds which such roofing weighs. Some of the said competi. 
!ors of respondent on numerous occasions printed and distributed 
the statement that there was no rubber in so-called rubber roofing 
and that it consisted of only one layer. 
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PAR. 11. Other types of roofing, such as wooden shingles, asphalt
saturated shingles, tarred roofing, galvanized iron roofing, copper 
roofing, slate roofing, and tile roofing, are marketed by some of 
respondent's said competitors, and .by still other competitors of re
spondent under labels and by means of advertisements which describe 
in whole or in part the materials of which such roofing is composed. 
Some of respondent's said competitors market roofings which are 
called asbestos, tar and tarred felt and gravel roofings, and which 
are constructed of separate layers or plies, under labels and by 
means of advertisements which describe such roofing as "1 ply,'' 
"2 ply,"" 3 ply," "4 ply," and" 5 ply." 

PAR. 12. It was the sense of the prepared roofing manufacturing 
industry as expressed by a resolution adopted in March, 1919, by 
the Prepared Hoofing Association, an organization comprising 
among its members at the time of the adoption o£ said resolution, 
the respondent and thirty-one o£ the approximate total number, 
ran~ing from thirty-five to forty-five manufacturers o£ prepared 
roofing in the United States, that the trade should be educated "to 
usc the terms 'light,' 'medium,' and 'heavy' in place of '1 ply,' 
'2 ply,' and '3 ply,' und that, as expressed by another resolution 
adopted by the Association in March, 1920, "rubber deteriorates 
on exposure to the weather, as is known to everyone, and to repre
sent that the roofing contained rubber would not only be untru~ 
but would also injure the reputation of the roofing." It was also 
the sense of the industry, as expressed in March, 1020, by said last 
mentioned resolution, that the use of the terms "1 ply," "2 ply," 
and "3 ply" had "been gradually given up, so that they are today 
obsolete," and, as expressed at the same time by the Secretary of 
said Association, that the use of the term "Rubber " had been 
"abandoned." It was the sense of a number of roofing manu
facturers, retail roofing dealers and roofing contractors that the 
terms "1 ply," "2 ply," and "3 ply" and "Rubber" misled and de· 
ceived a substantial portion of the public into believing that there 
was some rubber in the roofing and that it was constructed of more 
than one layer. 

PAn. 13. A substantial number of consumers have a preference 
for roll roofing which is described as "Rubber," "1 ply," "2 ply," 
and "3 ply," because they believe that such roofing has rubber in it 
and is constructed of more than one layer or ply; and a substantial 
number of said consumers purchased this type of roofing, which 
contained no rubber and consisted. of only one ply or layer, under 
such erroneous belief. 
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P.m. 14. Respondent's designation and description of its smooth 
surface roofing as "Rubber Roofing," and "2 ply" and "3 ply," in 
such labels and advertisements, is a false and misleading descrip
tion and designation of the roofing so labeled and advertised; does 
create, and is calculated and has the capacity and tendency to create 
a false impression and belief among a substantial part of the roofing 
trade and general public, that the roofing so labeled and advertised, 
and other roofing of the same type, is composed wholly or partly of 
rubber and consists of two and three plies, layers or thicknesses, re
spectively, and to deceive and mislead a substantial part of the 
general purchasing public and roofing trade into the belief that in 
purchasing such roofing it is in fact purchasing roofing which is 
composed wholly or partly of rubber and consists of two and three 
plies, layers or thicknesses, respectively. 

CONCLUSION, 

The practices of respondent, The Barrett Company, under the con
ditions and circumstances described in the foregoing findings, ure 
unfair methods of competition in interstate commerce and consti
tue a violation of the Act of Congress approved September 2G, 1914, 
entitled "An Act To create a Federal Trade Commission, to define 
its powers and duties, and for other purposes." 

!IODIFIED ORDER TO CEASE AND DESIST.1 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission, the answer of the 
respondent, the testimony and evidence, and the argument of counsel, 
and the Commission having made its findings as to the facts with 
its conclusion that the respondent has violated the provisions of 
the Act of Congress approved September 2G, 1914, entitled "An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes," 

It is now ordered, That the respondent, The Barrett Company, its 
agents, servants, employees and representatives do cease and desist-

From employing or using in connection with the sale of roofing 
material not composed of rubber the word "Rubber," alone or in 
combination with any other word or words to describe its product: 
(a) in circulars, booklets or other ad vcrtising matter; or (b) as, 
or in connection with, or as part of, a trade name or brand for such 
roofing; or (c) on labels, covers or wrappers for, or on rolls of, 
such roofing; and 

1 Made as of June 16, 10!!4, 
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From employing or using in connection with the sale of roofing 
material not composed of two or more plies, layers or thicknesses 
the words or terms "two-ply" or "three-ply" alone or in combina
tion with any other word or words to describe its product; (a) in 
circulars, booklets or other advertising matter; or (b) as, or in con
nection with, or as part of, a trade name or brand for such roofing; 
or (c)on labels, covers or wrappers for, or on rolls of, such roofing. 

It is further Q'l'dered, That the respondent, within thirty (30) 
days from notice hereof, file with the Commission a report in writing 
stating in detail the manner in which this order has been complied 
with. 
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FEDERAL TRADE COMMISSION 
tl. 

WESTERN WOOLEN MILLS COMPANY, INCORPORATED. 

COMPLAINT, FINDINGS AND ORDER IN THE MATTER OF THE ALLEGED VIOLA

TION OF SECTION ri OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 

1914, 
Docket 97S-January 10, 1924. 

SYLLABUS. 

Where a corporation engaged in the sale direct to consumers of knit under
wear, sweaters, hosiery, shirts, blankets and other similar merchandise, 
and neither owning, controlllng, nor operating any machinery, mill or 
factory, 

(a) Used as a corporate name a name which included the word "mllls," and 
featured the same upon its blllheads, letterheads, labels, shipping tags 
and other stationery; 

(b) Used order blanks containing the words "I hereby request you to make 
to order the following goods and ship to me " ; 

With the effect of misleading the trade and public into believing it to be the 
owner or operator of a mlll or factory making the articles sold by it; 

Held, That such misleading use of corporate name, and such false and mis
leading advertising, under the circumstances set forth, constituted unfair 
methods of competition. 

Mr. G. Ed. Rowland for the Commission. 
Mr. II. L. Mulliner of Salt Lake City, Utah, for respondent. 

COMPLAINT. 

Acting in the public interest pursuant to the provisions of an Act 
of Congress approved September 26, 1914, entitled "An Act To 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes," the Federal Trade Commission charges 
that the 'Vestern \Voolen Mills Co., a corporation, hereinafter re
ferred to as respondent, has been and is using unfair methods of 
('Ompetition in interstate commerce in violation of the provisions of 
Stt-'tion 5 of said Act, and states its charges in that respect as fol
lows: 

PARAGRAPH 1. Respondent is now and has been for over one year 
last past a corporation duly organized and existing under and by 
virtue of the laws of the State of Utah with its principal place of 
business at Salt Lake City in said State, and since its incorporation 
has been and now is engaged in the business of selling direct to 
customers located in Utah, Nebraska, and Montana and various other 
States of the United States, knit socks, stockings, sweaters, under-
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wear, and woven coats, shirts, and blankets and other similar mer
chandise, and in shipping or causing to be shipped said merchandise 
when sold from the State of Utah to their said customers at various 
points in other States of the United States. In the course and con
duct of its said business, respondent is and has been during all the 
times mentioned in this complaint, in competition with others simi
larly engaged. 

PAR. 2. Respondent, in the course and conduct of its said business, 
uses its corporate name "'Vestern 'Voolen Mills Co." and has promi
nently displayed and does now prominently display said name in 
its newspaper advertisements, letterheads, order blanks, package 
labels and other stationery and literature, and has solicited and now 
solicits its business through its agents who travel throughout various 
States of the United States other than Utah and solicit and obtain, 
direct from the user and consumer of articles sold by respondent, 
orders for said articles, and orders on blanks printed and furnished 
by respondent by which respondent is required "to make" the 
m-ticles required. Respondent also, through its said agents, has 
represented and does represent, orally, to its prospective customers 
that it is the manufacturer of the articles offered for sale. 

PAR. 3. The respondent has, at no time during its existence, owned, 
controlled, or operated, and does not now own, control, or operate 
any woolen mill or other factory, and did not and does not now 
manufacture any of the articles sold or offered for sale by it, but 
has filled and now fills the orders received by it from its customers, 
from merchandise purchased by it from the stocks of manufacturers 
and others. 

PAR. 4. The use by the respondent of the corporate name "'Vestern 
·woolen .Mills Co." in the manner above alleged and the course of 
conduct set forth in paragraphs 2 and 3 of this complaint, sever
ally, or taken together, have the tendency and capacity to mislead 
and deceive, and do mislead and deceive the public into the mis
taken belief that the respondent owns or operates woolen mills or 
mills in which are manufactured the articles sold or offered for sale 
by it and that persons buying from respondent are buying direct 
from the manufacturer and are thereby saving the profits of the 
middleman. 

PAR. 5. The above alleged acts and things done by respondent are 
all to the prejudice of the public and respondent's said competitors 
and constitute unfair methods of competition in commerce, within 
the intent and meaning of Section 5 of an Act of Congress entitled 
"An Act To create a Federal Trade Commission, to define its powers 
and duties, and for other purposes," approved September 26, 1914. 
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REPORT, FINDINGS AS TO THE FACTS, AND ORDER. 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, the Federal Trade Commission issued and served 
a complaint upon the respondent, 'Vestern 'Voolen Mills Company, 
Inc., charging it with the use of unfair methods of competition in 
commerce in violation of the provisions of said act. 

Respondent having entered its appearance and filed its answer 
herein, hearings were had and evidence and testimony was thereupon 
introduced in support of the allegations of said complaint before 
an examiner of the Federal Trade Commission, theretofore duly 
appointed. 

And thereupon this proceeding came on for final hearing and 
counsel for the Commission having submitted a brief, and the re
spondent having notified the Commission of its intention not to 
file any brief, and the Commission having duly considered the record 
and being now fully ad vised in the premises, makes this its findings 
as to the facts and conclusion. 

FINDINGS AS TO THE FACTS. 

PARAGRAPH 1. .The respondent, 'Vester,n 'Yoolen Mills Company is 
now, and has been since March 8, 1922, a corporation duly organized 
and existing under and by virtue of the laws of the State of Utah, 
with its princip.al place of business at Salt Lake City, in said State, 
and since its incorporation has been and is now engaged in the busi
ness of selling direct to customers located in Utah, Idaho, Montana, 
and various other States of the United States, knit underwear, 
sweaters, hosiery, shirts, blankets, and other .similar merchandise, 
and in shipping or causing to be shipped said merchandise, when 
sold, from the State of Utah to its ~aid customers at various points in 
other States of the United States. In the course and conduct of 
its said business, respondent is engaged in competition with others 
similarly engaged. 

PAR. 2. Respondent in the course and conduct of its said business 
Used and displayed its corporate name "'Vestern 'Voolen Mills Com
pany" upon its billheads, letterheads, labels, shipping tags, and 
other stationery, and has solicited its business through agents who 
travel throughout the various States of the United States other than 
Utah, and solicit and obtain direct from the user and consumer of 
articles sold by respondent, orders for said articles. These orders 
are taken on order blanks printed and furnished by respondent and 
signed by customers and prospective customers, on which are printed 
the words " On or about , 19-, I hetP-by request you to make 

88231°--£6-voL 7-14 
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to order the following goods and ship to me." All orders are taken 
in the name and for the account of the respondent, \Vestern Woolen 
Mills Company. Respondent does not know whether its salesmen 
represent to the customers that the articles which they sell are made 
by respondent, but the salesmen are instructed not to make any mis
representations regarding the articles . 

• PAn. 3. It is only occasionally that respondent has to have made . 
to order any of the goods which it sells. In the filling of the orders 
for articles taken by the salesmen from customers and prospective 
customers respondent did not manufacture itself, or on machinery 
owned, controlled, or operated by itself, the garment or article so 
ordered, but had the same made by some mill, or mills, either located 
in Provo, Utah, or at Salt Lake City, Utah. In cases where it is 
necessary, the measurements of the customer are taken and the mills 
above-mentioned manufacture the articles to conform to such meas
urements. 

l 1An. 4. The respondent has at no time during its existence owned, 
controlled, or operated, and docs not now own, control, or operate 
any machinery, mill or factory, and does not now manufacture any 
of the articles sold or offered for sale by it. 

PAn. 5. The use by respondent of the name "\V <>stern \Voolen 
Mills Company," as set forth in the complaint herein, and the use 
on its order blanks of the words, "I hereby r<>qucst you to make to 
order the following goods and ship them to me," or any other words, 
phrases, or sentences in which stntements are made to the effect that 
respondent is the manufacturer of the goods or articles sold by it, 
creates the impression in the minds of the trnde and public that the 
company is engaged in the business of manufacturing certain of the 
articles which it sells, and leads the public to believe that said re
spondent docs actually own or operate a mill or factory in which 
articles sold by it are manufactured. 

PAn. G. On April 9, 1923, subsequent to the issuance of the com
plaint herein by the Federal Trade Commission, respondent, by an 
amendment to its articlrs of incorporation, changed its corporate 
name to "\Vestern \Voolen & Knit Goods Company," and it is now 
conducting its business in the name of the Western Woolen & Knit 
Goods Company. 

CONCLUSION, 

The practices of the said respondent, under the conditions and cir· 
cumstances described in the foregoing findings, arc to the prejudice 
of the public and of respondent's competitors, and are unfair 
methods of competition in interstate commerce, and constitute a 
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violation of the Act of Congress approved September 26, 1914, en
titled "An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes." 

ORDER TO CEASE AND DESIST. 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission, answer of the re
spondent and a stipulation as to the facts filed herein, and the Com
mission having made its findings as to the facts and its conclusion 
that the respondent has violated the provisions of the Act of Con
gress approved September 2G, 1914, entitled "An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes ", 

Now, therefore, it is ordered, That the respondent, 'Vestern 
Woolen Mills Company, Inc., its successors, officers, directors, agents, 
servants, and employees cease and desist from: 

( 1) Doing business under the corporate name and style of West
ern ·woolen Mills Company, or any other corporate name which in
cludes the word "mills" unless and until such respondent actually 
owns or operates a mill or mills in which it manufactures the woolen 
articles which it sells. 

(2) Using any words, phrases,. or sentences on the order blanks, 
!etterheads, or any other literature distributed by it in the course of 
lts business, which indicate or create the impression that said re
spondent is a manufacturer of the articles which it sells, unless and 
until such respondent does actually manufacture said articles. 

It is further ordered, That the respondent shall within sixty (60) 
clays after the date of the service upon it of this order file with the 
Commission a report in writing' setting forth in detail the manner 
and form in which this order has been complied with. 

Commissioner Murdock dissents. 
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FEDERAL TRADE COMMISSION 
v. 

E. 0. 'VAKEFIELD, :MRS. E. o: 'VAKEFIELD, A. J. PLUME 
AND "\VILLIAl\f PLUME, CO-PARTNERS, DOING BUSI
NESS UNDER THE FIRl\f NAME OF MURRAY KNITTING 
COMPANY. 

COl\IPLAINT, FINDINGS AND ORDER IN THE llrATIER OF TilE ALLEGED VIO· 
LATION OF SECTION 1:i OF AN ACT OF CONGRESS APPROVED SEPTEMBER 20, 

1914. 
Docket 982-January 10, 1924. 

SYLLABUS. 

Where a firm engaged in the sale direct to consumers of hosiery, sweaters, 
underwear, blankets and other similar merchandise, none of which prod· 
ucts they manufactured with the exception of heavy woolen hosiery, 

(a) Used a firm or trade nnme which lncl uded the word "knitting", and fea· 
tured the same on their letterheads, order blanks, labels, and other sta· 
tlonery and literature; and 

(b) Used the words "I hereby request you to make the following goods and 
ship them to me" upon their order blanks, and the wording "l\1anufac
turers of hosiery and knit goods" upon their letterhead:>; 

With the eiiect of misleading the trnde and public Into belle\'lng them to be 
the owners or operators of a mill or factory making the artlces sold by 
them: , 

Held, That such mh;lcnding use of firm name, and such false and misleading ad· 
vet·tfsing, under the circumstances set forth, constituted unfair methods of 
competition. 

Mr. 0. Ed. Rowland for the Commission. 
Mr. J. Louis Brown of Salt Lake City, Utah, for respondents. 

COMPLAINT. 

Acting in the public interest pursuant to the provisions of An Act 
of Congress approved September 2G, 1914, entitled "An Act To 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes," the Federal Trade Commission charges 
that E. 0. 'Vakefield, Mrs. E. 0. Wakefield, A. J. Plume, and 
'Villiam Plume, copartners, doing business under the firm name of 
1\furray Knitting Company, hereinafter referred to as respondents, 
have been and are using unfair methods of competition in inter· 
state commerce in violation of the provisions of Section 5 of said 
Act, and states its charges in that respect as follows: 

PARAGRAI'II 1. Respondents are now and have been for more than 
two years last past copartners, doing business at Salt Lake City, 
Utah, under the firm name and style of l\Iurray Knitting Company, 
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and during said period of time have been and now are engaged in 
the business of selling direct to customers located in Utah, Nebraska, 
Montana, and other States of the United. States, knit hosiery, 
sweaters, underwear and blankets and other .similar merchandise, 
and in shipping or causing to be shipped from the State of Utah 
the merchandise, when sold, to their customers at various points 
in said States. In the course and conduct of their said business re
spondents are and have been during all the times mentioned in this 
complaint in competition with others similarly engaged. 

PAn. 2. Respondents in the course and conduct of their said busi
ness have in their newspaper advertisements, letterheads, order 
blanks, package labels, and other stationery and literature, promi
nently displayed, and do now prominently display, the trade name 
"Murray Knitting Company," and they and their agents travel 
throughout their territory, as aforesaid, and solicit and obtain direct 
from the users or consumers of articles sold by respondents, orders 
for said articles and orders on blanks prepared and furnished by re
spondents by which respondents are requested "to make" the arti
cles required. The respondents also through themselves and their 
agents have represented and do now represent orally to their pros
pective customers that they are manufacturers of the articles offered 
for sale. 

PAn. 3. The respondents did not at any of the time'"s mentioned 
in this complaint and do not now own, control, or operate any 
factory, knitting or otherwise, and did not, and do not now, manu
facture any of the articles sold or offered for sale by them, but have 
filled and now fill the orders received by them, from merchandise 
purchased by them from the stocks of manufacturers and others. 

PAR. 4. The use by respondents of the name "Murray Knitting 
Company" in the manner above alleged and the course of conduct 
set forth in paragraphs 2 and 3 of this complaint, severally, or 
taken together, have the tendency and capacity to mislead and de
ceive, and do mislead and deceive, the public into tf1e mistaken 
belief that respondents own, or operate, mills or factories in which 
are manufactured the articles sold or offered for sale by them, and 
that persons buying from respondents are buying directly from 
manufacturers, thereby saving the profits of the middleman. 

PAR. 5. The above alleged acts and things done by respondent 
are all to the prejudice of the public and respondent's said competi
tors and constitute unfair methods of competition in commerce, 
Within the intent and meaning of Section 5 of an Act of Congress, 
~ntitled "An Act To create a Federal Trade Commission, to define 
1bts powers and duties, and for other purposes," approved Septem-
er 2G, 1914. 
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REPORT, FINDINGS AS TO THE FACTS, AND ORDER. 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to' create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission issued and served its complaint upon the 
respondents, E. 0. 'Vakefield, Mrs. E. 0. Wakefield, A. J. Plume, 
and William Plume, copartners, doing business under the firm name 
of Murray Knitting Company, charging them with the use of un
fair methods of competition in commerce in violation of the provi
sions of said act. 

Respondents having entered their appearances and filed their 
answer by their attorney of record, J. Louis Drown, Esq., and having 
through their counsel entered into a stipulation as to the facts with 
the attorney for the Commission, which stipulation, as executed and 
filed, provided, among other things, that, subject to the approval 
of the Commission, the statement of facts therein contained might be 
taken as the facts of this proceeding and in lieu of the testimony 
before the Commission, and that the Commission might proceed 
further upon said stipulation and said statement of facts to make 
its repo~t, state its findings as to the facts and conclusion, and to 
enter its order disposing of the proceeding, and the Commission 
now being fully advised in the premises, makes this its findings as 
to the facts and conclusion. 

FINDINGS AS TO TilE FACTS. 

PARAGRAPH 1. Respondents are now and have been for more than 
two years last past copartners, doing business at Salt Lake City, 
Utah, under the firm name and style of Murray Knitting Company, 
and during said period of time have been and now are engaged in 
the business of selling direct to customers located in Utah, Nebraska, 
Montana, ~nd other States of the United States, knit hosiery, 
sweaters, underwear and blankets and other similar merchandise, 
and in shipping or causing to be shipped from the State of Utah 
the merchandise, when sold, to their customers at various points in 
said State. In the course and conduct of their said business re
spondents are and have been during all the times mentioned in this 
complaint in competition with others similarly engaged. 

PAR. 2. Respondents in the course and conduct of their said busi
ness have on their letterheads, order blanks, package labels, and 
other stationery and literature, prominently displayed and do now 
prominently display, the trade name "Murray Knitting Company," 
and they and their agents travel throughout their territory as afore-
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said and solicit and obtain direct from the users or consumers of 
articles sold by respondents, orders for said articles on order blanks 
prepared and furnished by respondents, by which respondents were 
formerly requested "to make" the articles required. 

PAR. 3. Respondents began business in the fall of 1921 in the city 
of Murray, Salt Lake County, State of Utah, and during that year • 
did very little business; in 1922 respondents did $20,000 worth of 
business, and during 1923 expect to do between $30,000 and $40,000 
Worth of business. Respondents sell and solicit their business 
through traveling salesmen who travel from State to State, calling 
directly on the customers and taking orders for the articles which 
they sell. These orders are transmitted by the salesmen to the com
pany in Salt Lake City, and are filled by said respondents either from 
stock which they have on hand or by special orders from the manu
facturers of the articles called for. Respondents instruct their sales
men not to represent that the articles which they sell are made 
by respondents unless in fact said articles are so made. Respondents 
sell knitted sweaters, underwear and hosiery, as well as blankets, 
'Woolen shirts, and leather vests. All the sweaters and underwear 
sold by said respondents bear a label "Murray Knitting Company" 
and the address of the respondents; the hosiery does not bear any 
label showing origin; the blankets and woolen shirts bear the label 
of the manufacturer of those goods in addition to respondents' 
label. 

PAR. 4. Respondents do not manufacture any of the articles sold 
by them except heavy woolen hosiery. During 1922 respondents' 
sales of hosiery amounted to approximately $4,000. The heavy 
Woolen lrnit·hosiery sold by respondents are manufactured by them, 
but they do not manufacture any of the silk hosiery or silk-and-wool 
hosiery. Of the total hosiery sales made by respondents, approxi
:tnately one-third would consist of heavy all-wool hosiery for men 
and women, all of which is manufactured by respondents. 

PAR. 5. Respondents own and have installed in their factory, and 
?Perate, two knitting machines upon which their all-wool hosiery 
ls made. Beginning with the year 1921 respondents have manu
factured all the heavy all-wool hosiery sold by them. At or about 
the same time the said two lrnitting machines were acquired and 
placed in operation, respondents purchased and installed four sew
tug machines, which are used for making alterations and making cer
~ain special articles. During 1\Iay, 1923, respondents purchased and 
lnstalled two knitting machines equipped for the knitting and man
~facturing of all-wool sweaters; said machines are not yet in opera
bon, but will be in time for the season of Hl24. At the present time 
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respondents do not knit or manufacture any of the sweaters or 
underwear sold by them. 

PAR. 6. At the time of the issuan~e of this complaint respondents 
owned and operated the two knitting machines above mentioned, on 
which .they knitted their all-wool hosiery of heavy grade. As set 

• forth above, they did riot then and do not now knit or manufacture 
any of the other articles sold by them, but purchase same from 
various manufacturers both in the State of Utah and in eastern 
States. 

PAn. 7. The use by respondents of the name . "Murray Knitting 
Company" as set forth in the complaint herein creates an impression 
in the minds of the trade and public that the company is engaged in 
the process of manufacturing certain articles by the method of knit
ting and leads them to believe that said respondents do actually own 
or operate a mill or factory in which the articles sold by them are 
manufactured. 

PAn. 8. Prior to the issuance of the complaint herein, the blanks 
used by respondents bore the wording "I hereby request you to make 
the following goods and ship them to me," and the letterheads bore 
the wording" Manufacturers of hosiery and knit goods." Since the 
receipt of the complaint issued by the Commission the wording of the 
order blanks has been changed to read as follows : " I hereby request 
you to mail the following goods," and the letterheads do not bear 
the wording set forth above, but only show the name of respondents 
and the city in which their place of business is located. 

PAR. 9. The use by respondents, on their order blanks, letterheads, 
or other literature of the wording "I hereby request you to make the 
following goods and ship them to me," and "Manufacturers of 
hosiery and knit goods," or any other words, phrases, or sentences in 
which statements are made to the effect that respondents are manu
facturers of the goods or articles sold by them, creates the impression 
in the minds of the trade and public that respondents are engaged in 
the process of manufacturing certain articles by the method of knit
ting, and leads them to believe that said respondents do actually own 
or operate a mill or factory in which all the articles sold by them 
are manufactured. 

CONCLUSION. 

The practices of the said respondents, under the conditions and 
circumstances described in the foregoing findings, are to the preju
dice of the public and of respondent's competitors, and are unfair 
methods of competition in interstate commerce, and constitute a vio
lation of the Act of Congress approved September 26, 1914, entitled 
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"An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes." 

ORDER TO CEASE AND DESIST. 

This proceeding having been heard by the Federal Trade Commis
sion upon the complaint of the Commission, answer of the re
suondents and a stipulation as to the facts filed herein, and the Com
mission having made its findings as to the facts and its conclusion 
that the respondents have violated the provisions of the Act of Con
gress approved September 26, 1914, entitled "An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes," 

Now, therefore, it is ordered, That the respondents, E. 0. 'Vake
field, Mrs. E. 0. Wakefield, A. J. Plume, and William Plume, co
partners, doing business under the firm name of Murray Knitting 
Company, cease and desist from: 

(1) Doing business under the firm name and style of Murray 
Knitting Company or any other firm name which includes the word 
"knitting," unless and until such respondents actually own or 
operate a factory or mills in which they manufacture the knitted 
articles which they sell. 

(2) Using any words, phrases, or sentences on the order blanks, 
letterheads, or any other literature distributed by them in the course 
of their business, which indicate or create the impression that said 
respondents are manufacturers of the articles which they sell, unless 
and until such respondents do actually manufacture said articles. 

It is further ordered, That the respondents shall within sixty 
(CO) days after the date of the service upon them of this order file 
with the Commission a report in writing setting forth in detail the 
manner and ~orm in which this order has been complied with. 

Commissioner Murdock dissents. 
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FEDERAL TRADE COMMISSION 
'V. 

NATIONAL BISCUIT COMPANY. 

OOMPLAINT, FINDINGS, AND ORDER IN THE MATrER OF THE ALLEGED VIO

LATION OF SECTION li OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26 7 
lOH, AND OF SECTION 2 OF AN ACT OF CONGRESS APPROVED OCTOBER 15, 

1914. 
Docket 836-January 23, 1924. 

SYLLABUS. 

Where a corporation engaged In the manufacture and sale of biscuits, crackers, 
and other bakery products, which various products bad long been exten
sively advertised and had come to be in such demand in many localltles, 
as to make It impossible for a retail grocer successfully to conduct his 
business without the same, and doing over fifty-five per cent of the total 
business in such products in the United States; permitted chain store 
organizations to aggregate the separate purchases of their various retail 
grocery establishments or units, frequently operated In competition with 
comparable independent grocery establishments or units, comparably served 
by it and at the same cost for equal quantities, and thereby secure the 
advantage of the larger discounts which it extended for the larger pur
chases, and declined to permit other retallers to aggregate the separate 
purchases of their respective independent grocery establishments or units, 
either through the instrumentality of corporate organizations created for 
such purpose, or in other ways, in order to secure similar advantages and 
enable them to meet the competition of the aforesaid chain store units, and 
was followed in its aforesaid policy or practice by ronny other manufac
turers of llke products; with the result that there was thereby conferred 
upon one class of retail grocers an undue advantage In competing with 
another class Jn the lwndling of its products, with the tendency to substan
tially lessen competition and create a monopoly in the retail distribution 
thereof: 

Held, That such practices, substantially as described, constituted an unfair 
method of competition in violation of Section 5 of the Act of Congress 
approved September 26, 1Q14, and an unlawful discrimination in price, in 
violation of the provisions of Section 2 of the Act of Congress approved 
October 15, 1914. 

J.fr. I. E. Lambert for the Commission. 
Mr. Charles A. Vilas and Breed, Abbott & Morgan of New York 

City (llfr. Dana T. Acl.;erly, of New York, of counsel), and Reed, 
Smith, Shaw & McClay of Pittsburgh, Pa. (Mr. George E. Shaw, 
of Pittsburgh, of counsel), for respondent. 

COMPLAINT.1 

I. 

Acting in the public interest pursuant to the provisions of an Act 
of Congress approved September 26, 1914, entitled "An Act to create 

lAs ament.led. 
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a Federal Trade Commission, to define its powers and duties, and 
for other purposes," the Federal Trade Commission charges that 
the National Biscuit Com pa!l.y, herf>.inafter referred to as respond
ent, has been and is using unfair methods of competition in inter
state commerce, in violation of the provisions of Section 5 of said 
Act, and states its charges in that respect as follows: 

P .ARAGRAPH 1. That the respondent, National Biscuit Company is 
now, and was at all times hereinafter mentioned, a corporation or
ganized, existing and doing business under and by virtue of the laws 
of the State of New Jersey, having its principal factory, office and 
place of business located at 409 West Fifteenth Street, New York 
City, and is now, and at all times hereinafter mentioned has been, 
en~aged in the business of manufacturing and selling biscuits, 
crackers and other bakery products, and causing the same to be 
transported from the States in which the same are manufactured to 
the purchasers thereof in the various other States of the United 
States, the territories thereof, the District of Columbia and foreign 
countries, in direct competition with other persons, firms, copartner
ships and corporations similarly engaged. That respondent is the 
largest single producer of such bakery products in the United States 
and has over 40 per cent of such trade in this country. That the 
l..oose-\Viles Biscuit Company, of New York, is the second largest 
cracker and buscuit manufacturer in the United States and controls 
over 15 per cent of such trade in this country. That the said Loose
Wiles Biscuit Company has adopted a policy in selling its products to 
retailers similar to the policy of the National Biscuit Company 
hereafter complained of in this complaint. That there are also 
many smaller cracker and biscuit manufacturers scattered through
out the various States of the United States which have followed the 
lead of the National Biscuit Company and have adopted a policy 
in the sale of their products to retailet:s similar to the one herein
after complained of. That the respondent has, for many years last 
past, extensively advertised its products, especially its package goods, 
such as "Uneeda Biscuits," "N abiscoes," and "Zu-Zus," and some 
?OO other varieties, and thus the respondent has created a great de
mand for its products throughout the United States, and that in 
many localities the demand for such products is so great that it is 
impossible for a retail grocer to successfully conduct his business 
if he does not handle respondent's products. 

P .AR. 2. That the respondent, in the course of its business described 
in paragraph 1 hereof, for more than one year last past allowed, and 
still allows, discounts on the aggregate monthly purchases of its 
products, said discounts varying according to the amount of said 
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aggregate monthly purchases. That the respondent allowed, and 
now allows, said discounts to the owners of so-called chain stores-
that is, to owners who operate more than one retail store-on the 
aggregate monthly purchases of all said stores. That the respond
ent serves each said separate retail chain store as a distinct and sepa
rate purchaser. The respondent solicits, takes orders from and 
makes deliveries to, each chain store unit. 

PAR. 3. That in many instances the owner of a single store is in 
direct competition with the unit store of a chain system in selling 
respondent's products, and aggregate monthly purchases of re
spondent's products by said unit store are no greater than the aggre
gate monthly purchases of respondent's products by the owner of the 
single store; yet the respondent grants a larger discount to the unit 
store of the chain system than it does to the owner of the single store. 
• PAR. 4. That the cost of selling each unit of a chain system is the 
same as the cost of selling the owner of a single store whose pur
chases are equal to those of the chair store unit similarly located. 

PAR. 5. That as the result of the application of said system of 
discounts as aforesaid, a discrimination in price is made between 
owners of retail stores purchasing similar quantities of respondent's 
products. 

PAR. 6. That to meet this disadvantage in competing with chain 
stores in the selling of respondent's products as hereinbefore de
scribed in paragraphs 2, 3, 4, and 5, the owners of one retail store 
have pooled their orders and have given to respondent such pooled 
orders as are hereinafter more particularly set forth; that the owners 
operating but one retail store each do not do a sufficient business, 
individually, to justify them in purchasing as large quantities of 
respondent's products as are purchased by the owners operating said 
chain stores, and they therefore do not secure as high or as great dis
counts as are secured by said chain store owners; that to overcome 
their said disadvantage, a number of owners, each operating but one 
retail store, pool or combine their orders, and the pooled or combined 
orders have been and are given to and filled by respondent; that 
respondent has refused, during the period hereinbefore set forth, 
and still refuses, to grant discounts based upon the amount of such 
combined or pooled orders, but will grant only discounts based upon 
the respective amounts of the individual orders contained in said 
pooled or combined orders, which discounts are substantially lower 
than if the same were based upon the aggregate amount of such 
pooled or combined orders. 

PAR. 7. That the effect of respondent's svstem of uiscounts as 
hereinbefore described in paragraphs 2, 3, 4, ·5, and 6 is to give the 
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owners of such chain of retail stores an undue advantage in com
peting with the owners operating but one retail store in the handling 
of respondent's said products, which practices have the capacity to 
and do tend to substantially lessen competition and create a mo
nopoly in the retail distribution of respondent's products. 

PAn. 8. The above alleged acts and conduct of said respondent are 
all to the prejudice of the public and of said respondent's competi
tors and constitute unfair methods of competition in commerce 
within the intent and meaning of Section 5 of an Act of Congress, 
entitled, "An Act to create a Federal Trade Commission, to define 
its powers and duties and for other purposes," approved Septem
ber 26, 1914. 

II. 

PAnAGRAPII 1. And the Federal Trade Commission having reason 
to believe, from the preliminary investigation made by it, that the 
National Biscuit Company, hereinafter referred to as respondent, 
has been and is violating the provisions of Section 2 of An Act 
of Congress approved October 15, 1Dl4, entitled "An Act to supple
ment existing laws against unlawful restraints and monopolies, and 
for other purposes," issues this amended complaint, stating its 
charges in that respect on information and belief as follows: 

That paragraphs 1, 2, 3, 4, 5, G, and 7 of Count I hereof are 
hereby adopted and made a part of this count as fully as if set 
out herein verbatim. 

PAn. 2. That the said discrimination in price by respondent be
tween its said customers as aforesaid, has not been and is not based 
Upon a difference in the grade, quality, or quantity of its product 
so sold, as aforesaid, and has not been and is not ·now made on 
account of any allowance whatever for any difference in the cost of 
selling or transportation of its said products, or in order to meet 
corn pcti tion. 
. PAn. 3. That by reason of the facts hereinabove recited, respondent 
~s unlawfully discriminating in price between different purchasers of 
1~S products, contrary to the prohibition thereof contained in Sec
bon 2 of an Act of Congress entitled "An Act to supplement existing 
laws against unlawful restraints and monopolies, and for other pur
poses," approved October 15, 1914 . .. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER. 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, Hl14, and an Act of Congress approved October 15, 1914, 
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the Federal Trade Commission issued ·and served a complaint upon 
the respondent, the National Biscuit Company, charging it with 
using unfair methods of competition in violation of the provisions 
of said Act approved September 26, 1914, and in violation of the 
provisions of Section 2 of said Act of Congress approved October 
15, 1914. The respondent having entered its appearance and filed 
its answer herein, hearings were held before 'Varren R. Choate, 
an Examiner of the Federal Trade Commission theretofore duly 
appointed, at which hearings evidence was introduced in support of 
the allegations of the complaint and on behalf of the respondent. 
Thereupon, this proceeding came on for final argument, and the 
Commission being fully ad vised in the premises, and upon considera
tion thereof, makes this its findings as to the facts and conclusions: 

FINDINGS AS TO THE FACTS. 

PARAGRAPH 1. That the respondent, National Biscuit Company, 
is a corporation organized, existing and doing business under and 
by virtue of the laws of the State of New Jersey, having its prin
cipal office, factory and place of business in the city of New York. 

PAR. 2. That the respondent is now, and has been for more than 
twenty-five years, engaged in the business of manufacturing and 
selling biscuits, crackers and other bakery products, and causing 
the same to be transported from the state in which said biscuits, 
crackers and other bakery products are manufactured to the pur
chasers thereof in the various States of the United States, the ter
ritories thereof, the District of Columbia, and in foreign countries, 
in direct competition with other persons, firms, partnerships and 
corporations similarly engaged. 

PAR. 3. That the respondent is the largest single producer of such 
bakery products in the United States; that the total value of re
spondent's products for the year 1914 was approximately $46,143,-
210; whereas the total value of production in the biscuit and cracker 
industry in the United States for the same year was approximately 
$89,484,000. Figuring the same in percentages, the National llis
cuit Company, for the year 1914, had approximately 51.6 per cent 
of the biscuit and cracker business in this ·country; that the value 
of respondent's products for the year 1919 was approximately $101,-
707,597; whereas the total value of production in the bi~uit and 
cracker industry in the United States for the same year was approxi
mately $204,020,000. Figuring the same in percentages, the National 
lliscuit Company, for the year 1919, had approximately 49.9 per 
cent of the biscuit and cracker business in this country; that the 
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total value of respondent's products for the year 1921 was approxi
mately $104,836,255; whereas the total value of production in the 
biscuit and cracker industry in the United States for the same year 
was approximately $187,509,000. Figuring the same in percentages, 
the National Biscuit Company, for the year 1921, had approximately 
55.7 per cent of the biscuit and cracker business in this country; 
that east of the Mississippi River, for the year 1921, the National 
Biscuit Company had approximately 64.1 per cent of the biscuit 
and cracker business. 

The respondent has, in the various States of the United States, 
28 cracker bakeries and 8 bread bakeries, and has sales agents estab
lished in more than 192 different cities. Quoting from the tes
timony of Albert B. Bixler, respondent's general sales manager, 
"They are from J>ortland, Maine, to Portland, Oregon, and from 
Duluth to New Orleans, scattered over all the country." In 1921 
the respondent had approximately 248,487 customers. Nearly every 
grocer in Greater New York handles respondent's products, and in 
the District of Columbia and the vicinity thereof, out of 2,000 
grocers, every one of them carries National Biscuit Company's 
products. Similar conditions exist in many cities ~f the United 
States. "Uneeda Biscuit" is a cracker manufactured and sold by 
respondent, and is the fastest selling cracker in the world. 

PAn. 4. That respondent has, for many years last past, extensively 
advertised its products, especially its package goods, such as 

."Uneeda Biscuit," "Nabisco," "Zu Zu," and some 300 other varie
ties, and thus, the respondent has created a great demand for its 
products throughout the United States. That in many localities the 
demand for such products is so great that it is impossible for a retail 
grocer to successfully conduct his business if he does not handle 
respondent's products. 

PAn. 5. That the respondent allows a discount on the aggregate 
monthly purchases of its products to each customer, as follows: 

No discount if the aggregate monthly purchases amount to less 
than $15. 

5% discount on all purchases if the total amounts to $15 or 
more, but less than $!50, in one month. 

10% discount on all purchases if the total amounts to $50 or 
more, but less than $200 in one month. 

15% discount on all purchases if the total amounts to $200 
or more in any one month. 

PAR. 6. The respondent allows to purchasers operating more than 
Obe retail grocery store, or what are commonly lmown as "chain 
stores" (and will be hereinafter so designated} a disco;pnt in price 
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on the monthly gross purchases of all the separate units or retail 
grocery stores of such chain store systems. The number of separate 
units or retail stores in the various chain store systems vary from 
two to more than seven thousand. The respondent serves each sepa
rate unit or retail store of a chain 'system as a distinct and separate 
purchaser-its salesmen solicit and take orders from the managers of 
each of the separate units or retail stores; it makes deliveries to 
each separate unit or retail store; in many instances the manager of 
the separate unit or retail store pays for respondent's goods when 
they are delivered, but in other instances payment is made at the 
headquarters of the chain system; in some instances the general 
manager of the chain store system at headquarters to a certain ex
tent determines the brands or varieties of respondent's products that 
the separate units or retail stores of such system will carry-that is, 
the general manager will list the number of brands and varieties 
that each separate unit or retail store will be allowed to handle
but the managers of the separate units or retail stores then choose 
a~y or all pf such products on such list that they think they can sell 
in their respective communities, and the quantities to be purchased 
by each separltte unit or retail store in all instances are determined 
by the manager of said unit or retail store and given to respondent's 
salesmen when he calls; in some instances, however, the manager of 
the separate unit or retail store determines the brands or varieties 
that his store will handle, and has complete charge of the ordering 
of biscuits and crackers from the respondent. Different units or 
retail stores of a chain system in many instances handle different' 
brands or varieties of respondent's products. 

PAR. 7. There are some very small, and likewise some very large, 
units or retail gr·ocery stores of chain systems. The purchases from 
respondent of some of the small units or retail stores of the chain 
system amount to less than $15 a month, while the purchases of 
some of the large units or retail stores amount to several hundred 
dollars. There are some very small, and likewise some very large 
independent retail grocery stores. The purchases from respondent 
of some of the small independent retail grocers amount to less than 
$15 a month, while the purchases from some of the large inde
pendent retail grocers amount to several hundred dollars. 

PAn. 8. The same salesman, in some instances, who takes orders 
from purchasers operating separate units or retail grocery stores of 
a chain system also takes orders from purchasers operating inde
pendent retail stores in such salesman's territory, and the same de
liveryman who delivers respondent's products to the separate units 
or retail grocery stores of the chain system also makes deliveries of 
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respondent's products to the independent retail store, in the course 
of his rounds in his territory. In some instances payments for re
spondent's goods are made by the purchasers operating separate 
units or retail grocery stores of a chain system, in the same way 
that the payments are made by the purchasers operating inde
pendent retail groceries. 

PAR. 9. In many instances a purchaser operating a single retail 
store is in direct competition with a purchaser operating a separate 
unit or retail grocery store of "a chain system in selling respondent's 
products, and the aggregate monthly purchases of respondent's prod
Ucts by said purchaser operating a separate unit or retail grocery 
store of the chain system are no greater than the aggregate monthly 
purchases of respondent's products by the purchaser operating a 
single retail store; yet the respondent grants a larger discount to 
the purchaser operating a separate unit or retail grocery store of the 
chain system than it doe('! to the purchaser operating a single retail 
store. 

PAR. 10. The respondent sells its products to purchasers operating 
separate units or retail grocery stores of grocery chain systems 
Where such separate units or retail stores resell a portion of such 
purchases to other retailers. 

PAn. 11. The respondent refuses to sell purchasers operating in
dependent retail grocery stores where such independent retail gro
cery stores resell a portion of such purchases to other retailers. 

PAR. 12. The cost of ·.o'elling a purchaser operating a separate unit 
or retail grocery store of a chain system is the same as the cost of 
selling a purchaser operating an independent retail store whose 
Purchases are equal to those of the separate unit or retail grocery 
store of the chain system and similarly located. 

PAn. 13. As the result of the applicat~n of said system of dis
counts as aforesaid, a discrimination in price is made between pur
chasers operating retail grocery stores purchasing similar quantitiea 
of respondent's products. 

PAR. 14. In order to compete with retail units of f!hain store sys
tems in selling National Biscuit Company products, groups of in
dependent retailers in many localitie.s in different parts of the 
United States have attempted to combine their purchases and obtain 
discounts equal to those granted to the chain stores: 

(a) In some instances one of the independent retailers would 
buy for two or three of his neighbors-placing the order, re
ceiving all deliveries at his store, and paying for the goods, the 
other grocers in the combination calling at his store and getting 
the goods thus ordered and received by him. 

88231 • -26-voL 7--15 
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(b) In some instances groups of independent retailers have 
requested the National Biscuit Company to make to them de
liveries similar to those it makes to the separate units or retail 
grocery stores of chain systems; to take orders from them as it 
takes orders from separate units or retail grocery stores of chain 
systems; and have offered to pay respondents cash on delivery, 
or in the same way as the chain stores pay; and have further 
offered to meet any requirements the respondent makes of the 
chain systems. · 

(c) In other instances corporations have been formed, in 
which the stock is owned exclusively by retail grocers. These 
corporations have requested the National Biscuit Company to 
sell their stockholders or members on the same terms and ia 
the same manner as said respondent sells to separate units or 
retail grocery stores of chain systems. These corporations 
have offered cash on delivery for the goods, or to pay for them 
as the chain stores pay, and to meet every requirement that thc, 
National Biscuit Company makes of the chain systems. 

The National Biscuit Company has, in every instance except nlon~ 
the Pacific coast, refused to grant discounts on gross purchases of 
independent retailers associated or combined together as set out in 
subparagraphs (a), (b) and (c) of this paragraph, but have con
tinued to sell each independent grocer comprised in the above-men
tioned attempted associations or combinations, and to grant dis
counts only on the purchases of each separate member of the asso· 
ciation or combination. 

PAR. 15. The respondent sells its products to purchasers operating 
grocery chain systems, where such systems divide their purchases 
among the separate units or retail grocery stores of the system. 

PAR. 16. The respondei1t refuses to sell associations or combina
tions of independent retail grocers operating retail grocery stores 
similar to the separate units or retail grocery stores of 'the grocery 
chain system, where said associations or combinations divide their 
purchases among the members of the association or combination. 

PAR. 17. It costs the respondent no mo.re to sell a specified num
ber of purchasers operating independent retail stores than it costs to 
sell the same number of purchasers operating separate units or retail 
grocery stores of chain systems buying the same quantities an1l 
similarly located. 

PAR. 18. In many localities along the Pacific coast there are bis
cuit and cracker manufacturers who enjoy a larger proportion of 
the biscuit and cracker business than the respondent. 
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PAR. 19. Most of the biscuit and cracker manufacturers along 
the Pacific coast sell associations and combinations of retail grocers 
in the same way as they sell chain systems, allowing them a dis
count on the gross purchases of all their members. 

PAR. 20. The respondent, who refuses to sell in the East and 
Middle West to associations and combinations of retail grocers and 
allow them a discount on the gross purchases of all their members, 
does sell to such associations and combinations along the Pacific 
coast, aml gives them a discount on the gross purchases of all their 
members. The National Biscuit Company sold the Spartan Grocers, 
of Los Angeles, California, a cooperative association composed of 
independent retail grocers, and allowed them a discount on the gross 
Purchases of all its members, for approximately three years, and 
Was so selling them at the time of the taking of testimony in this 
proceeding. Respondent also was selling the United Grocers of 
Oregon, another cooperative association composed of ind,ependent 
retail grocers, and was allowing them a discount on the gross pur
chases of the associated members at the time of the taking of testi
mony in this proceeding at Portland, Oregon. 

PAn. 21. Respondent's products, being nationally known, make ex
ceptionally good "leaders," and the chain stores are very frequently 
using them as such. ("When a retailer sells a weU-known product at 
a very low price, to attract attention and lure customers into his 
8tore, he is said to be selling such product as a "leader.") 

PAR. 22. In many instances the purchaser operating an independ
ent retail grocery store, purchasing equal amounts with a competing 
Purchaser operating a separate unit or retail grocery store of a chain 
system, can not buy respondent's products at as low a price as the 
separate unit or retail grocery of the chain system is selling such 
products, because of difference in discounts. 

PAR. 23. In many instances, independent retailers purchasing less 
than $200.00 per month of National Biscuit Company products 
(which include approximately 90% of respondent's customers in th'.:' 
Dnited States) are unable to successfully compete with purchasers 
operating separate units or retail grocery stores of chain systems in 
the sale of respondent's products, because of the. difference in dis
counts. 

PAR. 24. In many localities in the different parts of the United 
States, independent retail grocers who do not carry National Biscuit 
Company products or who do not sell respondent's products at a 
Price equal to that at which the separate units or retail stores of 
chain systems are selling such products, not only lose the sale o£ 
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respondent's products, but also thereby lose the opportunity of sup
plying customers with other commodities. 

PAR. 25. Many biscuit and cracker manufacturers, especially tho~o 
east of the Pacific Coast territory, have followed the lead of thfl 
National Biscuit Company, and have adopted a similar policy, as 
hereinbefore described, in the sale of their products to retailers. 
The Loose-,Viles Biscuit Company, of New York, the second largest 
biscuit and cracker manufacturer in the United States, has a like 
policy and so have many smaller biscuit and cracker manufacturers. 

PAR. 26. That the effect of the application of respondent's system 
·of discounts, as hereinbefore set out, gives to one class of retail 
grocers an undue advantage in competing with another class of retail 
grocers in the handling of respondent's products, which has the 
capacity to and does tend to substantially lessen competition and to 
create a monopoly in the retail distribution of respondent's products. 

CONCLUSION 

. That the practices of said respondent, under the conditions and 
circumstances described in the foregoing findings, are unfair meth
ods of competition in interstate commerce and constitute a violation 
of the Act of Congress approved September 26, 1914, entitled "An 
Act To create a Federal Trade Commission, to define its powers and 
duties, and for other purposes," and violate the provisions of Section 
2 of an Act of Congress approved October 15, 1914, entitled "An 
Act To supplement existing laws against unlawful restraints and 
monopolies, and for other purposes." 

ORDER TO CEASE AND DESIST. 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission, the answer of the 
respondent and the testimony and evidence received by the Exami
ner of the Commission, and the Commission having made its find
ings as to the facts and its conclusion that the respondent, the 
National Biscuit Company, has violated the provisions of an Act 
of Congress approved September 26, 1914, entitled "An Act To cre
ate a Federal Trade Commission, to define its powers and duties, and 
for other purposes," and has violated the provisions of Section 2 of 
an Act of Congress entitled "An Act To supplement existing laws 
against unlawful restraints and monopolies, and for other purposes," 
approved October 15, 1914. 

It is now ordered,· That respondent, National Biscuit Company, 
its officers, directors, agents, representatives, servants and employees, 
cease and desist, in interstate commerce, directly or indirectly-
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1. From discriminating in price between purchasers operating 
separate units or retail grocery steres of chain systems and pur
chasers operating independent retail grocery stores of similar kind 
and character purchasing similar quantities of respondent's prod
ucts, where such discrimination is not made on account of difference 
in the grade or quality of the commodity sold, nor for a due allow
ance in the difference in the cost of selling or transportating, nor in 
g0od faith to meet competition in the same or different communities. 

2. From giving to purchasers operating two or more separate 
units or retail grocery stores or chain systems a discount on the gross 
purchases of all the separate units or retail stores of such chain 
system, where the same or a similar discount on gross purchases is 
not allowed or given to associations or combinations of independent 
grocers operating retail grocery stores similar to the separate units 
or stores of such chain system. 

It is further ordered, That respondent, within sixty (60) days 
after the service upon it of this order, shall file with the Commis
sion a report in writing, setting forth in detail the manner and 
form in which it has complied with the order to cease and desist 
hereinbefore set forth. 

• 
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FEDERAL TRADE COMMISSION 

v. 
LOOSE-WILES BISCUIT. COMPANY. 

COMPLAINT, FINDINGS, AND ORDER IN TilE 1-IATTER OF TilE ALLEGED 
VIOLATION OF SECTION G OF AN ACT OF CONGRESS APPROVED SEPTEM
BER 20, 1914, AND OF SECTION 2 OF AN ACT m· CONGRESS APPlWVED 
OCTOBER u, 1914, 

Docket 837-January 23, 1024. 
SYLLABUS. 

Where a corporation engaged in the manufacture and sale of biscuits, cracker9, 
and other bakery products, long extensively advertised by it and In great 
demand throughout the United States, and which constituted the second 
largest prouucer of such products in the country anu controlled approxi
mately fifteen per cent of the trade therein; permitteu chain store organi
zations to aggregate the separate purchases of their Yarious retail grocery 
establishments or units, frequently operated in competition with com
parable independent grocery establlshments or units, comparably served 
by 1t and at the same cost for equal quantities, and thereby secure the 
advantage of the larger discounts which it extended for the larger. 
purchaser, and declined to permit other retailers to aggregate the separate 
purchases of their respective independent grocery establishments or un~t~, 
either through the instrumentality of corporate organizations created for 
such purpose, or in other ways; in order to secure similar advantages anJ 
enable them to meet the competition of the aforesaid chain store units; 
with the result that there was thereby conferred upon one class of retail 
grocers an undue advantage in competing with another class in the 
handling of its products, with the tendency to substantially lessen com
petition and create a monopoly in the retail distribution thereof: 

Held, That such practices, substantially as described, constituted an unfair 
method of competition in violation of Section 5 of the Act of Congre:3s 
approved September 26, 1014, and an unlawful discrimination in price, In 
violation of the provisions of Section 2 of the Act of Congress approved 
October 15, 1914. 

Mr. I. E. Lambert for the Commission. 
Patterson, Eagle, Greenough&: Day, of New York City (J. Fred

erick Eagle and Carroll G. Walter, of New York, of counsel), for 
respondent. 

COMPLAINT,l 
• 

I. 

Acting in the public interest pursuant to the prov1s10ns of an 
Act of Congress approved September 2G, 1914, entitled "An Act 
To create a Federal Trade Commission, to define its powers and 
duties, and for other purposes," the Federal Trade Commission 

1Aa awend<-'<1. 
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charges that the ·Loose-1Viles Biscuit Company, hereinafter referred 
to as respondent, has been and is using unfair methods of competi
tion in interstate commerce, in violation of the provisions of Sec
tion 5 of said Act, and states its charges in that respect as follows: 

PARAGRAPH 1. That the respondent, Loose-·Wiles Biscuit Company, 
is now, and was at all times hereinafter mentioned, a corporation 
organized existing and doing business under and by virtue of the 
laws of the State of New York, having bakeries scattered throughout 
the various cities of the United States and with its center office 
located in Kansas City, :Mo.; that the respondent owns the entire 
capital stock, except the qualifying shares, and directs, operates an:l 
controls the policies of the following corporations: 

Loose-Wiles lliscuit Company of Missouri, 
Loose-Wiles Biscuit Company of Illinois, 
Loose-Wiles lliscuit Company of 1\faine, 
Loose-Wiles Biscuit Company of Oklahoma, 
Loose-'Viles Biscuit Company of Tennessee, 
The Austin Dog Bread & Animal Food Company of Mass., 
Elbira Realty Company of l\Iissouri; 

that respondent is now and at all times hereinafter mentioned has 
been engaged in the business of. manufacturing and selling biscuits, 
crackers and other bakery products and causing the same to he 
transported from the States in which the same are manufactured 
to the purchasers thereof in the various other States of the United 
States, the territories thereof, the District of Columbia and foreign 
countries, in direct competition with other persons, firms, copartner
ships and corporations similarly engaged; that respondent is the 
second largest single producer of such bakery products in the Unitetl 
States and controls over 15% of such trade in this country; that the 
National lliscuit Company of New York is the largest single pro
ducer of biscuits, crackers and other bakery products in the United 
States and has over 40% of such trade in this country; that the said 
National Biscuit Company has adopted a policy in selling its prod
ucts to retailers similar to the policy of the Loose-Wiles Biscuit 
Company hereafter complained of in this complaint; that the re
spondent has for many years last past extensively advertised its 
products, especially its package goods, such as" Tak-hom-a Biscuits," 
"Perfettos," and "Yum Yums," and some three hundred other 
varieties and thus the respondent has created a great demand for 
its products throughout the United States. 

PAn. 2. That the respondent, in the course of its business described 
in paragraph 1 hereof, for more than one year last past allowed, and 
still allows, discounts on the aggregate monthly purchases of its 
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product said discounts varying according to the· amount of said 
aggregate monthly purchases. That the respondent allowed, and 
now allows, said discounts to the owners of so-called chain stores
that is, to owners who operate more than one retail store-on the 
aggregate monthly purchases of all said stores. That the respondent 
serves each said separate retail chain store as a distinct and separate 
purchaser. The respondent solicits, takes orders from and makes 
deliveries to, each chain store unit. 

PAn. 3. That in many instances the owner of a single store is in 
direct competition with the unit store of a chain system in selling 
respondent's products, and the aggregate mon~hly purchases of 
respondent's products by said unit store are no greater than t.he 
aggregate monthly purchases of respondent's products by the owner 
of the single store; yet the respondent grants a larger discount to 
the unit store of the chain system than it does to the owner of the 
liingle store. 

PAR. 4. That the cost of selling each unit of a chain system is the 
10ame as the cost of selling the owner of a single store whose pur
ehases are equal to those of the chain store unit similarly located. 

PAR. 5. That as the result of the application of said system of dis
counts as aforesaid, a discrimination in price is made between own
ers of retail stores purchasing similar quantities of respondent's 
products. 

PAR. 6. That to meet this disadvantage in competing with chain 
stores in the selling of respondent's products as hereinbefore de
scribed in paragraphs 2, 3, 4, and 5, the owners of one retail store 
have pooled their orders and have giveri to respondent such pooled 
orders as arc hereinafter more particularly set forth; that the own
ers operating but one retail store each do not do a sufficient business, 
individually, to justify them in purchasing as large quantities 9f 
respondent's products as are purchased by the owners operating said 
chain stores, and they therefore do not secure as high or as great 
discounts as are secured by said chain store owners; that to over
come their said disadvantage, a number of owners, each operating 
but one retail store, pool or combine their orders, and the pooled or 
combined orders have been and are given to and filled by respondent; 
that respondent has refused, during the period hereinbefore set 
forth, and still refuses, to grant disc.ounts based upon the amount of 
such combined or pooled orders, but will grant only discounts based 
upon the respective amounts of the individual orders contained in 
said pooled or combined orders, which discounts are substantially 
lower than if the same were based upon the aggregate amount of 
such pooled or combined orders. 
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PAR. 7. That the effect of respondent's system of discounts as 
hereinbefore described in paragrp,phs 2, 3, 4, 5, and 6 is to give the 
owners of such chain of retail stores an undue advantage in com
peting with the owners operating but one retail store in the handling 
of respondent's said products, which practices have the capacity 
to and do tend to· substantially lessen competition and create a 
monopoly in the retail distribution of respondent's products. 

PAR. 8. The above alleged acts and conduct of said respondent 
are all to the prejudice of the public and of said respondent's com
petitors and constitute unfair methods of competition in commerce 
within the intent and meaning of Section 5 of an Act of Congress, 
entitled, "An Act to create a Federal Trade Commission, to define 
its powers and duties and for other purposes," approved September 
26, 1014. 

II. 

PARAGRAPH 1. And the Federal Trade Commission having reason 
to believe, from the preliminary investigations made by it, that the 
Loose-'\Viles Biscuit Company, hereinafter referred to as respondent, 
has been and is violating the provisions of Section 2 of An Act of 
Congress approved October 15, 1914, entitled, "An Act to supple
ment existing laws against unlawful restraints and monopolies, and 
for other purposes," issues this amended complaint, stating its 
charges in that respect on information and belie£ as follows: 

That paragraphs 1, 2, 3, 4, 5, 6, and 7 of. Count I hereof are hereby 
adopted and made a part of this count as fully as if set out herein 
verbatim. 

PAR. 2. That the said discrimination in price by respondent be
tw~en its said customers as aforesaid, has not been and is not based 
upon a difference in the grade, quality, or quantity of its product 
so sold, as aforesaid, and has not been and is not now made on ac
count of any allowance whatever for any difference in the cost of 
selling or transportation of its said products, or in order to meet 
competition. 

PAR. 3. That by reason of the facts hereinabove recited, respond
ent is unlawfully discriminating in price between different pur
chasers of its products, contrary to the prohibition thereof, con
tained in Section 2 of an Act of Congress entitled "An Act To sup
plement existing laws against unlawful restraints and monopolies, 
and for other purposes," approved October 15, 1914. 
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REPORT, FINDINGS AS TO THE FACTS, AND ORDER . . 
Pursuant to the provisions of an act of Congress approved Sep-

tember 26, 1914, and an Act of Congress approved October 15, 1914, 
the Federal Trade Commission issued and served a complaint upon 
the respondent, the Loose-Wiles lliscuit Company, chargin'g it with 
using unfair methods of competition in violation of the provisions 
of said Act approved September 26, 1914, and in violation of the 
provisions of Section 2 of said Act approved October 15, 1914. The 
respondent having entered its appearance and filed its answer herein, 
hearings were held before John W. Addison, an Examiner of the 
Federal Trade Commission theretofore duly appointed, at which 
hearings evidence was introduced in support of the allegations of 
the complaint and on behalf of the respondent. Thereupon this pro
ceeding came on for final argument, and the Commission being fully 
advised in the premises, and upon consideration thereof, makes this 
its findings as to the facts and conclusions: 

FINDINGS AS TO TilE FACTS, 

PAnAGRAPII 1. The respondent, Loose-,Viles Biscuit Company, is 
now and was at all times hereinafter mentioned, a corporation or
ganized, existing and doing business under the laws of the State of 
New York, and through stock ownership in other companies con
trolling nine other plants, located as follows: One, each, at St. Louis, 
Missouri; Omaha, Nebraska; Kansas City, Missouri; Dallas, Texas; 
Chicago, Illinois; Minneapolis, Minnesota, and Chelsea, Massachu
setts; and two in lloston, Massachusetts; and having its central 
office located in Kansas City, Missouri, where most of its officers 
reside. Respondent owns the entire capital stock except qualifying 
shares, and directs, operates and. controls the policies of the follow
ing corporations: Loose-,Vilcs Biscuit Company of Illinois, Loose
"Wilcs lliscuit Company of Missouri, Loose-Wiles Biscuit Company 
of Maine, Loose-Wiles Biscuit Company of Oklahoma, Loose-Wiles 
Biscuit Company of Tennessee, and Austin Dog Dread and Animal 
Food Company of :Massachusetts. 

PAn. 2. Respondent is now, and at all times hereinafter mentioned 
has been, directly and through said controlled companies, engaged in 
the business of manufacturing and selling biscuits, crackers and 
other bakery products, and causing the same to be transported from 
the States in which the same are manufactured to the purchasers 
thereof in the various other states of the United States, the terri
tories thereof, the District of Columbia and foreign countries, in 
direct competition with other persons, firms, copartnerships and cor
porations similarly engaged. 
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PAn. 3. The respondent is the second largest single producer of 
such bakery products in the United States. It maintains branches in 
over 100 cities and controls approximately 15 per cent of such trade 
in this country. The National Biscuit Company of New York, 
which is the largest single producer of biscuits, crackers and other 
bakery products in the United States, has adopted a policy in selling 
its products to retailers similar to the policy of the Loose-\Viles 
lliscuit Company complain<'d of in said complaint herein. The re
spondent has, for many years last past, extensively advertised its 
products, especially its package goods--" Tak-hom-a Biscuits,"" Per
fettos," and "Yum-Yums," and a large number of other varieties, 
and has created a great demand for its products in the United States. 

PAn. 4. The respondent, in the course of its business described in 
paragraphs 1 and 2 hereof, for more than one year last past allowed, 
and still allows, discounts on the aggregate monthly purchases of its 
products, said discounts varying according to the amount of said 
aggregate monthly purchases; for example, aggregate monthly pur
chases of specified amounts as indicated below, in addition to a cash 
discount of one per cent, entitled purchasers in New York and Mis
souri, respectively, to discounts as follows: 

VRiue of New York Missouri purchll8e 

Per cent Per cml 
$15 5 5 
35 5 10 
50 10 10 

100 10 and 2~ 10 
150 10 and 5 15 
200 15 15 

PAR. 5. The respondent allows to purchasers operating more than 
one retail grocery store, or what are commonly known as "chain 
stores" (and will be hereinafter so designated) a discount in price 
on the monthly gross purchases of all the separate units or retail 
grocery stores of such chain store systems. The number of separate 
Units or retail stores in the various chain store systems vary from 
two to more than seven thousand. The respondent serves each sepa
rate unit or retail store of a chain system as a distinct and separate 
Purchaser-its salesmen solicit and take orders from the managers of 
each of the separate units or retail stores; it makes deliveries to 
each separate unit or retail store; in many instances the manager of 
the separate unit or retail store pays for respondent's goods when 
they are delivered, but in other instances payment is made at the 
headquarters of the chain system; in some instances the general 
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manager of the chain store system at headquarters to a certain extent 
determines the brands or varieties of respondent's products that the 
separate units or retail stores of such system will carry-that is, the 
general manager will list the number of brands and varieties that 
each separate unit or retail store will be .allowed to handle-but the 
managers of the separate units or retail stores then choose any or 
all of such products on such list that they think they can sell in 
their respective communities, and the quantities to be purchased by 
each separate unit or retail store in all instances are determined by 
the manager of said unit or retail store and given to respondent's 
salesman when he calls; in some instances, however, the manager of 
the separate unit or retail store determines the brands or varieties 
that his store will handle and has complete charge of the ordering of 
biscuits and crackers £rom the respondent. Different units or retail 
stores of a chain system in many instances handle different brands 
or varieties of respondent's products. 

PAR. 6. There are some very small and likewise some very large 
units or retail grocery stores of chain systems. The purchases from 
respondent of some of the small units or retail stores of the chain 
system amount to less than $15 a month, while the purchases of 
some of the large units or retail store:s amount to several hundred 
dollars. There are some very small and likewise some very large 
independent retail grocery stores. The purchases from respondent 
of some of the small independent retail grocers amount to less 
than $15 a month, while the purchases from some of the large inde
pendent retail grocers amount to several hundred dollars. 

PAR. 7. The same salesman, in some instances, who takes orders 
from purchasers operating separate units or retail grocery stores of 
a chain system also takes orders from purchasers operating inde
pendent retail stores in such salesman's territory, and the same de· 
liveryman who delivers respondent's products to the separate units 
or retail grocery stores of the chain system also makes deliveries of 
respondent's products to the independent retail store, in the course 
of his rounds in his territory. In some instances payments for re
spondent's goods are made by the purchasers operating separate 
units or retail grocery stores of a chain system in the same way 
that the payments are made by the purchasers operating inde
pendent retail groceries. 

PAR. 8. In many instances a purchaser operating a singlt! retail 
store is in direct competition with a purchaser operating a separate 
unit or retail grocery store of a chain system in selling respondent's 
products, and the aggr£'gate monthly purchases of respondent's prod· 
ucts by said purchaser operating a separate unit or retail grocery 
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store of the chain system are no- greater than the aggregate monthly 
purchases of respondent's products by the purchaser operating a 
single retail store; yet the respondent grants a larger discount to the 
purchaser operating a separate unit or retail grocery store of the 
chain system than it does to the purchaser operating a single retail 
store. 

PAR. 9. The respondent sells its products to purchasers operating 
separate units or retail grocery stores of grocery chain systems where 
such separate units or retail stores resell a portion of such purchases 
to other retailers. 

PAR. 10. The respondent refuses to sell purchasers operating inde
pendent retail grocery stores where such independent retail grocery 
stores resell a portion of such purchases to other retailers. 

PAR. 11. The cost of selling a purchaser operating a separate unit 
or retail grocery store of a chain system is the same as the cost of 
selling a purchaser operating an independent retail store whose pur
chases are equal to those of the separate unit or retail grocery store 
of the chain system and similarly located. 

PAR. 12. As the result of the application of said system of dis
counts as aforesaid, a discrimination in price is made between pur
chasers operating retail grocery stores purchasing similar quantifies 
of respondent's products. 

PAR. 13. In order to compete with retail units of chain store sys
tems in selling Loosc-,Viles Biscuit Company products, groups of 
independent retailers in many localities in different parts of the 
United States have attempted to combine their purchases and obtain 
discounts equal to those granted to the chain stores: 

(a) In some instances one of the independent retailers would 
buy for two or three of his neighbors, placing the order, re
ceiving all deliveries at his store, and paying for the goods, the 
other grocers in the combination calling at his store and getting 
the goods thus ordered and receiveu by him. 

(b) In some instances groups of independent retailers have 
requested the Loose-,Viles Biscuit Company to make to them 
deliveries similar to those it makes to separate units or retail 
grocery stores of chain systems; to take orders from them as it 
takes orders from separate units or retail grocery stores of 
chain systems; and have offered to pay respondent cash on 
delivery, or in the same way as the chain stores pay; and have 
further offered to meet any requirements the respondent makes 
of the chain systems. 

(c) In other instances corporations have been formed in 
which the stock is owneu exclusively by retail grocers. These 
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corporations have requested the Loose-\Viles Biscuit Company 
to sell their stockholders or members on the same terms and in 
the same manner as said respondent sells to separate units or 
retail grocery stores of chain systems. These corporations have 
offered cash on delivery for the goods, or to pay for them as 
the chain stores pay, and to meet every requirement that the 
Loose--Wiles Biscuit Company makes of the chain systems. 

The Loose-Wiles Biscuit Company has in every instance refused 
to grant discounts on gross purchases of independent retailers asso
ciated or combined together as set out in subparagraphs (a), (b) 
and (c) of this paragraph, but have continued to sell each inde
pendent grocer comprised in the above-mentioned attempted asso
ciations or combinations and to grant discounts only on the purchases 
of each separate member of the association or combination. 

PAR. 14. The respondent sells its products to purchasers operutin~ 
grocery chain system where such systems divide their purchases 
among the separate units or retail grocery stores of the system. 

PAR; 15. The respondent refuses to sell associations or combina
tions of independent retail grocers operating retail grocery stores 
similar to the separate units or retail grocery stores of the chain 
store systems, where said associations or combinations divide their 
purchases among the members of the association or combination. 

PAR. 16. It costs the respondent no more to sell a specified number 
of purchasers operating independent retail stores than it costs to sell 
the same number of purchasers operating separate units or retail 
grocery stores of chain systems buying the same quantities and simi
larly located. 

PAn. 17. Respondent's products, being nationally known, make ex
ceptionally good "leaders," and the chain stores are very frequently 
using them as such. (When a retailer sells a wcii-known product at. 
a very low price, to attract attention and lure customers into his 
store, he is said to be selling such product as a "leader.") 

PAR. 18. In many instances the purchaser operating an independ
ent retail grocery store, purchasing equal amounts with a competing 
purchaser operating a separate unit or retail grocery store of a chain 
system, can not buy respondent's products at as low a price as the 
separate unit or retail grocery store of the chain system is selling 
such products, because of difference in discounts. 

PAR. 19. In many instances independent retailers purchasing less 
than $200 per month of Loose-Wiles Biscut Company products are 
unable to successfully compete with purchasers operating separate 
units or retail grocery stores of chain systems in the sale of re
spondent's products, because of difference in the discounts. 
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PAR. 20. In many localities. in the different parts of the United 
States independent retail grocers who do not carry Loose-'\Viles 
Biscuit Company's products or who do not sell respondent's ~roducts 
at a price equal to that at which the separate units or retail stores of 
chain systems are selling, such grocers not only lose the sale of 
respondent's products but also thereby lose the opportunity of sup
plying customers with other commodities. 

PAR. 21. That the effect of the application of respondent's system 
of discounts, as hereinbefore set out, gives to one class of retail 
grocers an undue advantage in competing with another class of retail 
grocers in the handling of respondent's products, which has the 
capacity to and does tend to substantially lessen competition and to 
create a monopoly in the retail distribution of respondent's products. 

CONCLUSION. 

That the practices of said respondent, under the conditions and 
circumstances described in the foregoing findings, are unfair methods 
of competition in interstate commerce and constitute a violation 
of the Act of Congress approved September 26, 1914, entitled "An 
Act To create a Federal Tra_de Commission, to define its powers aml 
duties, and for other purposes," and violate the provisions of Ser.· 
tion 2 of an Act of Congre.ss approved October 15, 1914, entitled 
"An Act To supplement existing laws against unlawful restraints 
and monopolies, and for other purposes." 

ORDER TO CEASE AND DESIST. 

The proceeding having been heard by the Federal Trade Commis
sion upon the complaint of the Commission, the answer of the re
spondent and the testimony and evidence received by the Examiner 
of the Commission, and the Commission having made its findings 
as to the facts and its conclusion that the respondent, the Loose
Wiles Biscuit Company has violated the provisions of an Act of 
Congress approved September 26, 1014, entitled "An Act To create 
a Federal Trade Commission, to define its power.s and duties, and 
for other purposes;" and has violated the provisions of Section 2 of 
an Act of Congress approved October 15, 1914, entitled "An Act To 
supplement existing laws against unlawful restraints and monopolies, 
and for other purposes: 

It is now ordered, That respondent, Loose-Wiles Biscuit Com
pany, its officers, directors, agents, representatives, servants, and em
ployees, cease and desist, in interstate commerce, directly or indi
rectly. 
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1. From discriminating in price between purchasers operating 
separate units or retail grocery stores of chain systems and pur
chasers operating independent retail grocery stores of similar kind 
and character purchasing similar quantities of respondent's prod
ucts, where such discrimination is not made on account of difference 
in the grade or quality of the commodity sold, nor for a due allow
ance for the difference in the cgst of selling or transporting, nor in 
good faith to meet competition in the same or different communities. 

2. From giving to purchasers operating two or more separate units 
or retail grocery stores of chain systems a discount on the gross 
purchases of all the separate units or retail stores of such chain 
system, where the same or a similar discount of gross purchases is not 
allowed or given to associations or combinations of independent 
grocers operating retail grocery stores similar to the separate units 
or stores of such chain system. 

It is further ordered, That respondent, within sixty (60) days 
after the service upon it of this order, shall file with the Commission 
a report in writing, setting forth in detail the manner and form 
in which it has complied with the order to cease and desist herein
before set forth. 
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FEDERAL TRADE COMMISSION 

v. 

JACOB HOCHMAN AND SAMUEL LEVINE, AS INDIVID
UALS AND TRADING UNDER THE NAME AND STYLE 
OF HOCHMAN & LEVINE. 

COl\IPLAINT1 FINDINGS AND ORDER IN THE 1\IATTER OF THE ALLEGED VIo

LATION ·OF SECTION fl OF AN ACT OF CONGRESS APPROVED SEPTEl\IBEit 

26, 1914, 

Docket 954-Janunry 26, 1924. 
SYLLABUS, 

Where a firm engaged in the manufacture of men's shirts from various domestic 
materials and in the sale thereof to retail dealers, labeled and Sold the 
same as "English broadcloth," with the effect of misleading the trade and 
a substantial portion of the purchasing public in respect of the source of 
the material of which said garments were made: 

Held, That the sale of products labeled as above set forth, constituted an 
unfair mcthod of competition. 

Mr. Alfred M. Craven for the Commission. 
Mr. Jay A. Gilrnan of New York City, for respondents. 

COMPLAINT. 

Acting in the public interest pursuant to the provisions of an Act 
of Congress approved September 26, 1914, entitled "An Act To 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes," the Federal Trade Commission charges 
that Jacob Hochman and Samuel Levine, as individuals and copart
ners trading under the name and style of Hochman & Levine, here
inafter referred to as respondents, have been and are using unfair 
methods of competition in interstate commerce in violation of the 
provisions of Section 5 of said Act and states its charges in that 
respect as follows: 

PARAGRAPH 1. The said respondents, Jacob Hochman and Samuel 
Levine, are now and were at and during all the times hereinafter 
mentioned doing business under the firm name and style of Hochman 
& Levine, with their principal office and factory in the City of New 
York, in the State of New York. They are now and were during 
all the times hereinafter mentioned engaged in the business of man
ufacturing and selling men's shirts, and in the course of their said 
business have sold and do now sell said shirts to retail dealers 
throughout the several States of the United States and have caused 

882:ll"-2G-voL 7-16 
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and do now cause the said shirts when so sold to be transported 
from their factory in the City of New York to the purchasers thereof 
at points in the various states of the United States. In the course 
and conduct of their business said respondents have been and now 
are in competition with other individuals, -partnerships and corpo
rations engaged in the manufacture and sale of men's shirts in 
interstate commerce. 

PAR. 2. During the year 1919 certain English manufacturers of 
cotton goods began the manufacture from Egyptian cotton and sale 
of a special kind of cotton fabric, which said fabric, owing to its 
peculiar and distinctive process of manufacture, possessed great 
durability, high sheen and a silk-like texture, and was widely sold 
in England under the name of "English Broadcloth" and exten
sively used in England in the manufacture of men's shirts, pyjamas 
and similar garments. During the year 1919 American importers 
imported from England considerable quantities of said cotton fabric 
which they sold to shirt manufacturers in this country as "English 
Broadcloth," since which time said fabric has been imported and 
widely advertised by American importers and others as "English 
Broadcloth " and same under said name has become very popular 
and in great demand by American manufacturers and also by the 
purchasing public and there is at the present time a great demand 
for English Broadcloth shirts in the United States. Since the im
portation of said fabric a number of American cotton goods manu
facturers have manufactured and are now manufacturing a cotton 
fabric or cloth somewhat similar in texture and appearance to the 
said fabric above mentioned, but which is in fact inferior in quality 
and cheaper in price. 

· PAR. 3. Said respondents, in the course of their said business as 
described in paragraph 1 hereof, for more than one year last past, 
have manufactured, labeled, branded and sold and are now manufac
turing, labeling, branding and selling men's shirts as "English 
Broadcloth," which said shirts are manufactured from the cotton 
cloth manufactured in the United States, referred to and described 
in paragraph 2 hereof. 

PAR. 4. Such labeling and branding and sale of shirts by respond
ents has the tendency and capacity to confuse and deceive the pur
·chasing public and to induce them to buy the shirts made by respond
ents in the mistalwn belief that they are made from the material 
first described in paragraph 2 hereof, or from material made in 
England and imported into the United States. 

PAn. 5. There are in the United States a number of manufacturers 
of men's shirts who are in competition with said respondents who do 



HOCHMAN & LEVINE. 231 

229 Findings. 

not label, brand and sell their shirts manufactured from a cloth 
manufactured by American manufacturers so as to mislead and de
ceive the public into the belief that said shirts are manufactured 
from cloth manufactured in England and imported into the United 
States. There are also a large number of manufacturers of men's 
shirts in the United States who import the cotton cloth described in 
paragraph 2 hereof as "English Broadcloth" who label, brand, and 
sell said :::;hirts as "English Broadcloth" shirts in competition with 
said respondents. 

PAR. 6. The above alleged acts and things done by respondents 
are all to the prejudice of the public, and of respondent's competitors 
and constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress entitled 
"An Act to create a Federal Trade Commission, to defjne its powers 
and duties, and for other purposes," approved September 26, 1914. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER. 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled ".An Act To Create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission issued and served a complaint upon 
the respondents Jacob Hochman and Samuel Levine, copartners, 
doing business under the firm name and style of Hochman & Levine, 
charging them individually and as copartners with the use of unfair 
methods of competition in commerce in violation of the provisions 
of said Act. 

The respondents having entered their appearance and filed their 
answer herein, hearings were had and evidence was thereupon intro
duced on behalf of the Commission, and the respondents, before Ed
ward M. Averill, an examiner of the Federal Trade Commission 
theretofore duly appointed. 

And thereupon this proceeding came on for final hearing on briefs 
and oral argument, and the Commission having duly considered the 
record and being now fully advised in the premises, makes this its 
findings as to the facts and conclusion: 

FINDINGS AS TO THE FACTS, 

P ARAOnArn 1. The respondents, Jacob Hochman and Samuel I.e
vine, from or about April 1, 1921, to on or about September 1, 1922, 
were partners, doing business under the name and style of Hochman 
& Levine, with principal office and factory in the City of New York 
and the State of New York, and during such period were engaged 
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in the business of manufacturing and selling men's shirts, which said 
shirts they sold to retail dealers throughout the various States of the 
United States, and caused the said shirts, when sold, to be transported 
in interstate commerce from the factory in New York City to the 
purchasers thereof at various points in States of the United States 
other than the State of New York; and in the course and conduct 
of their business were engaged in competition with other individuals, 
partnerships and corporations engaged in the manufacture and sale 
of men's shirts. 

P .AR. 2. During the year 1919 certain American importers learned 
of a cotton fabric then being manufactured in England .vhich, by 
reason of its construction and the quality of the yarn used, possessed 
a distinctive appearance and was, in fact, a new species of cotton 
cloth. This cloth was made from the finest grade of Egyptian long 
staple cotton yarn, the counts running from 156 by 84 to 144 by 76, 
two-ply, both ways, 100 yarn, gassed and highly mercerized, weighing 
about 4¥2 pounds to the yard. This fabric possessed a fine, silky 
sheen, great durability, and resembled a fabric made of silk so 
closely that it was named by the English mills and dealers, "taffeta 
poplin." 

PAR. 3. This new fabric the American importers bought, shipped 
over to the United States, and introduced the same to the manu
facturers of shirts, who at once designated it as a "broadcloth," on 
account of the resemblance of this very superior cotton to a silk 
fabric which for a generation or more has been made in America 
and known as a "silk broadcloth." 

P .AR. 4. This new species of cotton cloth at once became known in 
the United States as "English Broadcloth." From the start it 
became very popular, the demand exceeded the supply, and between 
the last of 1919 and the first of 1921 a very high reputation was 
established for this cloth among the retail dealers in shirts through
out the States of the United States, and with the consumers, and 
" English Broadcloth " shirts came into great demand; and there
after, about the middle of the year 1921, there appeared upon the 
market fabrics of similar appearance, but of inferior yarn, inferior 
workmanship, and of less durability than the fabric described 
above. These fabrics were in various grades and were made by both 
English and American mills. These fabrics were bought by Ameri
can shirt manufacturers and were by some of them sold to retailers 
as "English Broadcloth," and often labeled "English Broadcloth," 
without regard to whether the cloth of which the shirts were made 
was imported from England or not. 
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PAn. 5. The word "broadcloth" is not, in England, applied to any 
cotton fabric, but for centuries has been applied to a very fine woolen 
fabric of unusual width, from which men's dress suits and women's 
skirts and tailored suits are made, and, in the United States, the 
word "broadcloth " is alsd'"used to designate the same woolen fabric. 
The words "silk broadcloth " were used in the shirt industry to 
designate a fine fabric made of silk, and from which shirts were 
made, and after the introduction from England, in 1919, of the fine 
cotton fabric described in paragraph 2, the American mills manu
factured a similar cotton cloth, which was known to the shirt manu
facturers in the United States as "broadcloth." The American 
mills do not style or designate the cotton fabric produced by them 
"English Broadcloth.". 

P .AR. 6. The respondents, Hochman and Levine, in the course and 
conduct of their business in interstate commerce, bought the cotton 
fabric termed "broadcloth" made by American mills and manufac
tured same into shirts, which shirts they sold to retailers as "English 
Broadcloth," and also labeled the shirts made from the American 
made cloth "English Broadcloth," and the respondents also made 
up shirts from a cloth known as "airplane cloth," which is a fabric 
not of a broadcloth construction and which was not of English 
origin, which shirts were labeled and sold by respondents as "Eng
lish Broadcloth "; and the respondents also made up and sold shirts 
from fabrics which were not of a broadcloth construction and which 
did not have their origin in England and which are not imported 
from England, and these shirts the respondents represented to the 
retailers to be made of " English Broadcloth," and labeled the said 
shirts "English Broadcloth." 

PAR. 7. The word" English" when applied to the type of cotton 
fabric described in paragraph 2 of these findings denotes to the 
purchaser that the fabric was made in England, is the product of 
English mills, and among a large proportion of the retailers and a 
substantial proportion of the consuming public of the United States 
the word "English" when applied to the type of cotton fabric 
described in paragraph 2 of these findings, has acquired a reputation 
for excellence in quality and has a recognized value. 

PAR. 8. The words" English Broadcloth," as applied to the cotton 
fabric described in paragraph 2 hereof, have not acquired a sec
ondary meaning, but in the minds of the retailers and a substantial 
portion of the purchasing public are understood to signify and repre-" 
sent that the garment so labeled is made from a material which is 
made in and imported from England. 

PAn. 9. The labels, "English Broadcloth," as used by the respond
ents, are literally false, the cloth of which the garments were made 
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not being made in England and not being a product of English mills, 
and are calculated to, and, in fact, do deceive, not only the retailers, 
but a substantial portion of the purchasing public, into the belief 
that the shirts so labeled are made of material imported from Eng
land, this deception being due primarily tb the words of the label. 

CONCLUSION. 

That the practices of the said respondents, under the conditions 
and circumstances described in the foregoing findings, are unfair 
methods of competition in interstate commerce, and constitute a 
violation of Section 5 of an Act of Congress approved September 2G, 
1914, entitled "An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes.,' 

ORDER TO CEASE AND DESIST. 

This proceeding having been heard by the Federal Trade Com
mission, upon the complaint of the Commission, the answer of the 
respondents, the testimony and evidence submitted, and the briefs 
and argument of counsel, and the Commission having made its 
findings as to the facts, with its conclusion that the respondents 
have violated the provisions of the Act of Congress approved 
September 26, 1914, entitled "An Act To create a Federal Trade 
Commission, to define its powers and duties, and for other purposes,!' 

It i8 now orde1•ed, That the respondents, Jacob Hochman and 
Samuel Levine, do cease and desist from-

Using q1e words "English Broadcloth" as a label or brand for 
shirts, or other garments, unless such garments be made from broad
cloth made in and imported from England. 

And it i8 further ordered, That the respondents, within sixty {GO) 
days after the date of the service upon them of this order, file 
with the Commission a report in writing, setting forth in detail 
the manner and form in which they have complied with the order 
to cease and desist hereinbefore set forth. 
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FEDERAL TRADE COMMISSION 
'V. 

TEXAS-ATLANTIC OIL COMPANY ET AL. 

CO?tfPLAINT, FINDINGS AND ORDER IN THE MATTER OF THE ALLEGED 
VIOLATION OF SECTION :i OF AN ACT OF CONGRESS APPUOVED SEPTEl\InJill 
20, 1914. 

Docket 933-February 8, 1!:124. 
SYLLABUS, 

\Yhere an oil company and certain Individuals responsible for the organization 
thereof or associated therewith and interested In the sale of its stock; lu 
promoting the same made numerous false and misleading statements and 
representations In their prospectuses, circulars, folders, and other adverti~:~
lng literature, in respect of certain oil producing properties alleged to Le 
those of the company, in respect of the company's alleged tremendous pro
duction, and in respect of the alleged past and prospective payment of 
large dividends, anc:.l displayed In said advertising matter pictures of der
ricks and storage tanks, purporting to be located on the company's prop
erties; the fact being that the company owned no such properties nor wells, 
produced no oil and owneu no tanks, that saiu pretentleu dividends were 
paid from money advanced by another concern In order to induce and 
augment the sale of the company's stock, and that the company, while 
such intensive campaign to sell its stock was in progress, was insolvent, 
burdened with great indebtedne-ss, and without income of any kind ex
cept from the sale of stock; with the result that the public was misled 
and deceived and induced to el:pend many thousands of dollars for the 
stock of such company : 

llcld, That such fal~:~e and misleading advertising, under the circumstances 
set forth, constituted an ~nfair method of competition. 

Mr. James M. Brinson for the Commission. 
Mr. E. 0. Kingsburg, of Ft. 'Vorth, Texas, for respondents. 
Mr. P. E. Dedmon, of Smith, Dedmon, Marks, Potter & Smith, of 

Ft. 'Vorth, Texas, for responuent, V. C. Nelson. 
Mr. Richard A. Dunnigan, of Los Angeles, Calif., for respondent, 

R. J. Leavitt. 
COMPLAINT. 

Acting in the public interest pursuant to the prov1s10ns of an 
Act of Congress approved September 26, 1914, entitled "An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes," the Federal Trade Commission charges 
that Texas-Atlantic Oil Company, G. P. Edgell, J. n. Sikes, V. C. 
Nelson, R. J. Leavitt and ,V. Lincoln Wilson, hereinafter referred to 
as respondents, have been and are using unfair methods of com- • 
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petition in commerce in violation of the prov1s10ns of Section 5 
of said Act, and states its charges in that respect as follows: 

PARAGRAPH 1. Respondent Texas-Atlantic Oil Company, is a joint 
stock association, organized under and by virtue of a Declaration of 
Trust dated April 7, 1920, with its principal place of business at 
Fort 'Vorth, Texas, and having an authorized capital stock of 
$3,000,000, divided into 3,000,000 shares of the par value of $1.00 
each. Its general business purposes are to acquire oil and gas leases 
on lands in the State of Texas and elsewhere, and drilling wells 
thereon for the production of oil and gas. Hespondent G. P. Edgell 
is one of the organizers and promoters of respondent company, and 
during the period from,. to wit, April 7, 1920, to .May 22, 1920, acted 
as trustee of respondent company. Respondent R. J. Leavitt is an 
organizer and promoter of respondent company, and at all times 
from and after the date of organization of respondent company, as 
aforesaid, acted as president and trustee of respondent company. 
Respondent J. D. Sikes is, and at all times from and after, to wit, 
May 22, 1920, has been trustee and vice-president of respondent com
pany. Respondent V. C. Nelson is, and at all times from and after, 
to wit, l\fay 22, 1920, has been, a trustee and secretary of respondent 
company. Respondent W. Lincoln Wilson does business under the 
unincorporated trade name and style of Texas National Trust Com
pany, and from and after, to wit, April 7, 1920, also acted as so
called fiscal agent of respondent company. 

PAR. 2. Respondent Wilson, acting individually and under the 
unincorporated trade name and style of '.l;cxas National Trust Com
pany, sold or assigned on or about April 7, 1920, to respondent com
pany, acting through respondents Edgell and Leavitt, certain oil, 
and gas leases covering approximately 10,208 acres of land in the 
State of Texas, for, and in consideration of, which properties re
spondent company issued and agreed to issue to respondent Wilson 
1,000,000 shares of the capital stock of respondent company. On 
or about April 7, 1020, respondent 'Vilson, acting individually and 
under the unincorporated trade name and style of Texas National 
Trust Company, entered an agreement with respondent company 
whereby said respondent Wilson underwrote the remaining 2,000,000 
shares of capital stock of respondent company. The said 1,000,000 
shares of capital stock issued to respondent 'Vilson, as aforesaid, and 
the said 2,000,000 shares of capital stock underwritten, as aforesaid, 
by respondent Wilson will hereinafter be referred to as securities of 
respondent company. From and after the date of organization of 
respondent company, as aforesaid, respondeQt Edgeii, acting indi
vidually and as president and trustee of respondent company; re
spondent Leavitt, acting individually and as officer and trustee of 
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respondent company and also doing business under the tmincorpo
rated trade name and style of Leavitt Brokerage Company; respond
ent Sikes, acting individually and as trustee and vice-president of 
respondent company; respondent Nelson, acting individually, as sec
retary, treasurer and trustee of respondent company; and respondent 
'Vilson, acting individually and as fiscal agent of respondent com
pany and doing business under the unincorporated trade name and 
style of Texas National Trust Company; each of said respondents 
in their several capacities, as aforesaid, and cooperating with and 
aiding and abetting each other therein, have caused for more than 
one year last past, and still cause, the said securities of respondent 
company to be offered for sale and sold to the general public 
throughout the United States, upon mail orders, telegraphic and 
telephonic orders, and through salesmen, agents and brokers, and 
have caused and cause the certificates of said securities of re
spondent company when so sold to be issued and transported from 
the State of Texas, through and into other States of the United 
States and the District of Columbia to the purchasers thereof; and 
have caused, and cause, to be carried on, as aforesaid, the marketing 
of said securities of respondent company in direct, active competition 
with other persons, partnerships, corporations and associations sim
ilarly engaged in interstate commerce. 

PAR. 3. Respondents, and each of them acting in their said several 
capacities, in the marketing of said securities of respondent com
pany, as aforesaid, have for more than one year last past made use 
of, and are still using, advertisements published in newspapers of 
general circulation throughout the United States, and prospectuses, 
pamphlets, circulars, telegrams, messages, and other advertising mat
ter (said newspaper advertisements, prospectuses, pamphlets, cir
culars, telegrams, messages, and other advertising matter are here
inafter referred to as advertising matter) which respondents, and 
each of them, and aiding, abetting and cooperating with each other 
therein, as aforesaid, cause to be transmitted by mail, telephone, tele
graph, agents, salesmen and brokers, and otherwise, from the State 
of Texas to purchasers and prospective purchasers of said securities 
of respondent company, and the public, throughout the United 
States; and in and through said advertising matter offered for sale 
and sold, and still offer for sale and sell, the said securities of re
spondent company to said prospective purchasers, purchasers and 
the public, and as inducements to said purchasers, prospective pur
chasers and the public to purchase said securities, caused for more 
th~n one year last past, and still cause, to be made in and through 
sa1d advertising matter, agents, salesmen and brokers, numerous 
false, misleading and deceptive statements and other representations 
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of and concerning the business, financing, management, operations, 
properties, earnings, and prospects of respondent company, and con
cerning the value of said securities of respondent company, all of 
which statements and other representations, and each of them, were 
calculated, have the capacity and tendency, to, and did, mislead and 
deceive the said purchasers, prospective pitrchasers and the public, 
and thereby induced large numbers of said purchasers to purchase 
said securities of respondent company. A number of said false, mis
leading and deceptive statements and other representations are 
statements and representations to the following effect: 

That the respondent company is, and has been, on a dividenJ 
paying basis and has earned, and is earning, large profits; 

That respondent company is a large, successful producing 
company; 

That respondent company has paid, and docs pay, monthly 
dividends of 2 per cent; 

That the amount of dividends paid by respondent company 
averaged 24 per cent per annum; 

That respondents guaranteed to the stockholders the payment 
of dividends of 2 per cent per month; 

That respondent company's so-called well No. 1 is a trcmen. 
dously large producer; 

That the production from respondent company's so-called w01l 
No. 1 enables it to pay 2 per cent dividends monthly and also 
extra dividends in addition ther9to; 

That respondent company's well No. 2 is a large producer 
of high-grade crude oil; 

That respondent company's well No.3 is a large producer; 
That the oil produced from said well No. 3 is brought forth 

unller tremendous pressure of natural forces; 
That respondent. company's wells Nos. 1, 2, and 3 are all, 

and each of them, settled producers; 
That the company has acquired valuable oil properties in the 

State of California; 
That the said Texas National Trust Company is a financial 

institution of recognized standing in its community; 
That the said Leavitt Drokerage Company and the Texas 

National Trust Company are each general underwriters and 
licensed brokers, that they are capable of giving, and that the 
advice given in aforesaid advertising matter is, sound, unbiased 
and expert advice to said prospective purchasers as to the value 
and desirability of said securities of respondent company as 
investments. 
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'Whereas in truth and in fact respondent company has at no time 
!Jeen a large, successful producing company; that the funds dis
tributed by respondent company as dividends were not dividends 
or funds properly applicable to the payment of dividends; that re
spondents have at no time been on a dividend paying basis, or earn
ing large profits, and that its so-called dividends have not averaged 
24 per cent per annum; that respondent company did not pay 2 
per cent monthly dividends; that respondent company's interest in 
its so-called wells Nos. 1, 2, 3, and 4 is only a fractional part of 
the whole; that said wells have produced only small quantities of 
oil; that the production from said well No. 1, or from all of said 
wells has not been sufficient to enable respondent company to pay 
monthly dividends of 2 per cent or extra dividends in addition 
thereto; that said wells, or any of them, have never been settled 
producers, nor flowed by their own natural forces; that respondent 
company has at no time acquired or owned oil properties in the 
State of California; that said Texas National Trust Company is 
not, 'and has never been a financial institution of recognized stand
ing in its community; that said Leavitt Brokerage Company anti 
Texas National Trust Company are not, and have at no time been 
capable of giving exprrt advice as to oil investments; and that the 
advice and opinions given to said purchasers, prospective purchasers 
and the public in said advertising matter was biased, unsound, 
and not expert advice and opinions. 

PAn. 4. In addition to the acts and things done as alleged in the 
foregoing paragraphs hereof, and· in marketing the said securities 
of respondent company, as aforesaid, respondents, and each of them, 
acting in their several capacities, as aforesaid, and cooperating with 
and aiding and ab:>tting each other therein, concealed and withheld 
at all times herein mentioned, and still so conceal and withhold, 
from aforesaid purchasers and prospective purchasers of said :;e
curities and the public throughout the United States, numerous 
unusual, material and essential facts and circumstances concerning 
the value of said securities, the business, financing, management, 
operations, holdings, earnings, prospects, etc., of respondent com
pany, which concealing and withholding of said unusual, material 
and essential facts and circumstances were calculated and intended 
by respondents, and have the capacity and tendency to, and diJ, 
mislead and. deceive said purchasers and prospective purchasers into 
the belief that said unusual, material and essential facts and cir
cumstances, and each of them, did not and do not exist, and thereLy 
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induced large numbers of aforesaid purchasers to purchase said 
securities of respondent company. A number of said unusual, ma
terial and essential facts and circumstances so concealed and with
held from said purchasers, prospective purchasers and the public, 
are the following; namely; that respondent company during, to 
wit, April, 1920, borrowed and paid $10,000 cash and obligated 
itself to pay $290,000 more within six months thereof for, and in 
consideration of, the leases on its holdings in Sub-Division Four of 
the so-called Ranger Oil Pool, Eastland County, Texas; that 
1,000,000 shares of said securities of respondent company were 
issued by respondent company to respondent "Wilson for, and in 
consideration of, leases assigned by respondent 'Vilson to respondent 
company; that the valuation at which respondent company's sev
eral properties were acquired and paid for were inflated, excessive 
and exorbitant; that respondent company received only 40 cents 
per share for the said securities sold to the public out of the 
2,000,000 shares underwritten by respondent 'Vilson as herein
before set forth; that a number of said securities of respondent com
pany sold by respondents, as aforesaid, was not treasury stock of 
respondent company, and that respondent company received no 
part of the proceeds from the sale of such non-treasury stock; that 
respondent company's interests in its so-called wells Nos. 1, 2, 3, 
and 4 were but small fractional parts of the whole. 

PAR. 5. The above alleged practices, acts and things done by re
spondents are all to the prejudice of the public and of respondents' 
competitors and constitute unfair methods of competition in com
merce within the intent and meaning of Section 5 of an Act of Con
gress, entitled "An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes," approved 
September 26, 1914. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER. 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, the Federal Trade Commission issued a complaint 
against the respondents, Texas Atlantic Oil Company, G. P. Edgell, 
J. n. Sikes, V. C. Nelson, R. J. Leavitt and ·w. Lincoln 'Vilson, and 
due service was had upon each and all of them except respondent \V. 
Lincoln Wilson. 

The respondents, with the exception of said ,V. Lincoln \Vilson, 
filed answers and entered appearances by their attorneys, hearings 
were had before an Examiner of the Federal Trade Commission 
theretofore duly appointed and testimony introduced for and on 
behalf of the Commission and of the respondents. The evidence so 
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taken was reduced to writing and filed in the office of the Federal 
Trade Commission. 

Thereupon, this proceeding came on for final hearing, and the 
Commission having heard argument of counsel, and having duly 
considered the record, and being now fully advised in the premises, 
makes this its findings of facts and conclusion: 

FINDINGS AS TO THE FACTS, 

PARAGRAPH 1. The respondent, Texas Atlantic Oil Company was 
organized by one P. P. Myhand and respondents G. P. Edgell and 
R. J. Leavitt, on the 7th day of April, 1920, under a so-called decla
ration of trust, with a capitalization of three million shares of the 
par value of one dollar ($1.00) each. Its principal office and place 
of business was located at Fort 'Vorth, in the State of Texas, which 
is also the residence of respondents G. P. Edgell, J. B. Sikes and 
V. C. Nelson. The present location of respondents R. J. Leavitt 
and ,V, Lincoln Wilson is unknown. 

PAR. 2. Immediately after the organization of respondent Texa:; 
Atlantic Oil Company, it proceeded to borrow from the Farmers' 
and Merchants' Dank of Fort 'Vorth, Texas, the sum of $10,000.00, 
and using such money as a first payment thereon, it entered into an 
agreement to purchase, at a price of $300,000.00, certain interests m 
oil wells belonging to the so-called Ranger Brooks Oil and De
velopment Company, situated in the County•of Eastland, State of 
Texas, and which had theretofore produced oil of the value of 
$80,557.41. 

It was agreed by and between the said Ranger Brooks Oil and 
Development Company and respondent Texas Atlantic Oil Company 
that an assignment of interests in said wells would be placed in 
escrow until the balance of the purchase price, to-wit, $290,000.00, 
should be paid, whereupon such assignment would be delivered tore
spondent Texas Atlantic Oil Company. 

It was further agreed that from and after April the 15th, 1920, 
receipts from the sale of oil produced by such wells, which were tore
Inain in the possession of the said Ranger Brooks Oil and Develop
Inent Company until payment of t>aid purchase price, would be set 
aside in a separate account in the said Farmers' and Merchants' Dank 
of Fort 'Vorth, Texas, to be paid to the Texas Atlantic Oil Com
pany when full payment of the purchase price of the wells should be 
received. Thereupon the respondent, Texas Atlantic Oil Company 
entered into an agreement with the Texas National Trust Company, 
an unincorporated concern, which was in fact the trade name of 
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respondent W. Lincoln Wilson, under and by virtue of which it se
cured the privilege of selling 2,000,000 shares of the stock of the 
Texas Atlantic Oil Company, paying therefor to said respondent the 
sum of 40 cents per share. It also entered into an agreement with 
respondent W. Lincoln Wilson for the issuance to him of 1,000,000 
shares of its capital stock in exchange for certain leases, none of 
which, however, was thereafter utilized or developed by the company 
or on its behalf. This proposed issue was called property stock by 
the respondents, and it was agreed by respondent 1V. Lincoln Wilson 
that in consideration of the services of one W. F. White, president of 
the Ranger Brooks Oil and Development Company, and respondents 
Edgell, Nelson and Sikes, in connection with the promotion of Texas 
Atlantic Oil Company, 750,000 shares of said 1,000,000 shares would 
be divided among them after he had sold to the public 400,000 shares 
of the treasury stock of respondent company. 

It was further resolved at a meeting of the trustees of the re
spondent, Texas Atlantic Oil Company, then consisting of the said 
P. P. Myhand and respondents Leavitt and Edgell, in conjunction 
with respondent W. Lincoln Wilson operating as Texas National 
Trust Company, that after he had sold 1,000,000 shares of the treas
ury stock of said Texas Atlantic Oil Company there would also be 
sold, along with other treasury stock of the said company, an equal 
amount of their so-called property stock until 250,000 shares thereof 
had been placed. 

After these variou~ transaction, P. P. Myhand and respondent 
R. J. Leavitt, who had served as trustees of the company only for 
organization purposes, resigned, the latter to engage in cooperation 
with respondent 1V. Lincoln 1Vilson in the sale of Texas Atlantic 
Oil stock in pursuance of his agreements hereinbefore stated. They 
were succeeded by respondents J. B. Sikes, who was also secretary 
of the said Ranger Brooks Oil and Development Company, and 
V. C. Kelson, who assumed the position as a representative of the 
said W. F. White, President of said company. 

PAn. 3. Immediately upon the conclusion of the preliminary ar
rangements described in Paragraph Two, the individual respon
dents so associated as aforesaid, and at all times in conjunction with 
each other, but acting directly through respondent 1V. Lincoln 
Wilson operating under his trade name of Texas National Trust 
Company, and respondent R. J. Leavitt, doing business as the Lea
vitt Brokerage Company, proceeded to offer for sale, and to sell the 
otock of the respondent Texas Atlantic Oil Company to the public, 
by circulating among purchasers and prospective purchasers of 
stocks and securities in the various other States and territories of 
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the United States, prospectuses, circulars, folders, and other adver•. 
tising literature wherein were printed and set forth the following 
among other false and misleading statements and representations: 

That certain oil-producing properties in Eastland County, 
Texas, were the properties of the Texas Atlantic Oil Company; 

That certain pictures of derricks and storage tanks appearing 
in some of the prospectuses, folders, and other advertising mat
ter of respondents represented derricks and tanks situated on 
oil-producing properties of Texas Atlantic Oil Company; 

That a tremendous flow of oil night and day was going into 
Texas Atlantic Oil Company's tanks from which dividends were 
paid on the 25th of each month; 

That the Texas Atlantic Oil Company was a large and produc
ing oil company, on a dividend basis, paying dividends of 2 
per cent monthly, an average of 24 per cent per year; 

That the Texas Atlantic Oil Company's No. 1 well was pro
ducing enough oil to enable it to pay 2 per cent monthly divi
dends; 

':{'hat dividend of 2 per cent monthly was guaranteed by and 
from the production of the Texas Atlantic Oil Company. 

In truth and fact, the respondent Texas Atlantic Oil Company 
neglected and failed to exercise its option by payment of the pur
chase price, and never acquired any title to or ownership of the 
property in question or interest therein. It owned at no time in its 
history the oil-producing properties described in its advertisements. 
There was no flow of oil night and day into its tanks as represented 
to the public, for the reason that the Texas Atlantic Oil Company 
had no wells, produced no oil, and owned no tanks. The production 
upon which it asserted its ability to pay dividends was entirely the 
production of the Ranger Brooks Oil and Development Company. 
The money distributed among its stockholders as dividends con
sisted of money advanced by the Ranger Brooks Oil and Develop
ment Company from the production of its wells, for the payment of 
fictitious dividends by the Texas Atlantic Oil Company in order to 
induce and augment the sale of its stock. During the entire period 
when respondents were engaged in an intensive campaign to sell 
the stock of respondent company, it was insolvent, burdened with 
great indebtedness, and entirely without income of any kind except 
from the sale of its stock. 

PAn. 4. The respondents and each of them, acting in conjunction 
With each other, by means of the false representations and statements 
set forth in Paragraph Three hereof, each and all of which had the 
capacity and tenuency to mislead and deceive, did in fact mislead 
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and deceive the public, or that portion thereof which purchased stock 
in the Texas Atlantic Oil Company, and sold to it 141,000 shares for 
the sum of $1.00 per share in direct and active competition with other 
persons, partnerships, corporations, and associations similarly en
gaged in the sale or distribution of stocks or securities in interstate 
commerce. The respondent Texas Atlantic Oil Company, however, 
received from the sale of such stock no more than the sum of 
$37,276.05. The certificates of the stock sold as aforesaid were 
issued by the respondent company at the instance of and in coopera
tion with the individual respondents, and transported from the 
State of Texas to the purchasers thereof residing in the various 
other States and territories of the United States. 

CONCLUSION, 

That the practices of the respondents, under the conditions and 
circumstances described in the foregoing findings, are unfair methods 
of competition in interstate commerce, and constitute a violation of 
the provisions of Section 5 of the Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Traqe Com
mission, to define its powers and duties, and for other purposes." 

ORDER TO CEASE AND DESIST. 

This proceeding having been heard by the Federal Trade Com
mission upon the pleadings and the testimony and evidence re
ceived by the Examiner of the Commission, and the Commission 
having made its findings as to the facts and its conclusion that the 
respondents have violated the provisions of an Act of Congress 
approved September 2G, 1914, entitled "An Act to create a Federal 
Trade Commission, to define its powers and. duties, and for other 
purposes: " 

It is rww ordered, That the respondent Texas Atlantic Oil Com
pany, and the respondents, G. P. Edgell, J. D. Sikes, V. C. Nelson 
and R. J. Leavitt, individually and as oflicers, shareholders or agents 
ru the respondent Texas Atlantic Oil Company, and as officers, 
shareholders or agents of any other corporation, association or 
partnership, their trustees and agents, do cease and. desist from 
directly or indirectly; 

Publishing, circulating or distributing, or causing to be published, 
circulated or distributed, any newspaper, pamphlet, circular, letter, 
advertisement, or any other printed or written matter whatsoever, 
in connection with the sale or offering for sale in interstate com
merce of stock or securities, wherein is printed. or set forth any 



TEXAS-ATLANTIC OIL CO. ET AL. 245 

235 Order. 

false or misleading statements or representations concerning the pro
motion, organization, character, history, resource~, assets, oil pro
duction, earnings, income, dividends, progress or prospect of any 
corporation, association or partnership. 

It is further ordered, That the respondents, Texas Atlantic Oil 
Company, G. P. Edgell, J. D. Sikes, V. C. Nelson and R. J. Leavitt, 
within forty ( 40) days from the date of the service of this order, file 
with the Commission a report, setting forth in detail the manner 

·and form in which they have complied with the order of the Commis
sion herein set forth; and that the proceeding be dismissed without 
prejudice as to respondent \V. Lincoln Wilson. 

88231°-26-\"0L 7-17 
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FEDERAL TRADE COMMISSION 
v. 

A. MORRISON AND L. MORRISON, PARTNERS, TRADING 
AS MORRISON FOUNTAIN .PEN COMPANY. 

COliPLAINT, FINDINGS AND ORDER IN TilE 1.IATI'ER OF THE ALLEGED 
VIOLATION OF SECTION 5 OF AN ACT OF CONGRESS APPROVED SEPTEMBER 

26, 19U. 

Docket 1002-February 8, 1924. 
SYLLABUS. 

Where a firm engaged in the manufacture and sale of fountain pens, labeled 
pens, which usually retailed at two dollars each, ond which were sold by 
them at $12 a dozen to jobbers and were resold by said jobbers to retail
ers at from $15 to $18 a dozen, " • • • 14K gold mounted self-fil.llng, 
$10," with the effect of enabling retailers to defraud the purchasing pub
lic by representing said article ns being of high grade and reasonably 
worth said exaggerated and fictitious prices, and of misleading and de
ceiving said publlc by Inducing the purchase of said articles In the erro
neous belief that said pretended prices were their usual prices, and with 
the Intent so to do: 

Held, That such mlslabellng, or misrepresentation of price, under the circum
stances set forth, constituted an unfulr method of competition. 

Mr. Alfred M. Craven for the Commission. 
Mr. Joseph Strauss of New York City, for respondents. 

COMPLAINT. 

Acting in the public interest pursuant to the provisions of an Act 
of Congress, approved September 2G, 1914, entitled "An Act to create 
a Federal Trade Commission, to define its powers and duties, and 
for other purposes," the Federal Trade Commission charges that A. 
Morrison and L. Morrison, partners, trading as the Morrison Foun
tain Pen Co., have been and are using unfair methods of competi
tion in commerce in violation of the provisions of Section 5 of said 
Act, and states its charges in that respect as follows: 

P ARAGRAPII 1. Respondents, A. Morrison and ~. Morrison are, 
and at the times hereinafter mentioned were, partners, trading 
under the name and style of Morrison Fountain Pen Co., and having 
their office and usual place of business in the city of New York, 
State of New York. They are engaged in the business of manu
facturing fountain pens and pencils and the sale thereof to jobbers 
and retailers throughout the United States, and causing such articles 
so manufactured and sold by them to be transported to the pur
chasers thereof from their said place of business in the State of 
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New York through and into various states of the United States, in 
direct active competition with other persons, partnerships and cor
porations similarly engaged. 

PAR. 2. In the course and conduct of their business as described 
in paragraph 1 herein, respondents sell, and for more than one year 
last past have sold, pencils and fountain pens manufactured by them, 
upon which they place labels conspicuously displaying excessive 
proposed resale prices which prices are not the real or actual retail 
prices at which such articles are resold, or are intended by the 
respondents, or their vendees, to be resold to the purchasing public. 
Said prices marked upon the articles as aforesaid are false and 
fictitious prices far in excess of the true values or usual retail selling 
prices of the articles and are placed upon such articles by the 
respondents with the intent and purpose of misleading and deceiving 
the purchasing public as to the true value and usual selling prices 
of said articles. 

PAn. 3. The aforesaid resale prices placed on said articles enable 
retail dealers purchasing from respondents to defraud the purchas
ing public by representing that the said articles are of high grade 
and reasonably worth the false and fictitious prices marked thereon, 
and also have the tendency and capacity, in cases where the articles 
are offered for sale at the usual selling prices, which are substantially 
less than the marked prices, to mislead and deceive and do mislead 
and decei,·e the purchasing public by inducing buyers to purchase 
said articles in the erroneous belief that the marked prices are the 
usual selling prices. 

PAn. 4. The above alleged acts and things done by respondents 
are all to the prejudice of the public and respondents' competitors 
and constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an .Act of Congress, entitled "An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes," approved September 26, 1914. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER. 

Pursuant to the provisions of an Act of Congress, approved Sep
tember 26, 1!>14, entitled "An Act To create a Federal Trade Com
rnission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission issued and served a complaint upon the 
respondents A. Morrison and L. Morrison, partners doing business 
under the firm name and style of Morrison Fountain Pen Company, 
charging them with the use of unfair methods of competition in 
commerce in violation of the provisions of said Act, and the respond-
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ents having entered their appearance and filed their answer herein, 
hearings were had and evidence introduced on behalf of the Com
mission and the respondents before Edward l\I. Averill, an Examiner 
of the Federal Trade Commission theretofore duly appointed, and 
thereupon this proceeding came on for final hearing on briefs and 
oral argument, and the Commission having duly considered the 
record and being fully advised in the premises makes this its Find· 
ings as to the facts and conclusion. 

FINDINGS AS TO THE FACTS. 

PARAGRAPH 1. The respondents A. Morrison and L. Morrison, are, 
and have been since the year 1918, partners doing business under 
the name and style of Morrison Fountain Pen Company, with their 
office and principal place of business in the City of New York, State 
of New York. They are, and have been engaged in the business of 
manufacturing fountain pens and pencils and selling same to jobbers 
and retailers thereof throughout the United States, and causing 
such articles so manufactured and sold by them to be transported to 
the purchasers thereof from their said place of business in the 
City of New York, through and into various States of the United 
States in direct competition with other persons, partnerships and 
corporations. 

PAR. 2. The respondents in the course of their business described 
in paragraph 11 tmd for a period of two (2) years last past have 
manufactured and sold in interstate commerce a certain style or 
make of fountain pen upon which up to January 1, 1923, they placed 
a band or label as follows: "~forrisons' No. 33 1/40-141( gold 
mounted self-filling $10.00," and after January 1, 1!)23, the same 
label except that the figures "$6.50" were substituted in lieu of 
,, $10.00." 

PAR. 3. The respondents during the period of time mentioned in 
paragraph 2 sold the pens described in such paragraph in interstate 
commerce to jobbers at $144.00 a gross, and said pens were in turn 
sold by such jobbers to retailers at prices varying from $15.00 to 
$18.00 per dozen, and sold to the purchasing public usually at the 
price of $2.00 each, but occasionally the prices of $2.50 and $3.00 
were obtained. The prices marked upon such pens by the respon
dents are false and fictitious prices far in excess of the usua'I retail 
selling prices, and were placed upon such articles by the "respondents 
with the intent and purpose of misleading and deceiving the pur· 
chasing public as to the value and the usual selling prices of such 
pens. 
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PAR. 4. The aforesaid resale prices placed on said articles enable 
retail dealers to defraud the purchasing public by representing that 
the said articles are of high grade and reasonably worth the false 
and fictitious prices marked thereon, and also have the tendency and 
capacity to mislead and deceive and do mislead and deceive the pur
chasing public by inducing buyers to purchase said articles in the 
erroneous belief that the marked prices are the usual selling prices. 

CONCLUSION 

That the practices of the respondents under the conditions and 
circumstances set forth in the foregoing Findings, are unfair meth
ods of competition in commerce, and constitute a violation of the 
Act of Congress approved September 26, 1914, entitled "An Act To 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission, the answer of the 
respondents, the testimony and evidence submitted, and the briefs 
and arguments of counsel, and the Commission having made its 
findings a·s to the facts, with its conclusion that the respondents have 
violated the provisions of an Act of Congress approved September 
26, 1014, entitled "An Act To create a Federal Trade Commission, 
to define.its powers and duties, and for other purposes." 

It is ordered, That the respondents, A. Morrison and L. Morrison 
do cease and desist from selling in interstate commerce fountain 
pens bearing upon them any band, label, or other mark indicating 
a false fictitious, exaggerated and misleading price, in excess of the 
price at which such pens are usually sold at retail. 

It is further ordered, That the said respondents, A. Morrison and 
L. Morrison shall within thirty (30) days from the date of the 
service of this order file with the Commission a report in writing 
setting forth in detail the manner and form in which they have 
complied with the Order of the Commission herein set forth. 
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FEDERAL TRADE COMMISSION 
v. 

ALLIED GOLF COMPANY. 

COMPLAINT, FINDINGS AND ORDER IN THE MATTER OF THE ALLEGED VIO· 

LATION OF SECTION 1! 1 OF AN ACT OF CONGRESS APPROVED SEPTEMBER 

20, 1914. 

Docket 1078-February 8, 1924. 
SYLLABUS. 

Where a corporation engaged in the purchase of golf balls made to its order 
and in the sale thereof at wholesale, sold such golf balls upon which it 
had caused the word "Official" to !Je stamped and which it had caused 
to be placed in wrappers and containers bearing the legend "OFFICIAL 
GOLF BALL This ball is standard and official as required by the United 
States Golf Association, the Royal & Ancient Club and other goveming 
bodies", the fact being that said balls had never been designated nor 
adopted as official by the aforesaid authorities, nor by any other com
petent, authoritative gove!'Ding body; with the capacity to mislead and 
deceive the public into !Jelleving that sai<l Lulls had been offic!nlly auopted 
as above indicated for use In tournaments and contests and were to be 
preferred to others not so marked: 

Held, That such misbranding and mislabeling, unuer the circumstances set 
forth, constituted an unfair method of competition. 

'Air. Morgan J. Doyle for the Commission. 
Mr. George A. Ckritton of Dyrenforth, Lee, Chritton & Wiles of 

Chicago, Ill., for respondent. 

COMPLAINT. 

Acting in the puLlic interest, pursnnnt to the provisions of nn Act 
of Congress approved September 2G, 1!>14, entitled "An Act 'fl> 
create a Federal Trade Commi~ion, to define its powers and duties, 
and for other purposes," the Federal Trade Commission charges that 
Allied Golf Company, a corporation, and more particularly herein
after JcscriLed anJ hereinafter referred to us respondent, has been 
and .is using unfair methods of competition in commerce in violation 
of the provisions of Section 5 of said Act, issues this complaint and 
states its charges in that respect, as follows: 

l 1ARAGRAPII 1. Allied Golf Company is a corporation organizcJ, 
existing and doing business under and by virtue of the Ia ws of the 
State of Illinois, with its principal office and place of business in the 
City of Chicago, in said State. R<'spontlent was at all times herein
after mentioned, and still is, engaged in the business of purchasing 
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in wholesale quantities golf balls made to its order and specifications, 
from manufacturers, and in selling the same in wholesale and retail 
quantities in interstate commerce, throughout the United States, and 
causing its product when so sold to be transported from the State of 
Illinois, to purchasers located in other States of the United States, 
and there is now and was at all times hereinafter mentioned, a con
stant current of .traue and commerce in said product sold by said 
respondent between and among the various States of the United 
States. In the course and conduct of its business, respondent was at 
all times hereinafter mentioned, and still is, in competition with 
other individuals, firms, partnerships and corporations similarly en
gaged in commerce among the States of the United States. 

PAR. 2. That said respondent, trading as aforesaid, in the course 
and conduct of its business, for more than one year last past has cut 
or stamped, or caused to be cut or stamped on its said product, the 
word "official" in connection with or as a part of its trade brand or 
label; that at all times hereinbefore ment!oned said respondent has 
caused its said product to be placed in paper wrappers or containers 
on which said wrappers or containers is printed the following: 

OFFICIAL GOLF DALL 

This bnll is standard and official as 
required by the U. S. G. A., the Royal & 
Ancient Club and other governing bodies. 

That the word "official" as cut or stamped on said product, to
gether with the aforesaid legend as printed on the paper wrappers or 
containers of said product, has the capacity and tendency to mislead 
and deceive the public andjor does mislead and deceive the public 
into the belief that the said product of respondent is designated by 
the United States Golf Association, the governing body in matters 
Pertaining to golf in the United States, and the Uoyal and Ancient 
Club of St. Andrew's, Scotland, the governing body in· matters per
taining to golf in the British Isles, as officially adopted lor use in 
aU tournaments or contests conducted by or under the auspices of 
the said Unit~d States Golf Association and the said Royal & 
Ancient Club of St. Andrew's, Scotland, or the various clubs con
stituting the subordinate units of said respective associations . 
. PAn, 3. That the word "official" when applied to a product, par

ticularly when used in conjunction with or appertaining to a gov
erning body, has been well-known and understood by the public for 
a long period of years, to desi:-,'11ate that particulnr product as 
adopted, authorized or approved by said governing body; that the 
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said United States Golf Association and the said Royal & Ancient 
Club of St. Andrew's, Scotland, has not adopted, authorized, ap
proved or designated the respondent's product as official or re
quired the same to be used in tournan:-ents or contests conducted 
by or under t,he auspices of the said United States Golf Association 
and the said Royal & Ancient Club of St. Andrew's, Scotland, or 
the various clubs constituting the subordinate units of said respec
tive association. 

PAR. 4. The above alleged acts and things done by respondent are 
all to the prejudice of the public, and of respondent's competitors, 
and constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress entitled 
"An Act To create a Federal Trade Commission, to define its powers 
and duties, and for other purposes," approved September 26, 1914. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER. . 

Pursuant to the provisions of an Act of Congress approYed Sep
tember 26, 1914, the Federal Trade Commission issued and served 
a complaint upon the rcspondl"nt, Allied Golf Company, charging it 
with the use of unfair methods of competition in commerce in 
violation of the provisions of said act. 

Respondent entered its appearance on the 28th day of November, 
1023, and made answer in writing to said complaint and made, 
executed and filed an agreed statement of facts in which it is stipu
lated and agreed by respondent that the Federal Trade Commission 
shall take such agreed statement of facts as the facts in this case ltnd 
in lieu of testimony, and proceed forthwith upon such agreed state
ment of facts to make its findings as to the facts, and such order 
as it may deem proper to enter therein, without the introduction of 
testimony, and the Federal Trade Commission being now fully ad
vised in the premises makes this its findings as to the facts and 
conclusion: 

FINDINGS AS TO TilE FACTS. 

PARAGRAPH 1. Allied Golf Company is a corporation, organized 
and doing business under the laws of the State of Illinois, with 1ts 
principal office and place of business in the City of Chicago, Illinois. 
Hespondent has been and still is engaged in the businrss of purchas
ing in wholesale quantities, golf balls made to its order and specifi
cations, from manufacturers, and in selling the same in wholesale 
quantities thr·oughout the United States. Respondent causes its 
commodity, when so sold, to be transported from the State of Illi-
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nois, to purchasers located in other States of the United States. 
In the course and conduct of its business, respondent was, and still 
is, in competition with other individuals, firms, partnerships and 
corporations likewise engaged in the purchase, sale and distributi:m 
of golf balls among the various States of the United States. 

PAR. 2. Respondent, in the course and conduct of lts said business, 
caused to be cut or stamped upon golf balls in which it deals, the' 
word "Official" and has caused these golf balls to be placed in paper 
wrappers and containers, on which said wrappers and containet·s 
is printed the following: 

m'FICIAL GOLF BALL 

This hnll is standnrd and official 
ns required by the United States Golf Association, 

the Royal & Ancient Club and other governing bodies. 

The word "Official" as cut or stamped on said golf balls and the 
said statement printed on the paper wrappers and containers of said 
g-olf·balls, have the capacity and tendency to mislead and deceive 
the public into the belief that said golf balls, so sold _by respondent, 
are official, and into the further belief that said balls are designated 
by the United States Golf Association and the Royal & Ancient 
Club, as oflicially adopted for use in all tournaments or contests con
ducted by, or under the auspices of, the said United States Golf 
Association and the Royal & Ancient Club, and are to be preferred 
to other golf balls not so marked. 

PAn. 3. The golf balls sold by respondents have not been adopted 
as official by any competent authoritative governing body, nor have 
said golf balls been adopted, authorized, approved, designated li$ 

official, or required to be used in tournaments or contests conducted 
by or under the auspices of the United States Golf Association anu 
the Royal and Ancient Club. 

CONCLUSION. 

The practices of said respondent, under the conditions and cir
cumstances described in the foregoing findings, are unfair methous 
of competition in commerce and constitute a violation of the Act 
of Congress approved September 26, 1914, entitled "An Act To 
create a Feueral Trade Commission, to define its powers and duties, 
and for other purposes." 

OUDEU TO CEASE AND DESIST. 

This proceeding having been heard by the Federal Trade Corn
mission, upon the complaint of the Commission, the answer of the 
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respondent, and an agreed statement of facts, and the Commission 
having made its findings as to the facts, with its conclusion that the 
respondent has violated the provisions of the Act of Congress ap
proved September 26, 1914, entitled "An Act To create a Federal 
Trade Commission, to define its powers· and duties, and for other 
purposes," 

It is now ordered, That the respondent, Allied Golf Company, a 
corporation organized and existing by and under the laws of the 
State of Illinois, its officers, agents and employees, do cease and 
desist from directly or indirectly marketing in commerce, among 
any of the States in the United States, golf balls, with the word 
"Official" imprinted or stamped upon such balls or upon the wrap
pers or containers in which such balls are wrapped or packed, unless 
and until such golf balls have been adopted as "Official" by some 
competent authority. 

It is further m·dered, That the respondent within sixty (60) days 
after date of the service upon it of a copy of this order, shall file 
with the Commission a report in writing, setting forth in detail the 
manner and form in which it has complied with the order of the 
Commission hereinbefore set forth. 
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FEDERAL TRADE COMMISSION 

v. 
WHOLESALE TOBACCO AND CIGAR DEALERS ASSOCIA

TION OF PHILADELPHIA, PA., ET AL. 

COl\IPLAINT, FINDINGS AND ORDER IN THE 1\IATTER OF THE ALLEGED VIOLA
TION OF SECTION II OF AN ACT OF CONGRESS APPROVED SEPTEMBER 
26, 1014, 

Docket 886-February 16, 1924. 
SYLLABUS. 

Where an association composed of tobacco wholesalers, and the officers and 
members thereof; 

(a) .Agreed upon a schedule of fixed prices at which the members should there
after resell the products dealt In by them to their dealer customers, and, 
In accordance with a system adopted by them and directed to the mainte
nance and enforcement of such prices; 

(b) Undertook to maintain and maintained the same; 
(c) Caused the fixing of such prices to appear as the formal action of the 

association by appropriate resolution; 
(d) Notified all members of such actions; 
(e) Sought by persuasion and intimidation to cause all dealers In the territory 

concerned to maintain such prices; 
(f) Sought and secured the cooperation of a tobacco manufacturer, the prod

ucts of which constituted a large portion of those dealt lu by them and 
were 80 essential to a tobacco dealer that without them his business would 
be substantially crippled and he would be placed at a competitive dlsad· 
vantage with oth£>rs so suppliro, In Its aforesaid persuasion and Intimida
tion, In the notifying of the trade by circular letters and otherwise that 
such manufacturer, the notltler, would refuse further to supply price cut
ters, and In the taking of such action by said manufacturer ; 

(g) Caused reports of price cutting to be reported to the aforesaid manu
facturer for action as above set forth; 

(h) Employed a special agent to spy on members and other dealers In order 
to ascertain and report Instances of price cutting as above described; and 

Where the aforesaid manufacturer, In pursuance of Its general policy to assist 
groups of its jobbers who had fixed uniform resale prices on Its products, 
by refusing shipments of Its goods to price cutters, 

(l) .Assisted the aforesaid association and members In making effective their 
plan of resale price maintenance, as above set forth; 

With the tendency and capacity to constrain all wholesalers doing business In 
the territory concerned uniformly to sell their products to their dealer 
customers at the prices fixed as above described and to hinder and sup
press all competition In the wholesaling of such products In said terri
tory and likewise to hinder and restrict competition between retailers 
therein; and with a tendency thereby to unduly hinder nnd obstruct the 
free and natural fiow of commerce: 

Ueld, That such practices, under the circumstances set forth, constituted un
fair methods of competition, 
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Mr. Edward L. Smith and 11/r. E. B. IIaas for the Commission. 
Mr. Joseph II. Taulane of Philadelphia, Pa., for respondent 

Wholesale Tobacco & Cigar Dealers Association of Philadelphia, and 
the officers, directors, and members thereof. 

11/r. John Walsh and 11/r. L.A. Spiess of Washington, D. C., and 
Mr. Junius Parker of New York City, for respondent American To
bacco Company. 

Mr. II. II. Shelton of 'Vashington, D. C., ancl11fr. Charles Cald
well of New York City, for respondent P. Lorillarcl Company. 

COMPLAINT. 

Acting in the public interest pursuant to the provisions of an Act 
of Congress approved September 26, 1914, entitled "An Act To 
create a Federal Trade Commission, to define its powers and duties, 
·and for other purposes," the Federal Trade Commission charges 
that the Wholesale Tobacco & Cigar Dealers Association of Phila
delphia, Pennsylvania, its Officers, Directors, Members and the vari
ous individuals, partnerships and corporations named in the caption 
hereof,1 hereinafter referred to as Respondents, have been and are 
using unfair methods of competition in interstate commerce in ~io
lation of the provisions of Section 5 of said Act, and states its 
charges in that respect as follows: 

P ARAGnArn 1. Respondent, 'Wholesale Tobacco & Cigar Dealers 
Association of Philadelphia, Pennsylvania, is a voluntary unincor
porated association organized in the Year 1920 by and composed of 
varions individuals, partnerships and corporations engaged in the 
business of selling at wholesale to wholesale and retail dealers cigars, 
cigarettes and other tobacco products in the State of Pennsylvania 
and in neighboring States, in some instances doing a retail business 
in said commodities in addition to said wholesale business, said 
Associ11tion is hereinafter ealled the Association. Respondents, Nel
son F. Eberbach, Harvey D. Narrigan, James Murphy, Herman 
Krull and Paul L. Brogan were the original officers of the Associa
tion, holding the respecti re official positions set out in the caption 
hereof.t They and their successors have continuously bel'n and are 
now such officers administering the affairs of the Association. Ar
thur Shipton, Frnnk Kuhn, William Cohen, llennett Ilollard, 
Frank Blatt, II. Stewart Moorhead~ Philip Godeski, William D. 
Shepherd and l\Iorris Hochman were the original Directors of the 
Association and together constituted the original noard of Directors. 
They and their successors have continuously been and still are the 
Directors and llo:rrd of Directors of the Association, controlling and 
directing its ~ffairs. 

1 See recital on p. 262 et seq. 
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Group I. 

The following-named respondents with their several principal 
places of business in the city of Philadelphia, State of Pennsylvania, 
were at all times hereinafter mentioned and still are engaged in sell
ing one or more of the aforesaid tobacco products at wholesale to 
wholesale and retail dealers in several States of the United States. 
They cause said products when so sold to be transported from their 
respective places of business in said city of Philadelphia to said pur
chasers at various points in various States of the United States: 

Nelson F. Eberbach, John S. Eberbach and Joseph H. Eber
bach, partners doing business under the name and style of A. B. 
Cunningham & Company; 

Dusel, Goodloe & Company, Incorporated, a corporation 
organized under the laws of the State of New Jersey; 

Philip Godcski and Sidney G. Godeski, partners doing busi
ness under the name and style Franklin Tobacco Company; 

Peter J. Murphy and John Murphy, partners doing business 
under the name and style Peter F. Murphy Company; 

Charles A. Krull and Herman Krull, partners doing business 
under the name and style Charles A. Krull; 

William D. Shepherd and John G. Shepherd, partners d0ing 
business under the name and style of S. Shepherd's Sons; 

T. H. Hart and A. I. Mitchell, partners doing business under 
the name and style T. II. Hart & Company; 

Yahn & McDonnell Company, Incorporated, a corporation 
•organized under the laws of the State of Pennsylvania; 

M. Blumenthal; 
John 'Vagner and Joseph W. 'Vagner, partners doing busi

ness under the name and style of John 1Vagncr & Sons; 
Harvey D. N arrigan, an individual doing business under the 

trade name II. D. N arrigan & Company; 
Victor Fermani; 
Bennett Hollard; 
B. Hochman; 
M. J. Dalton Company, a corporation organized under the 

laws of the State of Pennsylvania; 
Brucker & Boghien, Incorporated, a corporation organized 

under the laws of the State of Pennsylvania; 
S. T. Banham and A. L. Banham, partners doing business 

under the name and style S. T. Dunham & Brothers; 
E. Cohen and William Cohen, partners doing hm1iness under 

the name and style E. Cohen & Sons. 
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The following-named resp'ohdents with their several places of busi
hess in the city of Philadelphia, State of Pennsylvania, were at all 
liin~s hereinafter mentioned and still are· engaged in the business of 
selling one or more of aforesaid tobacco products at wholesale to 
wholesale and retail dealer:s wholly within the State of Pennsylvania: 

Frank Kuhn, George Kuhn and John Kuhn, partners doing 
business under the name and style of F. Kuhn & Brothers; 

Baum & Neely, Incorporated, a corporation organized under 
the laws of the State of Pennsylvania; 

Anna E. Bechtold, an individual doing business under the 
trade name of James S. Bechtold; 

Frank Blatt; 
Arthur Shipton and Thomas F. Cooper, partners doing busi

ness under the name and style of Shipton & Payne Company; 
II. S. Moorhead, an individual doing business under the trade 

name of Duncan & Moorhead; 
Fred G. II. \Voerner, an individual doing business under the 

trade name of Fred G. II. Woerner & Sons; 

Group Ill. 

The following-named respondents with their several principal 
places of business in the city of Camden, State of New Jersey, were 
at all times hereinafter mentioned and still are engaged in selling 
one or more of aforesaid tobacco products at wholesale to wholesale 
and retail dealers in several States of the United States. They cause 
~;aid products when so sold to be transported from their several 
places of business in said city of Camden to said purchasers at points 
!u various States of the United States: 

F. Hartmann & Son, a corporation organized under the laws 
of the State of New Jersey; 

John Murphy and James Murphy, partners doing business 
under the name and style Murphy Brothers. 

All the foregoing respondents whose names are set out in Groups 
I, II, and III above were at all times hereinafter mentioned and still 
are Members of the Association and are hereinafter collectively 
referred to as the Members. In the absence of the acts and things: 
done by them ns more particularly hereinafter set out, they wera
nnd are naturally and normally in unrestricted competition witru 
each other and with other dealers in aforesaid territory. 

Respondent, American Tobacco Company is a corporation or• 
ganized under the laws of the State of New Jersey, with its prin-
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cipal office in the city of Jersey City in said State and with factories 
in several of the United States. It was at all times hereinafter 
mentioned and still is engaged in the manufacture of cigars, cigar
cUes and other tobacco products and the sale thereof to wholesale 
and retail dealers throughout the United States. It causes its prod
ucts when so sold to be transported from the point of manufacture 
to said purchasers at points in other States of the United States. 
Amongst said purchasers are all the respondents set out in Groups 
I, ll, and III above. 

Respondent, P. Lorillard Company is a corporation organized 
under the laws of the State of New Jersey, with its principal office 
in the city of Jersey City, in said State and with factories in several 
of the United States. It was at all times herein:rfter mentioned and 
still is engaged in the manufacture of cigars, cigarettes, and other 
tobacco products and the sale thereof to wholesale and retail dealers 
throughout the United States. It causes its products when so sold 
to be transported from the point of manufacture to liiaid purchasers 
at points in other States of the United States. Amongst said pur
l'hasers are all the respondents set out in Groups I, II, and III 
above. ' 

Said manufacturers at all times hereinafter mentioned were and 
still are in competition with each other and with other individuals, 
partnerships and corporations similarly engaged in the manufac
ture and/or sale of tobacco products in interstate commerce except 
jn so far as the 3ame has been limited, prevented or suppressed by 
the acts and things done by them and the other respondents herein 
as more particularly hereinafter set out. 

PAR. 2. At the time of the organization of the association, the 
prices at which said manufacturers sold their products were fixed 
R!o follows: Said manufacturers severally supplied the members with 
a schedule of prices denominated "list prices" which were the 
prices severally suggested by said manufacturers at which their 
products should be resold by the members to the retail trade. Tho 
prices at which said products were sold to the members were fixed 
by certain uniform discounts off said list in each instance, whereby 
the members paid to said manufacturers for said products said list 
{1rices minus said discounts. Wholesale and retail dealers in to
bacco products throughout the United States, including respondent 
dealers set out in Groups I, II, and III above, then were and still 
are dependent upon respondent manufacturers for their supply of 
a large portion of the products in which they deal. The extent of 
this dependence is such that when any such dealer is unable to 
secure the products of respondent manufacturers or either of them 
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his business is substantially crippled, and he is placed at a com
petitive disadvantage with dealers supplied with said products. In 
the year 1920 the association and its members acting through the 
nssociation and cooperating and conspiring with it, and with each 
other, agreed upon a schedule of fixed prices at which the members 
should thereafter resell to their dealer-customers the products dealt 
in by the members, including the products of respondent manu
facturers, and having thus fixed said uniform resale prices, adopted 
a system for the maintenance and enforcement of said resale prices 
by the members and by all other wholesale dealers in the trade who 
did business within the territory served by the members. Respond~ 
ent manufacturers cooperated and ·conspired with the association 
aud its members and participated in said price maintenance system 
as is more particularly hereinafter set out. In the course of afore~ 
baid cooperative enforcement of said system, the members, and the 
association through its officers and directors, did, amongst others, 
and still do, the following acts and things: 

(a) Undertook among themselves to maintain said resale 
prices, and did maintain same; 

(b) Caused the fixation of said resale prices to appear as the 
formal action of the association by an appropriate resolution in 
that behalf; 

(c) Caused the association to notify all members of said 
action; 

(d) Sought by persuasion and intimidation to cause all deal
ers in the territory above referred to including those members 
of the association who discontinued the maintenance of said 
resale prices in violation of their aforesaid undertakings so to 
do, to maintain said resale prices; 

(e) Sought and secured the cooperation of respondent manu
facturers in such persuasion and intimidation, which each said 
manufacturer rendered by notifying the trade in aforesaid 
territory, by circular letters and otherwise, • that the notifier 
would refnse to furnish further supplies of his products to any 
wholesale dealer who failed to resell such products at the prices 
fixed in aforesaid schedule, or implying the same in veiled 
language; 

{f) Caused reports of the names of said dealers who failed to 
maintain said resale prices to be reported by the members and 
their salesmen, either directly to the association, or through the 
respective members in each instance to the association, and 
upon receiving such repor,s, in turn, reported the names of 
such offending dealers to respondent manufacturers requesting 
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the assistance and cooperation of respondent manufacturers in 
the enforcement of said system by having said manufacturers 
refuse to further supply said offending dealers with any of their 
products; 

(g) As a result of reporting said names to the respondent 
manufacturers and requesting their cooperation, as set out in 
specification (f) hereof, secured the cooperation and assistance 
of said manufacturers in that behalf and each said manufac
turer upon receiving such information proceeded to investigate 
said instances of price cutting, and upon finding that the offend
ing dealer was cutting prices, and refusing and failing to main
tain aforesaid resale prices, refused to furnish said offending 
dealer with further supplies of its, the manufacturer's products, 
until the offender gave such promises and assurances of main
taining said resale prices in the future as were satisfactory to 
said manufacturers and the association in that regard; 

(h) Employed special agents to spy upon the members and 
other dealers in the aforesaid territory in order to ascertain if 
any of them were or was failing to maintain said resale prices, 
and upon discovering that a member or a dealer was so doing, 
to report the name of such offender to the association. Upon 
receiving such report, sought and secured the cooperation of the 
manufacturers with regard to said offenders in like manner and 
with like results as set out in specifications {f) and (g). 

I> AR. 3. The aforesaid acts and things done by respondents and 
each of them had and still have the tendency and capacity to con
strain all wholesale dealers doing business in the territory above 
mentioned to uniformly sell the aforesaid products to their dealer
customers at the prices fixed by the association and its members as 
hereinbefore set out, and hence to hinder and suppress all competi
tion in the wholesaling of said products in said territory, particu
larly among the members of the association and further to hinder 
and restrict competition between all retail dealers in said territory. 
Respondents' said practices thus tended and still tend to unduly 
hinder and obstruct the free and natural flow of commerce in the 
channels of interstate commerce. 

PAn. 4. The above acts and things done by respondents and by 
each of them constitute unfair methods of competition in commerce, 
within the intent and meaning of section 5 of an act of Congress, 
entitled "An act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes," approved September 
2G, 1914. 

88231 • -2G-voL 7-18 
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REPORT, FINDINGS AS TO THE FACTS, AND ORDER. 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to Create a Federal Trade Com
mission, defining its powers and duties and for other purposes," the 
Federal Trade Commission issued and served a complaint upon the 
respondents, the 1Vholesale Tobacco & Cigar Dealers Association 
of Philadelphia, Pennsylvania, its Offtcers, directors and members as 
follows: Nelson F. Eberbach, President, Harvey D. N arrigan and 
James Murphy, Vice Presidents, Herman J. Krull, Treasurer, Paul 
L. Brogan, Secretary, respectively, Arthur Shipton, Frank Kuhn, 
William Cohen, Bennett Bollard, Frank lllatt, II. Stewart Moor
head, Philip Godeski, William D. Shepherd and Morris Hochman, 
its directors, and the following members: Nelson F. Eberbach, John 
S. Eberbach and Joseph II. Eberbach, partners doing business under 
the name and style A. B. Cunningham & Company; Dusel, Goodloe 
& Company, Incorporated, a corporation, Philip Godeski and Sidney 
G. Godeski, partners doing business under the name and style 
Franklin Tobacco Company, Frank Kuhn, George Kuhn and John 
Kuhn, partners doing business under the name and style F. Kuhn 
& Brother, Peter J. Murphy and John Murphy, partners doing 
business under the name and style Peter J. Murphy Company, 
Charles A. Krull and Herman Krull, partners doing business under 
the name and style Charles A. Krull, Baum & Neely, Incorporated, 
a corporation, William F. Shepherd and John G. Shepherd, part
ners doing business under the name and style S. Shepherd's Sons, 
T. H. Hart and A. I. Mitchell, partners doing business under the 
name and style T. II. Hart & Company, F. Hartmann & Son, a 
corporation, Yalm & McDonnell Company, a corporation, M. 
Blumenthal, John Wagner and Joseph W. 1Vngner, partners doing 
business under the name and style of John 1Vagner & Sons, Harvey 
D. Narrignn, an individual doing business under the trade name 
II. D. Narrigan & Company, Victor Fermani, Anna E. Bechtold, an 
individual doing business under the trade name James S. Bechtold, 
:Frank Blatt, Al'thur Shipton and Thomas F. Cooper, partners 
doing business under the name and style Shipton & Payne Company, 
II. S. Moorhead, an individual doing business under the trade name 
Duncan & Moorhead, Bennett Hollard, P. Hochman, M. J. Dalton 
Company, a corporation, Brucker & Boghien, Incorporated, a cor
poration, Fred G. H. Woerner, an individual doing business under 
the trade name Fred G. H. Woerner & Sons, S. T. Banham and 
A. L. llanham, partners doing business under the name and style 
S. T. Banham & Brothers, E. Cohen and 1Villiam Cohen, partners 
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doing business under the name and style E. Cohen & Sons, John 
Murphy and James Murphy, partners doing business under the name 
and style Murphy Tirothers, American Tobacco Company, a cor
poration, and P. Lorillard Company, n corporation, charging them 
and each of them with the use of unfair methods of competition in 
commerce in violation of the provisions of said net. 

Respondents John ·wagner and Joseph ·w. Wagner, trading as 
John ·w ngner & Sons, filed their joint answer denying the use of the 
methods of competition charged in the complaint; respondent M. J. 
Dalton Company filed its answer averring that for at least four 
months prior to the service of said complaint the ·wholesale Tobacco 
& Cigar Dealers Association of Philadelphia had been practically 
abandoned and that from that time to the filing of said answer ther9 
had been no associated action, agreement, resolution, or understand
ing between said Association and the officers and among members 
thereof, or any of them in connection with the business of buying 
ar1d selling cigars, cigarettes and other tobacco products; excepting 
Yahn & McDonnell Company, Tiaum & Neely, Inc., John Murphy 
and James Murphy, partners doing business under the name and 
8tyle of Murphy Tirothers (none of whom filed answers), all the 
other respondent members, officers and direct(')rS of the \Vholesale 
Tobacco & Cigar Dealers Association of Philadelphia and the said 
Wholesale Tobacco & Cigar Dealers Association of Philadelphia, 
fi.led their joint answer averring that for at least four months prior 
to the filing of the complaint the Whol~ale Tobacco & Cigar Dealers 
Association of Philadelphia had been practically abandoned and that 
since that time to the filing of said joint answer there had been no 
associated action, agreement, resolution, or understanding between 
said Association and the officers and members thereof, or among the 
rnembers thereof, or any of them in connection with the business of 
buying and selling ·cigars, cigarettes and other tobacco products, 
respondents American Tobacco Company and P. Lorillard Company 
filed their separate answers denying the use of the methods of com
petition charged in the complaint. 

Thet·eupon hearings were had and evidence was thereupon intro
duced in support of the allegations of said complaint and on behalf 
of the respondents before George McCorkle, Esq., an examiner of 
the Federal Trade Commission theretofore duly appointed and 
thereupon this proceeding came on for final hearing and the Com
mission having heard argument of counsel and having duly con
sidered the record (the testimony having heeD:. reduced to writing 
nnd filed in the office of said Commission) and being now fully 
advised in the premises, makes this its findings as to the facts and 
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conclusion (except that the proceeding having been dismissed as 
to the P. Lor·illanl Company, the Federal Trade Commission does 
not make any findings as to the facts as against P. Lorillard Com
pany): 

FINDINGS AS TO THE FACTS. 

PARAGRAPH 1. Respondent, Wholesale Tobacco & Cigar Dealers 
.Association of Philadelphia, Pennsylvania, was a voluntary, unin
corporated Association organized in the year 1920 and existing until 
at least June 9, 1!>22. It was composed of various individuals, part
nerships and corporations engaged in the business of selling tobacco 
and tobacco products at wholesale to wholesale and retail dea)ers in 
the State of Pennsylvania and in the neighboring States, and, in 
some instances, doing a retail business in said commodities in addi
tion to said wholesale business. Said association will be hereinafter 
referred to as the association. 

The original oflicers of the association elected on September 2, 
1920, were the following respondents: Nelson F. Eberbach, Presi
dent, Harvey D. N arrigan, Vice !>resident, James Murphy, Vice 
President, Herman J. Krull, Treasurer, Paul L. Brogan, Secretary, 
nnd Arthur Shiptou, Frank Kuhn, William Cohen, Dennett Hoi
lard, Frank Blatt, II. Stewart Moorhead, Philip Godeski, William 
D. Shepherd, and. M. Hochman, Dit:ectors. Such respondents re
mained and continued as such oflicers of the association from Sep
tember 2, 1920, until at least January G, 1922, except that respondent . 
William Fink, on June G, 1921, was elected Second Vice Presid.ent 
in place of respondent James Murphy, and said respondent ·william 
Fink continued as such Vice President from June G, 1921, until at 
least January 6, 1922. 

At a meeting of the association held September 2, 1920, the follow
ing committees were appointed, viz., 

Executive Committee: Ucspondcnts II. Stewart 1\Ioorhead, chair
man, Frank Kuhn, John Murphy, Philadelphia, Philip Godeski, 
and William Cohen; 

Finance Committee: Respondents M. Hochman, chairman, L. 
Fink, and James Bechtold; 

Membership Committee: Uespondents Arthur Shipton, chair
man, F. Hartmann, and Myer Blumenthal. 

These respondents continued as members, respectively, of the 
executive committee, finance committee and membership committee 
until at least January 6, 1922. 

The membership of the association comprised all of the wholesale 
tobacco and cigarette dealers in Philadelphia and Camden, N. J., 
except Charles Seider and Fringes Sons. 
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The following named respondents with their several principal 
places of business in the city of Philadelphia, State of Pennsyl
nnia, were at all times hereinafter mentioned and still are engaged 
in selling cigarettes and other tobacco products at wholesale to 
wholesale and retail dealers in the several States of the United 
States. They caused said products when so sold to be transported 
from their respective places of business in the said city of Phila
delphia to purchasers thereof in the various States of the United 
States: 

(a) Nelson F. Eberbach, John S. Eberbach and Joseph H. Eber
bach, partners doing business under the name and style of A. B. 
Cunningham & Company; Dusel, Goodloe & Company, Incorporated, 
a corporation organized under the laws of the State of New Jersey; 
Philip Godeski and Sidney G. Godeski, partners doing business 
under the name and style Franklin Tobacco Company; Peter J. 
Murphy and John 1\furphy, partners doing business under the name 
and style Peter F. :Murphy Company; Charles A. Krull and Her
man Krull, partners doing business under the name and style 
Charles A. Krull; William D. Shepherd and John G. Shepherd, 
partners doing business under the name and style of S. Shepherd's 
Sons; T. II. Hart and A. I. 1\fitchell, partners doing business under 
the name and style T. H. Hart & Company; Yahn & l\fcDonnell 
Company, Incorporated, a corporation organized under the laws 
of the State of Pennsylvania; 1\f. Blumenthal; John Wagner and 
Joseph 1V. 1Vagner, partners doing business under the name and 
style of John 1Vagner & Sons; Harvey D. Narrigan, an individual 
doing business under the trade name II. D. N arrigan & Company; 
Victor Fermani; Dennett llollard; P. Hochman; 1\f. J. Dalton Com
pany, a corporation organized under the laws of the State of Penn
syl vnnia; Drucker & Doghien, Incorporated, a corporation organized 
Under the laws of the State of Pennsylvania; S. T. Danham and A. 
L. Danham, partners doing business under the name and style S. T
Banham & Brothers; E. Cohen and William Cohen, partners doing 
business under the name and style E. Cohen & Sons. 

The following named respondents with their several places of 
business in the city of Philadelphia, State of Pennsylvania, were 
at all times hereinafter mentioned and still are engaged in the 
business of selling cigarettes and other tobacco products at whole
sale to wholesale and retail dealers wholly within the state of Penn
sylvania: 

(b) Frank Kuhn, George Kuhn and John Kuhn, partners doing 
business under the name and style of F. Kuhn & Brothers; Daum 
& Neely, Incorporated, a corporation organized under the laws of 
the State of Pennsylvania; Anna E. Bechtold, an individual doing 
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business under the trade name James S. Dechtold; Frank Dlatt; 
Arthur Shipton and Thomas F. Cooper, partners doing business 
under the name and style Shipton & Payne Company; H. S. Moor
head, an individual doing business under the trade name of Duncan 
& Moorhead; Fred G. H. Woerner, an individual doing business 
under the trade name Fred G. II. Woerner & Sons. 

The following named respondents with their several principal 
places of business in the city of Camden, State of New Jersey, were 
at all times hereinafter mentioned and still are engaged in the busi
ness of selling cigarettes and other tobacco products at wholesale to 
wholesale and retail dealers in the several States of the United 
States, particularly in Camden, N. J., and Philadelphia, Pennsyl
vania. They caused, and at all times hereinafter mentioned caused, 
such cigarettes and tobacco products, when so sold by them, to be 
transported from their respective places of business in the city of 
Camden, N. J., to purchasers in various states of the United States, 
particularly in the states of New Jersey and Pennsylvania: 

(c) F. Hartmann & Son, a corporation organized under the laws 
of the state of New Jersey; John Murphy and James Murphy, 
partners doing business under the name and style Murphy Drothers. 

All of the foregoing respondents whose names are set out in sub
paragraphs (a), (b) and (c) were at all times during the existence 
of the association, members thereof and are hereinafter collectively 
referred to as the members, excepting that respondents John Murphy 
and James Murphy, trading as Murphy Drothers, were expelled 
from the Association in April, 1!>21, and ,John Wagner and Joseph 
,V. Wagner, partners trading as John ·wagner & Sons, Yahn & 
McDonnell Company and Daum & Neely, Inc., withdrew from the 
Association some time after June, 1!)21. During the period of the 
existence of the Asso~iation the members were naturally and nor
mally in unrestricted competition with each other and with other 
dealers in· the territory in which they sold, excepting insofar as 
such competition was limited, prevented and suppressed by the acts 
and things done by them as more particularly hereinafter set out. 

Respondent, American Tobacco Company, is a corporation organ
ized, existing and doing business under the laws of the State of New 
Jersey with its principal office in Jersey City in said state and with 
factories in several states of the United States. It wa.<> at all times 
hereinafter mentioned and still is engaged in the manufacture of 
cigarettes and other tobacco products and in the sale thereof to 
wholesale dealers throughout the United States. It caused, during 
the period hereinafter mentioned, and still causes, its products, 
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when so sold, to be transportad from the point of manufacture to 
purchasers at points in other states of the United States. Among 
said purchasers were all of the respondents named in subparagraphs 
(a), (b) and (c). The said American Tobacco Company was at all 
times hereinafter mentioned and still is in competition with indi~ 
viduals, partnerships and other corporations similarly engaged in 
the manufacture and sale of tobacco products in interstate commerce. 

PAR. 2. During the period of the existence of the association the 
prices at which the respondent American Tobacco Company sold its 
products were fixed as follows: It supplied each of the members 
with a schedule of prices, denominated List Prices, which were the 
prices suggested by said American Tobacco Company at which its 
products should be re~sold by the members to other wholesalers and 
to the retail trade. The prices at which such products were sold 
to the members were fixed by certain uniform discounts off said list 
in each instance, whereby the members paid the manufacturers for 
said products said list prices minus said discounts. Wholesale and 
retail dealers in tobacco products throughout the United States, in~ 
eluding the members, were, during the existence of the association, 
and still are, dependent upon the American Tobacco Company for 
their supply of the American Tobacco Company's products, which 
constitute a large portion of the tobacco products dealt in by such 
wholesale and retail dealers. The extent of this dependence is such 
that when any dealer is unable to secure the products of the Amer1~ 
can Tobacco Company, his business is substantially crippled and he 
is placed at a competitive disadvantage with dealers supplied with 
said products. 

On September 16, 1020, the association and its members, acting 
through the association and cooperating with it and with each other, 
agreed upon a schedule of fixed prices at which the members should 
thereafter resell to their dealer-customers the tobacco products dealt 
in by the members, including the products of the American Tobacco 
Company and, having thus fixed such uniform resale prices, adopted 
n system for the maintenance and enforcement of said resale prices 
by the Members and by all of the wholesale dealers in the trade 
Who did business in the territory served by the members. In the 
course of said cooperative enforcement of said system the members 
and the association, through its officers and directors, did, among 
other things, during the period from September 16, 1920, until the 
end of 1021, the following acts and things: 

(a) Undertook among themselves to maintain said resale prices 
and did maintain same; 
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(b) Caused the fixation of said resale prices to appear as the 
!ormal action of the association by an appropriate resolution in that 
behalf; 

(c) Caused the association to notify all members of said acts; 
(d) Sought by persuasion and intimidation to cause all dealers 

who sold in the general selling territory of the members, including 
those members who discontinued the maintenance of said resale 
prices in violation of their aforesaid undertaking so to do, to main
tain said resale prices; 

(e) Sought and secured the cooperation of the American To
bacco Company in such persuasion and intimidation, which said 
American Tobacco Company rendered by notifying its trade in the 
territory of the members, by circular letters and otherwise that the 
notifier would refuse to furnish further supplies of its products to 
any wholesal~ dealer who failed to resell such products at the prices 
fixed in the aforesaid letter, or implying the same in veiled lan
guage; 

(f) Caused reports of the names of said dealers who failed to 
maintain said resale prices to be reported by the members and their 
salesmen, either directly to the association, or through the respec
tive members in each instance to the association, and upon receiving 
::mch reports, in turn, reported the names of such offending dealers 
to the American Tobacco Company, requesting its assistance in the 
enforcement of said system by having said American Tobacco Com
pany refuse to further supply said offending dealers with any of its 
products; 

(g) As a result of reporting said names to the American Tobacco 
Company and requesting its cooperation as set out in specification 
(f) hereof, secured the cooperation and assistance of the American 
Tobacco Company in that behalf and said American Tobacco Com
pany, upon receiving such information, proceeded to investigate said 
instances of price-cutting and upon finding that the offending dealer 
was cutting prices and refusing and failing to maintain the said 
resale prices, refused to furnish said offending dealer with further 
supplies of its products; 

(h) Employed a special agent to spy upon the members and other 
dealers in the aforesaid territory in order to ascertain if any of them 
were failing to maintain said resale prices, and upon discovering 
that a member or dealer was so doing, to report the name of such 
offender to the Association, which, upon receiving such reports, 
sought and secured the cooperation of the American Tobacco Com
pany with regard to such offenders in like manner and with like re
sults as set out in specifications (f) and (g). 
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PAR. 3. During the period aforesaid in which the association 
adopted and maintained uniform resale prices for said American 
Tobacco Company~ products in the manner and by the means set 
out in paragraph 2 hereof, it was the general policy of said Ameri
can Tobacco Company to assist groups of its jobbers who would fix 
or who had fixed by cooperation among themselves uniform resale 
prices on its products, by refusing shipments of its goods to such 
of its jobbers who had resold or who would re-sell at prices lower 
than those fixed by such jobbers by cooperation among one another. 
Such was the policy of said American Tobacco Company with re
spect to respondent association and its members. The representa
tives of said American Tobacco Company in the territory in which 
the members resold its products were instructed by their superiors 
to carry out such policy in Philadelphia and vicinity and because 
of such instructions such representatives carried out such policy. 

Said American Tobacco Company knew of the price agreements 
made by the association and its members as described in paragraph 
2 hereof and agreed with the said association and its members to 
help them maintain the price agreements described in paragraph 2 
hereof. 

Charles Seider, one of said American Tobacco Company's distrib
utors in Philadelphia and a competitor of the members, having de
clined an invitation of the president and treasurer of the respond
ent association to join its membership, was urged by the division 
rnana~er of the American Tobacco Company in charge of its Phila
delphia territory, to join the association. Said division manager 
requested said Seider to join the association and not to sell at prices 
below those fixed by it and its members, but to comply with the 
uniform prices put into effect by the members and by the associa
tion as described in paragraph 2 hereof. Said Seider refused to 
join the association, or to abide by its prices, and the said American 
Tobacco Company, after investigating a complaint made to it by 
the association and its members that the said Seider was reselling its 
products at prices less than those fixed by the association and its 
members, discontinued selling to said Seider in the period from 
April 20, 1!>21, to August 13, 1!>21, for the purpose of assisting the 
association and its members to maintain the price agreements as de
scribed in paragraph 2 hereof. After said Seider, following the sug
gestion made to him by the said division manager that if he joined 
respondent association, it would help him gC't the shipments that 
had been withheld from him by said American Tobacco Company, 
applied to the vice president of the respondent association for mem
bership therein, the said American Tobacco Company reinstated him 
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as one of its customers and forwarded to him shipments that had 
been withheld in the period from April 20, 1921, to August 13, 1921. 

Respondents John Murphy and James Murphy, partners doing 
business under the name and style Murphy Brothers, were expelled 
from the association in April, 1921, because they were accused by 
said association of reselling at prices less than those fixed by the 
association. The American Tobacco Company, after investigating 
complaints made to it by the association that said Murphy Brothers 
were reselling its products at prices less than those fixed by the as· 
!'iociation and its members, discontinued selling said Murphy Bro
thers in the period from August 29, 1921, to October 4, Hl21, for 
the purpose of assisting the association and its members in main
taining the prices which had been fixed as set out in paragraph 2 
hereof. 

For the purpose of assisting the association and its members in 
maintaining the prices fixed by them as set out in paragraph 2 
hereof, the American Tobacco Company in 1021, because of com
plaints made to it by the association and its members that respond· 
ents Fermani and Dlumenthal were reselling its products at prices 
less than those fixed by the association and its members, withheld 
f.'hipments of its products to said Fermani and Dlumenthal while it 
was investigating the prices at which Fermani and Blumenthal wert! 
r<'selling its products. 

PAn. 4. The aforesaid acts and things done by said respondents 
and each of them had the tendency and capacity to constrain all 
whole.c;ale dealers doing business in the territory above mentioned to 
nniformly sell the aforesaid products to their dealer-customers at 
the prices fixed by the association nnd its members as hereinbefore 
set out and hence to hinder and suppress all competition in the 
wholesaling of said products in said territory, particularly among 
the members of the association and further to hinder and restrict 
competition between all retail dealers in said territory. Said re
spondents' practices thus tended to unduly hinder and obstruct the 
free nnd natural flow of commerce in the channels of interstate 
<:ommerce. 

CONCLUSION. 

The pract:ices of said respondents under the conditions and cir· 
cumstances described in the foregoing findings are unfair method3 
of competition in interstate commerce and constitute a violation of 
the Act of Congress apf'roved September 2G, 1914, entitled "An Act 
to Create a Federal Trade Commission, to define its powers and 
duties and for other purposes." 
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ORDER TO CEASE AND DESIST, 

This proceeding having been heard by the FeJeral Trade Com
mission upon the Complaint of the Commission, the answers of 
respondents, the testimony and evidence and the argument of coun
sel, and the Commission having made its findings as to the facts 
and having reached its conclusion that the respondents hereinafter 
named have violated the provisions of the Act of Congress approved 
September ~6, 1914, entitled "An Act To create o. Federal Trade 
Commission, to define its powers and duties and for other purposes," 

Now, therefore, it is ordered, That the Wholesale Tobacco & 
Cigar Dealers Association of Philadelphia, Pennsylvania, and its 
Officers, Directors and l\Iembers as follows: Nelson F. Eberbach, 
President, Harvey D. Narrigan and James Murphy, Vice Presi
dents, Herman J. Krull, Treasurer, Paul L. Brogan, Secretary, re
spectively, Arthur Shipton, Frank Kuhn, 'Villiam Cohen, Bennett 
Hollard, Frank lllatt, II. Stewart l\Ioorhead, Philip Godeski, Wil
liam D. Shepherd and l\Iorris Hochman, its directors, and the fol
lowing members: Nelson F. Eberbach, John S. Eberbach and 
Joseph II. Ebcr·bach, partners doing business under the name and 
~>tyle A. ll. Cunningham & Company; Dusel, Goodloe & Company, 
Incorporated, a corporation, Philip GoJeski and Sidney G. Godeski, 
partners doing business under the name anJ style Franklin ToLacco 
Company, Frank Kuhn, George Kuhn and John Kuhn, partners 
doing business under the name and style F. Kuhn & llrother, Peter 
J. Murphy and John Murphy, partners doing Lusiness under the 
name and style Peter J. l\Iurphy Company, Charles A. Krull and 
Herman Krull, partners doing business under the name and style 
Charles A. Krull, Baum & Neely, Incorporated, a corporation, 
Wilfiam F. Shepherd and John G. Sht-pherd, partners doing Lnsi
ness under the name and style S. Shepherd's Sons, T. II. Hart and 
A. I. Mitchell, partners doing business under the name and style 
T. II. Hart & Company, F. Hartmann & Son, a corporation, Yalm 
& McDonnell Company, a corporation, M. Dlumenthal, John 'Vag
ncr and Joseph ,V, 'Vngner, partners doing business under the name 
and style of John 'Vagner & Sons, Harvey D. Nnrrigan, an indi
vidual doing business under the trade name II. D. N arrigan & Com
pany, Victor Fermani, Anna E. Bechtold, an individual doing busi
ness under the trade name James S. Bechtold, Frank Blatt, Arthur 
Shipton and Thomas F. Cooper, partners doing business under the 
?nme and style Shipton & Payne Company, II. S. Moorhead, an 
llldividual doing business under the trade name Duncan & Moor-
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head, Bennett Hollard, P. Hochman, M. J. Dalton Company, a cor
poration, Brucker & Boghien, Incorporated, a corporation, Fred 
G. II. \Voerner, an individual doing business under the trade name 
Fred G. II. Woerner & Sons, S. T. Ban ham and A. L. Banham, 
partners doing business under the name and style S. T. Banham & 
Brothers, E. Cohen and \Villiam Cohen, partners doing business 
under the name and style E. Cohen & Sons, John Murphy and 
,Tames Murphy, partners doing business under the name and style 
Murphy Brothers, cease and desist from fixing, enforcing and main
taining and ft·om enforcing and maintaining, by combination, agree
ment, or understanding among themselves, or with or among any 
of them, or with any other' wholesaler of cigarettes or other tobacco 
products, resale prices for cigarettes or other tobacco products dealt 
in by such respondents, or any of them, or by any other wholesaler 
of cigarettes or other tobacco products; 

And it is further orde·red, That The American Tobacco Company 
cease and desist from assisting and from agreeing to assist any of 
its dealer-customers in maintaining and enforcing in the resale of 
cigarettes and other tobacco products manufactured by the said 
The American Tobacco Company, resale prices for such cigarettes 
and other tobacco products, fixed by any such dealer-customer by 
agreement, understanding or combination with any other dealer
customer of said The American Tobacco Company. 

It is further ordered, That all of said respondents and each of 
them shall file with the Federal Trade Commission, within sixty 
(GO) days from the date of the service upon them of this order, a 
report in writing stating the manner and form in which this order 
has been conformed to. 

ORDER OF DISMISSAL AS TOP. LORILLARD COMPANY, 

This proceeding having come on for hearing before the Federal 
Trade Commission upon the complaint of the Commission, the an
swers of the respondents and the testimony and evidence, and the 
Commission being fully advised in the premises, 

It is ordered, That the complaint herein be and the same is hereby 
dismissed as against respondent P. Lorillard Company. 

Dissent by Commissioner Van Fleet. 

I dissent in this case as to the order against the American To
bacco Company. The charge is that said company conspired witn 
the Wholesale Dealers Association to maintain prices. The associa
tion was interested in maintaining the price that its members might 
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obtain more for their goods. The object of the American Company 
was not the same as the Association. The American Company sold 
its goods upon a ten per cent discount to the members of the associa
tion and its price was in no wise affected by the cutting of dealers. 
Of course this did not necessarily prevent the American Company 
from conspiring with the association but it is a fact to be considered 
whether there was such conspiracy. If dealers were cutting prices 
and demoralizing the trade which at the time charged had pro
ceeded to the extent of ruin if continued the American Company 
had a legal right to refuse to continue btLsiness dealings with such 
concerns. It is evident that a concern can not stay in business if it 
sells at no profit as the evidence shows was the case here. The mere 
fact that the acts of the American Company were contemporaneous 
with those of tho association is not determinative. 

Of course conspiracy is often incapable of direct proof, but when 
resort is had to circumstantial evidence as in this case the proof 
should rise above the dignity of mere suspicion. Some of the evi
rlence relied upon to sustain the order hardly ever rises to that dig
nity. Without summarizing the evidence to my mind it appears 
that the truth is that the American Company had nothing to do with 
the organization of nor conduct of the association and I know of no 
proof to the contrary. Also I believe its acts were taken independ
E-ntly of the association and no real proof to the contrary appears. 
The Commission dismissed the case against the Lorillard Com
pany for lack of proof and I believe that eliminating evidence of 
acts of others for which the American Company was in no wise re
sponsible and discarding mere conjecture there is not proof to ·war· 
rant an order against the American Company. 

• 
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FEDERAL TRADE COMMISSION 

v. 
ATLANTIC COl\lll WORKS. 

COMPLAINT, FINDINGS AND ORDER IN TilE 1\fATTER OF THE ALLEGED VIOLA• 

TION OF SECTION 5 OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 

1914, 

Docket 920-February 16, 1924. 
SYLLABUS. 

Wl1ere a corporation engaged in the manufacture and sale of toilet articles 
composed in whole or in part of nitrated cellulose or pyroxylin plastic, 
commercially known as "celluloid," "pyralln" and by other names, and 
resembling ivory in color and general appearance; 1n disregard of the col
lective action of members of the Industry condemning such use of the word, 
designated such articles In its advertising matter descriptive thereof as 
"Princess White Ivory Toilet Ware," with the capacity and tendency 
to mislead and deceiYe the purchasing publle and induce the purchase 
of said products as and for articles made in whole or in part of ivory: 

J/cld, That such false and misleading advertising, under the circumstances 
set forth, constituted an unfair method of competition. 

Mr. William 0. Reeve.~ for the Commission. 
llfr.Jlenry lVoog of New York City, for respondent. 

COMPLAINT. 

Acting in the public interest pursuant to the prov1s10ns of an 
Act of Congress approved September 2G, 1914, entitl,cd "An Act to 
create a Feueral Trade Commission, to define its powers and duties, 
ami for other purposes," the Federal Trade Commission charges 
that the Atlantic Comb 'Vorks, hereinafter referred to as respond
ent, has been and is using unfair methods of competition in com
merce, in violation of the provisions of Section 5 of said Act, and 
states its charges in that respect as follows: 

P ARAGRAPII 1. Respondent is a corporation organized under the 
laws of the State of New York, with principal office and place of 
business in the City of New York, in said State. It is now and at 
all times hereinafter mentioned has been engaged in the manufac
ture and sale of toilet articles, in wholesale quantities, and in the 
conduct of its business causes said toilet articles so made and sold 
by it to be transported to the purchasers thereof, from the State of 
New York through and into other States of the United States. In 
tho course of said business respondent continuously has been and i:; 
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now in competition with other persons, partnerships and corpora
tions engaged in similar busine&S in interstate commerce. 

PAR. 2. Respondent in the course of its business as described in 
paragraph 1 hereof, manufactures and sells toilet articles composed 
of nitrated cellulose or pyroxylin plastic, known commercially as 
"celluloid " "pyralin " "fibreloid " "viscoloid " and by other names· 

' ' ' ' ' that some of the articles so manufactured and sold by respondent 
1csemble ivory in color and general appearance, and respondent a!:l 
a means of bringing such products to the attention of the purchas
ing public and enhancing the sale thereof distributes and has dis
tributed advertising matter to its customers and to prospective cus
tomers and the trade, generally, in which advertising matter, such 
articles are described as "White Ivory," and the usc of such adver
tising matter and the reproduction of same, by retail dealers through 
whom such articles have been resold to the consum~ng pubiic, in the 
usual course of retail trade, was intended and calculated by respond
ent to mislead and deceive the consuming public as to the quality 
knd value of such articles, and such advertising matter has the 
capacity and tendency to mislead and deceive the public and to 
induce a substantial portion of the consuming public to purchase 
said articles upon the erroneous belief that such articles are made 
of ivory in whole or in part. 

PAn. 3. There are a considerable number of competitors of re
spondent, who manufacture toilet articles composed of the basic 
materials known commercially as " celluloid," "pyralin," "fibre
laid," "viscoloid," etc., which materials resemble ivory in color anu 
general appearance, and which competitors advertise and brand 
their products, sold in competition with those of respondent, as 
''Ivory Colored,"" Imitation Ivory," or with words of like import, 
coupled with the name of the material of which the articles were 
composed. 

PAR. 4. That on May 17, 1920, a conference was held by represcn
t~tives of the manufacturers of the basic material known as pyroxy
hn plastic, and manufacturers of and dealers in various articles 
made from such basic materials, which conference was called by the 
Federal Trade Commission to meet at its offices in '\Vashington, D. 
C.; that at such conference a resolution was passed which condemned 
the use, as applied to articles made of pyroxylin plastic, of the word 
"Ivory" in any other than an adjective sense and then only when 
~oupled with the name of the material, or some other proper qualifr
lng term. 

PAR. 5. The above alleged acts and things done by respondent 
are all to the prejudice of the public, and of respondent's competi· 



276 FEDERAL TRADE OOMMISSION DECISIONS. 

Findings. 7F.T.C. 

tors, and constitute unfair methods of competition in commerce 
within the intent and meaning of Section 5 of an Act of Congress, 
entitled "An Act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes," approved September 
2G, 1914. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER. 

Pursuant to the provisions of an Act of Congress approved Sep
tember 2G, 1914, the Federal Trade Commission issued and served 
a complaint upon the respondent Atlantic Comb 'Vorks, charging it 
with the use of unfair methods of competition in commerce, in 
violation of the provisions of said act. 

The respondent having entered its appearance and filed its answer 
herein, testimony was taken and evidence received, both in support 
of the charges stated in the complaint and on behalf of the respond
ent, before an examiner of the Federal Trade Commission thereto
fore duly appointed, which testimony was reduced to writing and 
filed in the office of the Commission; whereupon the examiner made 
his report with proposed findings ns to the facts, to portions of which 
findings the respondent excepted; whereupon the mntter came on 
for final hearing before the Commission, and the Commission having 
duly considered the report of the trial examiner, the exceptions 
thereto and the entire record, directed that the matter be referred 
bnck for further proof in support of the charges stated in the com
plaint; and thereafter, n stipulation as to additional facts was made 
and entered into by and between respondent and the chief counsel 
for the Commission; and the Commission now having considered 
the complaint, the answer thereto, the evidence adduced, the report 
of the trial examiner and exceptions thereto, and the stipulation as 
to additional facts, and being fully advised in the premises, makes 
this its report, stating its findings as to the facts and conclusion: 

l'I~DINCS AS TO TilE FACTS. 

PARAGRAPH 1. That the respondent, Atlantic Comb ·works, is a 
corporation organized under the laws of the State of New York, with 
its principal office in the City of New York, in said State, and it is 
now, and was at the time of the issuance of the complaint herein, 
and prior thereto, engnged in the business of manufacturing and 
selling toilet articles to jobbers and department stores, and has 
caused articles so sold Ly it to be transported to the purchasers 
thet·ec>f from the State of New York through and into other States 
of the United States, in due course of commerce among the States, 



ATLANTIC COMB WORKS. 277 

274 Findings. 

and in the conduct of its said business has been and is in direct 
competition with other corporations; partnerships and individuals 
similarly engaged. 

PAR. 2. That the respondent, in the course of its business as de
scribed in paragraph 1 hereof, has manufactured and. sold toilet 
articles composed in whole or in part of nitrated cellulose or 
pyroxylin plastic known eommercially as "celluloid," "pyralin," 
"fibreloid," "viscoloid," and by other names; that some of the 
articles so sold by respondent resembled ivory_in color and general 
appearance, and to the purchasers of such articles respondent, in 
the year 1920 and prior thereto, and to a limited extent in the year 
1921, has furnished advertising matter descriptive of such articles 
and containing pictorial representations of the same, in which ad
vertising matter said articles were described as ''Princess White 
Ivory Toilet 'Yare"; that some of the jobbers who received such 
advertising matter from respondent used same in bringing the 
articles purchased from respondent to the attention of prospective 
customers among retail dealers in toilet articles, for the purpose of 
increasing the sale of the articles by inducing such retail dealers to 
purchase same; that some of the proprietors of department stores 
to whom respondent sold such articles, caused such advertising 
matter to be distributed to the general public; that the description 
of said articles in said advertising matter as "Princess White Ivory 
Toilet Ware" had the capacity and tendency to mislead and de
ceive the purchasing public and induce numerous persons to purchase 
such articles upon the mistaken belief that such articles were made 
in whole or in part of ivory, or had some or all of the qualities of 
ivory. 

PAR. 3. That since the issuance of the complaint herein, and for 
more than eighteen months prior thereto, other manufacturers of 
toilet articles made in whole or in part of pyroxylin plastic, and 
Which resembled ivory in color and general appearance, sold such 
articles in commerce among the States, in competition with similar 
articles manufactured and sold by respondent; that during such 
Period said manufacturers, competitors of respondent, in their ad
Vertising matter descriptive of the articles so sold by them, used the 
Word "Ivory" only in an adjective sense, and then only when 
coupled with the name of the material of which such articles were 
made, or with some other qualifying term. 
~AR. 4. That on May 17, 1920, a conference was held by represen

~,abves of the manufacturers of the basic material known as 
Pyroxylin Plastic" and manufacturers of and dealers in various 

articles made from such basic material, which conference was called 
88231" -26--voL 7-19 
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by the Federal Trade Commission to meet at its offices in "\Vash· 
ington, D. C.; that at such co.n.ference a resolution was passed which 
condemned the use, as applied to articles made from pyroxylin 
plastic, of the word "Ivory" in any other than an adjective sense, 
and then, only when coupled with the name of the material or some 
other qualifying term; that a representative of respondent was pres· 
ent at such conference and participated in its proceedings. 

CONCLUSION. 

The practices of the said respondent, under the circumstances and 
conditions set forth in the foregoing findings as to the facts, are 
unfair methods of competition in interstate commerce and consti
tute a violation of the provisions of Section 5 of an Act of Congress 
approved September 2G, 1914, entitled "An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes." 

ORDER 1'0 CEASE AND DESIST, 

This proceeding having been heard by the Federal Trade Com· 
mission upon the complaint of the Commission, the answer of the 
respondent, the testimony and evidence adduced, the report of the 
trial examiner and exceptions thereto, a stipulation as to additional 
facts and the briefs of counsel, and the Commission having made 
its report stating its findings as to the facts with its conclusion 
that respondent has violated the provisions of the Act of Congress 
approved September 2G, 1914, entitled "An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes," 

It i8 now ordered, That the respondent, Atlantic Comb 'Vorks, its 
officers, directors, agents and employees, cease and desist from 
making use of any form of advertising matter in which articles 
manufactured and sold by it and composed in whole or in part of 
nitrated cellulose or pyroxylin plastics, !mown commercially as 
"celluloid,"" pyralin," and by other names, are described as" Ivory" 
or "White Ivory". 

It it1 f'Urther ordered, That the respondent, Atlantic Comb 'Works, 
shall, within sixty (GO) days after the service upon it of a copy of 
this order, file with the Commission a report in writing setting forth 
in detail the manner and form in which it has complied with the 
order to cease and desist hereinbefore set out. 
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FEDERAL TRADE COMMISSION 
v. 

VICTOR K. KISSAL, AND PAUL KOKALIS, COPARTNERS 
DOING DUSINESS UNDER THE NAl\fE OF KISSAL &· 
KOKALIS. 

COMPI.AINT, FINDINGS AND ORDER IN THE :MATTER OF TilE ALLEGED 

VIOLATION OF SECTION 5 OF AN ACT OF CONGRESS APPROVED SEPTEMBER 

26, 1914. 

Docket 980-February lG, 1924. 
SnLAnus. 
Where an individual engaged In the sale of an orange beverage In different 

stores in the same city, all of which by virtue of their color, signs, arrang~ 
ment thereof, etc., were characterized by a marked and distinctive ex
terior appearance, and had become well known to the people of said city 
and associated exclusively with his aforesaid places of business, and the 
beverage there sold and extensively advertised by him had come to be 
widely and favorably known among the consuming and purchasing public 
of such city; and thereafter a firm with full knowledge of the aforesaid 
facts, engaged in competition with such lntlividual In the sale of orange 
beverage at a store which they causetl In the painting of Its front, and in 
the size, shape, coloration, general appearance, and In a significant por
tion of the le-ttering, of Its signs, to simulate those of the afores:.id In
dividual, with the effect of misleading and deceiving persons into entering 
their store as and for one of those of such Individual and purchasing the 
beverage there sold as and for that sold by him: · 

IIeld, That such simulation ot the place of business of a competitor, under the 
circumstances set forth, constituted an unfair method of competition. 

J.fr. Thomas H. Baker, jr., for the Commission. 
Mr. James B. Green of 'Vashington, D. C., for respondents. 

COMPLAINT. 

Acting in the public interest pursuant to the provisions of an Act 
of Congress approved September 2G, 1914, entitled "An Act to create 
a Federal Trade Commission, to define its powers and duties, and 
for other purposes," the Federal Trade Commission charges that 
Victor K. Kissal, and Paul Kokalis, copartners, doing business, 
Under the name of Kissal & Kokalis, hereinafter referred to as re
~pondents, have been and are using unfair methods of competition 
In commerce in violation of the provisions of Section 5 of said Act, 
and states its charges in that respect as follows: · 

PARAGRAPH 1. Respondents, Victor K. Kissal and Paul Kokalis, 
ha~e been for more than one year last past and still are copartners 
do1ng business under the name of Kissal & Kokalis and have their 
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principal place of business at 607 Fifteenth Street NW. in the Dis
trict of Columbia, where respondents are engaged in the business 
of operating a beverage store as an adjunct to a restaurant operated 
by them on the same premises and known as "Century Lunch." 
The said beverage store has a separate entrance on Fifteenth Street 
and said respondents sell and dispense to the consuming and purchas
ing public in said store, various soft drinks including a so-called 
orange beverage prepared by thE:m, and for more than one year last 
past have carried on said business in the District of Columbia in 
direct, active competition with other individuals, partnerships and 
corporations similarly engaged in said District. 

PAR. 2. For a period of more than five years last past one Carrol 
H. Dikeman has been engaged, in the District of Columbia, in the 
business of operating a chain of retail stores known as Dikeman's 
Orange Beverage Stores, and at present located respectively at 431 
Ninth Street NW., 719 Fourteenth Street NW., 1004 F Street NW., 
3034 Fourteenth Street N,V., and 931 Ninth Street N"\V., at which 
stores said Dikeman has, during said period, sold and now sells an 
orange Leverage known as "Dikeman's Orange Beverage" to the 
consuming and purchasing public in direct active competition with 
qther individuals, partnerships and corporations in the District of 
Columbia, including said respondents. 

PAR. 3. All of said stores operated by said Dikeman, as aforesaid, 
have the same distinctive exterior appearance consisting of a white 
painted store front and on either side of the entrance distinctive 
signs bearing the legend "Dikeman's Delicious Orange Beverage, 
5¢" in gilt lettering on a white background and bearing at the top 
the representation of a cluster of oranges, the whole being sur
rounded by a thin blue border. Said distinctive signs displayed by 
said Dikeman at his said stores, together with the general appear· 
ance of the store fronts have become well known to the people of the 
District of Columbia and have become associated exclusively with 
said Dikeman's said establishments, and the orange beverage sold 
and dispensed at said establishments by said Dikeman has acquired 
a wide and favorable reputation and good will among the consum· 
ing and purchasing public of said District, of which facts the re· 
spondents herein had full knowledge. 

PAn. 4. After the establishment of said Dikeman's orange bever· 
age stores, as aforesaid, respondents adopted for their said beverage 
store located at 607 Fifteenth Street NW., in the District of Colum· 
bia, adjoining their said restaurant, and having a separate entrance 
on Fifteenth Street, a store front which was and is substantially the 



KISSAL & KOKAUS. 281 

279 Findings. 

same as the store fronts of said Dikeman's orange beverage stores, 
being painted white, arranged in substantially the same rp.anner as 
the stores of said Dikeman, and having installed at either side of 
the entrance signs on which the words "Delicious Orange Beverage, 
5¢, Best in Town" were painted in gilt lettering on a white back
ground, the whole being surrounded with a thin blue border and 
surmounted by a cluster of oranges, which signs simulated the said 
signs used by said Dikeman on his said stores, both in size, shape, 
coloration, general appearance and principal legend (omitting the 
name Dikeman), and said store front and signs, together with the 
general appearance and aspect of respondents' said store had and 
have the capacity and tendency to mislead and deceive, and have in 
fact misled and deceived a portion of the consuming and purchasing 
public of said District, into the mistaken belief that said respond
ents' said store was and is one of said Dikeman's chain of stores and 
that the beverage sold and dispensed by respondents therein was and 
is said Dikeman's orange beverage, all to the prejudice of the public 
and of said respondents' said competitors. 

PAn. 5. The above acts and conduct of respondent, under the 
aforesaid circumstances, constitute unfair methods of competition in 
commerce within the intent and meaning of Section 5 of an Act of 
Congress, entitled "An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes," approved Sep
tember 26, 1914. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER. 

Pursuant to the provisions of an act of Congress approved Sep
~ember 26, 1914, the Federal Trade Commission issued and served 
lts complaint upon respondents Victor K. Kissal and Paul Kokalis, 
copartners doing business under the name of Kissal & Kokalis, 
C~larging them with unfair methods of competition in commerce in 
VIOlation of the provisions of said act. 

Uespondents having entered their appearance by their attorney, 
and having filed their answer herewith, thereupon hearings were 
had before an examiner of the Federal Trade Commission thereto
fore duly appointed, and testimony and documentary evidence were 
thereupon offered and received in support of the allegations of said 
complaint and in support of the allegations of said answer of re
spondents, thereupon this proceeding came on for final hearing and 
t?e Commission being fully advised in the premises and upon con
Slderation thereof makes this its rer)ort statincr its findincrs as to the 
f 0 0 

acts and conclusion. 
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FINDINGS AS TO THE FACTS • 

• 
PARAGRAPH 1. Respondents herein are now, and for several years 

immediately prior to this proceeding have been, engaged in the 
business of operating a lunch counter and retail shop at No. G09 
Fifteenth Street N,V., in the City of Washington and District of 
Columbia, where they sell, among other things, soft drinks to the 
consuming and purchasing public, and in the conduct of such busi
ness they are now, and for several years last past have been, in 
direct, active competition with other individuals, partnerships and 
corporation similarly engaged in the District of Columbia. 

PAn. 2. Carroll II. Dikeman, for the past nine years, has been 
engaged in the City of Washington, District of Columbia, in the 
business of operating retail stores known as Dikeman's Orange Bev
erage Stores; that among such stores so operated by said Dikeman, 
were stores at Nos. 431 Ninth Street N,V.; 719 Fourteenth Street 
N,V.; 1004 F Street NW.; 1338 F Street NW.; 3034 Fourteenth 
Street NW.; and G55 Pennsylvania Avenue SE., in said City in said 
District. At his said store located at 431 Ninth Street NW., since 
1016, and at his other said stores since they have been established, 
in direct and active competition with other individuals, partnerships 
and corporations in the District of Columbia, including said respond
ents, said Dikeman has sold and now sells to the consuming and 
purchasing public an orange beverage known as "Dikeman's Orange 
Beverage." 

PAn. 3. Said stores operated by said Dikeman have all a similar 
distinctive exterior appearance, consisting of a white-painted store 
front with glass folding doors, and on either side of the entrance 
distinctive signs bearing the legend "Dikeman's Delicious Orange 
Beverage, 5¢" in gilt lettering on a white background, and bearing 
at the top a representation of a cluster of oranges with their twig 
and foliage, the entire si~l"Jl being convex on the front surface and 
surrounded with a thin blue border. 

(a) In the summer season the folding glass doors making up the 
store front of said Dikeman are folded back against either side, so as 
to give an unobstructed view of the interior of said store to passers
by on the sidewalk. 

(b) In the interior of the said store of said Dikeman on Ninth 
Street there is placed a counter upon which the orange beverage 
nbove mentioned is served. This counter is white in color in its 
upper portion, and its top is of white marble, into which are set 
china bowls with silver tops, containing the orange beverage dis· 
pensed by the said Dikeman. 
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(c) On either side, at the door posts, are fastened the convex 
signs hereinabove mentioned. Each of said signs is about two feet 
wide and of such a le~gth as to cover about two-thirds of the distance 
from the top of the door to the sill thereof, and is so placed that the 
top and bottom thereof, respectively, are about equal distances from 
the top of the door and the sill of the door, respectively. 

(d) Signs similar to the signs described in subparagraph (c) of 
this paragraph have been in continuous use at the entrance of each 
of said stores of said Dikeman from the time each store was estab
lished. These signs were originally designed by said Dikeman and 
were made and placed in use by him. Said signs, for several years 
after they had been placed in use by said Dikeman, were unique and 
distinctive in appearance as compared with other signs in use in the 
District of Columbia. 

(e) All the stores of said Dikeman hereinabove mentioned are simi
lar in outward appearance and interior arrangement to the store at 
No. 4.31 Ninth Street NW., and each has signs similar in form, 
design, color, size and appearance to the signs described above. 

P Au. 4. More than one year ago, and subsequent to the time that 
said Dikeman had established his orange beverage stores as herein
above mentioned, respondents, who had been conducting a lunch 
counter at GO!> Fifteenth Street N\V., in the City of Washington, 
District of Columbia, added to their business the sale and dispensing 
of orange beverage. 

(a) Respondents had the front of their said store at 60!) Fifteenth 
Street NW. painted white. They installed within said store, at the 
front, a counter similar in form and appearance to.that being used 
by said Dikeman in his store at 431 Ninth Street N"\V. Respond-

. ents' said counter was white, and into the top thereof was sunk 
containers similar to the containers used by said Dikeman, from 
which was dispensed the orange beverage. The end of said counter 
appeared in the opening in said store front. Immediately beyond 
~ post at the side of said opening was the door of the shop, which · 
In summer time stands open. 

(b) On either side of said counter, upon posts which have been 
Painted white, respondents have caused to be placed convex signs 
Painted white, bearing upon them the words or lettering in gilt 
letters, "Delicious Orange Beverage 5¢ Best in Town" (the figure 
"5" is superimposed over the character "¢ "). Said signs appear 
to be about two feet across the face and of such a length as to cover 
ab.out three-fourths of the distance from the top of the doorway of 
sa1d shop to the surface of the sidewalk, such signs being placed in 
such a manner that the bottom of said signs are a foot or more above 
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the surface of the sidewalk. At the top of said sign appears a cluster 
of oranges with their twig and foliage, and each side is surrounded 
by a pale green border. On these signs of respondents, as well as on 
the signs of said Dikeman, the cluster of oranges is surrounded by 
a border, but immediately below this orange cluster a decoration car
ried by the signs of said Dikeman is not reproduced by respondents. 
No name of a proprietor appears upon said signs of said respondents. 
The words and figures, "Orange Beverage 5¢" upon the signs of 
respondents are about alike in size, form, color and design, to those 
upon the signs of the said Dikeman. 

(c) Prior to the time that respondent added the dispensing of 
orange beverage to their business at 600 Fifteenth Street N,V. they 
had leased the front of their place of business to others who at times 
dispensed therein an orange beverage. At such times the front of 
said place of business, at least the portion of the front from which 
orange beverage was dispensed, was painted an orange color. After 
respondents had taken over such dispensing of orange beverage on 
their own accounts, they changed this color to white. This change 
made their sign more nearly simulate the said signs of Dikeman. 

PAR. 5. Said Dikeman specializes in the sale in said stores herein
before mentioned, of an orange beverage. This business has in
creased within nine years from a business conducted in a single store, 
wherein he sold one to tliree gallons a day of orange beverage, to 
the sale of 1200 gallons per day of said beverage in seven stores in 
the District of Colnmbia, all conducted by said Dikeman, and in 
certain drug stores, where it is sold in the name of said Dikeman 
under an arrangement made by the owners of said stores with said 
Dikeman. Prior to the world war said Dikeman sold said beverage 
at 5 cents a glass. In war time he raised the price to 10 cents a glass, 
and at that time the signs of said Dikeman described herein bore the 
figures "10." Some time prior to a year ago, said Dikeman changed 
the price of his orange beverage back to 5 cents a glass, and had 
his signs so changed accordingly, and has since sold at that price, 
and said signs have since advertised the article at that price. 

PAn. 6. Said distinctive signs displayed by said Dikeman nt his 
said stores, together with the general appearance of his store fronts, 
have become well known to the people of the District of Columbia, 
nnd have become associated exclusively with his places of business. 
The beverage has acquired a wide and favorable reputation and 
good will among the consuming and purchasing public of said Dis
trict, of all which facts respondent herein had full knowledge. 

PAn. 7. He has advertised his beverage not only by the signs here
inabove mentioned, but also by advertisements in the newspapers 
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which have cost him many hundreds of dollars. In said advertise
ments Dikeman designates said beverage in words similar to those 
used upon his said signs. 

PAR. 8. The aforesaid signs so placed by respondents at either side 
of the counter at the entrance of their said store at No. 609 Fifteenth 
Street, N"\V., simulate the said signs hereinabove mentioned as hav
ing been installed and used by said Dikeman at the entrance of his 
said stores, in size, shape, coloration, general appearance, and in a 
significant portion of the lettering thereon, and, taken in connection 
with the similarity in appearance between the store fronts of re
spondents and those of said Dikeman, they had and have the 
capacity and tendency to mislead and deceive a portion of the con
suming and purchasing public of said District of Columbia into the 
mistaken belief that the respondents' said store is one of said Dike
man's stores, and that the beverage sold and dispensed by respond
ents herein was and is said Dikeman's orange beverage. 

PAR. 9. Said signs so placed by r·espondents at either side of the 
counter in their said store at 609 Fifteenth Street, NW., simulate 
the said signs hereinabove mentioned as having been installed and 
Used by the said Dikeman at his said stores, in size, shape, coloration, 
general appearance and in a significant portion of the lettering 
thereon, and taken in connection with the similarity in appearance 
of said store fronts of respondents and of said Dikeman, have a 
capacity and tendency to mislead and deceive, and have, in fact, by 
such deception, persuaded persons to enter the respondents' store 
and to make purchases of the respondents' beverage, under the mis
taken belief that respondents' store was one of the said Dikeman's 
stores and that the beverage so purchased was Dikeman's "Orange 
Beverage." 

CONCLUSION, 

The above practices of said respondents, under the conditions and 
circumstances described in the foregoing findings, are unfair methods 
of competition in commerce and constitute a violation of Section 5 
of the Act of Congress approved September 26, 1914, entitled "An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes." 

MODIFIED ORDER TO CEASE AND DESIS'l',1 

This proceeding having been heard by the Federal Trade Com
lnission upon the complaint of the Commission, the answer of there
spondent and testimony heretofore taken, and the Commission 

1 Modified order lllsued as ot May 12, 192L 
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having made its findings as to the facts and its conclusion that re
spondents have violated the provisions of Section 5 of an Act of 
Congress entitled "An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes," 

It is now o1·dered, That respondents, Victor K. Kissal and Paul 
Kokalis, copartners doing business uncfer the name of Kissal & 
Kokalis, their agents, representatives, servants and employees do 
cease and desist from simulating the signs, letterings, legend and 
store front in color, size, shape, design, and general appearance of 
the chain of stores of Carrol H. Dikeman. 

It is further ordered, That respondents, Victor K. Kissal and 
Paul Kokalis, copartners doing business under the name of Kissal & 
Kokalis, shall, within sixty (60) days after the service upon them of 
a copy of this order, file with the Commission a report in writing, 
setting forth in detail the manner and form in which they have com
plied with the order to cease and desist hereinbefore set forth. 



PROCESS ENGRAVD'fG CO. 287 

Complaint. 

FEDERAL TRADE COMMISSION 
v. 

PROCESS ENGRAVING COl\IPANY. 

COli1PLAINT1 FINDINGS AND ORDER IN THE MATTER OF TilE ALLEGED 
VIOLATION OF SECTION 5 OF AN ACT OF CONGRESS APPROVED SEPTEllfDEll 
26, 1914, 

Docket 1017-February 16, 1924. 
SYLLABUS. 

Where a corporation engaged under a name which included the words "process 
engraving," in the printing and sale of business and social stationery 
through the use of n process which involved the application to type print
ing while still wet, of a chemical and heat, and resulted in a raised letter 
effect which closely simulated, to the nonexpert eye, the appearance pro
duced by the more expensive process of genuine engraving, but was less 
durable; designated and sold its said stationery as "engrayed," "proces:-1 
engra¥ed," or "process engraving," and so described the same in its cir· 
culars and other advertising matter, and also as "engraved by our own 
process," wHh the capacity and tendency to mislead and deceive pur
chasers Into bclie¥1ng said products to be the result of an impression from 
an engraved plate, commonly known to the public as an engraving, and 
with the effect of 110 doing: 

llcld, That such misleading designation of product, and such false and mis
leading arlvertising, under the circumstances set forth, constituted an 
unfair method of competition. 

Mr. lVillia'l'n 0. Reeves for the Commission. 
Mr . .ti. 0. Linentlwl of Chicago, Ill., for. respondent. 

COl\IPLAINT. 

Acting in the public interest pursuant to the provisions of an Act 
of Congress approYcd September 2G, 1914, entitled "An Act 'fo 
create a Federal 'frade Commission, to define its powers and duties, 
und for other purposes," the Federal Trade Commission charges 
that Process Engraving Company, more particularly hereinafter de
scribed and hereinafter referred to as respondent, has been and is 
Using unfair methods of competition in commerce in violation of 
the provisions of Section 5 of said Act, and issues this complaint 
8tating its charges in that respect as follows: 

P.AnAGRAPII 1. Respondent, Process Engraving Company, is a cor
poration organized, existing and doing business under o.nd by virtue 
of the laws of the State of Illinois, with its principal office and 
place of business in the city of Chicago, in said State, and with a 
branch office located in the city of Mil waukee, in the State of Wis-



288 FEDERAL TRADE COMMISSION DECISIONS. 

Complaint. 7F.T.C. 

consin. Respondent IS engaged in the business of printing and selling 
stationery for social and business purposes, including invitations, 
announcements, calling cards, letter heads, envelopes and similar 
products, and causes said stationery so produced, when sold, to be 
transported from its principal place of business in the State of 
Illinois to purchasers located in other States of the United States 
and from its branch office in the State of Wisconsin, to other States 
of the United States, and there is now and was at all times herein
after mentioned, a constant current of trade and commerce in said 
product manufactured by said respondent between and among the 
various States of the United States. In the course and conduct of 
its said business, respondent continuously has been and is now in 
competition with other fndividuals, partnerships and corporations 
similarly engaged in commerce among the States of the United 
States. 

PAR. 2. Respondent, in the course of its business as described in 
paragraph 1 hereof, prints invitations, announcements, calling cards, 
lPtter heads, envelopes and similar social and business stationery 
products which it designates and advertises as" engraved," although 
such process as used by respondent is not the process used in engrav
ing and in no way includes the process of producing an impression 
on such stationery from engraved plates; that the product manu
factured and sold in commerce by respondent is the result of the 
usc of a chemical in powdered form which is applied to such type 
printing while the ink is still wet; this chemical adheres to the wet 
ink and in passing through a baking process the heat causes it to 
fuse and pres<:>nt a raised letter effect so as to resemble in appearance 
or simulate the impression made from engrn.ved plates known as 
engraving. 

PAu. 3. The words "engraved" or "engraving" particularly when 
applied to invitations, announcements, calling cards, letter heads, 
envelopes and similar social and business stationery, has been well· 
known and understood by the public for a long period of years to 
include only such products as result from the impression made from 
engraved plates in which has been stamped, cut or carved, letters, 
sketches, designs or inscriptions from which the reproduction is 
made; that the process used by respondent as set out in paragraph 
2 hereof, so simulates engraving in appearance and finish that the 
same is calculated and has the capacity and tendency to mislead and · 
deceive the purchasers into the erroneous belief that such product 
was the result of an impression made from an engraved plate com· 
monly known to the public as engm ving. 
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PAn. 4. That respondent, as a means of inducing the public to 
purchase invitations, announcements, calling cards, letter heads, en
velopes and similar social and business stationery products, causes 
advertisements to be circulated and distributes circulars and other 
advertising matter to customers and prospective customers in various 
States of the United States, in which advertisements and advertising 
matter respondent de.<>cribes and refers to its products as "engraved," 
and with such advertisements and advertising matter respondent 
encloses sample specimens of its product finished to resemble en
graving in appearance and so printed as to simulate engraving in 
relief, and in which advertising matter respondent also refers to 
such samples as "engraved by our process" and as "process en-
gra vin 0' '' • that the words " process " "en o-ra ved" and "en!:!Ta vin 0' " 

0 ' ' , b "'' 
when so used by said respondent in conjunction each with the other 
andjor in connection with the corporate name of the respondent 
corporation, were and are intended by respondent, and are calculated 
and have the capacity and tendency to mislead and deceive the pur
chaser into the erroneous belief that such products were and are the 
result of an impression made from engraved plates commonly known 
to the puWic as engraving. 

PAn. 5. There are a considerable number of competitors of re
spondent who are manufacturing engraved invitations, announce
ments, calling cards, letter heads, envelopes and similar social and 
business stationery, which said products are made from engraved 
plates in which have been stamped, cut or carved letters, sketches, 
designs or inscriptions from which the reproduction is made, which 
is known to the trade and consuming public as engraving, which 
said products are sold in competition with the products of re
spondent 

PAn. G. That the above alleged acts and things done by respondent 
are ull to the prejudice of the public, and of respondent's competi
tors, and constitute unfair methods of competition in commerce 
within the intent und meaning of an Act of Congress approved Sep
tember 2G, 10~-t, entitled "An Act To create a Federal Trade Com
nlission, to ~fine its powers and duties, and for other purposes." 

REPOUT, FINDING~ AS TO TilE FACTS, AND ORDER. 

Pursuant to the provisions of an Act of Congress approved Sep
tPmber 2G, 1014, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes,'' 
the Federal Trade Commission issued and served a complaint upon 
the respondent, Process Engraving Company, charging it with the 
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use of unfair methods of competition in commerce in violation of the 
provisions of said act. 

The respondent having filed its answer;- the testimony of witnesses 
was taken and evidence received, both in support of the charges 
stated in the complaint and on behalf of re.spondent, before an 
examiner of the Federal Trade Commission theretofore duly ap
Jtointed; whereupon, the trial examiner made his report upon the 
facts, to which counsel for the respondent filed exceptions. 

Thereupon, the matter came on for final hearing before the Com
mission, upon the complaint, the answer thereto, the evidence ad
duced, the report of the trial examiner and exceptions thereto by 
respondent, briefs by counsel for the Commission and counsel for 
re.spondent; and the Commission having duly considered the record, 
and being now fully advised in the premises, makes this its findings 
as to the facts and conclusion: 

FINDINGS AS TO TilE FACTS, 

PAnAGnAPII 1. Uespondent, Process Engraving Company, is a cor
JtOration organized, existing and doing busincs.s under and by virtue 
of the laws of the State of Illinois, with its principal office and place 
uf business in the city of Chicago in said State, where for the past 
two or three years it has been engaged in the business of printing 
nr.d selling stationery for social and business purposes, including 
ir.vitations, announcements, calling cards, letterheads, envelopes and 
f!imilar products, and in selling, shipping and delivering said prod
ucts from its principal place of business in Chicago to customers 
in the several States of the United States, and such products, in the 
course of such sale and delivery are transported from the respond
ent's principal place of lmsine..ss in the city of Chicago through and 
into otl1er States of the United States to purchasers at their various 
places of residence. In the course and conduct of its said business 
us hereinabove set forth, respondent has been and is in competition 
with other persons, partnerships, firms an(l corporations engaged in 
the manufacture and sale of other and similar stationery products. 

11 An. 2. Uespondent, in the course of its business as dcscrib('d in 
paragraph 1 hereof, prints business cards, calling cards, envelopes, 
letterhrads, invitations, announcements and similar stationery prod
ucts, which it designates and sells as "engraved," "process en
graved," or "process engru.ving," although the great bulk of the 
statwnery sold by it is not engraved nor protluced from engraved 
plates. Its entire printing business in the year 1D22 amounted to 
about $150,000. 
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(a) Products so sold by respondent as "engraved," "process 
engraved," or "process engraving," are printed upon an ordi
nary press similar to the Gordon press, and while the ink is still 
wet there is applied thereto a powdered chemical substance, and 
the stationery is immediately thereafter heated so that the ink 
and powder will fuse and produce upon the surface of the paper 
raised letters closely simulating in appearance to the nonexpert 
eye efl'ects produced by true engraving processes. That station
ery so produced and sold by respondent in the year 1!.122 aggre
gated $140,000, or more than {)3 per cent of its entire volume of 
business. 

(b) Engraving, as a term designating an art or craft, began 
historically with wood engraving, which was known in Europe 
about 1423, metal engraving developed in Europe about 1452, 
at that time being confined to the decoration of articles produced 
by the goldsmith's art. Later came. copper engraving, which 
was used commercially in America early in the eighteenth cen
tury. Then followed steel engraving, which was developed 
<'arly in tho nineteenth century. Engraving, as a term of art, 
d.esignatC'd cutting of the plates themselves, and by some au
thorities, tho product or prints, as well. Such engraving in 
its earlier stages dealt largely with art work or the illustration 
of books, but later was devoted also to production of currency 
and stock and bond certificates, and, later still, to stationery 
for various purposes. With the development of photography, 
photographic processes of reproducing works of art, or produc
ing illustrations for books and periodicals, largely took the place 
of line engraving and other hand work. This left as a field for 
such hand engraving, largely, the production of currency, securi
ties and stationery, as above indicated. 

(c) In producing engraved products for commercial purposes, 
characters or drawings are engraved upon copper or steel plates 
or dies in intaglio, the depression filled with ink, surplus ink 
removed from the surface of the plate, and the sheet taking the 
impression brought into contact with the plate under pressure 
in special presses in a process known as "plate printing." 
Thus has been prOllnced the work known commercially as "en
graving," using the term without qualification. 

(d) Toward the middle of the last century, photography was 
applied to the etching of plates, usually of zinc or copper. 
Such plate production was called "photo-engraving," "photo
gravure," or, less frequently, "process engravin:;." This is the 
only sense in whicl1 "process engraving" had been used up to 
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very recent years (about five years) when real printing such as 
that produced by respondent has been chemically treated and 
developed and sold as" Process Engraving." 

(e) Zinc plates made by photographic processes have entered 
into the production of a small percentage of the commercial 
stationery turned out by respondent in the course of its business 
as above described. Forty per cent of all respondent's products 
is produced from type without involving plates in any way. In 
the remaining sixty per cent the great bulk of the matter is 
produced from type, plates entering in a subsidiary way, as 
hereinafter described. Practically none of respondent's prod
ucts are produced from plates alone, without type. The word 
"process" in the term " process engraving," as used by re
spondent, does not refer to the making of such plates, but only 
to the powdered chemical treatment of printing from type 
while the ink is still wet, and the baking process which pro
duces raised letter effects simulating true engraging. Pho
tographically prepared zinc plates, when entering production 
by respondent, ordinarily enter as a foundation for electrotype 
characters or cuts which are used in ordinary printing process 
on ordinary presses similar to the Gordon press. Respondent 
docs not produce en~ravcd stationery ut its own place of busi
ness, and when it receives an order from a customer which it is 
obliged to fill with engraved stationery, it turns such order 
over to an establishment at which engraved stationery can be 
produced, and when the stationery covered by such order is com
pleted, it is delivered to respondent, who, in turn, delivers such 
stationery to its customer. That the value of the stationery so 
sold by respondent constitutes less than five per cent of its total 
volume of business. 

(f) Uespondent also, at times, designates as " process em
bossing," its products hereinabove described. "Embossin~," in 
its common meaning, signifies raising from the surface, and cor
rectly designates the effect of this process. "Embossing" as 
technically known, however, in the printing arts, is produced 
by means of dies. 

PAn. 3. In the effects produced, respondent's products, to the non
expert observer, closely simulate true engraving. Designating such 
products as "engraved," "process engraved," or "process engrav· 
ing," has the capacity and tendency to mislead and deceive pur· 
chasers of said products into the erroneous belief that such products 
are true engraving and are the result of an impression from an 
engraved plate commonly known to the public as an engraving. 
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There are exceptions. Where respondent has advertised and sold its 
1~roduct, and like products have been sold by others, some customers 
and prospective customers know it as "process engraving" and 
know that it is not a print from engraved steel or copper plates, and 
are not deceived, and express themselves as satisfied. 

P .AR. 4. In the effects produced, respondent's products, to the non
expert observer, closely simulate true engraving. Designating such 
products as "engraved," '"process engraved," or "process engrav
ing," has the capacity and tendency to mislead and deceive pur
chasers of said products, and actually does mislead and deceive pur
chasers and prospective purchasers into the erroneous belief that 
such products are ~rue engraving and are the result of an impression 

• from an engraved plate commonly known to the public as engraving. 
P .AR. 5. Respondent, as a means of selling about sixty per cent of 

the stationery produced by it, distributes in the several States of the 
United States, to customers and prospective customers, circulars 
and other advertising matter in connection with samples of its said 
products, in which respondent describes its said products as "en
graved," "process engraved," "process engraving," or "engraved 
by our own process." Such products as hereinabove described are so 
printed and treated as to simulate closely in effects produced, true 
engraving. Such designation and advertisement of said samples as 
"enrrraved" "process enrrraved ""process cnrrravinrr" or "enO'ravcd 

1:> ' ' h ' h 1:'>! 1:> 

by our own procm;s," especially taken in connection with the cor-
porate name of respondent, has the capacity and tendency to mislead 
and deceive customers and prospective customers into the erroneous 
belief that such stationery had thereon impressions made from en
graved plates and was the product of. the engraver's art, as that term 
is understood by the public. 

PAR. 6. Respondent sells in the several States, cards, letterheads, 
announcements, envelopes and similar stationery products, produced 
as hereinbefore described under the designation of "engraved," 
"process engraved," "process engraving," in active competition with 
producers of cards, letterheads, announcements and similar sta
tionery products which have been made by processes of true en
graving, and are, in fact, engraved products, as that term is under
stood by the public. In such competitive sales, the designation of 
respondent's said products as "engraved," "process engraved," or 
"process engraving," aids in selling respondent's products and gives 
respondent an advantage over competitors selling engraved products 
properly so designated which respondent could not enjoy if the 
Words "engraved," or "engraving" were not used by respondent in 
designating its said products. 

88:!31"-2G-voL 7--20 
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PAn. 7. Engraved product.s made by means of copper or steel 
plates have distinctly higher production costs than the products of 
respondent, as above described, which do not involve in their mark
ing the engraving of steel or copper plates. Where the copy or 
matter to be reproduced is small, the difference in cost may not ex
ceed 20% or 25%, but where a considerable amount of lettering is 
involved, the engraved matter may be double the cost of the chemi
cally treated printing produced hy respondent. Respondent's prod
ucts, as hereinabove described and designated, do not resist tempera
ture changes or handling so well as matter printed from engraved 
plates, nor so well as plain, flat printing, but its simulation of true 
engraving in effects produced, makes it more attr~ctive to customers 
than plain, flat printing, and it has the advantage of being less ex
pensive than true engraving. It has a legitimate field under a 
proper designation. 

PAn. 8. The volume of business in engraved products in the United 
States, in the calendar year Hl21, is estimateJ. at $27,000,000. En
graved products are estimated t" have cost the United States Gov
ernment $11,000,000 in 1922. The procluction of the National 
currency, GovPrnment Londs, corporate sto<'ks and bonds and other 
securities, by having impressions made thereon from inked, engraved 
steel plates, prevents or materially lessens the danger of l!aving such 
currency and securities counterfeited. 

CONCLUSION, 

That the practice of the r<'spondcnt, as set forth in the foregoing 
findings as to the facts arc, in the circumstances therein set forth, 
unfair methods of competition in interstate commerce, in violation 
of the provisions of an Act of Congress approved September 2G, 
1D14, entitled "An Act to create a Federal Trade Commission, to 
define its powers and duties and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission, the answer of the 
rcsponuent, the testimony and the evidence, the Trial Examiner's 
Ueport upon the facts and the exceptions thereto, and upon the 
briefs of counsel, and the Commission having made its findings as 
to the facts anti its conclusion that the respondent has violated 
the provisions of Section 5 of an Art of Congress approved Septem
ber 26, 1914, entitled "An Act to crrate a Fl'ueral Trade Commission, 
to define its powers and duties, and for other purposes": 
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Now, therefore, it is ordered, That the respondent, Process En
graving Company, its officers, directors, representatives, agents and 
employees, cease and desist-

From using the words "process engraving," "engraved by our 
process," or the word "engraving," either alone or' in combination 
with any other word or words, in its advertisements and advertising 
matter distributed or displayed to the public in the several States 
of the United States, to designate or describe stationery sold by it, 
the lettering, inscription or designs on which have been printed 
from inked tyre faces, electrotypes or similar devices, and which 
stationery does not have thereon impressions from engraved plates 
or dies, and which lettering, inscriptions or designs have been given 
a raised letter effect by the application of a chemical in powder form 
to the ink while it was still wet, then subjecting same to heat, thereby 
causing the chemical so applied to fuse with the wet ink. 

It is further ordered, That the respondent shall file with the Fed
eral Trade Commission, within ninety (90) days from the date of 
this order, its report in writing, stating the manner and form in 
which this order has Leen conformed to, and shall attach to such 
report two copies of all circulars, advertisements, devices or labels 
distributed or displayed to the public by the respondents in connec
tion with the sale of its products in interstate commerce, subsequent 
to the date of this order. 



296 FEDERAL TRADE COMMISSION DECISIONS. 

Complaint. 7F.T.O. 

FEDERAL TRADE CO~IMISSION 
v. 

JOSEPH GREENDARG, DEN GREENDARG AND EVA 
GREENDARG, COPARTNERS, TRADING AS KING OVER
ALL COMPANY, ATI .. ANTIC OVERALL COMPANY AND 
A. GREENDARG SONS. 

COMPLAINT, FINDINGS AND ORDER IN THE MATTER OF THE ALLEGED 
VIOLATION OF SECTION ~j OF AN ACT OF CONGRESS APPROVED SEPTEMBER 
20, 1914. 

Docket 1079-February 16, 1924. 
SYLLABUS. 

Where a firm engaged in the manufacture of overalls and trousers under the 
"open shop" plan, and In the sale thereof, branded and labeled the same 
with their registered brand or trade name and with the words "Union 
1\Iade," in conspicuous type, with the capacity and tendency to deceive 
and mislead a substantial portion of the purchasing public, who preferred 
garments manutactu1·ed In a union shop by union workmen, and to 
divert trade from accurately marked goods: 

Held, That the sale of goods labeled as above set forth constituted an unfal~ 
method of competition. 

Mr. Morgan J. Doyle for the Commission. 
Mr. Ma:JJ Aron, of Philadelphia, Pa., for respondents. 

COMPLAINT. 

Acting in the public interest pursuant to the provtswns of an 
Act of Congress approved September 26, 1!)14, entitled "An Act 
to create o. Federal Trade Commission, to define its powers and 
duties, and for other purposes," the Federal Trade Commission 
charges that Joseph Greenbarg, Den Greenburg and Eva Green
barg, copartners, trading as King Overall Company, Atlantic Over
all Company and A. Greenbarg Sons, and more particularly here
inafter described and hereinafter referred to as respondents, have 
been and are using unfair methods of competition in commerce in 
violation of the provisions of Section 5 of the said Act, issues this 
complaint and states its charges in that respect as follows: 

I)ARAGRAPII 1. Respondents, Joseph Greenburg, Den Greenburg 
and Eva Greenbarg, copartners, trading as King Overall Company, 
Atlantic Overall Company and A. Greenbarg Sons, with their prin· 
cipal office and place of business in the city of Philadelphia, State 
of Pennsylvania, are now and have been for more than one yea.r last 
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past engaged in the business of manufacturing and selling overalls 
and trousers in wholesale and retail quantities; that said overalls 
and trousers so manufactured and sold by respondents, as aforesaid, 
were transported by said respondents and/or were caused to be 
transported by said respondents from the State of Pennsylvania to • 
and into the States of Delaware, New Jersey, and various other 
States; that is to say, in interstate commerce. In the course of their 
business respondents were at all times hereinafter mentioned and 
still are in competition with other individuals, firms, partnerships 
and corporations similarly engaged in interstate commerce. 

PAn. 2. Respondents, in the course and conduct of their busi
ness, as described in paragraph 1 hereof, in the manufacture of 
their products, as aforesaid, employ artisans or workmen who are 
not members of nor affiliated with associations or organizations gen
erally known, recognized and referred to as unions; that said re
spondents sell and transport in interstate commerce, as aforesaid, 
their merchandise consisting of men's overalls· and trousers, to each 
of which said garments is attached a brand or label containing re
spondents' registered trade brand, trade name, and in conspicuous 
type the words "Union :Made." 

PAn. 3. That the said brands or labels so attached to the said 
overalls and trousers and so containing the words "Union Made," as 
aforesaid, are false, deceptive and misleading and are designed to 
andjor do deceive and mislead the purchasers or prospective pur
chasers into the belief that said overalls and trousers so manufac
tured, sold and transported by said respondents, as aforesaid, and so 
containing the said'' Union l\Iade" labels, as aforesaid, are "Union
Made" overalls or trousers; that is to say, overalls or trousers manu
factured, produced or fabricated by workmen or artisans who are 
members of or affiliated with associations or organizations generally 
known, recognized and referred to as unions; when in truth and in 
fact said overalls and trousers so manufactured, sold and trans
ported from State to State, in interstate commerce, as aforesaid, by 
said respondents, as aforesaid, are not "Union Made" overalls or 
trousers as was and is represented and pretended by said respondents 
and represented and pretended by said brands or labels, but said 
overalls and trousers are "non'-Union-~fade "; that is to say, that 
said overalls and trousers are manufactured and fabricated by work
men and artisans who are not members of nor affiliated with any 
association or organization generally known, recognized and referred 
to as a "Union." 
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PAn.. 4. That the use by respondents on their product of the said 

brands or labels containing the words "Union Made" has the tend
ency and capacity to mislead and deceive andjor does mislead and 
deceive a substantial part of the purchasing public who prefer mer
chandise or garments fabricated by artisans or workmen who are 
members of or affiliated with associations or organizations generally 
known, recognized and referred to as "unions," into the belief that 
said product is or was fabricated by artisans or workmen who are 
members of or affiliated with associations or organizations generally 
known, recognized and referred to as "unions "; that the use of the 
said false and misleading brand or label by respondents, containing 
the words "Union Made," has the further tendency and capacity to 
divert trade from tr'uthfully marked goods. 

PArt. 5. That the above alleged acts and things done by. respondents 
are all to the prejudice of the public, and of respondents' competi
tors, and constitute unfair methods of competition in commerce 
within the intent and meaning of an Act of Congress approved Sep-
1ember 2G, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes." 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER. 

Pursuant to the provisions of an Act of Congress approved Sep
tember 2G, 1914, the Federal Trade Commission issued and served a 
complaint upon the respondents, JosPph Greenburg, Den Grcenbarg, 
and Eva Greenbarg, copartners trading as Atlantic Overall Com
pany, King Overall Company, and A. Greenburg Sons, charging 
them with the usc of mlfair methods of competition in commerce in 
violation of the provisions of said act. Respondents entered their 
appearances on the 23nl day of October, 1023, and made answer in 
writing to said complaint. Respondents on January 9, 1924, made, 
ex:ccuted nnd filed an agreed statement of facts in which it is 
stipulated and agreed by respondents that the Federal Trade Com
mission shall take such agreed statement of facts as the facts in this 
case and in lieu of testimony and proceed forthwith upon such 
agreed statement of facts to make its findings as to the facts and such 
order as it may deem proper to enter therein without the introduction 
of testimony, and the Federal Trade Commission being now fully 
advised in the premises makes this its findings as to the facts and 
conclusion: 

FINDINGS AS TO THE FACTS. 

PARAGRAPH 1. Respondents, Joseph Greenburg, Den Greenburg 
and Eva Greenbarg, are copartners trading as Atlantic Overall 
Company, King Overall Company, and A. Greenbarg Sons, with 
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their principal office and place of business in the city of Philadel
phia, in the State of Pennsylvania. Respondents have been and 
still are engaged in the business of manufacturing and selling 
overalls and trousers in whoiesale and retail quantities. The said 
overalls and trousers, when so manufactured and sold by respond
ents, were transported at the request of t'espondents, from the State 
of Pennsylvania to and into other States of the United States, to 
wit, Delaware, New Jersey, and various other States. In the course 
of their business respondents were, and still are, in competition with 
other individuals, firms, partnerships and corporations likewise en
gaged in the sale and distribution of overalls and trousers in 
commerce. 

PAn. 2. Respondents, in the manufacture of their said products, 
operated an "open shop "-that is to say, in the operation of their 
factory they employed artisans or workmen without regard to 
whether such person so employed were members of or affiliated with 
a" union." A large number of persons so employed by respondents 
were not members of any "union." Respondents' products, to wit, 
overalls and trousers, were manufactured and fabricated by the per
sons and workmen so employed. To the overalls and trousers so 
~aanufactured and sold by respondents there were attached brands 
and labels containing respondents' registered brand or trade name 
anu, in conspicuous type, the words "Union Made." After the 
overalls and trousers were so manufactured and labeled, they were 
solu and shipped by respondents, some of them being sold and 
shipped to other States, in interstate commerce. 

PAn. 3. The generally known and accepted meaning of the words 
"Union l\Iade," when placed upon any brand or label attached to 
overalls or trousers sold and transported in interstate commerc~ is, 
that such overalls or trousers so bearing the words "Union Made" 
were manufactured or fabricated in a "union " shop by workmen or 
artisans who are members of or affiliated with a" Labor Union." The 
words" Union Made," when used by respondents as aforesaid, have 
the capacity and tendency to induce prospective purchasers of the 
garments so bearing such words to believe that the garments are 
"Union Made" according to the generally accepted .usage of the 
term" Union Made." The words" Union Made," when used as afore
saiu, have the tendency and capacity to deceive and mislead a sub
stantial portion of the purchasing public, who prefer garments fab
ricated by artisans or workmen who are members of and affiliated 
with such a " union," into the belief that the garments bearing such 
words were fabricnted and manufactured in a '~union" shop by 
"union" workmen or artisans. 
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PAR. 4. The use by respondents, in the manner aforesaid, of the 
brands and labels containing the word~ "Union Made," has the 
tendency and capacity to divert trade from accurately marked goods. 

CONCLUSION, 

The practices of said respondents under the conditions described in 
the foregoing findings are unfair methods of competition in com
merce and constitute a violation of an Act of Congress approved 
September 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes." 

ORDER TO CEASE AND DESIST, 

This proceeding having been heard by the Federal Trade Commis
sion upon the complaint of the Commission, the answer of the re
spondents and agreed statement of facts filed herein, and the Com
mission having made its findings as to the facts and its conclusion 
that the respondents have violated the provisions of an Act of 
Congress approved September 26, 1914, entitled "An Act To create 
a Federal Trade Commission, to define its powers and duties, and 
for other purposes," 

It is now ordered, That the respondents, Joseph Greenbarg, Benja
min Greenbarg and Eva Grcenbarg, copartners, trading as Atlantic 
Overall Company, King Overall Company and A. Greenbarg Sons, 
do cease and desist from directly or indirectly selling in commerce 
among the States of the United States, overalls or trousers with 
the words "Union Made" stamped, imprinted or placed upon such 
garments or upon labels or cards attached thereto, unless and until 
such overalls or trousers are in fact manufactured, made or fabri
cated in a "Union" shop, by persons who are members of a labor 
unwn. 

It i.<J further ordered, That the respondents, within sixty {60) 
days after date of the services upon them of copies of this order, 
shall file with the Commission a report in writing, setting forth 
in detail the manner and form in which they have complied with 
the order of 'the Commission hereinbefore set forth. 
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FEDERAL TRADE COMMISSION 
v. 

UNITED STATES PRODUCTS COMPANY, CHARLES C. 
DUTTENFIELD, AND HARRY C. HAGMAIER. 

001\IPLAINT, FINDINGS AND ORDER IN THE MATTER OF THE ALLEGED 

VIOLATION OF SECTION 1i OF AN ACT OF CONGRESS APPROVED SEPTElllllER 

26, 1914. 

Docket 898-February 23, 1924. 
SYLLABUS. 

Where a company engaged in the manufacture and sale of an abrasive bearing 
fitting compound which it called "Time Saver " and extensively adver
tised and which was the result of long experimentation on the part of 
its manager and was eventually patented; and thereafter an individual, 
under contract with It as its authorized representative and sales agent, 
acting in behalf of a business which he organized and Incorporated to 
manufacture and sell a competitive product bused upon the formula of 
said "Time Saver," as disclosed by analysis which he caused to be made, 
and which product he called "Kwlk·Ak-Shun" and caused to be patented 
under a formula other than that actually employed in the manufacture 
thereof, as aforesaid, 

(a) Falsely advertised and represented that the name of such company's 
compound had been changed from that of "Time Saver" to "Kwik-Ak· 
Shun," and that his product "had been in use in a small way for over 
a quarter of a century and has operated satisfactorily during this period," 
misrepresented to a distributor of the product "Time Saver" the dis
counts allowed by such company and the extent of the advertising for the 
benefit of his product "Kwlk-Ak-Shun," and through his association with 
another former sales agent 'of such company and in other ways passed 
off and attempted to pass otr and substitute his pro<luct as and for that 
of such company ; 

(b) Falsely advertised to the trade that his product was the only patented 
bearing compound of its kind on the market and was the original product, 
and that the other was a duplicate, or an inferior imitation, and con· 
stituted an infringement, and that steps were being taken to prosecute 
therefor; 

(c) Submitted pretended letters which be fabricated, and the signatures to 
which be forged, and caused to be forged, to the Federal Trade Commis
sion as the basis for a proceeding by said Commission against such com
pany, for unfair competition; and 

(d) Simultaneously and extensively advertised his appllcation to the Com
mission for relief, in trade papers, together with assertions and charges 
of the character above set forth, and notified customers of such company 
ot his aforeslild application ; 

With the re;;;ult that the sales of such company's compound fell off to a great 
extent and the difficulty of retaining the remainder o! Its business was 
greatly increased: 

1Ield, That such practices, onder the circumstances set forth, constituted un· 
fair methods of competition. 
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Mr. Walter B. Wooden and Mr. E. R. Blake for the Commission. 
Mr. Charles M. Clarke of Clarke & Doolittle of Pittsburgh, Pa., 

ior respondent United States Products Co. and respondent Charles 
C. Duttenficld. 

COMPLAINT.1 

Acting in the public interest pursuant to the provisions of an Act 
of Congress approved September 26, Hl14, entitled "An Act to 
acate a Federal Trade Commi~sion, to define its powers and duties, 
and for other purposes," the Federal Trade Commission charges that 
the United States Products Company, Charles C. lluttcnfield, and 
Harry C. IIngmaier, hereinafter referred to as respondents, have been 
and are using unfair methods of competition in commerce in viola
tion of the provisions of Section 5 of said Act, and states its charges 
in that respect as follows: 

PAnAanArii 1. Respondent company is a corporation organized 
under the laws of the State of Pcnnsyl vania with its pri~cipal place 
of Lusiness in the city of Pittsburgh in said State. It is engaged 
in the manufacture of an abrasi vc bearing-fitting compound named 
by it "1\."\VIK-AK-SIIUN," and in tl10 sale thereof to owners and 
operators of gamges, automobile repair shops, nnd machine shops 
o.nd to other persons throughout the United States. It causes the 
E>aid product when so sold to be transported from its said place of 
business in the city of Pittsburgh to said purchasers at points in 
Yarious States of the United States. In the course and conduct of 
its said business, respondent company was and is in competition with 
other individuals, partnerships ancl corporations similarly engaged 
in the manufacture and sale or sale of similar abrasive compounds 
in interstate commerce, and with the trade generally. Respondent 
nuttenficld is now the treasurer and holds the controlling interest 
in respondent company. Respondent Hagmaier is now the president 
of respondent company. This proceeding is brought against them 
intlividually for acts done prior to or in connection with the incor· 
poration of respondent company. 

PAn. 2. Amongst the aforesaid competitors of respondent com
p:my is the M. T. K. Products Co., which at all times hereinafter 
mentioned was and still is engaged in the manufacture and sale, in 
mterstatc commerce, of a similar abrasive compound iiJ. a like man
n<>r as respondent company. Said compound is known and sold 
under the name "TIMESA VER" and was perfected and placed on 
the market in 1018 and 1919. A patent was applied for on the com· 
pound "TIMESAVER" under date of June 30, Hll9, and same 
was allowed by the United States Patent Office on November 6, 

a AI amended. 
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1919. Application for an amended patent on "TIUESA VER" 'was 
filed under date of April 29, 1920, and was allowed by the United 
States Patent Office on January 8, 1921. Late in the year 1919 a 
contract was entered into between said l\L T. K. Products Co. and 
respondent Charles C. Ruttenfield, under which the latter agreed 
to become the sales agent for the compound "TIMESAVEit" in 
the State of Pcnnsyl vania for a period of three years. In the year 
1!120 new contracts were entered into between said :u. T. K. Products 
Co. and respondent Duttenfield under which the States of l\Iichigan, 
Indiana, Kentucky and Ohio were adlled to said Duttenfield's terri
tory as the sales agent for "TIMESAVER." It was understood 
and agreed between said parties that respondent Duttenfield should 
conduct his sales of" TIMESAVER" under the name United States 
Products Company, which was done until some time during the year 
11120. 

PAn. 3. During the year 1920, while respondent Duttenfield's obli
gations under the aforesaid contracts were uncompleted, and pursu
ant to threats made by him, said Duttenfield began the manufacture 
and sale, under the name of United States Products Co., of a com
peting abrasive compound, to which he attached the name "InVIK
AK-SIIUN." The name "KWIK-AK-SIIUN," Loth in form and 
substance, had been suggested. in respondent Duttenfield's hearing 
by the sales manager of the l\1. T. K. Products Co. as a possibly 
superior substitute for the name "TIMESA VER" 

PAn. 4. During the months of June and July 1920 while the con
tract described in paragraph 2 of this complaint was in full force 
and effect, respondent Duttenfield, for the purpose and with the 
effect of securing the customers of the l\L T. IC. Products Co., dis
tributed samples of a compound which he represented to be the· 
compound "KWIK-AK-SIIUN," but which in reality was the com
po·und "Tll\IESA VER," the product and the property of the l\L T. 
K. Products Co. During the same period specified in this paragraph 
respondents Duttenfield and Hagmaier endeavored to substitute and 
in some instances did substitute the product known as "KWIK-.A.K
RIIUN" on orders placed with said Duttenfield for "Til\lE
SAVEH.," said orders having been placed by virtue, of the sales 
ngency contract between the sai<.ll\I. T. K. Products Co. an<.l respond
ent nuttenfield. 

PAn. 5. Prior to placing said competing compound on the tnarket, 
and while acting as the sales agent for the l\1. T. K. Products Co., 
respondent Duttenfiel<.l associated himself with respondent Hag
maier. Said respondents jointly procured a technical laboratory 
llllalysis of the compoun<.l "Til\IESA VER," Respondent IIagmaier 
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the~eupon made application for a patent based upon the result of 
said laboratory analysis, claiming that he personally was the original 
inventor. Respondent Hagmaier assigned the patent secured thereby 
to the United States Products Co. The United States Products Co. 
was subsequently incorporated as alleged in paragraph 1 of this 
complaint. 

PAR. 6. In or about the month of March, 1921, respondent com
pany prepared and circulated among the jobbers handling abrasive 
bearing compounds, printed circulars containing the false statement 
that "at present 'ICWIK-AK-SIIUN' is the only Bearing Com
pound of its kind on the market that is patented." Said statement 
was false, in that a patent had been allowed on the compound known 
as "TIMESA VER" on November 6, 1919, and an amended patent 
on January 8, 1921. Said circulars also contained the following false 
and misleading statements: 

That we have substantial evidence that other compounds be
ing offered for sale infringe our patent rights. An analysis 
made for us by a firm of recognized analytical chemists dis
closes one compound in particular of those referred to to be a 
duplicate of "KWIK-AK-SHUN." Our counselors state that 
we have a clear case of infringement. Accordingly we are tak
ing steps to prosecute said infringers in the manner as provided 
by law. 

Said statements were false and misleading, in that the said analysis, 
while it did show that "TIMESA VER" and "KWIK-AK-SHUN" 
were practically identical, was procured by the respondents llutten
field and Hagmaier for the purpose of duplicating the compound 
known as "TIMESA VER," as set out in paragraph 5 of this com
plaint. 

PAR. 7. In or about the month of June, 1921, respondents llutten
field and Ilagmaier conceived the idea of applying to the Federal 
Trade Commission for relief against certain alleged unfair methods 
of the M. T. K. Products Co. In order to substantiate respondent 
company's claims of injury resulting from these alleged unfair 
methods, the respondents Duttenfield and Ilagmaier, as treasurer and 
president, respectively, of respondent company, forged, or caused to 
be forged, the signatures of various customers and prospective cus
tomers to letters which falsely set forth that salesmen of the :M. T. K. 
Products Co. had threatened said parties with patent infringement 
suits, that orders were being cancelled and goods returned to the 
respondent company because of said threats and that, in the opinion 
of the parties whose names were forged, "TIMESA VER" was in
ferior to "KWIK-.AK-SHUN." Said forged documents were filed 
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with the Federal Trade Commission in support of respondent com
pany's allegations that definite injury had resulted from the threats 
falsely alleged to have been made by the salesmen of the M. T. K. 
Products Co. 

PAn. 8. Coincident with the filing of the aforesaid forged docu
ments, respondent company issued and circulated generally among 
the jobbers of abrasive bearing compounds, printed card notices 
stating that "TIMESAVER" was "an inferior imitation of our 
product." About the same time respondent company caused to be 
published and circulated in trade magazines, widely read by jobbers 
and retailers of bearing compounds, advertisements which reiterated 
respondent company's claim that "TIMESA VER " was an "in
ferior imitation" of "KWIK-AK-SHUN," and which falsely 
claimed that" KWIK-AK-SHUN" "is the only bearing fitting com
pound manufactured under government patents." Said statements 
were false for the reasons set out in paragraphs 5 and 6 of this 
complaint. 

PAR. 9. The aforesaid printed card notices circulated by the re
spondent company also contained the statement that "TIME
SAVER " was " being put out under the ALLEGED PROTEC
TION OF PATENTS," that suit for infringement had been insti
tuted in the courts against certain distributors of " TIMESA VER," 
that it" had commenced proceedings for unfair competition" against 
M. T. K. Products Co. and one of its distributors, "before the Fed
eral Trade Commission to enjoin the same," and that similar actions 
would be instituted "wherever our rights are disregarded." 

PAn. 10. The aforesaid wide distribution of said notices, circulars 
and advertisements was calculated and tended to prejudice the trade, 
including customers and prospective customers of the M. T. K. 
Products Co. in favor of the respondent company, to intimidate 
otherwise willing purchasers of "TIMESA VER" from freely pur
chasing that compound, and to induce the trade, in advance of de
termination by a competent judicial tribunal, to believe that the 
:merits and equities of the dispute between the aforesaid companies 
necessarily would be determined in favor of respondent company. 

PAn. 11. The above alleged acts and things done by respondent 
are all to the prejudice of the public and respondent's said com
petitors and constitute unfair methods of competition in commerce, 
within the intent and meaning of Section 5 of an Act of Congress, 
entitled, "An Act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes," approved September 
26, 1914. 
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REPORT, FINDINGS AS TO THE FACTS, AND ORDER. 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, the Federal Trade Commission issued and served its 
complaint upon the respondents herein charging them with unfair 
methods of competition in commerce in violation of the provisions 
of said act. 

The respondents having entered their appearances by their attor
neys and having duly filed their respective answers admitting certain 
allegations of said complaint and denying others, and hearings 
having been held before an examiner of the Commission theretofore 
duly appointed, and counsel for the Commission having offered 
testimony and documentary evidence in support of the said charges 
of the complaint and said respondents having offered evidence in 
their defense, which evidence was recorded, duly certified, and duly 
transmitted to the Commission, and the Commission having care
fully examined and fully considered the testimony and documentary 
evidence offered and received as heretofore set out, hereby makes 
this its findings as to the facts and conclusion: 

}'INDINGS AS TO TilE FACTS. 

PARAGRAPH 1. That the respondent, the United States l.,roducts 
Company, is a corporation organized and existing under and by 
virtue of the laws of the State of Pennsylvania, having its principal 
place of business in the city of Pittsburgh in said State; that said 
respondent company was incorporated September 1, 1920, by the 
respondent C. C. Buttcnficld; that for a period of nine or ten 
months rn·iol' to the incorporation of said respondent company said 
respondent, C. C. Buttenficld, had carried on the business as un 
individual under the name and style of United States Products 
Company; that when the respondent company was incorporated, 
said respondent C. C. lluttenfield, who owned a large majority of 
the stock and had control of the organization, made the said re
spondent, II. C. Hagmaier, president, and made himself treasurer 
of said respondent company; that said respondent, H. C. Ilagmaier, 
as president of said respondent company, was a mere figurehead; 
that he had nothing to do with the business management nor with 
directing the affairs or policies of said respondent company; that 
the entire management of said respondent company was in the con· 
trol of said respondent, C. C. nuttenfield; that said respondent, 
II. C. Hagmaier, was president of said respondent company from 
its incorporation in September of 1920 until May of 1922, at which 
time he resif,rneJ, and since that time has not been connected with 
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said respondent company in any capacity; that some time after 
respondent company was incorporated, said respondent, C. C. llut
~tenfield, transferr-ed all his stock in said respondent company, except 
one share, to his wife, but still is and at all times has been the sole 
manager of the affairs of said respondent company. · 

PAR. 2. Tt1at said respondent company manufactures and sells an 
abrasive bearing fitting compound which it calls Kwik-Ak-Shun; 
that said compound is a powder sold in cans and used principally by 
garages and automobile repair shops; that said respondent company 
sells said compound generally throughout the United States; that 
said respondent company employs salesmen located at various States 
of the United States to sell said compound; that in the sale of the 
said compound Kwik-Ak-Shun, said respondent company causes 
same to be transported from the State of Pennsylvania through and 
into various other States of the United States to purchasers located 
in said various other States; that in the manufacture and sale of 
said product and in causing said product when sold to be transported 
from the State of Pennsylvania, as above stated, said respondent 
company was in active and direct competition with persons, firms, 
and corporations similarly engaged. 

PAR. 3. That the .M. T. K. Products Company is a common law 
trust organized under and by virtue of the laws of the State of 
Washington, having its principal place of business in the city of 
Seattle in said State; that said company was organized August 
15, 1919; that one of the trustees and the manager of said M. T. K. 
Products Company is one Joseph A. :Menard; that said company is 
engaged in the manufacture and sale of an abrasive bearing fitting 
compound which it calls Time Saver; that said compound Time 
Saver is put up in cans and is sold generally throughout the United 
States; that during the years Hl19, 1920, and subsequently the 
M. T. K. Products Company spent large sums of money in advertis
ing Time Saver and introducing it to the trade; that in the sale of 
said product Time Saver, said :U. T. K. Products Company causes 
the same to be transported from the State of Washington through 
and into various other States of the United States to purchasers so 
located in said various other States; that in the sale and in causing 
said product to be transported as aforesaid, the said M. T. K. 
Products Company is in active and direct competition with other 
persons, firms, and corporations and with the respondent, United 
States Products Company. 

PAR. 4. That for some fifteen years prior to AprH1919, said J. A. 
Menard had been experimenting with an abrasive compound and had 
so perfected said compound, that in said month of April, 1019, he be-
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gan to place it generally upon the market and to sell it in various 
States of the United States; that said compound has merit, in that 
it enables a person to fit a bearing quicker and better than could be• 
done by the old method known as "scraping in the bearing"; that 
pr;ior to placing said compound upon the market, said Menard had 
adopted for it the name "Time Saver"; that on June 30, 1919, said 
Menard applied to the United States Patent Office for letters patent 
on said abrasive compound; that on November G, 1919, the said ap
plication for patent was allowed and said l\fenard notified to send 
in the final payment within six months from that date; that said 
Menard did not make the final payment within the time fixed; that 
on May 11, 1920, said Menard petitioned the Commissioner of Pat
ents for a renewal of his forfeited application. This original appli
cation and the petition for renewal have not resulted in a patent 
Leiug granted; that on April 29, 1920, said Menard filed an applica
tion for a patent on his abrasive compound which was allowed and 
on June 14, 1921, patent No. 1381728 was granted to the said Jo!'eph 
A. 1\fenard by the United States Patent Office. 

PAn. 5. That on January 1, 1920, the respondent, C. C. Buttenfield, 
entered into a contract with the said 1\I. T. K. Products Company, 
whereby he became state agent in the sale of said product Time Saver 
in the State of Pennsylvania; that on February 1, 1920, by contract 
dated that date, said respondent Buttenfield's territory was extended 
and he was granted the exclusive right by said 1\f. T. K. Products 
Company to sell said product Time Saver in the States of Virginia, 
West Virginia, Maryland, Delaware, New Jersey, and the District of 
Columbia; that on April 1G, 1920, another contract was entered into 
between said 1\I. T. K. Products Company and said respondent C. C. 
Duttenfield, whereby said respondent C. C. Buttenfield acquire<l ad
ditional territory consisting of the States of 1\Iichigan, Indiana, Vir
ginia, and Kentucky; that the above mentioned contracts were to run 
for a period of three years; that at the time above contracts were 
entered into, said respondent, C. C. Buttenfield was operating under 
the name of United States Products Company; that while acting as 
sales agent for Time Saver respondent lluttenfield became strougly 
impressed with the belief that there were unusual money-making 
possibilities in its manufacture and sale and that he made various 
offers to buy out the Time Saver business, including one offer to 
organize n company which would pay $1,000,000 and other considera
tions to theM. T. IC Products Company. 

PAn. 6. That about the 25th of May, 1920, said respondent, C. C. 
Buttenfield instructed said respondent, Harry C. Hagmaier, to have 
a chemical analysis made of the product Time Saver; that said re-
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spondent, Harry C. Hagmaier, removed the label from a can of 
Time Saver and took said can of Time Saver to the Pittsburgh 
Testing Laboratory and requested said laboratory to make an an
alysis of• the contents of the said can; that said laboratory made the 
analysis as requested and on June 7, 1920, made a report showing 
the ingredients of the product Time Saver and the proportionate 
amount of each; that after said report of the analysis had been re
ceived said respondent C. C. Duttenfield directed said respondent 
H. C. Hagmaier to try to make a compound, using the reports of the 
analysis of Time Saver as a formula; that the said respondent, H. 
C. Hagmaier, was not sufficiently versed in chemistry to make up 
a compound; that the said respondent H. C. Hagmaier procured the 
aid of one Dr. William Sieber and one Theodore Klein; that the 
said respondent H. C. Hagmaier and Dr. Sieber and Theodore 
Klein mixed a compound using a formula made by Dr. Sieber, which 
Was based upon an analysis of the product Time Saver made by 
said Pittsburgh Testing Laboratory and an analysis made by him
self, in which formula the average between the two analyses above 
mentioned was taken; that the said respondent Hagmaier and the 
said Klein carried on experiments and compared the compound they 
had mixed with the product Time Saver; that during the time said 
compound was be!ng mixed and tested, said respondent C. C. Dut
tenfield was kept informed as to the progress being made; that said 
respondent C. C. Duttenfield was present on a number of occasions 
When a test of the compound, made under the Sieber formula, was 
made; that after said respondent C. C. Duttenfield ascertained that 
a compound could be made by following the Sieber formula, he 
directed the said respondent II. C. Hngmaier to apply for a patent 
on said compound and took him to an attorney's office for that pur
Pose; that previous to taking said H. C. Hagmaier to the attorney's 
office, the said respondent, C. C. Duttenfield, lrnew that said Menard 
had applied for a patent on the bearing fitting compound called 
Time Saver made by theM. T. K. Products Company and said re
spondent C. C. Duttenfield also knew what ingredients entered into 
the composition of the said product Time Saver; that the formula 
Presented to the attorney was not similar to the analysis of the 
Product Time Saver in that said product Time Saver contained 
from 4 per cent to 6 per cent of carbon in the form of lamp black 
and the formula on which patent was granted, as set out in para
~raph 7, calls for 44¥2 per cent of carbon in the form of graph
It~; that very shortly after said application for a patent was filed, 
sa1d respondent, United States I>roducts Company, started the 
manufacture and sale of the compound which it calls Kwik-Ak-

8&2:>1•-2G-voL 7-21 
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Shun; that in manufacturing said compound Kwik-Ak-Shun, said 
respondents did not follow the formula on which the application 
for patent was based, but did follow the formula made up by the 
said Dr. Sieber, which was based on the analysis of Time Saver; ' 
that an analysis of the compound Kwik-Ak-Shun made on the 7th 
of September, 1923 by the United States Bureau of Standards, shows 
that the said respondents in the making of K wik-Ak-Shun are not 
following the formula set out in the said Patent No. 1361719 issued 
to respondent H. C. Hagmaier and assigned to the said respondent 
United States Products Company, although respondent lluttenfield 
had testified to the contrary. 

PAR. 7. That on June 30, 1920, the said H. C. Hagmaier filed an 
application with the United States Patent Office for a patent on a 
bearing fitting compound; that on the date the application referred 
to was made, said respondent H. C. Hagmaier assigned all interest 
in the patent that might be granted as a result of said application, 
to the respondent United States Products Company; that on Decem
ber 7, 1920, Patent No. 1361719 was granted to H. C. Hagmaier, 
assignor to United States Products Company, a corporation of 
Pennsy I vania. 

PAn. 8. That when respondent lluttcnfield began to put the prod
uct Kwik-Ak-Shun on the market he was still the authorized reprc· 
Eientative of the said l\L T. K. Products Company in the sale of Time 
Saver; that about February, 1920, one Paul G. Rast was represent
ing said :M. T. K. Products Company in the sale of Time Saver in 
the State of Ohio, operating as the Time Saver Sales Company, with 
headquarters at Cleveland; that said Paul G. Rast had just sue· 
ceeded to the business of his deceased brother who had had a contract 
with the said 1\f. T. K. Products Company to sell Time Saver in the 
~tate of Ohio; that some time in 1\Iay, 1920, said respondent llutten· 
field wrote to said Rast. to ascertain if he was interested in the dis· 
tribution of products other than Time Saver; that negotiations were 
started which resulted in said Rust combining his business with that 
of the respondent United States Products Company; that at this 
time said United States Products Company had not been incorpo· 
rated and said Rast turned over to lluttenfield his business in the 
state of Ohio with the understanding said United States Products 
Company would be incorporated and he receive shares of stock in 
said corporation as payment for his Ohio business; that upon the 
consolidation said lluttenfield made public announcement implying 
that the name of the product Time Saver was being changed to 
Kwik-Ak-Shun; that various efforts were made to substitute Kwik
Ak-Shun on orders received by said Rust and lluttenfield for Time 
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Saver, such orders having been placed by customers in the belief that 
Buttenfield and Rast were still acting as sales agents for the M. T. K. 
Products Company; that in a number of instances substitutions of 
Kwik-Ak-Shun were actually made on orders received for Time 
Saver and efforts were made to overcome the objections of customers 
to such substitution; that respondent Buttenfield made representa· 
tions to the United States Bureau of Standards that Kwik-Ak-Shun 
was merely a new name for the product Time Saver. 

PAn. 9. That respondent Buttenfield advertised to the trade that 
the compound K wik-Ak-Shun had "been in use in a small way for 
over a quarter of a century and has operated satisfactorily during 
this period" and that respondent Buttenfield admitted that this 
rlaim had no basis in fact; that in November, 1020, respondent But
tenfield wrote letters to a certain distributor of the product Time 
Saver in which he made knowingly false statements concerning dis
counts which theM. T. K. Products Company had allowed its dis
tributors, and knowingly false statements concerning the extent of 
the advertising done on the product Kwik-Ak-Shun. 

PAn. 10. That in or about :March, 1021, respondent Buttenfield 
in the name of the United States Products Company circulated in 
the trade printed advertisements containing statements to the effect 
that Kwik-Ak-Shun was the only patented bearing compound of 
its kind on the market; that other compounds offered for sale in
fringed the Kwik-Ak-Shun patent; that an analysis made by a firm 
of analytical chemists disclosed one compound in particular to be a 
duplicate of Kwik-Ak-Shun and that steps were being taken to prose
cute said infringers; that the one compound in particular referred to 
in said circular was Time Saver; that the statements in said circular 
as to Time Saver being a duplicate of Kwik-Ak-Shun were known 
by said Buttenfield to be false in that Time· Saver was not an imita
tion or a duplicate of Kwik-Ak-Shun, but that Kwik-Ak-Shun was 
an imitaLo11 or a duplicate of Time Saver. 

PAn. 11. '!'hut prior to the 25th day of July, 1021, said respondent 
C. C. Buttenficld requested his attorney to file a complaint against 
the said l\f. T. K. Products Company with the Federal Trade Com
Inission charging said l\1. T. K. Products Company with unfair com· 
petition; that the said respondent C. C. lluttenfield was informed 
by said attorney that before complaint could be filed, it was necessary 
to have some evidence upon which to base a complaint; that any 
letters received from customers of the said United States Products 
Company complaining of any unfair practices on the part of the 
said M. T. K. Products Company would be good exhibits to ac
company the complaint; that said respondent C. C. Buttenfield had 
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no letters of this character; that said respondent C. C. Buttenfield 
directed the said respondent H. C. Hagmaier to visit several garages 
and automobile sales companies in the city of Pittsburgh and procure 
blank letter heads from the places visited; that said respondent 
II. C. Hagmaier visited some seven or eight different places and 
secured a blank letter head at each place; that said respondent H. C. 
Hagmaier took the blank letter heads thus collected to the office of 
the United States Products Company and gave them to respondent 
C. C. Buttenfield; that the said respondent C. C. Buttenfield dictated 
certain letters to the two stenographers employed by the said United 
States Products Company; that he then handed the blank letter 
heads collected as hereinbefore set out to said stenographers and 
directed them to write certain letters so dictated on said blank 
letter heads; that the said respondent C. C. Buttenfield also instructed 
the said stenographers to vary the appearance of the letters as they 
wrote them to use single space between the lines on some of the let
ters and double space on the others; that when said letters were 
written they were placed by said stenographers on the desk of the 
said respondent C. C. Buttenfield; that said respondent C. C. Butten
fi.eld and II. C. Jlagmaier and said Paul G. Rast signed said letters 
by writing at the bottom of the letter the name of the person who 
was the owner or connected in some official capacity with the firm 
as shown by the letter head; that the letters were so signed by the 
Enid respondents, Duttenfield and Ilagmaier, and the said Rast in the 
presence of the two stenographers; that the said respondents, Dutten· 
field and Ilagmaier and the said Rast were not authorized to sign 
the name of the person whose name appears on said letter head; 
that after the said letters had been signed, as above set out, they 
were delivered to the attorney and forwarded to the Federal Trade 
Commission with the petition of said respondent United States 
Products Company, for a complaint against the said U. T. K. Prod· 
ucts Company; that about this time said Paul G. Rast resigned from 
respondent United States Jlroducts Company, informed said J . .A. 
1\Ienard of the circumstances under which said letters had been pre· 
pared, and told said IIagmaier that he had so informed Menard; 
that thereupon said Hngmaier informed said lluttenfield of Rast's 
disclosures to Menard and that thereupon said lluttenfield's attorney 
advised the Federal Trade Commission that said letters were not 
authentic; that shortly thereafter Mr. Cyr, an examiner for the 
Federal Trade Commission, called at the said United States Products 
Company and interviewed both respondent Buttenficld and re
spondent IIagmaier; that he was informed by said respondent that 
said Rast was the party responsible for the authorship of said letters; 
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that said respondent Buttenfield thereupon dictated, signed, and 
swore to a statement concerning the authorship of said letters, which 
statement was false and was known by said Buttenfield to be false 
at the time he signed and swore to it; that the said respondent H. C. 
Hagmaier also made a statement putting the blame for preparing 
said letters on said Rast; that said respondent C. C. Buttenfield was 
present when said Hagmaier made said statement and signed and 
swore to it, that the said respondent H. C. Hagmaier lmew the state
ment was untrue when he signed and swore to it; that the said re
spondent C. C. Buttenficld, who was present, also knew the statement 
of the said Hagmaier was not true when it was sworn to. 

PAR. 12. That in May, 1921, said respondent Buttenfield, acting 
for respondent United States Products Company, prepared to enter 
into an extensive advertising campaign which ran for several 
months; that this advertising campaign was in preparation for sev
eral months before it was released; that it was released simultane
ously with the filing by respondent Buttcnfield of the petition and 
fabricated letters with the Federal Trade Commission, that re
spondent Buttenfield caused advertisements to be placed in trade 
journals such as the Motor World and Motor Age; that he also 
caused circulars and pamphlets to be printed which were given wide 
distribution throughout various States of the United States; that 
in said advertisements and circulars respondent United States 
Products Company made the statement "that K wik-Ak-Shun is the 
only •bearing fitting compound manufactured under Government 
patents" and that "it having come to our attention that an inferior 
imitation of our product Kwik-Ak-Shun is being put out under 
the alleged protection of patents we have been compelled to insti
tute suits for infringement in the courts and for unfair competi
tion before the Federal Trade Commission to enjoin the same. 
Similar action will be instituted wherever our rights are disregarded 
as we propose to protect ourselves and our customers in every such 
case"; that simultaneously with the release of said advertising cam
paign respondent Duttenfield mailed or caused to be mailed printed 
notices to customers of the .M. T. K. Products Company; that these 
~otices specifically stated that Time Saver was the "inferior imita
tion" referred to in said advertising and that respondent Butten
field also circulated among the sales representatives of the United 
States Products Company for their use in soliciting business, in
formation to the effect that Time Saver was the "inferior imita
tion" referred to in said advertising. 

PAR. 13. That at the time the above described statements and ad
Vertisements appeared in trade papers, circulars, and pamphlets re
spondent Buttenfield knew they were false in that patent No. 
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1318728 had been granted to J. A. :Menard as set out in paragraph 
4 hereof; that said respondent C. C. Duttenfield also knew that 
the statement characterizing Time Saver as an inferior imitation 
of Kwik-Ak-Shun was false in that he knew that the product Kwik
Ak-Shun was being manufactured as the result of an analysis which 
he had caused to be made of the product Time Saver; that in all 
the things done by him as set out herein respondent Buttenfield was 
acting in bad faith and with full lmowledge of that fact; that the 
statements made and the acts done by respondents as previously set 
forth greatly affected the sales of the product Time Saver, caused 
the volume of such sales by theM. T. K. Products Company to fall 
off to a great extent, and substantially increased the difficulty with 
which said M. T. K. Products Company retained the remander of 
its business. 

CONCLUSION. 

That the practices of the respondents, .as set forth in the foregoing 
findings as to the facts, arc in the circumstances therein set forth, 
unfair methods of competition in interstate commerce in violation 
of the provisions of an Act of Congress approved September 2G, 
1914, entitled "An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes." 

OnDER TO CEASE AND DESIST. 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission, the answer of the 
respondents, testimony and evidence, the trial examiner's report 
upon the facts and the exceptions thcrt~to, and upon briefs submitted 
by counsel, oral argument having been waived by respondents' coun
sel, and the Commission having made its findings as to the facts and 
having reached its conclusion that the respondents have violated 
the provisions of Section 5 of an Act of Congress approved Septem
ber 2G, 1914, entitled "An Act to create n Federal Trade Commis
sion, to define its powers and duties, and for other purposes," 

Now, therefore, it is ordered, That respondent Charles C. Dutten
field indiviclually and ns an officer of respondent United States 
Products Company, and respondent United States Products Com· 
pany, cease and desist from-

(1) Advertising and representing to the trade that the product 
Kwik-Ak-Shun is the result of any invention on the. part of the 
patentee Hagmaicr. 

(2) Advertising and representing to the trade that Time Saver 
was not or is not patented and that it was or is an infringement of 
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a patent owned or controlled by respondent United States Products 
Company or by respondent Buttenfield, at the time this proceeding 
was instituted. 

(3) Passing off or attempting to pass off the product Kwik-Ak
Shun as and for Time Saver, the product of theM. T. K. Products 
Company. 

(4) Advertising and representing to the trade that Kwik-Ak-Shun 
is the original product and that Time Saver is a duplicate thereof. 

(5) Advertising and representing to the trade that Time Saver is 
an inferior imitation of Kwik-Ak-Shun. 

( 6) Fabricating letters, forging signatures thereto, and submir;
ting same to the Federal Trade Commission as the basis for action 
by said Commission against a competitor. 

(7) 1\Iaking application to the Federal Trade Commission for 
relief against a competitor and simultaneously advertising to the 
trade the filing of such application before the issues involved are 
determinable by the Federal Trade Commission. 

(8) Notifying the customers of a competitor that charges have 
been filed with the Federal Trade Commission against said com
petitor, and simultaneously publishing advertisements to the same 
effect, before the issues involved are determinable by the Federal 
Trade Commission. 

It is further ordered, That the respondents shall file with the 
Federal Trade Commission, within 60 days from the date of this 
order, their report in writing stating the ma~mer and form in which 
this order has been conformed to. 

ORDER OF DISMISSAL AS TO RESPONDEN'l' IIAGl!AIER. 

This proceeding having come on for hearing before the Federal 
Trade Commission upon the complaint of the Commission, the 
~nswer of the respondents, testimony and evidence, the trial exam
iner's report upon the facts, and the exceptions thereto, and it ap· 
Pearing to the Commission that the respondent Harry C. Hagmaier 
as to all the acts alleged was acting under the direction and advice 
of respondent Charles C. Buttenfield, and that prior to the issue of 
th.e complaint herein, respondent Hagmaier severed all connection 
With respondents United States Products Company and Charles C. 
Duttenfield, the Commission being fully advised in the premises, 
.It is ordered, That the complaint herein be and the same is hereby 

dismissed as against respondent Harry C. Hagmaier. 
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FEDERAL TRADE COMMISSION 
v. 

PIONEER PAPER COMPANY. 

COJIIPLAINT, FINDINGS AND ORDER IN TilE l\IATTER OF THE ALLEGED VIOLA• 
TION OF SECTION 5 m' AN ACT OF CO::\ GRESS APPROVED SEPTE1t1BER 
26, 1914. 

Docket 472-February 29, 1924. 
SYLLABUS. 

'\\-"here a corporation engaged In the manufacture and snle of a composition 
felt base rooting material containing no rubber and made In varying 
weights and thicknesses; respectively designated, advertised, labeled and 
sold the same as "rubber" roofing, and as one-ply, two-ply, and three· 
ply, as the case might be, in accordance with the practice of some manu
facturers, but contrary to that of many others who had discontinued the 
same; with the capacity and tendency to mlslrod part of the trade and 
the general purchasing publlc In reference to the composition and manu
facture of such roofing, and Into believing that fn purchasing the rootln~ 
of said corporation it was in fact buying a product composed wholly or 
partly of rubber and consisting of two or thi'ce plies, layers, or thicknesses, 
reHpcctlvely, and with the Intent and effect of Inducing the purchase 
thereof In preference to the products of competitors: 

Ilcld, That such practices, under the circumstances set forth, constituted un· 
fair methods of competition. 

Mr. John R. Dowlan for the Commission. 

COMPLAINT. 

The Federal Trade Commission having reason to believe from a 
preliminary investigation made by it, that the Pioneer Paper Com
pany, hereinafter referred to as respondent, has been and now is 
using unfair methods of competition in interstate commerce in viola
tion of the provisions of Section 5 of the Act of Congress approved 
September 2G, 1014, entitled "An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes," 
and it appearing that a proceeding by it in respect thereof would 
be to the interest of the public, issues this complaint, stating its 
charges in that respect, on information and belief as follows: 

J>AHAGnAPII 1. That the respondent, Pioneer Paper Company, is 
and at all times hereinafter mentioned was a corporation organized, 
existing and doing business under and by virtue of the laws of the 
State of California, having its principal office and place of business 
in the city of Los Angeles, in said State, now and for more than 
two years last past engaged in the manufacture and sale of a corn· 
position felt-base roofing material and in the shipment thereof frorn 
its place of manufacture to purchasers thereof in other States of the 
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United States, and the District of Columbia, in direct competition 
with numerous other persons, copartnerships and corporations simi
larly engaged. 

PAR. 2. That for a period of more than two years last past the 
respondent, in the conduct of its business of manufacturing, selling 
and shipping composition felt-base roofing material in interstate 
commerce as aforesaid, has used the word "rubber " in its labels, 
advertising and other printed matter to characterize and describe • 
its said product; that said characterization or description is false 
and misleading in that said product contains no rubber in its com
position, and has the eirect of creating an impression and belief 
among the trade and general public that respondent's said product 
is composed wholly or partly of rubber and the further effect of 
inducing purchasers to give to said product an undue preference 
over similar products of competitors that are not so characterized 
and described. 

PAR. 3. That for a period of more than two years last past the 
respondent, in the conduct of its business of manufacturing, selling 
and shipping composition felt-base roofing material in interstate 
commerce as aforesaid, has used the terms "one-ply," "two-ply," 
and "three-ply" to designate and describe the different degrees of 
thickness of its said product; that said designation or description is 
false and misleading in that said product in its different degrees of 
thickness consists of but one l:tyer or ply, and has the effect of creat
ing an impression and belief among the trade and general public 
that respondent's said product consists of so many separate layers 
of felt, and the further effect of inducing purchasers to give the said 
Pl'ouuct an undue preference over similar products of competitors 
that are not so designated and described. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER. 

Pursuant to an Act of Congress approved September 2G, 1914, 
the Federal Trade Commission issued and served its complaint upon 
the respondent, Pioneer Paper Company, charging it with the use 
of unfair methods of competition in commerce in violation of the 
Provisions of said act. The respondent having entered its appear
ance and filed its answer herein, a stipulation as to the facts was 
entered into by counsel for the Commission and respondent, to he 
taken in lieu of evidence, and thereupon this proceeding came on 
for final hearing, and the Commission, having duly considered the 
record and being now fully advised in the premises, makes this its 
findings n.s to the facts and conclusion: 
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FINDINGS AS TO TH~ FACTS, 

PARAGRAPH 1. That the respondent, Pioneer Paper Company, is 
and at all times hereinafter mentioned was a corporation organized, 
existing and doing business under and by virtue of the laws of the 
State of California, having its principal office and place of business· 
in the city of Los Angeles, in said State now and for more than 
five years last past engaged in the manufacture and sale of a com
position felt-base roofing material, which is hereinafter referred to 
as asphalt roofing, and in the shipment thereof from its place of 
manufacture to purchasers thereof in other States of the United 
States, and the District of Columbia, in direct competition with 
numerous other persons, copartnerships and corporations similarly 
engaged. 

PAR. 2. The asphalt roofing above referred to as commonly made 
by respondent and the several manufacturers thereof was and is 
composed of a base of felt made of rag waste and of other materials 
impregnated and coated with asphalt. Respondent, in the conduct 
of its business and to market and distribute the asphalt roofing so 
manufactured and sold by it in commerce among the several states 
as aforesaid has applied and affixed, and now applles and affixes to 
the rolls of its said roofing labels designating and referring to such 
roofing and containing the trade name or brand under which such 
roofing is sold to and purchased by the trade and the purchasing 
public and ultimate consumers; respondent has issued and now issues 
samples of the said kinds or brands of its said asphalt roofing, said 
samples being small pieces of the roofing itself, enclos:,:.J in printed 
paper or cardboard covers; respondent also issues printed circulars 
and other advertising matter, advertising such asphalt roofing; a 
portion of the samples, circulars and other advertising matter so 
issued is by respondent sent and distributed to persons who arc or 
might be interested in the purchase and subsequent use of asphalt 
roofing, and large quantities thereof are by respondent sent to 
dealers and others who are or might be interested in the purchase 
and subsequent sale of such roofing to be used by them in such sub
sequent sale to other retail dealers or ;to the general purchasing 
public; and such samples, circulars and other advertising matter 
have reached, and now reach the general purchasing public through 
such means. For many years last past it has been the practice of 
several but not of all of the manufacturers of asphalt roofing to 
designate and describe the same as "rubber" roofing, notwithstand
ing the fact that there was and is no rubber used in the composition 
of such roofing. Many of the said manufacturers who have here
tofore used the term "rubber " to designate and describe such as-
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phalt roofing have within the past three years, because of its am
biguous and misleading character, ceased to use the term "rubber." 
Prior to the issuance of the complaint herein, the respondent like
wise designated and described its said roofing as "rubber" roofing 
and displayed and used upon said labels so applied and upon said 
circulars and other advertising matter so distributed by it, the 
name or term "rubber" as part of the trade names and brands for 
its said roofing, examples of such use of the name or term "rubber" 
being the describing, branding and labeling of such roofing as 
"Pioneer Rubber Flaxine Roofing." It was, and is intended by 
respondent that the labels, sample covers, circulars and other ad
vertising matter hereinbefore and hereinafter referred to and the 
contents thereof and statements therein should reach the general 
purchasing public in the manner hereinbefore described for the pur
poE:e of increasing the sale of respondent's roofing and inducing such 
purchasing public to choose and purchase the roofing manufactured 
by respondent in preference to the roofing of competitors of re
spondent j and said labels, sample covers, circulars and other ad ver
tising matter and the contents thereof and statements therein did 
induce the general public to choose and purchase respondent's said 
roofing in preference to the roofing of competitors of respondent. 

The use by respondent of the "·onl " rubber " as above described 
is a false and misleading characterization, description and designa
tion of its asphalt roofing; has the tendency and capacity to create 

· a false impression and belief among part of the roofing trade and 
the general public that respondent's said roofing and other roofing 
of the same type is composed wholly or partly of rubber and to 
deceive and mislead the general purchasing public and part of the 
trade into the belief that in purchasing respondent's said roofing it 
is, in fact, purchasing roofing composed wholly or partly of rubber; 
and did, in fact, materially assist in causing prospective purchasers 
of roofing to choose and purchase respondent's said roofing in pref
erence to the roofing of competitors of respondent. 

PAn. 3. Asphalt roofing, as commonly made Ly respondent and the 
several manufacturers thereof, always consisted and consists of one 
single piece of felt impregnated and coated as hereinbefore set 
forth; it is offered for sale and sold by respondent and is custo
marily offered for sale and sold by other manufacturers thereof in 
rolls which contain approximately 108 square feet, this quantity 
being customarily called by such manufacturers, and in the roofing 
trade generally, a "square"; it is customarily offered for sale and 
sold by respondent, and by the other manufacturers thereof in at least 
three approximate weights of 35 pounds, 45 pounds, and 55 pounds 
Per squai'e; and the dillercnt weights or thicjp}efls~s Qf such roofing 
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were and are made by using different weights and thiclmesses of the 
single felt piece. For many years last past it has been the practice 
of several, but not all, of the manufacturers of asphalt roofing to 
designate and describe the different weights and thiclmesses of such 
roofing by the terms "one ply," "two ply," and "three ply" not
withstanding the fact that such roofing consisted of one ply, layer or 
thiclmess only and did not and does not consist of two or more plies, 
layers or thicknesses of felt, superimposed one upon the other and 
made into one piece by impregnating, binding, or otherwise fasten
ing together such plies, layers or thicknesses; many of said manu
facturers of such roofing who have heretofore used the terms "one 
ply," "two ply," and "three ply" to designate and describe the 
different weights and thiclmesses of such roofing, have within the 
past three years, because of their ambiguous and misleading char
acter, ceased to usc the terms" one ply,"" two ply," and" three ply"; 
the respondent prior to the month of February in the year 1!)20 in 
the labels, circulars and other advertising matter hereinbefore re
ferred to made it a practice to likewise usc the terms "one ply," 
"two ply," and "three ply" to designate and describe the different 
weights and thiclmesses of the asphalt roofing manufactured and 
sold by it, notwithstanding the fact that such roofing consisted of one 
single piece of felt impregnated and coated as aforesaid, and not of 
two or more plies, layers or thicknesses of felt superimposed one 
upon the other and made into one piece. 

The use by respondent of the words "two ply" and "three ply," 
as above described, is a false and misleading designation and de
scription of its asphalt roofing; has the tendency and capacity to 
create a false impression and belief among part of the roofing trade 
nnd the general public that respondent's said roofing and other roof
ing of the same type is composed of two or more plies, layers or 
thiclmesscs, and to deceive and mislead the general purchasing public 
&nd part of the trade into the belief that in purchasing respondent's 
said roofing, it is, in fact, purchasing a roofing composed of two or 
more plies, layers or thicknesses; and did, in fact, materially assist 
in causing prospective purchasers of roofing to choose and purchase 
respondent's said roofing in preference to the roofing of competi· 
tors of respondent. 

CONCLUSION, 

The practices of the respondent, under the conditions and circum· 
stances described in the foregoing findings as to the facts, are unfair 
methods of competition in interstate commerce and constitute n. 
violation of the Act of Congress approved September 2G, 1!)14, en· 
titled "An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes." 
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MODIFIED ORDER TO CEASE AND DESIST,
1 

This proceeding having been heard by the Federal Trade Commis
sion upon the complaint of the Commission, the answer of respond
ent, the stipulation as to the facts entered into by counsel for tht' 
Commission and the respondent, and the Commission having made 
its findings as to the facts, with its conclusion that the respondent 
has violated the provisions of the Act of Congress apprond Septem
ber 26, 1914, entitled "An Act To create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes." 

It Ul now ordered, That respondent, Pioneer Paper Company, its 
agents, servants, employees and representatives do cease and desist-

From employing or using in connection with the sale of roofing 
material not composed of rubber the word "Rubber," alone or in 
combination with any other word or words to describe its product; 
(a) in circulars, booklets or other advertising matter; or (b) as, or 
in connection with, or as part of, a trade name or brand for such 
roofing; or {c) on labels, covers or wrappers for, or on rolls of, such 
roofing; and 

From employing or using in connection with the sale of roofing 
material not composed of two or more plies, layers or thicknesses the 
words "two ply" or "three ply," alone or in combination with any 
other word or words to describe its product; (a) in circulars, book
lets or other advertising matter; or (b) as, or in connection with, or 
as part of, a trade name or brand for such roofing; or (c) on labels, 
covers or wrappers for, or on rolls of, such roofing. 

It Ul further ordered, That the respondent, within thirty (30) days 
from notice hereof, file with the Commission's report in writing stat
ing in detail the manner in which this order has been complied with. 

1 Made as ot June 16, 19!!4. 



322 FEDERAL TRADE COMMISSION DECISIONS, 

Complaint. 7F.T.C. 

FEDERAL TRADE COMMISSION 
v. 

WESTERN ELATERITE ROOFING COMPANY. 

COMPLAINT, FINDINGS AND ORDER IN THE 1\IA'ITER OF TilE ALLEGED 
VIOLATION OF SECTION fi OF AN ACT OF CONGRESS APPROVED SEI'TE1\IBER 

26, 1914. 
Docket 473-February 29, 1!!24. 

SYLLABUS. 

Where a corporation engaged In the manufacture and sale of a composition felt 
base roofing material containing no rubber and made in varying weights 
and thicknesses ; in accordance with the practice of some manufacturers 
and jobbers, as known to many In the trade, but not to the general pur
chasing public, respectively designated, advertised, labeled and sold the 
same as "rubber" roofing and as one-ply, two-ply, and three-ply, as the 
case might be; with the capacity and tendency to mislead part of the trade 
and said public in reference to the composition and manufacture of such 
roofing and Into beltevlng tliat In purchasing the roofing of said corpora
tion it was in fact buying a product composed wholly or partly of rubber 
and consisting of two or three pliE>s, layers, or thicknesses respectively: 

Held, That such practices, under the circumstances set forth, constituted unfair 
methods of competition. 

Mr. John R. Dowlan for the Commission. 

COMPLAINT. 

The Federal Trade Commission having reason to believe from a 
preliminary investigation made by it that the ·western Elaterite 
Roofing Co., hereinafter referred to as respondent, has been and 
now is using unfair methods of competition in interstate commerce 
in violation of the provisions of Section 5 of the Act of Congress 
approved Septem~er 26, 1914, entitled "An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes," and it appearing that a proceeding by it in respect thereof 
would be to the interest of the public, issues this complaint, stating 
its charges in that respect, on information and belief as follows: 

PARAGRAPH!. That the respondent, ·western Elateritc Roofing Co., 
ts and at all times hereinafter mentioned was a corporation, existing 
and doing business under and by virtue of the laws of the State of 
Colorado, having its principal office and place of business in the city 
of Denver, in said State, now and for more than two years last past 
engaged in the manufacture and sale of a composition felt-base roof
ing material and in the shipment thereof from its place of manufac
ture to purchasers thereof in other States of the United States, and 
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the District of Columbia, in direct competition with numerous other 
persons, copartnerships and corporations similarly engaged. 

PAR. 2. That for a period of more than two years last past the 
respondent, in the conduct of its business of manufacturing, selling 
and shipping composition felt-base roofing material in interstate 
commerce as aforesaid, has used the word " rubber" in its labels, 
advertising and other printed matter to characterize and describe its 
said product; that said characterization or description is false and 
misleading in that said product contains no rubber in its composi- -
tion, ~nd has the effect of creating an impression and belief among 
the trade and general public that respondent's said product is com
posed wholly or partly of rubber and the further effect of inducing 
purchasers to give to said product an undue preference over similar 
products of competitors that are not so characterized and described. 

PAn. 3. That for a period of more than two years last past the 
respondent, in the conduct of its business of manufacturing, selling 
and shipping composition felt-base roofing material in interstate 
commerce as aforesaid, has us~d the terms "one-ply," "two-ply," 
and "three-ply" to designate and describe the different degrees of 
thickness of its said product; that said designation or description is 
false and misleading in that said product in its different degrees of 
thickness consists of but one layer or ply, and has the effect of creat
ing an impression and belief among the trade and general public 
that respondent's said product consists of so many separate layers of 
felt, and the further effect of inducing purchasers to give the said 
product an undue preference over similar products of competitors 
that are not so designated and described. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER. 

Pursuant to an Act of Congress approved September 26, l!H4, the 
Federal Trade Commission issued and sen·ed its complaint upon the 
respondent, Western Elaterite Roofing Company, charging it with 
the use of unfair methods of competition in commerce in violation 
of the provisions of said act. The respondent having enterP.d its 
appearance and filed its answer herein, a statement of facts was 
agreed upon by counsel for the Commission and respondent, to be 
taken in lieu of evidence, and thereupon this proceeding came on for 
final hearing, and the Commission, having duly considered the rec
?rd and being now fully ad vised in the premises, makes this its find. 
lngs as to the facts and conclusion: 
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FINDINGS AS TO THE.FACTS, 

P ARAGRAPII 1. The respondent, Western Elaterite Roofing Com
pany, is, and at all times hereinafter mentioned was, a corporation 
existing and doing business under and by virtue of the laws of the 
State of Colorado, having its principal office and place of business in 
the city of Denver, in said State; and is now, and for more than three 
years last past has been engaged in the manufacture and sale of a 
composition felt-base roofing material, and in the shipment thereof, 
from its place of manufacture to purchasers thereof in other States 
of the United States, in direct competition with numerous other per
sons, copartnerships and corporations similarly engaged. 

PAn. 2. For a period of more than three years last past the respond
ent, in the conduct of its business of manufacturing, selling and 
shipping composition felt-base roofing material in interstate com
merce, as aforesaid, has used the word "rubber" in its labels, ad vcrtis
ing and other printed matter to characterize, describe, designate and 
refer to a certain type of such roofing material, hereinafter referred 
to as asphalt roofing, which has a smooth surface and is impregnated 
and covered with asphalt, and which was not and is not composed 
either in whole or in part of rubber, examples of such use of the word 
"Rubber" being the labeling and branding of ~uch roofing as "In
dian Rubber Roofing," "Buffalo Rubber Roofing," and "Reliable 
Rubber Roofing"; likewise it has been for the past several years the 
custom of several other manufacturers and jobbers of such asphalt 
roofing to designate and refer to this type of roofing as " Rubber" 
roofing, although it was not and is not composed either in whole or in 
part of rubber; and such fact or practice was and is well known to 
many of the jobbers and retailers of such roofing trade but was not 
and is not so known to the general purchasing public. 

The use by respondent of the word "Rubber," as above described, 
is a false and misleading characterization, description and designa
tion of its asphalt roofing and has the tendency and capacity to 
create a false impression and belief among part of the trade and 
the general public that respondent's said roofing and other roofing 
of the same type is composed wholly or partly of rubber and to de
ceive and mislead the general purchasing public and part of the trade 
into the belief that in purchasing respondent's said roofing it is in 
fact purchasing roofing composed wholly or partly of rubber. 

PAn. 3. Respondent, in the conduct of its aforesaid business, has 
put up and sold said asphalt roofing in rolls, such rolls containing 
l 08 square feet each; and it has been and is a custom of the trade, 
among practically all manufacturers of asphalt roofing-, to refer to 
the said amount, to wit: 108 square feet, as "a squat;e" of roofing i 
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that said roofing varies in weight according to the thickness of the 
felt which forms the base of such roofing; that respondent and the 
great majority of other manufacturers of such roofing put up such 
roofing in at least three approximate weights, to wit, 35 pounds per 
square, 45 pounds per square and 55 pounds per square. Respondent, 
during the aforesaid period, in the conduct of its business, has sold 
and offered for sale, and is now selling and offering for sale, its 
said asphalt roofing of the aforesaid approximate weights of 35 
pounds, 45 pounds, and 55 pounds per square under the designation 
und description of "1 ply," "2 ply," and "3 ply," respectively, 
ulthough such roofing did not and does not consist of more than 
one separate ply, layer or thickness, but was and is, on the contrary, 
of one ply, layer or thickness; likewise, it has been a custom of many 
other manufacturers and jobbers of this type of roofing to refer to 
sach roofing of the aforesaid approximate weights as "1 ply," "2 
ply," and "3 ply," notwithstanding the fact that such roofing con
sists of but one ply, layer or thickness; and such fact or practice 
was and is well !mown to many of the jobbers and retailers of such 
roofing, but was not and is not so !mown to the general purchasing 
public. 

The use by respondent of the words "2 ply" and "3 ply," as 
above described, is a false and misleading designation and descrip
tion of its asphalt roofing and has the tendency and capacity to 
create a false impression and belief among part of the roofing trade 
and the general public that respondent's said roofing and other 
roofing of the same type is composed of two or more plies, layers 
or thicknesses, and to deceive and mislead the general purchasing 
public and part of the trade into the belief that in purchasing re
spondent's said roofing it is in fact purchasing a roofing composed 
of two or more plies, layers or thicknesses. 

CONCLUSION. 

The practices of the respondent, under the conditions and cir
cumstances described in the foregoing findings as to the facts, are 
Unfair methods of competition in interstate commerce, and consti
tute a violation of the Act of Congress approved September 26, 
1!:)14, entitled "An Act To create a Federal Trade Commission, to 
define its powers and duties, and for other purposes." 

:MODIFIED ORDER TO CEASE AND DESIST,1 

. This proceeding having been heard by the Federal Trade Commis
Sion upon the complaint of the Commission, the answer of re-

1 
!.fade ftl of .June 16, 1024. 

882Sl"-2G-YOL 7-22 
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spondent, the statement of facts agreed. upon between counsel for 
the Commission and the respondent, and the Commission having 
made its findings as to the facts, with its conclusion that the re
spondent has violated the provisions of the Act of Congress ap
proved September 26, 1914, entitled "An Act To create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes," . 

It ia now ordered, That respondent, ·western Elaterite Roofing 
Company, its agents, servants, employees and representatives do 
cease and desist-

From employing or using in connection with the snle of roofing 
material not composed of rubber the word "Rubber " alone or in 
combination with any other word or words to describe its product: 
(a) in circulars, booklets or other ad vert ising matter; or (b) as, or 
in connection with, or as part of, a trade name or brand for such 
roofing; or (c) on labels, covers or wrappers for, or on rolls of, such 
roofing; and 

From employing or using in connection with the sale of roofing 
material not composed of two or more plies, layers or thicknesses 
the words "2 pcy " or "3 ply," alone or in combination with any 
other word or words to describe its product: (a) in circulars, book
lets or other advertising matter; or (b) as, or in connection with, 
or as part of, a trade name or brand for such roofing; or (c) on 
labels, covers, or wrappers for, or on rolls of, such roofing. 

It is further ordered, That the respondent, within thirty (30) days 
from notice hereof, file with the Commission a report in writing 
stating in detail the }llanner in which this order has been complied 
with. 
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FEDERAL TRADE COMMISSION 
v. 

SIFO PRODUCTS COMPANY. 
COMPLAINT, FINDINGS AND OitDER IN THE l\IATTER OF THE ALLEGED VIo

LATION OF SECTION II OF AN ACT OF CONGRESS Al'PltOVED SEPTEMBER 

26, 1914. 
Docket 474-Februury 29, 1924. 

SYLLABUS. 

Where a corporation engaged in the manufact'ure and sale of a composition 
felt base rooting material containing no rubber and made in varying 
weights and thicknesses; in accordance with the practice of some manu
facturers in so designating their smooth quality roofing to distinguish the 
same from other qualities not so finished, designated, advertised, labeled 
and sold the same as " rubber" roofing, and, in accordance with the prac
tice of manufacturers and deulet·s, as one-ply, two-ply, and three-ply, as 
the case might be; with the capacity and tendency to· mislead part of the 
trade and the general purchasing public In reference to the composition 
and manufacture ot such roofing and into believing that in purchasing 
the rooting of said corporation it was In fuct buying a product composed 
wholly or ptJrtly of t·ubber and consisting of two or three plies, layers, or 
thicknesses, respectively: 

lield, That such pructices, under the circumstances set forth, constituted un 
fair methods of competition. 

Mr. John R. Dowlan for the Commission. 

COMPLAINT. 

The Federal Trade Commission having reason to believe, from a 
Preliminary investigation made by it, that the Sifo Products Com
pany, hereinafter referred to as respondent, has been and now is 
using unfair methods of competition in interstate commerce in 
violation of the provisions of Section 5 of the Act of Congress ap
proved September 26, 1914, entitled "An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
Purposes," and it appearing that a proceeding by it in respect thereof 
~ould be to the interest of the public, issues this complaint, stating 
lts charges in that respect, on information and belief as follows: 

PARAGRAPH 1. That the respondent, Sifo Products Company, is 
and at all times hereinafter mentioned was a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
~tate of Minnesota, having its principal office and place of business 
In the city of St. Paul, in said State, now and for more than two 
Years last pnst engaged in the manufacture and sale of a composition 
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felt-base roofing material and in the shipment thereof from its 
place of manufacture to purchasers thereof in other States of the 
United States, and the District of Columbia, in direct competition 
with numerous other persons, copartnerships, and corporations 
similarly engaged. 

PAR. 2. That for a period of more than two years last past the 
respondent, in the conduct of its business of manufacturing, selling, 
and shipping composition felt-base roofing• material in interstate 
commerce as aforesaid, ha~ used the word "rubber" in its labels, 
advertising and other printed matter to characterize and describe 
its said product; that said characterization or description is false and 
misleading in that said product contains no rubber in its composi
tion, and has the effect of creating an impression and belief among 
the trade and general public that respondent's said product is com
posed wholly or partly of rubber and the further effect of inducing 
purchasers to give to said product an undue preference over similar 
products of competitors that are not so characterized and described. 

PAR. 3. That for a period of more than two years last past the 
respondent, in the conduct of its business of manufacturing, selling, 
and shipping composition felt-base roofing material in interstate 
commerce as aforesaid, has used the terms "one-ply," "two-ply," 
and "three-ply" to designate and describe the different degrees of 
thickness of its said product; that said designation or description is 
false and misleading in that said product in its different degrees 
of thickness consists of but one layer or ply, and has the effect of 
creating an impression and belief among- the trade and general 
public that respondent's said product consists of so many separate 
layers of felt, and the further effect of inducing purchasers to give 
the same product an undue preference over similar products of com
petitors that are not so designated and described. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER. 

Pursuant to an Act of Congress approved September 2G, 1914, the 
Federal Trade Commission issued and served its complaint upon 
the respondent, SiFo Products Company, charging it with the use 
of unfair methods of competition in commerce, in violation of the 
provisions of said act. The respondent having entered its appear
ance and filed its answer herein, a stipulation as to the facts was 
entered into by counsel for the Commission and respondent, to be 
taken in lieu of evidence, and thereupon this proceeding came on for 
final hearing, and the Commission, having duly considered the 
record and being now fully advised in the premises, makes this its 
findings as to the facts and conclusion: 
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FINDINGS AS TO THE FACTS. 

P ARAGRAPII 1. Respondent is a corporation, organized under the 
laws of the State of Minnesota, having its principal office and place 
of business in the City of St. Paul, Minnesota, and now and for 
more than two years last past engaged in the manufacture and sale 
of a composition felt-base roofing material, which it sells and ships 
in commerce to purchasers in other States of the United States 
and the District of Columbia, in direct competition with other 
persons, partnerships and corporations similarly engaged. 

PAn. 2. The above-mentioned composition felt-base roofing rna
tel ial, which is hereinafter referred to as asphalt roofing as com-· 
monly and customarily made by the several manufacturers thereof, 
including respondent, is composed of a base of felt made of rag 
waste and other materials, impregnated and coated with asphalt. 
llcspondent, in connection with the marketing of its said product 
and to advertise and distribute the same uses samples of the various 
kinds and brands of its said asphalt roofing, such samples being 
enclosed in a printed or cardboard cover, and respondent also uses 

• printed circulars and other printed matter which it distributes to 
jobbers, retail dealers and others who might be interested in the 
purchase or use of said roofing, and in addition thereto respondent 
places upon its said product labels descriptive thereof with the 
results hereinbelow set out. For many years prior to the filing of 
the complaint herein, it has been the custom and practice of several 
but not all of the manufacturers of asphalt roofing to designate and 
describe a certain grade or quality of said asphalt roofing, to wit, 
a smooth quality as "Rubber Roofing," to distinguish that smooth 
quality of roofing from the other qualities of roofing not so finished 
but surfaced with slate or other mineral substances, notwithstanding 
the fact that there was and is no rubber used in the composition 
?f the above described roofing; in like manner the respondent upon 
lts said labels and in various circulars and other advertising matter 
prior to the filing of the complaint displayed or caused to be dis
played the name or term "rubber" in connection with its said 
asphalt roofing, as hereinbefore set out . 
. The use by .respondent of the word "rubber," as above described, 
1 ~ a false and misleading characterization, designation and descrip
tion of its asphalt roofing and has the tendency and capacity to 
create a false impression and belief among part of the roofing trade 
and the general publie that respondent's said asphalt roofing and 
other roofing of the same type is composed wholly or partly of 
tubber, and to deceive and mislead the general purchasing public 
ll.nd part of the trade into the belief that in purchasing respondent's 
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said asphalt roofing it is in fact purchasing a roofing composed 
wholly or partly of rubber. 

PAR. 3. The above described asphalt r'oofing as commonly made 
by the several manufacturers thereof, including respondent, con
sists of one single piece of felt impregnated and coated, as afore
said, and not of two or more plies, layers or thicknesses, superim
posed one upon the other and made into one piece, the terms "one, 
two, and three ply" being applied simply to the different thick
nesses and weights of such roofing; respondent's said asphalt roofing 
has always consisted of one single piece of felt, impregnated and 
coated as hereinbefore set out, made in differing weights and thick
nesses to which respondent applies the terms "one, two, and three 
ply "; likewise for a number of years last past and prior to the filing 
of the complaint herein it has been the practice of manufacturers of 
and dealers in asphalt roofing to designate and describe the differ~nt 
weights or thicknesses of such roofing by the use of the terms "one
ply," "two-ply," and "three-ply," notwithstanding the fact that 
such roofing consists of one ply, layer or thickness only, and respond
ent followed that practice has hereinbefore set out. 

The use by the respondent of the words, "two-ply" and "three- • 
ply," as above described, is a false and misleading designation and 
description of its asphalt roofing nnd has the tt>ndency and capacity 
to create a false impression and belief among part of the roofing 
trade and the general public that respondent's said roofing and 
other roofing of the same type consists of two or more plies, layers, 
or thicknesses, nnd to deceive and mislead the general purchasing 
public and part of the trade into the belief that in purchasing re
spondent's said roofing it is in fact purchasing a roofing that con
sists of two or more plies, layers, or thicknesses. 

CONCLUSION, 

The practices of the respondent, under the conditions and cir
cumstances described in the foregoing findings as to the facts, are 
unfair methods of competition in inter.state commerce, and constitute 
a violation of the Act of Congress approved September 26, 1914, 
entitled "An Act To create a Federal Trade Commission, to define 
its powers and duties, and for other purposes." 

l'tiODIFIED ORDER TO CEASE AND DESIST,1 

This proceeding having been heard by the Federal Trade Com· 
, mission upon the complaint of the Commission, the answer of 

1 :Wade u of 1une 16, lllU. 
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respondent, the stipulation as to the facts entered into by counsel 
for the Commission and the respondent, and the Commission having 
made its findings as to the facts, with its conclusion that the re
spondent has violated the provisions of the Act of Congress ap
proved September 26, 1914, entitled "An Act To create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes," 

It i8 now ordered, That respondent, SiFo Products Company, its 
agents, servants, employees and representatives do cease and desist-

From employing or using in connectio11 with the sale of roofing 
material not composed of rubber the word "Rubber," alone or in 
combination with any other word or words to describe its product; 
(a) in circulars, booklets or other advertising matter; or (b) as, 
or in connection with, or as part of, a trade name or bt·and for such 
roofing; or (c) on labels, covers or wrappers for, or on rolls of, 
such roofing; and 

From employing or using in connection with the sale of roofing 
material not composed of two or more plies, layers or thicknesses 
the words "two-ply" or "three-ply," alone or in combination with 
any other word or words to describe its product; (a) in circulars, 
booklets or other advertising matter; or (b) as, or in connection 
with, or as part of, a tro.de name or brand for such roofing; or (c) 
on labels, covers or wrappers for, or on rolls of, such roofing. 

It is further ordered, That the respondent, within thirty (30) 
days from notice hereof, file with the Commission a report in writ
ing stating in detail the manner in which this order has been com
plied with. 

The Commission also made similar findings and orders, as of 
February 29, 1924, in the following cases: ' 

OERTEL RooFING :MANUFACTURING Co., of East St. Louis, Ill. 
Docket 475. Appearances: Mr. John R. Dowlan for the Commis
sion; Mr.ltfm·tin F. OelL?nke and Mr. William E. Wheeler, of East 
St. Louis, Ill., for respondent. 

McliENRY-MILLIIOUSE MANUFACTURING Co., of South Bend, Ind. 
Docket 479. Appearances: Mr. John R. Dowlan for the Commission. 

SYLVESTER L. 'VEAVER, TRADING AS TnE 'VEAVER RooF Co., of Los 
Angeles, Cal. Docket 4!>0. Appearances: Mr. Jolm R. Dowlan for 
the Commission. 
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Complaint. 7F.T.O. 

FEDERAL TRADE COMMISSION 
v. 

STOWELL MANUFACTURING COMPANY. 

COliiPLAINT, FINDINGS AND ORDER IN THE llfA1'TER OF THE ALLEGED VIOLA• 

TION OF SECTION ~ OF AN ACT OF CONGRESS APPROVED SEP'l'ElllllER 

26, 1914. 
Docket 476--February 29, 1924. 

SYLLABUS. 

Where a corporation engaged in the manufacture and sale of a composltlon 
felt base roofing material co11tainlng no rubber and made In varying 
weights and thicknesses; respectively designated, advertised, labeled and 
sold the same as "rubber" roofing and as one-play, two-ply, and three-ply, 
as the case might be, In accordance with the practice of some of Its com
petitors, but contrary to that of many others, who had discontinued the 
same; with the capacity and tendency to mislead part of the trade and the 
general purchasing pulJllc in reference to the composition and manufacture 
of such roofing, and Into believing that In purchasing the roofing of said 
corporation It was in fact buying a product composed wholly or partly of 
rubber and consisting of two or three plies, layers, or thicknesses, respec· 
tlvely, and with the intent anu et!ect of inducing the purchase thereof 
in preference to the products of competitors : 

Jlcld, That such practices, under the circumstances set forth, constituted 
unfair methods of comtlctltlon. 

Mr. John R. DoMlan for the Commission. 
Mr. Daniel Loeb, Receiver, of Jersey City, N. J., for respondent. 

COMPLAINT. 

The Federal Trude Commission having reason to believe from a. 
preliminary investigation made by it, that the Stowell Manufactur
ing Company, hereinafter referred to as respondent, has been and 
now is using unfair methods of competition in interstate commerce 
in violation of the provisions of Section 5 of the Act of Congre~s 
approveil September 2G, 1914, entitled "An Act to create a Federal 
Trade Commission, to define its powers and duties, ani! for other 
purposes," and it appearing that a proceeding by it in respect thereof 
would be to the interest of the public, issues this complaint, stating 
its charges in that re5pect on information and belief as follows: 

PARAGRAPH 1. That the respondent, Stowell Manufacturing Com· 
pany, is and at all times hereinafter mentioned was a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of New Jersey, having its principal olfice and 
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place of business in the city of Jersey City, in said State, now and 
for more than two years last past engaged in the manufacture and 
sale of a composition felt-base roofing material and in the shipment 
thereof from its place of manufacture to purchasers thereof in other 
States of the United States, and the District of Columbia, in direct 
competition with numerous other persons, copartnerships and cor
porations similarly engaged. 

PAR. 2. That for a period of more than two years last past the 
respondent, in the conduct of its business of manufacturing, selling 
and shipping composition felt-base roofing material in interstate 
commerce as aforesaid, has used the word "rubber" in its labels, 
advertising and other printed matter to characterize and describe 
its said product; that said characterization or description is false 
and misleading in that said product contains no rubber in its compo
sition, and has the effect of creating an impression and belief among 
the trade and general public that respondent's said product is com
posed wholly or partly of rubber and the further effect of inducing 
purchasers to give to said product an undue preference over similar 
products of competitors that are not so characterized and described. 

PAR. 3. That for a period of more than two years last past the 
respondent, in the conduct of its business of manufacturing, selling 
and shipping composition felt-base roofing material in interstate 
commerce as aforesaid, has used the terms "one-ply," "two-ply," 
and "three-ply" to designate and describe the different degrees of 
thickness of its said product; that said designation or description 
is false and misleading in that said product in its different degrees 
of thickness consists of but one layer or ply, and has the effect of 
creating an impression and belief among the trade and general pub
lic that respondent's said product consists of so many separate layers 
of felt, and the further effect of inducing purchasers to give the 
said product an undue preference over similar products of competi
tors that are not so designated and described. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER. 

Pursuant to an Act of Congress approved September 26, 1914, the 
Federal Trade Commission issued and served its complaint upon 
the rt'spondent, Stowell Manufacturing Company, charging it with 
the use of unfair methods of competition in commerce in violation 
of the provisions of said act. The respondent having entered its 
appearance and filed its answer herein, a statement of facts was 
agreed upon by counsel for the Commission and respondent, to be 
taken in lieu of evidence, and thereupon this proceeding came on 
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for final hearing, and the Commission, having duly considered the 
record and being now fully ad vised in the premises, makes this its 
findings as to the facts and conclusion: 

FINDINGS AS TO THE FAcn'S, 

P ABAGRAPII 1. Rrspondent is, and was at all times hereinafter 
mentioned, a corporation organized, existing and doing business 
under and by virtue of the laws of the State of New Jersey, having 
its principal office and place of business in the city of Jersey City, 
in said State, and now, and continuously since 1892 engaged in the 
manufacture of composition felt-base roofing material which is 
hereinafter referred to as asphalt roofing and in the sale and ship
ment thereof from respondent's place of manufacture to the pur
chas~'rs thereof in the several States of the United States in direct 
competition with numerous persons, copartnerships and corpora
tions similarly engaged. For upwards of twenty years asphalt 
roofing has been manufactured by many other manufacturers and 
there are now over fifty concerns manufacturing such asphalt roof
ing in the United States. Respondent has been, and is, in direct 
competition with all of these concerns in the sale of such roofing. 
Respondent's aggregate sales of asphalt roofing for a period of ten 
years prior to January 1, 1920, exceeded $1,000,000; for a period 
of five years prior to January 1, 1020, exceeded $900,000; for the 
period of one year prior to January 1, 1920, exceeded $3!30,000; and 
for a period of one year prior to January 1, 1921, as estimated by 
respondent, exceeded $JOO,OOO. 

P .AR. 2. The asphalt roofing above referred to as commonly made 
by respondent and the several manufacturers thereof was and is 
composed of a base of felt made of rag waste and of other materials 
impregnated and coated with asphalt. Respondent, in the conduct 
of its business, applies and affixes labels to, and issues samples of, 
asphalt roofing manufactured by it, such samples consisting of 
small pieces of the roofing itself, which are enclosed in printed paper 
of cardboard covers; respondent also issues printed circulars and 
other advertising matter, advertising such asphalt roofing; a portion 
of the samples, circulars and other advertising matter so issued is 
by respondent sent and distributed to persons who are or might be 
interested in the purchase and subsequent use of asphalt roofing, and 
large quantities thereof are by respondent sent to dealers and others 
who are or might be interested in the purchase and subsequent sale 
of such roofing to be used by them in such subsequent sale to other 
retail dealers or to the general purchasing public; and such samples, 
circulars and other advertising matter have reached, and now reach 
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the general purchasing public through such means. For many years 
last past it has been the practice of several but not of all ·of the 
manufacturers of asphalt roofing to designate and describe the same 
as "rubber" roofing, notwithstanding the fact that there was and is 
no rubber used in the composition of such roofing; many of the said 
manufacturers who have heretofore used the term "rubber" to 
designate and describe such asphalt roofing have within the past 
three years, because of its ambiguous and misleading character, 
ceased to use the term " rubber "; the respondent in said labels, cir
culars and other advertising matter and until about the month of 
January, 1920, in said sample covers, likewise used the word or term 
"rubber" to characterize and describe the asphalt roofing manufac~ 
tured by it, notwithstanding the fact that such roofing was not and 
is not composed either in whole or in part of rubber, examples of 
such use by respondent of the word "rubber" being the branding 
and advertising of its said roofing as" Durite Rubber Roofing" and 
"Eureka Rubber Roofing"; it was and is intended by respondent 
that the bbels, sample covers, circulars and other ad,·ertising matter 
hereinbefore and hereinafter referred to and the contents thereof and 
statements therein should reach the general purchasing public in the 
manner hereinbefore described for the purpose of increasing the sale 
of respondent's roofing and inducing such purchasing public to 
choose and purchase the roofing manufactured by respondent in pref
erence to the roofing of competitors of respondent; and said labels, 
sample covers, circulars and other advertising matter and the con
tents thereof and statements therein did induce the general public 
to choose and purchase respondent's said roofing in preference to 
the roofing of competitors of respondent. · 
. The use by respondent of the word "rubber" as above described 
l~ a false and misleading characterization, description and designa
tion of its asphalt roofing; has the tendency and capacity to create 
a false impression and belief among part of the roofing trade and the 
general public that respondent's said roofing and other roofing of the 
sa~e type is composed wholly or partly of rubber and to deceive and 
.nuslead the general purchasing public and part of the trade into 
the belief that in purchasing respondent's said roofing it is, in fact, 
purchasing roofing composed wholly or partly of rubb~r; and did, 
~ fact, materially assist in causing prospective purchasers of roofing 
t~ choose and purchase respondent's said roofing in preference to 

e roofing of competitors of respondent. 
th pAn, 3. Asphalt roofing, as commonly made by respondent and 

e several manufacturers thereof, always consisted and consists of 
~ne single piece of felt impregnated and coated as hereinbefore set 
orth; it is offered for sale and sold by respondent and is cus-
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tomarily offered for sale and sold by other manufacturers thereof in 
rolls which contain approximately 108 square feet, this quantity 
being customarily called by such manufacturers, and in the roofing 
trade generally, a "square"; it is customarily offered for sale and 
sold by respondent, and by the other manufacturers thereof, in at least 
three approximate weights of 35 pounds, 45 pounds, and 55 pounds 
per square; and the different weights or thicknesses of such roofing 
were and are made by using different weights and thicknesses of the 
single felt piece. For many years last past it has been the practice 
of several, but not all, of the manufacturers of asphalt roofing to 
designate and describe the different weights and thiclrnesses of such 
roofing by the terms "1 ply," "2 ply" and "3 ply," notwithstanding 
the fact that such roofing consisted of one ply, layer or thickness only 
and did not and does not consist of two or more plies, layers or 
thicknesses of felt, superimposed one upon the other and made into 
one piece by impregnating, binding, or otherwise fastening together 
such plies, layers or thiclrnesscs; many of said manufacturers of 
such roofing who have heretofore used the terms "1 ply," "2 ply," 
and "3 ply" to designate and describe the different weights and 
thicknesses of such roofing have within the past three years, because 
of their ambiguous and misleading character, ceased to use the terms 
"1 ply," "2 ply" and "3 ply"; the respondent for the past several 
years in the labels, sample covers, circulars and other advertising 
matter hereinbefore referred to, likewise used the terms "1 ply," 
"2 ply " and "3 ply" to designate and describe the different weights 
and thicknesses of the asphalt roofing manufactured and sold by it, 
notwithstanding the fact that such roofing consisted of one single 
piece of felt impregnated and coated as aforesaid and not of two 
or more plies, layers and thicknesses or felt superimposed one upon 
the other and made into one piece. 

The use by respondent of the words "2 ply" and " 3 ply," as above 
described, is a false and misleading designation and description 
of its asphalt roofing; has the tendency and capacity to create a 
false impression and belief among part of the roofing trade and the 
g~neral public that respondent's said roofing and other roofing of 
the same type is composed of two or more plies, layers or thick· 
nesses, and to deceive and mislead the general purchasing public 
and part of the trade into the belief that in purchasing respondent's 
said roofing, it is, in fact, purchasing a roofing composed of two, 
or more, plies, layers or thiclrnesses; and did, in fact, materially as· 
sist in causing prospective purchasers of roofing to choose and pur· 
chase respondent's said roofing in preference to the roofing of com· 
petitors of respondent. 
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OONCJ,USION. 

The practices o:f the respondent, under the conditions and circum
stances described in the foregoing findings as to the facts, are unfair 
methods of competition in interstate commerce and constitute a 
violation of the Act of Congress approved September 26, 1914, en
titled "An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes." 

l!ODIFIED ORDER TO CEASE AND DESIST.1 

This proceeding having been heard by the Federal Trade Commis
sion upon the complaint of the Commission. the answer of respond
ent, the statement of facts agreed upon between counsel for the 
Commission and the respondent, and the Commission having made 
its findings as to the facts, with lts conclusion that the respondent 
has violated the provisions of the Act of Congress approved Septem
ber 26, 1914, entitled "An Act to create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes," 

It is now ordered, That respondent, Stowell Manufacturing Com
pany, its agents, servants, employees and representatives do cease 
and desist-

From employing or using in connection with the sale of roofing 
material not composed of rubber the word "Rubber," alone or in 
combination with any other word or words to describe its product: 
.<a) in circular.s, booklets or other advertising matter; or (b) as, or 
ln connection with, or as part of, a trade name or brand for such 
roofing; or (c) on labels, covers or wrappers for, or on rolls of, such 
roofing; and 

From employing or using in connection with the sale of roofing 
material not composed of two or more plies, layers or thickn~sscs the 
Words "2 ply" or "3 ply," alone or in combination with any other 
Word or words to describe its products: (a) in circulars, booklets or 
other advertising matter; or (b) as, or in connection with, or as 
Part of, a trade name or brand for such roofing; or (c) on labels, 
covers or wrappers for, or on rolls of, such roofing. 

It is further ordered, That the respondent, within thirty (30) days 
from notice hereof, file with the Commission a report in writing 
stating in detail the manner in which this order has been complied 
"With. 

'~ade as of June 16, 1924. 
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The Commission also made similar findings and orders, as of 
February 29, 1924:, in the following cases: 

INTERNATIONAL RooFING MANUFACTUniKG Co. of Chicago, Ill., 
Docket 480, the aggregate sales of which company's asphalt roofing, 
according to the findings, exceeded $400,000 a year for the two years 
preceding 1921. Examples of the use of the word rubber: "Inter
national Star Rubber Roofing" and " International Mica Rubl:Jer 
Roofing." Appearances: Mr. John R. Dowlan for the Commission; 
Mr. Clarl.: Mcl{ircher of McKircher & Link of New York, N. Y., 
for respondent. 

H. W. JonNs-MANVILLE Co. of New York City, Docket 483, the 
aggregate sales of which company's asphalt roofing, according to the 
findings, for the six years prior to January 1, 1920, exceeded $7 ,. 
000,000, and for the year prior to J anunry 1, 1!>20, exceeded $2,000,000. 
Examples of the use of the word rubber: "Pilot Rubber Type Roof
ing," "Regal Roofing, The llest All-around Rubber Type Roofing" 
and the "better grade 'rubber' roofing." Appearances: Mr. J okn 
R. Dou•lan for the Commission. 

II. F. 'VATSON Co. of Erie, Pa., Docket 488, the aggregate sales 
of which company's asphalt roofing, according to the findings, have 
exceeded $500,000 a year for the five years preceding April 1, 1!>21. 
Exam pies of the use of the word rubber: "Rubber Roofing" nnd 
"Reliable Rubber Roofing." Appearances: Mr. John R. Dowlan 
for the Commission; Mr. Clark Mcl(ircher of :McKircher & Link 
of New York, N. Y., for respondent. 
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Complaint. 

FEDERAL TRADE COMMISSION 

v. 

DECKMAN-DAWSON ROOFING COMPANY. 

COMPLAINT, FINDINGS AND ORDER IN TilE MATTER OF THE ALLEGED VIO

LATION OF SECTION 5 OF AN ACT OF CONGRESS APPROVED SEP'l'El\InER 

20, 1914. 

Docket 477-February 29, 1924. 
SYLLABUS. 

Where a corporation engaged in the manufacture and sale of composition felt
base roofing material containing no rubber and made in varying weights 
and thicknesses; In accordance with the practice of some manufacturers 
in so designating their smooth qualifying rooting to distinguish the same 
from other roofing not so designated, advertised, labeled and sold the 
same as "rubber" roofing, and, in accordance with the practice of manu
facturer·s ond dealers, as one-ply, two-ply, and three-ply, us the case might 
be; with the capacity and tendency to mislead part of the trading and the 
general purchasing public in reference to the composition and manufactm·e 
of such roofing, notwithstanding the absence of any intention so to do, 
and into believing that in purchasing the roofing of said corporation it was 
in fact buying a product composed wholly or partly of rubher and con
sisting of two or three plies, layers, or thicknesses, respectively: 

Ileld, Tbot such practl<>es, under the circumstances set forth, constituted un
fair methods of con1petltlon. 

Mr. John R. Dowlan for the Commission. 
Mr. E'dwin P. Grosvenor, of Cadwalader, Wickersham & Taft of 

New York City, for respondent. 

COMPLAINT. 

The Federal Trade Commission having reason to bE>lieve from a 
preliminary investigation made by it, that the Beckman-Dawson 
~ompany, hereinafter referred to as r('spondent, has been and now 
Is using unfair methods of competition in interstate commerce in 
'\'iolation of the provisions of Section 5 of an Act of Congress ap
proved September 2G, 1!>14, entitled "An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
Purposes," and it appearing that n. proceeding by it in respect 
thereof would be to the interest of the public, issues this complaint, 
stating its charges in that respect on information and belief as 
follows: 
• PAnAGRAPII 1. That the respondent, Beckman-Dawson Company, 
18 and at all times hereinafter mentioned, was a corporation organ-
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ized, existing and doing business under. and by virtue of the laws of 
the State of Illinois, having its principal office and place of business 
in the city of Chicago, in said State, now and for more than two 
years last past engaged in the manufacture and sale of a composition 
felt-base roofing material and in the shipment thereof from its 
place of manufacture to purchasers thereof in other States of the 
United States, and the District of Columbia, in direct competition 
with numerous other persons, copartnerships and corporations simi
larly engaged. 

PAn. 2. That for a period of more than two years last past the 
respondent, in the conduct of its business of manufacturing, selling 
and shipping composition felt-base roofing material in interstate 
commerce as aforesaid, has used the word "rubber" in its labels, 
advertising and other printed matter to characterize and describe 
its said product; that said characterization or description is false 
and misleading in that said product contains no rubber in its com
position, and has the effect of creating an impression and belief 
among the trade and general public that respondent's said product 
is composed wholly or partly of rubber and the further effect of 
inducing purchasers to give to said product an undue preference 
over similar products of competitors that are not so characterized 
and described. 

PAn. 3. That for a period of more than two years last past the 
respondent, in the conduct of its business of manufacturing, selling 
and shipping composition ielt-base roofing material in interstate 
commerce as aforesaid, has used the terms "one-ply," "two-ply," 
and "three-ply" to designate and describe the different degrees of 
thickness of its said product; that said designation or description is 
false and misleading in that said product in its different degree8 of 
thickness consists of but one layer or ply, and has the effect of creat
ing an impression and belief among the trade and general public that 
respondent's said product consists of so many separate layers of felt, 
and the further effect of inducing purchasers to give the said product 
an undue preference oYer similar products of competitors that are 
not so designated and described. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER. 

Pursuant to an Act of Congress approved September 26, 1914, 
the Federal Trade Commission issued and served its complaint upon 
the respondent, Beckman-Dawson Roofing Company, charging it 
with the use of unfair methods of competition in commerce, in vio
lation of the provisions of said act. The respondent having entered 
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its appearance and filed its answer herein, a stipulation as to the 
facts was entered into by counsel for the Commission and respondent, 
to be taken in lieu of evidence, and thereupon this proceeding came 
on for final hearing, and the Commission, having duly considered 
the record and being now fully advised in the premises, makes this 
its findings as to the facts and conclusion: 

FINDINGS AS TO THE FACTS. 

P ARAGRAPII 1. Respondent is a corporation, organized under the 
la.ws of the State of Illinois, having its principal office and place of 
business in the city of Chicago, in said State, and now and for more 
than two years last past engaged in the manufacture and sale of a 
composition felt-base roofing material, which it sells and ships in 
commerce to purchasers in other States of the United States and the 
District of Columbia, in direct competition with other persons, 
partnerships and corporations similarly engaged. 

PAn. 2. The above-mentioned composition felt-base roofing mate
rial, which is hereinafter referred to as asphalt roofing, as com
monly and customarily made by the several manufacturers thereof, 
including respondent, is composed of a base of felt made of rag 
Waste and other materials, impregnated and coated with asphalt. 
Respondent, in connection with the marketing of its said product 
and to advertise and distribute the same, uses samples of the various 
kinds and brands of its said asphalt roofing, such samples being 
enclosed in a printed or cardboard cover, and respondent also uses 
printed circulars and other printed matter which it distributes to 
jobbers, retail dealers and others who might be interested in the 
purchase or use of said roofing, and in addition ·thereto respondent 
places upon its said product labels descriptive thereof. For many 
Years prior to the filing of the complaint herein, it has been the 
custom and practice of several but not all of the manufacturers of 
asphalt roofing to designate and describe a certain grade or type of 
said asphalt roofing, to wit, a smooth type as "Rubber Roofing," to 
distinguish that smooth type of roofing from the other types of 
roofing not so finished but surfaced with slate or other mineral 
substances, notwithstanding the fact that there was and is no rubber 
Used in the composition of the above-described roofing; in like 
manner, the respondent, prior to the filing of the complaint herein 
branded, labeled and described its said asphalt roofing as "rubber" 
roofing and in so doing displayed or caused to be displayed upon its 
said labels and in various circulars and other advertising matter the 
name or term "rubber" in connection with its said asphalt roofing. 

88231°-2(}-voL 7-23 
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The usc by respondent of the word "rubber," as above described, 
is a false and misleading characterization, designation and descrip
tion of its asphalt roofing and, notwithstanding the absence of any 
intention on the part of the respondent to deceive, has the tendency 
and capacity to create a false impression and belief among the roof
ing trade and general public that respondent's said asphalt roofing 
and other roofing of the same type is composed wholly or partly 
of rubber, and to deceive and mislead the general purchasing public 
into the belief that in purchasing respondent's said asphalt roofing 
it is ln fact purchasing a roofing composed wholly or partly of 
rubber. 

PAR. 3. The above-described asphalt roofing as commonly made 
by the several manufacturers thereof, including respondent, consists 
of one single piece of felt impregnated and coated, as aforesaid, and 
not of two or more plies, layers or thicknesses, superimposed one 
upon the other and made into one piece, the terms "one, two, and 
three ply" being applied simply to the different thicknesses and 
weights of such roofing; respondent's said asphalt roofing has al
ways consisted of one single piece of felt, impregnated and coated as 
hereinbefore set out, made in differing weights and thicknesses to 
which respondent applies the terms, "one, two and three ply"; 
likewise for a number of years last past and prior to the filing of 
the complaint herein it has been the practice of manufacturers of 
and dealel"s in asphalt roofing to desih'11ate and describe 'the different 
weights or thicknesses of such roofing by the use of the terms "one
ply," "two-ply," and "three-ply," notwithstanding the fact that 
such roofing consists of one-ply, layer or thickness only, and re
spondent followed that practice as hereinbefore set out and branded, 
labeled and described its said asphalt roofing as "one-ply," "two
ply," and "three-ply." 

The use by the respondent of the words, "two-ply" and "three
ply," as above described, is a false and misleading designation and 
description of its asphalt roofing and, notwithstanding the absence 
of any intention on the part of respondent to deceive has the ten
dency and capacity to create a false impression anJ belief among 
the roofing trade and general public that respondent's said roofing 
and other roofin~ of the same type consists of two or more plies, 
layers or thicknesses, and to deceive and mislead the general pur
chasing public into the belief that in purchasing respondent's said 
roofing it is in fact purchasing a roofing that consists of two or 
more plies, layers or thicknesses. 
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CONCLUSION. 

The practices of the respondent, under the conditions and cir
cumstances described in the foregoing findings as to the facts, are 
unfair methods of competition in interstate commerce, and consti
tute a violation of the Act of Congress approved September 26, 
1914, entitled "An Act To create a Federal Trade Commission, to 
define its powers and duties, and for other purposes." 

l\IODIFIED ORDER TO CEASE AND DESIST.1 

This proceeding having been heard by the Federal Trade Commis
sion upon the complaint of the Commission, the answer of respond
ent, the stipulation as to the facts entered into by counsel for the 
Commission and the respondent, and the Commission having made 
its findings as to the facts, with its conclusion that the respondent 
has violated the provisions of the Act of Congress approved Septem
ber 26, 1914, entitled "An Act to create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes," 

It is now ordered, That respondent, Beckman-Dawson Roofing 
Company, its agents, servants, employees and representatives do 
cease and desist-

From employing or using in connection with the sale of roofing 
material not composed of rubber the word "Rubber," alone or in 
combination with any other word or words to describe its product: 
(a) in circulars, booklets or other advertising matter; or (b) as, or • 
in connection with, or as part of, a trade name or brand, for such 
roofing; or (c) on labels, covers or wrappers for, or on rolls of, such 
roofing; and 

From employing or using in connection with the sale of roofing 
material not composed of two or more plies, layers or thicknesses 
the terms "two-ply" or "three-ply," alone or in combination with 
any words or terms to describe its product: (a) in circulars, booklets 
or other advertising matter; or (b) as, or in connection with, or as 
Part of, a trade name or brand for such roofing, or (c) on labels, 
covers or wrappers for, or on rolls of, such roofing. 

It is further ordered, That the respondent, within thirty {30) days 
from notice hereof, file with the Commission a report in writing 
stating in detail the manner in which this order has been complied 
with. 

'llade &II or June 16, 1024. 
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The Commission as of the same date also made similar findings 
and orders in the following cases : · 

AMALGAMATED RooFING Co. of Chicago, Ill. Docket 481. Ap
pearances: Mr. John R. Dowlan for the Commission; Mr. Edwin P. 
Grosvenor of Cadwalader, Wickersham & Taft, of New York City, 
for respondent. 

THE CHATFIELD MANUFACTURING Co. of Chicago, Ill. Docket 482. 
Appearances: Mr. John R. Dowlan for the Commission; Mr. Ed
win P. Grosvenor of Cadwalader, Wickersham & Taft, of New York 
City, for respondent. 

KEYSTONE RooFING MANUFACTURING Co. of York, Pa. Docket 
484. Appearances: Mr. John R. Dowlan for the Commission; Mr. 
Edwin P. Grosvenor of Cadwalader, Wickersham & Taft, of New 
York City, for respondent. 

TuE PIIILIP CAREY Co. of Lockland, Ohio.1 Docket 487. Appear
ances: Mr. John R. Dowlan for the Commission; Mr. Edwin P. 
Grosvenor of Cadwalader, Wickersham & Taft, of New York City, 
for respondent. 

THE PARAFFINE CoMPANIEs, INc, of San Francisco, Cal. Docket 
489. Appearances: Mr. John R. Dowlan for the Commission; Mr. 
Edwin P. Grosvenor of Cadwalader, "Wickersham & Taft, of New 
York City, for respondent. 

1 Tbls company Is not The Phlllp Carey Manufacturln~r Co, 
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FEDERAL TRADE COMMISSION 
v. 

DURABLE ROOFING MANUFACTURING COMPANY. 

COMPLAINT, FINDINGS AND ORDER IN TIIE l'>!ATTER OF THE ALLEGED 
VIOLATION OF SECTION II OF AN ACT OF CONGRESS APPROVED SEPTEMBER 
26, 1914, 

Docket 478-February 29, 1!>24. 
SYLLABus. 
Where a corporation engaged in the manufacture and sale of a composition 

felt-base roofing material containing no rubber and made in varying 
weights and thicknesses; respectively described, branded and labeled the 
same as "rubber" roofing and as one ply, two ply, and three ply, as the 
case might be, in accordance with the practice of some manufacturers but 
contrary to that of many others who bad discontinued the same; with the 
capacity and tendency to mislead part of the trade and the general 
purchasing public In reference to the composition and manufacture of such 
roofing, and Into bellevln:: that In purchasing the roofing of said corpora· 
tlon it wus in fuct buying a product composed wholly or partly of rubber 
and consisting of two or three plies, layers, or thicknesses, respectively, 
and with the intent and effect of inducing the purchase thereof in 
preference to the products of competitors: 

Held, That such practices, under the circumstances set forth, constituted 
unfuir methods of competition. 

Mr. John R. Dowlan for the Commission. 

COMPLAINT. 

The Federal Trade Commission having reason to believe, from a 
preliminary investigation made by it, that the Durable Roofing 
Manufacturing Company, hereinafter referred to as respondent, has 
been and now is using unfair methods of competition in interstate 
commerce in violation of the provisions of Section 5 of the Act of 
Congress approved September 26, 1914, entitled "An Act to create 
a Federal Trade Commission, to define its powers and duties, and for 
other purposes," and it appearing that a proceeding by it in respect 
thereof would be to the interest of the public, issues this complaint, 
stating its charges in that respect, on information and belief as 
follows: 
• PARAGRAPH 1. That the respondent, Durable Roofing Manufactur
Ing Company, is and at all times hereinafter mentioned was a corpor
ation organized, existing and doing business under and by virtue of 
the laws of the State of Oregon, having its principal office and place 
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of business in the city of Portland, in said State, now and for more 
than two years last past engaged in the manufacture and sale of a 
composition felt-base roofing material and in the shipment thereof 
from its place of manufacture to purchasers thereof in other States 
of the United States, and the District of Columbia, in direct com
petition with numerous other persons, copartnerships and corpora
tions similarly engaged. 

PAR. 2. That for a period of more than two years last past the 
respondent, in the conduct of its business of manufacturing, selling 
and shipping composition felt-base roofing material in interstate 
commerce as aforesaid, has used the word "Rubber" in its labels, 
advertising and other printed matter to characterize and describe 
its said product; that said characterization or description is false 
and misleading in that said product contains no rubber in its com
position, and has the effect of creating an impression and belief 
among the trade and general public, that respondent's said product 
is composed wholly or partly of rubber and the further effect of in
ducing purchasers to give to said product an undue preference over 
similar products of competitors that are not so. characterized and 
described. 

PAR. 3. That for a period of more than two years last past the 
respondent, in the conduct of its business of manufacturing, selling 
and shipping composition felt-base roofing material in interstate 
commerce as aforesaid, has used the terms "one-ply," "two-ply," 
and "three-ply" to designate and describe the different degrees of 
thickness of its said product; that said designation or description 
is false and misleading in that said product in its different degrees 
of thickness consists of but one layer or ply, and has the effect of 
creating an impression and belief among the trade and general 
public that respondent's said product consists of so many separate 
layers of felt, and the further effect of inducing purchasers to give 
the said product an undue preference over similar products of com
petitors that are not so designated and described. 

REPORT, FINDINGS AS TO TilE FACTS, AND ORDER. 

Pursuant to an Act of Congress approved September 26, 1914, 
the Federal Trade Commission issued and served its complaint 
upon the respondent, Durable Roofing Manufacturing Company, 
charging it with the use of unfair methods of competition in com
merce in violation of the provisions of said net. The respondent 
having entered its appearance and filed its answer herein, a stipu
lation as to the facts was entered into by counsel for the Commission 
and respondent, to be taken in lieu of evidence, and thereupon this 
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proceeding came on for final hearing, and the Commission, having 
duly considered the record and being now fully advised in the 
premises, makes this its findings as to the facts and conclusion: 

FINDINGS .AS TO THE FACTS. 

PARAGRAPH 1. The respondent, Durable Roofing Manufacturing 
Company, is nnd at all times hereinafter mentioned was a corpora
tion organized, existing and doing business under and by virtue of 
the laws of the State of Oregon, having its principal office and place 
of business in the city of Portland, in said State, now and for more 
than two years last past engaged in the manufacture and sale of a 
composition felt-base roofing material, which is hereinafter referred 
to as asphalt roofing, and in the shipment thereof from its place of 
manufacture to purchasers thereof in other States of the United 
States, and the District of Columbia, in direct competition with 
numerous other persons, copartnerships and corporations similarly 
engaged. 

PAn. 2. The asphalt roofing aboyc referred to as commonly made 
by respondent and the several manufacturers thereof was and is 
composed of a base of felt made of rag waste and other materials 
impregnated and coated with asphalt; and said asphalt roofing is 
customarily offered for sale and sold by respondent and other manu
facturers thereof and dealers therein, in rolls which contain approxi
mately 108 square feet each, such quantity being customarily called 
by the manufacturers thereof, and in the roofing trade generally, 
a "square"; respondent and the other manufacturers thereof cus
tomarily apply and affix to the rolls of such roofing a printed label 
designating and describing such roofing and containing the trade 
name or brand under which such roofing is intended to be, and is, 
sold to and purchased by the trade and the purchasing public and 
ultimate consumers. Respondent, in the conduct of its business, 
and to market and distribute the asphalt roofing so manufactured 
and sold by it in commerce among the several States as aforesaid, 
sells a portion of its rolls of such roofing with labels thereon which 
contain its own trade names and brands, such sales being made to 
consumers who use the same and to dealers by whom the same is 
resold under said labels to consumers, and the remainder of its rolls 
of such roofing is sold by respondent with labels thereon which con
tain other and different trade names and brands which are selected 
or designated by the respective purchasers thereof, such sales being 
made to dealers by whom the same is resold under said labels to 
consumers and others; it was and is intended by respondent that said 
labels and the contents thereof and statements therein should in 
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such manner reach the general purchasing public, for the purpose 
of increasing the sale of such asphalt roofing so manufactured and 
sold by respondent and for the purpose of inducing such public 
to choose and purchase such roofing in preference to roofing manu
factured and sold by competitors of respondent; and said labels 
and the contents thereof and statements therein did and do in this 
manner reach the general purchasing public, and did and do induce 
a substantial portion thereof to choose and purchase the asphalt 
roofing manufactured by respondent, in preference to roofing manu
factured and sold by competitors of respondent. For many years 
last past it has been the practice of several but not of all of the 
manufacturers of asphalt roofing to designate and describe the same 
as "rubber" roofing, notwithstanding the fact that there was and 
is no rubber used in the composition of such roofing; many of the 
said manufacturers who have heretofore used the term "rubber" 
to designate and describe such asphalt roofing have within the past 
three years, because of its ambiguous and misleading character, 
ceased to use the term "rubber"; likewise the respondent, for more 
than two years prior to the service upon it on December 17, 1919, 
of the complaint in this proceeding, upon said labels which were so 
selected or designated by the respective purchasers of its said asphalt 
roofing, displayed and used the name or term "rubber " in con
nection with other words, to describe and refer to, and as part of 
trade names and brands for, the roofing so sold, examples of such 
use of the word "rubber " being the describing, branding and label
ing of such roofing as "Galvanized Rubber Roofing, Monogram 
Brand," and "Standard Rubber Roofing." 

The use by respondents of the word "rubber" as above described 
is a false and misleading characterization, description and designa
tion of its asphalt roofing; has the tendency and capacity to create 
a false impression and belief among part of the roofing trade and 
the general public that respondent's said roofing and other roofing 
of the same type is composed wholly or partly of rubber and to de· 
ceive and mislead the general purchasing public and part of the 
trade into the belief that in purchasing respondent's said roofing 
it is, in fact, purchasing roofin.s composed wholly or partly of 
rubber; and did, in fact, materially assist in causing prospective pur· 
chasers of roofing to choose and purchase respondent's said roofing 
in preference to the roofing of competitors of respondent. 

PAn. 3. Asphalt roofing, as commonly made by respondent and 
the several manufacturers thereof, always consisted and consists of 
one single piece of felt impregnated and coated as hereinbefore set 
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forth; it is customarily offered for sale and sold by respondent, and 
by the other manufacturers thereof, in at least three approximate 
weights of 35 pounds, 45 pounds and 55 pounds per square; and the 
different weights or thicknesses of such roofing were and are made 
by using different weights and thicknesses of the single felt piece. 
For many years last past it has been the practice of several, but not 
all, of the manufacturers of asphalt roofing to designate and describe 
the different weights and thicknesses of such roofing by the terms 
"one ply," "two ply," and "three ply," notwithstanding the fact 
that such roofing consisted of one ply, layer or thickness only and 
did not and does not consist of two or more plies, layers of thick
nesses of felt, superimposed one upon the other and made into one 
piece by impregnating, binding, or otherwise fastening together 
such plies, layers or thicknesses; many of said manufacturers of 
such roofing who have heretofore used the terms "one ply," "two 
ply," and "three ply" to designate and describe the different weights 
and thiclmesses of such roofing, have within the past three years, 
because of their ambiguous and misleading character, ceased to use 
the terms "one ply," two ply," and "three ply "; the respondent 
for more than two years prior to the service upon it, on December 
17, 1919, of the complaint in this proceeding in the labels herein
before referred to and in other advertising matter made it a prac
tice to likewise use the terms" one ply," "two ply," and "three ply" 
to designate and describe the different weights and thicknesses of the 
asphalt roofing manufactured and sold by it, notwithstanding the 
fact that such roofing consisted of one single piece of felt impreg
nated and coated as aforesaid, and not of two or more plies, layers 
or thiclmcsses of felt superimposed one upon the other and made 
into one piece. 

The use by respondent of the words "two ply " and "three ply," 
as above described, is a false and misleading designation and de
scription of its asphalt roofing; has the tendency and capacity to 
create a false impression and belief among part of the roofing trade 
and the general public that respondent's said roofing and other 
roofing of the same type is composed of two or more plies, layers or 
thicknesses, and to deceive and mislead the general purchasing 
public and part of the trade into the belief that in purchasing re
spondent's said roofing, it is, in fact, purchasing a roofing composed 

• of two or more plies, layers or thicknesses; and did, in fact, materi
ally assist in causing prospective purchasers of roofing to choose 
and purchase respondent's said roofing in preference to the roofing 
of competitors of respondent. 
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CONCLUSION, 

The practices of the respondent, under the conditions and circum
stances described in the foregoing findings as to the facts, are unfair 
methods of competition in interstate commerce and constitute a 
violation of the Act of Congress approved September 26, 1914, en· 
titled "An Act To create a Federal Trade Commission, to define, 
its powers and duties, and for other purposes." 

liWDIFIED ORDER TO CEASE AND DESIST.1 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission, the answer of 
respondent, the stipulation as to the facts entered into by counsel 
for the Commission and the respondent, and the Commission having 
made its findings as to the facts, with its conclusion that the re
spondent has violated the provisions of the Act of Congress approved 
September 26, 1014, entitled "An Act To create a Federal Trade 
Commission, to define its powers and duties, and for other purposes," 

It is now ordered, that respondent, Durable Roofing Manufactur
ing Company, its agents, servants, employees, and representatives do 
cease and desist-

From employing or using in connection with the sale of roofing 
material not composed of rubber the word "Rubber" alone or in 
combination with any other word or words to describe its product: 
(a) in circulars, booklets or other advertising matter; or (b) as, 
or in connection with, or as part of, a trade name or brand for such 
roofing; or (c) on labels, covers or wrappers for, or on rolls of, such 
roofing; and 

From employing or using in connection with the sale of roofing 
material not composed of two or more plies, layers or thiclrnesses 
the terms "two ply" or "three ply," alone or in combination with 
any other words or terms to describe its product; (a) in circulars, 
booklets or other advertising matter; or (b) as, or in connection 
with, or as part of, a trade name or brand for such roofing; or (c) 
on labels, covers or wrappers for, or on rolls of, such roofing. 

• Order modified as ot June 16, 1024, 
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FEDERAL TRADE COl\IMISSION 
v. 

P. LORILLARD CO:MPANY, INC., TilE CINCINNATI 
WHOLESALE TOBACCO ASSOCIATION ET AL. 

COMPLAINT, FINDINGS AND ORDER IN THE l\IATTER OF TilE ALLEGED YIO· 

LATION OF SECTION ll OF AN ACT OF CONGRESS APPROVED SEPTEMBER 

26, 1914. 

Docket 900-February 20, 1!:124. 
SYLLABUS. 

Where the tobacco wholesalers in a certain locality, at the instigation, and in 
response to the advice and coercion, and with the cooperation, of one of 
the largest tobacco manufacturers, without a continual supply of which 
manufacturer's product:>, dealt in by them, it was difficult, because of the 
demand therefor, for a tobacco dealer successfully to conduct his business; 

(a) Agreed upon the discount from list prices to be observed and maintained 
by them in sclllng the products of said manufacturer, and, through an as
sociation wbich they crganized, upon discounts from !1st prices on tobacco 
products, to be accorded by them to subjobbers and retail dealers, and 
agreed not to allow a discount greater than an agreed figure to price 
cutting subjobl>crs or those of their own number, who had been discon
tinued as direct customers by a manufacturer, for price cutting; and gen
erally maintained the discounts so agreed upon; and 

(b) Struck from a list of subjol>bers theretofore adopted by them as compris
ing those entitled to the regular subjobber di.scounts which they had agreed 
upon, the name of certain subjobbers to whom they thereafter allowed only 
the smaller discount as above set forth ; and 

Where a tobacco manufacturer, as aforesaid, in harmony with its efforts to 
secure general observances throughout the country of what it regarded as 
satisfactory resale prices on its products, 

(o) Promised, and lent its assistance and cooperation in the foregoing under
taking through circular letters defending and advocating such a plan and 
through threatening to cut off, and cutting off, price cutters, and joiJI>ers 
who would not cooperate with its other customers in said undertaking; 

With the result that wholesale dealers in the territory concerned were con
strained to observe prices fixed as above set forth, and competition in the 
whnlesaling of tobacco products, and between subjobbcrs and rctallers, in 
such territory, was suppressed and hindered, and with a tendency thereby 
to obstruct the free and natural flow of commerce: 

Oeld, That such practices, under the circumstances set forth, constituted unfair 
methods of competition. 

Mr. Edward L. Smith and Mr. Edwin B. Haas for the Commis
sion. 

Mr. lV. B. Bell and Mr. Oharles Oald·well of New York City and 
Mr. H. H. Shelton of 1Vashington, D. C., for P. Lorillard Co., Inc. 

Mr. Alfred G. Allen of Cincinnati, Ohio and Mr. Oharles S. 
Moore of Taylor, Caskey & l\foore of Washington, D. C., for 
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respondent wholesalers (with the exception of Janzen Grocery Co., 
and its officers). 

Dorger &: Dorger of Cincinnati, Ohio, for Janzen Grocery Co., 
and the officers thereof. 

COMPLAINT. 

Acting in the public interest pursuant to the provisions of an Act 
of Congress, approved September 26, 1914, entitled "An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes," the Federal Trade Commission charges that 
the various persons, corporate and individual, mentioned in the 
caption hereof and more particularly hereinafter described and 
hereinafter referred to as respondents, have been and are using un
fair methods of competition in commerce in violation of the pro
visions of Section 5 of said Act, and states its charges in that respect 
as follows: 

PARAGRAPH 1. The respondent, P. Lorillard Company, Inc., is a 
corporation organized, existing and doing business under and by 
virtue of the laws of the State of New Jersey, with its principal 
office and place of business in the city of Jersey City, in said State, 
and with various factories, some located in the State of New Jersey, 
aforesaid, and others in different other States of the United States; 
it was at all times hereinafter mentioned, and still is, engaged in the 
business of manufacturing cigars, cigarettes and other tobacco prod
ucts and in selling the same throughout the United States, causing 
its products, when so sold, to be transported from the point of manu
facture in one State to purchasers located in other States of the 
United States, the Territories thereof and the District of Columbia, 
and there is now, and was at all times hereinafter mentioned, a 
constant current of trade and commerce in said cigars, cigarettes and 
other tobacco products manufactured by said respondent, between 
and among the various States and Territories of the United States 
and the District of Columbia; the said respondent is now, and was 
at all times hereinafter mentioned, one of the largest manufacturers 
and sellers of cigars, cigarettes and other tobacco products in the 
United States; many of its cigars, cigarettes and other tobacco prod
ucts are now, and have 15een for many years, sold under well known 
trade names or brands, without a continuous supply of which it is 
difficult, because of the buyer demand therefor, for a wholesaler or 
retailer in cigars, cigarettes and other tobacco products successfully 
to conduct his business. 
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PAR. 2. The respondent, The Cincinnati Wholesale Tobacco Asso
ciation, is a voluntary, unincorporated organization of tobacco job
bers. Its membership consists of, and since its organization its 
membership has consisted of, the following corporations, .firms and 
persons, viz : 

Respondent, Henry Straus, a partnership composed of respondent, 
David Straus, respondent Robert Straus, and respondent Charles I.J. 
Straus; respondent, J. B. Moos Company, a corporation of which the 
following are officers: respondent, D. J. Brown, President, respond
ent R. C. Christie, Vice President, respondent E. D. Stickle, Secre
tary and Treasurer; respondent, Janszen Grocery Company, a cor
poration, of which corporation the following are officers: respondent, 
August J anszen, Sr., President, respondent Joseph A. J anszen, Vice 
President, respondent, Frank Harpenau, Treasurer, and respondent, 
August J anszen, Jr., Secretary; respondent, I. Keilson & Son, a 
partnership composed of respondent, I. Keilson, respondent, Dan 
Keilson, and respondent Alexander Schwartz; respondent, l\f. & L. 
Young, a partnership composed of respondent, Louis Young, and 
respondent, Minnie Young Casey; respondent, G. ,V, Bickett's Sons, 
a partnership composed of respondent, G. "\V. Bickett, and respond
ent, Ray F. lV. Bickett; respondent, Louis C. "\Veisbrodt; respond
ent, G. 0. Fennell; respondent, John C. Davis; respondent, James 
E. Cosgrove; respondent, George ,V. Harriman; respondent, George 
Schulten Sons, a partnership composed of respondent, John H. 
Schulten, and r~spondent, Edwin B. Schulten; respondent, J. C. 
Nienaber; respondent, H. Haebe; respondent, C. Bosken. 

The officers of the respondent, The Cincinnati 'Wholesale Tobacco 
Association, are, and have been since its organization, respondent, 
J. E. Cruse', President, respondent, G. 0. Fennell, Vice President, 
respondent, J. C. Nienaber, Vice President, respondent, John H. 
Dickerson, Secretary, and respondent, Louis Young, Treasurer. 

Each and every one of the corporations, .firms, partnerships and 
persons (excepting James E. Cosgrove and J. C. Nienaber), consti
tuting the membership and organization of the Cincinnati Whole
sale Tobacco Association, is now and was at all times hereinafter 
mentioned, engaged in the city of Cincinnati, State of Ohio, in the 
business of selling cigars, cigarettes and other tobacco products to 
wholesale and retail deal<'rs in such products in the State of Ohio 
and other States in the United States, shipping such cigars, cigar
ettes and other tobacco products, when sold, from their respective 
places of business in Cincinnati aforesaid to the purchasers thereof 
in Ohio and in other States and Territories of the United States and 
the District of Columbia, and there is now and was at all times 
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hereinaftrr mentioned a constant current of trade and commerce in 
such cigars, cigarettes and other tobacco products between the State 
of Ohio and other States of the United States, particularly between 
the city of Cincinnati and therefrom to and into other States of the 
United States. 

The respondents, James E. Cosgrove and J. C. Nienaber, are now 
and at all times hereinafter mentioned were engag;d in the city of 
Covington, State of Kentucky, in the business of selling cigars, cig
arettes and other tobacco products at wholesale to wholesale and 
retail dealers in such products in the State of Kentucky and other 
States of the United States, shipping such cigars, cigarettes and 
other tobacco products, when sold, from their respective places of 
business in Covington aforesaid to the purchasers thereof in Ken
tucky and other States and Territories of the United States and the 
District of Columbia, and there is now, and was at all times herein
niter mentioned, a constant current of trade and commerce in such 
cigars, cigarettes and other tobacco products between the State of 
Kentucky and other States of the United States, and particularly 
between the city of Covington and therefrom to and into other 
States of the United States. 

The said respondents, James E. Cosgrove and J. C. Nienaber, sold, 
at all times hereinafter mentioned, cigars, cigarettes and other to
bacco products in Cincinnati, shipping the same from Covington, 
Kentucky, to Cincinnati; while the other respondent members of 
the Cincinnati Wholesale Tobacco Association sold ht all times here
inafter mentioned cigars, cigarettes and other tobacco products in 
Covington, Kentucky, shipping such products from their respective 
places of business in Cincinnati aforesaid. 

PAR. 3. Each and every one of the corporations, firms, partner· 
ships and persons constituting the membership and organization 
of the respondent, The Cincinnati Wholesale Tobacco Association, 
now deals in and at all times hereinafter mentioned dealt in, among 
others, the products of the respondent, P. Lorillard Company, Inc., 
which said respondent company sold its products to the respondent 
members of The Cincinnati Wholesale Tobacco Association by means 
of orders for such products solicited from the members of said as· 
sociation, which said orders were accepted by officials of said P. 
Lorillard Company, Inc., located in States other than the States 
of Ohio and Kentucky, and were filled by shipping such products 
from factories located outside the States of Ohio and Kentucky to 
such members at their respective places of business in the States of 
Ohio and Kentucky aforesaid. 

PAn. 4. The respondents named in paragraph 2 hereof, in the 
year 1921, for the purpose and with the effect of eliminating com· 
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petition among thcmselvcs and among subjobbers of cigars, ciga
rettes, and other tobacco products, and among retailers thP.reof, and 
among manufacturers thereof, and for the purpose and with the 
effect of restraining interstate commerce in the purchase and sale 
of cigars and ci_garettes and other tobacco products, unlawfully 
entered into an agreement, understanding and conspiracy among 
themselves to fix, through the Cincinnati Wholesale Tobacco Asso
ciation, respondent, and as members thereof, uniform prices at which 
cigars, cigarettes and other tobacco products handled by them should 
thereafter be sold by them, and pursuant to said agreement, under
standing and conspiracy, said respondents did, in the year 1921, fix, 
abide by and adhere to the prices so fixed and agreed upon, and 
have, since the year 1921, pursuant to the agreement, understanding 
and conspiracy aforesaid, fixed, abided by and adhered to the prices 
so fixed and agreed upon. 

PAn. 5. The respondent, P. Lorillard Company, Inc., in the year 
1921, for the purpose and with the effect of eliminating competition 
among the respondents named in paragraph 2 hereof, and among 
subjobbers of its cigars, cigarettes and other tobacco products, and 
among retailers thereof in the territory covered by the said re
spondents named in paragraph 2 hereof, did, in the year 1921, 
unlawfully enter into an agreement, understanding and conspiracy 
with the said respondents named in paragraph 2 hereof, to fix 
uniform prices at which its products should thereafter be sold by 
them, the said respondents named in paragraph 2 hereof, and 
pursuant to said agreement, understanding and conspiracy, re· 
spondent did, in the year 1921, fix, abide by and adhere to the 
prices so fixed and agreed upon and have since the year 1!>21, pur· 
suant to the agreement, understanding and conspiracy aforesaid, 
fixed, abided by and adhered to the prices so fixed and agreed upon. 

PAn. 6. For the purpose of carrying out the ngTeement, under
standing and conspiracy described in paragraph 5 hereof, the 
said P. Lorillard Company, Inc., agreed to and did discontinue and 
refuse in the year 1921 and since the year 1921 has discontinued and 
refused to sell its products to certain members of the Cincinnati 
'Vholesale Tobacco Association and their competitors because such 
Inembers and such competitors resold such products to subjobbcrs 
andjor retailers thereof at less than the prices fixed and agreed upon 
as described in paragraph 5 hereof; and in pursuance of the 
agreement, understanding and conspiracy aforesaid, the said P. Lor
illard Company, Inc., refused to resume selling such members of the 
Cincinnati 'Vholesale Tobacco Association except upon the condition 
that said mcmLcrs would cease selling such }Jrodq.cts to subjobber~ 



856 FEDERAL TRADE COMMISSION DECISIONS. 

Findings. 7F.T.O. 

andjor retailers thereof at prices less than those prices fixed and 
agreed upon as described in paragraph 5 hereof. 

PAR. 7. The respondent, P. Lorillard Company, Inc., did, in the 
year 1921, for the purpose and with the effect of eliminating com
petition among the said respondents named in_ Paragraph Two 
hereof and among subjobbers and retailers of its cigars, cigarettes 
and other tobacco products in the territory covered by the respond
ents named in paragraph 2 hereof, and for the purpose and with 
the effect of restraining interstate commerce in the purchase and in 
the sale of its cigars, cigarettes and other tobacco products unlaw
fully entered into an agreement, understanding and conspiracy with 
the respondents named in paragraph 2 hereof to fix the prices 
at which the products of said P. Lorillard Company, Inc. should be 
resold by subjobbers and retailers purchasing the same from the 
respondents mentioned in paragraph 2 hereof, and pursuant to 
the said agreement, understanding and conspiracy, the respondents 
did, in the year 1921, fix, and since the year Hl21 have fixed, the 
prices at which subjobbers and retailers resold and should resell 
such tobacco products. 

PAR. 8. For the purpose of carrying out the agreement, under
standing and conspiracy described in paragraph 7 hereof, the 
said respondent, P. Lorillard Company, Inc., in the year 1921, 
agreed with respondents named in paragraph 2 hereof to discon
tinue and refuse to sell, and, in the year 1921 and since the year 
1921, has discontinued and refused to sell its products to certain 
members of the Cincinnati Wholesale Tobacco Association and their 
competitors because such members and such competitors resold such 
products to subjobbers andjor retailers thereof who would not 
andjor who did not resell the said products at the prices fixed and 
agreed upon as described in paragraph 7 hereof; and in pursu
ance of the agreement, understanding and conspiracy aforesaid, said 
P. Lorillard Company, Inc. has refused to resume selling such mem
bers of the Cincinnati Wholesale Tobacco Association except upon 
the condition that said members would cease selling such products 
tcr subjobbers and/or retailers thereof who would not andjor who 
did not resell the said products at the prices fixed and ag~ed upon 
as described in paragraph 7 hereof. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER. 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act To create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission issued and served a complaint upon the 
respondents, P. Lorillard Company, Inc., The Cincinnati Wholesale 
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Tobacco Association, an unincorporated organization, its officers, 
J. E. Cruse, President, G. 0. Fennell, Vice President, J. C. Nienaber, 
Vice President, John H. Dickerson, Secretary, and its members as 
follows: David Straus, Robert Straus and Charles L. Straus, part
ners trading as Henry Straus, J. B. Moos Company, a corporation, 
and its following officers, D. J. Drown, President, R. C. Christie, 
Vice President, E. D. Stickle, Secretary and Treasurer; J anszen 
Grocery Company, a corporation, and its following officers; August 
J anszen, Sr., President, Joseph A. J anszen, Vice President, Frank 
Harpenau, Treasurer, August J anszen, Jr., Secretary; I. Keilson, 
Dan Keilson and Alexander Schwartz, partners, trading as I. Keil
son & Son; Minnie Young Casey, trading as l\I. & L. Young; G. W. 
Bickett and Ray F. \V. Dickett, partners, trading as G. W. Bickett's 
Son; Louis G. \Veisbrodt; G. 0. Fennell; John C. Davis; James E. 
Cosgrove; George \V. Harriman; John H. Schulten and Edwin E. 
Schulten, partners, trading as George Schulten Sons; J. C. Nienaber; 
H. Haebe and C. Dosken, charging them and each of them with the 
use of unfair methods of competition in commerce in violation of the 
provisions of said Act. 

Respondent P. Lorillard Company, Inc., filed its answer denying 
the use of the methods of competition charged in the complaint; 
the respondents Janszen Grocery Company, August Janszen, Sr., 
Joseph A. Janszen, Frank Harpenau and August Janszen, Jr., filed 
their joint answer denying the use by them and by each of them of 
the methods of competition charged in the complaint; respondent 
James E. Cosgrove on September 20, 1922, filed his answer admitting 
that the respondents hereinabove mentioned, excepting P. Lorillard 
Company, Inc., in June, 1921, by agreement among themselves fixed 
resale prices on cigarettes and other tobacco products handled by 
them and each of them and that for about two months after June, 
1921, the said respondents maintained the resale prices fixed by such 
agreement. 

After the filing of the said answer of the said respondent Cos
grove, he filed on October 28, 1922, with the Federal Trade Com
mission, through his attorneys, a motion to withdraw his said answer 
and to be permitted to file in substitution thereof a formal answer, 
which said motion upon due consideration by the said Commission 
'Was denied by its order dated November 1, 1922; all of the other 
said respondents filed their joint answer denying the use by them 
or any of them of the methods of competition charged in the com
plaint. 

Thereupon hearings were had and evidence was thereupon intro
duced in support of the allegations of said complaint and upon be-

88231 • -26--voL 7-24 
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half of the respondents before George McCorkle, Esq., an examiner 
of the Federal Trade Commission theretofore duly appointed, and 
thereupon this proceeding came on for final hearing, and the Com
mission having heard argument of counsel and having duly con
sidered the record (the testimony having been reduced to writing 
and filed in the office of said Commission) and being now fully 
advised in the premises, makes this its findings as to the facts and 
conclusion. 

FINDINGS AS TO THE FACTS. 

PARAGRArii 1. The respondent, P. Lorillard Company, Inc., is a 
corporation organized, existing and doing business under and by 
virtue of the laws of the State of New Jersey, with its principal 
office and place of business in the city of Jersey City, in said State, 
and with various factories, some locatoo in the State of New Jersey 
aforesaid and others in different other States of the United States; 
it was at all times hereinafter mentioned and still is engaged in the 
business of manufacturing cigars, cigarettes and other tobacco prod
ucts and in selling the same throughout the United States, causing 
its products, when so sold, to be transported from the point of 
manufacture in one State to purchasers located in other States of 
the United States, the Territories thereof and the District of Co
lumbia, and there is now and was at all times hereinafter mentioned, 
a constant current of trade and commerce in said cigars, cigarettes, 
and other tobacco products manufactured by said respondents, be
tween and among the various States and Territories of the United 
States and the District of Columbia; the said respondent is now 
and was at all times hereinafter mentioned one of the largest manu
facturers and sellers of cigars, cigarettes and other tobacco products 
in the United States; many of its cigars, cigarettes and other tobacco 
products are now, and have been for many years sold under well 
known trade names or brands, without a continual supply of which 
it is difficult, because of the demand therefor, for a wholesaler or 
retailer in cigars, cigarettes and other tobacco products successfully 
to conduct his business. 

PAn. 2. The respondent, The Cincinnati Wholesale Tobacco Asso
ciation, was a voluntary, unincorporated organization of tobacco 
jobberli. It was organized early in June, 1921, and existed and held 
meetings Jlt least until October 12, 1921, at or about which time the 
Federal Trade Commission made the preliminary investigation 
upon which were based the charges contained in the complaint in 
the proceeding. 

The membership of the said respondent, The Cincinnati Whole
sale Tobacco Association, during the existence of the said Associa
tion consist"d of the following corporations, firms, and persons, vi.z: 
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Respondent Henry Straus, a partnership composed of respondent, 
David Straus, respondent Robert Straus, and respondent Charles L. 
Straus; Respondent J. B. Moos Company, a corporation, of which 
the following were officers during the period of the existence of the 
said Association: respondent D. J. Brown, President, respondent 
R. C. Christie, Vice President, respondent E. D. Stickle, Secretary 
and Treasurer; Respondent, J anszen Grocery Company, a corpora
tion, of which the following were officers during the period of the 
existence of the said Association: respondent, August J anszen, Sr., 
President, respondent, Joseph A. J anszen, Vice President, re
spondent Frank Harpenau, Treasurer, and respondent, August 
J anszen, Jr., Secretary; Respondent, I. Keilson & Son, a partnership 
composed of respondent, I. Keilson, respondent, Dan Keilson and 
respondent, Alexander Schwartz; Respondent, l\L & L. Young, a 
partnership composed of Minnie Young Casey, respondent, and 
Louis Young, the latter of whom died some time in the period inter
vening between the dissolution of the respondent Association and 
the issuance of the complaint herein; Respondent G. W. Bickett's 
Sons, a partnership composed of respondent, G. W. Bickett, and 
respondent, Ray F. W. Bickett; Respondent, Louis C. 'Veisbrodt; 
Hespondent, G. 0. Fennell; Respondent, ,John C. Davis; Respondent, 
James E. Cosgrove; Respondent, George ,V, Harriman; Respondent, 
George Schulten Sons, a partnership composed of respondent, John 
II. Schulten, and respondent, Edwin B. Schulten; Respondent, J. C. 
Nienaber; Respondent, H. Ilaebe; Respondent, C. Bosken. 

The officers of the respondent, The Cincinnati Wholesale Tobacco 
Association during its entire existence, were as follows: Respondent, 
J. E. Cruse, President, respondent, G. 0. Fennell, Vice President, 
respondent J. C. Nienaber, Vice President, respondent, John II. 
Dickerson, Secretary, and said Louis Young, Treasurer. 

Each and every one of the corporations, firms, partnerships and 
persons (excepting James E. Cosgrove and J. C. Nienaber) con
stituting the membership and or~anization of the Cincinnati Whole
sale Tobacco Association, is now and was at all times hereinafter 
rnentioned, engaged in the City of Cincinnati, State of Ohio, in the 
business of selling cigars, cigarettes, and other tobacco products to 
wholesale and retail dealers in such products in the State of Ohio 
and other States in the United States, shipping such cigars, ciga
rettes, and other tobacco products, when sold, from their respective 
places of business in Cincinnati aforesaid to the purchasers thereof 
in Ohio and in other States of the United States, and there is now 
and was at all times hereinafter mentioned a constant current of 
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trade and commerce in such cigars, cigarettes and other tobacco 
products between the State of Ohio and other States of the United 
States, particularly between the city of Cincinnati and therefrom to 
and into other States of the United States. 

The respondents, James E. Cosgrove and J. C. Nienaber, are now 
and at all times hereinafter mentioned were engaged in the city of 
Covington, State of Kentucky, in the business of selling cigars, cig
arettes and other tobacco products at wholesale to wholesale anrl 
retail dealers in such products in the State of Kentucky and other 
States of the United States, shipping such cigars, cigarettes and 
other tobacco products, when sold, from their respective place.s of 
business in Covington aforesaid to the pur.chasers thereof in Ken
tucky and other States of the United States, and there is now, and 
was at all times hereinafter mentioned, a constant current of trade 
and commerce in such cigars, cigarettes and other tobacco products 
between the State of Kentucky and other States of the United States, 
and particularly between the City of Covington and therefrom to 
and into other States of the United States. 

The said respondents, James E. Cosgrove and J. C. Nienaber, sold, 
at all times hereinafter mentioned, cigars, cigarettes and other to
bacco products in Cincinnati, shipping the same from Covington, 
Kentucky, to Cincinnati; while the other respondent members of the 
Cincinnati Wholesale Tobacco Association sold at all times herein
after mentioned cigars, cigarettes and other tobacco products in 
Covington, Kentucky, shipping such products from their respective 
places of business in Cincinnati aforesaid. 

P .AR. 3. Each and every one of the corporations, firms, partner
ships and persons constituting the membership and organization of 
the respondent, The Cincinnati Wholesale Tobacco Association, now 
deals in and at all times hereinafter mentioned dealt in, among 
others, the products of the respondent, P. Lorillard Company, Inc., 
which said. respondent company sold and now sells its products to 
the respondent members of the Ci~innati Wholesale Tobacco Asso
ciation by means of orders for such products solicited from the mem
bers of said association, which said orders were and are accepted by 
officials of said P. Lorillard Company, Inc., located. in States other 
than the States of Ohio and Kentucky, and were and are filled by 
shipping such products from factories located. outside the State.s of 
Ohio and Kentucky to such members at their respective places of 
business in the States of Ohio and Kentucky aforesaid. 

PAn. 4. In the territory in which the respondent members of the 
Cincinnati Wholesale Tobacco Association sell cigarettes and other 
tobacco products, such cigarettes and other tobacco products hav~ 
been distributed for many :years by the manufacturers thereof, in· 
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eluding respondent P. Lorillard Company, Inc., through wholesal
ers; the manufacturers, including respondent P. Lorillard Company, 
Inc., sell only to wholesalers, who, in turn, resell to retailer.s and to 
subjobbers, the latter of whom, purchasing from wholesalers, resell 
to retailers; the consumer buys from the retailer. For many years 
it has been the practice in the tobacco business for manufacturers, 
including respondent P. Lorillard Company, Inc., to sell to their 
direct customers, namely, wholesalers, on the basis of such manu
facturers' list prices. From these list prices the manufacturers, in
cluding respondent P. Lorillard Company, Inc., have allowed and 
do allow their direct customers a discount of 10 per cent and an ad
ditional discount of 2 per cent for cash within ten days; the whole· 
saler resells to the retailer and to the subjobber on the basis of the 
manufacturers' list prices, allowing to the subjobber and to the re
tailer discounts from these list prices, and in some cases the whole
Eialer sells to the retailer at the list price. The list price is less than 
the price intended to be charged by the retailer to the consumer, the 
difference between the intended price charged by the retailer to the 
consumer and the list price, or the list price less the discount allowed 
by the wholesaler, affords the retailer his margin for costs and profit. 
For a long time prior to June, 1921, the respondent named in para
graph 2 hereof, as constituting the membership and officers of 
the respondent association (all of whom will hereinafter be referred 
to as the members), had been allowing various discounts on resales 
of cigarettes and other tobacco products to retailers and to subjob
bers. Such retailers and subjobbers, prior to June, 1921, had the 
advantage of competitive discounts on purchases from the members. 
These discounts ranged aU of the way up to 10 per cent off such list 
prices. 

PAR. 5. In May, 1921, prior to the organization of respondent, the 
Cincinnati 'Vholesale Tobacco Association (which will hereinafter 
be referred to as the association), the manager of the Scrap Depart· 
:rnent of respondent P. Lorillard Company, Inc. (which said P. 
Lorillard Company, Inc., will hereinafter be referred to as the Loril
lard Company), by threats to various members that if they did not 
:maintain a discount of 2 per cent from the list prices of the Lorillard 
Company's products, their orders for said company's products 
would thereafter be declined, and by suggestion to other members 
to maintain a discount of 2 per cent from the list prices of said 
company's products, induced the members by agreement among 
themselves, each with the other, in cooperation with the Lorillard 
Company, to establish a uniform discount at which the members 
would thereafter resell the Lorillard Company's products. The 
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Scrap Department of the Lorillard Company was the largest de
partment of that company in the territory in which the members 
carried on their business. Said manager throughout 1921, had charge 
of the selling forces of the Lorillard Company in the following States: 
Michigan, Ohio, Indiana, Illinois, Wisconsin, Kentucky and Mis
souri. His immediate superior was D. II. Ball, who was at that time, 
namely, throughout 1921, and still is, located in New York City. 
Said D. H. Ball was throughout 1921 and still is vice president of 
the Lorillard Company, in charge of sales. Said manager was 
familiar with the business policies of the Lorillard Company and it 
was his duty to carry out such business policies in the territory under 
his jurisdiction. By reports made by him from time to time, the 
said manager kept the said D. II. Ball informed of his activities in 
his territory and of trade conditions in his territory. 

PAn. G. In ~lay, 1921, said manager suggested to respondent Weis
brodt that Cincinn:tti jobbers get together and fix a uniform price 
on toLacco products. In May, 1921, said manager notified respond
ent Nienaber to maintain a 2 per cent discount on Lorillard Com
pany's products. A short time prior to the organization of the 
association, said manager suggested to respondent I. Keilson that 
Cincinnati and Covington jobbers, by combination among themselves, 
maintain proper prices on Lorillard Company's goods and that if 
they did not do so, some of them would be cut off from the list of 
direct purchasers from the Lorillard Company. 

Another of the respondents, Fennell, known to the trade and to 
the Lorillard Company as a price cutter, was warned in 1\Iay, 1921, 
by said manager to cease cutting prices on Lorillard Company's 
products, and at that time the said Fennell was directed by the said 
manager to join with other customers of the Lorillard Company in 
Cincinnati, who, the said manager stated to the said Fennell, were 
going to put into general operation a discount of 2 per cent from 
the list price of the Lorillard Company's products. Said Fennell 
was, ·at that time, informed by the said manager that if he, the said 
Fennell, did not join with the other local customers of the Lorillard 
Company into putting into general operation a discount of 2 per 
cent, he, the said Fennell, could not continue as a direct purchaser 
from said company. Because of the threats made by the said 
manager to the said Fennell that if he, the said Fennell, did not 
cease price cutting and that if he did not maintain with the other 
local customers of the Lorillard Company a uniform discount of 2 
per cent from the manufacturer's list prices, he would be cut off 
from the list of direct customers of the Lorillard Company, said 
Fennell joined the association. Another reason for his joining the , 
a5sociation was the information conveyed to him by a division 
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salesman of the Lorillard Company that if he did not join he would 
not be able to continue to purchase the products of the Lorillard 
Company. 

The said manager of the Scrap Department of the Lorillard Com
pany reported to the said D. H. Ball that the members were going 
to attempt, by agreement among themselves, to fix uniform discounts 
which the members would thereafter allow on the resale of tobacco 
products, including those of the Lorillard Company. Upon the 
receipt by him of such reports, the said D. H. Ball, on May 20, 1921, 
wrote to the said Fennell and to respondent J anszen Grocery Com
pany, another well-known price cutter, letters identical in language, 
as follows: 

NEW YonK, May 20, 1921. 

There srPms to he a general movPmPnt throughout the country on the part 
of the jol!l!crs-nnd we have recently been advised it has extended to Cincin· 
nati-to secure a fair margin of profit for hanullng tobacco products. 

This Company docs not assume to tell you at what price you shoJI sell its 
merchandise after you have paid for it, but we are providing a trade allowance 
of 10% to the jobbers and it is exceedingly discouraging to find so many of 
t11em are Inclined to ghe an excessive proportion of it away. 

We believe the tobacco business as a whole-and the manufacturer's, jobber's 
nnd retailer's Interest inuividually-is best served when our goods are being 
sold by each and every one of them at the prices intended. 

We trust 1t will be your pleasure to cooperate with the movement on our 
Une of n1ercllnndise. 

May we not hear from you in reference to the above subject1 
With kind regards, we beg to remain, 

Yours very truly, 
D. H. llALL, Vice President. 

The said lC'tters to respondents Fennel and the J anszen Grocery 
Company were intended by the said D. H. llall, Vice President of 
the Lorillard Company, to suggest to the said Fennell and to the 
said Janszen Grocery Company, and the said letters did suggest to 
said Fennell and to said Janszen Grocery Company, that each of 
them confer with other tobacco jobbers in their territory concerning 
means and methods of cooperating with such other distributors of 
the Lorillard Company, and with that company, towards selling 
said company's products at the prices intended by said company; 
the said letters were also intended by the said D. H. Ball as requests 
and the said letters were requests to the said Fennell and to the 
Janszen Grocery Company not to block the efforts on the part of 
the Lorillard Company's other jobbers in Cincinnati, Ohio, and 
Covington, Kentucky, by combination among such other jobbers and 
with the Lorillard Company to secure prices satisfactory to such 
other jobbers and to the Lorillard Company on the resale of the> 
Lorillard Company's products, and not to do anything to counteract 
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the efforts of such other jobbers in combination with each other and 
with the Lorillard Company to resell at prices satisfactory to the 
Lorillard Company and to such other jobbers. 

PAR. 7. At the time the said manager of the said scrap depart· 
ment of the Lorillard Company and the said D. H. Ball, vice presi
dent of the Lorillard Company, were endeavoting to secure the coop
eration of the members in reselling the said company's products at 
prices satisfactory to it, the said Lorillard Company was seeking in 
other sections of the United States the cooperation of its distrib
utors for the purpose of preventing resales of the Lorillard Com
pany's products at prices unsatisfactory to the said company. On 
:May 25, 1921, the said Lorillaru Company sent the following circu
lar to all of its distributors in West Virginia, in which State some 
of the members resold Lorillard's products: 

To our cuatomera: 

P. LORILLARD COMPANY, 

119 WEST 40TH STREET, 

New York City, N. Y., May 25, 1921. 

The 10% discount from our list price allowed all jobbers on our tobacco 
llne Is what we consider a fair and legitimate profit, accruing to the jobber 
for kandllng and distributing our goods. 

Long business usage has confirmed the fairness of this arrangement. 
Knowing that a reasonable profit Is essential to the success of any business 

and that only successful jobbers are satisfactory and dependable distributors, 
we feel that 1t is good business for us to urge the jobber to sell our brands 
at prices that wlll not prove an Injury to our valuable trademarks. Whet·e 
the jobber persists In disregarding our policy In such matters, It is logical for 
us to conclude that he Is wllling to sacrifice our business welfare for his own 
sefflsh interests. 

We believe you will agree wlth us that It would be a very short-sighted 
policy to continue to supply such firms with the means of demoralizing our 
accustomed channels of distribution. 

We trust It will be your ple111mre to cooperate with us In preventing that 
which Is undesirable. 

All orders subject to acceptance by our New York Office, and if accepted 
will be filled at prices ruling on day of shipment. 

No representative or employee of this Company has authority to change any 
circular, letter or price list issued by this Company, 

Yours respectfully, 
P. LORILLARD COMPANY, INCORPORATED. 

PAR. 8. Advised and encouraged by the Lorillard Company so to 
do, the members organized the association, and advised and en· 
couraged by the Lorillard Company so to do, the members at a. 
meeting of the association held on Jnne 8, 1921, agreed, each with 
the other, thereafter to resell cigarettes and other tobacco products 
to retailers at 2 per cent discount from list prices and to subjobbers 
at 7 per cent discount from list prices; at the same time the members 
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agreed, each with the other, thereafter not to allow a discount greater 
than 2 per cent from list prices to any subjobber who, on reselling 
to a retailer, would thereafter allow a discount greater than 2 per 
cent from a manufacturer's list price. 

At the same time the said members agreed, each with the other, 
that if any of them should thereafter be discontinued by a manu
facturer from its list of direct customers for having sold to a re
tailer at a discount greater than 2 per cent, or to a subjobber at a 
discount greater than 7 per cent from such manufacturer's list price, 
not to resell to such member, except at a discount of 2 per cent from 
such manufacturer's list price. On June 29, 1921, at a meeting of 
the association, the members adopted a list of subjobbers entitled 
to a discount of 7 per cent ami at a meeting of the association, held 
on July 13, 1921, the members struck from said list the names of 
certain subjobbers who thereafter were allowed a discount of only 2 
per cent from manufacturer's list prices, instead of a discount of 7 
per cent, to which 7 per cent discount such subjobbers had been 
previously entitled by virtue of having been on the said subjobbers' 
list. 

PAn. 9. The members, at a meeting of the association, held July 
27, 1921, agreed, each with the other, by a resolution adopted at that 
meeting to allow a uniform discount of 2 per cent from list prices 
on resales to retailers and a uniform discount of 7 per cent from list 
prices on resales to subjobbers, when such resales to retailers and to 
subjobbers were made outside of the State of Ohio. 

PAR. 10. All of the agreements made by the members, each with 
the other, described in paragraphs 8 and 9 hereof, were entered into 
by the said members with the aid of and in combination with the 
Lorillard Company. 

PAn. 11. The members maintained until at least October 12, 1921, 
the uniform discount fixed by them, as described in paragraphs 8 
and 9 hereof, except that in some instances some few of the members 
allowed higher rates of discounts, but in invoicing such sales said 
members billed at the rates of discount fixed by the members, as 
described in paragraphs 8 and 9 hereof, and allowed secret addi
tional discounts; such invoices were made by such members because 
of their fear that if the Lorillard Company learned that they had 
allowed rates of discount greater than those fixed by the members as 
described in paragraphs 8 and 9 hereof, they would be discontinued 
from the list of direct purchasers of the Lorillard Company. 

PAn. 12. One of the members, the Janszen Grocery Company, by 
a letter dated July 8, 1921, asked the Lorillard Company whether 
it would object to the allowance by the said J anszen Grocery Com-
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pany of such discounts as appeared to the said J anszen Grocery 
Company to be advisable; on July 11, 1021, th~ Lorillard Company, 
by a letter of that date, answered the said letter of the J anszen 
Grocery Company by stating that it enclosed for its reply a copy 
of the circular letter, hereinafter quoted in paragraph 14 hereof, 
which said circular, the Lorillard Company stated in said letter, 
set forth its position. The said Janszen Grocery Company, in 
August, 1021, allowed to some of its customers rates of discount 
greater than those fixed by the members, as described in para
graphs 8 and 0 hereof. This fact, having come to the attention of 
the other members, they agreed, each with the other, at a meeting 
of the association to write, and in pursuance of such agreement they 
did write, to the Lorillard Company in September, 1021, informing 
said company of the fact that the Janszen Grocery Company was 
allowing higher rates of discount than those fixed by the mem
bers as described in paragraphs 8 and 0 hereof. Upon receipt 
of such letters, the Lorillard Company, for the purpose of assisting 
the members in maintaining the discounts fixed, as described in 
paragraphs 8 and 0 hereof, discontinued in September, 1021, 
shipments to the Janszen Grocery Company of goods previously 
ordered and did not resume shipments to the said Janszen Grocery 
Company until October 6, 1021, at which time the Lorillard Com· 
pany became satisfied that thereaftc:r the said J anszen Grocery 
Company would not allow, upon resales of the products of the 
Lorillard Company, discounts greater than those fixed by the mem
bers, as described in paragraphs 8 and 9 hereof. 

PAn. 13. One of the distributors of the Lorillard Company resell· 
ing in the territory in which the members resold the products of the 
I~orillard Company, is George 1Vorhley. He was invited by re
spondent Nienaber to join the Association, which invitation he de· 
clined. He also received from the secretary of the association 
a written invitation to join, but this invitation was declined. The 
discounts which said W orhley allowed on resales to his customers 
were greater than those fixed by the members, as described in 
paragraphs 8 and 9 hereof. After the said Worhley declined the 
said invitations to join the said association and after the said mem
bers put into effect the uniform discounts fixed as described in 
paragraphs 8 and. 9 hereof, the aforesaid Manager of the Scrap 
Department of the Lorillard Company informed the said Worbley 
that if he, the said Worhley, did not maintain the prices fixed 
by the association, he would be stricken from the list of jobbers 
of the Lorillard Company and no more tobacco would be shipped 
to him by that Company. Decause of the said threat of the said 
;Manager, said Worhley changed the rates of discount allowed by 
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him on resales to his customers, so that when changed, such discounts 
were the rates of discount fixed by the members, as described in 
paragraphs 8 and 9 hereof. 

PAn. 14. On June 29, 1921, the Lorillard Company sent to each 
of its distributors in Ohio, and on July 21, 1921, it sent to each of 
its distributors in Arkansas, Colorado, Idaho, Indiana, Iowa, Kansas, 
Kentucky, Louisiana, Minnesota, Missouri, Montana, Nebraska, New 
Mexico, North Dakota, Oklahoma, South Dakota, Texas, Utah and 
Wyoming, the following circular letter: 

NEw YanK. 
To our customers: 

The 10% discount from our llst price allowed all jobbers on our tobacco 
line is what we consider a fair and legitimate profit, accruing to the jobber 
for handling and distributing our goods. 

Long business usage has confirmed the fairness of this arrangement. 
Knowing tho~ a reasonable profit is essential to the success of any business 

and that only successful jobbers are satisfactory and dependable distributor!', 
We feel that it is good business for us to urge the jobber to sell our brands at 
Prices that will not prove an Injury to our valuable trade-marks. Where the 
jobber persists in disregarding our policy in such matters, it Is logical for us 
to conclude that he is willing to sacrifice our buslnesg welfare for his own 
selfish Interest. 

We believe that you will agree with us that It would be a very short-sighted 
llOllcy to continue to supply such firms with the means of demoralizing om· 
accustomed channels of distribution. 

All orders subject to acceptance by our New York Office, and if accepted 
Will be filled at prices rullng on day of shipment. 

No representative or employee of this Company bas authority to change 
any circular, letter or price list Issued by this company. 

Yours respectfully, 
P. LoniLLARD CoMPANY. 

By these circulars the Lorillard Company meant that it would dis
continue selling to any of its distributors who would allow higher 
rates of discount from its list prices than those being given by the 
bulk of the distributing power of the Lorillard Company in such 
distributor's territory. 

PAR. 15. The aforesaid acts and things done by the members and 
each of them had the tendency and capacity to constrain and did 
constrain all wholesale tobacco dealers doing business in the terri
tory above mentioned to uniformly sell cigarettes and other tobacco 
}.lroducts to their retailer and subjobbcr customers at prices fixed by 
the respondent association and its members as hereinbefore set out 
and hence to hinder and suppress and did hind('r and suppress all 
competition in the wholesaling of cigarettes and other tobacco prod. 
Ucts in the said territory, particularly among the members, and 
further to hinder and restrict and did hinder and restrict competi
tion between all subjobbers and retail dealers in said territory. The 



368 FEDERAL TRADE COMMISSION DECISIONS, 

Order. 7F.T.C. 

said practices of the members tended to hinder and obstruct the free 
and natural flow of commerce in the channels of interstate commerce. 
The aforesaid actions and things done by the Lorillard Company 
had the tendency and capacity to constrain and did constrain all of 
its wholesale dealers doing business in the territory above mentioned 
to uniformly sell its products to their retailer and subjobber cus
tomers at the prices fixed by the association and its members as 
hereinbefore set out and hence to hinder and suppress and did 
hinder and suppress all competition in the wholesaling of cigarettes, 
and other tobacco products of the Lorillard Company in said terri
tory, particularly among the members of the association and further 
to hinder and restrict and did hinder and restrict competition be
tween all subjobbers and retail dealers in said territory. Said re
spondent's practices thus tended to and did hinder and obstruct the 
free and natural flow of commerce in interstate commerce. 

CONCLUSION, 

The practices of said respondents under the conditions and cir
cumstances described in the foregoing findings are unfair methods 
of competition in interstate commerce and constitute a violation of 
the Act of Congress approved September 26, 1914, entitled, "An Act 
to create a Federal Trade Commission, to define its powers and 
duties and for other purposes." 

ORDER TO CEASE AND DESIST, 

This proceeding having been heard by the Federal Trade Commis
sion upon the Complaint of the Commission, the answers of the 
respondents, the testimony and evidence and argument of counsel, 
and the Commission having made its findings as to the facts, and 
having reached its Conclusion that the respondents hereinafter 
named have violated the provisions of an Act of Congress approved 
September 26, 1914, entitled, "An Act To create a Federal Trude 
Commission, to define its powers and duties and for other purposes," 

Now, therefore, it is ordered, That the Cincinnati Wholesale 
Tobacco Association, its officers, as follows: J. E. Cruse, }>resident, 
G. 0. Fennell, Vice President, J. C. Nienaber, Vice President, John 
II. Dickerson, Secretary and the following corporations, partner
ships and persons: David Straus, Robert Straus, and Charles L. 
Straus, partners trading as Henry Straus; J. B. Moos Company, a 
corporation and its following officers: D. J. Drown, President, R. C. 
Christie, Vice President, E. D. Stickle, Secretary and Treasurer; 
J anszen Grocery Company, a corporation, and its following officers: 
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August Janszen, Sr., President, Joseph A. Janszen, Vice President, 
Frank Harpenau, Treasurer, and August J anszen, Jr., Secretary; 
I. Keilson, Dan Keilson, Alexander Schwartz, partners, trading as 
I. Keilson & Son; Minnie Young Casey, trading as M. & L. Young; 
G. W. Bickett and Ray F. ,V, Bickett, partners trading as G. W. 
Bickett's Son: Louis C. ·weisbrodt; G. 0. Fennell; John C. Davis; 
James E. Cosgrove; George '\V. Harriman; John H. Schulten and 
Edwin E. Schulten, partners trading as George Schulten Sons; J. C. 
Nienaber; H. Haebe, C. Bosken, and each of them cease and 
desist from fixing, enforcing and maintaining, and from enforc
ing and maintaining, by combination, agreement or understanding 
among themselves, or with or among any of them, or with any other 
wholesaler of cigarettes of their tobacco products, or any manu
facturer thereof, resale prices for cigarettes or other tobacco prod
ucts dealt in by said respondents, or any of them, or by any of them, 
or by any other wholesaler of cigarettes or other tobacco products. 

And it is further ordered, That P. Lorillard Company, Inc. 
cease and desist from assisting and from agreeing to assist any 
of its dealer customers in maintaining and enforcing in the resale 
of cigarettes and other tobacco products manufactured by the said 
P. Lorillard Company, Inc., resale prices for such cigarettes and 
other tobacco products fixed by any such dealer customer by agree
ment, understanding, or combination with any other dealer customer 
of said P. Lorillard Company, Inc. 

It is further ordered, That all of said respondents and each of 
them shall file with the Federal Trade Commission, within sixty 
(60) days from the date of th.e service upon them of this Order, a 
copy in writing, stating the manner and form in which this Order 
has been conformed to. 
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FEDERAL TRADE COMMISSION 
v. 

SALT LAKE COOPERATIVE WOOLEN MILLS. 

COMPLAINT, :t'INDINGS AND ORIJER IN THE MATTER OF THE ALLEGED VIO· 

LATION OF SECTION 5 OF AN ACT OF CONGRESS APPROVED SEPTEl\IBER 

26, 1914, 

Docket 971-February 29, 1924. 
SYLLABUS. 

Where a corporation engaged in the sale of knit underwear, sweaters, hosiery, 
woolen shirts, and similar merchnndise direct to consumers, some of which 
articles it manufactured by a process of knitting woolen yarns on knitting 
machines, and others of which it did not manutact.ure, but weaving no 
cloth, and performing no operation in the conversion of wool into cloth, 
either In the way of ~;pinning or weaving; 

(a) U~:;ed as its corporate name a name which included the words "woolen 
mills," and featured tile same in its advertisements, letterheads, etc., to
gether with a picture representing a two-story building carrying signs 
displaying in large letters said name ; 

(b) Represented to Its customers or prospective customers that it manu
factured woolen goods to order and was organized for fhe purpose or 
manufacturing such goods and selling the same !rom the wills direct to 
the consumer: 

Held, ~·bat such practices, under the circumstances set forth, constituted un
fair methods of competition. 

Mr. G. Ed. R01.J)land for the Commission. 
Mr. Frank!{. Nebeker of Washington, D. C., for respondent. 

COMPLAINT. 

Acting in the public interest pursuant to the prov1swns of an 
Act of Congress approved September 26, 1914, entitled "An Act To 
create a Federal Trade Commission, to define its powers and duties, 
and. for otlwr purposes," the Federal Trade Commission charges 
that the Salt Lake Cooperative 'Voolen Mills, a corporatien, here
inafter referred to as respondent, has been and is using unfair 
methods of competition in interstate commerce in violation of the 
provisions of Section 5 of said Act, and states its charges in that 
respect as follows: . 

PARAGRAI'II 1. Respondent is now and has been since April, 1!>19, a 
corporation duly organized and existing under and. by virtue of the 
laws of the State of Utah with its office and principal place of busi
ness at Salt Lake City, in said State, and since its incorporation has 
been engaged and now is engaged in the business of selling direct 
to customers located in the State of Utah and various other States 
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of the United States, knit and woven underwear, hosiery, sweaters, 
Woolen shirts, mackinaws, blankets and similar merchandise, and in 
shipping, or causing to be shipped, from the State 0f Utah, the said 
merchandise, when sold, to their customers at various points located 
in States other than the State of Utah. In the course and conduct 
of its said business respondent is and has been during all the times 
mentioned in this complaint, in competition with others similarly 
engaged. . 

PAn. 2. That respondent, in the course and conduct of its said 
business, uses its corporate name "Salt Lake Cooperative 'V no len 
Mills," and has prominently displayed and does new prominently 
display its said name in its newspaper advertisements, letterheads, 
order blanks, package labels and other stationery and literature, and 
has represented and does now represent to its prospective customers 
by the means aforesaid and through its agents, that it manufactures 
Woolen goods to order and was organized for the purpose of manu
facturing and distributing woolen goods from the mill direct to the 
consumer. Respondent has also circulated and does now circulate 
among its prospective customers literature upon which appears the 
picture of a large two-story building bearing upon its two sides the 
sign in large letters "Salt Lake Cooperative 'Voolen l\Iills." 

PAn. 3. Respondent has not, since its incorporaticn, and does not 
now, own, control, or operate any woolen mill or ether kind of fac· 
tory, and did not and does not now manufacture any of the articles 
sold or offered for sale by it, and has filled and now fills the orders 
received by it from its customers, from merchandise purchasetl by 
it from the stock of manufacturers and others. 

PAn. 4. The use by respondent of the corporatC' name " Salt Lake 
Cooperative 'Voolen Mills" in the manner above alleged and the 
course of conduct set forth in paragraphs 2 and 3 of this com· 
plaint, severally, or taken together, have the tendency and ca· 
pacity to mislead and deceive, and do mislead and deceive, the public 
into the mistaken belief that the respondent owns or orcrates mills 
or factories in which are manufactured the articles sold or 0fferetl 
for sale by it and that persons buying from respondent arc buying 
directly from the manufacturer and are thereby saving the profits 
of the middleman. 

PAn. 5. The above alleged acts and things done by respondent arc 
aU to the prejudice of the public nnrl respondent's said competitors 
and constitute unfair methods of competition in commerce, within 
the intent aml meaning of Section 5 of an Act of Congress entitled, 
"An Act To create a Federal Trade Commission, to define its powers 
and duties, and for other purposes," approved September 2C, 1!>14. 
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REPORT, FINDINGS AS TO THE FACTS, AND ORDER. 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, the Federal Trade Commission issued and served 
a complaint upon the respondent, Salt Lake Cooperative vVoolen 
:Mills, charging it with the use of unfair methods of competition in 
commerce, in violation of the provisions of said act. 

Respondent having entered its appearance and filed its answer 
herein, hearings were had and evidence and testimony was there
upon introduced in support of the allegations of said complaint 
before an examiner of the Federal Trade Commission, theretofore 
duly appointed. 

And thereupon this proceeding came on for final hearing, and the 
Commission having duly con~idered the record and being now fully 
advised in the premises makes this its findings as to the facts and 
conclusion: 

FINDINGS AS TO THE FACTS. 

PARAGRAPH 1. The respondent, Salt Lake Cooperative 'Voolen 
Mills, is a corporation duly organized and existing under and by 
virtue of the laws of the State of Utah, with its office and principal 
place of business in Salt Lake City in said State, and since its in
corporation has been engaged and now is engaged in the business 
of selling direct to customers located in the State of Utah, and 
various other States of the United States, knit underwear, sweaters, 
hosiery, woolen shirts, overcoats, blankets, and similar merchandise, 
and is shipping or causing to be shipped from the State of Utah, 
the said merchandise to their customers at various points located in 
States other than the State of Utah. In the course and conduct of 
its said business respondent is in competition with others similarly 
engaged. 

PAR. 2. The respondent company was organized and received its 
certificate of incorporation bearing date April 12, 1919, capital stock, 
$100,000, $80,000 of which was preferred, and $20,000 common, and 
was organized for the purpose among other things, of manufacturing 
and selling underwear, sweaters, knit vests, lmit skirts, and similar 
merchandise to be made from woolen yarn. In the year 1919 on ac
count of financial conditions the corporation attempted to do no 
business under its corporate name, and was unable to do any business 
under its corporate name in 1920, but during the latter part of 
1919 and the year 1920 ran a small retail store in Salt Lake City, 
under the name of Salt Lake Woolen Sample Store. In January, 
1921, the respondent leased one-half of the second floor of a build
ing in Salt Lake City, and there installed their office and salesroom, 
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but at that time they had no machinery, being unable to arrange 
for the purchase of same on account of the financial conditions then 
prevalent, and during 1921 and 1922 the respondent bought the 
goods which they sold principally from the Knight Woolen Mills, 
Provo, Utah, and the Ogden Knitting Company, Ogden, Utah, under 
contracts whereby these mills made the goods for the respondent 
to conform to the special orders which the respondent took from 
its customers through its salesmen, and in December, 1921, the re
spondent leased the remaining half of the second floor of the build
ing in order to install therein the machinery for the operation of the 
business they then were planning for, and in May, 1922, the re
spondent commenced the actual installation of machinery, and on 
January 20, 1923, began the actual manufacturing of a large pro
portion of the goods which they sell, and thereafter continued to 
install machinery as rapidly as possible until June 15, 1923, at which 
date the respondent had installed and in operation eight knitting 
:machines, two looms, cutting machines, and twelve finishing machines. 

PAn. 3. Respondent manufactures the underwear, sweaters, skirts 
and some blankets by a process of knitting woolen yarns on lrnitting 
:machines. It does not weave any cloth, nor does it perform any 
operation in the conversion of wool into cloth, either in the way of 
spinning or weaving. In addition to the lrnitted articles '"'hich it 
manufactures and sells, respondent also sells certain other lines 
such as silk sweaters, leather goods, woolen shirts and overcoats 
which it does not manufacture. \Voolen mills are generally under
stood to be mills in which the raw wool is converted into finished 
cloth, or some process leading up to the completion of the finished 
cloth is performed. 

PAn. 4. The cooperative feature of the respondent's plan con- . 
sisted in selling shares of its preferred stock to customers, and cus
tomers who held preferred stock were to receive the goods which 
they purchased of the respondent at a discount of approximately 
fifteen per cent from the regular prices as charged through agents. 
This plan would give customers holding stock part of the commis
sion ordinarily allowed to salesmen. 

PAn. S. The respondent sells to the jobbing trade and also sells 
direct to the consumer through traveling salesmen who visit the 
individual customer and take orders from said customer for such 
goods as respondent sells, and the underwear it sells is made to 
individual measurements whE;never it is necessary. 

PAn. 6. The respondent in the course and conduct of its business 
used and now uses its corporate name "Salt Lake Cooperative 
Woolen Mills," and has and now prominently displays its said name 

88:!.11°-~G-VOL 7-25 
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in its advertisements, letterheads, order blanks and other stationery, 
and represents to its customers or prospective customers that it 
manufactures woolen goods to order, and was organized for the pur
pose of manufacturing and selling woolen goods from the mill direct 
to the consumer, and the respondent h11s upon its letterhead a picture 
representing a two-story building, which building carries two signs 
in large letters upon which is set out the name of the respondent cor
poration. 

CONCLUSION. 

That the acts, practices and activities of respondent as herein
above set forth and under the conditions and in the circumstances 
set forth in the foregoing findings as to the facts are unfair 
methods of competition in commerce and constitute a violation of 
Section 5 of the Act of Congress approved September 26, 1914, 
entitled "An Act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes." 

ORDER TO CEASE AND DESIST, 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission, answer of .the re
spondent and a stipulation as to the facts filed herein, and the Com
mission having made its findings as to the facts and its conclusion 
that the respondent has violated the provisions of the Act of Con
gress approved September 26, 1914, entitled, "An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes," 

Now, therefore, it is ordered, That the respondent, Salt Lake Co
operative ·woolen Mills, Inc., its successors, officers, directors, agents, 
servants and employees, cease and desist from: 

1. Doing business under the corporate name and style of Salt 
Lake Cooperative Woolen Mills, or any other corporate name which 
includes the words" 'Voolen Mills," unless and until such respondent 
actually owns or operates a mill or mills in which raw wool is con
verted into yarn or cloth by the process of spinning or weaving. 

2. Using any words, phrases, sentences or order blanks, letter· 
heads or any other literature distributed by it in the course of its 
business, which indicates or creates the impression that said re· 
spondent is a manufacturer of the articles which it sells, unless and 
until such respondent does actually manufacture said articles. 

It is further ordered, That respondent shall within sixty (GO) days 
after the date of the service upon it of this Order file with the 
Commission a report in writing setting forth in detail the manner 
and form in which this order has been complied with and con· 
formed to. 



MORRIS ERRERA. 375 

Complaint. 

FEDERAL TRADE COMMISSION 
v. 

MORRIS ERRERA. 

CDMPLAINT1 FINDINGS AND ORDER. IN THE llfATTER OF THE ALLEGED 
VIOLATION OF SECTION ~ OF AN ACT OF CONGRESS APPROVED SEPTEMBER 
26, 1914, 

SYLLABUS. 
Docket 083-llfarch 5, 1024. 

Where an individual engaged in the sale of an orange beverage in different 
stores in the same city, all of which st:pres had similar signs, letterlngs, 
legends, white store fronts, counters, arrangements thereof, and distinc
tive glasses for the serving of such beverage, for which there had come 
to be a large and increasing public demand ; and thereafter a competitor 
caused his signs, letterings, legends and store fronts to be made to corre
spond with those of such individual, and also his counters, arrangements 
thereof, and glasses; with the result that persons were misled into entering 
said competitor's stores as and for those of such individual, and purchasing 
the orange beverage there sold by him as and for that of said individual: 

Held, That such practices, under the circumstances set forth, constituted 
unfair methods of competition. 

Mr. Thomas II. Bal~er, jr., for the Commission. 
Mr. P. H. Marshall, of Bell, Marshall & Rice of Washington, 

D. C., for respondent. 
COMPLAINT. 

Acting in the public interest pursuant to the provisions of an Act 
of Congress, approved September 26, 1914, entitled, "An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes," the Federal Trade Commission charges that 
Morris Errera, hereinafter referred to as the respondent, has been 
and is using unfair methods of competition in commerce in viola
tion of the provisions of Section 5 of said Act, and states its charges 
in that respect as follows: 

PARAGRAPH. 1. Respondent is engaged in the business of operatin~; 
a retail store at No. 439 9th St. N. W., in the District of Columbia, 
where he sells confectionery, soft drinks, cigars, tobacco and other 
similar commodities to the consuming and purchasing public, and 
said respondent has for more than one year last past carried on said 
business ln direct, active competition with other individuals, partner
ships and corporations in the District of Columbia similarly engaged. 

PAn. 2. For a period of more than five years last past one Carroll 
II. Dikeman has been engaged, in the District of Columbia, in the 
business of operating a chain of retail stores known as Dikeman's 
Orange Beverage Stores, and at present located respectively at 431 
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Dth St. N. ,V., 71!> 14th St. N. W., 10Q4 F St. N. W., 3034 14th St. 
N. W., and 931 Dth St. N. ,V., at which stores said Dikeman has, 
during said period, sold and now sells an Qrange beverage known as 
"Dikeman's Orange Beverage" to the consuming and purchasing 
public in direct, activo competition with other individuals, partner
ships and corporations in the District of Columbia, including said 
respondent. 

PAR. 3. All of said stores operated by said Dikeman, as aforesaid, 
have the same distinctive exterior appearance consisting of a white 
painted store front and on either side of the entrance distinctive 
signs bearing the legend "Dikeman's Delicious Orange Beverage, 
5¢ " in gilt lettering on a white background and bearing at the top 
the representation of a cluster of oranges, the whole being sur
rounded by a thin blue border. Said distinctive signs displayed by 
said Dikeman at his said stores, together with the general appear
ance of the store fronts have become well known to the people of 
the District of Columbia and have become associated exclusively 
with said Dikeman's said establishments, and the orange beverage 
sold and dispensed at said establishments by said Dikeman has ac
quired a wide and favorable reputation and good will among the 
consuming and purchasing public of said District, of which facts 
the respondent herein had full knowledge. 

PAR. 4. After the establishment of said Dikeman's orange bever
age stores, as aforesaid, respondent adopted for his said store located 
nt 435 Dth St. N. '\V., in the District of Columbia, on the same 
side of the street as one of sai<l Dikeman's Dth street stores, and 
two doors north of the same, in the District of Columbia, a store 
front painted white and arranged in substantially the same manner 
as the store of said Dikeman, and respondent installed at the en
trance of said store a sign on which the words "California Orange 
Deverage, 5¢" were painted in gilt lettering on a white background, 
the whole being surrounded with a thin dull colored border, which 
sign simulated the said signs used by sai<l Dikeman on his said 
stores, Loth in size, shape, coloration, general appearance, and prin
cipal legend (omitting the name Dikeman), which store front and 
sign, together with the general appearance and aspect of said store 
had and have the capacity and tendency to mislead and deceive, and 
has in fact misled and deceived a portion of the consuming and 
purchasing public of said District, into the mistaken belief that re
spondent's said store was and is one of said Dikeman's chain of 
stores, and that a beverage sold and dispensed by respondent therein 
was and is said Dikeman's orange beverage, all to the prejudice of 
the :public and of said respondent's said competitors. 
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PAR. 5. The above acts and conduct of respondent, under the 
aforesaid circumstances, constitute unfair methods of competition in 
commerce witlohin the intent and meaning of Section 5 of an Act of 
Congress, entitled, "An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes," approved 
September 26, 1914. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER. 

Pursuant to the ·provisions of an Act of Congress approved 
September 26, 1914, the Federal Trade Commission issued and 
served its complaint upon respondent, Morris En·era, charging him 
with the use of unfair methods of competition in commerce, in viola
tion of the provisions of said Act. 

Respondent having entered his appearance by his attorney and 
having filed his answer herein, thereupon, hearings were had before 
an examiner of the Federal Trade Commission theretofore duly 
appointed, and testimony and documentary evidence were thereupon 
offered and received in suppo~t of the allegations of said cqmplaint 
and in support of the allegations of said answer of respondent; 
thereupon this proceeding came on for final hearing, and the Com
mission being duly advised in the premises, and upon considera
tion thereof, makes this its findings as to the facts and conclusion: 

FINDINGS .AS TO TilE FACTS. 

PARACRAPII 1. That respondent, Morris Errera, has been for over 
five years last past and is now engaged in the business of operating 
a retail store at 435 Ninth Street N. W., in the City of Washington, 
District of Columbia, wherein during all of said time he sold and 
now sells confectionery, soft drinks, including orangeade, cigars 
and other similar commodities, to the general public, and in the 
eonuuct of such business he was during all of said time and is now 
in direct and active competition with other individuals, partner
ships and corporations similarly engaged in the District of Columbia, 
and more particularly with Carrol H. Dikeman; that after the 
Federal Trade Commission filed its complaint herein the said 
respondent opened up a second retail store at No. 3318 Fourteenth 
Street, in said City and District, at which he has ever since also 
sold and now sells orange beverage in competition, as above de-
scribed, with said Dikeman. · 

PAn. 2. That Carroll II. Dikeman has been engaged ever since 1916 
r.nd is now engaged, in the City of 'Vashington, District of Colum
hla, in the business of operating a chain of retail stores known as 
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Dikeman's Orange Beverage Stores. The first of such stores was 
opened by said Dikeman at 431 Ninth Street N. '\V., in said Dis
trict. From time to time he opened other stores in addition, in said 
District. They were and are located at 719 Fourteenth Street N. W., 
1004 F Street N. 1V., 13~8 F Street N. '\V., 3034 Fourteenth Street 
N. '\V., and 655 Pennsylvania Ave. S. E. At all of these stores since 
they have been established said Dikeman has sold and now sells an 
orange beverage known as "Dikeman's Orange Beverage," to the 
general public in direct and active competition with other individuals, 
partnerships and corporations similarly· engaged in the District of 
Columbia, including said respondent. 

PAR. 3. That the store fronts of the respondent's places of busi
ness, particularly the one at said No. 435 Ninth Street N. '\V., Wash
ington, D. C., two doors from the Ninth Street store of said Dikeman, 
were made by said Errera to correspond as nearly as possible with 
the stores of said Dikeman ever since Errera began business. Con
sequently, the store fronts of the respondent's places have, ever 
since, been practically identical in construction and appearance with 
those of. said Dikeman. 

P.AR. 4. That the store fronts of both during all of the said times 
consisted and do now consist of a right hand and a left hand set of 
triple folding doors. Each door in the sets was and is now divided 
into two light panels, the top panel being about one-half the height 
of the lower panel, and each set was made to fold back. Thus folded 
back the store front is entirely open. Across the entire store front 
of each store and above the folding doors there was and is a transom 
bar, running up from which are two mullions which divide the tran
som into three transom lights. Upon the upper part of each of the 
two mullions a round white glass electric light globe was fastened. 
'I hree months before the date of the hearing in this case said Dike
man in an effort to differentiate somewhat his stores from those of 
the respondent substituted oval light globes in place of the round 
ones which he has had there for the past seven years. The whole of 
the store fronts of each of the parties including the folding doors, 

· the transom bar, the two mullions and the two door jambs, with the 
exception of the hardware, and the door and transom panes are 
painted white. (Respondent's Exhibits Nos. 1, 2; and Commission's 
Exhibits Nos. 3, 4, 5, 6-Tr. pp. 14, 21, 94.) 1 

PAR. 5. That ever since the establishment of said Dikeman's stores 
in 1916, U1ere has been and is now upon each door jamb a sign de
signed by Dikeman himself in that year. There was no other si~ 
1ike it in Washington. This desjgn (Commission's Exhib. No. 2)1 

1 Not publl~:~hed. 
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was given by Dikeman at that time to James L. Hale, a 'Vashington 
sign painter, doing business as "The W:illis Sign Company," with 
directions to Hale to use it in painting said Dikeman's signs. This 
style of sign has been used continuously by him on his store fronts 
ever since. No change has been made in the coloring or appearance 
during its use. 

PAn. 6. That until he began selling orange beverage and on or 
about July, 1922, the respondent had black signs upon his store 
fronts. He then engaged said Hale to make, in the words of Hale, 
"a couple of signs similar to Dikeman's." (Tr. p. 45.) Under 
those instructions Hale designed for the respondent Commission's 
Exhibit No. 1. Respondent instructed Hale to "put oranges at the 
top," but Hale refused to go that far in making a likeness of Dike
man's design (Tr. p. 48). Thereafter Hale painted signs for the 
respondent after the design of Commission's Exhibit No. 1. These 
were placed by respondent upon his Ninth Street store and other 
places of business and have been there ever since. 

PAn. 7. That the signs of both the respondent and Dikeman may 
be described as follows: Each was and is identical in form and 
about two feet wide and six feet high. They were and are of 
rounded convex shape and are placed on the entrance door jambs. 
The bottom of each sign is at about two feet from the sidewalk. 
Each sign is painted white and has the same narrow blue border. 
Upon the lower half of each and beginning just below the middle 
of the sign are the words "ORANGE BEVERAGE," descriptive 
of the article offered for sale. This word "ORANGE" on each 
sign is of large Egyptian gilt upper case letters of the same size. 
The word "BEVERAGE" is also of Egyptian gilt upper case let
ters of slightly smaller size than those in the word "ORANGE." 
Below the words "ORANGE BEVERAGE" on each is a large 
figure 5 in Arabic style of the same form and size, at the upper 
right of which and a little at one side is the usual symbol of ¢ 
abbreviation for the word "cents." Above the words "ORANGE 
BEVERAGE" there appears in the sign of the respondent the word 
"California" in gilt lower case instead of the words "Dikeman's 
Delicious" appearing in said Dikeman's sign. In respect to the 
Words the respondent's signs are identical in size, style, color and 
case to the words in said Dikeman's signs. The upper half of the 
signs of both respondent and said Dikeman consist of an insignifi
cant gilt decoration topped in the respondent's sign by an oval field 
of blue upon which is painted a glass of orangeade and topped in 
Dikeman's sign by a round blue field upon which is painted a twig 
of two oranges with foliage. 
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PAn. 8. That at the time of the opening of each of said stores 
during the past seven yea~s the said "Dikeman placed therein, and 
has ever since maintained in each, a white marble counter over 
which he served his orange beverage. These counters were always 
placed on the right hand side in each store. Into the tops of these 
counters were sunk white china beverage containers with white 
metal covers. From these containers his orange beverage has at all 
times been served in thin, clear, five inch high glasses, slender in 
the middle and flaring out at the top and bottom. 

PAn. 9. That when on or about July, 1922, the respondent opened 
up his store in Ninth Street, and later on when he opened up his 
store in Fourteenth Street, he too placed on the right-hand side of 
each store a white marble counter very similar to those of the said 
Dikeman. Into the tops of these, following the example set by said 
Dikeman, he also sank white china bevern~e containers with white 
metal covers and from these containers he at all times has serv('d his 
orange beverage in thin, clear five inch glasses that faithfully imi
tate the slender waist and the flaring top and bottom of the style 
used by said Dikeman. 

r AR. 10. That from time to time, previous to the issuance of the 
complaint herein, and since July, 1922, when the respondent began 
to sell orange beverage, several persons, while looking for saicl 
Dikeman's places of business, to purchase his orange beverage, and 
for other purposes, were misled by said similarity of said respond
ent's stores and signs to those of said Dikeman, and by reason of 
such clcception were induced to enter into the said respondent's stores 
instead of said Dikeman's. And some of these thereupon purchasnrl 
the oran~e beverage of the respondent believing the same to be that 
of said Dikeman's. 

PAn. 11. That by reason of the quality, taste and excellence of the 
said Dikeman's oran~e beverage made by said Dikeman he has at 
all times enjoyed and now enjoys a large and increasing public de
mand for the same. This business has increased from one to three 
gallons a day in 1016 to about 1,200 gallons a day at the time of the 
hearing herein. 

PAn. 12. That in connection with the sale by the respondent of a 
beverage practically identical in appearance, taste and composition, 
of that sold by Dikeman, the store fronts, the signs, doors, counters, 
beverage containers and serving glasses of the respondent's place1s 
of business so closely resembled in construction, material, form, size, 
design, decoration, color, arrangement and general appearance 
those of the said Dikeman that they had and have now the capacity 
and tendency to deceive and in many instances have deceived the 
general public. 



MORRIS ERRERA. 381 

375 Order. 

CONCLUSION, 

That the above practices of said respondent, under the conditions 
and circumstances described in the foregoing findings, are unfair 
methods of competition in commerce and constitute a violation of 
Section 5 of the Act of Congress approved Septemb~r 26, 1914, en
titled "An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes." 

ORDER TO CEASE AND DESIST, 

This proceeding having been heard by the Federal Trade Commis
sion upon the complaint of the Commission, answer of the respond
ent and testimony heretofore taken, and the Commission having made 
its findings as to the facts and its conclusion that respondent has 
violated the provisions of Section 5 of an Act of Congress entitled, 
"An Act To Create a Federal Trade Commission, to define its 
powers and duties, and for other purposes," 

It is now ordered, That respondent, Morris En·era, his agents, 
representatives, servants and employees do cease and desist from 
simulating the signs, letterings, legend and store front in color, size, 
shape, design and general appearance of the chain of stores of Car
roll H. Dikeman. 

It is further ordered, That respondent, Morris Errera, shall 
within sixty (GO} days after the service upon him of a copy of this 
order, file with the Commission a report in writing setting forth in 
detail the manner and form in which he has complied with the 
ortler to cease and desist hereinbefore set forth. 
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FEDERAL TRADE COMMISSION 
v. 

L. F. CASSOFF, AN INDIVIDUAL DOING BUSINESS 
UNDER THE NAMES AND STYLES OF CENTRAL PAINT 
& VARNISH 'VORKS AND CENTRAL SHELLAC WORKS. 

COMPLAINT, FINDINGS AND ORDER IN TilE 1\fAITER OF THE ALLEGED 

VIOLATION OF SECTION ri OF AN ACT OF CONGRESS APPROVED SEPTEMBER 

26, 1914. 
Docket 1002-March 5, 1!>2-1. 

SYLLABUS. 

Where an Individual engaged in the manufacture and sale of varnishes and 
similar prouucts, sold a product not composed wholly of shellac gum cut 
in alcohol, branded, labeled, and advertised as "White Shellac" and 
"Orange Shellac," with the effect of misleading and deceiving a sub
stantial part of the purchasing public in reference to the composition 
thereof, and with the capacity and tendency thereby to induce its purchase: 

HeU, That the sale of products labeled and advertised, as above set forth, 
constituted an unfair method of competltiou. 

·Mr. lVilliarn A. Sweet for the Commission. 
Hon. Em.anuel Celler, of New York City, for respondent. 

COMPLAINT. 

Acting in the public interest pursuant to the provisions of an Act 
of Congress approved September 2G, 1914, entitled "An Act to create 
a Federal Trade Commission, to define its powers and duties, and 
for other purposes," the Federal Trade Commission charges that 
L. F. Cassoff, an individual doing business under the names and 
styles of Central Paint & Varnish Works and Central Shellac 
Works, hereinafter referred to as respondent, has been and is using 
unfair methods of competition in interstate commerce in violation 
of the provisions of Section 5 of said Act, and states its charges in 
that respect as follows : 

PARAGRAPH 1. Respondent is an indh·idual doing business under 
the trade names and styles of Central Paint & Varnish Works and 
Central Shellac Works, with his principal place of business in the 
Dorough of Brooklyn, City and State of New York. He is engaged 
in the manufacture of varnishes and allied products and the sale 
thereof to wholesale and retail dealers located at points in various 
States of the United States. He causes said products when so sold 
to be shipped from his said place of business in the Dorough of 
Brooklyn, City and State of New York, into and through other 
States of the United States to said purchasers at their respective 
points of location. In the course and conduct of his said business 
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respondent Is m competition with other individuals, partnerships 
and corporations similarly engaged in the manufacture and/or sale 
of varnishes and allied products in interstate commerce. 

PAR. 2. Shellac, or shellac varnish as commercially known, is a 
product composed solely of genuine shellac gum dissolved in alcohol, 
and is so understood .by jobbers, dealers and the purchasing public. 

PAR. 3. The respondent, in the course and conduct of his said busi· 
ness, manufactures and sells, and for more than one year last past 
has manufactured and sold, to jobbers, dealers and the purchasing 
public, in commerce as aforesaid, throughout the States of the United 
States, by means of traveling salesmen, advertisements and other· 
wise, a product not composed wholly of genuine shellac gum dis· 
solved in alcohol, which product and the containers thereof respond· 
ent labels, brands and advertises as "'Vhite Shellac" and "Orange 
Shellac," without indicating in any way whatever on such labels, 
brands and advertisements that said product contains any other 
gum, ingredient or substitute for gum, than genuine shellac gum. 
The said labels, brands and advertisements upon such product and 
the containers thereof are false and misleading and have the capacity 
and tendency to mislead and deceive the purchasers thereof, the 
trade and the purchasing public into the belief that such product so 
sold, labeled, branded and advertised by respondent is shellac or 
shellac varnish which is known and understood by the trade and 
purchasing public to be composed wholly of genuine shellac gum 
dissolved in alcohol, and to ·induce said purchasers to purchase same 
in that belief. 

PAR. 4. Many of the respondent's competitors referred to in para· 
graph 1 hereof, sell and distribute throughout the United States 
shellac varnishes represented, advertised, branded and labeled as 
such, which said varnishes are composed of shellac gum dissolved in 
alcohol and contain no other gum or rosin. 

PAR. 5. The above alleged acts and things done by respondent are 
all to the prejudice of the public and respondent's competitors, and 
constitute unfair methods of competition within the intent and mean. 
ing of Section 5 of an Act of Congress entitled "An Act to create 
a Federal Trade Commission, to define its powers and duties, and 
for other purposes," approved September 26, 1914. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress, approved Sep· 
tember 26, 1914, the Federal Trade Commission issued and served a 
complaint upon the respondent, L. F. Cassofi, an individual, doing 
business under the names and styles of Central Paint & Varnish 
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\Yorks, and Central Shellac \Vorks, c11arging him with the use of 
unfair methods of competition in commerce in violation of the pro
visions of said act. 

The respondent having filed his answer and entered his appear
ance herein, and made, executed and filed an agreed statement of 
facts in which it is stipulated and agreed by respondent that the 
Federal Trade Commission shall take such agreed statement of facts 
as the facts in this case, and in lieu of testimony before the Commis
sion in support of the charges in the complaint or in opposition 
thereto, and proceefl forthwith to make its findings as to the facts. 
and such order as it may deem proper to enter therein without oral 
argument or brief, and the Federal Trade Commission being now 
fully advised in the premises, makes this its findings as to the facts 
and conclusion: 

FINDINGS AS TO TilE FACTS, 

PARAGRAPH 1. Respondent is an individual doing business under 
the trade names and styles of Central Paint & Varnish Works and 
Central Shellac Works, with his principal place of business in tho 
Dorough of Brooklyn, City and State of New York. He is en
gaged in the manufacture of varnishes and similar products and 
the sale thereof to wholesale and retail dealers located at points in 
various States of the United States. He causes said products when 
so sold to be shipped from his place of business in the Dorough of 
Brooklyn, City and State of New York, into and through other 
States of the United Statrs to said purchasers at their respective 
points of location. There are other individuals, partnerships and 
corporations located in various States of the United States like
wise engaged in the business of manufacturing varnishes and similar 
products which products they sell to various users of such prouucts 
and cause to be transported from their several places of business 
into and through other States of the United States to purchasers 
thereof located in the same States in which respondent's customers 
are located. The volume of business and quantity of products manu
factured and sold by the respondent, as aforesaid, are substantial 
and form an important item of commerce among the several States 
and Territories of the United States. In the course and conduct of 
his said business respondent is in competition with other individuals, 
partnerships and corporations likewise engaged in the manufacture 
and sale of varnishes and similar products in interstate commerce. 

PAn. 2. Shellac, or shellac varnish as commercially known, is a 
product composed solely of genuine shellac gum dissolved in alcohol, 
and is so understood by jobbers, dealers and the purchasing public. 

PAR. 3. Tho respondent, in the course and conduct of his said 
business, manufactures and sells, and for more than one year last 
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past has manufactured and sold, to jobbers, dealers and the pur
chasing public, as aforesaid, throughout the States of the United 
States, by means of traveling salesmen, advertisements and other
wise, a product not composed wholly of genuine shellac gum dis
solved in alcohol which product and the containers thereof respond
ent labels, brands and advertises as "White Shellac" and "Orange 
Shellac," without indicating in any way whatever on such labels, 
brands and advertisements that said product contains any other 
gum, ingredient or substitute for gum, than genuine shellac gum. 

PAn. 4. There are a large number of manufacturers situated in 
the various States of the United States engaged in the business of 
manufacturing anu selling shellac varnishes who cause their prod
ucts to be transported from their several places of business into and 
through other States of the United States to purchasers located in 
the same States in which respondent's customers are located who 
brand, label and advertise their products us shellac or shellac varnish 
which products are composed solely of shellac gum dissoh·ed in 
alcohol. 

PAn. 5. TJ1at the brands and labels containing the words "White 
Shellac" and "Orange Shellac" used by the respondent upon the 
containers of the product manufactured, sold and shipped by him 
as set forth in the foregoing findings and the advertisements con
taining the words "White Shellac" and " Orange Shellac" used by 
him in respect to such product are false and have the capacity and 
tendency to and do mislead and deceive a substantial part of the 
purchasing public into the belief that such product so labeled, 
branded and advertised by the respondent is composed solely of 
genuine shellac gum dissolved in alcohol and to induce such pur
chasers to purchase same in that belief. 

CONCLUSION. 

The practices of the said respondent under the conditions and cir
cumstances described in the foregoing findings are unfair methods 
of competition in commerce and constitute a violation of the Act of 
Congress, approved September 2G, 1914, entitled "An Act To create 
a Federal Trade Commission, to define its powers and duties, and 
for other purposes." 

ORDER TO CEASE AND DESIST. 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission, the answer of the 
respondent and the statement of facts agreed upon by the respondent 
nnd counsel for the Commission, and the Commission having made 
its findings as to the facts with its conclusion that the respondent has 
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violated the provisions of the Act of Congress, approved September 
~6, 1914, entitled "An Act To create a Federal Trade Commission, 
to define its power and duties, and for other purposes," 

It is now ordered, That the respondent, L. Francis Cassoff, other
wise known as L. F. Cassoff, doing business under the names and 
styles of Central Paint & Varnish Works and Central Shellac Works, 
his agents, representatives, servants and employees, cease and desist: 

1. From directly or indirectly employing or using on labels or as 
brands for varnish not composed wholly 100% of shellac gum cut 
in alcohol or on the containers in which the varnish is delivered to 
customers the words "Orange Shellac," "'Vhite Shellac," or the 
word "Shellac" alone or in combination with any other word or 
words unless accompanied by a word or words clearly and distinctly 
mdicating that such product contains other substances, ingredients 
or gums than shellac gum, and by a word or words clearly and dis
tinctly setting forth the substances, ingredients or gum of which 
the varnish is composed with the percentages of all such substances, 
ingredients or gums therein used clearly stated upon the label, brand 
or upon the containers (e. g. "Shellac Substitute" or "Imitation 
Shellac" to be followed by a statement setting forth percentages 
of ingredients or gums therein used). 

2. From using or diE-playing in circulars or advertising matter 
used in connection with the sale of its products in interstate com
merce, except when such products contain 100% shellac gum cut in 
alcohol, or on the containers in which the varnish is delivered to 
customers the words " Orange Shellac," "'Vhi te Shellac," or the 
word " Shellac" alone or in combination with any other word or 
words unless accompanied by a word or words clearly and dis
tinctly indicating that such product contains other substances, ingre
dients or gum than shellac gum, and by a word or words clearly and 
distinctly setting forth the substances, ingredients or gum of which 
the varnish is composed with the percentages of all such substances, 
ingredients or gums therein used clearly stated upon the label, brand 
or upon the containers (e. g. "Shellac Substitute" or "Imitation 
Shellac" to be followed by a statement setting forth percentages of 
ingredients or gums therein used). 

It is further ordered, That the respondent shall file with the 
Federal Trade Commission within sixty (GO) days from the date of 
this order, its report in writing, stating the manner and form in 
which this order has been conformed to, and shall attach to such 
report two copies of all circulars, advertisements, devices or labels 
distributed or displayed to the public by the respondent in connec
tion with the snle of its product in interstate commerce subsequent 
to the date of this order. 
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FEDERAL TRADE COI\IMISSION 

"'· 
C. READ & COI\IPANY, INCORPORATED. 

CO:a.IPLAINT, FINDINGS AND ORDER IN TilE MATTER OF TilE ALLEGEil 

VIOLATION OF SECTION II OF AN ACT OF CONGRESS APPROVED SEPTEJIIBER 

26, 1914. 
Docket 1088-:M:arch 5, 1924. 

SYLLABUS. 

Where a corporation engaged in the sale of colree, tea, and chinaware to 
retail dealers, 

(a) Gave and offered to give to its dealer customers one hundred pieces of 
chinaware of unequal value, together with each one hundred package 
order of tea or coffee, in pursuance of a sales plan whereby each ulti
mate purchaser of a package was to receive one of the aforesaid pieces 
of china, as determined by a coupon theretofore placed in each package 
by It, and proposed to said customers that they resell such packages for 
an equal price per package and deliver therewith to the different purchas
ers the various articles of chlnaware as called for by said purchasers' 
coupons; with the result tllat different members of the public buying said 
packages received respectively by chance or lottery packages of tea or 
coffee, and china ware, of a total unequal value, for an equal price; 

(b) Falsely represented through salesmen and through circulars that said 
articles of chinaware were delivered free of charge to the dealer purchas
ers of its tea or coffee, as aforesaid, and in its bllls for said tea or colree, 
and china ware, made no separate charge for the latter; with the 
capacity to deceive and mislead said dealers into believing that they were 
in fact receiving said cblnaware without charge, and that in reselling 
said tea and coffee, and delivering the articles of china therewith, to 
dl.tl'erent members of the purchasing public, as above set forth, they were 
in turn giving the same free: 

1Ield, That such practices, under the circumstances set forth, constituted un
fair methods of competition. 

Mr. Edward E. Reardon for the Commission. 
Mr. Thornaa Foley Ilisky, of Hinkley, Risky & Burger of Balti

more, Md., for respondent. 

COMPLAINT. 

Acting in the public interest, pursuant to the prov1s10ns of an 
Act of Congress, approved September 26, 1914, entitled "An Act 
To create a Federal Trade Commission, to define its powers and 
duties, and for other purposes," the Federal Trade Commission 
charges that C. Read and Company, Inc., hereinafter referred to 
as respondent, has been and is using unfair methods of competition 
in commerce, in violation of the provisions of Section 5 of said Act, 
and states its charges in that respect as follows: 
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PARAGRAPH 1. Respondent is and for more than three years prior 
to the date hereof was a corporation organized and doing business 
under the laws of the State of Maryland, having its principal place 
of business in the city of Baltimore in said State. It is and has 
been during the times above referred to engaged in the business of 
selling at wholesale teas, coffee, and chinaware to individuals, part
nerships, and corporations located in and engaged in the business 
of selling teas, coffee, and chinaware at retail to the general public 
in various other States of the United States of America other than 
the State of Maryland and respondent still causes and during the 
times above referred to has caused the said teas, coffee, and china
ware, when sold by it to the said individuals, partnerships, and 
corporations, the said retail dealers, to be transported to them at 
their respective locations above referred to from respondent's said 
place of business. In the course and conduct of its said business, 
the respondent is and has been during the times above referred to 
in competition with other individuals, partnerships, and corpora
tions, similarly engaged in selling at wholesale teas and coffees nnd 
who, during the aforesaid times have caused and who still cnuse 
the said commodities, when sold by them, to be transported to their 
purchasers located in various States of the said United States, other 
than the State of origin of the shipments of said commodities and 
including States other than the State of Maryland into which re
spondent has caused and still causes said commodities when sold 
by it to be transported. 

PAn. 2. Respondent in the course and conduct of its said business 
during the times above referred to and, more particularly, on or 
about June 13, 1023, has conspired with and still continues to con
spire and confederate with one Moore, an individual with a place 
of business in the State of Virginia and engaged in said State in 
the business of selling teas, coffee, and chinaware at retail to the 
general public, and with certain other unlrnown individuals, partner
ships and corporations engaged in the retail tea and coffee business 
with places of business, respectively, in States of the said Uniteu 
States other than in the State of Maryland, in causing to be trans
ported from the State of :Maryland to purchasing membors of the 
general public, customers of the said Moore, in the State of Vir
ginia, and to purchasing members of the general public, cus
tomers of said unknown individuals, partnerships, and corporations, 
retail dealers in said other States, certain packages of teas and 
coffees and certain articles of chinaware and in selling and causing 
to be sold to the said purchasing members of the general public, 
above referred to, the said packages of teas and coffees, and the said 
articles of chinaware transported as aforesaid, according to a plan, 
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method, arrangement, or scheme of chance or lottery devised by re
spondent and carried out by respondent and said Moore and said 
unknown retail dealers at the times above referred to, in accordance 
with which plan, method, arrangement, or scheme, the total value of 
the package or packages of teas or coffees and the article or articles 
of said chinaware distributed and delivered with said package, re
spectively, to some of the purchasing members of the general public 
and received by them, the customers of said Moore or of said other 
unknown retail dealers is of greater or lesser amount than the total 
"Value of the said package or packages of teas or coffees, including 
the article or articles of said chinaware, so distributed and delivered 
with said packages, respectively, to others of the purchasing members 
of the general public and received by them, the customers of the said 
Moore, or of the said other retail dealers, the total price of each 
said package of tea or coffee, respectively, together with the said 
article of chinaware delivered with each said package, respectively, 
being the same to each member of the general public who has at the 
aforesaid times purchased from or who continues to purchase the 
same from the said Moore or from the said unknown retail dealer~. 

PAn. 3. The aforesaid plan, method, arrangement, or scheme of 
chance or lottery is and was substantially as follows: Respondent 
with each sale to said Moore or said unknown retail dealers, of 100 
Packages of teas or coffees of equal weight and value respectively, 
delivered and still delivers at the same time to the said Moore and 
said other retail dealers 100 pieces of chinaware, including cups, 
saucers, plates, cereal bowls, fruit plates, pitchers, and covered dishes, 
one of which was and is to be de1ivered to the members of the general 
public with each purchase of a package of said tea or coffee as 
follows: In each said package respondent during the aforesaid times 
placed and still continues to place a coupon entitling the member of 
the general public, the purchaser from said Moore or from said 
unlmown retail dealers to receive one of said articles of chinaware. 
The specification of the particular piece of china ware the said pur
chaser was and is to receive was and is placed upon said coupon by 
respondent and, when one of said packages was or is purchased and 
opened by a customer of said Moore or other unlmown retail dealer, 
the purchaser obtains and has obtained from said Moore or said 
other retail dealer the article of chinaware specified upon the in
closed coupon without further charge or cost than the price paid to 
said l\Ioorc or other retail dealer for the package of tea or coffee. 
Said articles of chinaware were nnd are of different values and said 
Packages of tea and coffee, as the case might be, were and are of 
equal weight and value and are each respectively priced the same to 
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the said purchaser by the said l\foore and said other retail dealers, 
respectively, and the total value of the chinaware and each package 
of tea or coffee so obtained by the said member of the purchasing 
public was thus during the aforesaid times and continues to be fixed 
solely by chance and the said total value of said articles received 
by the purchasers was and continues to be greater or lesser than the 
value of the similar articles received by other purchasers, the price 
to all said purchasers being the same for the said articles, re· 
spectively. 

11 An. 4. In selling said packages of teas and coffees to said l\Ioore 
and to the said other retail dealers, respondent during the aforesaid 
times has fixed and still fixes the wholesale prices thereof, respec· 
tively, at an amount which covers the total cost of the said 100 pieces 
of chinaware and of the said 100 packages of teas or coffees and a 
reasonable profit thereon to respondent and in reselling said com· 
modities to the general public the said Moore and other said retail 
dealers, during the aforesaid times have added and still continue to 
add to the said total wholesale price of said 100 packages and said 
100 pieces of chinawarc, respectively, a reasonable profit to said 
Moore and said other retail dealers, and the retail price per package 
to the general public is and has been, during the aforesaid times, 
placed at the one-hundredth part of the said total reselling price 
by the said 1\Ioore and other retail dealers. 

In pursuance of the aforesaid conspiracy and confederation of 
respondent and said l\foore and said other retail dealers, the general 
purchasing public are and have been at and during the aforesaid 
times deceived and misled by respondent and said Moore and said 
other retail dealers into believing that the article or articles of china· 
ware so delivered and so continuing to be delivered to them with 
each of the aforesaid packages were and are free of cost to the said 
purchasing member of the general public, whereas in truth and in 
fact the said article or articles were during the aforesaid times and 
are not delivered free of cost, but the cost of the same, together with 
a reasonable profit thereon is included in the price paid and to be 
paid by the general public purchasing the said packages. 

PAR. 5. Among the competitors of respondent are many who sell 
teas and coffees at wholesale at reasonable wholesale prices, and who 
do not offer or place in the hands of the retail dealers any merchan· 
dise to be given to their purchasers, by chance or otherwise. Re· 
spondent's practices, as aforesaid, tend to, and do induce the general 
public to purchase said commodities so sold by respondent in prefer· 

· ence to similar commodities of respondent's said competitors without 
regard to the difference in quality or price between said commodities 



C. READ & CO., INC. 391 

387 Findings. 

of respondent and those of said competitors, and are induced to 
make such purchases by the chance of obtaining said premiums of 
chinaware in connection with the purchase of respondent's com
modities, as above set forth. 

PAR. 6. The practices of respondent hereinbefore set forth are all 
to the prejudice of the public and of respondent's said competitors, 
and constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress, entitled, 
"An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes," approved September 26, 1914. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER. 

Pursuant to the provisions of an Act of Congress approved Sep
tember 2G, 1914, the Federal Trade Commission issued and served 
a complaint upon the respondent, C. Rend & Company, Inc., charg
ing it with the use of unfair methous of competition in commerce 
in violation of the provisions of said net. 

The respondent not having filed an answer herein and having 
stipulated and agreed that a statement of facts signed and executed 
by the respondent and W. II. Fuller, Chief Counsel for the Federal 
Trade Commission, subject to the approval of the Commission, 
are the facts in this proceeding and shall be taken Ly the Federal 
Trade Commission as such and in lieu of testimony before the Com
mission in support of the charges stated in the complaint, or in op
position thereto, and that the said Commission may proceed further 
Upon said statement of facts, stating its findings as to the facts and 
conclusion and entering its order disposing of the proceeding. 

And, thereupon, this proceeding came on for final hearing and 
the respondent having waived the filing of briefs and the hearing 
of oral argument herein before the Commission, and the Commis
sion having duly considered the record and being now fully advised 
in the premises, makes this its findings as to the facts and conclusion: 

FINDINGS AS TO THE FACTS, 

Respondent is and for more than three years immediately prior to 
November 16, 1923, was a corporation organized and doing business 
Under the laws of the State of Maryland, having its principal place 
of business in the city of Baltimore in said State. Respondent is 
and has been during the times above referreu to engaged in the busi
ness of selling at wholesale teas, coffees and china ware to individuals, 
partnerships, and corporations located, respectively, in various other 
State.s of the United States of America other than the State of l\fary-
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land and engaged therein in the business of selling teas, coffees and 
chinaware at retail to the general public and respondent still causes 
and during the times above referred to has caused the said teas, 
coffees, and chinaware, when sold by it to the said individuals, part
nerships and corporations, the said retail dealers, to be transported 
to them at their respective locations in said other States from re
spondent's said place of business. 

Respondent in the course and conduct of its business, during the 
aforesaid times, has packed and still continues to pack large quanti
ties of teas in lots of 100 packages, each package being 2 ounces in 
weight and in lots of 100 packages, each package being 6 ounces in 
weight and large quantities of coffees in lots of 100 packages each 
package being one pound in weight. 

During the aforesaid times the respondent caused to be prepared 
circulars upon which were photographs or illustrations of articles 
of chinaware and on which, unJcrneath said photographs or illus
trations, was printed, as follows: 

"GIVEN A WAY FREE" 

"100 Pieces ot Rose Dccorate<l China ware 
A ticket ln each package calling for one or these pieces ot chlnaware. 

24 Rose decoratc<l Cups and Saucers 24 Rose G-8 in. Plates 
24 " Fruit Saucers or Plates 21 Rose Cereal Dishes 
2 " " Covered Stcak Dishes 2 " Pint Pitchers 

The Same assortment with Either of tho Following Goods. 
100 2 oz. YOU KNOW 'l'EA 100 1 lLs. REO. C. M. 

Costs you $20.00 A mixture of Cereal Chicory and Coffees Costs you $23.00 
Retails at 25¢ per Package Hetails ut 30¢ per l'aclmge 

100 1 Ius. Tlget• Coffee 
Whole Dean or Groun<l 

COSTS YOU $32.00 

Retails at 40¢ Per Package 
All goods F. 0. D. Daltlmore Lut we allow f'i% Cash discount it bill ls paid 

within 10 days of date ot Invoice. 

C. READ & Co., !No. GENI'.'RAL STOltE SPECIALISTS, 

18-20 N. Greene St., Daltlmore, l\Itl." 

The above described circulars, or others containing substantially 
th£' same or similar prol)osals or offers, were distributed, or the con
tents thereof were stated, by respondent during the aforesaid times 
through its agents and servants to individuals, partnerships and cor
l'orations, the retail dealers who were purchasers or prospective pur
chasers from the respondent of teas, coffees and china ware. 

In each of the packages of teas and coffee packed by it as afore
said rcsp~muent placed, and still continues to place, a coupon upon 
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which respondent designated and continues to designate a particular 
piece or articles of the chinaware referred to in the aforesaid cir
culars. 

Upon the wrappers or cartons of the said packages of teas and 
coffees have been and still are printed the following words "open 
and examine before purchasing." Some of the respondent's pack• 
ages of said teas or coffees have been and still are sealed and the 
contents of such sealed packages could not or cannot be examined 
without breaking or tearing open the packages containing the same. 

In accordance with representations contained in circulars such as 
described or referred to above, and with proposals such as containeJ. 
therein, the respondent during the times above referred to, agreed 
with and continues to agree with certain individuals, partnerships 
and corporations, retail dealers engaged in the sale of teas anJ. 
coffees and located in various States of the United States other than 
the State of Maryland, to sell to them and respondent did sell and 
continues to sell to them lots of 100 packages of teas and coffees, the 
Packages in each lot, respectively, being of equal weight; and re
spondent at the same time agreed anJ. continues to agree with said 
retail dealers to deliv.er to them and respondent has delivered and 
continues to deliver to the said retail dealers, with each lot of 100 
packages of teas and coffees, 100 pieces of assorted chinaware such 
as described in the aforesaid circulars. 

In selling its packages of teas and coffees to retail dealers re
spondent fixed and still fixes the wholesale price of each lot of 100 
Packagrs thereof, respectively, at an amount which covered or covers 
the total cost of 100 pieces of such china ware and the said 100 
Packages of teas or coffees and a reasonable profit thereon to re
spondent. 

Among the retail dealers aforesaid with whom respondent agreed 
and still continues to agree to sell teas and coffees in accordance with 
proposals such as contained in the aforesaid circulars, is one Moore, 
a retail dealer in teas and coffees and chinaware in the State of 
Virginia and respondent particularly on June 13, 1923, in accord
ance with proposals such as contained in said circulars sold said 
Moore as aforesaid 100 packages of Tiger coffee and delivered from 
respondent's place of business in Baltimore, Maryland, to said .1\Ioore 
ill the' State of Virginia the said 100 packages of Tiger coffee to
gether with 100 pieces of chinaware such as described in the afore
said circulars and respondent received from said 1\Ioore the total 
Price of $35 for the said coffee and china ware. . 

Respondent during the aforesaid times and in accordance with pro
posals such as contained in the aforesaid circulars represented to 
it.s customers the said retail dealers including said l\Ioore that the 
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total wholesale price charged to them by the r~pondent for the said 
100 packages of teas or coffees and said 100 pieces of chinaware 
agreed to be delivered therewith, was the wholesale price of the 
teas or coffees sold to them and that the china ware was given free by 
respondent to said retail dealers including said Moore. 

Respondent proposed in the aforesaid circulars to its customers 
the said retail dealers including said Moore that the said retail 
dealers in reselling said teas and coffees charge an equal price per 
package for the same, respectively, and that the articles of china
ware delivered to them by respondent with said teas and coffees be 
given free to the customers of the said retail dealers including said 
Moore, ·members of the general public. 

The articles of chinaware described in the aforesaid circulars and 
delivered by respondent to its said retail dealers including said 
Moore have been and are of unequal value. 

In reselling said teas and coffees to the general public the said 
retail dealers, purchasers from and customers of the respondent, 
including said Moore, have agreed to and have accepted the pro
posals of the respondent such as contained in the aforesaid circulars 
and, in fixing their retail prices for the same, they, respectively, 
have added and still continue to add to the said total wholesale 
price paid by them to the respondent for each lot of 100 packages of 
teas and coffees, respectively, a reasonable profit to themselves, and 
they have fixed the retail price per package of the same to the 
general public, during the times above referred to, at the 1/lOOth 
part of the said total resale price of each said lot of 100 packages. 

In pursuance of the proposals of respondent such as contained in 
the aforesaid circulars the said retail dealers, including said Moore, 
have during the aforesaid times offered and sold, and still continue 
to sell and offer. for sale, to the general purchasing public the said 
packages of teas and coffees at an equal price per package, respec
tively, and have delivered and continue to deliver and to offer to the 
said public, without extra charge therefor, the particular article of 
chinaware designated by respondent upon the coupon contained in 
the particular package of tea or coffee so sold or offered for sale to 
the members of the general purchasing public. 

Members of the general purchasing public during the aforesaid 
times have purchased and continue to purchase the said packages of 
teas and coffees and have received the same together with the said 
articles of chinaware from the said retail dealers, including said 
Moore, nt the prices and upon the terms offered by said retail dealers, 
including said Moore, as above set forth. 

During the times above mentioned and referred to other indi
viduals, partnerships and corporations have likewise been and still 
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are engaged in selling at wholesale teas and coffees and they have, 
during the aforesaid times, caused and still cause the said com
modities when sold by them to be transported to their purchasers, 
retail dealers, located in various States of the said United States 
other than the State of origin of the shipments of said commodities 
and including States, other than the State of .Maryland, and into 
which respondent has caused and still causes such commodities when 
sold by it to be transported. 

Among such other individuals, partnerships and corporations are 
many who have during the aforesaid times sold, and who still con
tinue to sell, and to offer for sale teas and coffees at wholesale at 
reasonable prices to retail dealers and who do not, in connection 
with the sale thereof, sell to or place in the hands of such retail 
dealers any other merchandise upon the terms or conditions or in 
accordance with proposals such as contained in the aforesaid cir
culars, or in any way representing that such other merchandise is 
given free by them or by such retail dealers with such teas or coffees 
when the cost or price of the same has been or is to be included in 
the price of the said teas or coffees to the purchaser; and who do 
not, in connection with the sale thereof, sell to or place in the hands 
of such retail dealers any other merchandise to be delivered to mem
bers of the general public purchasing such teas or coffees, in· ac
cordance with any system or device of lottery or chance, whereby 
the members of the public receive for equal prices, respectively, 
packages of said teas or coffees and such other merchandise totalling, 
respectively, values of unequal amounts, whether or not the cost of 
such other merchandise has been or is to be included in the price 
paid or to be paid by the members of the general public purchasing 
such packages of teas or coffees. 

The use of circulars by respondent, containing proposals or offers 
to give away free 100 pieces of chinaware to retail dealers or to 
others with the sale of 100 packages of teas or coffees, and the caus
ing or permitting by respondent substantially the same or similar 
o1fers to be made by its agents or salesmen, when the price of the 
chinaware was really included, or to be included, in the price of 
the teas or coffees to the purchasers, and the rendering of bills or 
statements to purchasers for such teas, coffees and chinaware, when 
sold, in which no separate charge was made for such chinaware, 
\Vas misleading and had the capacity to deceive the purchasers of 
said teas and coffees,. the said retail dealers or some of them into the 
belief that the chinaware delivered in accordance therewith, was or 
Would be delivered without cost to them, and was misleading and 
had the capacity further to deceive or mislead the said retail dealers, 
or some of them, into the belief that in reselling such teas and 
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coffees and in delivering such chinaware therewith to the members 
of the public purchasing the teas or coffees, they, the said retail 
dealers, would, in turn, be giving the said chinaware free to the said 
members of the public, when in reality the price of said chinaware 
was, or would be, included in the price of the teas and coffees paid 
by the public to the said retail dealers. 

The placing by respondent of coupons or tickets in packages of 
teas or coffees upon which articles of chinaware of unequal value 
were designated to be delivered with said packages in accordance 
with the proposals or offers contained in the aforesaid circulars, or 
similar proposals or offers made by respondent's agents or sales
men; the proposals of respondent in the aforesaid circulars or state
ments of its agents or salesmen that the retail dealers purchasing 
said packages of teas or coffees resell the same for an equal price 
per package and deliver therewith the respective articles of china
ware designated upon the coupons or tickets in said packages to the 
member or members of the rmblic purchasing the same without fur
ther charge for said china ware; and the acceptance of said pro
posals by said retail dealer or dealers, including said Moore, and 
the purchase and sale by them of said packages of teas and coffees 
and said chinaware, constituted a conspiracy or combination between 
the respondent and said retail dealers, including said Moore, to sell 
said packages of teas and coffees and said chinaware, and said retail 
dealers, including said Moore, did conspire and combine with re
spondent and did sell at the times mentioned in the complaint to 
the members of the general public in accordance with said plan, 
method, arrangement, scheme, combination or conspiracy, whereby 
the members of the public purchasing said packages of teas and 
coffees received, respectively, by chance or lottery, packages of said 
teas or coffees and articles of chinaware of a total unequal value and 
for an equal price, respectively, to each member of the general pub
lic purchasing said packages. 

The sale of packages of teas and coffees and the delivery of articles 
of chinaware therewith as above set forth by the respondent and the 
said retail dealers, including said Moore, or by any of them, had 
the tendency to mislead and deceive members of the general public 
and did mislead and deceive the general public into believing that 
the said articles of chinaware were given free of charge, either by 
chance or lottery, or otherwise, to members of the public purchasing 
said packages of teas or coffees. 

CONCLUSION, 

The practices of the said respondent, under the conditions and 
circumstances described in the foregoing findings, are unfair methods 
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of competition in commerce, and constitute a violation of the Act 
of Congress approved September 26, 1914, entitled, "An Act To 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes." 

ORDER TO CEASE AND DESIST. 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission, and the agreed 
statement of facts filed herein, and the Commission having made its 
findings as to the facts and its conclusion that the respondent has 
violated the provisions of an Act of Congress approved September 
26, 1914, entitled, "An Act To create a Federal Trade Commission, 
to define its powers and duties, and for other purposes," 

It is now ordered, That the respondent, C. Read & Company, Inc., 
its agents, representatives, servants and employees, do cease and 
desist from directly or indirectly-

(1) Giving or delivering or from offering to give or to deliver and 
from combining or conspiring with others, individuals, partnerships 
or corporations, in giving or delivering or offering to give or to 
deliver articles or quantities of merchandise with or in connection 
with the sale or delivery in commerce of packages or quantities of 
teas, coffees or other commodities, by means of any plan, methotl, 
arrangement, scheme, combination or conspiracy, or otherwise, 
''"hereby, by means of coupons or tickets inclosed with or in, or 
distributed or delivered in connection with such packages or quan
tities of teas, coffees or other commodities, or by means of. any system 
or device of lottery or chance, for equal prices paid by them, respec
tively, purchasers receive equal quantities or values, respectively, of 
the said teas, coffees or other commodities together with articles or 
quantities of unequal values, respectively, of such other merchandise, 
and whether or not the cost of such other merchandise, either wholly 
or in part, has been included in the price or prices paid by the pur
chasers for the teas, coffees or other commodities. 

(2) Representing, or combining or conspiring with others in rep
resenting by circulars or other forms of advertising, or in bills or 
statements rendered to purchasers for teas, coffees or other com
modities sold to them, or by coupons or tickets inclosed with or in, 
or distributed or delivered in connection with packages or quanti
ties of teas, coffees or other commodities, or by or through agents or 
salesmen or in any other manner, or by any other means that articles 
or quantities of merchandise delivered or to be delivered with or in 
connection with the sale or delivery in commerce of packages or 
quantities of teas, coffees or other commodities are given or are to be 
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given or delivered free of charge to purchasers of such packages or 
quantities of teas, coffees or other commodities when the cost or price 
of such other articles or quantities of other merchandise has been 
or is to be either wholly or in part included in the price of the said 
packages or quantities of teas, coffees, or other commodities, re
spectively. 

It is further ordered, That the respondent, C. Read & Company, 
Inc., shall, within sixty (60) days after the service upon it of a copy 
of this order, file with the Commission a report in writing setting 
forth in detail the manner and form in which it has complied with 
the order to cease and desist hereinbefore set forth. 
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Complaint. 

FEDERAL TRADE COMMISSION 
v. 

WILLIAM SCHMIDT, TRADING UNDER THE NAME AND 
STYLE OF PLATELESS ENGRAVING BUREAU. 

COMPLAINT, FINDINGS AND ORDER IN THE MATI'ER OF THE ALLEGED 

VIOLATION OF SECTION 5 OF AN ACT OF CONGRESS APPROVED SEPTEMBER 

26, 1914. 
Docket 1112-l!arch 6, 1924. 

SYI.I.Aaus. 
Where an individual engaged under a trade name which included the words 

"plateless engraving," in the printing and sale or business and social 
stationery through the use or a process which involved the application to 
type printing while stlll wet, or a chemical and heat, and resulted in a 
raised letter effect which resembled in appearance impressions made by 
engraved plates or dies, known to the public as engraving, and in sta
tionery, as produced and sold by him, resembling engraved stationery in 
appearance and finish; designated his process as "plateless engraving" 
and in his advertisements described the same as "The World's Greatest 
Invention. Engraved Without Plate. • • • Saving the Cost or Ex
pensive 1'1ates or Dies," "• • • Enctly Duplicating Copper Plate 
Work. Plateless Engraving Bureau"; with the capacity and tendency to 
deceive the public and thereby induce portions thereof to purchase said 
stationery so produced and sold as and lor the genuine engraved product: 

1Icld, That such misleading use or trade name, and designation or product, 
and such false and misleading advertising, under the circumstances set 
forth, constituted unfair methods ot competition. 

Mr. William 0. Reeves for the Commission. 

COMPLAINT. 

Acting in the public int~rest pursuant to the provisions of an Act 
of Congress approved September 2G, 1914, entitled, "An Act To 
create a Federal Trade Commission, to define its powers and duties 
and for other purposes," the Federal Trade Commission charges 
that William Schmidt, trading under the name and style of Plate
less Engraving Bureau, hereinafter referred to as respondent, has 
been and is using unfair methods of competition in interstate com
merce in violation of the provisions of Section 5 of said Act, and 
states its charges in that respect as follows: 

PARAGRAPH 1. Respondent, William Schmidt, is an individual 
trading under the name and style of Plateless Engraving Bureau, 
'\Vith his principal office and place of business in the City and State 
of New York. Respondent is engaged in the business of printing 
and selling stationery for social and business purposes, including in
vitations, announcements, calling cards, letterheads, envelopes and 
similar products, and causing said stationery so produced, when sold, 
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to be transported from his principal office and place of business in 
the City of New York, in the State .of New York, to purchasers lo
cated in other States of the United States, and there is now and was 
at all times hereinafter mentioned a constant current of trade and 
commerce in said product's manufactured by said respondent between 
and among the various States of the United States. In the course 
and conduct of his said business, respondent continuously has been 
and is now in competition with other individuals, partnerships and 
corporations similarly engaged in commerce among the States of 
the United States. 

PAR. 2. Respondent in the course and conduct of his business, as 
described in paragraph 1 hereof, now prints and for more .than 
one year last past has printed invitations, announcements, calling 
cards, letterheads, envelopes and similar social and business station
ery products by a process which he designates as "Plateless Engrav
ing," although such process is not the process used in engraving and 
in no way includes the process of reproclucing an impression on 
paper from engmved plates; that the product mnnufactured and 
sold in interstate commerce by respondent is the result of the use of 
a chemical in powdered form which is applied to type print while 
the ink is still wet; this chemical adheres to the wet ink and in pass
ing through a baking process the heat causes it to fuse and present 
a raised letter effect so as to resemble in appearance or simulate the 
impression made from engraved plates known as "engraving." 

J>An. 3. The word "Engraving," particularly when applied to 
invitations, announcements, calling cards, letterheads, envelopes, 
and similar social and business stationery, has been well known 
and understood by the public for a long period of years to include 
only such products as result from the iffipression made from an 
engraved plate in which has been stamped, cut or carved letters, 
sketches, designs or inscriptions from which the reproduction is 
made; that the process used by respondent, as set out in paragraph 
2 hereof, so simulates engraving in appearance and finish that the 
same is calculated and has the capacity and tendency to mislead 
and deceive the purchaser into the belief that such product was the 
result of an impression made from an engraved plate commonly 
known to the public as" Engraving." 

PAR. 4. That respondent, as a means of inducing the public to 
purchase his invitations, announcements, calling cards, letterheads, 
envelopes, and similar social and business stationery products manu· 
iactured by his said process, causes advertisements to be inserted in 
trade publications having general circulation throughout the several 
States of the United States, and distributes cards, circulars, and 
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other advertising matter, to purchasers and prospective purchasers 
in various States of the United States, in which said advertisements 
and advertising matter respondent falsely claims his process as 
"Exactly Duplicating Copper Plate Work" and producing an 
"Engraved and Embossed Effect," and in said advertisements and 
~dvertising matter ref~rs to his said product as "Plateless Engrav
Ing"; that the usc of the word "Engraving" by respondent, either 
alone or in conjunction with the word "Plateless," and also the use 
by the said respondent of the word "Engraving" as a part of the 
name under which the said respondent trades, especially when the 
product of said respondent is so finished as to present a raised letter 
effect so as to resemble in appearance or simulate engraving, were 
and are intended by respondent and are calculated and have the 
capacity and tendency to mislead and deceive the purchaser into the 
belief that such products were and are the result of an impression 
Inade from cngra ving plates commonly known to the public as 
"Engraving." 

PAR. 5. There are a considerable number of competitors of re
spondent who are manufacturing engrav~d invitations, announce
ments, calling cards, letterheads, envelopes, and similar social and 
business stationery, which said products are made from engraved 
plates in which have been stamped, cut or carved letters, sketches, 
?csigns or inscriptions from which the reproduction is made, which 
lS lmown to the trade nnd consuming public as "Engraving," which 
said products are sold in competition with the products of re
spondent. 

PAn. 6. That the above alleged acts and things done by respondent 
are all to the prejudice of the public, and of respondent's competitors, 
and constitute unfair methods of competition in commerce within 
the intent and meaning of an Act of Congress approved September 
26, 1914, entitled "An Act To create a Federal Trade Commission, 
to defina its powers and duties, and for other purposes." 

llEPORT, FINDINGS AS TO THE FACTS, AND ORDER. 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission issued and served a complaint upon the 
respondent, 'William Schmidt, trading under the name and style of 
Platelcss Engraving Bureau, charging him with the use of unfair 
Inethods of competition in commerce in violation of the provisions 
of said act. 
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The respondent having entered his appearance herein and having 
filed answer to the complaint, thereupon entered into a stipulation 
as to the facts in which it was agreed that the statement of the facts 
therein should be taken by the Commission in lieu of the testimony 
of witnesses in support of the charges stated in the complaint and 
on behalf of respondent, and that the Commission might procee~ 
forthwith, on such stipulation, to make its report stating its find· 
ings as to the facts. 

Thereupon, the matter came on for final hearing before the Com· 
mission, upon the complaint, the answer and the stipulation as 
to the facts, and the Commission having duly considered the record, 
and being fully advised in the premises, makes these its findings as 
to the facts and conclusion: 

FINDINGS AS TO TilE FACTS. 

PARAGRAPH 1. That the respondent, William Schmidt, at the time 
of the issuance of the complaint herein and prior thereto, carried on 
business under the name and style of "Plateless Engraving Bu· 
reau," with principal place of business at 27 Thames Street, New 
York, N. Y., and at all times herein mentioned has been engaged in 
the business of printing and selling stationery, including invita· 
tions, announcements, calling cards, business cards, letterheads, envel· 
opes and similar items of business and social stationery, and has 
caused said stationery, when sold, to be transported from his said place 
of business to the purchasers thereof, in and beyond the State of 
New York, in due course of intrastate and interstate commerce. 
That in the course and conduct of his said business, respondent con· 
tinually has been and is now in competition with numerous persons, 
partnerships and corporations engaged in the production and sale of 
business and social stationery in commerce among the several States 
of the United States. That among the competitors of respondent are 
numerous persons, partnerships and corporations which produce 
and sell stationery, upon which there have been made impressions 
from engraved plates or dies and known to the public as engraved 
stationery. 

PAR. 2. Respondent, in the course of his business as d~scribed in 
paragraph 1 hereof has printed stationery sold by him by a proc· 
ess which he designates as '' Plateless Engraving," although such 
process is not the process used in producing engraved stationery and 
in no way includes any part of the process of making impressions 
on paper from engraved plates or dies; that the process so used by 
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respondent consists of printing upon stationery sold by him, inscrip
tions, designs, etc., from inked type faces, electrotypes, or similar 
devices, upon a type press, and while the ink on the stationery is 
still wet, there is applied to such ink in powdered form a chemical, 
and the stationery is then subjected to a baking process, in which the 

· chemical so applied to the wet ink is made to fuse and present a 
raised letter effect which resembles in appearance impressions made 
from engraved plates or dies, and known to the public as engraving. 

PAn. 3. The word'' engraving," particularly when applied to busi
ness and social stationery, has been well known and understood by 
the public for a long period of years to include only stationery upon 
Which impressions have been made from inked engraved plates or 
dies upon which plates or dies there have been made lines, letters, 
designs or inscriptions, by cutting or otherwise, producing same be
low the surface of such plates or dies. The stationery produced and 
sold by respondent, as set out in paragraph 2 hereof, simulates 
engraved stationery in appearance and finish, and when designated 
and advertised under a name consisting of a combination of words 
which includes the word ''engraving," has had and has the capacity 
and tendency to deceive the public and thereby induce portions of the 
public to purchase stationery so produced and sold by respondent, 
under the mistaken belief that same was engraved stationery. 

PAR. 4. That respondent, as a means of advertising stationery pro
duced and sold by him, as set out in paragraph 2 hereof, and to 
induce the public to purchase such stationery, caused advertisements 
to be placed in trade papers of general circulation, and has caused 
advertising matter to be distributed to the public, in which advertise
ments and advertising matter the stationery so sold by respondent 
Was described and referred to as follows: 

"The World's Greatest Invention. Engraved Without Plate. For business 
and Social Stationery, Saving the Cost of Expensive Plates or Dies." 

".Ask to See Our Dull-Finished Samples-Exactly Duplicating Copper Plate 
Work. Plateless Engraving nureau." 

CONCLUSION. 

That the practices of the respondent, as set forth in the foregoing 
findings as to the facts, are, in the circumstances therein set forth, 
Unfair methods of competition in interstate commerce in violation 
of the provisions of an Act of Congress approved September 26, 
1914, entitled "An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes." 
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ORDER TO CEASE AND DESIST. 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission, the answer of the 
respondent, and the stipulation as to the facts, and the Commission 
having made its findings as to the facts and its conclusion that the 
respondent has violated the provisions of Section 5 of an Act of 
Congress approved September 26, 1914, entitled "An Act to create 
a Federal Trade Commission, to define its powers and duties, and for 
other purposes," 

Now, therefcne, it is ordered, That the respondent, 'Villiam 
Schmidt, trading under the name and style of" Plateless Engraving 
Dureau ",his agents and employees, 

Cease and desist from using the words "Plateless Engraving Du
reau" or "Plateless Engraving" or "Engraved without Plates" or 
"Engraved" or "Engraving" in the business signs or advertise
ment, offer for sale or sale of stationery, the words, letters, figures, 
and designs upon which have not been produced from metal plates 
into which such words, letters and designs have been cut. 

It is further ordered, That the respondent shall file with the 
Federal Trade Commission, within ninety days from the date of this 
order, its report in writing, stating the manner and form in which 
this order has Lcen conformed to, and shall attach to such report 
two copies of all circulars, advertisements, devices or labels distrib
uted or displayed to the public by the respondent in connection 
with the sale of its product in interstate commerce subsequent to the 
date of this order. 
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FEDERAL TRADE COMMISSION 
v. 

SPIER-SIMMONS & COMPANY, INCORPORATED. 

C01>£PLAINT1 FINDINGS AND ORDER IN THE MATTER OF THE ALLEGED 

VIOLATION OF SECTION 5 OF AN ACT OF CONGRESS APPROVED SEP'l'EMBFJt 

26, 1914. 

SYLLABUS. 
Docket 1091-1\larch 10, 1924. 

Where a corporation engaged in the manufacture of textile starches, soluble 
oils and textile finishing products, and in the sale thereof to owners and 
operators of textlle mills, gave to employees of customers, without the 
knowledge and consent of their employers, sums of money as an induce
ment for them to recommend lts products to their employers and with the 
intent and effect of securing and inducing the purchase of its products by 
such customers in preference to, and to the exclusion of, similar products 
made by its competitors, in consideration of the sums of money so paid: 

Held, That such gltts of money, under the circumstances set forth, constituted 
an unfair method of competition. 

Mr. William T. Kelley for the Commission. 

COMPLAINT. 

Acting in the public interest pursuant to the provlSlons of an 
Act of Congress, approved September 2G, 1914, entitled, "An Act 
to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes," the Federal Trade Commission 
charges that Spier-Simmons & Company, Inc., hereinafter referred 
to as respondent, has been and is using unfair methods of competi
tion in interstate commerce in violation of the provisions of Section 
5 of said Act, and states its charges in that respect as follows: 

PARAGRAPH 1. Respondent is a corporation organized under the 
laws of the State of New York with its principal place of business 
in the city of New York, in said State, and with branch places of 
business in the cities of Boston, Massachusetts, and Philadelphia, 
Pennsylvania. It is engaged in selling textile starches, soluble oils 
and textile finishing products to owners and operators of textile 
tnills located in various States of the United States, and causes said 
Products when so sold to be transported from its said principal 
Place of business in the city and State of New York or from one 
of its aforesaid branch places of business into and through other 
States of the United States to said purchasers at their respective 
points of location. In the course and conduct of its aforesaid busi-

88231"-26-voL 7--Zl 
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ness respondent is in competition with other individuals, partner
ships and corporations similarly engaged in the sale of textile 
starches, soluble oils and textile fin~shing products to owners and 
operators of textile mills in interstate commerce. 

P A.R. 2. In the course of its said business for more than two years 
last past respondent has been promising and giving sums of money 
as gratuities to employees of aforesaid purchasers of its products 
without the knowledge and consent of the employers and principals 
of such employees as inducement to such employees to recommend 
said commodities of respondent and to secure and induce the pur
chase thereof by the aforesaid employers and principals of said 
employees, in preference to the like commodities of respondent's 
aforesaid competitors. In consideration of said money gratuities 
said employees have so recommended and secured or induced the 
purchase of respondent's said commodities by th.eir aforesaid em
ployers and principals, in preference and to th~ exclusion of, the 
like commodities of respondent's aforesaid competitors. Respondent 
still gives said money gratuities in the manner, under the circum
stances and with the result all above set out. 

P A.R. 3. The above alleged acts and things done by respondent are 
all to the prejudice of the public and respondent's competitors, 
and constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress entitled, 
"An Act to create a Federal Trade Commission, to define its pow~rs 
and duties, and for other purposes," approved September 26~ 1914. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER. 

Pursuant to the provisions of an Act of Congress approved Sep
tember 2G, 1914, the Federal Trade Commission issued and served 
a complaint upon the respondent, Spier-Simmons & Company, Inc., 
charging it with the use of unfair methods of competition in com· 
merce, in violation of the provisions of said act. 

Respondent having entered its appearance herein and having 
made, executed and filed an agreed statement of facts in which it is 
stipulated and agreed by respondent that the Federal Trade Com
mission shall take such agreed statement of facts as the facts in 
this case and in lieu of testimony, and proceed forthwith upon such 
agreed statement of facts to make its findings as to the facts and 
conclusion and such order as it may deem proper to enter therein, 
without the introduction of testimony or the presentation of argu
ment in support of same or in opposition thereto, and the Federal 
Trade Commission being now fully advised in the premises makes 
this its findings as to the facts and conclusion: 
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FINDINGS AS TO TilE FACTS. 

P ARAGRArrr 1. Respondent is a corporation, organized under the 
laws of the State of New York, with its principal place of business 
in the city of New York, in said State, and with branch places of 
business in the cities of Boston, Mass., and Philadelphia, Pa. It 
is engaged in manufacturing and selling textile starches, soluble oils 
and textile finishing products to owners and operators of textile 
mills located in various States of the United States, and causes said 
products to be transported from its said principal place of business 
in the city and State of New York, or from one of its aforesaid 
branch places of business into and through other States of the United 
States to the purchasers thereof at their respective places of business 
located in said states. There are other individuals, partnerships 
and corporations located in various States of the United States like
wise engaged in the business of manufacturing and selling textile 
starches, soluble oils and textile finishing products which they sell 
to various users of such products and cause to be transported from 
their several places of business into and through other States of 
the United States to the purchasers thereof located in the same States 
in which respondent's customers are located. The volume of busi
ness and quantity of products manufactured and sold by the re
spondent ago aforesaid is substantial and forms an important item 
of commerce among the several States and Territories of the United 
States. In the course and conduct of its aforesaid business re
spondent is in competition with other individuals, partnerships and 
corporations likewise engaged in the manufacture and sale of textile 
starches, soluble oils and textile finishing products in interstate 
commerce. 

PAR. 2. In the course and conduct of its said business during the 
Years 1922 and 1923 the respondent gave to employees of various 
owners and operators of textile mills using textile starches, soluble 
oils and textile finishing products, without the knowledge and con
sent of their employers, sums of money as inducements to such 
employees to recommend the products manufactured by the respond
ent and to secure and induce the purchase thereof by such operators 
and owners in preference to like commodities manufactured by 
others. During the period from about August 12, 1922 to April 12, 
1923, the respondent gave to one John H. Nulty, of Woonsocket, in 
the State of Rhode Island, substantial sums of money, transmitted 
by postal money order and otherwise, for the purpose of inducing 
said Nulty to recommend the purchase and use by his employers of 
Tea Gum, a product manufactured by the respondent. Said Nulty 
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did so recommend the purchase and use of such product and such 
product was purchased and used by his employers. 

During the period from about ~ovember 29, 1922 to May 12, 
1923, the respondent gave to one \Villiam M. Wayness, of Pittsfield, 
in the State of :Maine, sums of money, transmitted by postal money 
order and otherwise, for the purpose of inducing said \Vayness to 
recommend the purchase and use by his employers of Dragapole 
Oil, a product' manufactured by respondent. Said \Vayness did so 
recommend the purchase and use of such product and such product 
was purchased and used by his employers. 

On or about August 12, 1922 the respondent gave to one John R. 
Garrity, of Pittsfield, Maine, slims of money, transmitted by postal 
money order and otherwise, for the purpose of inducing said Garrity 
to recommend the purchase and use by his employers of Dragapole 
Oil, a product manufactured by respondent. Said Garrity did so 
recommend the purchase and use of such product and such product 
was purchased and used by his employers. 

On or about September 12, 1922, respondent gave to one Arthur H. 
Healey, of Pittsfield, Maine, sums of money, transmitted by postal 
money order and otherwise, for the purpose of inducing said Healey 
to recommend certain fulling oil manufactured by respondent. 

All of the aforesaid sums of money were given to the aforesaid 
persons without the knowledge and consent of their employers. 

Said employees above named recommended, secured and induced 
their employers to purchase the products manufactured and sold by 
the respondent in preference to and to the exclusion of similar 
products manufactured by respondent's competitors, in consideration 
of said sums of money so paid to them and each of them as gra
tuities. 

PAR. 3. There are a large number of manufacturers, situated in 
the various States of the United States, engaged in the business of 
manufacturing and selling textile starches, soluble oils and textile 
finishing products and who cause their products to be transported 
from their several places of business into and through other States 
of the United States to the purchasers thereof, who do not promise 
or ~ire sums of money as gratuities to employees of the purchasers 
of their said products as inducements to such employees to recom
mend the purchase and use by their employers of such products or 
otherwise. 

CONCLUSION. 

The practices of the said respondent, under the conditions and 
circumstances described in the foregoing findings, are unfair methods 
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of competition in commerce, and constitute a violation of the Act of 
Congress approved September 26, 1914, entitled "An Act To create 
a Federal Trade Commission, to define its powers and duties, and for 
other purposes." 

ORDER TO CEASE AND DESIST. 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission, and the statement 
of facts agreed upon by the respondent and the counsel for the Com
mission, filed herein, and the Commission having made its findings 
as to the facts and its conclusion that the respondent has violated 
the provisions of an Act of Congress, approved September 26, 1914, 
entitled, "An Act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes," 

It is now ordered, That the respondent, Spier-Simmons & Com
pany, Inc., its officers, agents, representatives, servants and em
ployees cease and desist from directly or indirectly giving or offer
ing to give to employees of its customers or prospective customers, 
without the knowledge or consent of their employers, sums of money 
as inducements to influence their employers to purchase or contract 
to purchase the products of respondent, or to influence their em
ployers to refrain from purchasing or contracting to purchase the 
products of respondent's competitors. 

It is further ordered, That the respondent, Spier-Simmons & Com
pany, Inc., shall within sixty (GO) days after the service upon them 
of a copy of this order, file with the Commission a report in writing 
setting forth in detail the manner and form in which they have 
complied with the order to cease and desist hereinbefore set forth. 
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FEDERAL TRADE COMMISSION 
v. 

MISHAWAKA WOOLEN MANUFACTURING COMPANY. 

Docket 19-March 13, 1924. 

MODIFIED ORDER TO CEASE AND DESIST. 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission, the answer of the 
respondent, the testimony and the evidence and the trial attorney's 
report upon the facts, and the Commission having made its findings 
as to the facts and its conclusion that the respondent has violated 
the provisions of Section 5 of an Act of Congress, approved Sep~ 
tember 26, 1914, entitled "An Act to create a Federal Trade Com~ 
mission, to define· its powers and duties, and for other purposes," 
[in its resale price maintenance plan] and the Commission having 
thereupon made an order herein, dated the 30th day of June, 1919 
[see 1 F. T. C. 506 et seq.], and thereafter the proceeding and order 
having been reviewed by the United States Circuit Court of Ap~ 
peals for the 7th Circuit, on the petition of the respondent, under 
the provisions of said Act of Congress approved September 26, 1914, 
and said United States Circuit Court of Appeals having on the 13th 
day of September, 1922, rendered a decision on the said petition of 
respondent, dismissing the same on the authority of Federal Trade 
Commission vs. Deech-Nut Packing Company, 257 U.S. 441, stating 
in its memorandum opinion, pur curiam, that the cot;rt approved the 
finding of the Commission upon the authority of that decision 
"Inasmuch as the record shows that the condemned practices were 
substantially identical with those involved" in said Deech-Nut case; 
and an order having been duly entered on September 16, 1922, by 
said Court, in accordance with said decision by which it was ordered, 
adjudged and decreed that the said petition of the respondent be 
dismissed [see 283 Fed. 1022 or 5 F. T. C. 557]; and the Supreme 
Court, thereafter, having denied an application by respondent for a 
writ of certiorari to the Circuit Court of Appeals, upon the assump~ 
tion that the Federal Trade Commission would modify its order to 
conform to the Supreme Court's decision in the Deech-Nut case [see 
260 U.S. 748 or 5 F. T. C. 557]; and whereas the order of the Com· 
mission in this proceeding included a provision that the respondent 
cease and desist from "(3) Refusing or threatening to refuse to sell 
to dealers because of their failure to maintain such prices," and 
whereas the Supreme Court in its decision in the Deech~Nut case 
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referred to eliminate a similar provision in the Commission's order 
in that case, holding the order in :respect thereof to be too broad, 

Now, therefore, be it resolved, That the following modified order 
be"and hereby is made the order of the Federal Trade Commission 
herein in place of its previous order dated June 30, 1919; 

Now, tAerefore, it i3 O?'dered, That the Mishawaka 'Voolen Manu
facturing Company, its officers, directors, agents, servants and em
ployees, cease and desist from fixing or controlling, or attempting 
to fix or control, the prices at which, or in accordance with which, 
its products shall be resold, by 

{1) Entering into contracts, agreements or understandings with 
dealers, requiring or providing for the maintenance of such prices; 

{2) Cooperating with dealers in obtaining information for the 
purpose of enforcing the maintenance of such prices; 

{3) Employing any equivalent cooperative means, directly or 
indirectly, to bring about or enforce the resale of its products at 
such prices. 

It i3 further ordered, That the respondent, Mishawaka Woolen 
Manufacturing Company, shall within sixty {60) days after the 
service upon it of a copy of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which it has complied with the order to cease and desist herein· 
before set forth. 
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FEDERAL TRADE COMMISSION 
'V. 

THE Q. R. S. MUSIC COMPANY. 

COMPLAINT, FINDINGS AND ORDER IN THE HATTER OF THE ALLEGED VIO· 

LATION OF SECTION II OF AN ACT OF CONGRESS APPROVED SEPTEJIIBER 

26, 1914, AND OF SECTION 3 OF AN ACT OF CONGRESS APPROVED OCTOBER 

111, 1914, 

Docket 703-.April 8, 1924. 
~YLLADUS. 

Where a corporation engaged In the manufacture of music rolls for player 
pianos, and In the sale thereof to retail dealers Including the largest 
dealers in player rolls In the several states, and doing over 50 per cent 
of the total business done in the country In such products; In pursuance 
of a plan or policy directed to the maintenance of the prices which It (1) 
fixed for: the resale by said dealers of the rolls which It sold under Its 
own trade name and advertised nationally and locally, and which were 
well and favorably known and In demand, and (2) placed upon the labels 
of Its said rolls and their containers, and made known through catalogues, 
price lists, etc., together with the advice that It regarded the maintenance 
of said prices as a matter vital to Its business and one to be enforced by 
the refusal of sales to dealers who fa lied to respect the same : 

(a) Requested dealer customers to report the names of price cutting com-
petitors; . 

(b) Sought to Induce price cutters brought to Its attention through Its cus
tomer dealers and Its own agents and employees, to agree thereafter to 
observe Its prices, under penalty of refu~al of further sales; and to 
restore and observe Its said prices ; 

(c) RefuRcd to make further sales to persistent price cutters or to those who 
would not agree to respect Its prices ; and 

(d) Withdrew the assistance which It extended to Its customers under a system 
of cooperative advertising and scll1ng helps, from those who failed to 
respect such prices ; 

With the result that said prices were maintained by substantially all of its 
dealer customers, it secured for its snid rolls an advantage over the 
products of competitors who did not require thl'ir dealer customers to 
maintian resale prices, dealers In Its rolls were prevented from sciUng the 
same at such lower prices as they might find adequate and warranted by 
their respective selling costs and efficiency, and competition among those 
dealer customers in the sale of said rolls was lcssenl'd or eliminated; and 

Where said corporation, 
(e) Entered Into agreements with Its dealer customers whereby said deniers 

bound thl'mselves to denl In Its rolls to the exclusion of competitive prod
ucts, In consideration of the prh·llege of returning and receiving credit for, 
rolls which they were unable to sell, with the effect of causing dealers 
to discontinue or refrain from handling competitive products, and of 
supplementing Its price maintenance pollcy above Bl't forth and aiding 
therein, nnd of substantially lessening competition In the sale and dis· 
tribution of such rolls ; and 
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All with a dangerous tendency unduly to hinder competition and to create 
a monopoly in the manufacture and sale of music rolls for player pianos; 

1Ield, That such practices, under the circumstances set forth, constituted un
fair methods of competition in violation of Section 5 of the Act of Con
gress approved September 26, 1914, and that the making of such contracts 
constituted a violation of Section 3 of the Act of Congress approved 
October 15, 1914. 

Mr. John H. Bass and Mr. Walter B. Wooden for the Commission. 
Mr. Charles L. Mahony and Mr. Maurice J. Moriarty of Chicago, 

Ill., for respondent. 
COMPLAINT.1 

I. 
Acting in the public interest pursuant to the provisions of an Act 

of Congress approved September 26, 1914, entitled "An Act To 
create a Federal Trade Co~mission, to define its powers and duties, 
and for other purposes," the Federal Trade Commission charges 
that the Q. R. S. Music Company has been and is using unfair 
methods of competition in interstate commerce in violation of the 
provisions of Section 5 of said Act, and states its charges in that 
respect as follows: 

PARAGRAPH 1. That respondent, the Q. R. S. Music Company, is a 
corporation organized under the'iaws of the State of Illinois, with 
its principal place of business in Chicago, in said State. 

PAn. 2. That respondent for more than two years last past has 
been engaged, and is engaged, in the business of manufacturing and 
selling rolls for player pianos and has caused, and causes its 
products, known as player rolls, sold by it to be transported to the 
purchasers thereof from the State of Illinois through and into other 
States of the United States, and has carried on, and carries on, such 
business in direct, active competition with other persons, partner
ships, and corporations similarly engaged. 

1.) AR. 3. That the respondent produces and sells approximately GO 
Per cent in volume, or 70 per cent in value, of player piano rolls 
sold in this country; that in or about the month of January, 1922, 
respondent acquired the physical property of the Imperial Player 
Roll Company used by that company in the manufacture of music 
rolls; that prior thereto the said Imperial Player Roll Company 
did the next largest business to respondent in the sale of player 
Piano rolls in this co~ntry, namely, approximately 25 per cent 
thereof. 
. PAn. 4. That respondent in the course of its business as described 
In the preceding paragraphs has employed and enforced in the 

1 A1 amended. 
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marketing of its player rolls, and still employs and enforces a policy 
and practice of fixing and prescribing from time to time specified 
prices at which player rolls manufactured and sold by it shall be 
resold by the retail dealers through whom such player rolls are re
sold to the purchasing public. 

PAn. 5. That as a means of enforcing the observance and mainte
nance of respondent's policy and practice of fixing and prescribing 
resale prices for its product as described in the preceding paragraph, 
by the retail dealers through whom player rolls manufactured and 
sold by respondent are distributed, responJent has announced and 
made it understood generally to the trade that it would refuse to sell 
player rolls manufactured by it to any and all dealers who failed to 
observe and maintain the retail prices specified by it from time to 
time, as aforesaid, for player rolls manufactured by it; that pursuant 
to such announcement and understanding, respondent has refused to 
sell player rolls manufactured by it, to dealers who have failed or 
refused in the course of the resale of such rolls to the public, to ob
serve and maintain the resale prices specified by respondent for such 
player rolls; and respondent has refused to sell player rolls to such 
dealers as did not give assurances that they would in the future so 
observe and maintain said resale prices. 

PAn. G. That, as a further means-of enforcing its policy and prac
tice of maintaining resale prices prescribed by it, respondent has em· 
ployed, among others, the following methods: 

(a) has requested and instructed its salesmen and agents to 
report dealers who sell its rolls for less than the prices pre· 
scribed by it; 

(b) has requested its customers to report such price cutting 
by their competitors; 

(c) has used the information so furnished to bring pressure 
to bear on such dealers, reported as cutting prices, to restore 
and agree to maintain the prices prescribed by it, by representa
tions that respondent will refuse to sell to them unless they 
maintain its resale prices; 

(d) through such information of price cutters from its sales
men, agents and customers, has induced price cutting dealers to 
restore its resale prices and promise to maintain them; and 

(e) has used other cooperative means of securing the mainte· 
nance of its resale prices. 

PAR. 7. The foregoing things done by re~pondent tend to con
strain all retail dealers handling respondents product to uniformly 
sell the same to the consuming public at said resale prices prescribed 
by respondent and to prevent them from selling said product at such 
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lower prices that they deemed to be auequate and warranted by their 
respective selling costs and efficiency, and thus tend to suppress com
petition in the said product and unduly to hinder competition and 
obstruct the free and natural flow of commerce in the channels of 
interstate trade. 

PAR. 8. The above alleged acts and things done by respondent con
stitute an unfair method of competition in commerce, within the 
intent and meaning of Section 5 of an Act of Congress entitled, 
"An Act To create a Federal Trude Commission,. to define its powers 
and duties, and for other purposes," approved September 2G, 1914. 

II. 

Acting in the public interest pursuant to the prov1s10ns of an 
Act of Congress approveu October 15, 1914, entitled, "An Act to 
supplement existing laws against unlawful restraints and monopo
lies, and for other purposes," the Federal Trade Commission charges 
the Q. R. S. Music Company with practices in violation of the pro
visions of Section 3 of said Act and states its charges in that re
spect as follows: 

PARAGRAPH 1. For its charges under this count, said Commission 
relies upon the matters and things set out in paragraphs 1, 2, and 3 of 
Count I of this amended complaint to the same extent as though the 
allegations thereof were set out in full herein, and said paragraphs 
1, 2, and 3 are incorporated herein by reference and made a part of 
the allegations of this count. 

PAR. 2. That respondent in the course of its business as prescribed 
in paragraph 2 of Count I herein, enters into contracts and agree
ments with dealers for the sale of players rolls manufactured by it 
by which said dealers agree and bind themselves not to buy or sell 
or deal in player rolls manufactured and sold by any competitor 
of respondent, and to deal exclusively in player rolls manufactured 
and sold by respondent. 

PAR. 3. That the effect of such contracts and agreements, under 
the conditions and circumstances as alleged in the preceding para
graphs, may be to substantially lessen competition and tend to create 
a monopoly in the line of commerce herein described in violation of 
the provisions of Section 3 of an Act of Congress, entitled, "An 
Act To supplement existing laws against unlawful restraints and 
monopolies, and for other purposes," approved October 15, 1914. 

REPORT, FINDINGS AS TO TilE FACTS, AND ORDER. 

Pursuant to an Act of Congress, approved SP-ptember 26, 1914, 
the Federu.l Trade Commission issued and served its complaint upon 
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the respondent herein, charging it with unfair methods of competi
tion in commerce in violation of the provisions of said act; and 
further charging the respondent herein with a violation of the 
provisions of Section 3 of an Act of Congress approved October 15, 
1914:. 

The respondent having entered its appearance by its attorney, 
Maurice J. Moriarity, and respondent having duly filed its answer 
admitting certain allegations of said complaint and denying others, 
afl:d setting up certain new matter in defense, and hearings having 
been held before an examiner of the Federal Trade Commission 
theretofore duly appointed, and the Commission having offered evi
dence in support of the said charges of the complaint, and said 
respondent having offered evidence in its defense, which evidence 
was recorded, duly certified, and duly transmitted to the Commis
sion, and the Commission having carefully examined and fully con
sidered the testimony and documentary evidence offered and received. 
as heretofore set out, hereby makes this its findings as to the facts 
and conclusion: 

FINDINGS .AS TO THE FACTS. 

PARAGRAPH 1. Respondent, The Q. R. S. Music Company, is a 
corporation organized, existing and doing business under and by 
virtue of the laws of the State of Illinois, with its principal place 
of business in the city of Chicago, in said State. 

(a) "Q. R. S." are letters of the alphabet adopted arbitrarily as 
part of the name or title and are no.t abbreviations of a longer title. 
Prior to 1910, when it was absorbed by the Melville-Clark Piano 
Company, Q. R. S. Music Company was an independent concern. 
Subsequent to that time, until 1920, Melville-Clark Piano Company 
conducted its player roll business under the name Q. R. S. Music 
Company. February 9, 1920, Melville-Clark Piano Company 
changed its corporate name to The Q. R. S. Music Company, the 
respondent herein. 

(b) While The Q. R. S. Music Company has about three hundred 
stockholders, it is essentially a close corporation, since a majority of 
its capital stock is owned and held by four persons: Alfred N. Page, 
secretary; Thomas M. Fletcher, president; 1\fr. Kisselhorst and 1\fr. 
Roberts. 

PAR. 2. Respondent is engaged in the business of manufacturing 
and selling music rolls for player pianos. It has factories for the 
manufacture of such rolls in Chicago, New York, San Francisco, and 
Toronto, and sales offices at each of these points from which it sells 
and distributes its said music roll products in the several States of 
the United States and also in foreign countries. 
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(a) The great bulk of the music roll product manufactured, sold, 
and distributed by respondent in the several States of the United 
States has been known as Q. R. S. player rolls, the letters Q. R. S. 
having been copyrighted as a trade designation for such rolls. 

P.An. 3. In the course and conduct of its said business as set forth 
in paragraph 2 hereof, respondent has been and is in competition 
with other persons, partnerships, firms, and corporations engaged in 
the manufacture and sale of similar products in interstate commerce. 

P .AR. 4. (a) The commercial production and sale of player rolls 
have developed largely in the past twenty-five years. Since 1910 
such development has been extremely rapid, as shown by the growth 
of respondent's annual production. According to records produced 
by respondent, its output in 1910 was approximately 157,000 rolls 
valued at $73,752; and in 1920, the banner year of its production, 
respondent manufactured in excess of 6,200,000 rolls valued at 
$3,690,601. . 

(b) By its rapid strides in the manufacture of music rolls, re
spondent has become the leading manufacturer of music rolls for 
player pianos in the United States, as shown by a comparison of 
respondent's annual output with the output of the entire industry. 
The estimated output of music rolls of the entire industry at the date 
of hearing herein was between ten and twelve million. This annual 
production contrasted with respondent's production in 1920 of 
6,200,000 rolls, gives the respondent a control of well over 50% of 
the industry. 

(c) Respondent's rolls sell generally at higher prices than the rolls 
of competitors, so that its percentage of the gross business in dollars 
and cents is substantially larger than in numbers of rolls. 

(d) Respondent's Q. R. S. music rolls are considered in the trade 
as of high quality and the fact that they are nationally advertised 
creates a brisk demand for them. Dealers in music rolls for player 
pianos find their business success in this line promoted by ability to 
furnish their customers with Q. R. S. player rolls. . 

PAn. 5. Respondent sells the great bulk of its player rolls above 
mentioned through retail dealers in music or musical instruments, 
and in kindred lines permitting the stocking and sale of such acces
sories as music rolls, sheet music, and phonograph records. These 
dealers are located in the several States o£ the United States and in 
foreign countries, and are estimated to number in all about 7,500. 

1 
(a) Customers of respondent C'ast of the Allegheny Mountains are 

argely served from its factory and sales office in New York City. 
fustomers of respondent in the Ohio and Mississippi valleys are 
argely served from its factory and sales office in Chicago. Cus

tomers west of the Rocky Mountains are largely served by respond-
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ent from its factory and sales office in San Francisco. Export busi
ness is conducted largely from the factory and .sales office of respond
ent in New York City. Some customers in territory ordinarily 
~:erved by the New York and San Francisco offices are served from 
the factory and sales offices in Chicago. 

(b) Respondent also sells its player rolls through several jobbers, 
but not more than five to ten per cent of its total product is thus 
distributed. 

(c) Respondent employs about thirty-five salesmen who sell its 
product to dealers and make preliminary arrangements with dealer~ 
as to the exchange of its player rolls. 

(d) Respondent issues catalogs, bulletins, or price lists from time 
to time, listing its said player rolls. It also advertises its product~ 
nationally and locally. In its local advertisements it furnishes litera
ture to dealers handling its player rolls, or supervises and directs 
advertisements of such player rolls by dealers, in local advertising 
mediums. 

(e) Respondent sells its rolls f. o. b. factories or point of shipment 
to the dealers who become its distributors. Such dealers, as well as 
the officers of respondent consider the title to such rolls passes to 
the dealer purchaser as soon as respondent makes shipment and re
mains in said dealer while he retains possession. 

(f) Respondent's Q. R. S. player rolls are priced to dealers by 
means of price lists and discount sheets; "Confidential Discount 
Sheet, 1920 Q. U. S. Rolls" proviues that "on purchases unuer 5,000 
rolls in one year the discount is 40 per cent; on purchases of 5,000 
rolls within one year the Jiscount will be 40 per cent and 10 per cent. 
The extra 10 will be retroactive and credited to all purchases in 
1920. On purchases amounting to 12,000 rolls or more per year the 
discount will be 50 per cent, applicable as above." 

Terms to the JenJers are 30 days net with an extra 2 per cent dis
count allowed on all purchases paid for by the lOth of the month 
following the purchase. Dealers make payments ordinarily for re
spondent's player rolls upon these terms, such payments being in no 
way contingent upon the sale of the rolls by dealers. 

PAn. G. Uespondent has employed in the sale of its Q. n. s. player 
rolls, a policy and practice of fixing and prescribing from time to 
time the prices at which said player rolls shall be resold by retail 
dealers to consumers. 

(a) In connection with such resale price maintenance policy and 
as a means of carrying it out and enforcing it in connection with 
the sale and distribution of Q. R. S. player rolls, respondent has 
issued catalogs, price lists, and other literature in which resale 
prices are suggcstoJ for respondent's Q. ll. S. player rolls. Re-
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spondent has caused such resale prices to be placed upon the labels 
of Q. R. S. player rolls and upon the boxes containing such rolls. 

(b) Respondent has advised dealers and has let it be 1..'"Jlown to 
the music roll trade generally, that it regards its resale price main
tenance policy with regard to its Q. R. S. player rolls as vital to its 
business, and that to enforce such policy respondent would refuse 
to sell to any dealer who had cut the resale price of Q. R. S. rolls 
fixed by respondent. 

(c) Such references to its resale price maintenance policy have 
been made by respondent in its application blanks used by dealers 
in initiating their purchases of Q. R. S. player rolls, in circular 
letters and in correspondence with the respondent's customers and 
its salesmen. 

(d) Defore listing dealers as "authorized " and before selling 
them Q. R. S. player rolls, respondent asks them to fill out and 
sign a blank application indicating the sort of merchandise carried 
by applicant, the distance away of the nearest Q. R. S. dealer, the 
number of dealers in the city where applicant is located, whether 
applicant has theretofore carried or sold Q. R. S. rolls, what lines 
of rolls are then carried by applicant, whether applicant carries 
player pianos and if so, what kind and from whom purchased. The 
applicant is asked to give three references, and near the end of the 
blank occurs this printed statement : 

IMPORTANT. 

The policies of Q. R. S. :uuslc Company must be strictly adhered to in the 
marketing and retnlllng of rolls. 

(e) This application is transmitted by respondent to the dealer 
with a letter requesting the applicant to fill out, sign, and return it 
to respondent. When the dealer is accepted by respondent as a 
customer he is sent a form letter in which this paragraph occurs: 

Our u~t price insures a fair profit only, and the protection of that profit 
is Vital to us both. We will be glad to have your cooperation in advising us 
or any sale of our products that comes to your notice, that is detrimental to 
our mutual Interests. 

(f) Pursuant to the aforesaid policy of resale price maintenance 
respondent has requested its customers to report to it competing 
dealers who sell Q. R. S. player rolls for less than the resale price 
named by respondent in its catalogs, and its customers have in fact 
so. reported such dealers to respondent. Respondent has also re
ceived from its salesmen and agents reports concerning dealers who 
sell Q. n. S. rolls for less•than the resale prices named by it in its 
catalogs. 
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(g) Following such reports and with such reports as a founda
tion, respondent has endeavored to secure from t}le dealers reported 
agreements and promises to maintain.respondent's resale prices upon 
Q. R. S. player rolls, giving su.ch dealers to understand that unless 
they did so they could no longer buy Q. R. S. player rolls from re
spondent. 

(h) Acting upon information as to price cutting by competing 
dealers, received from customers, salesmen, or agents, respondent 
has sought and secured from such competing dealers, agreements to 
restore, observe, and maintain the resale ·prices upon Q. R. S. player 
rolls named by respondent in its catalogs. 

(i) At the demand of a customer who was a competitor of other 
customers of respondent in the sale of Q. R. S. player rolls, re
spondent has brought pressure to bear upon such other customers 
to restore, observe, and maintain the resale prices upon Q. R. S. 
player rolls named by respondent in its catalogs, and such action 
has been taken as a condition upon which the demanding customer 
promised to continue to observe and maintain such resale prices. 

(j) At the demand of customers who were competitors of other 
customers in the sale of Q. R S. player rolls respondent has cut 
off or refused to sell such other customers, because such other cus
tomers had failed or refused to observe and maintain the resale 
price of Q. R. S. player rolls named by respondent in its catalogs, 
and such action was taken as a condition upon which such demand
ing customers continued to observe and maintain the resale prices 
named by respondent on Q. R. S. player rolls. 

(k) In carrying out its aforesaid policy of resale price mainte
nance, respondent has refused to sell to dealers who persisted in 
cutting the resale price fixed by respondent for Q. R. S. player 
rolls. 

(I) In the course of its said business respondent has refused to 
sell to dealers who would not promise to observe and maintain its 
resale price upon Q. R. S. player rolls. 

(m) The resale price suggested by respondent is maintained by 
99 per cent of its dealers, and the number of respondent's dealers 
who have cut respondent's resale price during the last ten years and 
who were known by respondent to have done so, has not exceeded 
fifty in all. 

(n) In the maintenance of said resale prices upon Q. R. S. player 
rolls, respondent has a system of cooperative advertising and selling 
helps for dealers, these selling helps being extended only to dealers 
who maintain the resale prices named by respondent for Q. R. S. 
player rolls, and this cooperation is withdrawn from such dealers 
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ns respondent refuses to sell because of their failure to maintain 
said resale prices. 

( o) Respondent's adoption and enforcement of its policy of resale 
price maintenance as hereinabove set forth has secured for Q. R. S. 
rolls advantages in competition over the music rolls of other manu
facturers, because of the fact that dealers in such rolls prefer to 
sell and distribute music rolls upon which the manufacturer sug
gests, maintains, and enforces uniform resale prices and because of 
the fact that certain other manufacturers, competitors of respondent, 
do not require their dealers to maintain resale prices. 

PAn. 7. Respondent's policy of maintaining resale prices upon 
Q. R. S. player rolls in the manner and by the methods hereinabove 
set- forth have had the effect of establishing a uniform price upon 
f<U~h rolls purchased by the consumer from any dealer; said policy 
has also had the effect of preventing dealers from selling such rolls 
at lower prices such as might be found by them adequate and war
ranted by their respective selling costs and efficiency. Respondent's 
resale price policy has also had the effect of lessening or eliminating 
competition between and among such dealers in the sale of Q. R. S. 
player rolls. 

PAn. 8. Respondent, in the course of its business as hereinabove 
described, has entered into agreements with dealers for the sale and 
distribution of Q. R. S. rolls, by which such dealers undertake to 
deal exclusively in player rolls made and sold by respondent, and 
not to buy, sell, or deal in player rolls made by any competitor of 
respondent except such character, class, or kind of roll as is not made 
or sold by respondent and cannot be secured from it. 

(a) During the space of about a year running from l\farch 2!>, 
~920, to July 21, 1921, respondent entered into such exclusive deal
Ing agreements with numerous dealers scattered through various 
States of the United States, and business in Q. R. S. player rolls was 
carried on between respondent and such dealers pursuant to such 
agreements. The making of such agreements with dealers distrib
uting Q. R. S. player rolls made and sol<l by respondent was the 
l'egular practice and policy of respondent . 

. (b) Respondent's salesmen, when calling upon such dealers, ad
VIsed them that exclusive dealing arrangements might be made with 
respondent, and solicited them to make such arrangements. These 
talks of the salesmen of respondent with the dealers were often 
followed by respondent's senq.ing such dealers memoranda giving 
!'ipecifically the conditions upon which exclusive dealing arrange
nlents might be made. 
. (c) In many instances such dealers addressed letters to respondent 
Incorporating more or less specifically in their offers of exclusive 

88231 o -2G-voL 7-28 
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dealing, the conditions set forth in respondent's aforesaid memo
randa. These offers were accepted by respondent as made, or with 
modifications, and resulted in exclusive dealing arrangements be
tween such dealers and respondent, under which were conducted the 
sale and distribution of Q. R. S. music rolls. 

(d) This method of initiating exclusive dealing agreements was 
adopted to cover up the fact that such agreements were solicited by 
rt>spondent and to give the impression that they were made in re
sponse to spontaneous offers from customers. 

(e) The consideration flowing from respondent to such dealers for 
txclusive dealing in Q. R. S. player rolls in most instances included 
a so-called unlimited exchange privilege, by which respondent agreed 
to credit against future orders from the dealer the amount paid by 
such dealer for Q. R. S. player rolls which the dealer was unable to 
sell and which he returned with seals unbroken or in a salable condi
tion, to respondent. Such return and exchange was limited by re
E>pondent in 1021 to rolls purchased from respondent within the pre· 
vious four months. In some cases, also, the unlimited privilege was 
curtailed and the exchange privilege of the dealer was confined to a 
percentage of the dealer's purchases. Exchange privileges could be 
exercised but once a month. 

(f) Such unlimited exchange as was granted its exclusive dealers 
by respondent, as herein described, was equivalent to a rebate upon 
the purchase price paid for said goods by said dealers to respondent. 

(g) In addition to the unlimited exchange privilege based upon 
exclusive dealing, respondent gave to dealers selling and distributing 
both Q. R. S. player rolls and the rolls of other manufacturers, a 
limited exchange privilege by which such dealers were permitted 
to return to respondent once a month five per cent of the quantity 
of Q. R. S. player rolls purchased by such dealers during the 
previous month. In each case the return of such rolls was coupled 
with an exchange and the number of rolls returned was not per
mitted to exceed the number of new rolls ordered at the time of the 
return. Credit for the rolls returned applied not to accounts already 
contracted by the dealer making the return but only to purchases 
made at or after the time of the return. The limited return or ex
change privilege could be exercised but once each month, and if 
not exercised for any one monLh, lapsed and could not thereafter be 
exercised as to purchases made for the month that had been 
neglected. 

(h) Hcgulations for exchanges under the unlimited exchange 
privilege and under the limited exchange privilege were sent by 
respondent to dealers in Q. R. S. player rolls in the form of a blank 
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designated "Application for exchange." On the front of such b.lank 
appeared forms for listing and numbering the rolls to be exchanged, 
and on the reverse side appeared printed conditions or regulations, 
under which the exchange was made. These printed conditions or 
regulations, however, did not include any reference to exclusive 
dealing 'vith respondent. 

(i) Ahout 1921 respondent purchased the plant and property of 
the Rythmodic Company, which, as a branch of the American Piano 
Company, was at that time manufacturing in New York City about 
500,000 player rolls a year. In 1922 respondent acquired the roll 
business of the Cable Piano Company of Chicago, which was being 
conducted under the name of Imperial Player Holl Company with 
headquarters in the city of Chicago. Imperial Player Roll Company 
had been in business since 1904, and at the time of its acquisition by 
respondent was manufacturing about 1,000,000 player rolls a year. 
Respondent, after its acquisition of the Rythmodic and Imperial 
player roll businesses, offered to dealers with whom it had exclusive 
agreements for handling Q. R. S. player rolls, Rythmodic and Im
perial rolls covering such selections as could be furnished in Q. R. S. 
player rolls. Upon Rythmodic and Imperial rolls no resale price 
Was named and said dealers were advised that upon such rolls they 
might seU at any price they choose, and thus meet the demand for 
rolls which were lower-priced than Q. R S. rolls, without patroniz
ing competitors of respondent. Said Rythmodic and Imperial 
rolls were also sold by respondent to dealers generally without 
restriction as to the resale price. 

PAn. 0. Such agreements for exclusive dealing as set forth in 
paragraph 8 hereof, under the conditions and in the circumstances 
therein set forth, have had the eif£'ct of causing dealers in player 
rolls to discontinue the handling of player rolls manufactured and 
sold by competitors of respondent and to prevent such dealers in 
player rolls from selling or distributing player rolls made by manu
facturers who were competing with respondent. 

(a) Respondent's unlimited exchange plan a..s hereinabove set 
forth, has caused dealers in music rolls who have exclusive trading 
agreements with respondent to refuse to buy, sell, deal in, or dis
tribute the music rolls made by respondent's competitors. 

(b) The agreements for exclusive dealin~s, as set forth in para
~raph 8 hereof, have applied at various times to some 475 dealers 
In player rolls in the several States of the United States, and such 
~ealers were and are in general the largest dealers in player rolls 
In the several States, and are distributors for a substantial part of 
respondent's business. 
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PAR. 10. Such agreements for exclusive dealing, as set .forth in 
paragraphs 8 and 9 hereof, under the conditions and in the circum
fitances therein set forth, have supplemented, and supplement, the 
policy of respondent in naming and maintaining its resale price 
for Q. R. S. music rolls, and in fact have been and are a factor aid
ing in such resale price maintenance. 

PAR. 11. The agreements for exclusive dealing, as set forth in 
paragraphs 8 and 9 hereof, under the conditions and in the cir
cumstances therein set forth, have a capacity and tendency sub
stantially to lessen competition, and do in fact substantially lessen 
competition in the sale and distribution of player rolls in the course 
of interstate commerce. The resale price maintenance policy and 
practice of respondent as applied to Q. R. S. player rolls, as herein
above set forth, taken in connection with the exclusive dealing 
agreements as aforesaid, have a dangerous tendency unduly to 
hinder competition and to create a monopoly in the manufacture 
and sale of music rolls for player pianos in the United States. 

CONCLUSION. · 

1. That the practices of the respondent as set forth in the fore
going findings as to the facts are, in the circumstances therein set 
forth, unfair methods of competition in interstate commerce in vio
lation of Section 5 of the provisions of an Act of Congress ap
proved September 2G, 1914, entitled, "An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes." 

2. That the practices of said respondent as hereinbefore set forth 
and recited, in the circumstances and under the conditions herein
before set forth, are in violation of Section 3 of the Act of Congress 
entitled, "An Act to supplement existing laws against unlawful re
straints and monopolies, and for other purposes." 

ORDER TO CEASE AND DESIST. 

This proceeding having been heard by the Federal Trade Commis· 
sion upon the complaint of the Commission, the answer of the re
spondent, the testimony and evidence, the trial examiner's report 
upon the facts and the exceptions thereto, and upon briefs submitted 
by counsel and oral argument, and the Commission having made 
its findings as to the facts and reached its conclusion that the re
spondent has violated Section 5 of the Act of Congress approved 
September 26, 1914, entitled "An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes," 
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and that respondent has violated Section 3 of the Act of Congress 
approved October 15, Hl14, entitled "An Act to supplement existing 
laws against unlawful restraints and monopolies, and for other 
purposes," 

Now, therefore, it is ordered, That the respondent, The Q. R. S. 
1\lusic Company, its officers, directors, agents, servants and em
ployees cease and desist from carrying into effect a policy of fixing 
and maintaining uniform prices at which the articles manufactured 
by it shall be resold by its distributors and dealers by-

1. Entering into contracts, agreements and understandings with 
distributors or dealers requiring or providing for the maintenance 
of specified resale prices on products manufactured by respondent. 

2. Attaching any condition, express or implied, to purchases made 
by distributors or dealers to the effect that such distributors or 
dealers shall maintain resale prices specified by respondent. 

3. Requesting dealers to report competitors who do not observe 
the resale price suggested by respondent, or acting on reports so ob
tained by refusing or threatening to refuse sales to dealers so re
ported. 

4. Requesting or employing salesmen or agents to assist in such 
policy by reporting dealers who do not observe the suggested resale 
price, or acting on reports so obtained by refusing or threatening 
to refuse sales to dealers so reported. 

5. Requiring from dealers previously cut off promises or assur
ances of the maintenance of respondent's resale prices as a. condition 
or reinstatement. 

6. Utilizing any other equivalent cooperative means of accom
plishing the maintenance of uniform resale prices fixed by the 
respondent. 

It is further ordered, That respondent, The Q. R. S. Music Com
pany, its officers, directors, agents, servants and employees cease and 
desist from entering into contracts, agreements or understandings 
or making sales or fixing a price charged therefor or discount from 
or rebate upon such price subject to the condition, agreement or 
understanding that the purchaser of respondent's product shall not 
deal in the goods, wares or merchandise of any competitor of 
respondent; and 

It is further ordered, That the respondent, The Q. R. S. Music 
Company, shall file with the Commission, within sixty {60) days 
after the service upon it of a copy of this order, its report in writing 
stating in detail the manner and form in which it has complied with 
the order to cease and desist hereinbefore set forth. 
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FEDERAL TRADE COMMISSION 
v. 

DURABLE PURE SILK F ASliiONED HOSIERY, INC. 

COUPLAINT, FINDINGS AND ORDER IN TilE lfA'ITER OF TilE ALLEGED VIOLA

TION OF SECTIQN IS OF AN ACT OF CONGRESS APPROVED SEPTI•;MnER 26, 

1914. 

Docket lOVV-April 12, 1V24. 
SYLLABUS, 

Where a corporation engaged in the purchase ot large quantities ot hosiery 
from the manufacturers and in the sale tl!ereot direct to consumers, and 
neither owning, controllng nor operating any mill or factory or manufac
turing the hosiery oll'ered and sold by it, 

(a) Displayed in the advertising matter used by 1t pictures purporting to rep
resent tlle interior and e:~:terlor of the factory in wllich the hosiery dealt 
in !Jy it was manufactured, togetlJer with matter purporting to describe the 
process used in such manufacture, and made statements therein to the 
ell'ect that it saved the consumer manufacturer's expense in concentrating 
on one style and also the wlwlesaler's and retailer's profits: 

(b) Described said hosiery in its advertisements as "Fasllioned Hosiery" and 
so labeled tlle containers thereof, the tact being that said hosiery was not 
made by a process which resulted in a product entitled to such a designa
tion: aud 

(c) Used its corporate name which included the words "Pure Sllk," in the 
sale ot hosiery, the tops, toes and heels ot which were not composed ot 
silk, but ot cotton, and described said hosiery in its advertisements and on 
Its labels as " Sllk," " Silk Ch!Jron," "Pure Silk" and "Pure Thread 
Silk"; 

With the capacity and tendency to mislead purchasers and prospective pur
chasers into believil1g that in buying of 1t they were dealing with the 
manufacturer and eliminating all middlemen's profits, and also to mislead 
them in reference to the manner of manufacture and composition of said 
hosiery, aml thereby induce the purchase thereof: 

Held, That such practices, under the clrcumstancu set forth, constituted unfair 
methods ot competition. 

Mr. Robert 0. Brownell for the Commissi.)n. 

COMPLAINT. 

Acting in the public interest pursuant to the provisions of an Act 
of Congress, approved September 26, 1Dl4, entitled, "An Act To 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes," the Federal Trade Commission charges 
that the Durable Pure Silk Fashioned Hosiery, Inc., a corporation, 
hereinafter referred to as respondent, has been and is using unfair 
methods of competition in interstate commerce in violation of the 
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provisions of Section 5 of said Act, and states its charges in that 
respect as follows: 

PARAGRAPH 1. Respondent, Durable Pure Silk Fashioned Hosiery, 
Inc., is a corporation organized, existing and doing business under 
and by virtue of the laws of the State of New Jersey, with its prin
cipal and executive offices and stock rooms located in the city of 
Newark, in the State of New Jersey, and is now and has been for 
:more than one year last past, engaged in the business of selling 
hosiery in interstate commerce to purchasers in various States of the 
United States direct andjor through canvassers, solicitors, salesmen 
or representatives appointed by respondent as agents in its behalf 
and for that purpose. In receipt of orders, direct or through its 
agents, said respondent causes its hosiery to be shipped or trans
ported by or through the United States mails direct to its customers 
from its principal office or stock rooms in the State of New Jerse.y 
to purchasers located in other states of the United States. In the 
course of its said business respondent was at all times hereinafter 
:mentioned and still is in competition with other individuals, firms, 
partnerships and corporations similarly engaged in interstate com
merce. 

PAR. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent, for more than one year last past, 
as a meai'ls of inducing the public to purchase its product, has 
caused advertisements to be inserted in publications having general 
circulation throughout the several States of the United States, and 
has distributed circulars, catalogues, prospectuses, and other adver
tising matter, to its canvassers, solicitors, salesmen, representatives 
or agents for the use and purpose of inducing the public to purchase 
its product, and in which said advertising matter respondent has 
represented itself as the manufacturer of its product, and has caused 
to be inserted in the catalogues or prospectuses furnished its agents 
for soliciting purposes pictures of the exterior and interior of a mill 
or factory purporting to be and described as pictures of a mill or 
factory owned or operated by the respondent. The aforesaid can
vassers, solicitors, salesmen, representatives or agents of said re
spondent exhibit said catalogues or prospectuses, and other adver
tising matter, to purchasers and prospective purchasers when 
soliciting orders from them for the purpose of inducing said pur
chasers or prospective purchasers to place orders for respondent's 
product. 

PAn. 3. Respondent has not during the aforesaid time mentioned 
owned, controlled, or operated, and does not now own, control, or 
operate any hosiery mill o! factory whatsoever and has not during 
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said time and does not now manufacture the hosiery offered for 
sale or sold by it, as hereinbefore described, and has filled and now 
fills its said orders for said hosiery from its stock purchased by the 
said respondent from the manufacturers thereof. 

PAR. 4. The above alleged acts and practices of respondent have 
the capacity and tendency to andjor do mislead or deceive the pur
chasers and prospective purchasers of the hosiery offered for sale 
and sold by respondent, as above set out, into the erroneous belief 
that said hosiery is being sold by the manufacturer thereof through 
its said canvassers, solicitors, salesmen, representatives or agents 
direct to such purchasers, thus eliminating all middlemen's profits 
and at a saving to such purchasers of the amounts of such profits, 
and tend to and do cause such customers to purchase said hosiery 
in that belief. . 

· P .AR. 5. Further in the course and conduct of its said business, 
respondent offers through its said canvassers, solicitors, salesmen, 
representatives or agents certain hosiery falsely denominated, rep
resented and described in the aforesaid advertising literature to be 
what is known to the public as "Fashioned Hosiery," which is 
hosiery made of a fabric lrnit flat and of uniform texture and by 
the process known to the knitting trade as widening and narrowing 
is made to conform to the shape of the leg, retaining said uniformity 
of texture and being closed in the back with a stitched seam. The 
fact is that the hosiery offered by respondent as "Fashioned 
Hosiery" is what is known to the trade and public as "Seamless 
Hosiery," being hosiery knit over a cylinder and made to conform 
to the shape of the leg by tightening and loosening the threads at 
appropriate points and places, andjor by cutting out the fabric at 
the back of the ankle and sewing the same together, and in order 
to aid and further the aforesaid deception respondent causes the 
said scam to be extended the entire length of the boot of said hose 
in order to simulate what is known as "Fashioned" or "Full 
Fashioned" hosiery knit by the process hereinbefore stated. Seam
less hosiery is inferior to fashioned hosiery in that the same has a 
tendency to stretch at the ankle and not retain its shape to the leg 
as hosiery lrnown to the trade as " Fashioned " or "Full Fashioned,'' 
and the use by the respondent of the word " Fashioned " in denomi
nating and describing its product together with the use of the said 
simulated seam, have the capacity and tendency to andjor does 
mislead or de.ceive the purchasers and prospective purchasers of said 
hosiery into the belief that its said product is fashioned hosiery 
or full fashioned hosiery, and tends to and does cause such cus
tomers to purchase said hosiery in that belief. 
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PAn. 6. Further in the course and conduct of its said business 
respondent offers through its said canvassers, solicitors, salesmen, 
representatives or agents certain hosiery falsely denominated, rep
resented and described in the aforesaid advertising literature and on 
the boxes containing the same as "Pure Thread Silk Hose," when 
in truth and in fact the said hosiery so denominated, represented and 
described in both its literature and box labels is not made entirely 
of pure thread silk but the heel, toe and top of said hosiery are of 
knit cotton fabric, and the use by the respondent of the words " Pure 
Thread Silk Hose" in describing or denominating its product has 
the capacity and tendency to and/or does mislead or deceive the 
purchasers and prospective purchasers of said hosiery into the belief 
that the said product of respondent is made entirely of silk and 
tends to and docs cause such customers to purchase said hosiery in 
that belief. 

PAn. 7. The above alleged acts and practices of respondent are 
all to the prejudice of the public and of respondent's competitors 
and constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress, entitled, 
"An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes," approved September 26, 1914. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER. 

Pursuant to the provisions of an Act of Congress, approved Sep
tember 26, 1914, the Federal Trade Commission issued and served a 
~omplaint upon the respondent, Durable Pure Silk Fashioned Hos
~ery, Inc., charging it with the use of unfair methods of competition 
ln commerce in violation of the provisions of said act. 

The respondent having entered its appearance by its president, 
~harles S. Slavin, and an agreed statement of facts having been 
Signed by the said Charles S. Slavin, acting in behalf of said re
~pondent, and by counsel for the Commission, the Commission hav
Ing duly considered the record and the said statement· of fact, makes 
this its report, stating its findings as to the facts and conclusions: 

FINDINGS AS TO THE FACTS • 

. PAn. 1. Respondent, Durable Pure Silk Fashioned Hosiery, Inc., 
~s a corporation organized and existing under and by virtue of the 
aws of the State of New Jersey, with its principal offices and stock

rooms located in the city of Newark in said State. It is now and 
for more than one year last past has been engaged in the business of 
Purchasing hosiery from the manufacturers thereof and selling th~ 
~arne to purchasers in various States of the United States. It causes 
the hosiery when so sold to be transported from its stockrooms in the 
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said city of Newark, State of New Jersey, into and through various 
other States of the United States to the purchasers thereof. In the 
course of its said business, respondent was at all times mentioned 
herein and still is in competition with other individuals, partnerships 
nnd corporations similarly engaged in the sale of hosiery in inter
state commerce. 

PAn. 2. Respondent, Durable Pure Silk Fashioned Hosiery, Inc., 
in the regular course and conduct of said business purchases hosiery 
in large quantities from the manufacturers thereof and stores same 
in its stockrooms in the city of Newark, New Jersey. Respondent's 
duly appointed agents call at the homes or business places of pros
pective purchasers and solic~t orders by use of sample hosiery and 
of advertising matter which consists principally of a portfolio fur
nished by respondent. When an order is secured, the agent collects 
a deposit in cash, giving a receipt therefor; respondent upon re
ceiving the order from the agent, ships the hosiery to the customer 
by parcels post, cash on delivery for the balance due. All sales are 
made direct to the users of the hosiery. The only advertising matter 
used by respondent is that which is carried by its agents as above 
described and shown to prospective customers for the purpose of in
ducing them to purchase the hosiery sold by respondent. 

PAR. 3. In the portfolio of advertising matter furnished by re
spondent to its agents and used by them during the year Hl22, ap
peared pictures of the exterior of a large factory building, bearing 
signs of " Home of Durable Hosiery" and "Durable Pure Silk 
Hosiery." It also contained pictures of the interior of a large 
factory, together with written matter purporting to describe the 
way in which Durable Pure Silk Fashioned Hose is made. Re
spondent's plan of selling such hosiery was described in said port
folio in part as follows : 

Our practicable plan ot selllng Durable Hosiery direct to you was also 
conceived with the idea of saving unnecessary steps and needless expense. 

Three steps we have saved: 
1. Manufacturers Waste Expense-Instead or selling a large variety of 

hosiery which Involves an enormous additional expeuse, we are conren· 
tratlng on but one style of women's and one style of men's hosiery; 

2. Wbole.~alers Expense-We have eliminated the necessity of your pay· 
fng wholesalers expense and profits by excluding him from our merchandis· 
fng plan; 

3. Retail Stores Waste Expense-Neither are you asked to pay the re
tailer for the privilege o! Reiling you Durable Hosiery because we sell 
direct to you. 

You benefit by our elimination or waste steps because we have simplY 
carved out all needless manufacturing expenses and wholesalers and re· 
tallers profits and concentrated the extra saving in the production of a 
bose that Is Infinitely superior to any other hose on the market. 
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Other similar expressions appeared in the portfolio. 
The fact is that respondent itself performs the functions of both 

w holesuler and retailer; 'it buys from the manufacturer of the 
hosiery and sells to the ultimate users; any profit which respondent 
may make is, in that sense, a "middleman's profit." 

The above representations made by respondent, had the capacity 
and tendency to mislead and deceive purchasers and prospective 
purchasers, by causing them to belieye that respondent was the 
manufacturer of the hosiery which it offered for sale and sold
thus, eliminating all middlemen's profits and effecting a saving to 
such purchasers of the amounts of such profits, and tended to cause 
such customers to purchase said hosiery in that belief. 

PAn. 4. Respondent has not during the time mentioned herein 
owned, controlled or operated and does not now own, control or 
operate any hosiery mill or factory whatever and has not manu
factured nnd does not now manufacture the hosiery offered for sale 
or sold by it and has filled and now fills orders for said hosiery 
from stock purchased by said respondent from the manufacturers 
thereof. 

PAn. 5. In the regular course and conduct of its business as afore
said, during the years 1922 and 1923, respondent sold hosiery in 
boxes labeled as "Fashioned Silk Hose." The term "fashioned" 
Was also used to describe said hosiery in the advertising matter 
furnished to sales agents by respondent. The said hosiery so labeled 
and described was actually made by knitting on cylindrical ma
chines and was later shaped by cutting out a small slice at the back 
of the ankle and sewing the stocking together again. On or about 
May 1st, 1923, respondent changed its advertising and its order 
blanks, and instead of the word "fashioned," it has since used and 
is now using, the word "semi-fashioned" on its order blanks only, 
to apply to hosiery made as above described. 

PAn. 6. Fashioned hosiery is characterized by a scam at the back 
which is the result of joining the opposite sides of a fabric which 
~as been knitted or woven flat and open. This fabric may be woven 
tn form so as to make a shaped hose when closed, or the fabric 
may be cut to shape and joined. The best grades of "fashioned" 
hosiery are those lmitted or woven to shape and seamed at the back, 
but either method produces hosiery which is fashioned, i. e., made to 
fit the outline of the foot, ankle and leg. In contradistinction all 
oth.er hosiery is tubular or seamless produced by knitting over a 
e?hnder in which any shaping which may be done is caused by 
bght knitting at some part and loose knitting at others or by cut-
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ting out a part of the tube and sewing, or by drying and shrinking 
the stocking on a form shaped for that purpose. The word "fash
ioned" as descriptive of hosiery is generaHy understood in the trade 
and by the purchasing public to mean hosiery which has been knitted 
or woven flat to conform to the shape of the foot, ankle and leg, 
and sewed together. The product which respondent formerly repre
sented as "fashioned" or "full fashioned" and which it now repre
sents as "semi-fashioned " is not woven flat and sewed together but 
is tubular woven, and the scam at the back is added in part unnecces
sarily to simulate fashioned hosiery. 

PAn. 7. The use of the terms "fashioned" and "semi-fashioned" 
by respondent to describe hosiery which is shaped by cutting out a 
piece of the material, ns described in paragraph 5 herein, has 
the capacity and tendency to mislead customers and prospective 
customers and to cause them to believe that the hosiery so described 
hus been actually knitted to conform to the shape of the leg, ac
cording to the process described in paragraph 6, and to induce 
them to purchase said hosiery in such belief. 

'p .AR. 8. In the regular course and conduct of its business as afore
mid, in its advertisements, on its labels and due to its corporate name, 
respondent has des~ribed hosiery which it sells and offers for sale 
as "silk," "silk chiffon," "pure silk," and "pure thread silk." The 
baid hosiery is actually made with tops, toes and heels of cotton and 
the rest of the material pure silk. 

PAn. 9. The terms "silk" and "pure silk" as n pplied to hosiery 
are commonly understood both by the trade and by the purchasing 
public to mean hosiery composed entirely of silk. There are several 
companies competitors of respondent who so label hosiery composed 
entirely of silk. 

PAn. 10. The use of the terms "silk," "pure silk," "silk cijiffon," 
und "pure thread silk" by respondent, to describe hosiery which has 
tops, toes and heels of cotton has the capacity and tendency to mislead 
~;.nd deceive purchasers and prospective purchasers and lead thern 
to believe that the hosiery so described is composed entirely of silk 
and to cause them to purchase said hosiery in such belief. 

CONCLUSION, 

The practices of respondent under the conditions and circurn· 
stances described in the foregoing findings of facts are unfair 
methods of competition in interstate commerce and constitute a viola· 
tion of the provisions of Section 5 of an Act of Congress, approved 
Reptember 26, 1914, entitled, "An Act To create a Federal Trade 
Commission, to define its powers and duties, and for other purposes." 
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ORDER TO CEASE AND DESIST. 

This complaint having been heard by the Federal Trade Commis
sion upon the complaint of the Commission and the statement of 
facts agreed upon by the respondent and counsel for the Commis
sion, and the Commission having made its findings as to the facts 
with its conclusion that the respondent has violated the provisions 
of an Act of Congress approved September 26, 1!>14, entitled "An 
Act To create a Federal Trade Commission, to define its powers and 
duties, and for other purposes," 

It u now ordered, That respondent, Durable Pure Silk Fashioned 
Hosiery, Inc., its agents, representatives, servants and employees, 
do cease and desist from directly or indirectly: 

1. Advertising, describing, or representing in any manner or 
form that respondent is the manufacturer of the products which it 
sells or offers for sale, unless and untiL it is in truth and fact the 
Inanufacturer of such products; 

2. Advertising, labeling, or representing the hosiery which re
spondent sells or offers for sale as " fashioned " or " full fashioned," 
or by the use of the word "fashioned" in combination with any 
other word or words, unless such hosiery is actually made by joining 
the opposite sides of a fabric which has been knitted or woven flat 
and open in a form so that it makes a shaped hose when closed, or 
in which the fabric, so lmit or woven, has been cut so that, when 
closed it makes a shaped hose. 

3. Advertising, labeling, or representing the hosiery which re
spondent sells or offers for sale, as "silk," "pure silk," "chiffon 
silk," or "pure thread silk," unless such hosiery is actually made 
entirely of silk spun from the cocoon of the silk worm. 

It u further ordered, That the respondent, Durable Pure Silk 
Fashioned Hosiery, Inc., shall within sixty (GO) days after the 
service upon it of a copy of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
Which it has complied with the order to cease and desist hereinbefore 
set forth. 
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FEDERAL TRADE COMMISSION 
tJ. 

EASTMAN KODAK COMPANY ET AL. 

COMPLAINT, FINDINGS, AND ORDER IN TilE 1\IATIER OF TIIF. ALLF.C:F.n 
VIOLATION OF' SECTION l> OF AN ACT OF CONGRESS APPROVED SEPTEMBER 

26, 1914. 
Docket 077-Aprll 18, 1024. 

SYLLABUS. 

'Vhere a corporation engaged in the manufacture and sale of positive raw 
film stock and mnking over 80 per cent of such stock manufnctured In the 
United States, with the cooperation nnd assistance of an Individual Ion;; 
Intimately associated with it in maintaining in various ways its monopoly, 
in the manufacture, and their monopoly, In the sale, thereof, on the one 
hand; and manufacturers of positive prints from motion picture negative':! 
and, as such, users of raw film stock as their raw material, and actin;; 
through their association and In response to the threat directed against 
them In the publicly unnounced ncqulsition by said corporntlon of three 
lnborntorles equipped to compete with them and with a combined capnc
lty equal to the market demnnd, on the other hnnd; In pursuance of 11 

plan to substantially lessen competition in the sale of positive film stock 
and to maintain and extend said monopoly, entered into, and carried out, 
an agreement whereby said manufacturers bound themselves therPaftcr 
to confine their purchases of positive raw film stock to the American made 
product In consideration of said corporation's refraining from operating 
its aforesnid laboratories, and to secure as members of their association 
and similarly bound, as many otber manufacturers as possible; with the r~
sult that sales of Imported films, theretofore amounting to many millions of 
feet a year, were entirely eliminated, competition In the manufacture anti 
sale of positive film stock was practically eliminated, and tile monopoly of 
said corporation was maintained and extended: 

Held, That such practices, substantially as described, constituted unfair 
methods of competition. 

Mr. lV. A. Sweet for the Commission. 
Ilubbell, Taylor, Goodwin & Moser of Rochester, N. Y., for East

man Kodak Co. and George Eastman. 
J{onta, l{irchwey & Michael of New York City, for Jules 

nrulatour. 
San ItteZson & Van Voorhis of New York City, for Allied Lab

oratories Association and respondent members. 

COMPLAINT. 

Acting in the public interest pursuant to the provisions of an Act 
of Congress, approved September 26, 1914, entitled "An Act To 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes," the Federal Trade Commission charges 
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that the Eastman Kodak Company, Allied Laboratories Association, 
Inc., The Durton Holmes Lectures, Inc., The Craftsmen Film 
Laboratory, Inc., Kineto Company of America, Inc., Erbograph 
Company, Cromlow Film Laboratories, Inc., Palisades Film Labo
ratories, Inc., Claremont Film Laboratory, Inc., Film Developing 
Corporation, Evans Film Manufacturing Company, Inc., Republic 
Laboratories, Inc., Lyman H. Howe Film Company, Rex Labora
tory, Inc., Tremont Film Laboratories, Inc., Mark Dintenfass, 
George Eastman and Jules E. Brulatour, hereinafter referred to as 
respondents, have been and are using unfair methods of competition 
in interstate commerce in violation of the provisions of Section 5 
of said Act, and states its charges in that respect as follows: 

PARAGRAPH 1. Respondent, Eastman Kodak Company, (herein
after referred to as Eastman Company), is a corporation organized 
in 1892, under and by virtue of the laws of the State of New York, 
and having its principal office and factories located in the City of 
Rochester, State of New York. It is now and at all times herein
after mentioned has been engaged in the manufacture of cinemato
graph film, and in the sale thereof to various corporations, firms 
and individuals; in the course and conduct qf such business, it ships 
and transports such cinematograph film, by means of common car
riers, from its factories in said City of Rochester, New York, to the 
Purchasers thereof, through and into the different states of the 
United States and to foreign countries, in direct competition with 
other corporations, firms and individuals similarly engaged. Re
spondent, George Eastman, is now and ever since the Eastman Co.'s 
organization, has been the president of said corporation, and the 
dominant and controlling influence therein. 

PAn. 2. nespondent, Jules E. Drulatour, is a resident of the City 
?f New York, State of New York, where he is now and has been dur
Ing the times hereinafter mentioned, engaged in the business of pur
chasing cinematograph film from the Eastman Co., and selling the 
same to various corporations, firms and individuals. In the sale of 
8Uch cinematograph film, he ships and transports large quantities 
to the purchasers thereof from his warehouse in Long Island City, 
State of New York, and causes the Eastman Co. to ship and trans
Port from its factories in the City of Rochester, State of New 
York, large quantities of such film to his said customers, through 
a~d into the different states of the United States, in competition 
\Vlth other! corporations, firms and individuals similarly engaged. 
C PAu. 3. The cinematograph film, manufactured by the Ea.stman 
k~., and sold by it and respondent, Jules E. Drulatour, is of two 

Inds, known in the trade as "negative stock" and "positive 
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stock." The negative stock is that used by producers of motion 
pictures, in the making or photographing of a picture, to effect an 
original negative or master stencil; the positive stock is that U$ed 
to make prints from a negative, which prints, when run through a 
cinematograph machine, project on a screen what is commonly 
known as a motion picture. The one characteristic difference as 
between a negative and a positive print is that in the former the 
blacks and whites are transposed, whereas in the latter they appear 
in the natural $tate. Any number of prints can be made from a sin
gle negative, the same as any number of ordinary photographs can 
be printed by a photographer from a single photographic negative. 

These prints, made from the original negative Qf a motion pic
ture, are known in the trade as "prints," or "motion picture films," 
and are the films distributed to exhibitors for their use in showing 
a motion picture to the public. 

PAR. 4. Respondent, Allied Laboratories Association, Inc., (here
inafter referred to as the Association), is a nontrading corporation, . 
duly organized under and by virtue of the membership corporation 
laws of the State of New York in August, 1921, and having as its 
announced object the advancement of the interest of its members. 
Executive offices are maintained in the City of New York, State of 
New York. .Membership in said Association' is limited to persons, 
firms, or corporations engaged in the bu.siness of manufacturing 
and selling prints of motion pictures (as described above in para· 
graph· 3). Since its organization the Association has embraced in 
its membership the following: 

The Burton Holmes Lectures, Inc., an Illinois corporation, with 
its principal office and place of business in the City of Chicago, State 
of Illinois; 

The Craftsmen Film Laboratory, Inc., a New York corporation, 
with its principal office and place of business in the City of New 
York, State of New York; · 

Kineto Company of America, Inc., a New York corporation, with 
its principal office and place of business in the City of New York, 
State of New York; 

Cromlow Film Laboratories, Inc., a New York corporation, with 
its principal office and place of business in the City of New York, 
State of New York; 

Palisades Film Laboratories, Inc., a New Jersey corporation, with 
its principal office and place of business in Palisades, State of New 
Jersey; 
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Claremont Film Laboratory, Inc., a New York corporation, with 
its principal office a~d place of business in the City of New York, 
State of New York; 

Film Developing Corporation, a New York corporation, with its 
principal office and place of business in the City of New York, State 
of New York; • 

Evans Film Manufacturing Company, Inc., a New York Ctirpora
tion, with its principal office and place of business in the City of 
New York, State of New York; 

Republic Laboratories, Inc., a New York corporation, with its 
principal office and place of business in the City of New York, State 
of New York; 
. Lyman H. Howe Film Company, a Pennsylvania corporation, with 

its principal office and place of business in the City of Wilkes-Barre, 
·State of Pensylvania; 

Rex Laboratory, Inc., a New Jersey corporation, with its principal 
office and place of business in Cliffside, State of New Jersey; 

Tremont Film Laboratories, Inc., a New York corporation, with 
its principal office and place of business in the City of New York, 
State of New York; 

Mark Dintenfass, an individual, doing business under the name 
and style of National Film Laboratories, with his principal office and 
place of business at Hudson Heights, State of New Jersey. 

These concerns were charter members of said organization. On or 
about November 1921, the Erbograph Company, a New York cor
poration, with its principal office and place of business in the City 
0.f New York, State of New York, joined such Association and has 
stnce that date been and is now a member. (For the sake o:f brevity 
aU of the members of the Association are hereinafter referred to as 
Inembers). 

~ll of said members maintain and operate manufacturing labora
tories at or adjacent to their various places of business, as above set 
f~rth, in which they manufacture positive prints from motion 
Picture negatives for various corporations, firms and individuals, 
~nd in the regular course and conduct of their respective businesses, 

ave been during the times hereinafter specified, and now are en
ga?ed in manufacturing and selling, and in the shipping of such 
Prtnts to the purchasers thereof, located in various States of the 
!Jnited States, causing 'such prints to be transported from the states 
10 which such members' factories and offices are situated, through 
and into other States of the United States. 

PAn. 5. The Eastman Co. is the largest manufacturer of cinemato
graph film in the world, and up to and until on or about March, 

88231 °-2G-vOL 7-29 
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1920, manufactured and sold approximately 94% of all the cinema· 
tograph film used in the United States, and manufactured and sold 
approximately 96% of all the cinematograph film produced in the 
United States. Between on or about March, 1920 and September 
12, 1!)21, due to competition by American importers of cinemato· 
graph film manufactured in :foreign countries, the sales of cinemato· 
graph film by the Eastman Co. decreased to approximately 81% of 
the total sales of such film in the United States. Respondent, Jules 
E. Brulatour, up to in or about March 1920, purchased and resold 
in the United States approximately 81% of all the cinematograph 
film sold by the Eastman Co. in the United States, and between in 
or about March, 1920, and September 12, 1921, said Jules E. Brula· 
tour purchased and resold approximately 70% of all the cinemato· 
graph film sold by the Eastman Co. in the United States. 

PAn. 6. Respondents, Eastman Co. and George Eastman conspired 
and confederated together and with respondent Jules E. Brulatour, 
to unduly hinder and restrain competition in the manufacture of 
cinematograph film and in the sale thereof in interstate and :foreign 
commerce and to control, dominate, monopolize or attempt to mo· 
nopolizc the manufacture and sale of such film throughout the 
United States. Thereafter the Association, together with each and 
all of its constituent members, joined such conspiracy and aided, 
abetted and assisted the Eastman Co., respondent George Eastman, 
and respondent Jules E. llrulatour in consummating their purpose. 
All of said respondents further conspired and confederated together, 
and with one another, to unduly hinder, restrain and eliminate com· 
petition in the manufacture and sale of prints of motion picture 
films in interstate commerce, to fix and regulate prices to be charged 
for the same, and to control, dominate and monopolize, or attempt 
to monopolize, the business of manufacturing and selling prints of 
motion picture films throughout the United States. 

PAn. 7. In pursuance of the conspiracy charged in paragraph 6 
hereof, and as a part thereof, respondents, Eastman Co. and George 
Eastman caused respondent, Jules E. Drulatour, during the latter 
part of the year 1919, to construct or have constructed at Long Is· 
land City, State of New York, a manuf-ncturing laboratory, known 
as the G. :M. Laboratories, equipped for manufacturing positive 
prints from motion picture negatives and at about the same time or 
shortly thereafter, caused respondent, Jules E. llrulatour to con· 
struct or have constructed a second manufacturing laboratory 
equipped for the manufacture of prints from motion pictures at 
Fort Lee, State of New Jersey, known as the Sen-Jncq Laboratories. 
Respondent, Jules E. Drulatour, was then, and had been for some4 
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time prior thereto, the principal stockholder in Paragon, Inc., a man
ufacturer of prints of motion pictures located at Fort Lee, State of 
New Jersey, which concern was controlled by the respondents, East
man Co., George Eastman and said Brulatour. Said respondents 
caused the three manufacturing laboratories just above named, to 
be operated by respondent, Jules E. Brulatour as separate and dis
tinct business enterprises, without disclosing the true ownership 
thereof, or the fact that they were owned and/or controlled 
by respondent, Eastman Co. and respondent, George Eastman. And 
said respondent, pursuant to the conspiracy above charged, and as a 
part thereof, caused said Brulatour in the conduct of the business of 
these three manufacturing laboratories to offer to supply and said 
Brulatour did supply to various producers of motion pictures, posi
tive prints at prices far below those at which competitive manufac
turing laboratories could supply such prints. 

In further pursuance of the conspiracy, as charged in paragraph 
6 hereof, and as a part thereof, respondents, Eastman Co. and Gior~e 
Eastman caused respondent Jules E. Brulatour, in supplying com
peting manufacturing laboratories with cinematograph film, to de
lay deliveries of same and in some instances to temporarily shut off 
their source of supply. They further caused said Brulatour to dis
criminate as between those manufacturing laboratories, who confined 
their purchases of cinematograph film to that manufactured by the 
Eastman Co., and those manufacturing laboratories, who purchased 
and used some film of other manufacture, by extending to the former 
unusual and long terms of credit, which were denied to the latter
all this for the purpose of coercing the various manufacturing labora
tories not controlled andjor operated by respondents, Eastman Co., 
George Eastman and Jules E. Brulatour into confining their pur
chases of cinematograph film to that manufactured by the Eastman 
Co. 

PAn. 8. In further pursuance of said conspiracy, charged in para
graph 6 hereof, and as a part thereof, on or about August 24, 1921, 
the Eastman Co. and George Eastman caused to be transferred and 
assigned to respondent, Eastman Co., the lagal title and ownership 
of the G. M. Laboratories, Sen-J acq Laboratories and Paragon 
Laboratories, above described in paragraph 7, and the Eastman 
~0• immediately thereafter publicly announced to the trade that 
It had purchased said manufacturing laboratories and that it in
tended to operate the same,-this for the further purpose of coercing 
~nd intimidating competing manufacturing laboratories and induc
Ing them to refrain from making further purchases of cinemato
graph film manufactured by others than the Eastman Co. 
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PAR. 9. To further carry out and consummate the object of the 
conspiracy charged in paragraph 6 hereof, and as a part thereof, 
respondents, Eastman Co., George. Eastman and Jules E. Brula
tour, through the threat of operation by the Eastman Co. of the 
three manufacturing laboratories, named above in paragraphs 7 
and 8, induced and coerced the respondent Association, together 
with each and all of its members, to join said conspiracy, and on or 
about September 12, 1921, an agreement was consummated by and 
between respondents, Eastman Co. and George Eastman and the 
respondent Association, and its members, whereby the Eastman Co. 
agreed to close its three manufacturing laboratories and to refrain 
from further operation of same in competition with the members of 
the Association, in consideration of which the Association members 
agreed to thereafter confine their purchases of cinematograph film 
to film manufactured in the United States, and to refuse to pur
chase any cinematograph film from American importers of foreign 
manufactured film; it being understood that the Eastman Co. would 
keep its said manufacturing laboratories in working order and that 
the Eastman Co. would reopen and operate the same in competition 
with the Association members, should they or nny of them again 
purchase or usc in their plants cinematograph film imported from 
foreign countries. 

PAR. 10. In the carrying out of the agreement set forth above 
in paragraph 9 and in order to accomplish the purposes therein 
contemplated, respondent Association and the various members 
thereof, have since on or about September 12, 1921, confined all their 
purchases of cinematograph film to film manufactured by the East
man Co., and have exploited the fact that no other film is used in 
their said manufacturing laboratories; various members of said 
Association have falsely announced to other manufacturing labora
tories, and to the trade from time to time, that cinematograph film 
produced by manufacturers other than the Eastman Co. cannot be 
used to good advantage; and said Association 11nd its members have 
consistently sought to induce and coerce outside manufacturing lab
oratories to become members thereof, and have attempted to induce 
and coerce such other manufacturing laboratories to agree to pur
chase cinematograph film from the Eastman Co., and to refuse to 
purchase cinematograph film manufactured by others. 

PAR. 11. As a result of the carrying out of the said conspiracy, 
combination and agreement by and between respondents herein, the 
Eastman Co. has acquired and now enjoys a virtual monopoly in 
t.he manufacture and sale of cinematograph film in the United States, 
to the injury of other American manufacturers of such film, and to 
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the injury of American importers of foreign made film. As a fur
ther result thereof, competition in the manufacture and sale of prints 
of motion picture film, has been hindered and in some instances, 
eliminated, and through the combination of the members of the As
sociation by and with the Eastman Co. and respondents, George 
Eastman and Jules E. Drulatour, the prices at which positive prints 
are sold to producers of motion pictures throughout the United 
States, have been fixed and standardized. 

PAn. 12. The aforesaid acts and practices of said respondents con
sidered together have a dangerous tendency unduly to hindeP free 
competition in commerce in cinematograph films and prints of mo
tion picture films, and to fix, regulate and control the prioo thereof, 
and are otherwise to the prejudice of the public and the respective 
competitors of said respondents, and constitute unfair methods of 
competition within the intent and meaning of Section 5 of an Act of 
Congress entitled "An Act To create a Federal Trade Commission, 
to define its powers and duties, and for other purposes," approved 
September 26, 1914. 

UEPORT, FINDINGS AS TO THE FACTS, AND ORDER. 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, the Federal Trade Commission issued and served a 
complaint upon the respondents above named, charging them with 
the use of unfair methods of competition in commerce, in violation 
of the provisions of said Act. 

The respondents, having entered their several appearances and 
filed their several answers herein, and having made, executed and 
filed an agreed statement of facts in this proceeding (the Republic 
Laboratories, Inc., filed no answer but signed an agreed statement 
of facts) in which it is stipulated and agreed by and between re
spondents and counsel for the Commission that the Federal Trade 
~ommission may take such agreed statement of facts as the facts 
ln this proceeding before the Commission and in lieu of testimony 
before the Commission in support of the charges stated in the com
plaint or in opposition thereto, and that said Commission may pro
;eed further upon said complaint to make its report in said proceed
~gs, stating its findings as to the facts and conclusions and entering 
lts order thereon, and the Federal Trade Commission being now 
~ully advised in the premises, makes this its report, stating its find
lngs as to the facts and conclusions: 
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FINDINGS AS TO THE FACTS. 

PARAGRAPH 1. Respondent, Eastman Kodak Company, is a cor
poration organized in 1892, under and by virtue of the laws of the 
State of New York, having its principal office and factories located 
in the City of Rochester, State of New York. It is now, and at 
all times hereinafter mentioned has been, engaged in the manu
facture of photographic supplies, including cinematograph film, 
nnd in the sale thereof to various corporations, firms and individuals; 
in the course and conduct of such business it ships and transports 
such cinematograph film by means of common carriers from its 
factories in said City of Rochester, State of New York, to the 
purchasers thereof thro'Ugh and into the different States of the 
United States and to foreign countries, in direct competition with 
other corporations, firms and individuals engaged in a similar 
business. Respondent George Eastman was treasurer of the East
man Kodak Company from the date of its organization to the 
year 1920, and has been since 1920 and is now the president of said 
company. At all times since the organization of the company 
said George Eastman has been the dominant and controling influ
ence thereof. 

PAn. 2. Respondent Jules E. Brulatour is a resident of the City 
of New York, State of New York, where he is now, and has been 
during the times hereinafter mentioned, engaged in the business 
of purchasing cinematograph film from the Eastman Kodak Com
pany aelling the same to various corporations, firms and indi
viduals. In the sale of such cinematograph film, he ships and 
transports large quantities to the purchasers thereof from his ware
house in Long Island City, State of New York, and causes the 
Eastman Kodak Company to ship and transport from its factories 
in the City of Rochester, State of New York, large quantities of 
such film to his said customers through and into the different 
States of the United States, in competition with other corporations, 
firms and individuals engaged in a similar business. 

PAR. 3. The cinematograph film manufactured by the Eastman 
Kodak Company, and sold by it and by respondent Jules E. Brula
tour is of two kinds, known in the trade as "negative" stock and "posi
tive" stock. The negative stock is that used by producers of motion 
pictures in the making or photographing of a picture to effect an 
original negative or master stencil; the positive stock is that used 
to makes prints from a negative, which prints, when run through 
a. cinematograph machine, project on a screen what is commonly 
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known as a motion picture. The one characteristic difference as 
between a negative and a positive print is, that in the former the 
blacks and whites are transposed, whereas, in the latter, they 
appear in the natural state. Any number of positive prints can be 
made from a single negative, the same as any number of ordinary 
photographs can be printed by a photographer from a single photo
graphic negative. These prints made from the orginal negative 
of a motion picture are known in the trade as " Prints," or " Motion 
picture films," and are the films distributed to exhibitors for their 
use in showing a motion picture to the public. The positive film 
is used in very much larger quantities than the negative film. 

PAR. 4. Respondent Allied Film Laboratories Association, Inc., 
(hereinafter referred to as the Association) is a nontrading corpora
tion, duly organized under and by virtue of the membership corpo
ration laws of the State of New York, in August, 1D21, and having 
as its announced object the advancement of the interest.s of its 
nlembers. Executive offices are maintained in the City of New 
York, State of New York. Membership in said Association is lim
~ted to persons, firms or corporations engaged in any business which 
Is iti any way allied to or a.ssociated with the manufacture, prepara
tion, sale or distribution of motion picture.s or supplies used in con
nection therewith (as described abrtve in paragraph 3). Since its 
organization the Association has embraced in its membership the 
following: 

The Burton Holmes Lectures, Inc., an Illinois corporation, with its 
principal office and place of business in the City of Chicago, State 
of Illinois; 

The Craftsmen Film Laboratory, Inc., a New York corporation, 
with its principal office and place of business in the City of New· 
York, State of New York; 
. Kineto Company of America, Inc., a New York corporation, with 
Its principal office and place of business in the City of New York, 
State of New York; 
. Cromlow Film Laboratories, Inc., a New York corporation, with 
Its principal office and place of bu.siness in the City of New York, 
State of New York; 

.Palisades Film Laboratories, Inc., a New Jersey corporation, 
With its principal office and place of business in Palisades, State of 
New Jersey; 
. Claremont Film Laboratory, Inc., a New York corporation, with 
Its Principal office and place of business in the City of New York, 
State of New York; 
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Film Developing Corporation, a New York corporation, with its 
principal office and place of business in the City of New York, 
State of New York; 

Evans Film Manufacturing Company, Inc:, a New York cor
poration, with its principal office and place of business in the City 
of New York, State of New York; 

Republic Laboratories, Inc., a New York corporation, with its 
principal office and place of business in the City of New York, State 
of New York; 

Lyman H. Howe Film Company, a Pennsylvania corporation, 
with its principal.office and place of business in the City of Wilkes
Barre, State of Pennsylvania; 

Rex Laboratory, Inc., a New Jersey corp01"ation, with its principal 
office and place of business in Cliffside, State of New Jersey; 

Tremont Film Laboratories, Inc., a New York corporation, with 
its principal office and place of business in the City of New York, 
State of New York; 

Mark Dintenfass, an individual, doing business under the name and 
style of National Film Laboratories, with his principal office and 
place of business at Hudson Heights, State of New Jersey; 

On or about November, 1921, the Erbograph Company, a New 
York corporation, with its prineipal office and place of business in 
the city of New York, State of New York, joined such Association, 
and has since that date been, and is now, a member. 

(For the sake of brevity all of the members of said Association are 
hereinafter referred to as members.) 

PAR. 5. All of said members maintain and operate manufacturing 
laboratories at or adjacent to their various places of business as 
above set forth, in which they manufacture positive prints from 
motion picture negatives for various corporations, firms and indi
viduals, and in the regular course and conduct of their respective 
businesses, have been during the time hereinafter specified, and are 
now, engaged in manufacturing and selling and in the shipping of 
such prints to the purchasers thereof located in various States of the 
United States, causing such prints to be transported from the 
States in which such members' factories and offices are situated, 
through and into other States of the United States. 

PAR. 6. The Eastman Kodak Company originated the manufac· 
ture commercially of cinematograph film, in the year 1895. Prior to 
that time no cinematograph film was manufactured commercially in 
the United States, or anywhere else. The Eastman Kodak Com· 
pany is, at~d always has been, the largest manufacturer of cinemato
graph film in the world. From 1915 to 1919 it manufactured and 
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sold about 99 per cent of the positive cinematograph film consumed 
in the United States. From 1919 until about March, 1920, it manu
factured and sold approximately 94 per cent of all the positive cine
matograph film used in the United States, and manufactured and 
sold approximately 9G per cent of all the positive cinematograph film 
produced in the United States. Between about March, 1920, and Sep
tember, 1921, due to competition by importers of cinematograph film 
manufactured in foreign countries and by small manufacturers in the 
United States, the sales of positive cinematograph film by the East
man Kodak Company decreased to approximately 81 per cent of the 
total of such film consumed in the United States, although it sold 
approximately 9G per cent of the total sales of American manufac
tured Jilm. In 1920 the average monthly sales in the United States 
of positive cinematograph film by the Eastman Kodak Company was 
58,000,000 feet. 

l~AR. 7. In or about the year 1909, the manufacture of cinemato
graph film was begun by competitors of the Eastman Kodak Com
pany in Europe, and since that time small quantities of positive film 
have been manufactured by competitors of the Eastman Kodak Com
pany in the United States. From about 1900 to 1911 the Lumiere 
Company of Lyons, France, sold substantial quantities of positive 
cinematograph film in the United States. 

PAR. 8. Between 1917 and 1921 there were only four other Ameri
can concerns manufactm·ing positive cinematograph film. The Eagle 
Rock Company commenced manufacturing in 1917 and ceased doing 
business in 1920. The Bay State Film Company commenced doing 
business in 1919 and is still engaged therein. Powers Film Products, 
Inc., commenced selling in 1919 and discontinued in the early part 
of 1921, and has recently resumed manufacture and sale. The Ansco 
Company commenced selling in 1921 and is still engaged in that line 
of. business. Of the foreign competitors, the Pat.he-Cinema Com
pany of France has been selling its film to the Pathe Company of 
America for a number of years. In January, 1921, it appointed a 
sales representative in this country, who has been selling Pathe film 
to producers and film laboratories. 'The Gevaert Company of Amer
ica began selling Belgian-made film in the United States in April, 
1920, and the Agfa Company began selling German-made film in the 
United States in January, 1921. 

PAn. 9. On or about February 15, 1911, and for some time prior 
thereto, the respondent, Jules E. Brulatour, was the agent in the 
United States of the Lumiere Company of Lyons, France, above re
ferred to, which was a manufacturer of positive cinematograph film 
and then the only competitor of the Eastman Kodak Company in 
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the sale of such film in the United States. Immediately prior to 
February 15, 1911, he took assignments of contracts between the 
Lumiere Company and certain users of positive film to whom he had 
been supplying Lumiere film, wh1ch contracts provide for the ex
clusive sale to them of positive film capable of use in manufacturing 
prints of motion pictures without specifying film made by any par
ticular manufacturer, aggregating approximately 770,000 running 
feet of positive film per week or about 40,000,000 feet per year. The 
dates of these contracts range from December 28, 1910, to February 
15, 1911. He represented the facts concerning these contracts and 
the assignments thereof to the Eastman Kodak Company and on Feb
ruary 15, 1911, the Eastman Kodak Company entered into a contract 
with him whereby it agreed "to fill all orders for positive and nega
tive . . . film of its manufacture . . . received by it from" 
said Brulatour. After the signing of this contract the sales of film 
by the Eastman Kodak Company increased 40,000,000 feet per year. 
This contract has been continued up to the present time, with a few 
unimportant variations, and under its terms Mr. Brulatour has sold 
approximately 81 per cent of all the film sold by the Eastman Kodak 
Company in the United Stntes. 

From February 15, 1911, the date of Drulatour's contract with the 
Eastman Kodak Company, the relationship between 1\fr. Drulatour 
and the Eastman Kodak Company has been very intimate. The 
Eastman Kodak Company fixed the prices at which its film should 
be sold by Mr. Drulatour and 1\fr. Drulatour observed said prices in 
selling such film. 1\fr. Drulatour advised the Eastman Kodak Com
pany of almost every transaction contemplated by him and of prac
tically every act in relation to the various enterprises conducted by 
him which related to the sale or use of cinematograph film. 

1\fr. Brulatour informed the Eastman Kodak Company of his ap· 
pearnnce before a legislative committee and of the answers to the 
questions put to him concerning his relations with the Eastman 
Kodak Company and of his refusal to answer certain questions. lie 
consulted the Eastman Kodak Company in the matter of securing 
a suitable building in which to carry on the business o£ selling film 
manufaetured by the Eastman Kodak Company in New York City 
and also concerning the selection of a permanent manager to be 
placed in charge of the business at Universal City, California. On 
December 29, 11H9, the Eastman Kodak Company summoned Mr. 
Brulatour to Rochester to attend a conference of the Eastman Kodak 
Company's executives to consider the cinematograph film business, 
both domestic and foreign. In January, 1920, upon instructions of 
the Eastman Kodak Company Mr. Brulatour made a trip to Europe 
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for the purpose of gathering all the facts regarding cinematograph 
film and "particularly regarding German competition." 

'\Vit.h full knowledge and consent of the Eastman Kodak Company 
Mr. Brulatour became financially interested in enterprises engaged 
in the business of manufacturing positive prints of motion picture 
films. He was a large stockholder in the Paragon Films, Inc., which 
owned the Paragon Laboratory, for the manufacture of positive prints 
of motion picture films and the Paragon Studio at Fort Lee, N. J. 
As early as December, 1914, Mr. Brulatour informed the Eastman 
Kodak Company concerning this enterprise and his interest therein. 
On July 26, 1918, Mr. Brulatour informed the Eastman Kodak Com
pany that he was a large stockholder in Paragon Films; that the 
"Famous Players" operated the said studio under a lease and that 
said laboratory did most of their work as well as the "World Films" 
printing. Complaints were made direct to the Eastman Kodak 
Company concerning Mr. Drulatour's methods of operating this 
laboratory. On July 24, 1918, the Kalem Company complained that 
its largest and InDst unfair competitor in motion picture laboratory 
work was the Eastman Kodak Company's representative Mr. Brula
tour. On October 18, 1918, Mr. Drulatour informed the Eastman 
Kodak Company that in order to avoid any further complications 
and to carry out its wishes he had made arrangements with Mr. Wil
liam A. Brady, who was also interested in the Paragon company, to 
have Brady take over Drulatour's stockholdings in that company 
and that he was no longer a stockholder in any concern doing print
ing for the motion picture trade. On June 4, 1921, Mr. Drulatour 
Was the owner of record of 1,912% shares of the capital stock of the 
Film Holding Company, which owned the Paragon Laboratory and 
Studio. The statement that he was not a stockholder in any con
cern doing printing for the motion picture trade was intended to 
mislead those who had complained to Eastman Kodak Company con
cerning the relation of Drulatour to the production of positive cine
matograph prints. Mr. Drulatour became and now is a director of 
"Famous Players Lasky Corporation " and other like enterprises. 
lie became and now is financially interested in the business of some 
of his customers who were and are users of positive film manufac
tured by the Eastman Kodak Company in order to have something 
to say about their affairs. 

Mr. Drulatour in the interest of the Eastman Kodak Company 
attempted to prevent the financing of the Day State Film Company, 
a potential competitor of the Eastman Kodak Company in the 
manufacture of positive film, \.ly Sutton, Porter & Company, bank
ers. He attempted to influence Ladenberg Thalman & Company, 
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bankers, not to finance the erection of a plant for the manufacture 
of motion picture film contemplated by one 1\fr. Barzykowski. Mr. 
Brulatour in the interest of the Eastman Kodak Company obtained 
control of the use of special machines for developing and manufac
turing prints of motion picture films built by one George Maurice, 
and in the year 1920 with the knowledge and consent of the East
man Kodak Company caused the G. ~L Laboratory to be constructed 
and installed therein the machines built by said Maurice. 1\fr. Bru
latour also obtained control of the use of special machines for de
veloping and manufacturing prints of motion picture films built by 
one Sentou, and in the year 1920 with the lrnowledge and consent 
of the Eastman Kodak Company began the construction of the Sen 
J acq Laboratory and the installation therein of the machines built 
by said Sentou. Doth of these laboratories were situated at Long 
Island City, New York, and were built for the purpose of manu
facturing prints of motion picture films. 

PAn. 10. In 1920 and 1921 the importation of foreign-made film 
greatly increased and was the cause of considerable worry and con
cern on the part of 1\fr. Drulatour and the Eastman Kodak Com
pany. A very large part of this foreign-manufactured film was 
used and consumed by the respondents herein who afterwards be
came members of the respondent association. The total importation 
of cinematograph film, sensitized but unexposed, into the United 
States in 1919 was 13,348,828 feet; in 1920, 9!),828,522 feet; and in 
1921, 182,929,398 feet. 

PAn. 11. In 1\Iay, 1921, the Eastman Kodak Company and Mr. 
Drulatour formulated a plan to have the Eastman Kodak Company 
openly acquire legal title to the Paragon Laboratory, the G. 11!. 
Laboratory, and the Sen Jacq Laboratory, and publicly announce 
to the trade that the Eastman Kodak Company had so acquired such 
laboratories and intended to operate the same, for the purpose of 
restraining competition in the use of positive raw film not manu
factured by Eastman Kodak Company. On or about August 24, 
1921, in carrying out the aforesaid plan, the Eastman Kodak Com
pany with the cooperation of 1\fr. Drulatour, acquired at cost the 
legal title as of the date of June 4, 1921, to the Paragon Laboratory 
situated at Fort Lee, New Jersey, and the G. M. Laboratory, and 
the Sen Jacq Laboratory, both situated at Long Island City, New 
York, and on August 25, 1D21, published in 'Vid's Daily, a trade 
paper, the following- announcement: 

The entire motion picture tratle will be Interested In the statement which 
follows, because 1t means n real service to the producer and through the 
producer to the public. The Eastman Kodak Company has not merely pur· 
chased well equipped laboratories. These laboratories will be backed by a 
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Photographic experience of more than forty years and a technical starr that Is 
unequalled in the photographic world. It means economy in operatlon-"-but it 
means even more than that. Obviously the future development of the motion 
Picture industry depends upon good pictures not merely from the producer's 
standpoint but likewise from the technical standpoint. Every resource of 
the Eastman Kodak Company will be employed, therefore, in the production 
of perfect prints-prints that are worthy of the superior raw stock upon 
Which they are ronde. The linking up of the manufacturer of the film itself 
and the actual reproduction of the prints, cannot fall to result In higher 
technical standards that are bound to benefit the entire industry. 

Over a year ago the Eastman Kodak Company In answer to certain in
quiries, sent out the following letter: 

nocnESTER, N. Y., July 9, 1920. 
lleferring to a recently published statement in one of the motion picture 

trade papers to the effect that the Eastman Kodak Company wlll within six 
months have sufficient laboratory facilities to print practically the entire 
amount of raw film turned out by this company, we desire to state we have 
no direct or indirect outside laboratory Interests and no such action is at 
Present under consideration. Any departure from our existing policy could 
arise only from a contingency, at present unseen, which would make such a 
step necessary to protect our raw film Interests. 

Yours very truly, 
EASTMAN KODAK COMPANY, 

In pursuance of the policy above foreshadowed, t11e Eastman Kodak Company 
has decided that the time has now arrived when In order to protect its own 
interests it is necessary that it should go into the printing and developing of 
motion picture films for the trade generally. The result of its decision will be 
for the general good of the motion picture Industry because of the following 
facts. 

The Kodak Company proposes to give this new undertaking the advantages 
or its great technical facilities, inch.tding its research laboratory, to the end 
that this part of the business will be brought up to the same high standard of 
Uniformity and excellence as Its manufacture of raw film. It Is the purpose 
or the Kodak Company to give the trade all the Important savings which will 
be effected by the close connection ot the manufacture of the raw film with its 
tinlshlng. The rapidly Increasing Importation of foreign film and the necessity 
ot doing everything possible to protect the American Industry by instituting 
every economy possible, render this action at this tlme Imperative. 

In view of the foregoing the Eastman Kodak Company has purchased the G. 
M., Sen Jacq and Paragon Laboratories, and will continue the operation of 
the G. M. and Paragon Laboratories and wlll put the Sen Jacq Laboratory Into 
Operation as quickly as possible. 

Dy this action, the Eastman Kodak Company proposed to give to the motion 
Dicture Industry the benefit of its superior facilities and technical skill and all 
the economics to be obtained by uniting two heretofore separate businesses, 
one the manufacturing, the other, the printing, developing and finishing of 
lDotlon picture film. 
1\: In carrying out this business it should be distinctly understood that the 

1 
odak Company does not Intend to confine the use ot Its raw film to its own 

nboratories, but will continue, as heretofore, to fill all demands from whatever 
source. 

EASTMAN KODAK COMPANY, 
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These three laboratories have a combined capacity for manufac
turing prints of motion picture films greater than the combined 
capacity of all the other laboratories engaged in a similar business 
east of Chicago. Supplying these laboratories with its own positive 
raw film at prices which it could make advantageous, the Eastman 
Kodak Company was in a position to dominate the production of 
positive prints from cinematograph negatives. 

PAn. 12. For some time prior to 1921, the respondents who after
ward became members of the Association had been disturbed by 
Jules E. Drulatour's connection with the Paragon Laboratory, G.l\f. 
Laboratory and the Sen J acq Laboratory in view of his aforesaid 
contracts and close and intimate relationship with the Eastman 
Kodak Company and repeatedly complained to the Eastman Kodak 
Company concerning the acts of said Drulatour in connection with 
the operation of the said laboratories, the discrimination in the 
matter of deliveries of positive cinematogruph film manufactured 
by the Eastman Company in favor of said laboratories and the delay 
in deliveries of such film to the said respondents who afterward 
became members of said Association. In 1\Iay, 1921, a committee 
representing the said members called upon respondent George East
man in Rochester, New York, and asked him if he or the Eastman 
Kodak Company were engaged in the business of making prints of 
motion picture films, or intended to engage therein, either directly 
or indirectly and received the reply that the Eastman Kodak Com
pany had no interest in any laboratory, and had no intention of 
becoming interested unless it should become necessary to protect 
their raw film industry. The Eastman Kodak Company was at this 
time indirectly interested through Jules E. Drulatour in the l 1ara
gon, G. 1\I. and Sen Jacq Laboratories and this statement was in
tended to coerce members of the Association and other consumers 
of positive raw film into the use of Eastman Kodak Company's film 
exclusively. The members of the Association conducted a vigorous 
campaign of publicity in the trade journals and by personal solicita
tion in an effort to retain the business enjoyed by them in the manu
facture of prints of motion picture films, anticipating the commcr· 
cial operation of these three laboratories by Eastman Kodak Com
pany. 

PAR. 13. After the publication on August 25 by the Eastman 
Kodak Company of the announcement of its acquisition ond inten
tion to operate the G. 1\I., the Sen Jacq and the Paragon Labora
tories, numerous conferences were held between representatives of 
the Eastman Kodak Company and a committee representing the re
spondent members of the Allied Film Laboratories Association in 
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the endeavor to preserve the competitive status of the members of 
the Association. · 

PAn. 14. On September 9, 1!)21, as the result of a proposition 
made to them by one of the large manufacturers of American raw 
film, which term referred to the Eastman Kodak Company, the te
spondent members of the Association entered into an agreement 
among themselves to use in their laboratories "American made raw 
film stock exclusively," and further agreed to an inspection of their 
books and laboratories in the interest of such manufacturer for the 
purpose of ascertaining if there had been any violation of such 
agreement. This agreement was as follows: 

At a special meeting of the Allied Association held on September 0, 1921, 
Attorney Arthur S. Friend rend the proposed agreement to be signed by the 
members of the Association to use American made raw film stock In the lab· 
oratories of the members exclusively. On motion of 1\Ir. Dintenfass, seconded 
by Mr. IIedwlck, the President and Secretary were authorized to sign this 
ngreement for the Association and the Secretary was instructed to attach to 
the minutes a copy of said agreement after all the members had attached the 
signature of that corporation. 

Essential portions of agreement above referred to are as follows: 
WHEREAS, it has been proposed to the members of saiU Allied Film Labora

tories Association by one of the large manufacturers of American raw film 
that said manufacturer would In the future, as In the past, furnish a continu
ous and uninterrupted supply of raw film stock to all members of the Allled 
Fllm Laboratories Association at prices as low as It supplles same to any 
branch of the Industry in the United States, provided the undersigned agree 
that they wlll use &elusively American made raw stock. 

Now, therefore, In consideration of the premises and of the mutual covenant& 
hereinnfter contained, and of the sum of One Dollar by each of the parties 
hereto to the other In hand paid, the receipt whereof is hereby acknowledged, 
the parties hereto agree as follows: 

l!'irst: They jointly and severally pledge themselves to a policy of using 
American made raw film stock exclusively in their various laboratories, and 
that except for the use of so much foreign-made raw film stock as is actually 
on hand or under contract of purchase, they wlll continue hereafter so to use 
the said American rondo raw film stock exclusively so long as said manufac
turer continues to furnish a continuous and uninterrupted supply of raw film 
stock to the undersigned, at prices as low as it supplies the same to any branch 
Of the Industry in the United States. 

Second: For the purpose only of determining whether any party hereto has 
Violated or Is violating the first paragraph of this agreement, the plants, records 
and books of all parties to this agreement shall be open at all reasonable times 
to Inspection and audit by Messrs. Price, Waterhouse & Company, or any other 
firm or certified public accountants designated by the Board or Directors of 
Allied Film Laboratories Association, which inspection and audit may be made 
at any reasonable time on the order of the President of the Allled l!'llm Lab· 
oratories. If there has been no violation, no racts, figures or information of 
any kind shall be divulged to the Association or any ot its members or any 
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other person by the said accountants except their own certificate that no vio
lation has been or Is being made by the laboratory so investigated and audited. 

This agreement was signed by the following respondents: The 
Craftsmen Film Laboratory, Inc.; ·Kine to Company of America, 
Inc.; Cromlow Film Laboratories, Inc.; Claremont Film Laboratory, 
Inc.; Film Developing Corporation; Evans Film Manufacturing 
Company: Inc.; Republic Laboratories, Inc.; Lyman H. Howe Film 
Company, Rex Laboratory, Inc.; Tremont Film Laboratories, Inc., 
and Mark Dintenfass. 

The terms, "one of the large manufacturers" and "said manufac
turer," used in the foregoing agreement, refer to the respondent 
Eastman Kodak Company. 

PAn. 15. This agreement was communicated to Eastman Kodak 
Company and on September 14, 1921, the Eastman Kodak Company 
wrote to the respondent members of the Association that it would 
not operate the Paragon, G. M., and Sen Jacq laboratories, com
mercially, so long as the said members adhered to their agreement 
of September 9, 1921, and that it would cooperate with said members 
"to protect them against any invasion of foreign raw film stock." 
This communication is as follows: 

To the Members of the Allied. Film Laboratories Association, Inc. 
GENTLEMEN: In announcing to you on .August 23, the purchase by this com· 

pany o:t the G. M., Sen Jacq and Paragon Laboratories, we made it plain that 
the reason for this step was primarlly the rapidly increasing importation ot 
foreign film and the necessity ot doing everything possible to protect the 
.American industry. We felt that the time had come when that step was 
rendered imperative. ' • 

At the same time, we were very reluctant to take that action, both because 
we were entering upon a new business and because we realized the e:t!ect upon 
that business, in which you were already established. We are very glad, 
therefore, to hear from you today that it is your intention to use entirely 
.American made film and that in processing American made film there will be 
no discrimination in price or otherwise against film manufactUl·ed by this 
company. 

In view of this 1t is proper that this company state its position and policy 
frankly, which it purposes not to depart from unless it should become neces
sary to do so to protect its raw film industry. Your policy as above stated will 
as long as you adhere to it furnish, we believe, adequate protection to that 
portion of our business. 

This company wHl complete the Sen Jacq Laboratory, equip it, and maintain 
it in a condition tor lmmediate use, but will not operate any of these labora
tories for commercial purposes, except that we wlll operate the G. M. Labora
tory commercially up to November 1st, 1021, and the Sen Jacq Laboratory 
tor not more than two months after Its completion and in any event we shall 
not process more than GOO,OOO teet per week whether in one or the other or 
both ot these laboratories. 
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It is the intention, however, to carry on experiments in all of these labora
tories from time to time, but not to distribute any product to the trade except 
aR above stated, and not, either directly or indirectly, to be interested in any 
film laboratory in competition with the members of the Allied Film Labora
tories .Association. 'l'his company will in the future, as in the past, furnish 
a continuous and uninterrupted supply of raw film stock to all members of the 
Allied Film Laboratories Association at prices as low as it supplies the same 
to any branch of the industry in the United States. 

This company will cooperate with the members of the .Allied Film Labora
tories .Association to protect them against any invasion of foreign raw film 
stock. 

We understand that it is your purpose to extend your .Association as rapidly 
as possible and to make its membership include substantially all of the com
Inercial laboratories in the United States, and to arrange among your mem
bers for an understanding and agreement that they will use exclusively 
American made raw stock. 

As long as your Association adheres to its intention above expressed, the 
company will not sell any of the above laboratories without giving to your 
Association notice of such intention and the privilege to select a purchaser 
from among the members of your Association at the same price and upon the 
same terms as those of any bona fide offer which we may have for the property. 

We feel that we should call your attention to the importance of keeping the 
Price for processing film in your laboratories at all times at a reasonable figure. 
Any attempt to establish or maintain an unreasonable price will result only 
to the disadvantage of yourselves and all American manufacturers of raw film, 
and any reduction in price of raw film made by any American manufacturer 
such as this comJ;Jany has recently made should be fully reflected in the price 
of processcu film, as such reductions are made for the purpose of benefiting 
the ultimate consumers of the film, and not the laboratories. 

We trust t11is letter will be of assistance to you in perfecting your organiza
tion and we give it to you at this time as an evidence of our earnest desire to 
cooperate with you in the protection and advancement of the laboratory 
branch of the motion picture industry. 

Yours Vf'ry truly, EASTMAN KODAK COMPANY, 

(Signed) GI<:o. I•:AsTMAN, President. 

PAn. 16. The Eastman Kodak Company and the Association each 
then publicly announced their aforesaid respective actions. In 
PUrsuance of such action the Eastman Kodak Company thereafter 
ceased to operate the Paragon and. G. M. Laboratories, completed 
hut never operated the Sen Jacq Laboratory, but continued to main
tain all of the said laboratories in a condition for immediate use and 
respondent members of the Association, after September 14, 1!>21, 
confined approximately all their purchases of cinematograph film 
to that manufactured by the Eastman Kodak Company and have 
refused, and continued to refuse, to purchase any cinematograph 
film from American importers of foreign manufactured film, and 
ha~e consistently sought to induce other laboratories manufacturing 
Prlllts of motion pictures to become members of said Association, 
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to agree to purchase cinematograph film of American make and to 
refuse to purchase any foreign-manufactured cinematograph film. 
The Eastman Kodak Company on September 16, 1921, and again 
on November 2, 1921, made ari inspection of the laboratories 
operated by the members of the Association for the purpose of 
ascertaining whether or not such members were using any foreign
manufactured cinematograph film. The foregoing acts and conduct 
of the respondents, together with the agreement referred to in 
paragraph 14 hereof, and the document dated September 14, 1921, 
above referred to, constitute an agreement, understanding and obli
gation by and between the respondents herein. 

PAR. 17. On February 28, 1923, after the investigation of the 
matter involved in this cause was commenced by the Federal Trade 
Commission but before the issuance of the complaint herein, the 
respondent Eastman Kodak Company wrote to the respondent mem
bers of the Allied Film Laboratories Association as follows: 

nociiESTEn, N. Y., Febrttary ZB, 192S. 
2'o the Members of the Allied Film Laboratories A.ssoctation, Ino. 

GENTLEMEN: lle!t:>rring to our letter to you or September 14, 1021, we wish 
at this time to advise you of a change In our policy as outllned in that 
letter. 

From and after this date we do not wish you to feel obU~nted In any way to 
use in your laboratories only .American made tllm11, and whether we open 
for operation the laboratories wlllch we control, or not, ·will not depend 
in any way upon the action of the members of your .Association with respect 
to the kind of film used In thcir laboratories. 

We trust you will understand that this action Is taken by us in the Interests 
of yourselves as well as in our own. 

Very truly yours, 

(Signed) 
EASTMAN KoDAK CoMPANY, 

GEORGE EASTMAN, President. 

The foregoing document constitutes an affirmation of the fact that 
there had been an agreement, understanding and obligation entered 
into by and between the Eastman Kodak Company and the respond· 
ent members of the Allied Film Laboratories Association. 

PAR. 18. During the first eight months of 1921 the Gevnert 
Company sold Belgian-made film to members of the Association to 
the amount of 8,650,440 feet; the Pathe-Cinema Company sold them 
French-made film to the amount of 2,616,531 feet; the Agfa CompanY 
sold them a substantial part of the importation of German-made film 
which in 1!>21 amounted to 56,291,000 feet. Since about September 
14, 1921, neither the Gevaert Company, the Pathe-Cinema Company, 
nor the Agfa. Company has sold any film to members of the Ass~ 
ciation. 
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CONCLUSIONS OF FACT. 

PAn. 19. In 1!.>21, and for a long time prior thereto, the Eastmau 
Kodak Company had a substantially complete monopoly of the 
manufacture of positive cinematograph film and an absolute monop· 
oly of the manufacture of negative cinematograph film in tho 
United States. In 1921 and since February 15, 1911, Jules E. llru
lutour had a substantially complete monopoly of the sale of positive 
cinematograph film manufactured by the Eastman Kodak Company. 
In 1921 and for a long time prior thereto the Eastman Kodak Com· 
Pany and Mr. Brulatour together had a substantially complete 
monopoly of the sale of positive and negative cinematograph film in 
the United States. 

PAn. 20. It was the purpose and intent of Eastman Kodak Com
pany from February 15, 1911, when it entered into the relation with 
Jules E. Brulatour set out in paragraph 9 whereby it procured 
the substitution of its own positive film for that of the Lumiere 
Company to the extent of 40,000,000 feet per year, to maintain its 
monopoly in the manufacture of positive film and the monopoly in 
the sale of such film which it possessed in conjunction with Jules E. 
l3rulatour and this purpose was manifested through the actions of 
Brulatour as the undisclosed representative of Eastman Kodak Com
Pany. In this capacity and in the interest of Eastman Kodak Com
Pany as well as indirectly for his own benefit, Brulatour first sought 
to obtain an inilucntial and later a dominant position in the busi
ness of making positive prints in which the raw material is positive 
film stock. Brulatour obtained the control of the Paragon labora
tory but when his ownership of this control became embarrassing 
to Eastman Kodak Company, Brulatour transferred his stock inter
est in such a manner that while he was able to announce that he had 
no further interest in the business of making positive prints, he was 
able at the time when the Eastman Kodak Company later concluded 
to enter the field of the manufacture of positive prints, to regain 
control of the Paragon laboratory and pass this ownership over to 
Eastman Kodak Company. In furtherance of the monopolistic 
Purpose llrulatour acquired the rights to the processes and devices 
for making positive prints which originated with George Maurice 
and as well the processes and devices which originated with one 
S:ntou and thereafter built the G. M. laboratory which was equipped 
With the Maurice process and the Sen Jacq laboratory which was 
equipped with the Sentou process. These three laboratories nomi
~ally owned by llrulatour were the expression of the purpose of 
' astman Kodak Company and llrulatour to dominate the business 
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of making positive prints from cinematograph negatives as the most 
effective means of maintaining and extending the monopoly of the 
Eastman Kodak Company in the ~anufacture and sale of positive 
film stock. Competitors were alarmed by the activities of Brulatour 
and the Eastman Kodak Company revealed the purpose which ani· 
mated Brulatour and its own intimate connection therewith by the 
announcement that it would not go into the business of making prints 
unless it became necessary to do so to protect its business of manu· 
facturing and selling positive film stock which was equivalent to the 
affirmative statement that it would go into that business if competi· 
tion in the sale and use of other positive film stock continued. Such 
competition did continue and Eastman Kodak Company in order 
to maintain its monopoly in the manufacture and sale of positive 
film stock, attempted and intended to extend its monopoly into and 
over the use of positive film stock in the making of positive prints 
from cinematograph negatives. By arrangement with Brulatour, 
the three laboratories, Paragon, G. M., and Sen J acq were conveyed 
to Eastman Kodak Company at cost and that company announced 
its entrance upon the manufacture of positive prints. This an· 
nouncement, coupled with the openly declared ownership of these 
three laboratories, constituted an effective threat of overpowering 
competitive force before which the respondent Association's mem· 
hers promptly capitulated. They agreed among themselves to use 
only American·made positive film which was a disguised recognition 
of and acquiescence in the Eastman Kodak Company's positive film 
monopoly and by the execution of this agreement and the communica· 
tion of its terms to Eastman Kodak Company the persons, firms and 
.corporations signatory and those who subsequently ratified it by 
their conduct, unwillingly became parties to the conspiracy to main· 
tain and extend the monopoly of Eastman Kodak Company in the 
manufacture and sale of positive film and to restrain trade therein, 
previously conceived and operated by Eastman Kodak Company and 
Jules E. Brulatour. 'Vith the surrender of the members of rc· 
spondent Association of competitive selection in the positive film 
which they used, the object of the conspiracy was obtained, compe· 
tition in the manufacture and sale of positive film stock was prac· 
tically eliminated aml the monopoly of Eastmnn Kodak Company in 
the manufacture and sale of positive film stock was effectivelY 
maintained. 

PAR. 21. The Commission takes judicial notice of the decision in 
the case of United States v. Eastman Kodak Company, 226 Fed. 62, 
wherein it was held that the acquisition by the defendant of the 
capital stock, property, plants, and good-will of approximately 
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twenty enterprises engaged in the business of manufacturing and 
selling photographic material in competition with the defendant 
was for the purpose of monopolizing interstate trade or commerce by 
unfair methods which tended to and did diminish or destroy the 
business of its competitors, and, in view of the fact that such plants 
were dismantled and the businesses concentrated by the defendant at 
.Rochester, it was evident that they were not actually required by the 
defendant in carrying on its business but were acquired with an idea 
of monopolizing trade. The Commission finds that the acts of the 
Eastman Kodak Company and Mr. Brulatour in acquiring the three 
laboratories before mentioned, and in failing to operate the same but 
maintaining them in readiness for immediate operation are analogous 
in their purpose and effect to the acts of the defendants in the case of 
United States v. Eastman Kodak Company, above referred to. 

PAR. 22. The agreement or understanding entered into by and 
between the respondent members of the Association and the agree
Inent or understanding entered into by and between said respondent 
members or the Association and the Eastman Kodak Company, above 
referred to, were made in pursuance of a plan conceived by the East
man Kodak Company, George Eastman, Jules E. Brulatour and the 
.Association, and were for the purpose of and have the effect of sub
stantially lessening competition in the sale of positive cinematograph 
film in interstate and foreign commerce, and tend materially to sus
tain the monopoly already existing in the Eastman Kodak Company, 
and substantially tend to perpetuate said monopoly. 

PAn. 23. The ownership by the Eastman Kodak Company of the 
~aragon, G. M. and San J acq laboratories, and the maintenalH::e Ly 
lt of the said laboratories in condition for immediate use for the r .. um
u~acture of positive prints of motion picture films in competition 
'\V1th the respondent members of the Association, constitute a threat 
and had, and continue to have, the effect of inducing, compelling 
and coercing manufacturers of positive prints of motion picture 
films to purchase and use only positive cinematograph film stock 
~anufactured by the Eastman Kodak Company, and of obstructing, 
hlndering, suppressing and eliminating competition in the manufac
ture and sale of positive cinematograph film in interstate and foreign 
~mmerce, and of maintaining the monopoly already attained by the 

astman Kodak C9mpany. 
PAR. 2·:1. TI1e acts of the respondents, as set forth in the foregoing 

faragraphs, constitute a conspiracy or combination in restraint of 
hrade, in interstate and foreign commerce, and had, and continue to 
~ve, the effect of retaining, maintaining and extending the monop-

0 Y of the Eastman Kodak Company in the ma~ufacture and sale of 
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positive raw cinematograph film, and of substantially lessening com· 
petition in the sale of such film, in interstate and foreign commerce; 
of hindering, restraining and preventing competitors and prospective 
competitors of the Eastman Kodak Company from establishing 
enterprises for the manufacture and sale of positive raw and cinema to· 
graph film; and of substantially lessening competition in the manu· 
facture and sale of positive prints of cinematograph films, in inter· 
state and foreign commerce. 

CONCLUSION. 

The practices of the said respondents, under the conditions and cir· 
cumstances described in the foregoing findings, are unfair methods 
of competition in commerce, and constitute a violation of the Act of 
Congress approved September 26, 1914, entitled "An Act To create 
a Federal Trade Commission, to define its power and duties, and for 
other purposes." 

ORl.lER TO CEASE AND DESIST. 

This proceeding having been heard by the Federal Trade Com· 
mission upon the complaint of the Commission, the answers of the 
respondents, and the statement of facts agreed upon by the respond· 
ents and counsel for the Commission, and the Commission having 
made its findings as to the facts, with its conclusions that the respond· 
ents have violated the provisions of the Act of Congress approved 
September 26, 1914, entitled "An Act to create a Federal Trade Corn· 
mission, to define its powers and duties, and for other purposes," 

Now, therefore, it is ordered, That the respondents, Eastman 
Kodak Company, its officers, agent and employees, George East· 
man, Jules E. Drulatour, The Allied Film Laboratories Associ· 
ation, Inc., its of!icers, agents and employees, The Durton Hoimes 
Lectures, Inc., The Craftsman Film Laboratory, Inc., the Kineto 
Company of America, Inc., the Erbograph Company, the CromloW 
Film Laboratories, Inc., the Palisades Film Laboratories, Inc., the 
Claremont Film Laboratory, Inc., the Film Developing Corporation, 
the Evans Film Manufacturing Company, Inc., the Republic Lab· 
oratories, Inc., the Lyman H. Howe Film Company, the Rex Lab· 
oratory, Inc., the Tremont Film Laboratories, Inc., their respective 
officers, agents and employees, and Mark Dintenfass, his servants, 
agents and employees, and each of them, forever-

Cease and desist from conspiring, combining, confederating, agree· 
mg and cooperating between or among themselves to hinder and 
restrain competition in the manufacture and sale of positive raW 
cinematograph film stock and to maintain and extend or attempt to 
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maintain and extend the monopoly of the Eastman Kodak Company 
in the distribution and sale of positive raw cinematograph film stock, 
in interstate and foreign commerce, by-

1st. The acquisition and equipment by the Eastman Kodak Com
pany of the Paragon Laboratory, the G. M. Laboratory and the Sen 
Jacq Laboratory, whose combined capacity equals the market demand 
for printing and developing positive prints of cinematograph films 
from exposed and developed cinematograph films, for the purpose 
of extending its business to include the making and selling of such 
prints. 

2d. The use by the Eastman Kodak Company of the ownership 
and possession of the said Paragon, G. M. and Sen Jacq laboratories 
and their equipment and capacity for producing positive prints of 
cinematograph films from exposed and developed negative cinemato
graph films to induce, compel and coerce the Allied Film Laborato
ries Association, Inc., and its members, to use in their laboratories 
for the manufacture of positive prints of cinematograph films, ex
clusively, American made positive raw cinematograph film stock 
of which the said Eastman Kodak Company has a monopoly in the 
manufacture and sale thereof. 

3d. The agreement or understanding by and between members of 
the Allied Film Laboratories Association, Inc., and the Eastman 
K:odak Company that the said members will use American made 
Positive raw cinematograph film stock, of which said Eastman 
K:odak Company bas a monopoly in the manufacture and sale there
of, exclusively, and particularly to the exclusion of foreign manu
factured positive raw cinematograph film stock, provided the East
man Kodak Company will not operate commercially the said Para
gon, G. M. and Sen Jacq laboratories in competition with the labo
ratories operated by said members of the Allied Film Laboratories 
.Association, Inc. 

4th. The agreement or understanding entered into by and between 
the Eastman Kodak Company and the members of the Allied Film 
Laboratories Association, Inc., that the Eastman Kodak Company 
Will not operate commercially the Paragon, G. :M. and Sen Jacq 
laboratories in the manufacture and sale of positive prints of cine
matograph films in competition with the laboratories operated by 
said members, provided that said members use and continue to use 
.American made positive raw cinematograph film stock, of which the 
Eastman Kodak Company has a monopoly in the manufacture and 
s~Ie thereof, exclusively in the manufacture of positive prints or 
Cinematograph films from exposed negative cinematograph films 
llld the sale thereof. 
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Sth. The continued ownership by the Eastman Kodak Company 
of the Paragon, G. M. and Sen J acq laboratories and the mainte
nance of the same in readiness for immediate operation for the pro
duction of positive prints of cinematograph films, or any other 
dominant control of the production, or capacity for production, of 
positive prints of cinematograph films from exposed negative cine
matograph films. 

6th. Utilizing any other equivalent means, not hereinbefore stated, 
to accomplish the object of unfairly forestalling, preventing, hinder
ing or restraining the manufacture and sale of positive raw cinema
tograph film stock and the making of positive prints of cinemato
graph films from exposed negative cinematograph films, or the sale 
thereof, in interstate and foreign commerce. 

It is further ordered, That for the purpose of preventing the 
maintenance and extension of the monopoly of the Eastman Kodak 
Company in the manufacture and sale of positive raw cinematograph 
film stock to the use thereof in making positive prints of cinemato
graph films and of restoring competitive freedom in the distribution 
and sale of positive raw cinematograph film stock, the Eastman 
Kodak Company shall, with all due diligence, sell and convey the 
said Paragon, G. :M. and Sen Jacq laboratories to parties not con
nected directly or indirectly in interest with the Eastman Kodak 
Company. 

It is further ordered, That the respondents, within 120 days fro:rn 
the date of the notice hereof file with the Commission a report in 
writing setting forth in detail the manner in which this order has 
been complied with and conformed to. 
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FEDERAL TRADE COMMISSION 
v. 

OPPENHEIM, ODERNORF & COMPANY, INCORPO
RATED, DOING BUSINESS UNDER THE TRADE N.Al.:t:E 
AND STYLE SEALP AX COMPANY. 

COMPLAINT, FINDINGS AND ORDER IN THE liATIER OF TIIE ALLEGED VIO· 
LATION OF SECTION II OF AN ACT OF CONGRESS .APPROVED SEPTEMBER 261 
1914. 

SYLLABUS, 
Docket 887-April 19, 1924. 

Where a corporation engaged in the manufacture of underwear and In the sale 
thereof to jobbers and wholesalers under its trade or bmnd name ; in pur
suance of a plan or policy adopted by it and directed to the maintenance of 
the resale prices fixed by it, which It made known to the trade through 
circulars, price Usts, etc., together with requests for and lnslstance upon 
their observance under penalty of refusal of further sales, to the end that 
it might thereby provide for, and Insure to, all its jobber and wholesaler 
customers the full profit arbitrarily fixed and establlshed by it for the 
handling of its goods and obtain their active support and cooperation In 
eliminating price cutting; 

(a) Placed upon Its bills and invoices a legend to the effect that the sale 
involved was made In consideration of the maintenance of its resale 
prices by the purchaser ; 

(b) Notified jobber and whole~aler customers that Its prices must be main
tained; 

(c) Guaranteed those who maintained its prices, against any decline in the 
prices of its products to them, as a consideration for their so doing, 
together with notice that any price cutting on their part would work a 
forfeiture of such privilege; 

(d) nequcstcd Its said customers to notify it of price cutting i and made such 
reports the basis of investigation and of appreciative acknowledgment to 
those making the same ; 

(e) Eliminated price cutters reported by competitors in those communities 
Where competition was keen, and its prices were not strictly maintainfd; 

(f) Kept a card list wherein price cutters were noted as concerns to be refused 
further supplies; 

(g) lleinstated price cutters upon the receipt of assurances that they would 
thereafter respect its prices ; and 

(h) Added new customers to its list only upon the giving of similar assur
ances· w . 

ith the result that the active support and cooperation ot jobbers and whole-
Balers, Including the less efficient and higher cost concerns, was enlisted 
in enlarging the sale of said price maintained product, to the prejudice 
ot competing manufacturers who did not require maintenance ot resale 
Prices on their products, price competition In the distribution of said 
Underwear among jobbers and wholesalers was eliminated, jobbers and 
Wholesalers and especially the lower cost and more efficient establlsh
tnents were prevented from selling its products at prices which they 
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deemed adequate and warranted by their costs and sclllng efficiency, and 
such portions of the publlc as required or preferred its products were 
compelled to pay enhanced prices therefor: 

Held, That such a plan of resale price· maintenance, under the circumstances 
set forth, constituted an unfair method of competition. 

Mr. Thomas II. Baker, jr., for the Commission. 
Haman, Cook, Chesnut & Markell, of Baltimore, Md., for re· 

spondent. 
COMPLAINT. 

Acting in the public interest pursuant to the provisiOns of an 
Act of Congress, approved September 26, 1914, entitled, "An Act 
to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes," the Federal Trade Commission 
charges that Oppenheim, Oberndorf & Company, Incorporated, do· 
ing business under the trade name and style Sealpax Company, 
hereinafter referred to as respondent, has been and is using unfo.ir 
methods of competition in interstate commerce in violation of the 
provisions of Section 5 of said Act, and states its charges in that 
respect as follows: 

PARAGRAPH 1. Respondent is a corporation organized under the 
laws of the State of Maryland with its home office and a place of 
business in the City of Baltimore in said State. It also operates 
a place of business in the City of New York, State of New York. 
Respondent at all times hereinafter mentioned has been and still 
is engaged in the manufacture of ready made clothing, underwear 
and other garments and the sale thereof to wholesale dealers 
throughout the United States. As one branch of its aforesaid busi· 
ness, respondent is engaged in the manufacture of a certain bro.nd 
of underwear named by it "seal pax" which said underwear it denls 
in o.nd sells to said wholesale dealers under the trade name and style 
of "Seal pax Company." The charges of this complaint relate only 
to respondent's said business in "seal pax" underwear, hereinafter 
referred to as underwear. Respondent delivers said underwear when 
sold by it as above set out by causing the same to be transported 
from its said place of business in the City of Baltimore or frorn 
its said place of business in the City of New York to said purchasers 
at points in various States of the United States in addition to and 
other than the States of New York and Maryland. In the course 
and conduct of its said business, respondent is in competition with 
other individuals, partnerships and corporations similarly engaged 
in the manufacture and/or sale of underwear in interstate com· 
merce, and with the trade generally. 
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PAn. 2. For more than two years last past, respondent has main
tained and enforced and still maintains and enforces a schedule of 
uniform prices fixed by it at which its aforesaid wholesaler-vendees 
Were and are required by respondent to resell said underwear to 
retail dealers, and adopted and employed and still employs a sys
tem for the maintenance and enforcement of said resale prices 
wherein respondent secured and still secures the cooperation of said 
wholesale-dealer vendees. In the course of said cooperative enforce
ment of said system, respondent has employed and still employs the 
following means, among others, by which respondent and its said 
Wholesale customers undertake to prevent others from obtaining 
respondent's products at less than the prices designated by it: 

(a) l\Iakes it generally known to the trade through letters, per
sonal interviews and other means that it expects and requires said 
Vendees to maintain and enforce said resale prices; 

(b) Receives from said vendees reports of the names of wholesalers 
Who fail to observe and maintain said resale prices, and upon ob
taining said reports urges the offenders to cease selling below said 
resale prices, and seeks to coerce said offenders into such mainte
nance by methods of intimidation and coercion as hereinbelow set 
out; 

(c) Threatens to refuse to sell and does refuse to sell its under
Wear to wholesale dealers who fail to observe and maintain said 
resale prices; 

. (d) Exacts promises and assurances from said offenders that they 
Wtll thereafter maintain said resale prices, as a condition of further 
supplying them with its said underwear; 

(e) Enters into informal arrangements, agreements and under
standings with various wholesale dealers, including said offenders, 
for the maintenance by them of said resale prices as a condition of 
opening accounts with said dealers or of continuing to fill their orders 
for its products; 

(/) Uses other equivalent cooperative means to enforce said system 
of resale price maintenance. 

PAn. 3. The above alleged acts and things done by respondent had 
~nd still have the capacity and tendency to constrain all wholesale-
ealers handling respondent's said underwear to uniformly sell the 

:ume to their dealer-customers at said prices fixed by respondent, 

1
° Prevent said wholesale dealers from selling said products at such 

bess pr~c.es as they might and may deem to be adequate and warranted 
Y thetr respective selling costs and efficiency, and hence to hinder 

and suppress all competition in the wholesaling of said products, 
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and to hinder and restrain competition between retail dealers therein. 
Respondent's said practices therefore tended and still tend unduly 
to restrain the natural flow of commerce and the freedom of com
petition in the channels of interstate trade. 

PAR. 4. The above alleged acts and things done by respondent 
are all to the prejudice of the public and respondent's competitors 
and constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress, entitled, 
"An Act To create a Federal Trade Commission, to define its powers 
and duties, and for other purposes," approved September 26, 1914. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER. 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, the Federal Trade Commission issued and served a 
complaint upon the respondent, Oppenheim & Oberndorf, Inc., doing 
business under the trade name and style, Sealpax Company, charging 
it with the use of unfair methods of competition in commerce, in 
violation of the provisions of said Act. 

The respondent, Oppenheim, Oberndorf & Company, Inc., having 
filed its answer, and testimony having been taken, thereupon this 
proceeding came on for final hearing, and the Commission being fully 
advised in the premises, upon consideration thereof makes this its 
findings as to the facts and conclusion: 

FINDINGS AS TO TllE FACTS. 

PARAGRAPH 1. Respondent, Oppenheim, Oberndorf & Company, 
Inc., is now and for more than two years last past has been a corpora· 
tion organized and existing under the laws of the State of Maryland, 
with its home officA and place of business in the City of Baltimore in 
said State. It also operates a place of business in the City of New 
York, State of New York, and manufacturing plants in Maryland, 
Pennsylvania and Virginia. For more than two years last past re· 
spondent has been and is now engaged in the manufacture of under· 
wear and other garments and in the sale thereof in interstate com· 
merce to wholesale dealers throughout the United States. As one 
branch of its aforesaid business, respondent is engaged in the manu· 
facture of a certain brand of tmderwear named by it "Seal pax", 
which said underwear it deals in and sells to jobbers and whole
salers under the trade name and style of "Seal pax Company", the 
said "Seal pax" underwear being inclosed or sealed in a glassine 
paper envelope. The findings of facts herein relate only to re· 
spondent's said business in "Seal pax" underwear, hereinafter re· 
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ferred to as underwear. Respondent delivers the said underwear, 
when sold by it as above set out, by causing the same to be trans
ported from its said place of business in the City of Baltimore to the 
purchasers thereof at points in various States of the United States 
and the District of Columbia. In the course and conduct of its said 
business, respondent is in competition with other individuals, part
nerships and corporations similarly engaged in the manufacture of 
Underwear and in the sale thereof in interstate commerce. 

PAn. 2. Respondent sells its product to jobbers and wholesalers 
engaged in the drygoods and notions business, who, in turn, resell 
to retailers in this line. The said jobbers and wholesalers number 
between 300 and 400, and are located in the larger cities of the vari
ous States of the United States and in the District of Columbia, 
where they are engaged in active competition with each other in 
their respective localities in the sale of respondent's said products. 

PAn. 3. Respondent, in the sale and distribution of its Sealpax 
products, has adopted and maintained, and still maintains, a 
method, or plan, of procuring and enforcing the maintenance of 
~·esale .Prices established by it on said commodities manufactured by 
It, when resold in interstate commerce, in the furtherance and exe
cution of which method or plan it requests and enlists tl1e active par
ticipation of jobbers and wholesalers selling said product so manu
factured by it. 

PAn. 4. Amongst the said jobbers and wholesalers handling Seal
pax products, a divergence in the overhead costs, or operating ex
penses, of doing business exists; said divergence is substantial and 
ranges from 12¥2 to 18.7 per cent. The purpose and intent of the 
respondent company in its said merchandising policy is: 

\a) To provide for all of its said jobbers and wholr,salers a profit 
which was and is the full profit arbitrarily fixed and established by 
respondent according to its system of uniform resale prices, the 
lll~intenance of which respondent requires and enforces upon all its 
8Rid jobbers and wholesalers; 
. (b) To provide for all its said jobbers and wholesalers protection 
~n securing such full profit on the Sealpu products manufactured 
Y respondent; 

(c) To obtain the active support and cooperation of all its jobbers 
and wholesalers in preventing and eliminating all sales of said prod
Ucts 1\t lower prices than its fixed, uniform resale prices. 
f PAn. 5. In carrying out said policy and to secure such coopera. 
Ion, the respondent-

th (a) lias issued and still issues circulars, price lists, and letters to 
e wholesale trade generally, showing suggested uniform resale 
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prices, both wholeRale and retail, to be charged for its Sealpax prod
ucts, at which said wholesale pric~s, respondent expects its said job
bers and wholesalers to sell its said Sealpax products to retailers, 
and which said retail prices respondent expects its said wholesalers 
to communicate ta the said retailers purchasing said Sealpa:x: 
products; 

(b) Has requested and still requests and insists that the aforesaid 
jobbers and wholesalers resell said products only at the suggested 
resale prices; 

(c) Has made an~ now makes it generally !mown to such jobbers 
and wholesalers that if they or any of them fail to sell said products 
at the resale prices suggested by the respondent, as aforesaid, re
spondent will refuse to sell further Sealpax products to them or any 
of them. 

PAR. 6. Respondent in carrying out said policy-
( a) Has placed on all its bills and invoices for said products the 

following legend: 
The sale ot goods mentioned in this order is made in consideration ot the 

purchaser named in this order maintaining the suggested jobbing pr.ices on 
Sealpax products as established !rom time to time. 

(Signed) SEALPAJ: CoMPANY. 

(b) Has notified certain of its said jobbers and wholesalers by its 
salesmen in the course of business dealings that the said resale prices 
fixed by respondent upon its Seal pax products "must be main· 
tained "; 

(c) Has guaranteed all said jobbers and wholesalers who main· 
tain respondent's resale prices against any decline in the prices of 
the said products and notified them that any deviation from the 
"suggested" prices would work a forfeiture of this privilege; 

(d) Has within the time aforementioned eliminated and does 
eliminate said jobbers and wholesalers selling Sealpax underwear 
who have been reported by competitors as not maintaining said 
prices in those communities where competition is keen and respond· 
ent's resale prices are not strictly maintained; 

(e) Has within the time aforementioned kept and does keep a 
card list of its said jobbers and wholesalers selling said Sealpat 
underwear and has placed after the names of those said jobbers 
and wholesalers who do not maintain its prices for said underwear 
the words or initial letters " Do not sell," " Do not solicit " and 
"D. N. S.," respectively, the abbreviation standing for "Do not 
sell" or "Do not solicit" said phrases and abbreviations for same 
indicating that the said jobber or wholesaler was not in the future 
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to be solicited to purchase ·respondent's products; in fact, to be 
refused any further supply of Sealpax goods on account of failure to 
tnaintain respondent's prices ; 

(f) Has within the time aforementioned reinstated and does rein
state said jobbers and wholesalers previously cut off for failure to 
resell said products at prices suggested by respondent upon the basis 
of declarations, assurances, statements, promises and similar expres
sions, as the case may be, by said jobbers and wholesalers, respec
tively, which satisfy the respondent that such jobbers and whole
salers will thereafter resell said products at the prices suggested by 
respondent; 

(g) Has within the time aforementioned added and does add to 
its list, new jobbers and wholesalers reported by its representatives 
as declaring that they intend to, or will resell at the prices suggested. 

PAR. 7. Pursuant to said plan of cooperation between respondent 
and its dealer customers, the said jobbers and wholesalers handling 
respondent's Sealpax underwear have repeatedly reported to re
spondent instances of price cutting in said products in their respec
tive localities and in many cases have reported specifically the name 
of such price cutter and in some instances have requested respondent 
to discontinue selling to them, and respondent has approved and fur
thered such action on the part of said jobbers and wholesalers 
h.andling its Sealpax underwear by repeatedly expressing its appre
Clation of such notification in letters of reply to such jobbers and 
Wholesalers, and has aided and abetted its said jobbers and whole
~alers in such reporting of price ·cutters by repeatedly requesting 
lts said jobbers and wholesalers to supply the name of such price 
cutters, and, upon receipt of such report, respondent has had its 
salesmen to investigate, and when such salesmen have confirmed 
reported price cutting, has refused further to supply the price cutter 
Wlth its said products. 

PaR. 8. The effect of such cooperative plan of price maintenance 
enforced as aforesaid, has been and is: 

(a) To secure for the respondent, Oppenheim, Oberndorf & Com
Pany, Inc., in the sale of Sealpax underwear manufactured by it, 
!~e trade of jobbers and wholesalers, including especially the rela-
lVely high cost and more inefficient, and to enlist the active support 

and coopetation of said jobbers and wholesalers in enlarging the 
sale of the said price-maintained products manufactured by re
~Pondent to the prejudice of competing manufacturers who do not 
,x., require or enforce the maintenance of resale prices upon their 

Sl '1 n:u ar products; 
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(b) To eliminate competition in prices among jobbers and whole
salers, respectively, handling Sealpax underwear manufactured by 
the respondent, thus preventing jobbers, wholesalers and especially 
the lower cost and more efficient establishments, from selling respond· 
ent's said products at prices which they deem adequate, and which 
are warranted by their cost and selling efficiency as heretofore set 
out, whereby such portions of the public as require or prefer the said 
products of the respondent are compelled to pay enhanced prices 
therefor. 

CONCLUSION. 

The methods of competition set forth in the foregoing findings are, 
under the cir~umstances therein set forth, unfair methods of compe
tition in interstate commerce in violation of the provisions of an 

. Act of Congress approved September 26, 1914, entitled "An Act To 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes." 

ORDER TO CEASE AND DESIST, 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission and answer of 
respondent, the testimony and evidence submitted, the trial exam
iner's report upon the facts and exceptions thereto, and the Commis
sion having duly made its findings as to the facts with its conclusion 
that respondent has violated the provisions of an Act of Congress 
approved September 26, 1914, entitled" An Act To create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes," 

It i8 no1o ordered, That respondent, Oppenheim, Oberndorf & 
Company, Inc., doing business under the trade name and style of 
Sealpax Company, its officers, agents, servants and employees, do 
cease and desist from directly or indirectly carrying into effect by 
cooperative methods a system of resale prices in which respondent, 
its customers and agents undertake to prevent others from obtain· 
ing the Sealpax products of respondent at less than the prices desig
nated by it: 

(1) The practice of reporting the names of jobbers and whole
salers who do not observe such resale prices. 

(2) Causing jobbers and wholesalers to be enrolled upon lists 
of undesirable purchasers who are not to be supplied with the Seal· 
pax products of the company unless and until they have given satis
factory assurance of their purpose to maintain such designated 
prices in the future. 
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(3) By employing its salemen or agents to assist in any plan 
of reporting jobbers and wholesalers who do not observe such 
resale prices for said products. 

( 4) By utilizing any other equivalent cooperative means of accom
plishing the maintenance of prices fixed by respondent for said 
products. 

It is further ordered, That respondent within sixty (60) days 
after service upon it of this order file with the Commission a report, 
setting forth in detail the manner and form in which it ha~ com
plied with the order to cease and desist hereinbefore set out. 

88231°--2G--voL7----Sl 
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FEDERAL TRADE COMMISSION 
v. 

PHILIP MOSKOWITZ, TRADING UNDER THE NAME AND 
STYLE OF ROCHESTER CLOTHING COMPANY. 

Docket No. 826-April 23, 1925. 

MODIFIED ORDER TO CEASE AND DESIST.1 

This proceeding having been heard by the Federal Trade Cant
mission upon the complaint of the Commission, the answer of the 
respondent, and testimony and evidence submitted, the trial exami
ner's report upon the facts and the exceptions thereto, and the Com
mission having made its findings as to the facts with its conclusion 
that the respondent has violated the provisions of the Act of Con
gress approved September 26, 1914, entitled "An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes;" 

Now, therefore, it i8 ordered, That the respondent, Philip :Mos
kowitz, individually and trading under the name of Rochester Cloth
ing Company, his partners, agents, servants, representatives and 
employees, do cease and desist from: 

(1) Using on tags or labels on clothing manufactured ii. Ne\\ 
York City, New York, or any place other than Rochester, New York, 
and sold and shipped, or sold for shipment, in interstate commerce, 
the words "Rochester Clothing Company," or the word "Rochester" 
alone or in combination with other word or words, unless following 
such words or brand, and in type or lettering equally conspicuous 
with them appear the words," Made in New York City," or "Man· 
ufactured in New York City," if the clothing is, in fact, made in 
New York City, N. Y., or by the words "made in" or "manufac· 
tured in," or words of equivalent meaning, followed by the name of 
the city or place and State where such clothing is made. 

(2) Displaying or using the words or brand "Rochester Cloth· 
ing Company," or "Rochester" alone or in combination with other 
words, on stationary and billheads used in the business of making, 
roelling and shipping, or selling for shipment, clothing in interstate 
commerce, or in advertising clothing made elsewhere than in Roch· 
ester, New York, in newspapers, trade journals or elsewhere in inter· 
state commerce, unless following such words or brand, and in type or 
lettering equally conspicuous with them appear the words "Made in 
New York City" or" lianufactured in New York City," if the cloth· 

l The eomplalnt, llndlnp, and orl~nal order are reported In 6 F. T. C. 2:i9. 
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ing in fact is made in New York City; or by the words "made in" of 
"manufactured in" or words of equivalent meaning, followed by the 
name of the city, town or place and State where such clothing is 
made or manufactured. 

It i8 further ordered, That respondent Philip Moskowitz, trading 
under the name and style of Rochester Clothing Company, shall 
within sixty (60) days after the service upon him of a copy of this 
order, file with the Commission a report in writing setting forth in de
tail the manner and form in which he has complied with the order 
to cease and desist hereinbefore set forth. 
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FEDERAL TRADE COMMISSION 
v. 

GREENHALGH MILLS, J. BRAUl\HIALL, J. ,V, BIRD, ,V, C. 
BAYLIES, RODERT AMORY, CHARLES CREHORE, AND 
D. F. MEFFERT, COPARTNERS, TRADING UNDER TilE 
NAME AND STYLE OF AMORY, BROWNE & C0:\1PANY. 

CO:.IPLAINT, FINDINGS, AND Oil.DEit IN THE MATTER OF THE ALLEGED 

VIOLATION O:F SECTION a OF AN ACT OF CONGRESS APPROVED SEPTEMBER 

26, 1914. 

Docket 1005-May 7, 1!>24. 
SYLLABUS. 

Where a corporation engaged In the manufacture and sale of a cotton cloth 
resembling what is commonly known as pongee silk, and their sales agents, 
sold said fabric branded or labeled "De Luxe Pongee" with the capacitY 
and tendency to mislead the trade. and public in reference to its composi
tion, and thereby to induce tbe purchase thereof: 

lleld, That the sale of goods branded or labeled as above set forth, constituted 
an unfair method of competition. 

Mr. E. J. llornibrool,; for the Commission. 
Mr. Guy Curminglwm of Herrick, Smith, Donald & Farley of 

llo.ston, Mass., for respondents. 

COMPLAINT. 

Acting in the public interest, and pursuant to the provisions of an 
Act of Congress, approved September 26, 1914, entitled "An Act To 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes," the Federal Trade Commission charges 
that the Greenhalgh Mills, a corporation, hereinafter referred to as 
the Manufacturing Respondent, and J. Braumhall, J. 1V. Dird, 
,V. C. Baylies, Robert Amory, Charles Crehore and B. F. Meffert, 
copartners trading under the name and style of Amory, Browne & 
Company, hereinafter referred to as the Selling Respondents, have 
been and are using unfair methods of competition in commerce, in 
violation of Section 5 of said Act, and states its charges in that 
respect as follows : 

P ARAGRAPII 1. Said manufacturing respondent, Greenhalgh Mills, 
is a corporation organized and existing under the laws of the State 
of Rhode Island, with its principal office and factories located at 
Pawtucket, in said State. It is now, and at all times hereinafter 
mentioned has boon, engaged in the business of manufacturing cotton 
fabrics exclusively, and in the sale of said fabrics through its agents, 
said selling respondents, to manufacturers of men's shirts, pajamas 
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and other similar garments, located throughout the several States of 
the United States, and causes said fabrics, when so sold, to be trans
ported from its mills located in Pawtucket, Rhode Island, to, into 
and through other States of the United States and the District of 
Columbia, to the purchasers thereof. In the course and conduct of 
its business said respondent has been and now is in competition 
with other individuals, partnerships and corporations engaged in· the 
manufacture and sale of cotton and silk fabrics in interstate 
commerce. 

PAn. 2. Said selling respondents, J. Braumhall, J. W. Bird, W. C. 
Baylies, Robert Amory, Charles Crehore and B. F. Meffert, are 
copartners doing business under the name and style of Amory, 
Browne & Company, located at No. 31 Thomas Street, New York 
City, State of New York, and are engaged in the business of selling 
on a commission basis cotton fabrics manufactured by a number of 
large cotton goods manufacturers, including the manufacturing re
spondent named herein. In the course and conduct of their said 
business said selling respondents brand and label the products which 
are placed in their hands for sale, and in the year 1020, with the 
knowledge, permission and consent of said manufacturing respond
ent and as agent therefor, said selling respondent began to brand and 
label, and have since continued to brand and label one of the cotton 
fabrics manufactured by said manufacturing respondent, as "De 
Luxe Pongee," and between the dates of July, 1920, and July, 1922, 
said selling respondents, with the knowledge and permission of said 
manufacturing respondent, have sold said cotton fabric labeled by 
them as aforesaid to American dealers and manufacturers under the 
name and style, "De Luxe Pongee," and have caused said fabrics, 
when so sold, to be transported from the mills of respondent manu
facturer at Pawtucket, Uhode Island, to, into and through other 
States of the United States and the District of Columbia to the 
PUrchasers therof. 

PAn. 3. The word " Pongee " placed by said selling respondents, 
with the knowledge and permission of the manufacturing respond
ent, on the labels and brands of cotton goods manufactured by said 
manufacturing respondent, and used in the sale of said products, as 
aforesaid, signifies to, and is understood by a substantial part of the 
trade and purchasing public as meaning a fabric composed entirely 
of silk a~d has the capacity and tendency to mislead the trade and 
purchasing public into the mistaken belief that such cotton fabric 
15 a silk fabric, and to induce them to purchase said fabric in that 
belief. · 
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PAR. 4. There are a number of manufacturers of silk fabrics who 
brand and label their products " Pongee " and sell such products to 
American manufacturers throughout the United States in competi
tion with the respondents named herein. 

PAR. 5. The above alleged acts and things done by the respond· 
ents are all to the prejudice of the public and respondents' com· 
petitors, and constitute unfair methods of competition in commerce 
within the intent and meaning of Section 5 of an Act of Congress 
entitled "An Act To create a Federal Trade Commission, to define 
its powers and duties, and for other purposes," approved September 
26, 1914. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER. 

Pursuant to the provisions of an Act of Congress, approved Sep· 
tember 26, 1914, entitled, "An Act To create a Federal Trade Com· 
mission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission issued and served a complaint upon 
the respondents, Greenhalgh Mills, a corporation; J. Draumhall, 
J. ,V, Dird, W. C. Day lies, Robert Amory, Charles Crehore and B. F. 
Meffert, copartners, trading under the name and style of Amory, 
Drowne & Company, charging said respondents with the use of 
unfair methods of competition in commerce, in violation of the 
provisions of said Act. 

Respondents having entered their apearance and filed their answer, 
and pursuant to order, proceedings to hear and receive testimony in 
the above entitled matter were begun in the State of New York, 
City of New York, on the 18th day of June, 1923, and concluded at 
the same place.on the same day. 

FINDINGS AS TO THE FACTS. 

PARAGRAPH 1. The respondent, Greenhalgh Mills, is a corporation 
organized and existing under the laws of the State of Rhode Island, 
with its principal place of business in Pawtucket in said State. It 
was organized on the 31st day of July, in the year 1906, and has an 
authorized capital stock of $1,200:000. It manufactures cotton and 
silk fabric. Among its output is a cotton cloth of very superior 
weave, resembling what is commonly known as" Pongee Silk." 

PAn. 2. Respondents J. Draumhall, J. ,v. Dird, vV. c. Baylies, 
Rohert Amory, Charles Crehore and B. F. 1\Ieffcrt, are copartners, 
doing business under the name and style of Amory, Drowne & Com· 
pany. Their places of business are New York City and Doston. 
They handle for respondent, Greenhalgh :Mills, and sell the same on 
commission to manufacturers of garments and jobbers throughout 
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the different States of the Union, a part of the output of said de· 
scribed cotton fabric, and have sold and handled the same from the 
year 1920 to the present time. They style themselves "distributors" 
and compete against M. C. Borden Sons and about one hundred other 
distributors. They buy no goods. They receive, to sell on commis· 
sion, from the respondent Greenhalgh Mills, this said cotton fabric 
in an undyed condition. They then have this fabric dyed at the ex· 
pense of the respondent Greenhalgh Mills. With the know ledge and 
consent of respondent, Greenhalgh Mills, the owners of the goods, they 
cause said fabric to be branded or labeled with a label bearing the 
legend "De Luxe Pongee" which label was designed by resondent 
Greenhalgh Mills. In the form and with the label just described 
these goods are sold and shipped to jobbers and manufacturers in 
every State in the Union by the said Amory, Browne & Company, 
as agents for the said Greenhalgh :Mills. 

PAn. 3. The methods above described prevailed between these re· 
spondents from January, 1920, to January, 1923. In Jan·uary, 1923, 
respondents abandoned the use of the word " Pongee" on the labels 
attached to said cotton fabrics. Since said date respondents have 
called and labeled said product "De Luxe Cotton." 

PAR. 4. The word "Pongee" is a silk term and implies the product 
of the cocoon of the silk worm. 

PAR. 5. The word "Pongee" or the words "De Luxe Pongee" 
used by the said respondent as a brand, stamp or label in the sale of 
cotton fabric in interstate commerce, signifies to and is understood 
by a substantial part of the trade and purchasing public as meaning 
a fabric composed entirely of silk and has the capacity and tendency 
to mislead the trade and purchasing public into the belief that such 
cotton fabric is a silk fabric, and to induce the trade and purchasing 
public to purchase said fabric in such belief. 

PAn. 6. There are a number of manufacturers of silk fabric who 
have branded, stamped or labeled their products "Pongee" and 
have sold such fabric to garment manufacturers and jobbers 
throughout the United States in competition with the cotton fabric 
manufactured by respondent Greenhalgh Mills when such cotton 
fabric was branded, stamped or labeled as set forth in paragraph 
2 hereof. 

CONCLUSION. 

From the foregoing findings the Commission concludes that the 
Inethod of competition set forth is a violation of Section 5 of an Act 
of Congress, approved September 26, 1914, entitled, "An Act To 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes." 
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ORDER TO CEASE AND DESIST. 

The Federal Trade Commission having issued and served its 
complaint herein, and the above named respondents having entered 
their appearance by their attorney, B. Harwood, Esq., duly author
ized and empowered to act in the premises, and having filed 
their answer, and the testiqwny herein having been taken and con
cluded at New York City on the 18th day of June, 1!>23, and the 
examiner for the Federal Trade Commission having made and filed 
his finding of fact herein on the 20th day of November, 1923, and 
the Federal Trade Commission having made and entered its report 
stating its findings as to the facts, and its conclusion, that the 
respondents have violated Section 5 of an Act of Congress, approved 
September 26, 1914, entitled, "An Act To create a Federal Trade 
Commission, to define its powers and duties, and for other pur· 
poses," which said report is hereby referred to and made a part 
hereof. 

Now, therefore, it i8 ordered, That respondents Greenhalgh Mills, 
a corporation, J. Draumhall, J. W. Bird, W. C. Daylies, Robert 
Amory, Charles Crehore and n. F. :Meffert, copartners, trading 
under the name and style of Amory, Browne & Company, its or their 
officers, agents, representatives, servants or employees, cease and de· 
sist'from using as a brand, stamp or label, or otherwise using or 
applying the word Pongee on or in connection with any fabric 
manufactured by respondent, Greenhalgh Mills, sold or to be sold 
in interstate commerce, unless such fabric is the product of the 
cocoon of the silk worm; 

It is further ordered, That the respondents file a report in writing 
with the Commission within sixty {60) days after the date of the 
service upon them of this order, setting forth in detail the manner 
and form in which they have complied with the order herein set 
forth. 
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FEDERAL TRADE COMMISSION 
v. 

PHILADELPHIA BLANKET COMPANY, INC. 

COMPLAINT, FINDINGS AND ORDElt IN THE 1>IATTER OF TilE ALLEGED 

VIOLATION OF SECTION 5 OF AN ACT OF CONGRESS APl'ltoVED SEI'TEMllElt 

26, 1914. 

Docket 104!}--May 13, 1924. 
SYLLADUB. 

Where a corporation engaged in the sale of blankets, steamer rugs, and car
riage and automobile robes to wholesale and retail dealers, displayed on 
its signs, stationery, oruer blanks, etc., and listeu its business under the 
name of n concern, which had theretofore become well and favorably 
known, and the merchandise of which had been acquired by the president 
of said corporation's predecessor, but not its good will or the right to use 
its name; with the tendency to cause the trade and public to purchase 
commodities dealt ln by lt as and for those of said concern, and with intent 
so to do, and with n tendency to injuriously nliect the business of competi
tors: 

lleld, 'l'hat such wrongful appropriation and use of trade name, under the cir
cumstances set forth, constituted an unfair method of competition • 

• 
Mr. Edward E. Reardon for the Commission. 

COMPLAINT. 

Acting in the public interest pursuant to the prov1s1ons of an 
Act of Congress approved September 26, 1914, entitled, "An Act 
to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes," the Federal Trade Commission 
charges that the Philadelphia Dlanket Company, Inc., hereinafter 
referred to as respondent, has been and is using unfair methods 
0.f competition in commerce, in violation of the provisions of Sec
hon 5 of said Act, and states its charges in that respect as follows: 

I> ARAGRAPII 1. Respondent is a corporation organized under the 
laws of the State of Pennsylvania, with its principal place of busi
ness in the City of Philadelphia, in said State, and with branch 
Places of business in the Cities of New York, New York; Chicago, 
Illinois; and San Francisco, California. It is engaged in the busi
ness of selling blankets, horse blankets, carriage and steamer rugs 
and robes, and allied commodities to wholesale and retail dealers 
located at points in the various States of the United States. It 
causes said commodities when so sold to be transported from its 
~ai~ principal place of business, or one of said branch places of 
Ustness, into and through States other than the State of origin 
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of said shipments, to said purchasers at their respe<tive points of 
location in competition with other individuals, partnerships and 
corporations engaged in the manufacture and/or sale of aforesaid 
commodities in interstate commerce. 

r .AR. 2. For about twenty years prior to the year 1020, one Wil
liam D. Uiley and one Edgar E. Young, as partners, were engaged 
in the business of selling blankets, horse blankets, carriage and 
steamer rugs and robes and allied articles to wholesale and. retail 
dealers throughout the United States. Said partnership had its 
principal place of business in the City of Philadelphia, in the State 
of Pennsylvania, and a branch office and place of business in the City 
and State of New York, and conducted its said business under the 
trade name and style of William B. Riley & Company. During 
aforesaid period said partnership dealt in and sold merchandise 
of uniformly good quality and acquired and enjoyed a reputation 
throughout the trade and amongst the public for honesty, fair Jeal· 
ing and integrity, by reason whereof said partnership acquired a 
large business and good will amongst the trade and public prac· 
tically throughout the United States, and a great demand existed 
during said period among said dealers and among th~gencrnl public 
for the merchandise offered and sold by said partnership. Because 
of the integrity and fair dealing of said partnership and the uni· 
formly good quality of the products sold by it, many dealers and 
many of the public in the United States dealt in and purchased 
aforesaid commodities of said partnership in preference to tl1e 
similar commodities of the competitors of said partnership. 

PAn. 3. In the year 1018, said William B. Riley dieu, and the said 
Young continued to cond uet the business of said partnership under 
its aforesaid trade name until the year 1020, in which year said Young' 
retired from business and sold to respondent all the merchandise 
of said partnership on hand or under contract of purchase by said 
partnership, together with the right to usc certain trade-marks be· 
longing to said partnership, and used to designate certain blankets 
sold by it, but refused to sell or transfer and did not sell or transfer 
to rcsponucnt the right to usc. aforesaid traue name " W'illiarn D. 
Hiley & Company." Shortly after said transaction, said Youn/J 
fully wound up the affairs of said partnership, and the same there· 
upon ceased to exist and do business. The fact that said partnership 
had so ceased to exist and do business was not generally known to 
the trade and the public. 

P.An. 4. After the purchase of aforesaid merchandise and trade· 
marks of said partnership as set out in paragraph 3 hereof, re· 
spondent proceeded to sell and deal in said merchandise and similar 
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merchandise under the said trade name "William D. Riley & Com
pany," and in connection therewith placed said trade name upon cer
tain of its letterheads, bills, circulars and other business· forms and 
l!terature and upon signs displayed upon its several aforesaid places 
of business, and further attached to said merchandise and similar 
merchandise, certain labels, other than labels bearing the trade-marks 
assigned to re~pondent by said Young, as hereinbefore set out, which 
had been similarly so attached by said partnership during the ex
istence of its business and which had been and were associated with 
the goods of said partnership in the mind of the trade and public. 
Aforesaid acts and practices of respondent .tended to and did mis
lead and deceive the trade and public generally into the belief that 
said partnership was still in existence and doing business, that the 
purchasers of said commodities so sold by respondent were securing 
the merchandise of, and doing business with aforesaid partnership, 
and tended to and did cause the trade and public to purchase said 
commodities in that belief. 

PAn. 5. Since adopting the practices set forth in paragraph 4 
~lereof, respondent has continuously since engaged and still engages 
In the sn.me under the circumstances and with the results in said 
paragraph set out. 

PAn. 6. The above alleged acts and things done by respondent are 
all to the prejudice of the public and respondent's competitors, and 
~onstitute unfair methods of competition in commerce within the 
Intent and meaning of Section 5 of an Act of Congress entitled "An 
Act to create a F<'deral Trade Commission, to define its powers and 
duties, and for other purposes," approved September 2G, 1V14. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER. 

Pursuant to the provisions of an Act of Congress approved Sep
tember 2G, 1914, the Federal Trade Commission issued and served a 
~omplaint upon the respondent, The Philadelphia Dlanket Company, 
nc .. charging it with the use of unfair methods of competition in 

commerce, in violation of the provisions of said Act. 
The respondent having filed its answer herein and having ap

pc~red by its treasurer, George F. Joly, Jr., hearings were had and 
ev:dence was thereupon introduced in support of the allegations in 
~Id ~omplaint and on behalf of the respondent before Edward :M. 
d vlerill, an examiner of the Federal Trade Commission, theretofore 

u Y appointed. 
CoAnd_ t~ereupon this proceeding came on for final hearing and the 

lllinlss1on having heard argument of counsel and duly considered 
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the record, and being now fully advised in the premises, makes this 
its findings as to the facts and conclusion: 

FINDINGS AS TO THE FACTS. 

The respondent, Philadelphia Dlanket Company, Inc., is a corpo
ration' organized under the laws of the Commonwealth of Pennsyl
vania, in January, 1901, originally under the name of J. W. Ringrose 
Net Company with a capital stock of $10,000. After two changes in 
its corporate name it became known on or about April 29, 1922, as 
the Philadelphia Blanket Company, Inc., under which name it has 
continued to do business to the present time. Prior to April 29, 
1922, there was another and distinct corporation known ns the Phila
delphia lllanket Company doing business in Philadelphia, Pennsyl
vania. This latter corporation was organized in 1908 under the 
laws of the Commonwealth of Pennsylvania. George F .• Toly, Jr., 
was the president of this corporation on or about November 1, 1920. 
The latter corporation was merged in the respondent corporation on 
or about April 29, 1022. 

The Philadelphia lllanket Company, Inc., the respondent tool< 
over the business of the company known as the Philadelphia Blanket 
Company above referred to which had a place of business in the City 
of Philadelphia, Pennsylvania, and a branch place of business in the 
City of New Yorlc, New York, and was represented by commission 
selling agents in the Cities of Chicago, Illinois, and San Francisco, 
California, and has conducted the blanket business from April 29, 
1022, to the present time. Respondent's place of business in Phila
delphia is at No. 219 North Third Street, and in New York City is at 
No. 52 Leonard Street. 

The business of respondent is the selling of blankets, horse 
blankets, steamer rugs, carriage and automobile robes to wholesale 
and retail dealers located at points in the various States of the 
United States, and the respondent causes said commodities when sold 
by it to be transported from its said places of business into and 
through States other than the State of origin of the shipments 
to purchasers at their respective points of location in such other 
States. 

Other individuals, partnerships and corporations are engaged in 
the manufacture and sale of the same or similar commodities and 
in the course of their business cause said commodities when sold by 
them to be transported in interstate commerce to the purchasers 
located in States other than the State of origin of the shipments and 
including the States into which respondent causes its commodities to 
be transported when sold by it as aforesaid. 
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Prior to 1917, ·for a period of about twenty years Edgar E. 
Young and William B. Hiley were copartners, trading under the 
firm name and style of Wm. B. Riley & Co.1 with a principal place 
of business at No. 238 Chestnut Street, in the City of Philadelphia, 
Commonwealth of Pennsylvania, and a branch place of business at 
No. 50 Leonard Street, in the City of New York, State of New York. 
The business of the firm was the sale of blankets, steamer rugs, 
carriage and automobile robes in interstate commerce throughout 
the entire United States. Edgar E. Young and William B. Riley 
were the sole partners. William B. Riley died in :March, 1917, and 
Edgar E. Young conducted the firm's .business after that date as 
sole surviving partner and in the following month, April, 1917, 
Mr. Young bought the entire interests of the estate of his deceased 
partner in the firm. 

Particularly in the purchase agreement with the executors was 
the provision that the right to use the name of '\Vm. B. Riley in the 
firm's name was included in the sale to Edgar E. Young. 

lly an agreement entered into between Edgar E. Young, sole pro
prietor of Wm. B. Riley & Co., and George F. Joly, Jr., dated No
vember 23, 1920, stated therein to be effective November 1, 1!:>20 
(Hes. Ex. No. 1) ,1 Mr. Young sold all the stock of merchandise of 
Wm. ll. Riley & Company, on hand or due on contract, to George F. 
Joly, Jr., at cost price to the said '\Vm. B. Hiley & Co., or at present 
price quoted to them whichever was lower. It was also agreed that 
Wm. ll. Riley & Co., would turn over to the purchaser any unfilled 
urders on their books and the firm's rights and interests in the trade
marks "Hercules" and "Bluestone." The purchaser, George,· F. 
Joly, Jr., agreed to employ three of the employees of '\Vm. D. Riley & 
Co., at their then rate of compensation and to take over the premises 
occupied by '\Vm. B. Riley & Co., in Philadelphia and New York City 
and to assume the rent of the same to the termination of the exist
ing leases. There were other trade-marks used in the business of 
Wm. D. Riley & Co., which were not transferred by the agreement 
of sale to George F. Joly, Jr. One of these was the registered 
trade-mark " R " with crest (Com's Ex. N" o. 5) ,1 and anotl1er was the 
Unregistered trade-mark" R" (Com's Ex. No. 6).1 

The good will of the firm was not included in the sale. At the time 
of the sale of the merchandise by 'Vm. D. Hiley & Co., to George F. 
Joly, Jr., Edgar E. Young, the sole proprietor of '\Vm. D. Riley 
& Co., knew that George F. Joly, Jr., was connected with the Phila
delphia Blanket Company, the corporation later merged in the 
respondent corporation, and the agreement of sale between '\Vm. 
------------------------------------------------------

1 ~ot puhll~:~lled. 
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B. Riley & Co. and George F. Joly, Jr. (Res. Ex. No. 1),1 was pur· 
posely not made with the corporation but with George F. Joly, 
Jr., because Edgar E. Young would not sell to the corporation. 

In November, 1920, when the merchandise was sold the good will 
of the firm of Wm. B. Riley & Co., considered as an asset alone with· 
out merchandise stock, was worth from $50,000 to $100,000. Dur· 
ing the time the firm was in business it traveled salesmen in every 
State of the United States and spent a great deal of money in adver· 
tising. The firm was known to practically everyone in its line of 
business and to the consuming public through its years of advertis· 
ing and merchandising. The reputation of Wm. ll. Riley & Co., 
as to financial strength, integrity, ability and fidelity in filling orders 
of customers was considered and described in the trade as "A-1.'' 
It was of the highest type of house both in buying and selling and 
was the second or third largest concern in the blanket business in 
the United States. During the years, 1917, 1918, 1919, and for the 
ten months up to November, 1920, the amount of gross sales of WI11· 
ll. Riley & Co., were at the annual rate of from approximately $500,· 
000 to over $1,500,000, and the net profits for the same period were at 
the annual rate of from approximately about $100,000 to ovet· $280,-
000. It is estimated that it would cost from $15,000 to $20,000 per 
year for advertising in order to gain the reputation and good will 
equal to that enjoyed by the firm of \Vm. ll. Riley & Co. 

The sale of the merchandise at the cost price to Wm. ll. Riley & 
Co., or at present price quoted to them whichever was lower, did 
not include the good will of the firm or the use in trade of the name 
Wm. ll. Riley & Co., around which the good will was developed anJ 
on which it was based. 

The unused stock of letterheads and order blanks of the firm were 
hOld on the understanding that they could be used only after the 
name Wm. D. Riley & Co. was stamped across with ·a heavy line and 
the name of the Philadelphia l3lanket Company was stamped ubo\'e. 

The respondent never had the right to trade under the name of 
Wm. B. Riley & Co. On December 24, 1021, Edgar E. Young, sole 
proprietor, JlS sole surviving partner and as purchaser of the inter· 
ests of his former partner in the firm of Wm. ll. Uiley & Co., trans· 
ferred and assigned to Alice S. Young all his right, title and interest 
in the concern of Wm. ll. Riley & Co. 

The Philadelphia lllanket Company (the corporation later s~c· 
ceeded by respondent) immediately upon the sale of the merchandtse 
to George F. Joly, Jr., went into tho occupancy of the former 
premises of Wm. ll. niley & Co., at No. 238 Chestnut Street, Philu· 

• Not puWliibed. 
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delphia and at No. 50 Leonard Street, New York City, New York. 
and occupied those premises until the expiration of the leases to Wm. 
B. Riley & Co. The Philadelphia Blanket Company removed from 
the premises No. 50 Leonard Street, New York City on February 
1, 1921, and a short time later from the premises at No. 238 Chestnut 
Street, Philadelphia, to another location in Philadelphia, and con
ducted the blanket business until the merger between that company 
and the rrspondcnt on April 29, 1922. 

When the Philadelphia Blanket Company took possession of the 
former place of business of Wm. n. Riley & Co., at No. 50 Leonard 
Street, New York City, on November 1, 1920, the old sign of the firm 
Was permitted to remain at the entrance there until, at the expira
tion of the lease, on or about the first of the following February, 
The Philadelphia Blanket Company removed its business to No. 
52 Leonard Street, New York City. 

After the Philadelphia Dlanket Company removed from the 
former place of business of 'Vm. B. Riley & Co., to No. 52 Leonard 
Street, on February 1, 1021, it caused a new sign to be placed there 
(Corn's Ex. No. 18)1 reading: 

"PniLADELriiiA BLANKET Co. 

STEAllmn Ruas 

'Vllf. B. RILEY & Co." 

On January 27, 1921, a letter was sent to the New York Telephone 
Company on the letterhead of the Philadelphia Dlanket Company 
requesting the removal of the phone from No. 50 to No. 52 Leonard 
Street, New York City. This letter (Com's. Ex. No. 19, transcript 
of testimony p. 98)1 is signed "William B. Riley & Company." 
''Me." 

.The name of Wm. B. Riley & Co., was signed to the said letter 
Without authority or right and in the interest of respondent and 
by this unauthorized means the firm naine of Wm. B. Riley & Co. 
Was carried over to the new premises and was retained and used 

, by the Philadelphia Blanket Co., Inc., the respondent, in the tele
Phone directory of New York City and so used by respondent in 
trade. 

On or about March 27, 1!)22, the Philadelphia Dlanket Company, 
Inc., the respondent, by its treasurer, George F. Joly (who was also 
t.~le president of the Philadelphia Blanket Company), made applica
tion to the New York Telephone Company to transfer the original 
~?ntract with Wm. B. Riley & Co., to respondent. On this applica-
Ion the request was made to the telephone company to continue the 

1 ~ot PUblls!Jed. 
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listing of 'Vm. D. Riley & Co., in the New York Telephone Directory 
under the same telephone number as respondent and at respondent's 
address. (Com's. Ex. 22, transcript of testimony pp. 98, 90.)1 

On or after April 29, 1022, the respondent caused its letterheads 
and order blanks to be printed reading as follows: 

"THE PHILADELPHIA BLANKET CO. INC., 

'\V:!II. D. RILEY & Co. PHILADELPHIA DLANKET Co. J. "\V. RINGROSE Co." 

(Com's. Exs. Nos. 2 and 3.)1 

The use of the said sign at No. 52 Leonard Street, New York City, 
and the said letterheads and order blanks by respondent in its 
business was continued until persons in the blanket trade advised 
Alice S. Young of the same during August, 1922, who protested 
against the use of the name '\Vm. D. Riley & Co., by respondent, and 
the use by it of the letterheads, order blanks and sign with the· said 
name thereon. 

After this protest the respondent tried to obtain the right to use 
the said name in connection with its business from Alice S. Young 
who would not sell the same, and thereafter on or about November 
20, 1922, the respondent abandoned the use of the name '\Vm. D· 
Riley & Co., on all its stationery and removed the sign objected to at 
No. 52 Leonard Street but replaced it with another sign which it 
now maintains there, reading as follows: 

"P HILADELriiiA DLANKET Co. !No. 

STEAliiER RUGS 

FonMER LINES 011' 

'\Vl'tr D. RrLEY & Co." 

the words "Former Lines of " being in smaller letters. 

In Philadelphia, where Edward E. Young lived and where Alice 
S. Young, who owned all the interest in and tho right to the use of 
the firm name Wm. D. Riley & Co., continued to live after the dea.th 
of Edward E. Young, the respondent has not displayed at 1ts 
principal place of business any sign with the name '\Vm. D. Riley & 
Co., thereon. Nor has respondent caused the name of 1Vm. D. Riley 
& Co., to be listed in the telephone directory in the City of Philadel
phia. The respondent's predecessor, Philadelphia Blanket CompanY 
did not display any sign with the name of '\Vm. D. Riley & Co., 

• Not publhw!!d, 
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thereon at its principal place of business in Philadelphia after the 
date of the expiration of the Riley & Co.'s lease at No. 238 Chestnut 
Street, Philadelphia, nor cause the said firm name to be listed in the 
Philadelphia telephone directory. 

At the time of the sale of the merchandise by Wm. B. Riley & Co. 
to George F. Joly, Jr. November 1, 1920, the said firm sent a form 
letter to their customers announcing the transfer of certain lines of 
their goods and bespoke a continuance of the same pleasant relations 
With the Philadelphia Blanket Co., that the firm's customers had ex
tended to 'Vm. B. Riley & Co. in the past. 

The use by respondent of the firm name, ""\Vm. D. Riley & Co." 
on its sign at its place of business preceded by the qualifying words, 
"former lines of " was therefore in accordance with the fact and 
With the letter of 'Vm. n. Riley & Co. to their customers. 

The use by respondent of the said firm name on a sign erected by 
respondent at respondent's place of business, and also carrying 
:espondent's name equally conspicuous thereon, without any qualify
Ing words, as aforesaid, was without right and falsely represented to 
the public that the said firm, 'V m. 13. Hiley & Co., \vas conducting 
business in the premises referred to, or that it was owned or con
trolled by or connectc-d in actual and active business in some manner 
With the respondent, and was prejudicial to the public and competi
tors of respondent. 

The use of the firm name Wm. B. Riley & Co. on its letterheads or 
~ther stationery, as in Commission's Exhibits Nos. 2 and 3, and the 
hsting of the said firm name in tho New York City telephone direc
tory under the same telephone number and at the same address as 
respondent, at 52 Leonard Street, New York City, was unauthorized 
and without right and constituted trading under the name of Wm. D. 
:Riley & Co. and by means thereof respondent falsely represented 
that Wm. B. Uiley & Co. \vas actually conducting business in the 
Premises referred to, or that it was owned or controlled by or con
nected in actual and active business in some manner with the 
respondent, and was prejudicial to the public and competitors of 
l'espondent. · 
},J" '!'he right to trade in the blanket business in Philadelphia and 

ew York City under the firm name Wm. D. Riley & Co. by using 
~he .name on letterheads or other stationery, on a sign at a place of 

Usmess and by carrying a listing of the firm name and address in 
a telephone directory was a valuable right because of the confidence 
nnd good will created by the firm by means of large capital employed 
and Years of costly adv~rtising resulting in a large volume of busi-

88231 • -2G-voL 7-32 
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ness transacted annually throughout the United States and by reason 
of the consequent effect of the firm's name upon the public in con
nection with the sale of such merchandise as the firm dealt in. 

The sole purpose of trading under the firm name was on accoun: 
of its effect on the members of the public and the advantage it gavo 
over competitors of respondent. The importance and extent of the 
effect of the use of the name W m. D. Riley & Co. on the public and 
the advantage it gave over competitors, is amply shown by the 
evidence of the repeated unsuccessful attempts· of respondent 
through its treasurer to obtain the right to use the firm name and 
the unauthorized use of the name by respondent, as above set forth, 
when the right to its use could not be obtained. 

The aforesaid usc of the name Wm. B. Riley & Co. by respondent 
on letterheads, order blanks, and other stationery, and on a sign 
without being preceded by the words "former lines of," and in the 
listing of the name and address in the telephone directory in New 
York City in connection with respondent's place of business was 
with the purpose and intent of deceiving and misleading the trade 
and the public into the belief that the firm of 'Vm. D. Riley & Co. 
was actually doing business at respondent's address; that the pur
chasers of commodities sold by respondent were securing the mer
chandise of and doing business with the said partnership and tended 
to cause the trade and public to purchase said commodities in that 
belief and to injuriously affect the business of competitors of respon
dent engaged in the sale of such commodities in interstate commerce. 

CONCLUSION, 

The practices of said respondent, as set forth in the foregoing 
findings as to the facts, are unfair methods of competition anq con
stitute a violation of an Act of Congress approved September 26, 
1914, entitled, "An Act to•Create a Federal Trade Commission, to 
define its powers and duties, and for other purposes." 

ORDER TO CEASE AND DESIST. 

The above-entitled proceeding coming on for final determination 
by the Federal Trade Commission upon the complaint of the Com
mission, answer of respondent and testimony of the parties and the 
Commission having considered the same and argument having been 
heard and the Commission, being fully advised in the premises, 
having made its findings as to the facts with its conclusion that 
the respondent has violated the provisions of the Act of Congress, 
approved September 2G, 1914, entitled, "An Act to create a Federal 
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Trade Commission, to define its powers and duties, and for other 
JlUrposes," 

It is ordered, That the respondent, Philadel ph.ia Blanket Co., 
Inc., its agents, representatives, and employees, do-

Cease and desist from traidng under the name 'Vm. B. Riley 
& Co., by causing the said name to be or to remain listed in any 
telephone directory, either in connection with the same telephone 
number and address as the Philadelphia Blanket Co., Inc., or in 
connection with any other telephone number or address; from using 
the name Wm. D. Riley & Co., on letterheads or other stationery in 
any manner representing that it is conducting business under said 
firm name or in connection therewith; from using the name Wm. B. 
Riley & Co., in any manner on any sign used by respondent in its 
business except in connection with the words " former lines of'' 
or words of equivalent meaning placed conspicuously immediately 
preceding the said firm name. 

It is further ordered, That the respondent Philadelphia Blanket 
Co., Inc., shall within sixty (60) days after the service upon it of 
a copy of this order, file with the Commission a report in writing 
setting forth in detail the manner and form in which it has com
plied with the order to cease and desist hereinbefore set forth. 

Dissent by Commissioner Van Fleet. 

I dissent from the order in this case. 
On :March 17, 1024, the complaint in this case by vote of the Com

mission was dismissed " for the reason that the record shows that this 
matter should have been determined between the parties by private 
action in court," and the secretary was directed to serve the order 
of dismissal. On March 28, 1924, the Commission by a majority 
vote reconsidered the former vote and voted the present order to 
cease and desist. I am dissenting because I adhere to the opinion as 
expressed in the first order of the Commission that "the record shows 
that this matter should have been determined between the parties 
by private action in court." The record disclosed that William B. 
Riley & Company was a partnership composed of ·William B. Riley 
and Edgar E. Young, that Riley died and Young continued the 
business for a time under the firm name. That Young later sold to 
respondent all the merchandise of said partnership on hand together 
With the right to use certain trade marks belonging to said partner-
ship. · 

The agreement was evidenced by a written instrument executed 
by the parties. Edgar E. Young died and his widow and the execu
tors of his estate complained of the use by respondent of the name. 
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William B. Riley, evidently deeming that the name was o£ some 
commercial value. 'Vhether under the written agreement the re· 
spondent had the right to use this name is a question of law to be 
determined by the cqurt. It is a purely private controversy between 
them. The Commission is not created to collect debts or establish 
purely personal and private rights between parties. 

The trial examiner in this case found that-
The form of letterhead adopted by the respondent on or about April 2!l, 

1!!22, and continued in use by the respondent until on or about November 2!l, 
1922, is calculated to, and might, cause some one seeing said stationery to 
believe that the respondent, Philadelphia Blanket Company, Inc., was a 
successor to Wm. D. lliley & Company, but such was the fact and there is no 
evidence of any of the trade, or of the consuming public, in any way being 
misled or deceived. The notice sent out by Eugar E. Young to the trade, 
advising them that Wm. n. lliley & Company bud ceased business, and of the 
transference of the businesg of Wm. D. lliley & Company to the Philadelphia 
Blanket Company woul<l negative any presumption which might arise as to anY 
general tendeney or capacity of such stationery to mlslea<l or deceive the 
trade, and there is absolutely no evidence that the ultimate user of blankets 
or robes, the consumer, ever had any opportunity to see such stationery. 

The respondmt ceased tbe use of the words, "Wm. D. Hll<'Y & Co." 
upon its stationery on or about Nov<"lllber 2!!, 1!!22, cts set out in Paragraph 
IV, and has not since that time used same. The respondent has used, since 
November 29, 1b22, and continues to use upon the slgn at the New York 
Office, under the words " Steamer Rugs," the words, " Former Lines of 'vm. 
D. Riley & Co." which Is a statement of a fact. 

The evidence reveals no acts or things done by respondent which are to 
the prejudice ot the public or to the comp<'tltors of respondent, and reveals 
only a private dispute between the widow and ex<'cutors of Ed:;ar E. Young 
and the respondent. 

The respondent contends that among the rights conveyed was the right to 
the good will of Wm. D. lliley & Company; the widow and executor of Edgar 
E. Young contend that the contract does not carry the good w!II. This is 
strictly a que~tion of involving the construction of a contract, which is for 
the courts to determine. There is no su!Jstantinl public interest involved. 

The law authorizes the Commission to issue orders only when 
it shall be to the public interest. There being no public interest 
and this being in my opinion a purely private controversy, I dis
sent from the order . 

• 
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FEDERAL TRADE COMMISSION 
v. 

WISCONSIN WHOLESALE GROCERS' ASSOCIATION, ITS 
OFFICERS, DIRECTORS AND MEMBERS. 

COMPLAINT, FINDINGS AND ORDER IN THE 1\IATTER OF Tim ALLEGED 

VIOLATION OF SECTION 15 OF AN ACT OF CONGRESS APPROVED SEPTEMBER 

2G, 1914. 

Docket 8!H-l\Iay 23, Hl24. 
SYLLABUS. 

Where an association which included in its membership a substantial majority 
of the wholesale grocers doing l.JU>;iness in the territory concerned, and 
the officers and members thereof; in pursuance of a concerted effort to 
Induce manufacturers from whom they purchased, to guarantee against 
price decline the goods sold ·bY them to said wholesalers, and acting 
through the medium of letters to manufacturers concerned, and through 
thc>lr association secretary and the association bulletin, in which there 
were set forth communications, advice, and J>Uggcstions from the members 
and from said secretary. 

(a) Urged the members, in reHponse to the request of one of their number, 
to write to a manufacturer in anticipation of a decline in the price o! 
his 11roducts, requesting such a guarantee, and, following such decline, 
to protest the lack o! such a guarantee, and demand a rebate on his 
stocks in their hands; 

(b) Advised salu manufacturer that the sentiment in favor of such a guaran· 
tee was general among jobbers and that should he fall to do something 
for them he would lack the cooperation in the future that he had ha<l 
in the past ; 

(c) Advocate<! and encouraged persistence among the members in bringing 
and maintaining pressure upon the manufacturers to achieve the object 
above set forth ; 

(d) Advise<! a manufacturer who refused to concede such a guarantee, that 
his reasons for so doing would be placed before the membership, and called 
his attention to the action of othe-r manufacturers who had granted such 
concession an<l to the fact that n compctitire situation was involved, as 
warranting the su~gcstlon that he seriously consider the nd>isnblllty of 
granting a rebate on stocks of hi~ products in the hands of the jobber; 

(e) Uef]ucsted of the membership names of those manufacturers who did, 
o.nd of those who did not, grant such a guarantee and circulated among 
the membership lists of the former, which it had thus secured and from 
other trade sources with which it cooperated; 

(C) Circulated the names or severn! manufacturers who did not make such a 
guarantee, together with derogatory comment nnd expressions from mem
bers to the effect that they were disposetl to push the products of manu
facturers who gave such a ~uarnntee and to withhold cooperation in the 
snle of competing products !rom those who did not; 
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(g) Suggested that ln the case of price concessions on commodities handled 
by the m€'1llbers and not covered by a guarantee, said commodities be 
disposed of on the basis of original cost to the members rather than re
placement cost, and circulated a price so based, resulting in a jobber's 
price for the article concerned l1igber than that contemplated by the manu
facturer ; and 

(h) Set forth the need of the guarantee sought ln order to protect the mem
bers against price competition with each other; 

With the capacity and tendency to cause a refusal or curtailment of purchases 
from manufacturers who did not grant such a guarantee and to prejudice 
and Injure the business thereof, and to benefit correspondingly that of those 
who did, and with a dangerous tendency to binder competition between the 
two classes of manufacturers and to lessen substantially price competition 
among the members; 

!Ield, That such practices, under the circumstances set forth, constituted unfair 
methods of competition. 

Mr. Walter B. Wooden and J.!r. E. R. Blalce for the Commission. 
Mr. Edwin J. Gross of :Milwaukee, Wisconsin, for respondent. 

COMPLAINT. 

Acting in the public interest pursuant to the provisions of an Act 
of Congress, approved September 2G, 1914, entitled, "An Act to create 
a Federal Trade Commission, to define its powers and duties, and for 
other purposes," the Federal Trade Commission charges that the Wis
consin Wholesale Grocers' Association, its officers, directors and 
members, including the various individuals, partnerships and corpo
rations named in the caption hereof, hereinafter referred to as re
spondents, have been and are using unfair methods of competition in 
commerce in violation of the provisions of Section 5 of said Act, and 
states its charges in that respect as follows: 

PARAGRArii 1. Respondent, 'Visconsin 1Vholesale Grocers' Associ
ation is a voluntary unincorporated trade association composed of 
wholesale grocers and jobbers of grocery and food products having 
their places of business in the States of Wisconsin and Minnesota. 
The object of said association is to promote and protect the common 
interests of said members. Respondents, 1Villibald Ilofi'man, James 
D. Godfrey, l\Iitchell Joannes, Francis E. Dewey, Francis J. Rickert, 
and their respective successors, were at all times hereinafter men
tioned and still are officers of said association administering its af
fairs. Respondents Willibald Ilofi'man, James D. Godfrey, Mitchell 
Joannes, C. F. Mittelstadt, F. l\f. Fox, A. C. Blackburn and F. C. 
Comstock, and their successors, were at all times hereinafter men
tioned and still are directors of said Association together constitut
ing its board of directors; Chesbrough-Moss Company, Chippewa 
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Valley Mercantile Company, Eau Clair Grocer Company, The H. T. 
Lange Company, The Zinke Company, Joannes Brothers Company, 
Greiling-Innes Company, Kenosha 1Vholesale Grocer Company, 
J. J. Hogan, Incorporated, The Sisson-Seilestad-Hougen Company, 
Gould, ·wells & Dlackburn Company, !Guster & Company, Simon 
Brothers Company, Plumb & Nelson Company, J. F. Rappel Com
pany, Marshfield Grocer Company, H. F. Mueller Company, Hen
ricl{Ser & Jacobson Company, Lange Grocer Company, The Copps 
Company, A. Kickbusch Grocery Company, Wilson Mercantile Com
pany, Latsch & Son, Dahlman & Inbusch Grocery Company, Ed
ward Dewey Company, Louis Dobbratz Company, George Geiger & 
Company, E. R. Godfrey & Sons Company, John Hoffman & Sons 
Company, Kurth Brothers Company, Mueller Wild Company, E. R. 
Pahl & Company, D. Reik & Sons Company, George L. Robinson & 
Company, Roundy, Peckham & Dexter Company, J. & M. Steiner, 
were at all times hereinafter mentioned and now are corporations, or
ganized and existing under the laws of the State of Wisconsin and 
members of said association. From time to time the membership of 
said association is increased by the addition of new members so that 
all the members of said association at any given point of time can
not be specifically named as respondents herein without manifest in
convenience and delay, wherefore, the oificers hereinbefore named re
spondents as such officers, are also made respondents as representing 
all members of said association including those not herein specifi
cally named. The various members of said association purchase 
groceries and food products in several States of the United States 
other than the States in which are located respectively their several 
places of business, and cause said commodities to be transported from 
the States wherein the same are purchased to their respective places 
of business, and thereafter sell said commodities and cause same to be 
transported from their respective places of business to purchasers at 
points in other States of the United States, and there has been con
tinuously for a period of more than two years last past and still is a 
constant current of trade and commerce in the products dealt in by 
the various members of respondent association between various 
States of the United States. In the course and conduct of their said 
businesses, respondent members of said association are in competi
tion with each other and with other individuals, partnerships and 
corporations engaged in the wholesaling of similar commodities, and 
with the trade generally. 

PAn. 2. In the year 1920 respondent association acting on behalf 
of its said members and in cooperation with them, adopted and 
has since carried out a policy and plan of coercing, an~ attempting 
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to coerce, manufacturers from whom the members of said association 
purchase the commodities in which they deal, into guaranteeing and 
assuring said members that in the event of a reduction in the prices 
charged said members by said manufacturers for their products, 
each such member holding in stock at the time of such reduction 
any of said commodities purchased prior to the time of said reduc· 
tion, will receive from said manufacturers, respectively, a rebate or 
credit allowance equivalent to the difference between the price paid 
by the member in each instance for said products actually on hand 
and unsold and said reduced prices thereof. In the carrying out 
of said plan respondent association and its officers, directors and 
members cooperating together, have, since the adoption of said 
plan, continuously done and still do the following acts and things: 

(a) The members respectively report to the association the names 
of all manufacturers who so guarantee against declines in the sale 
of their products to members, and the names of other manufacturers 
who so guarantee generally which come to the notice of the members; 

(b) The association compiles a list of such guaranteeing manu· 
facturers whose names have been secured by it as set out in speci· 
fication (a) and by other means and forwards a copy of said list 
to each member of the association for the information and use of 
the members in making purchases of the commodities in which they 
deal; 

(c) The association exchanges said list with other similar asso· 
ciations for their similiar lists and forwards the lists received from 
such other associations to the members of respondent association 
for similar information and use; 

(d) The association by means of letters, personal interviews and 
in other ways urges, and seeks by intimidation, to coerce various 
manufacturers who do not so guarantee against decline, into adopt. 
ing said practice and notifies the members of its action in that be· 
half, urging the members to cooperate with the association in that 
regard by individually bringing similar pressure to bear upon said 
manufacturers; 

(e) Said members upon receiving the information and sugges· 
tions set out in the preceding specification bring similar pressure 
to bear upon said manufacturers to cause them to adopt said 
practice; 

(f) The success or failure of the coercive efl'orts set out in speci· 
fications (d) and (c) is notified by the association of its members 
and vice versa; 

(g) The names of the manufacturers who adopt said practice 
either voluntarily, or by reason of the pressure brought to bear upon 
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them, as above set out, are added to the aforesaid list of names of 
guaranteeing manufacturers, and copies of the list thus revised are 
sent by the association to the members from time to time, or the 
names of such additional guaranteeing manufacturers are notified 
by the association to the members to be added to said list; 

(h) In making current purchases of the products in which they 
deal the members use the lists and information received and acquired 
through the foregoing means and where ever possible make said 
purchases from the manufacturers so guaranteeing in preference to 
:manufacturers who do not, or who. refuse, to so guarantee. 

PAR. 3. The acts and things done by respondent association, its 
officers, directors and members cooperating together, as above set 
out, tended and still tend to restrict, diminish and obstruct the sales • 
and business of manufacturers of food products who do not guar
antee against decline in prices as above set out, to the advantage 
of competing manufacturers of similar products who do so guar
antee, and whose names appear in aforesaid lists and unduly to 
restrain the natural flow of commerce and the freedom of competi
tion in the channels of interstate trade. 

PAR. 4. The above alleged acts and things done by respondents 
and by each of them are all to the prejudice of the public and 
respondents' competitors and constitute unfair methods of competi
tion in commerce within the intent and meaning of Section 5 of 
an Act of Congress, entitled, "An Act To create a Federal Trade 
Commission, to define its powers and duties, and for other pur
poses," approved September 26, HH4. 

REPORT, UODIFIED FINDINGS AS TO THE FACTS, AND 
ORDER. 

Pursuant to the provisions of an Act of Congress approved Sep
te:rnber 26, HH4, the Federal Trade Commission issued and served a 
co:rnplaint upon the respondents herein charging them with unfair 
:methods of competition in commerce in violation of the provisions 
of said Act. 

The respondents having entered their appearance by their attor
ney, Edward J. Gross, and respondents having duly filed their 
answers admitting certain allegations of said complaint and denying 
others and setting up certain new matter in defense, and hearing 
having been held before an examiner of the Commission theretofore 
duly appointed and the Commission having offered evidence in sup
port of the said charges of the complaint and said respondents hav
tng offered evidence in their defense, which evidence was recorded, 
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duly certified, and duly transmitted to the Commission, and the Com· 
mission having again care:fully examined and :fully considered the 
testimony and documentary evidence offered and received, as hereto
:fore set out, hereby makes this its mod!fied findings as to the facts 
and conclusion: 

l'oiODIFIED FINDINGS AS TO THE FACTS. 

PAnAGnAPII 1. That the respondent, ·wisconsin ·wholesale Grocers' 
Association, is now and for more than twenty-five years last past has 
been a voluntary unincorporated association, composed of wholesale 
grocers and jobbers of groceries and food products, residing in the 
States of Wisconsin and l\Iinnesota; that the association was originally 
formed by wholesale grocers who resided in the State of ·wisconsin, 
that the membership was later extended to take in wholesale grocers, 
residents of the State of Minnesota who were located in towns adja· 
cent to the State line between Minnesota and Wisconsin; that the 
principal office of said respondent association is in Milwaukee, Wis
consin, where the secretary resides; that the objects for which the 
association was formed are to promote and protect the common in· 
ter·ests of the members and to advance the welfare of the wholesale 
grocery business in this territory; that the personnel of said associa
tion membership is subject to more or less frequent change, but at the 
time this proceeding was instituted incluued some thirty-six whole· 
sale grocer concerns; that the membership of the respondent associa
tion comprises 75 prr cent of the wholesale grocers in the State of 
'Wisconsin, and the respondent members of the responuent associa· 
tion do approximately 75 per cent of the wholesale grocery business 
in the State of Vvisconsin. 

PAn. 2. That the respondent members of said respondent association 
buy and sell and deal in groceries, food products and kinured com· 
modi ties; that they purchase said groceries, food products and kin· 
dred commodities from manufacturers and dealers located in various 
States of the United States, and cause the same to be transported 
from said various States to the seveml warehouses and places of 
business of these rPspondents located in the States of Wisconsin and 
Minnesota; that some of said respondent members of said respondent 
association, after purchasing said groceries, food products and kin
dred commodities, srll the same to various purchasers located in 
various States of the United States, other than the State in which 
the seller is located, more particularly in Wisconsin and the State;; 
adjacent to the States of Wisconsin and Minnesota; that the)' 
eause said goods so sold to various purchasers to be transported 
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from their warehouses and places of business located in the 
States of 'Visconsin and Minnesota, as aforesaid, to the various 
purchasers so located in the various States of the United States 
other than the State in which the seller is located, and that in 
the purchase, sale, and transportation of said groceries, food prod
ucts, and kindred commodities as heretofore set out, said respond
ents are in active and direct competition with each other and with 
other persons, partnerships, firms, and corporations similarly en
gaged in commerce. 

PAn. 3. That the respondent, secretary of the respondent association, 
has held the office of secretary for more than twenty-five years; that the 
by-laws and rules of practice of said respondent association providll 
for various duties and rules of action of said secretary and the other 
officers of said respondent association; that the rules of practice of 
said respondent association have not been closely followed for the 
past sever?-1 years; that the said secretary, by reason of his having 
held the office for the past twenty-five years, is guided in his action 
largely by his own initiative, supplemented by close personal contact 
with officers and members of respondent association, particularly 
those located at Milwaukee; that his actions in all matters and his 
conduct of the office of secretary of said association have been ap
proved and upheld by the officers and directors of said respondent 
association; that the said secretary publishes at frequent but irrrgu
lar intervals a mimeographed bullrtin; that in the said bulletin at·~ 
published letters from members and other sources, articles and news 
items, which the secretary deems of interest and value to the mem
bers of said respondent association, and said bulletin is used as a 
.medium to convey the ideas of various members to each other con
cerning any matter that they feel would be of interest and value to 
the membership of the respondent association; that the secretary 
sometimes includes information, comments and suggestions of his 
own in saiJ bulletins, emphasizing and supplementing the ideas pre
sented in the letters of members; that said mimeographed bulletin 
When so published is mailed to n 11 members of the association; that 
said secretary of said respondent association also keeps a mailing 
list of certain persons and of secretaries of like associations lo
cated in various States; that when said bulletin is issued a copy of the 
sa.rne is mailed to the various people named on said mailing list; that 
Said secretary, when he publishes in the said bulletin a letter from 
any member of said respondent association, never publishes the sig
nature, and the writer of any such letter is never disclosed. 

PAn. 4. That the period covered by the last few months of the year 
1920 and the first half of 1021 was a period of marked decline in 



496 FEDERAL TRADE COMMISSION DECISIONS. 

Findings. 7F.T.O. 

the price of groceries, food, products, and kindred commodities 
dealt in by the respondent members of the respondent association; 
that some manufacturers from whom respondent members were 
purchasing in inter~tate commerce at that time guaranteed their 
products against their own decline in price, and that competing 
manufacturers from whom respondent members were also pur
chasing in interstate commerce did not so guarantee; that such a 
guarantee by manufacturers means that, in the event the manu
facturer reduces his own selling price to the jobber, he will credit or 
rebate the jobber on the jobber's unsold stock by an amount equal 
to the difference between the price paid by the jobber and the reduced 

· price later put into effect by the manufacturer. 
PAR. 5. That on or about the first of November, 11)20, one of the 

members of respondent association anticipated n decline in the price 
of a commodity known as" Jello ", which was manufactured by the 
Genesee Pure Food Company, and said member wrote to said re
spom1ent secretary requesting him to ask the respondent members 
of the respondent association to write to the Genesee Pure Food 
Company asking the said Genesee Pure Fooll Company to protect 
the floor stock in the hands of the wholesale grocers against a 
dedine in price; that said letter above referred to was published 
in the bulletin of November 15th and the said respondent secretary 
added a note in said bulletin requesting members to write to the 
said Genesee Pure Food Company asking them to protect the floor 
stock in the hands of the wholesale grocers against a decline in 
price in the event the said Genesee Pure Food Company reduced 
the price of the commodity "Jello." That said respondent secre
tary as secretary of the respondent association also wrote to the said 
Genesco Pure Food Company asking them to protect the floor stock 
in the hands of the members of said respondent association against 
decline in price in the event the said Genesee Pure Food Company 
reduced the price of the commodity "Jello." The said Genesee 
Pure Food Co., in answer to the said letter written by said re· 
spondent secretary, replied that they did not protect stock against 
decline; that on or about the lOth of December the Genesee Pure 
Food Company did reduce the price of their product "Jello "; that 
a majority of the wholesale grocers in Wisconsin and respondent 
members of respondent association had on their floors large stocks 
of the said product "Jello "; that when the price was reduced as 
aforesaid a member of said respondent association wrote to said 
respondent secretary concerning the said fact and requested the 
said secretary to urge the members of said respondent association 
through the said bulletin to write to said Genesee Pure Food Com· 
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pany letters of protest and to ask that the respondent members of 
said respondent association be rebated for the floor stock on band; 
that said secretary published said request in said bulletin and also 
asked members to write to said Genesee Pure Food Company pro
testing against the decline in price· unless the floor stock was pro
tected. Said secretary as secretary of the respondent association 
also wrote said Genesee Pure Food Company a letter protesting 
against the decline in price; that in answer to this letter said sec
retary was again informed that the Genesee Pure Food Company 

·did not protect floor stock in the hands of the wholesale grocer 
against decline in price. That one of the respondent members, on 
December 13, 1920, wrote the Genesee Pure Food Co., protesting 
the lack of a guarantee against decline on "J ello," and stating: 

We belleve the feeling among all jobbers Is similar to ours and If you fall 
to do something for them you will lack the cooperation In the future that you 
have had in the past. 

That a copy of said letter, including the portion quoted, was sent 
by said respondent member to the secretary of respondent associa
tion and bulletined by him for the information of all respondent 
members. 

PAn. 6. That one of respondent members, in a letter to respondent 
association under date of December 10, 1020, which letter was repro
duced by respondent secretary in a bulletin for the entire member
ship, stressed the importance of the jobbers urging the manufac
turers to allow a guarantee against decline and stated: 

The Cream-of-Wheat Co., came In line recently and others will do likewise 
1t we keep everlastingly at it. 

That in April, 1021, respondent secretary bulletined a member's 
letter containing the following: 

The reto.ll mo.n of the Jello Company called on us and worked our trade 
not long ago, and he dropped a remark that led the writer to belleve that had 
the wholesale grocers continued requesting his company for the rebate on 
floor stocks at the time of decllne, that they would have received it, due to 
the fact that the Company was about ready to give Into their request. As 
You know, this has all died down, and we are wondering 1f in your opinion 1t 
Woultl be worth whlle to start another series of requests for rebate. 

The salesman of course, did not sny definitely that they would have given 
rebates, but judging from his remark, the pressure brought against the Genesee 
People wns pretty strong just before the end of the cnmpalgn. 

That in May, 1921, respondent secretary bulletined a member's 
letter complaining that the 'Vm. II. Luden Co., would not guarantee 
floor stocks on their recent price decline, and stating: 
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We think some effort should be put on this matter, the same as there was 
on Jello, and would be glad to have you mention it in your next bulletin. We 
are going back after them. 

PAn. 7. That in November, 1920, respondent secretary wrote letters 
to five different soap manufacturers seeking to secure from each the 
removal of a time limit on their guarantee against decline. Said 
letters referred to the action of other soap manufacturers in making 
an unlimited guarantee as a reason why these five should grant the 
request. The Rub-No-More Co., refused to grant respondent secre
tary's request, whereupon respondent secretary wrote the Rub-No
More Co., that he would place its reasons for refusal before the 
members and further stated: 

The fact however remains that the time limit guarantee is subject to com
petitive influences and I respectfully repeat that justified precedent established 
by several substantial soap manufacturers doing business in this territory, 
warrants our suggesting for your serious consideration the advisability of 
rebating the full amount of jobbers stock of your product on hand. 

PAn. 8. That previous to December 10, 1020, the said respondent 
secretary received a communication from one of the members of said 
respondent association, suggesting that the said secretary prepare a 
list of manufacturers who guaranteed their proprietary brands 
against decline in price; and that when said list was so prepared, it 
be mailed to each member of the respondent association; that the said 
respondent secretary published snid suggestion in the said bulletin 
under date of December Oth, and in said bulletin also requested that 
the different members of the respondent association send in a list of 
manufacturers whose product they handled and which manufacturers 
guaranteed their proprietary brands against decline in price; that 
the said secretary also asked the said members of respondent asso
ciation to send him a list of manufacturers whose goods they handled 
who did not guarantee their proprietary brands against decline in 
price. To these requests so published in said bulletin, the said re
spondent secretary received very few replies; that one member of 
respondent association, whose name was not disclosed in said bulletin, 
sent in a list containing thirty-one names of manufacturers who 
guaranteed their products against decline in price; that the said list 
was published by said respondent secretary in a bulletin issued De
cember 20, 1020, and when issued, said bulletin was sent to each mem· 
ber of the respondent association, also to each person whose name 
was on the said respondent secretary's mailing list; that previous to 
February 18, 1021, said respondent secretary received from one 
Alvin M. Graves, secretary of the Tri-State Wholesale Grocers' 
Association, an alphabetically arranged list containing the names of 
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99 manufacturers who guaranteed their products against decline in 
price; that said list so received was published in the bulletin issued 
by said respondent secretary on February 18th, and in said bulletin 
the said respondent secretary also requested members of the re
spondent association to check over the said list and notify the said 
secretary if there were any corrections necessary; that the bulletin 
containing said list above referred to was sent by said secretary of 
said respondent association to all the members of said association 
and to other persons whose names were on the mailing list kept by 
said respondent secretary; that, although contemplated, no list was 
prepared or published that gave the names of manufacturers who 
did not protect their proprietary brands against decline in price; 
that the names of several manufacturers who did not g11aruntee 
against decline were mentioned in bulletins to the membership, with 
derogatory comment by the various members whose letters were thus 
bulletined by the Secretary. That some of the bulletins issued by 
respondent secretary to the membership contained letters in which 
various members expressed themselves as disposed to push the prod
ucts which manufacturers guaranteed against decline and to with
hold cooperation in the sale of competing products which manu
facturers did not guarantee against decline. 

PAR. 9. That in December, 1920, a suggestion was made by one of 
respondent members and bulletined for the information of the mem
bership, to the effect that goods not guaranteed against decline should 
be sold "at a reasonable price over what it costs us," as distinguished 
from the replacement cost on a declining market. Within a few 
days following this suggestion, a decline took place on an article 
not guaranteed against decline, whereupon, respondent secretary 
secured from one of his members a statement of what his future 
price on the goods in question would be, and announced such future 
price to the membership generally through an association bulletin. 
This price was higher than the jobbers' selling price contemplated 
by the manufacturer of the goods. A similar procedure was adopted 
'With regard to another article not guaranteed against decline when 
the price was reduced by the manufacturer in May, 1921. 

PAR. 10. That respondent secretary, in a bulletin to his members 
dated December 13, 1920, reproduced a letter from a member in which 
the member stated that guarantee against decline was necessary among 
other things "to prevent the serious price cutting between jobbers 
:Proprietary Brands." The member's letter also said: 

For instance, it the Genesee Pure Food Company had protected the jobber 
against decline on our floor stock of ,Tello, we would all have been selling 
Practically at the manufacturers' suggested selling price to the trade, and 
none or us would have suffered a loss. 
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Not having this price protection, .Tello has been sold all the way from $1.20 
to $1.65 per dozen during the past thirty days and today we are all taking a 
severe loss on what we have on hand due to the manufacturer's recent decline 
of 90¢ per case. 

We need the manufacturer's price guarantee in order to minimize losses and 
stabil1ze the market, and every jobber should make a strong plea along that 
line whenever he has occasion to correspond with them. 

PAR. 11. That respondent's acts set forth in the foregoing para
graphs constituted a concerted effort and attempt to coerce or compel 
manufacturers to guarantee against decline on sales of their com
modities to members of the association; that said acts had the ca
pacity and tendency and were calculated to prejudice and injure the 
business of the manufacturers who did not guarantee their products 
against decline, to cause a refusal or curtailment of purchases from 
such manufacturers by the members of the association, and to benefit 
correspondingly the business of manufacturers who did guarantee 
their products against decline; that said acts had a dangerous 
tendency unduly to hinder competition between said two classes of 
manufacturers in the course of their interstate sales to respondent 
members; and that said acts had the capacity and tendency and were 
calculated to lessen substantially price competition among the mem
bers of respondent association. 

CONCLUSION. 

That the practices of the respondents, as set forth in the foregoing 
modified findings as to the facts are, in the circumstances therein set 
forth, unfair methods of competition in interstate commerce in 
violation of the provisions of an Act of Congress approved Septem
ber 26, 1914, entitled "An Act To create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes." 

ORDER TO CEASE AND DESIST. 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission, the answer of the 
respondents, testimony and evidence, the trial examiner's report 
upon the facts and the exceptions thereto, and upon briefs submitted 
by counsel, and oral argument and the Commission having made its 
findings as to the facts and reached its conclusion that the respond
ents have violated the provisions of Section 5 of an Act of Congress 
approved September 26, 1914, entitled "An Act To create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes," 
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Now, therefore, it i8 ordered, That the respondent association, its 
officers and directors, individually and as representatives of the 
members, the successors of said oflicers and directors, and the mem
bers, their agents, representatives and employees cease and desist 
from cooperating among themselves or with others directly or in
directly to induce, influence, or coerce, and from inducing, influenc
ing or coercing by cooperative methods, manufacturers from whom 
they purchase the goods and commodities in which they deal, to 
guarantee and assure them that in the event of a reduction in the 
prices charged them by said manufacturers for such commodities, 
each such respondent holding in stock at the time of such a reduction 
any of said commodities purchased prior to the time of such reduction 
will receive from said manufacturers, respectively, a rebate or credit 
allowance equivalent to the difference between the price paid by 
him in each instance for said commodities actually on hand and 
unsold and said reduced prices thereof: 

(a) lly the practice of publishing and distributing among the 
members of respondent association and others, communications and 
statements which directly or indirectly convey that manufacturers 
guaranteeing against decline are entitled to receive the cooperation 
and preferential patronage of members of respondent association or 
of the jobbers generally. 

(b) lly the practice of publishing and circulating among the 
members of respondent association and others, communications and 
statements which identify manufacturers not guaranteeing against 
decline and which directly or indirectly convey that such manufac
turers are not equally entitled to the cooperation and patronage of 
members of respondent association or of the jobbers generally. 

(c) lly the practice of urging and requesting members of re
spondent association to make concerted protest and solicitation to 
manufacturers who do not guarantee against decline. 

(d) lly the practice of directly or indirectly conveying to manu
facturers who refuse to guarantee against decline that such refusal 
would result in a lack of cooperation on the part of respondent 
jobbers or of jobbers generally. 

(e) lly the practice of directly or indirectly conveying to respond
ent members that in correspondence with manufacturers who refuse 
to guarantee against decline, they suggest that such refusal would 
result in a lack of cooperation on the part or respondent jobbers or of 
jobbers generally. 

(f) lly the practice of suggesting to members of respondent as
sociation that in their solicitation of manufacturers for guarantees 

88231° -2G-VOL 7--33 
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against decline they should urge the point that guarantee against 
decline is necessary and valuable as a means of protecting respondent 
members against price competition with each other. 

(g) By the practice of soliciting the names of and information 
concerning manufacturers who do and those who do not guarantee 
the prices of their commodities against decline, and causing the 
names and policy of the former to be published and distributed 
among the members of respondent association and others. 

(h) By utilizing any other equivalent cooperative means of ob
taining from manufacturers guarantees or assurances against de
cline in the price of their commodities. 

It is further ordered, That the respondent shall file with the 
Federal Trade Commission, within GO days from date of this order, 
their report in writing stating the manner and form in which this 
order has been conformed to. 

ORDER OF DISMISSAL. 

This proceeding having come on for hearing before the Federal 
Trade Commission upon the complaint of the Commission, the an
swer of the respondents, testimony and evidence, the trial Exam
iner's report upon the facts, and the exceptions thereto, and upon 
argument of counsel, and it appearing to the Commission that the 
respondents, Chesbrough-Moss Company, J. F. Rappel Company, 
and Mueller-Wild Company, since the issuance of the complaint 
herein have ceased to funotion as going concerns and are in fact out 
of business, and the Commission being fully advised in the premises, 

It i8 ordered, That the complaint herein be, and the same is hereby 
dismissed, as against respondents Chesbrough-l\Ioss Company, J. li'. 
Rappel Company, and Mueller-Wild Company, for the reason that 
said respondents are no longer functioning as going concerns, but 
are in fact out of business. 
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Complaint. 

FEDERAL TRADE COMMISSION 

v. 
C. N. DELLINGER, TRADING AS C. N. DELLINGER & 

COMPANY, AND JOHN M. THOMAS, TRADING AS 
TAMPA RillllON CIGAR COl\IP ANY. 

COl\IPLAINT1 FINDINGS AND ORDER IN THE l'tfATTER OF TilE ALLEGED 

VIOLATION OF SECTION 5 OF AN Aai' OF CONGRESS APPROVED SEPTEl'tfBER 

26, 1914. 

Docket 109(}-June 6, 1924. 
SYLLABUS, 

Where cigars manufactured at Tampa, Fla., had come to be widely and 
favorably known and frequently referred to as "Tampa cigars"; and 
thereafter an individual engaged in the manufacture and sale of cigars 
made elsewhere than at Tampa, Fla., and or other than Havana tobacco: 
and a tobacco broker engaged in the sale of said cigars : sold said cigars 
in containers with labels containing the words "Tampa" and "Havana", 
and advertised the same as " Tampa Ribbon " cigars, with the capacity 
and tendency to mislead and deceive the purchasing public in reference 
to the place of manufacture, and composition thereof, and to Induce their 
purchase in such mistaken belief, and to divert trade from accurately 
marked and advertised goods: 

lield, That such misbranding or mislabeling, and such false and misleading 
advertising, under the circumstances set forth, constituted unfair methods 
of competition. 

Mr. Morgan J. Doyle for the Commission. 
Mr. A. W. Ilcrrrnann, of York, Pa., for respondent C. N. Dellinger. 

COMPLAINT.1 

Acting in the public interest, pursuant to the provisions of an Act 
of Congress approved September 26, 1914, entitled, "An Act to create 
a Federal Trade Commission, to define its powers and duties, and 
for other purposes," the Federal Trade Commission charges that 
C. N. Dellinger, trading as C. N. Dellinger & Company, and Jno. l\f. 
Thomas, an individual trading as Tampa Ribbon Cigar Company, 
Incire particularly hereinafter described and hereinafter referred to 
as respondents, have been and are using tmfair methods of competi
tion in commerce in violation of the provisions of Section 5 of said 
Act, issues this complain and states its charges in that respect as 
follows: 

PARAGRAPH 1. Respondent, C. N. Dellinger, trading as C. N. Del
linger & Company, with his principal office and place of business in 
the city of Red Lion, State of Penn.sylvania, is now and has been 

'As ILlllended, 
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for more than one year last past engaged in the business of manufac
turing and selling cigars in wholesale or retail quantities in inter
state commerce. In the course of his said business respondent was at 
all times hereinafter mentioned and still is in competition with other 
individuals, firms, partnerships and corporations similarly engaged 
in interstate commerce. 

PAR. 2. Respondent, Jno. M. Thomas, an individual trading as 
Tampa Ribbon Cigar Company, with his principal office and place 
of business in the city of Indianapolis, State of Indiana, is now and 
has been for more than one year last past engaged as a broker, or 
for his own account, in the sale of cigars and other tobacco products 
in wholesale or retail quantities, in interstate commerce. In the 
course of his business respondent was at all times hereinafter men
tioned and still is in competition with other individuals, firms, part
nerships and corporations similarly engag~d in interstate commerce. 

PAn. 3. Respondent, C. ;N. Dellinger, trading as aforesaid, in the 
course and conduct of his business, for more than one year last past 
has caused and still does cause the brand or label "Tampa Ribbon" 
to be placed on containers of cigars manufactured by him in the city 
'of Red Lion, State of Pennsylvania, and in conjunction therewith, in 
numerous places on the outer border facings of said cont..'tiners, in 
distinct lettering the word "Havana"; when, in truth and in fact, 
the tobacco from which his said product is manufactured is not 
grown on the island of Cuba and is not tobacco imported from the 
said island of Cuba, and is not tobacco generally known and recog
nized by the purchasing public as Havana tobacco. 

rAn. 4. Respondrnt, J no. l\1. Thomas, trading as aforesaid, in 
the course and conduct of his business, for more than one year last 
past, as a means of inducing the public to purchase cigars manu
factured by respondent C. N. Dellinger, at Red Lion, Pennsylvania, 
from tobacco grown in the United States and on the containers of 
which was placed the brand or label "Tampa Ribbon" in conjunc
tion with the word "Havana" on the outer border facings thereof, 
caused advertisements to be inserted in trade publications having 
general circulation through the several States of the United StatP~<:, 
in which advertisements said cigars were offered for sale to pur
chasers and prospective purchasers under the said brand or label 
''Tampa Ribbon"; that the use by said respondent of the brand or 
label "Tampa Ribbon" in conjunction with the word "Havana" in 
the advertisement and sale of said cigars, is calculated and has the 
capacity or tendency to mislead and deceive the purchasing public 
into the belief that said cigars were manufactured in the City or 
Tampa, State of Florida, or the district in the immediate vicinity 
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of said city, and from tobacco grown on or imported from the island 
of Cuba and generally known and recognized by the purchasing 
public as Havana tobacco. 

PAn. 5. Cigars have for many years been manufactured in the city 
of Tampa, State of Florida, and in the territory immediately sur
rounding said city and known as the Tampa district, and such cigars 
are frequently referred to as Tampa cigars. Such cigars have been 
and are manufactured principally from tobacco imported from the 
island of Cuba and generally known and referred to. as Havana to
bacco, and cigars made in said city and district of Tampa have ac
quired a wide and favorable reputation and are generally considered 
to be cigars of superior quality and workmanship, manufactured 
from Havana tobacco, which, by reason of similarity of climate and 
skilled workmanship, are surpassed only by cigars manufactured at 
Havana, Cuba. 

PAn. 6. The cigars manufactured and sold by respondent C. N. 
Deliinger, trading as aforesaid, and ad vcrtiscd and sold by respond
ent Jno. 1\I. Thomas, both individually and cooperating each with 
the other, upon the containers of which said cigars was placed the 
brand or label "Tampa Hibbon" in conjunction with the word 
"Havana," which said cigars were not manufactured in the City of 
Tampa, Florida, or in the territory immediately surrounding said 
city, known as the Tampa district, and which said tobacco used in 
the manufacture of said cigars was not grown on or imported from 
the island of Cuba, was intended to and did signify to the purchasing 
public that said cigars had, in fact, been manufactured in Tampa, 
Florida, or in the territory immediately surrounding said city, known 
as the Tampa district, and from tobacco generally known and recog
nized by the purchasing public as Havana tobacco. 

PAn. 7. The words "Tampa Ribbon "· on the containers of said 
cigars, and the label or legend "Havana" used by said respondent, 

. C. N. Dellinger, have been and are understood by a substantial part 
of the purchasing public to mean cigars manufactured in the City 
of Tampa, State of Florida, or the territory immediately surrounding 
said city and known as the Tampa district, and to be cigars composed 
of tobacco grown on or imported from the island of Cuba and gener
ally known and recognized by the purchasing public as Havana 
tobacco; that the use by respondent of said brands or labels, or simi
lar legends, have the capacity or tendency to mislead and deceive the 
PUrchasing public into the belief that said ci!!ars so branded. marked 
and labeled, were, in fact, manufactured in the city of Tampa, or in 
said Tampa district, and from tobacco grown on or imported from 
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for more than one year last past engaged in the business of manufac
turing and selling cigars in wholesale or retail quantities in inter
~tate commerce. In the course of his said business respondent was at 
all times hereinafter mentioned and still is in competition with other 
individuals, firms, partnerships and corporations similarly engaged 
in interstate commerce. 

PAR. 2. Respondent, Jno. M. Thomas, an individual trading as 
Tampa Ribbon Cigar Company, with his principal office and place 
of business in the city of Indianapolis, State of Indiana, is now and 
has been for more than one year last past engaged as a broker, or 
for his own account, in the sale of cigars and other tobacco products 
in wholesale or retail quantities, in interstate commerce. In the 
course of his business respondent was at all times hereinafter men
tioned and still is in competition with other individuals, firms, part
nerships and corporations similarly engag~d in interstate commerce. 

PAn. 3. Respondent, C . .N. Dellinger, trading as aforesaid, in the 
course and conduct of his business, for more than one year last past 
has caused and still does cause the brand or label "Tampa Ribbon" 
to be placed on containers of cigars manufactured by him in the city 
'of Hed Lion, State of Pennsylvania, and in conjunction therewith, in 
numerous places on the outer border facings of said cont.a.iners, in 
distinct lettering the word "Havana"; when, in truth and in fact, 
the tobacco from which his said product is manufactured is not 
grown on the island of Cuba and is not tobacco imported from the 
said island of Cuba, and is not tobacco generally known and recog
nized by the purchasing public as Havana tobacco. 

PAn. 4. Respondrnt, Jno. ll. Thomas, trading as aforesaid, in 
the course and conduct of his business, for more than one year last 
past, as a mC'ans of inducing the public to purchase cigars manu
factured by respondent C. N. Dellinger, at Red Lion, Pennsylvania, 
from tobacco grown in the United States and on the containers of 
which was placed the brand or label "Tampa Ribbon" in conjunc· 
tion with the word "Havana" on the outer border facings thereof, 
caused advertisements to be inserted in trade publications having 
gC'ncrnl circulation through the several StatPs of the UnitC'tl State~"' 
in which advertisements said ci~ars were offered for sale to pur· 
chasers and prospective purchasers under the said brnnd or label 
''Tampa nib bon"; that the use by said respondent of the brand or 
label "Tampa Ribbon" in conjunction with the word "Havana" in 
the advertisement and sale of said cigars, is calculated and has the 
capacity or tendency to mislead and Jeceive tho purchasing public 
into the belief that said ci~ars were manufactured in the City of 
Tampa, State of Florida, or the district in the immeuiate vicinity 
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of said city, and from tobacco grown on or imported from the island 
of Cuba and generally known and recognized by the purchasing 
public as Havana tobacco. 

PAn. 5. Cigars have for many years been manufactured in the city 
of Tampa, State of Florida, and in the territory immediately sur
rounding said city and known as the Tampa district, and such cigars 
are frequently referred to as Tampa cigars. Such cigars have been 
and are manufactured principally from tobacco imported from the 
island of Cuba and generally known and referred to. as Havana to
bacco, and cigars made in said city and district of Tampa have ac
quired a wide and favorable reputation and are generally considered 
to be cigars of superior quality and workmanship, manufactured 
from Havana tobacco, which, by reason of similarity of climate and 
skilled workmanship, are surpassed only by cigars manufactured at 
Havana, Cuba. 

PAn. G. The cigars mnnufactured and sold by respondent C. N. 
Deliinger, trading as aforesaid, and advertised and sold by respond
ent Jno. M. Thomas, Loth individually and cooperating each with 
the other, upon the containers of which said cigars was placed the 
brand or label "Tampa HiLbon" in conjunction with the word 
"ITa vana," which said cigars were not manufactured in the City of 
Tampa, Florida, or in the territory immediately surrounding said 
city, known as the Tampa district, and which said tobacco used in 
the manufacture of said cigars was not grown on or imported from 
the island of Cuba, was intended to and did signify to the purchasing 
public that snid cigars had, in fact, been manufactured in Tampa, 
F'Iot·ida, or in the territory immediately surrounding said city, known 
ns the Tampa district, ancl from tobacco generally known and recog
nized by the purchasing public as Havana tobacco. 

PAn. 7. The words "Tampa Ribbon"· on the containers of said 
cigars, and the label or legend "II a van a" used by said respondent, 
C. N. Dellinger, have been and are understood by a substantial part 
of the purchasin~ public to mean cigars manufactured in the City 
of Tampa, State of Florida, or the territory immediately surrounding 
said city anrl known as the Tampa district, and to be cigars composed 
of tobacco grown on or imported from the island of Cuba and gener
ally known and recognized by the purchasing public as Havana 
tobacco; that the use by respondent of said brands or labels, or simi
lar legends, have the capacity or tendency to mislead and deceive the 
Purchasing public into the belief that said ci!!ars so branded, rnarketl 
nn.d labeled, were, in fact, manufactured in the city of Tampa, or in 
Sutd Tampa district, and from tobacco grown on or imported from 
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the island of Cuba, and generally known and recognized by the pur~ 
chasing public as H~;tvana tobacco. 

PAR. 8. That the above alleged acts and things done by respondent 
are all to the prejudice of the public and of respondents' competi~ 
tors, and constitute unfair methods of competition in commerce 
within the intent and meaning of an Act of Congress approved Sep~ 
tember 213, 1914, entitled "An Act to create a Federal Trade Com~ 
mission, to define its powers and duties, and for other purposes." 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER. 

Pursuant to the provisions of an Act of Congress approved 
September 213, 1914, the Federal Trade Commission issued and 
served an amended complaint upon the respondents C. N. Dellinger, 
trading as C. N. Dellinger & Company, and Jno. M. Thomas, trad~ 
ing as Tampa Ribbon Cigar Company, charging them with the use 
of unfair methods of competition in commerce in violation of the 
provisions of said Act. 

Respondent Dellinger entered his appearance on the lOth day of 
December, 1023, and respondent Thomas entered his appearance 
on the 26th day of November, 1923, and thereupon, 

Respondent Dellinger on the 31st day of January, 1924, and 
respondent Thomas on the 7th day of January, 1924, made, executed 
and filed agreed statcmer.ts of facts, in which it was stipulated and 
agreed by respondents. that the Federal Trade Commission shall 
take such agreed statements of facts in this case in lieu of testimony 
and proceed therewith upon such agreed statement of facts to make 
its findings as to the facts and such order as it may deem proper 
to enter therein without the introduction of testimony, and the 
Federal Trade Commission being now fully advised in the premises, 
makes this its findings as to the facts and conclusion: 

FINDINGS. AS TO THE FACTS. 

PARAGRAPII 1. Respondent C. N. Dellinger is an individual trading 
as C. N. Dellinger & Company, with his principal office and place of 
business in the city of Red Lion, Pennsylvania. He has been and 
still is engaged in the business of manufacturing and selling cigars 
in wholesale quantities and causing said cigars when so manufac
tured and sold to be transported to, into and through various other 
States of the United States and the District of Columbia. In 
the course of his business respondent was, and still is, in competi
tion with other individuals, firms, partnerships and corporations 
likewise engaged in the manufacture, sale and distribution of cigars 
in commerce. 
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Respondent Jno. M. Thomas is an individual trading as Tampa 
Ribbon Cigar Company, with his principal office and place of busi
ness in the city of Indianapolis, Indiana. He has been and still is 
engaged as a broker, and, on his own account, in the sale and dis
tribution of cigars and other tobacco products in wholesale quan
tities. He causes said cigars and other tobacco products, when so 
sold by him, to be transported to, into and through various other 
States of the United States and the District of Columbia. In the 
course of his business respondent was and still is in competition with 
other individuals, firms, partnerships and corporations likewise en
gaged in the sale and distribution of cigars and other tobacco pro
ducts in commerce. 

PAR. 2. Respondents Dellinger and Thomas, in the course of 
their respective businesses, entered into an understanding and agree
ment, each with the other, and in which agreement respondent 
Dellinger- agreed to manufacture, pack, label, and ship certain 
cigars for and on behalf of respondent Thomas. Respondent Del
linger further agree to manufacture said cigars at Red Lion, 
Pennsylvania, and to make them from tobacco grown within the 
United States. Respondent Thomas agreed to furnish the labels 
and brands to be attached to said cigars and boxes. The cigars 
manufactured under the agreement between respondents Dellinger 
and Thomas were made at Red Lion, Pennsylvania, from tobacco 
grown in the United States, and were not made from Havana 
Tobacco, i. e., tobacco grown on or imported from the Island of 
Cuba. 

After said cigars were so manufactured, respondent Dellinger, 
under said agreement, packed them at Red Lion, Pennsylvania, in 
boxes, and, at the request and direction of, and for and on behalf 
of, respondent Thomas, attached certain labels to said boxes. The 
labels so attached to said boxes were furnished by respondent Thomas 
and contained the words "Tampa" and "Havana." 

PAR. 3. After said cigars were so manufactured, packed and 
labeled, respondent Dellinger, at the direction of and on behalf of 
respondent Thomas, caused said cigars so packed and labeled to be 
transported from Red Lion, Pennsylvania, to, into and through 
other States of the United States and into the District of Columbia, 
consigned to persons to whom said cigars had been sold by re
spondent Thomas. 

PAR. 4. Respondent J no. ].f. Thomas, in the course of his business, 
caused advertisements to be inserted in trade publications having 
general circulation throughout the United Stat~s. In said adver
tisements the cigars manufactured, packed and labeled as aforesaid 
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were offered for sale to purchasers under the name and brand 
"Tampa Ribbon " cigars. 

PAR. 5. For many years cigars have been manufactured in the 
city of Tampa, Florida, and in the territory immediately surround
ing said city and known as the Tampa District; that such cigars are 
frequently referred to in the trade and among the purchasing public 
as "Tampa cigars"; that cigars made in said city or district have 
acquired a wide and favorable reputation and are generally con
"sidered to be cigars of superior quality and workmanship. 

PAn. G. The word "Tampa," when used on the containers of 
cigars or in the advertisement thereof, is understood by a substantial 
part of the purchasing public to mean that such cigars were manufac
tured in the city of Tampa, Florida, or in the territory immediately 
surrounding said city. 

The word'" II a van a " when used on the containers of cigars or in 
the advertising thereof is understood by a substantial part of the 
purchasing public to mean that such cigars were manufactured from 
tobacco grown on or import£d from the Island of Cuba and generally 
known as Havana tobacco. 

PAR. 7. The words "Tampa" and "Havana," when used by re
spondents as aforesaid, have the tendency and capacity to mislead 
and deceive the purchasing public into the belief that said cigars 
were manufactured in the city of Tampa, Florida, or in the territory 
immediately surrounding said city, and that said cigars were manu
factured from tobacco grown on or imported from the Island of Cuba, 
and generally known as Havana Tobacco, and to cause persons to 
purchase snid cigars in that belief. 

PAn. 8. The use by respondents in thG manner aforesaid of the 
words "Tampa" and "Havana" has the tendency and capacity to 
divert trade from accurately marked and accurately advertised 
goods. 

CONCLUSION, 

The practice of the said respondents, under the conditions and cir
cumstances dcscriLcd in the foregoing findings, are unfair methods 
of competition in commerce, and constitute a violation of the Act of 
Congress approved September 2G, 1914, entitled "An Act to create 
a Federal Trade Commission, to define its powers and duties, and 
for other purposes." 

OllDER TO CEASE AND DESIST, 

This proceeding having been hearu by the Federal Trade Com
mission upon the complaint of the Commission, the answer of the 
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respondents, and agreed statements of fact filed herein, and the 
Commission having made its findings as to the facts and its con
clusion that the respondents have violated the provisions of an Act 
of Congress approved September 26, 1914, entitled, "An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes," 

1t is ordered, That the respondents, C. N. Dellinger, trading as 
C. N. Dellinger & Company, and .Tno. N. Thomas, trading as Tampa 
Ribbon Cigar Company, cease and desist from-

(1) Using the word "Tampa," alone or in combination with any 
other word or words, in labels, brands, or legends on cigars or on the 
containers thereof, or in advertisements thereof in connection with 
the manufacture anu sale or distribution of cigars, if such cigars are 
in fact not made in the city of Tampa, Florida, or the Tampa Dis
trict in the State of Florida; 

(2) Using the word "Havana," alone or in combination with any 
other word or worus, in labels, brands or legends on cigars or on the 
containers thereof, or in advertisements thereof, in connection with 
the manufacture and sale or distribution of cigars, if such cigars are 
not composed of tobacco grown in and imported from the Island of 
Cuba. 

It is further ordered, That said respondents shall, within sixty 
(GO) days after the service upon them of a copy of this oruer, file 
with the Commission a report in writing setting forth in detail the 
manner and form in which they have complieu with the order to 
cease and Jesist hereinbefore set forth. 
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FEDERAL TRADE COMMISSION 
v. 

CHARLES TAGER, TRADING AS AN INDIVIDUAL UNDEH 
THE NAME OF REGAT SALES COMPANY. 

COl\IPLAINT, FINDINGS AND ORDER IN THE JlrA'ITER OF TilE ALLEGED VIOLA

TION OF SECTION 5 OF AN ACT Ol!' CONGRESS APPROVED SEl"l'El\:lBEU 

26, 1914. 
Docket 1025-July 8, 1!>24. 

SYLLADUS. 

Where a corporation engaged as the Acme Staple Co. in the manufacture of a 
tacking machine and staples for use therein, and in the sale thereof UJH.ler 
the trade name "Acme" through diJ!erent concerns in continuously in
creasing quantities for many years; and thereafter a competitor in the 
sale of such products, doing business as the Acme Tacking Machine Co., 
and under other names as best suited his purpose, and dealing in a ma
chine and staples therefor, which was inferior to the genuine Acme ma
chine, and sold at a substantially lower price, 

(a) Falsely represented to the trade and to customers of his competitors tllat 
the aforesaid Acme products were no longer being manufactured and soiU 
and that his products were, because of their superior quality taking the 
place of the former, and that one of the competing concerns through which 
Acme products had theretofore been sold, had discontinued business, and 
been absorbed and succeeded by him ; 

(b) Falsely represented to customers of said competing concern that sa hi 
concern was now doing business under the name used by him, and t11at as 
its agent, and alleged former distl'lbutor of the aforesaid Acme produets 
which be claimed theretofore to have sold to them as one and the same 
concern wltb competitors, he was taking up the discontinued Acme prod
ucts and replacing the same with those dealt in by him, and that he bad 
been instructed so to do by said competing concern, his alleged prlnclrlal : 

With the result that customers of competitors were induced to dellver up their 
Acme products to him and to purchase instead those dealt in by him, to 
their injury and loss, and that of his competitors; 

(c) Falsely represented to a customer of one of his aforesaid competitors, 
with whom be had formerly dealt as said competitor's representative, that 
such competitor had discontinued the said Acme products in favor of those 
dealt in by him, and would make an allowance upon the former in a 
transaction involving the turning in of sllid products and the purchase of 
the latter; with the result that said customer purchased the products dealt 
In by him In the mistaken belief that he was dealing with the old concern, 
to his total loss due to such products proving Inefficient and of no value: 

Held, That such practices, under the circumstances set forth, constituted unfair 
methods of competition. 

Mr. Oharles Melvin Neff for the Commission. 
Mr. David Leat•enworth of New York City for responuent. 
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COMPLAINT. 

Acting in the public interest pursuant to the provisions of an Act 
of Congress approved September 26, 1D14, entitled "An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and. for other purposes," the Federal Trade Commission charges 
that Charles Tager, an individual trading under the name of Regat 
Sales Co., hereinafter referred. to as respondent, has been and is 
using unfair methods of competition in commerce, in violation of 
the provisions of Section 5 of said Act, and states its charges in 
that respect as follows: 

PARAGRArn 1. Responuent, Charles Tager, is an individual doing 
business and trading under the name of Regat Sales Co. with prin
cipal office and place of business at 250 West Fifty-fourth Street, 
New York City. He is now and at all times hereinafter mentioned 
has been engaged in the business of selling tacking machines and 
staples used for tacking labels and addresses on boxes, barrels, and 
other similar containers,· to stores, factories, and other business 
establishments located throughout the several States of the United 
States, and causes said machines and staples, when sold by him, to 
Le transported from his place of business in the city of New York, 
State of New York, to, into and through other States of the United 
States and. in the District of Columbia to the purchasers thereof. 
In the sale of said products said respondent employs no salesmen 
but solicits orders himself either directly or through the mail. In 
the course and conduct of his said business said respondent is in 
competition with other individuals, partnerships, and corporations 
engaged in the manufacture and sale of tacking machines and 
staples including particularly the Markwell Manufacturing Co. and 
the Dotts Marking Ink Co., both located in New York City, who 
sell the Acme tacking machines and staples manufactured by the 
Acme Staple Company, Camden, N. J., to the same class of trade 
throughout the several States. 

PAR. 2. For a number of years said respondent was employed by 
said Dotts Marking Ink Co. in the sale of Acme tacking machines 
and staples and in or about the year 1919 said respondent started 
in business for himself under the name of Port Arthur Tacking 
Machine Co., selling said Acme tacking machines and staples which 
he purchased from a broker representing the said Acme Staples 
Co. in New York City. In or about the year 1920 he changed his 
trade name to the Rcgat Sales Co. and continued to buy and sell 
the Acme tacking machines and staples. On or about January 
1921, said respondent, as aforesaid, while continuing to buy and sell 
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the Acme tacking machines and staples, began the sale of tacking 
machines and staples manufactured for him by the Hotchkiss Sales 
Co., Norwalk, Conn., under the name "Regat." The staples of the 
Acme tacking machine could not and can not be used in the Rcgat 
tacking machine and likewise the staples of the Regat tacking 
machine could not and can not be used in the Acme tacking machine. 
Respondent has since pushed the sale of said Regat tacking machines 
and staples in preference to the Acme tacking machines and staples. 

P .AR. 3. Said respondent in the course and conduct of his said 
business during the two years last past has made and is making 
numerous false, misleading, and deceptive representations to cus
tomers and prospective customrrs with respect to the manufacturer 
and· distributors of the said Acme tacking machines and staples. 
Among a number of said false and misleading representations are 
the following: 

(a) Respondent assumed the name of, and represents him
self to be, the Acme Tacking Machine Co., as manufacturer and 
distributor of Acme tacking machines and staples; 

(b) Respondent represented and now represents that the Acme 
tacking machines and staples were and are no longer being 
manufactured and sold, and that the Regat tacking machine and 
staples were and are taking the place of the Acme because of 
their superior qualities; 

(c) Respondent represented and now represents that the said 
Markwell Manufacturing Co., Inc., and the Dotts Marking 
Ink Co., had gone out of business and were and are no longer 
selling the said Acme tacking machines and staples; 

(d) Respondent represented and now represents himself to 
be the successor of the said Markwell Manufacturing Co., Inc., 
and other distributors of Acme tacking machines and staples; 

(e) That respondent is a representative of the Markwell Man· 
ufacturing Co., Inc., and its products; that said Sales Company 
had an improve(! machine, to-wit, the Rcgat tacker, and was 
putting Regat tackers on the market in place of the Acme 
tackers, on account of their being a better machine; that most 
users of the Acme machine were making complaints of those 
machines and that the Rcgat Sales Company were engaged 
in calling in all Acme tackers and Acme staples, and exchanging 
same for Regat tackers and staples; 

(f) That the Acme tackers and Acme staples were out of the 
market or were being taken out of the market, either or both, 
and that it would be impossible to purchase Acme tackers and 
Acme staples, either or both, in the future; 
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(g) That if buyers wanted tackers or staples it would be 
necessary to take the Regat tackers and staples. 

Whereas the respondent had no authority from the Acme Staple 
• Co., the manufacturer of the Acme tacker and Acme staples, to rep

resent himself as the Acme Tacking Machine Co. That the Acme 
Staple Co. was at all times herein mentioned, and now is, the sole 
manufacturer of said Acme tacking machines and staples; that 
the said Acme tacking machines and said Acme staples were at all 
times mentioned herein and now are being manufactured and sold; 
that the respondent never has represented, and does not now repre
sent, the said Markwell Man~facturing Co., Inc., in any way; that 
the said .Markwell Manufacturing Co., Inc., and the said Dotts 
Marking Ink Co., were, at all the times mentioned herein, and now 
are, doing business and engaged in the business of selling and distrib
uting Acme tacking machines and Acme staples; that respondent 
at no time was, and is not now, the successor of the said Markwell 
Manufacturing Co., Inc., or the successor of the Dotts Marking Ink 
Co., or other distributors of the Acme tacking machine and Acme 
staples; that the Regat Sales Co. at no time has taken over the 
Markwell Manufacturing Co., Inc., and its products; that the Acme 
tacker and Acme staples are not, and were not at any of the times 
mentioned herein, out of the market or being taken out of the 
market, either or both, and it is not true that it is impossible, or 
that it will be impossible in the future, to purchase Acme tackers 
and Acme staples; and it is not true, if buyers wanted Acme tackers 
or staples at any of the times mentioned herein, or want them in 
the future, that it would have been or would now be necessary to 
purchase Regat tackers and staples. 

PAR. 4. Said respondent by resorting to false, misleading, and de
ceptive representations, including those set forth and described in 
paragraph 3 hereof, persuaded and induced customers and pros
pective customers who were using Acme tacking machines and 
stuples purchased from said Markwell Manufacturing Co., Dotts 
Marking Ink Co., and other competitors, to discontinue using said 
Acme tacking machines and staples and ex~hange the said Acme 
tacking machines for the said Regat tacking machines and to pur
chase large supplies of Regat staples which respondent was then 
selling, thus preventing the said Markwell Manufacturing Co., Dotts 
Marking Ink Co., and other competitors from selling staples to their 
customers to whom Acme tacking machines had been sold and to 
'Whom they had been, from time to time, selling Acme staples to be 
Used in said Acme tacking machines. 
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PAR. 5. The above alleged acts and things done by respondent are 
opposed to good morals, being characterized by deception and bad 
faith, and are against public policy because of their dangerous 
tendency unduly to- hinder competition in the sale of tacking ma
chines and staples to the users thereof throughout the United States, 
and said alleged acts and things therefore constitute unfair methods 
of competition in commerce within the intent and meaning of Sec
tion 5 of an Act of Congress, entitled "An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes," approved September 26, 1914. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER. 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, the Federal Trade Commission issued and served a 
complaint upon the respondent, Charles Tager, trading under the 
name of Regat Sales Co. and other names, charging him with the 
use of unfair methods of competition in commerce in violation of 
the provisions of said act. 

The respondent, Charles Tager, trading as aforesaid, having file<i 
his answer and entered his appearance by his attorney David Leaven
worth, and hearings having been had before George McCorkle, an 
examiner of the Commission, heretofore duly appointed, and testi
mony and evidence having been introduced in support of the allega
tions of the complaint, and testimony and evidence having been in
troduced by the respondent in support of his defense, and argument 
having been made in final hearing before the Commission sitting 
at 'Vashington, District of Columbia, by Charles l\felvin Neff, attor
ney for the Commission, in support of the complaint, and by David 
Leavenworth in behalf of the respondent, and the Commission hav
ing fully considered the testimony and the evidence, docs now, after 
due deliberation, make this its findings of fact and conclusion: 

FINDINGS AS 1'0 TilE FACTS. 

PARAGRAPH 1. That the respondent herein has, ever since July 7, 
1919, been trading as an individual under the names of Charles 
Tager, Charles I. Tager, Charles Taiger, and Charles I. Taigcr, and 
that he has also, as an individual, been trading under the business 
name of REGAT SALES CoMPANY ever since August 19, 1919, and under 
the business name of TnE PoRT AnTIIUR CoMl'ANY since August 21, 
1919, and under the business name of Ac11rE TACKING l\IACIJINE CoM
PANY since June 19, 1922. That the respondent at no time since he 
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first began their usc ever abandoned the use of any of the foregoing 
names but, on the contrary, used one or more of them to carry on his 
business as in his judgment the particular occasion seemed to require. 
That at no time has he under the above or any other names ever 
made Acme tacking machines or Acme staples. That the word 
"REGAT" in the said business name "REGAT SALES CoMPANY" and 
in the phrases "Regat tackers" and "Rcgat staples" to be herein 
hereafter used is the respondent's surname spelled in the reverse 
order. That his office and principal place of business and the place 
from which he shipped the goods he sold under these various names 
was at one time No. 2010 Lexington Avenue, New York City, but 
that it is now and for some months before the issuance of the com. 
plaint herein was, at No. 250 'Vest Fifty-fourth Street, New York 
City. 

PAn. 2. That the respondent is now, and, continuously ever since 
he began trading under the foregoing names, has been engaged 
under each of them in the business of selling and distributing tack· 
ing machines and the staples for use therein, more particularly 
the Regat tackers and Regat staples, throughout the States and 
Territories of the United States and the District of Columbia, in 
competition with the Markwell Manufacturing Co., Inc., Alexander 
Botts, an individual trading under the name of the Dotts Marking 
Ink Co., and with others engaged in selling and distributing the 
Acme tackers and the Acme staples. That after selling the Regat 
tackers and staples the respondent caused the same to be trans· 
ported by freight, express or by parcels post from his place of 
business in New York City to his customers located in the various 
States and Territories of the United States and the District of 
Columbia. 

PAR. 3. That tacking machines are used by factories, fruit houses, 
grocers, hardware dealers, and others to fasten cards, address slips 
and shipping directions upon commercial containers and by screen 
door and window makers. They do away with the inconvenience, 
the loss of time and the accidents attendant upon the use of 
hammers and tacks. That in both the Acme and the Regat tackers 
the general principle of operation is the same. Staples are slipped 
through the rear end of the tacker into a channel parallel to its 
base. They are then by a spring automatically pushed along a 
staple bar within the channel and forward into a throat in· the 
front end of the tacker at right angles to the feeding channel. In 
this throat and immediately above the staple there is a sleeve 
through which a plunger, when struck by the hand, descends upon 
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the staple and drives it through the address card and mto the com
mercial container. 

PAn. 4. That th~ staples made for use in the Acme tackers are 
individual pieces fabricated from hard steel and until placed into 
the tackers are held together by a rubber band upon a core. The 
Regat staples, on the other hand, are stamped out of untempered 
metal into strips through which runs a small center rib. Each 
Regat staple is made by the aforesaid plunger when it descends 
by severing the partly formed staple from this center rib. It is 
necessary that the plunger cut off every staple used. It soon 
becomes dull, refuses to cut, the staple bends in the throat, the 
machines become jammed and clogged and of no further use until 
repaired. The Regat staples can not be used in the Acme tackers 
and neither can the Acme staples be used in the Regat tackers. 

P .AR. 5. That the Acme tacker is superior to the Regat tacker 
in the material from which it is made, the method of fabrication 
and in the manner of operation. Its every part, if broken, may 
be replaced by the factory. The Acme tacker is provided with an 
anticlogging device which prevents the plunger from returning 
for another staple after being struck until the one already in 
the throat has entered the material to be fastened. It can not 
clog. The Uegat tacker is made from a one-piece magazine casting, 
the bar being fastened by a few rivets. The parts of the Regat 
tacker are not interchangeable and can not be replaced. It has 
no anticlogging device and when it becomes clogged or jammed by 
a staple the machine's effectiveness is destroyed. 

rAn. 6. That the Acme machine is made to sell at from $3.50 to 
$5 and the Regat machine at $1.75. The Regat staples sold for less 
than Acme staples. Regat machines can be made in quantities for 
10 cents each. Indeed, save in two instances, the respondent in all 
of the sales, made in competition with the Acme tackers, gave away 
the Uegat machines and charged only for the staples, whereas he 
always charged for the Acme tackers when he sold Acme staples. 

PAn. 7. That the Acme company is a New Jersey corporation or
ganized in Hill, having its factory and principal office at 1643 
Haddon A venue, Camden, N. J. It has since its organization manu
factured and sold the Acme and the Acme Sure Shot tacking ma
chines and the staples for use therein. The products of this cor
poration for many years have been and are now sold throughout the 
United States, its possessions, and in foreign countries. The word 
"Acme " is the trade name of the corporation and is an asset of the 
Acme Staple Co. The whole product of the Acme Staple Co., wher
ever sold, is known through this trade name. Tho use of the word 
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"Acme" in the name of "Acme Tacking Machine Co.," one of the 
business names of the respondent, was never authorized by the Acme 
Staple Co. The Acme Staple Co. is in no way connected with the 
Acme Tacking Machine Co. 

PAn. 8. That the Acme Staple Co., which manufactures all of the 
Acme tacking machines, Acme, Sure Shot, etc., and the staples for 
use therein, has been continually increasing its business from year 
to year. The increase of machines during the fiscal year l~Hl-1~20 
was 450 machines, and 81,7V0,600 staples over the previous year. 
The increase in the fiscal year 1V20-1V21 was 2,683 machines and 
287,307,GOO staples over the former year, while the increase in ma
chines in 1V21-1~22 over the previous year was 1,415, while in staples 
it was 177,74G,OOO staples. Its increase in business has been such as 
to oblige it to acquire additional real estate in order to provide for 
more factories. Architects are now planning new buildings to be 
erected thereon. 

PAn. V. That Alexander Dotts began trading in 1907 as an indi
vidual under the name of the "Dotts Marking Ink Co." After a 
few years he organized a corporation called the "Dotts Marking 
Ink Co., Inc." In H>20 this corporation went out of existence an<l 
the said Dotts at once resumed trading as an individual under the 
former trade name of the Dotts Marking Ink Co. His office and 
principal place of business has been at all times and now is at No. 
GS-76 Third Street, Brooklyn, Dorough of Brooklyn, New York 
City. By means of traveling salesmen and through the mail he 
sold, and by freight, express and parcel post he distributed Acme 
tacking machines and staples throughout the United States and 
Canada, to shippers of all kinds and to screen door and window 
makers. In such sales he has been since about July 7, 191V, in direct 
competition with Charles Tager, the respondent, under his various 
individual and trade names. 

PAn. 10. The :Markwell Manufacturing Co., Inc., is a New York 
corporation organized in January, 1920, with its office and principal 
place of business at 176 Franklin Street, New York City. Ever since 
that date it has been continuously and is now engaged in selling 
Aeme tackers and Acme staples by traveling salesmen and by the 
United States mail throughout the United States and the District of 
Columbia. The tackers and staples so sold are thereafter delivered 
from New York City by freight, express and by parcel post. In 
the sale and distribution of said tackers and staples the company 
is in competition with respondent Tager under his aforesaid various 
personal and trade names. 

8~231"--2G--voL1----34 
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PAn. 11. That in competition, as aforesaid, with the said Markwell 
:Manufacturing Co., Inc., the Botts Marking Ink Co., Inc., Alexander 
Botts, trading as an individual under the trade name of the Botts 
Marking Ink Co. and with others, the respondent herein has, ever 
since he began business in July, 1919, stated to the trade and to cus
tomers of his said competitors that the said Acme tacking machine 
and said Acme staples were and are no longer being manufactured 
and sold, and that the said Regat tackers and said Regat staples were, 
because of their superior qualities, taking the place of the said Acme 
tackers and staples. That these statements were at all of said times 
and when made and are now false and untrue and misleading. That 
the said Acme tackers and Acme staples were at all of said times and 
continuously manufactured, offered for sale and sold and are now 
being made and sold in ever increasing quantities. That the Regat 
tackers were at no time nor are they now superior to the Acme tackers 
and that the Regat staples were at no time nor are they now superior 
to the Acme staples. That on the contrary the said Acme tackers 
and Acme staples were at all times and are now superior to the said 
Regat tackers and staples in material, construction, and operation. 

That because of the above false statements, and believing said 
statements and relying upon them as true, the following customers 
of the respondent's competitors were by said statements induced to 
give up the use of Acme tackers and staples and to buy Uegat 
tackers and Regat staples from the respondent, all to the injury of 
the business and financial loss of said competitors, to the said Acme 
Staple Co. and to the said customers of the said competitors. That 
some of the aforesaid purchasers are, together with financial losses 
resulting therefrom, as follows: 

Aaron Carlson, InC-----------------------------------
Burns Lumber Co------------------------------------
Langeland Mnnutncturlng CO----------.--------------
The Thomas Produce CO---------------------------
The John Prltzlatr Hardware CO---------------------
Field & Start, InC-----------------------------------
Sheboygan Dairy Products Co-----------------------
Moore & Galloway Lumber CO------------------------

J,0811. 

$200.5G 
70.10 

100.70 
140.25 
227.28 
191. !)!) 
138.18 
206,02 

Total------------------------------------------ 1,275.05 

PAR. 12. That in competition, as aforesaid, with the said 1\In.rkwell 
Manufacturing Co., Inc., the Botts Marking Ink Co., Inc., Alexander 
Botts, trading a~. an individual under the trade name of the Botts 
Marking Ink Co., and with others, the respondent herein has from 
time to time ever since he began business in July, 1!>19, to the trade 
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and to customers of his said competitors stated that the said Mark
well Manufacturing Co., Inc., had gone out of business, and were and. 
are no longer selling the said Acme tackers and staples, that the 
Regat Sales Co. had absorbed the said Markwell Manufacturing Co., 
Inc., and was its successor and had taken over the products of the 
said Markwell Manufacturing Co., Inc., and that the Acme tackers 
and staples were and are no longer being made and sold, and that 
the Regat tackers and staples were and are taking the place of the 
Acme tackers and staples. 

PAR. 13. That these statements were at all of the said times and 
when made and are now false and untrue. That the facts were at 
all of said times and now are that the said Markwell Manufacturing 
Co., Inc., was at all of said tfmes and now is engaged in business as 
aforesaid in selling Acme tackers and staples, that the Regat Sales 
Co. had at no time absorbed or succeeded the said Markwell :Manu
facturing Co., Inc., nor had it at any time taken over the products of 
the latter company, and that at all of said times the said Acme 
tackers and staples were being sold and distributed by the said 
Markwell Manufacturing Co., Inc., the Botts Marking Ink Co., Inc., 
and Alexander Dotts, its successor, trading as an individual under 
the trade name of the Botts Marking Ink Co. 

PAR. 1-1. That because of the above false statements and believing 
and relying upon them as true the following customers of the above 
mentioned competitors of the respondent were by said statements 
induced to give up the use of said Acme tackers and staples and to 
buy Regat tackers and staples from the respondent, all to the injury 
of the business and financial loss to said competitors, to the said 
Acme Staple Co. and the said customers of the said competitors. 
These said customers with their respective losses are: 

1. Segal Co.-Fraud discovered; DO loss, goods returned. 
2. II. C. Bartels-Refused to purchase; DO loss. 
3. Curtiss·Yale-IlollaDd Co.-~'raud discovered; no loss,, goods re-

turned. Loss. 
4. Langeland Manufacturing Co •• ------------------------------- $100. 72 
G. The Thomas Produce Co-------------------------------------- 140. 25 
6. Sheboygan Dairy Products Co.------------------------------- 138. 18 
7. Burns Lumber CO-------------------------------------------- 70.10 
8. Lake Street Sash & Door CO----------------------------------- 46.05 9. Aaron Carlson, Inc ___________________________________________ 200.56 

10. The Moore & Galloway Lumber Co___________________________ 206. 02 

Total------------------------------------------------------ 901.88 

PAn. 15. That in competition, as aforesaid, with the Markwell 
Manufacturing Co., Inc., the respondent, in April, 1922, stated in 
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substance to the St. Paul Table Co., St. Paul, Minn., at that time 
a customer of the Markwell Manufacturing Co., Inc., that he was 
the agent and representative of the said Markwell company which 
had hitherto been selling Acme tackers and staples to the said St. 
Paul Table Co.; that the said Markwell company was no longer 
doing business under that name but wus then doing business under 
the name of the Regat Sales Co.; that the suid Markwell company 
was no longer making the said Acme tackers and staples and that 
as a representative of the Regat Sales Co. he was taking up all the 
Acme tackers and staples and selling Regat tackers and staples 
instead. 

PAn. 16. That in April, 1D22, the respondent called upon llrooks 
Brothers, Inc., of St. Paul, Minn., and stated in substance to said 
Brooks Brothers, then a customer of said Markwell Manufacturing 
Co., that the Regat Sales Co., which he was then representing was 
the former distributor or agent ·of the Acme tackers and staples 
and was one and the same concern with the said .Markwell Munu
facturing Co.; that the Regat Sules Co. hud previously sold llrooks 
Brothers the Acme tuckers und staples which they then possessed 
and was now replacing them with Regat tackers and staples. 

PAR. 17. That believing and relying upon the said statements the 
said St. Paul Table Co. and the said llrooks Brothers, Inc., were 
induced by them to deliver up to the said Regat Sales Co. their 
Acme tackers anu staples and to make purchases of Regat staples 
in their place amounting respectively to $18.75 und $323.23. That 
the Regat tackers and staples so purchased proved inefficient anu 
worthless und could not be used, and that us a result thereof the said 
purchases were a total loss. 

PAR. 18. That in March, 1D22, the responuent stated to A. F. 
Schwahn & Co., of Eau Claire, Wis., at that time a customer of the 
saiu Markwell company, that he (Tager) wus a representative of the 
said Markwell company, that the saiu company hau instructcu him 
(Tager) to take in or have returned by its customers all Acme 
tuckers and staples and that they would be replaced by the said 
.Markwell company by n new device calleu the Regat tackers anu 
staples which were more efficient. That the saiu Schwahn & Co. 
did return the said Acme tackers but not to Tager but to the said 
Markwell Manufacturing Co. instead, in consequence of which no 
financial loss Ly purchaser was suffered. 

PAr.. 19. That none of the above statements were true and all were 
false. The respondent was at no time either under his own or busi
ness names an agent or representative of the said Markwell l\fanu· 
facturing Co., Inc. The said Markwell Manufacturing Co., Inc., 
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neYcr at any time did business under the name of the Regat Sales 
Co., nor did the respondent have at any time any authority from 
the Markwell Manufacturing Co., Inc., to take up Acme tackers 
and staples and to substitute in place therefor Regat tackers and 
E>taples, neitl1er had the Regat Sales Co. ever sold Acme tackers and 
staples to the said Brooks Brothers, Inc.; that these statements 
injured the business of the said Markwell Manufacturing Co., Inc., 
and caused it financial loss. 

PAn. 20. That from about December 6, 1916, and until July 7, 
1919, the said Tager was employed by Alexander Dotts, that is, by 
the Dotts Marking Ink Co., Inc., as one of its salesmen; that as such 
he traveled throughout the United States selling for it said Acme 
tackers and staples and so became acquainted with its customers. 
That on or about the 7th day of July, 1919, Tager left the employ 
of the said Dotts Marking Ink Co., Inc., and began business for 
himself under his various individual and other business names in 
competition with the Dotts Marking Ink Co., Inc., and with Alex
under Dotts, later doing business as an individual under the name 
of Botts Marking Ink Co., and with the Markwell Manufacturing 
Co., Inc., in the sale and distribution of tackers and staples. 

P .AR. 21. That after he had left the employ of the said llotts.Mark
ing Ink Co., Inc., and after the said Alexander Dotts had resumed 
the business of selling Acme tackers and staples under the name of 
the Botts Marking Ink Co., and after Tager, as an individual under 
the said name of Regut Sales Co. and his other said names had, in 
competition with the said Dotts Marking Ink Co., Inc., and others, 
began selling Regat tackers and staples, and in the fall of 1922 he 
called, for the purpose of making sales of said Regat tackers and 
staples, upon Harwood Brothers, Inc., of Richmond, Va., to whom, 
formerly, as a customer of said Dotts Marking Ink Co., Inc., he had 
as its said agent and salesman sold Acme tackers and staples. 

PAR. 22. That at the time said Tager called upon said Harwood 
Brothers, Inc., he did not disclose to them that he was no longer a 
salesman for the Dotts Marking Ink Co., Inc., and that he was in 
business for himself and selling, under the name of Regat Sales Co., 
Regat tackers and staples in competition with his former employer. 
He said to a Mr. King, a buyer for Harwood Brothers, Inc., to whom 
as salesman for the said Dotts :Marking Ink Co., Inc., he had for
Inerly sold Acme tackers and staples, "l\fr. King, we are putting out 
a new machine (meaning the Regat tacker) to take the place of this 
old one (meaning the Acme tacker) ; send the two old machines 
back; or I will send you two machines for thP-m, and send back all 
of your old staples and I will refund you other staples with the 
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understanding that you will buy a certain number of staples for this 
new machine we are putting out;" that neither said King nor liar
wood Brothers, Inc., lrnew said Tager had left the employ of said 
Dotts Marking Ink Co., Inc., and that he was then a competitor of it, 
but on the contrary from Tager's conversation at that time, and 
from previous dealings with him, still believed that he was then rep
resenting the said Dotts Marking Ink Co., Inc., and intended to and 
thought he was contracting with the said Botts Marking Ink Co., 
Inc., and that had he known that Tager was no longer representing 
the said Botts Marking Ink Co., Inc., he would not, without further 
investigation, have dealt with him. In consequence of Tager's non
disclosure and under the belief that he was buying from his former 
vendor, King, for Harwood Brothers, Inc., made a· purchase of 
Hegat tackers and staples, for which he paid the sum of $83.12. The 
said tackers and staples proved to be inefficient and of no value and 
the sale amounted to a dead loss. 

P .AR. 23. That after the sale was made Tager directed Harwood 
Brothers, Inc., to send back the Acme tackers and staples to Tager's 
New York City address that by mistake the goods were sent to 
Markwell Manufacturing Co., Inc., with whom Harwood Brothers, 
Inc., had also previously dealt; that after waiting awhile for the said 
Acme tackers and staples and not receiving them Tager wired to 
Harwood Brothers, Inc., to send them, to which wire Harwood 
Brothers, Inc., replied that the goods had by mistake been sent to 
said Markwell Manufacturing Co., Inc.; that thereupon Tager sent 
the following wire to Harwood Brothers, Inc.: 

"WIREl MAnKWELL MFG. CO. TO nETUnN YOUn STAPI ... ES DON'T 
TEI ... L TIIEU AllOUT TnANSACTION on ADOUT NEW l!ACUINES LET· 
TEn FOLLOWING." 

Then Tager immediately afterwards sent tho following letter to 
Harwood Brothers, Inc.: 
TilE nEGAT SALES CO~IPA.NY, Sole Distributors for the United States and 

Foreign Countries tor the lU<:lGAT Automatic Tacking Machines and Staples. 
Foreign branches: Manchester, Eng., Lelpslg, Germany. 

II.a.awoon nnos., Inc., 
Rkhmond, Va. 

(Att'n Mr. W. E. Klng.) 

!!010 LEXINGTON A\'E., 
New York, N. Y., 10121121. 

GENTLEMEN: We have before us your valued fnvor of Oct. 18th which we 
have jnst received nnd huve w!red you as follows: 

"WinE UARKWET..L 1\lFG. CO. TO nETURN YOUR STAPLES, DON''!' 
TELL Tlllm .AllOUT 1.'nANSACTION on AllOUT NEW 1\IACIIINES, LET· 
TEn FOLLOWING." 

We regret thut you huve made the mistake by sending the old staples 
back to the .Markwell people, and we woulll ask you plcnse, to ship tbe56 
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staples back to us by parcel post as soon as you receive them trom the 
Markwell Co. 

We trust that you wlll attend to this as soon as possible, at the same time, 
we wish to ask you not to explain or advise the Markwell Co. in regards to 
our transaction or anything about our new machines. · 

Thanking you for past tavors, we remain, 
Yours very truly, 

THE REGAT SALES CO. 
(Signed) Cn. TAGER. 

CONCLUSION. 

That the aforesaid nondisclosure, false statements, practices and 
methods of competition by the respondent have the capacity and 
the tendency to deceive and in many instances have actually de
ceived the general public and the competitors of the said respondent 
to their great inconvenience and to their financial loss, and are unfair 
methods of competition in interstate commerce and constitute a 
violation of the provisions of Section 5 of an Act of Congress ap
proved September 26, 1914, entitled "An Act To create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes." 

ORDER TO CEASE AND DESIST. 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission, the answer of the 
respondent herein, Charles Tager, doing business under the name 
of tho Regat Sales Co., and various other names, and .the testimony 
and exhibits submitted, and the Commission after full consideration 
thereof and due deliberation having made its findings of fact, and 
its conclusion that the said respondent violated the provisions of 
Section 5 of an Act of Congress approved September 2G, 1914, en
titled "An Act to create a Federal Trade Commission, to define its 
Powers and duties, and for other purposes," 

Now, therefore, it i8 ordered, That the said respondent cense and 
desist from : 

1. Representing that the Acme tacking machines and staples for 
Use therein are no longer being manufactured. 

2. Representing that the Regat tacking machines and staples, or 
rnachines and staples like them, have been or are now taking the 
Place of Acme tacking machines and staples, because of alleged 
superior qualities. 

3. Representing that the Markwell Manufacturing Co., Inc., has 
g~1e out of business and is no longer engaged in selling the said 
Acme tacking machines and staples. 
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4. Representing that the Botts Marldng Ink Co. has gone out of 
business and is no longer selling the said Acme tacking machines 
and. staples. · 

5. Representing himself to be the successor of the said Markwell 
Manufacturing Co., Inc., or other distributors of the said Acme 
tacking machines and staples. 

6. From stating that he is a representative of the Markwell Manu
facturing Co., Inc., or that he is a representative of the products of 
the said Markwell Manufacturing Co., Inc. 

7. From stating that as a representative of the Markwell Manu
facturing Co., Inc., and its products he has an improved tacking ma
chine and that he is putting the same on the market in place of Acme 
tackers on account of any alleged superiority of said Acme tackers. 

8. From representing that the Acme tackers and staples, either 
or both, are out of the market or are being taken out of the market, 
either or both. 

9. From representing that it is or will be impossible to purchase 
Acme tackers or Acme staples, either or both. 

10. From representing that if buyers want tackers or staples it will 
be necesary to purchase Regat tackers and Regat staples. 

11. From making any other false and untrue statements con
cerning the products or the business of the Acme Staples Co., or the 
Markwell Manufacturing Co., Inc., qr the Botts Marking Ink Co., 
either or any of said companies . 

.And it is fur.ther ordered, That the respondent file with the Federal 
Trade Commission within 30 days from the date of the service of 
this order upon him his report in writing, setting forth in detail the 
manner and form in which the respondent has complied with the 
order to cease and desist hereinbefore set forth. 
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Complaint. 

FEDERAL TRADE COMMISSION 
v. 

SAMUEL KATZ AND SAMUEL DAVIDSON DOING BUSI
NESS UNDER THE NAME AND STYLE OF KATZ & 
DAVIDSON. 

COMI'LAINT, FINDINGS AND ORDER IN THE llfATIEU OF TilE ALLEGED 

VIOLATION OF SECTION 5 OF AN ACT OF CONGHESS Al'l'ROVED SEI'T.EM

BEU 26, 1914, 

Docket 10G5--July 8, 1024. 
SYLLADUS. 

Where a firm engaged in the mnnufacture of men's sblrb'l from a domestic 
cotton fauric termed " broadcloth" and in the sale thereof, laueled said 
shirts " English Broadcloth," and so sold the same in competition with' 
concerns which so described their product only when made of a fauric 
imported from England, with the effect of misleading the retail tra<lf! 
and a substantial portion of the purchasing public in respect of the source 
of the material of which said garments were made: 

llcld, '!'hut the sale of products luueled as allove set forth, constituted an 
unfair method of competition. 

A!r. Alfred M. Craven for the Commission. 
Mr. Alex iJ!.llamburg of New York City, for respondents. 

COMPLAINT. 

Acting in the public interest pursuant to the provisions of an Act 
of Congress upproYed September 2G, Hl14, entitled "An Act to 
neate u. F£>deral Trade Commission, to define its powers and duties, 
nnd for other purposes," the Federal Trade Commission charges 
that Samuel Katz and Samuel Davidson doing business under the 
name and style of Katz & Davidson, hereinafter referred to as 
respondents, have been and are using unfair methods of competition 
jn interstate commerce in violation of the provisions of Section 5 
of said Act, and states its charges in that respect as follows: 

PAnAGHAPII 1. Respondents are partners doing business under the 
trade name and style of Katz & Davidson with their principal 
place of business in the City and State of N' ew York. They arc 
engaged in the manufacture of men's shirts and the sale thereof to 
wholesale and retail dealers located in various States of the United 
States. They cause said shirts when so sold to Le transported from 
the1r said principal place of business in the City and State of New 
York into and through other States of the United States to said 
~rchasers nt their respectiYe points of location. In the course and 
conduct of their said business respondents are in competition with 
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other individuals, partnerships, and corporations similarly engaged 
in the manufacture and/or sale of men's shirts in interstate com
merce and with the trade generally. 

PAR. 2. For more than three years last past there has been im
ported into the United States a certain cotton fabric manufactured 
in England, called and sold under the name of, "English Broad
cloth." During said time manufacturers of men's shirts located 
in the United States have manufactured shirts from said material 
and sold the same to wholesale and retail dealers, and through them 
eventually to the purchasing public, under the name, and as being 
made of, said English Broadclqth. Because of said material from 
which they are made, said shirts have acquired a wide popularity 
amongst the public throughout the United States and a great demand 
for said shirts has existed amongst the public during aforesaid 
period of time and still exists. 

PAR. 3. For more than a year last past respondents have manu
factured and sold to wholesale and retail dealers in the course of 
their business described in paragraph 1 hereof, shirts made from 
materials manufactured in the United States, to which said shirts 
and upon the containers in which they are packed, respondents 
have caused to he affixed labels bearing the words "English Broad
cloth" and representing said shirts to be made of that material. 
In their price lists, catalogues and other trade literature respondents 
similarly list and describe said shirts as being made of English · 
Broadcloth. The use by respondents of said labels and said des
ignations appearing in said trade literature as above set out, has the 
capacity and tendency to mislead and deceive the trade and the 
public into the erroneous belief that said shirts are manufactured 
of the afoResaid English Broadcloth imported from England, and 
to cause the trade and public to purchase said shirts in that belief. 

PAR. 4. Many of respondents' competitors referred to in para
~raph 1 hereof, sell and distribute throughout the United States 
shirts made from said English Broadcloth imported from England 
and advertised, branded and labelled as such. 

PAR. 5. The above alleged acts and things done by respondents 
nrc all to the prejudice of the public and respondents' competitors, 
and constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress, entitled 
"An Act to create a Federal Trade Commission, to define its pow
ers and duties, and for other purposes," approved September 26, 
1914. 
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REPORT, FINDINGS AS TO THE FACTS, AND ORDER. 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission on the 14th day of September, 1923, 
issued and served its complaint upon the respondents, Samuel Katz 
and Samuel Davidson, charging them with unfair competition in 
violation of Section 5 of said Act. The respondents having entered 
their appearance and filed their answer and an agreed statement as 
to the facts having been made and filed in which it is stipulated that 
the facts therein recited may be taken in lieu of the testimony in 
this proceeding, and that upon such facts the Commission may 
proceed further to make its report in said proceeding, stating its 
findings as to the facts and conclusions, and enter its order disposing 
of the proceeding. 

Thereupon, this proceeding came on for final hearing without oral 
argument and the Commission having duly considered the· record 
and having now been fully advised in the premises, makes this its 
findings as to the facts and conclusion: 

FINDINGS AS TO THE FACTS. 

PARAGRAPH 1. Respondents, Samuel Katz and Samuel Davidson, 
are partners doing business under the trade name and style of Katz 
& Davidson with their principal place of business in the City and 
State of New York. They are engaged in the manufacture of men's 
shirts and the sale thereof to wholesale and retail dealers located in 
various States of the United States. They cause said shirts when so 
sold to be transported from their said principal place of business in 
the City and State of New York into and through other States of the 
United States to said purchasers at their respective points of loca
tion. In the course and conduct of their said business respondents 
are in competition with other individuals, partnerships, and corpo
rations engaged in the manufacture and sale of men's shirts in in
terstate commerce. 

PAR. 2. During the year 1919 certain American importers learned 
of n. cotton fabric then being manufactured in England, which, by 
reason of its construction and the quality of the yarn used, possessed 
a. distinctive appearance and was, in fact, a new species of cotton 
cloth. This cloth was made from the finest grade of Egyptian lon.~ 
staple cotton yarn, the counts running from 156 by 84 to 144 by 76, 
two-ply, both ways, 100 yarn, gassed and highly mercerized. This 
fabric possessed a fine, silken sheen, great durability, and resembled 
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a fabric made of silk so closely that it was named by the English 
mills and dealers, "taffeta poplin." 

PAn. 3. This new fabric the American importers bought, shipped 
over to the United States, and introduced the same to the manufac
turers of shirts, who at once designated it as a "broadcloth," on ac
count of the resemblance of this very superior cotton to a silk fabric 
which for a generation or more has been made in America and 
known as a "silk broadcloth." 

PAR. 4. This new fabric became known in the United States as 
'c English Broadcloth." From the start it became very popular, the 
demand exceeded the supply, and between the latter part of 191!) 
and the fore part of January, 1921, a very high reputation was estab
lished for this cloth among the retail dealers in shirts throughout 
the States of the United States, and with the consumers, and" Eng
lish Broadcloth " shirts came into great demand; and thereafter, 
about the middle of the year 1921, there appeared upon the market 
fabrics o£ similar appearance, but of inferior yarn, inferior work
manship, and of less durability than the fabric described above. 
These fabrics were in various grades and were made by both English 
and American mills. These fabrics were bought by American shirt 
manufacturers and were by some of them sold to retailers as " Eng
lish Broadcloth," and often labeled "English Broadcloth," without 
regard to whether the cloth of which the shirts were made was im
ported from England or not. 

11 .AR. 5. The word " broadcloth " is not, in England, applied to any 
cotton fabric, but for centuries has been applied to a very fine woolen 
fabric of unusual width, from which men's dress suits and women's 
skirts and tailored suits are made, and in the United States, the word 
" broadcloth " is also useu to designate the same woolen fabric. The 
words " silk broadcloth " were used in the shirt industry to designate 
a fine fabric made of silk, and from which shirts were made, and 
after the introduction from England, in 1919, of the fine cotton 
fabric described in paragraph 2, the American mills manufactureu a 
similar cotton cloth which was known to the shirt manufacturers in 
the United States as" broadcloth." The American mills do not style 
or designate the cotton fabric produced by them " English Broad· 
cloth." 

PAR. 6. The respondents, Samuel Katz and Samuel Davidson, in 
the course and conduct of their business in interstate commerce for 
more than a year immediately prior to the issuance of the complaint 
herein, bought the cotton fabric termed " broadcloth " made by 
American mills, anu manufactured same into shirts, to which shirts 
they afiixed labels bearing the words "English Broadcloth " and sold 
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such shirts as English broadcloth shirts, in competition with many 
competitors who affixed the label "English Broadcloth" to shirts 
only when such shirts were made from the fabric referred to in para
graphs 2, 3, and 4 hereof as being imported fcom England. 

PAR. 7. The word "English" when applied to the type of cotton 
fabric described in paragraph 2 of these findings denotes to the 
purchaser that the fabric was made in England, is a product of 
English mills, and among a large proportion of the retailers and a 
substantial proportion of the consuming public of the United States 
the word "English" when applied to the type of cotton fabric de
scribed in paragraph 2 of these findings, has acquired a reputation 
for excellence in quality and has a recognized value. 

PAR. 8. The words" English Broadcloth," as applied to the cotton 
fabric described in paragraph 2 hereof, have not acquired a sec
ondary meaning, but in the minds of the retailers and a substantial 
portion of the purchasing public are understood to signify and repre
sent that the garment so labeled is made from a material which is 
made in and imported from England. 

P .AR. 9. The labels, " English Broadcloth," as used by the respond
ents, are literally false, the eloth oi which the garments were made 
not being made in England and not being a product of English mills, 
and are calculated to, and, in fact, do deceive, not only the retailers, 
but a substantial portion of the purchasing public, into the belief 
that the shirts so labeled are made of material imported from Eng
land, this deception being due primarily to the words of the label. 

<JONCLUSION. 

That the practices of the said respondents, under the conditions 
and circumstances described in the foregoing findings, are unfair 
methods of competition in interstate commerce, and constitute a vio
lation of Section 5 of an Act of Congress approved September 26, 
1914, entitled "An Act To create a Federal Trade Commission, to 
define its powers and duties, and for other purposes." 

OPJ>ER TO CEASE .A:SD DESIST. 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission, the answer thereto 
and the agreed statement as to the facts made and filed therein, in 
lieu of the testimony and evidence, and the Commission having made 
its findings as to the facts and its conclusion that the respondents 
have violated the provisions of an Act of Congress approyed Sep-
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tember 26, 1914, entitled "An Act To create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," 

It is now ordered, That the respondents, Samuel Katz and Samuel 
Davidson, do cease and desist from-

Using the words " English Broadcloth " as a label or brand for 
shirts, or other garments, unless such garments be made from broad
cloth made in and imported from England. 

And it is further ordered, That the respondents, within 60 days 
after the date of the service upon them of this order, file with the 
Commission a report in writing, setting forth in detail the manner 
and form in which they have complied with the order to cease and 
desist hereinbefore set forth. 
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FEDERAL. TRADE COMMISSION 
v. 

INTERSTATE FUEL COMPANY AND WHITE ASH COAL 
COMPANY. 

COMPLAINT, FINDINGS AND ORDF.R IN THE MA'l'TEU OF THE ALLEGF.D 

VIOLATION OF SECTION ll OF AN ACT OF CONGRESS APPROVED SEPTEMBER 

26, 1914. 
Docket 1074-July 8, 1924. 

SYLLABUS. 

Where coal mined at Mount Olive, Ill., and in a small district contiguous 
thereto had long been known to and designated by the trade and a sub
stantial part of the consuming public as "Mount Olive Coal" and as such 
had been extensively advertised and sold and had become well and 
favorably known to a substantial part of the consuming public; and there
after two corporations engaged in the purchase and sale of coal, sold 
coal not produced at Mount Olive nor in the aforesaid district, as " Guar· 
anteed Mount Olive Coal," "Coal Mount Olive Grade," and "Mount Olive 
White Ash Coal," and so advertised the same in competition with the 
genuine and more expensive Mount Olive Coal; with the capacity and ten· 
dency to mislead and deceive purchasers in reference to the source thereof: 

Held, That such misleading designation of product, and such false and mis
leading advertising, under the circumstances set forth, constituted unfair 
methods of competition. 

Mr. 0. R. Stites for the Commission. 
Ropieguet &: Ropieguet of St. Louis, Mo., for respondents. 

COMPLAINT. 

Acting in the public interest pursuant to the provisions of an Act 
of Congress approved September 2<3, 1914, entitled "An Act To 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes," the Federal Trade Commission charges that 
Interstate Fuel Company, a corporation, and White Ash Coal Com
pany, a corporation, more particularly hereinafter described and 
hereinafter referred to as respondents, have been and are using 
Unfair methods of competition in commerce in violation of the provi
sions of Section 5 of said Act, issues this complaint and states its 
charges in that respect as follows: 

PARAGRAPH 1. Respondent, Interstate Fuel Company, is a corpora
tion organized, existing and doing business under and by virtue of 
the laws of the State of Missouri, with its principal office and place 
of business in the city of St. Louis, in said State. Respondent was 
a.t all times hereinafter mentioned, and still is, engaged in the pur-

• 
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chase and sale of coal in wholesale and retail quantities in inter
state commerce. lt;J. the course and conduct of its said business, said 
respondent for the purpose and with the intent of filling orders, 
executing contracts and supplying its customers, purchases its said 
coal from a company or companies located in a State or States other 
than the State of Missouri and transports or causes said coal to be 
transported in interstate commerce from the point of purchase to 
purchasers residing in the State of Missouri andjor other States of 
the United States, and there is now and was at all times hereinafter 
mentioned, a constant current of trade and commerce in said coal 
purchased and sold by said respondent between and among various 
States of the United States. In the course and conduct of its said 
business, respondent continuously has been, and is now, in competi
tion with other individuals, partnerships and corporations similarly 
engaged in the sale of coal in commerce among the States of the 
United States. 

PAn. 2. Respondent, White Ash Coal Company, its corporate name 
having been previously changed from White Oak Fuel Company by 
amendment to charter, is a corporation organized, existing and doing 
business under and by virtue of the laws of the State of Missouri, 
with its principal office and place of business in the city of St. Louis, 
in said State. llespondent was at all times hereinafter mentioned, 
and still is, engaged in the business of selling coal as a wholesale 
merchant or jobber among and between various States of the United 
States, and there is now, and was at all times hereinafter mentiontd, 
a constant current of trade and commerce in said coal sold by said 
respondent between and among various States of the United States. 
In the course and conduct of its said business, respondent continu· 
ously has been, and is now, in competition with other individuals, 
partnerships and corporations similarly engaged in the sale of coal 
in commerce among the States of the United States. 

PAn. 3. Respondent, Interstate Fuel Company, trading as afore· 
said, at all times hereinafter mentioned, has offered for sale and sold 
in interstate commerce its coal under the trade name or brand "Mt. 
Olive,"" Mt. Olive Grade," and "Guaranteed. 1\ft. Olive Coal," which 
said coal is sold by respondent in competition with coal mined at Mt. 
Olive, Ill., or the immediate coal district or section, including, in 
whole or in part, the counties of Macoupin and Madison, in said 
State, but not including that portion of the said Madison County 
wherein respondent's coal is mined, said coal known and understood 
by a substantial part of the purchasing public as "Mt. Olive coal "; 
that said coal sold by respondent has a lower market value than the 

• 
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coal produced at the Mt. Olive mines, or the ~ines of said immediate 
district or section; that the sale by said respondent of its said coal 
as "Mt. Olive," "Mt. Olive Grade"· and "Guaranteed Mt. Olive 
Coal," has the capacity and tendency to mislead and deceive the pur
chaser into the belief that said coal was, and is, the product of the 
Mt. Olive mines, when in truth and in fact said coal is not the 
product of the said Mt. Olive mines or the mines of said immediate 
district or section. 

PAR. 4. Respondent, Interstate Fuel Company, as a means of in
ducing customers, prospective customers and the consuming public to 
purchase its coal, caused advertisements to be inserted in newspapers 
published in the city of St. Louis, State of Missouri, and circulated 
in commerce between and among the States of the United States, in 
which said advertisements and other advertising matter said re
spondent has published false and misleading statements or repre
sentations concerning its said coal, in which said advertisements and 
advertising matter its said coal was and is described as "Mt. Olive 
Grade" and" Guaranteed Mt. Olive Coal," when in truth :md in fact 
said coal is not the product of said mtnes located at or near Mt. 
Olive, Ill., generally recognized and understood by a substantial part 
of the purchasing public as marketing its said coal under the trade 
name or brand "Mt. Olive." 

PAR. 5. Respondent, White Ash Coal Company, trading as afore
said, at all times hereinafter mentioned, has offered for sale and sold 
in interstate commerce, its coal under the trade name or brand "~It. 
Olive" or "Mt. Olive White Ash," which said coal is sold by said 
respondent in competition with coal mined at Mt. Olive, Ill., or the 
immediate coal district or section, including, in whole or in part, the 
counties of Macoupin and Madison, in said State, but not including 
that portion of the said Madison County wherein respondent's coal 
is mined, known and understood by a substantial part of the pur
chasing public as Mt. Olive coal; that said coal sold by respondent 
has a lower market value than the coal produced at the Mt. Olive 
mines, or the mines of said immediate district or. section; that the 
sale by said respondent of its said coal as" Mt. Olive" or" Mt. Olive 
White Ash" has the capacity and tendency to mislead and deceive 
the purchaser into the belief that said coal was and is the product of 
the Mt. Olive mines, when in truth and in fact said coal is not the 
product of said Mt. Olive mines or the mines of the said immediate 
district or section. 

PAR. 6. Respondents, Interstate Fuel Company and White Ash 
Coal Company, trading as aforesaid, at all times hereinafter men-
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tioned, severally andjor cooperating together each with the other, 
offered for sale, sold and advertised in interstate commerce their 
said coal under the trade name or brand ":Mt. Olive," ":Mt. 
Olive White Ash,"" :Mt. Olive Grade," and "Guaranteed :Mt. Olive 
Coal," in competition with coal mined at :Mt. Olive, Ill., or the im
mediate coal district or section, including, in whole or in part, the 
counties of Macoupin and Madison, in said State, but not includ
ing that portion of the said Madison County wherein respondents' 
coal is mined, the use by said respondents of said trade names or 
brands in the sale of their coal, has the capacity and tendency to 
mislead and deceive the purchaser into the belief that said coal 
was the product of the Mt. Olive mines, when in truth and in fact 
the said coal sold by said respondents is not the product of said 
Mt. Olive mines or the mines of said immediate district or section. 

PAR. 7. The words ":Mt. Olive" when used by respondents as 
their trade name or brand in the sale of their coal or the use of 
the words "Mt. Olive" in connection with or in any way descrip
tive of their said coal, have been and are understood by a sub
st:mtial part of the purchasing public to mean coal mined at :Mt. 
Olive, Ill., or the immediate coal district or section, including in 
whole or in part the counties of :Macoupin and Madison, in said 
State, but not including the product of mines located at Edwards
ville in the said Madison County, Ill. The use by respondents of 
the words "Mt. Olive" or ":Mt. Olive White Ash" as their trade 
name or brand have the capacity and tendency to mislead and de
ceive the purchaser into the belief that said coal was and is the 
product of the Mt. Olive mines, when in truth and in fact said coal 
sold by said respondents is not the product of said mines or the 
mines of said immediate district or section. 

PAR. 8. The above alleged acts and things done by respondents 
are all to the prejudice of the public, and of respondents' competi
tors, and constitute unfair methods of competition in commerce 
within the intent and meaning of Section 5 of an Act of Congress, 
entitled "An Act To create a Federal Trade Commission, to define 
its powers and duties, and for other purposes," approved September 
26, 1914. 

REPORT, FINDUTGS AS TO THE FACTS, AND ORDER. 

Pursuant to the provisions of an Act of Congress approved Sep
tember 2G, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission issued and served a complaint upon the 
respondents, Interstate Fuel Company and 'Vhite Ash Coal Com-
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pany, charging them with the use of unfair methods of competition 
in commerce in violation of the provisions of said act. 

The respondent White Ash Coal Company having entered its ap
pearance and filed its answer herein, evidence was thereupon intro
duced in support of the allegations of the complaint and on behalf 
of respondent White Ash Coal Company, before an examiner of 
the Federal Trade Commission. Thereupon, this proceeding came 
on for final hearing, and the Commission having duly considered 
the complaint, the answer thereto and the evidence adduced, and 
being fully advised in the premises, makes this its report stating its 
findings as to the facts and conclusion: 

FINDINGS AS TO THE FACTS. 

PARAGRAPH 1. Respondent, Interstate Fuel Company, is a corpora
tion organized under the laws of Missouri, an.d. had its principal 
office and place of business in St. Louis, :Mo. It was incorporated 
in August, 1921, and from said date until l\farch 3, 1923, when it 
ceased to do business, was engaged in purchasing and selling coal 
in interstate commerce. It solicited orders from customers in the 
city of St. Louis, Mo., and purchased coal to fill same from mines 
located at Edwardsville and Collinsville, in the State of Illinois, 
and caused the coal so purchased to be transported by motor truck 
direct from the aforesaid mines to its customers in St. Louis, Mo. 
In the course and conduct of its business respondent was, until 
March 3, 1923, in competition with other persons, partnerships and 
corporations engaged in the retail selling of coal in St. Louis, Mo., 
including those retail dealers selling coal which was produced at 
Mount Olive and Staunton, in the State of Illinois. 

PAR. 2. Respondent White Ash Coal Company is a corporation or
ganized and existing under the laws of Missouri, with its office and 
principal place of business in St. Louis, Mo. For a period o:f nine 
years last past it has been and still is engaged in the business of 
buying coal and reselling same to retail coal dealers and carlot con
sumers throughout the several States of the United States. It causes 
coal so sold to be transported from Edwardsville, in the State of 
Illinois, direct to the aforesaid purchasers. In the conduct of its 
business said respondent has been and still is in competition with 
other individuals, partnerships and corporations likewise engaged 
in business, including those dealers selling coal which was produced 
at l\Iount Olive and Staunton, in the State of Illinois. 

PAR. 3. In the conduct of its business as aforementioned, re
spondent, Interstate Fuel Company, obtained its supply of coal from 
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mines located at Cpllinsville and Edwardsville, in the State of Illi
nois. It advertised in St. Louis newspapers and sold the coal so 
obtained under the trade name and brand "Guaranteed Mount Olive 
Coal" and "Coal Mount Olive Grade," in competition with coal 
mined at Mount Olive, Ill., or that immediate district lrnown to the 
trade and purchasing public as the "Mount Olive District." 

PAn. 4. Respondent White Ash Coal Company, in the conduct 
of its business, obtains its supply of coal from the aforementioned 
:Madison County Mining Company, at the latter's mine located at 
Edwardsville, Ill. It has, from time to time since 1916, advertised 
and still advertises in St. Louis telephone directories, and has other
wise, by means of curcnlars sent by mail to prospective purchasers, 
offered for sale and offers for sale, and has sold and still sells, coal 
so obtained under the trade name or brand," Mount Olive 'Vhite Ash 
Coal." Some of the aforementioned advertisements and circulars 
have contained, in inconspicuous type, the statement, "l\Iined at 
Edwardsville, Illinois." Respondent 'Vhite Ash Coal Company, in 
the conduct of its business as herein described has sold and sells its 
coal in competition with coal produced at Mount Olive and Staunton, 
in the State of Illinois. 

PAR. 5. For more than forty years last past there has been pro
duced and still is produced at Mount Olive, Ill., and in a small dis
trict contiguous to the said Mount Olive, including Staunton, in the 
State of Illinois, a coal having peculiar characteristics of fracture 
and composition which has become known to and designated by the 
trade and a substantial part of the consuming public as "Mount 
Olive Coal." Throughout the period aforementioned, coal produced 
at mines located in the said district has been extensively advertised 
and sold and is still advertised and sold as "Mount Olive Coal." 
'fhe coal from the aforementioned mines has become well and favor
ubly known to a substantial part of the consuming public because of 
the aforesaid advertising and sales and because of its high quality 
and the degree of care exercised by its producers in eliminating 
impurities therefrom. "Mount Olive Coal" has a higher market 
value than coal produced at Edwardsville, in the State of Illinois. 

PAn. 6. Coal mined at Edwardsville, and Collinsville, Ill., has 
never been designated as, or understood to be, "Mount Olive Coal," 
by the trade, or by a substantial part of the purchasing public. Coal 
produced at Edwardsville and Collinsville is generally regarded by 
the trade and purchasing public as inferior in quality to the afore· 
said Mount Olive Coal. 
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P .AR. 7. The words "Mount Olive" as used by respondents as de
scriptive of the coal sold. by them, as hereinbefore set out, have the 
capacity and tendency to mislead and deceive purchasers into the 
belief that the coal so advertised and sold is the product of mines at 
Mount Olive and Staunton, when, in truth, the coal advertised and 
sold by the respondents is not the product of the Mount Olive and 
Staunton mines. 

CONCLUSION. 

The acts and practices of the respondents as hereinabove set forth 
and under the conditions and circum!')tances set forth in the forego
ing findings as to the facts, are unfair methods of competition in 
commerce and constitute a violation of Section 5 of the Act of Con
gress approved September 2G, 1914, entitled "An Act to create a Fed
eral Trade Commission, to define its powers and duties, and for other 
purposes." 

ORDER TO CEASE AND DESIST, 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission, the answer of re
spondent White Ash Coal Company, and the testimony and evidence 
submitted, the trial examiner's report upon the facts and the ex
ceptions thereto, and the Commission having made its findings as to 
the facts with its conclusion that the respondent has violated the 
provisions of the Act of Congress Approved September 26, 1914, 
entitled "An Act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes," 

Now, therefore, it is ordered, That the respondent, Interstate Fuel 
Company, a corporation organized under the laws of Missouri, its 
agents, servants, representatives and employes, and the respondent 
White Ash Coal Company, a corporation organized and existing 
under and by virtue of the laws of Missouri, its agents, servants, 
representatives and employes, cease and desist from-

Making use of, by advertisement or otherwise, the words "Mount 
Olive," alone or in combination with other words in any way what
soever, in connection with the sale or offering for sale of coal in 
commerce, unless the said coal is produced at mines located at Mount 
Olive, Ill., or within a small district contiguous thereto, including 
Staunton, in the aforesaid State. 
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CoNSOLIDATED WooLEN MILLS Co., November 8,1923 (Docket 1003). 
Charge: Adopting and using misleading corporate name, and 

advertising falsely and misleadingly; in connection with the manu
facture and sale of knitted underwear, sweaters, hosiery, etc., and 
sale of blankets, overcoats, etc. 

Dismissed, after answer and trial, Commissioner Nugent dissent
ing, for the reason that respondent " Consolidated ·woolen Mills 
Co., has amended its articles of incorporation so as to change its 
name to 'Consolidated Knitting :Mills Co.'" 

Appearances: Mr. G. Ed. Rowland for the Commission; Mr. II. 
A. Rich of Rich & Roberts, Salt Lake City, Utah, for respondent. 

C. II. KnoNEBEROER & Co., November 13,1923 (Docket 508), 
Charge: Tying and exclusive contracts or dealings in violation 

of Section 5 of the Federal Trade Commission Act; in connection 
with the sale of coffee. 

Dismissed by the following order: 
"1Vhereas, an order to cease and desist was heretofore, to-wit, on 

the 2Gth day of May, 1920, entered .by the Federal Trade Commis
sion in the abov~entitled case, [see 2 F. T. C. 309] and 

"1Vhereas, the Federal Trade Commission has reconsidered its 
report containing its findings as to the facts and its conclusions in 
Eaid case, and the Commission being fully ad vised in the premises, 

"Now, therefore, it is ordered, that the order to cease and desist 
entered in the above-entitled proceedings on the 2Gth day of May, 
A. D., 1020, be, and the same is hereby, rescinded and vacated, and 
the complaint dismissed." 

Appearances: J.lr. Gaylord R. llawkins for the Commission; "Air. 
llenry Zoller, Jr. of Baltimore, Md., for respondent. 

TnE JonN H. WILKINS Co., INc., November 13, 1023 (Docket 500). 
Charge: Tying and exclusive contracts or dealings in violation of 

Section 5 of the Federal Trade Commission Act; in connection with 
the sale of coffee. 

Dismissed by an order identical with that entered in the Krone· 
berger case, immediately above. [See 2 F. T. C. 403] 

Appearances: Mr. Gaylord R. llawl~ins for the Commission; Mr. 
Frank J. II ogan of Washington, D. C., for respondent. 
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TnE LEVERING Con·EE Co., November 13, 1923 (Docket 510}. 
Charge: Tying and. exclusive contracts or dealings in violation of 

Section 5 of the Federal Trade Commission Act; in connection with 
the sale of coffee. 

Dismissed by an order identical with that entered in the Krone
berger case, immediately above but one. [See 2 F. T. C. 407] 

Appearances: Mr. Gaylord R. Ilawki-ns for the Commission. 

AnnAHAlll CoHEN, DoiNG BusiNEss AS PURITAN PRODUCTS Co., INc., 
November 26, 1923 (Docket 979). 

Charge: Simulation of trade name, labels and containers of a 
competitor; in connection with the manufacture and sale of a salad 
and cooking oil. 

Dismissed by the following order: 
Dismissed without prejudice for the reason that respondent "has 

discontinued business, and that his whereabouts, after diligent effort 
to ascertain same, can not be discovered." 

Appearances: Mr. Alfred M. Craven for the Commission. 

PENNSYLVANIA, NEw JERSEY & DELAWARE "\VnoLESALE GnocEns' 
AssociATIO~, ITS OF~"ICERs, MElllBERS OF ExECUTIVE CoMMITTEE AND 
l\bl\mEns, December 3, 102:3 (Docket, 951). 

Charge: Combining and conspiring; in connection with the pur
chase and sale of groceries, soap, soap products, and cooking fats. 

Dismissed, after answer and trial, Commissioner Nugent dissent
ing, without assignment of reasons. 

Appearances: Mr. Charles Melvin Neff for the Commission; Mr. 
Jokn A. Keppelman of Heading, Pa., for respondent. 

NATIONAL LEAD CoMPANY, December 21, 1923. (Docket !)00.) 
Charge: Resale price maintenance; in connection with the manu

facture and sale of white lead, red lead, litharge and other products 
used in the painting trade. 

Dismissed, after answer and trial, without prejudice or assign· 
ment of reasons, Commissioner Nugent dissenting. 

Appearances: Mr. Robt. 0. Brownell for the Commission; Mr. 
Charles TV. Pie1'8on and Air. L. A. Doherty of the firm of Alexander 
& Green of New York, N.Y., for respondent. 

RoYAL DuTcH CoMPANY oF TExAs, January 5, 1924 (Docket 9l:ID}. 
Charge: Simulating firm or business name of competitor; m 

connection with the sale of oil stock. 
Dismissed, after answer, without prejudice or assignment of 

reasons. 
Appearances: Mr. James M. Brinson for the Commission. 
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MADEIRA, HILL & Co. ET AL., January 31, 1924. (Docket 1077.) 
Charge : Combining and conspiring to enhance prices; in connec· 

tion with the mining and sale of anthracite coal. 
Dismissed, after answer and trial, without assignment of reasons. 

Commissioner :Murdock dissenting, Commissioner Thompson not 
present at the hearing and taking no part in regard to the findings 
or order. 

Appearances: Mr. Claude R. Porter for the Commission; Stetson, 
Jenning, Russell & Davis of New York City for Madeira, Hill & 
Co.; Mr. Preston Davie of New York City for Pattison & Bowns, 
Inc.; Ourt·is Fosdick & Belknap of New York City for Titan Fuel 
Corporation; and },f r. Thomas Gregory of New York City for 
Clement P. Brodhead, doing business as C. P. Brodhead Coal Co.1 

VAN CAMP P ACKINO Co. AND VAN CAMP PRODUCTS Co., February 
8, 1024. (Docket 446.) 

Charge: Guaranteeing against price decline; in connection with 
the manufacture, sale and distribution of food products. 

Dismissed by the following order: 
This procreding having been consolidated, by the Order of this 

Commission, made and entered on the 20th day of January, 1920, 
with the proceeding by this Commission against Helvetia :Milk Con
densing Company, et al. (Docket No. 227), having been dismissed, 
without prejudice, by the order of this Commission, made and en
tered on the 15th day of May, 1023 [see 6 F. T. C. 148]; 

Now therefore, it is ordered, that this proceeding be, and the same 
is hereby, dismissed, without prejudice, Commissioner Nugent dis
senting. 

Appearances: },fr. Edward L. Srnith for the Commission; Smith, 
Remster, Ilornbrook & Smith of Indianapolis, Ind., for respondents. 

E. \V. LYNCH DoiNG nosiNESS UNDER TilE NAME AND STYJ,E PoRE 
SILK HosiERY Co., February 1~, 1024. (Docket 1058.) 

Charge: Adopting and using misleading business or trade name 
and misrepresenting business status; in connection with the sale of 
hosiery. 

Dismissed, without prejudice, for the reason that respondent can
not be located. 

Appearances: lllr. E. J. Ilornibroolc for the Commission. 

'Othrrs joined as re~pondcntB ln this caiiQ were: Hartwell-Lester, Inc., and Lynn M. 
Ran~er. 
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PATENT VULCANITE RooFING Co. February 29, 1924. (Docket 
486.) 

Charge: Misrepresenting product, misbranding or mislabeling, 
and advertising falsely and misleadingly; in connection with the 
manufacture and sale of a composition felt-base roofing 'material. 

Dismissed, after answer, "on the ground that the respondent 
herein has been dissolved prior to April1921, subsequent to the date 
of issue of the complaint herein." 

Appearances: Mr . ./ohn R. Dowlan for the Commission; Mr. 
Edwin P. Grosvenor of Cadwalader, Wickersham & Taft, New York 
City, for respondent. 

TnE AMERICAN CAN Co., April29, 1924. (Docket 123.) 
Charge: Discriminating in price, tying or exclusive contracts or 

dealings (in violation of Sections 2 and 3, respectively, of the Clay
ton Act), and using long term contracts to stifle and suppress com
petition; in connection with the manufacture and sale of tin cans, 
canning machinery and canning accessories. 

Dismissed, after answer, stipulation and trial, without assignment 
of reasons. 

Appearances: Mr. E. 0. Alvord and Mr. G. Ed. Rowland for the 
Commission; Mr. L.A. Welles and Mr. P. G. Bartlett of New York 
City and Mr. Wade Eltia of 'Vashington, D. C., for respondent. 

THE AuEmCAN ToBAcco Co. oF THE PACIFIC CoAsT, AND THE 

'VnoLESALE TonAcco DEALERS OF PHoENIX, ARIZONA, Docket 1029; 
LIGGETT & MYERS ToBAcco Co., AND TIIE 'VHOLESALE ToBACco DEAL
Ens OF PHOENIX, AruzoNA, Docket 1030; P. LomLLARD Co., AND 
WnoLESALE TonAcco DEALERS OF PnoENIX, ARIZONA, Docket 1031; 
May 21, 1924. 

Charge: Agreeing, combining, and conspiring to fix and maintain 
resale prices; in connection with the sale of cigars, cigarettes and 
other tol;lacco products. 

Dismissed, after answer and trial, without prejudice or assign
ment of reasons. 

Appearances: Mr. Robt. N. McMillen for the Commission; Mr. 
John Walsh of Washington, D. C. and Mr. Junius Parker of New 
York City, for The American Tobacco Co., Inc. and The American 
Tobacco Co. of the Pacific Coast, Inc.; Mr. F. L. Fuller of New 
York City and Mr. Hiram W. Johnson, Jr. of San Francisco, Calif., 
for Liggett & Myers Tobacco Co., Inc.; Mr. lV. B. Bell of New 
York City and Mr. II. II. Shelton of Washington, D. C., for P. 
Lorillard Co., Inc.; Mr. Leon S. Jacobs of Phoenix, Ariz., for Bas
\Vitz Cigar Co., Inc. and The Mclczer Co., Inc.; Britton & Gray 
of Washington, D. C. and Lawler &: Degnan of Los Angeles, Calif. 
for Haas, Baruch & Co., Inc. .. 



542 FEDERAL TRADE COMMISSION DECISIONS, 

THE Onro 'VnoLESALE GnocEns' AssociATION Co., ET AL., Docket 
957, May 28, 1924. 

Charge: Combining or conspiring to coerce respondent's vendor 
manufacturers to guarantee against price decline the products bought 
of them by respondent members; in connection with the purchase and 
sale of groceries, food and tobacco products. 

Dismissed, after answer and trial, without assignment of reasons. 
Appearances: Mr. lV alter B. lV ooden and Mr. E. R. Blake for 

the Commission; Mr. George II. Silverman of Cincinnati, Ohio, for 
respondent Daniel Keilson; and Mr. Frank M. Raymund of Colum
bus, Ohio, and Mr. Andre'w Wilson of Washington, D. C., for Ohio 
'Vholesale Grocers' Association and other respondents. 

0NEPIECE lliFOCAL LENS Co., June a, 1924. (Docket 591.) 
Charge: Maintaining resale prices, and tying or exclusive con

tracts or dealings in violation of Section 3 of the Clayton Act; in 
connection with the manufacture and sale of onepiece bifocal lenses 
for optical purposes. 

Dismissed, after answer and trial, without assignment of reasons. 
Appearances: Jlfr. M. lJ. Clarke and Mr. J. T. OZark for the Com

mission; Mr. Virgil ll. Loclcwood of Lockwood & Lockwood of In
dianapolis, Ind., and Mr. Melville Church of Washington, D. C., for 
respondent. 

TonAcco PuonucTs Conl'ORATION, INc.; F Aur TonAcco Co., INc.; 
'fnE CINCINNATI "\VnoLESALE TonAcco AssoCIATION, its officers and 
members, June 10, 1924. (Docket 908.) 

Charge: Combining or conspiring to fix and maintain uniform 
resale prices; in connection with the sale of cigars, cigarettes and 
other tobacco products. 

Appearances: Mr. Edward L. Smith and Mr. Edwin B. Ilaas 
for the Commission; Mr. lVm. A. Ferguson of New York City and 
Mr. Il. Il. Shelton of Washington, D. C., for Tobacco Products 
Corporation and Falk Tobacco Co., Inc.; Mr. Clarence Dorger of 
Dorger & Dorger of Cincinnati, Ohio, for J anszen Grocery Co.; 
Mr. Alfred G. Allen of Cincinnati, Ohio, and Mr. Charles S. Moore 
of Washington, D. C., :for The Cincinnati 'Vholesale Tobacco Asso
ciation, its officers and members. 

Dismissed, after answer, stipulation and trial, without prejudice 
or assignment of reasons, by the following order: 

"Whereas, in each of four Complaints issued by this Commission 
and known respectively as Dockets Nos. 906, 907, 908 and 909, The 
Cincinnati Wholesale Tobacco Association, its officers and members 
are charged with the use of, among others, a certain unfair method 
of competition in interstate commerce, in that the said association, 

.. 



CASES DISMISSED, 543 

its officers and members by agreement among one another fixed and 
maintained uniform resale prices for cigarettes and other tobacco 
products; and whereas heretofore, to wit, on February 29, 1924, 
this Commission made its findings as to the facts in Docket No. 
909 aforesaid and on the same day served upon the said association, 
its officers and members an order requiring such association, its 
officers and members to cease and desist from using said unfair 
method of competition; 1 and whereas this Commission has not as yet 
held final hearing of either of the proceedings known as Dockets 
Nos. 906 and 907; and whereas, this Commission has duly consid
ered the testimony and evidence and the argument of counsel in 
this proceeding, Docket No. 908; 

"It is lwreby ordered, That the complaint in this proceeding, 
Docket No. 908, be and the same is hereby dismissed, without preju
dice, however, to such findings as to the facts and to such orders 
to cease and desist as may be made by the said Commission in said 
proceedings, Dockets Nos. 906, and 907, or either of them, and with
out prejudice to the findings as to the facts and to the order to 
cease and desist made by this Commission against the said Cincin
nati Wholesale Tobacco Association, its officers and members in the 
said proceeding, Docket No. 909, aforesaid. 

"By the Commission, Commissioner Thompson dissenting in 
attached memorandum." 

Dissent by Commissioner Thompson. 

It is with regret that I find myself unable to agree with my asso
ciates in the dismissal, as to the Falk Tobacco Company, of the com
plaint in the above entitled case. 

llroadly speaking, the complaint charges the Cincinnati Tobacco 
J obbcrs Association, its officers and members, first, with a price fix
ing combination, agreement and understanding among themselves, 
and second, with a price fixing combination agreement and under
standing with the Falk Tobacco Company, a subsidiary of The To
bacco Products Corporation, which is also named as respondent. 

As to the first of the above mentioned charges, the association, its 
officers and members, have been ordered in another proceeding, 
?amely, Docket 909, to desist from such practice. As I understand 
It, the dismissnJ of my associates of the first charge is not due to the 
fact that there was not sufficient proof to support an appropriate 
order to cease and desist a~ainst the Jobbers Association on the 
charge of price fixing and combination in restraint of trade, but was 
because the order issued in Docket 909, covered this feature and it 
--------------------------------------------------------

1 Reported 1u 1 F. T. C. 3-.H. 



544 FEDERAL TRADE COl\IMISSION DECISIONS, 

would have been simply a repetition to repeat the order in the present 
case. 

As to the second charge, however, since I am of the opinion that 
the Falk Tobacco Company conspired with the association to assist 
it in maintaining its price fixing combination, the order to cease 
from these practices should be repeated in the present case. 

The action of the Falk Tobacco Company, and its relationship to 
the Tobacco Association is laid bare in correspondence between wit
ness Dales, a division manager of the Falk Tobacco Company, and 
the officers of the said company (Exhibits 46, 47, 52, 57 and 58).1 

The Falk Company's methods involved a request on its part to its 
salesmen to keep the company posted as to price-cutters; cutting off 
of price-cutters from the Tobacco Company's direct list; the refusal 
to put price-cutters on its direct list; the request by the Falk Com
pany (Exhibits 147, 148)1 that its division manager, Dales, learn 
whether the association had any objection to the Falk Company's 
putting certain jobbers and in particular a former price-cutter by 
the name of Fennell, whose record was familiar to the company, on 
its price-list; the failure to put Fennell on its price-list until he had 
become a member of the association, and until the Falk Company 
had secured the consent of the association that he be put on said 
price-list. 

The relationship of the Falk Tobacco Company in supporting the 
association's price-fixing practices is also demonstrated (Exhibits 
41, 42, 43 and 44)1 in the case of Lewis Brothers of Cincinnati, who 
had applied to be put on the direct list of the Falk Tobacco Company, 
and were refused that privilege solely because Lewis Brothers had 
sought to induce some of the jobbers of that community not to join 
the respondent association. 

Summarizing, the evidence shows, first, that the association was n. 
price fixing combination; second, that the Falk Tobacco Company 
did not put on its direct list jobbers outside the association, unless 
they were approved by the association or became members of the 
association; third, that the Falk Tobacco Company refused to sell 
those who did not maintain prices as required by the association. 

The Falk Tobacro Company has urged that because, for four and 
one-half years after May, 1918, it added only five jobbers to its di
rect Jist, and that because only one, the said Fennell, was added 
during the year 1921, it resale price maintenance system, it it hacl 
any, was not extensive. This state of facts, in my opinion, shows 
on the contrary the high degree in which the resale price maintenance 
system of the company was perfected. 

a Not publlshed. 
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The cooperation of the Falk Tobacco Company with the Jobbers 
Association is, in my opinion, so clear from the evidence that I am 
compelled to dissent from the view taken by my associates that there 
was lack of evidence in this case of conspiracy between the Falk 
Tobacco Company and the association. 

I am, therefore, of the opinion that an order should issue against 
the Cincinnati Tobacco Jobbers Association, its officers and members, 
and against the Falk Tobacco Company requiring them to cease and 
desist from the practices set forth in the complaint. 

T. S. SouTHGATE, TRADING UNDER THE NAME AND STYLE OFT. S. 
SouTHGATE & Co., AND LEXINGTON GROCERY Co. AND TAYLOR llnos. 
& CoMPANY INc., TRADING UNDER THE NAME AND STYLE OF SoUTH
:ERN SALT Co., June 25, 1924. (Docket 935.) 

Charge: Advertising falsely and misleadingly, misrepresenting 
products, and misbranding or mislabeling; in connection with the 
purchase and sale of salt. 

Dismissed, after answer and stipulation, without prejudice or 
assignment of reasons. 

Appearances: Mr. G. Ed. Rowland for the Commission. 

DowERS DnonmRs, INc., ET AL., June 25, 1924. (Docket 993.) 
Charge: Cooperating to maintain and enforce resale price main

tenance and to eliminate price competition; in connection with the 
sale of coffee. 

Dismissed, after answer and trial, without assignment of reasons. 
Appearances: llfr. Richard P. 1V ltiteley for the Commission; 

Mr. R. E. Cabell of Cabell & Cabell of Richmond, Va. for Dowers 
llrothers, Inc. and Mr. Stephen Nettles of Greenville, South Caro
lina, for other respondents. 

TnE CHARLES II. ELLIOTT Co., July 1, 1924. (Docket 1000.) 
Charge: Commercial bribery; in connection with the manufacture 

and sale of jewelry, stationery, printing and engraving products 
suitable for use by high schools, colleges, universities, etc. 

Dismissed, after answer and trial, without prejudice or assign
:rnent of reasons. 

Appearances: Mr. E. J. llornibrook for the Commission; Mr. 
Edw. llopldnson, Jr. of Dickson, Beitler & McCouch of Philadel
Phia, Pa., for respondent. 

CANADA DnY GrNGER ALE, INc., ET AL, July 1, 1924. (Docket 
1007.) . 

Charge: Misbranding; in connection with the manufacture and 
sale of ginger ale. 
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Dismissed, after answer and trial, without assignment of reasons. 
Appearances: lllr. E. J. llornib'roolc and Mr. II. A. Babcock for 

the Commission; ·Mr. Eugene Congleton of Rounds, Hatch, Dilling
ham & Debevoise of New York City and Mr. Daniel R. Forbes of 
Washington, D. C., for respondents. 

F. 1\f. STAl\IPER Co., July 1, 1024. (Docket 10-10.) 
Charge: Cutting off competitors' supplies; in connection with the 

purchase and sale of produce, including poultry, eggs and cream. 
Dismissed, after answer and trial, without assignment of reasons. 
Appearances: Mr. 111. ltf ark ham Flannery for the Commission; 

Hunter & Chamier of Moberly, 1\Io., for respondent. 

TnE STANDARD REGISTER Co., July 3, 1024. (Docket 1019.) 
Charge: Disparaging a competitor and its products, intimidat

ing customers of a competitor, and instituting and threatening to 
institute, suits, not in good faith; in connection with the manufac
ture and sale of manifolding or autographic registers and the sup
plies therefor. 

Dismissed, after answer and trial, without assignment of reasons. 
Appearances: Mr. Alfred M. Craven for the Commission; lJ r. 

lV. B. Turner of E. II. & ,V. ll. Turner of Dayton, Ohio and lllr. 
Alfred M. Allen of Allen & Allen of Cincinnati, Ohio, for respondent. 

ADOLPHE Scnwon, INc., July 11, 1924. (Docket 801.) 
Charge: Adopting and using misleading course of conduct in con· 

nection with the purchase anti sale of imported watch movements. 
Dismissed, after answer and trial, without assignment of reasons. 

Commissioner Nugent dissents. 
Appearances: Mr. Th071Ia8 II. Balcer, jr., for the Commission; 

II. A. & 0. E. lleydt, of New York City, for respondent. 

TIIE AMERICAN Ton!cro Co., INc., AND TIIE CINCINNATI 'VnoLE
SALE TonAcco AssN., ET AL. (Docket 90G.) LIGGETT & 1\[YEnS 
TonAcco Co., INc., AND THE CINCINNATI 'Vnot.ESALE Ton.\CCO AssN., 
1."1' AL. (Docket 907.) July 18, 192·1. 

Charge: Combining or conspiring to fix anti maintain uniform 
resale prices; in connection with the sale of cigars, cigarettes, and 
other tobacco products. 

Dismissed, after answer, stipulation and trial, without prejudice 
and assignmeMt of reasons, Commissioner Thompson dissenting, by 
the following order: 

Whereas, in the complniPit issued by this Commission in this pro
creding and in the complaint issued by this Commission in another 
proceeding known ns Docket No. 900, The Cincinnati 'Vholcsale 
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Tobacco Association, its officers and members, are charged with the 
use, among others, of a certain unfair method of competition in inter
state commerce in that the said association, its officers and members 
by agreement among one another fixed and maintained uniform 
re-sale prices for cigarettes and other tobacco products; and whereas 
heretofore, to-wit, on .February 29, 1!>24, this Commission made 
its findings as to the facts in Docket No. 90!> aforesaid and on 
the same day served upon the said association, its officers and 
members an order requiring the said association, its officers and 
members to cease and desist from using said unfair method of 
competition ;1 and whereas this Commission has duly considered tl1e 
testimony and evidence and the argument of counsel in this pro
ceeding, Docket No. !>OG. [!>07 in the other case.] 

It is hereby ordered, That the Complaint in this proceeding, Docket 
No. !)OG [!>07 in the other case], be and the same is hereby dismissed 
without prejudice, however, to the findings as to the facts and to 
the order to cease and d<'sist made by this Commission against the 
£aid Cincinnati Wholesale Tobacco Association, its officers and 
members in the said proceeding, Docket No. 909 aforesaid. 

Dy the Commission, Commissioner Thompson dissenting. 
Appearances: Mr. Robt. N. McMillen for the Commission; Mr. 

Jolm Walsh of Washington D. C., nnd Mr. Junius Parker, of New 
York City, for American Tobacco Co., Inc.; !l!r. Clarence Dorger, 
of Dorger & Dorger, of Cincinnati, Ohio, for J anszen Grocery Co.; 
Air. Alfred G. Allen, of Cincinnati, Ohio, and Mr. Charles S. Moore, 
of Washington, D. C., for the Cincinnati Wholesale Tobacco Associa
tion, its officers u.nd members; and Dunnington, lV alker & Gregg 
and Mr. F. L. Fuller, of New York City, for Liggett & Myers To
bacco Co., Inc. 

ScoTCH lV'oOJ.F.N 1\IrLLs, July 18, 1924. (Docket !)40.) 
Charge: Assuming misleading firm or business name, and adver

tising falsely and misleadingly; in connection with the manufac
ture and sale of men's clothing. 

Dismissed, after answer, stipulation and trial, without assign
ment of reasons. 

Appearances: Mr. G. Ed. Rowland for the Commission; Mr. Isaac 
S. Rothschild and Mr. Arthur B. Schaffner, of Chicngo, Ill., and 
Covington, Burling & Rublee, of 'Vashington, D. C., for respondent. 

'I:,.,Jul·h·d lu 7 11'. ·r. c. 3:il. 





APPENDIX I. 

ACTS OF CONGRESS FROM WHICH THE COM· 
MISSION DERIVES ITS POWERS. 

FEDERAL TRADE CO~IMISSION ACT.1 

[Approved Sept. !!6, 1914.] 

[Punuc-No. 203-63o CoNcnEss.] 

[II. R. 15G13.] 

AN ACT To create n l<'etlPral Trotlc CommlsRion, to dcftne Its powers and 
duties, and !or other purpoHcs. 

Sec. 1. CREATION AND 'ESTABLISHl\lENT OF THE COl\1. 
l\IISSION. 

11e it enacted by the Senate and llouse of Representa
tivetJ of the U1filed States of Arnerica in Congress as
sembled, That a commission is hereby created and e~tab
lished, to be known as the Federal Trade Commis~ion 
( l • f d h • • ) 1 • 1 1 11 FIve cornmilleremafter re erre toast e comnuss10n , w uc 1 s 1a •i~ners. AP: 

, pot ntcd hy Pre, I· 
be CGmposed of five COmmissiOners, who shall be appointed d ~ n t. by aml 

wtlh, etc. N o t 
by tlw President by and with the advice and consent of more than three 

' from same po-
tho Senate. Not more than three of the commissioners Iitlcal party. 

shall be members of the same political party. The fir::;t 
commissioners appointed shall continue in office for terms 
of three, four, five, six, and seven years, respectively, 
from the date of the taking effect of this Act, the term of 

1 This act hns b~PD annotntPtl up to July 1, 1921, and mny be found, 
Ro amwtntr•cl, In Volume 111 of the Commission's HPportR. lt!'portetl de· 
CIRiuns of the courts ior the penod covered by tit!~ volume (Nov. 5, HJ23, 
to July :!0, 19!!4) antl arising UtHh•r this act nt·e print('() In full In Appen
dix II herrof (see infra, p. 5R!l ('t seq.), rrevlouxly reported decl~luna 
Will Le found set forth In AppPudlx II of Yoluuws II-VI, Inclusive, of 
the CommiHH!on'a Reports. 

It should be 110tcd that the jurlsull'tlon of the ComrnlsHion Ia limited 
by the "l'ockerH nnd StockyardH Act, 1921,'' npproved Aug. 15, 1921, 
ch. G4, 4!! f\tnt. 159, s~c. 4011 of said A<'t provhlln;.: thnt "on and after the 
E'nnctmPnt of this Act nnd so long as It rt•mnlns In eiTect the· Ft'dt•rnl 
'frnde ComnriK>~Ion shllll have no power or juriRdlctlon so !nr as relntlng 
to any mutter which by this Act Is mnde subject to the juriNtllctlon of the 
Rl'('rNnry [ot Agt•lculture] I'XO!'pt In casl'!l In wblch, before the enactment 
?t this Act, complaint has he<>n served under sec. 5 of the Act, entitiE'd 
An Act to create ft FPII<'rol Trnde Commission, to deflne Its powers and 

88231"-2(}-voL 7-30 (i-19 
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See. 1. CREATION AND ESTABLISHMENT OF THE COM· 
1\IISSION-Contlnued. 

(~ach to be designated by the President, but their succes-
1e:fr:. r m • seven sors shall be appointed for terms of seven years, except 

that any person chosen to fill a vacancy shall be appointed 
only for the unexpired term of the commissioner whom he 

Chainnantobe 1 11 d Th · • } 11 h } ' chosen by com- H 1a succee . e commissiOn s 1a c oose a c 1a1rman 
mi~·~:;it other from its own membership. No commissioner shall engage 
~~:'l.ness prohib- in any other business, vocation, or employment. Any 
Pr~id'::~t~ai by commissioner may be removed by the President for in-

efficiency, neglect of duty, or malfeasance in office. A 
Vacancy not to • th • • 1 11 • • th • ht f Impair exercise ,·acancy Ill e COmmiSSIOn S 1a not Impair e rig 0 

of power by re· h • • · · • 11 h f "!aining commis· t e remammg commissiOners to exercise a t e powers o 
stoners. the commission. 

s_eai Judicially The commission shall have an official seal which shall noticed. ' 
be judicially noticed. 

See. 2. SALARIES. SECRETARY. OTHER EMPLOYEES. 
EXPENSES OF THE COl\11\IISSION. OFFICES. 

Comm{seionrt'R • 
salary, uo,ooo. SEc. 2. That each commissiOner shall receive a salary of 

$10,000 a year, payable in the same manner as the salaries 
of the judges of the courts of the United States. The 

dutiPB, and tor otiH•r purposes,' approved S£>pt. 20, 1016, or UD!lcr sec. 11 
ot the Aet, entitled 'An Act to supplement existing laws against unlawful 
re8traluts and monopolies, and for other purposes,' 11pproved Oct. 1:5, 
1U14, 11nd except when the Secretary of Agrlculturf, In the exercise of his 
duties hereunder, ~linn reques of the said J:o'ederai Tr11de Commls~;lon that 
It mnke Investigations and report In any case." 

In connection with the history In Congress of the FedPral Trade Com· 
miHslon Act, sPe oddress of President Wilson delivered at a joint session 
on Jon. 20, 1914 (Congressional Record, vol. 51, pt. 2, pp. 1002-1964, 
O:ld Cong., 2d sess.) ; r!'port of Srnntor Cummins from the Committee on 
Interstate Commereee on Control of Corporations, Persons, and Firms en· 
goged In Interstate Commerce (Feb. 26, 1913, 02d Cong., 3d seRs., Rept. 
No. 1326) ; Hearings on Interstate Trade Commission before Committee 
on Interstate and l•'orelgn CommPrce of the House, Jan. 30 to Feb. 16, 
1914, 63d Cong., 2d sPss.; Interstate Trude, Hearings on Bills relating to 
Trust Ll'glslntlon before Senate Comnrlttee on Interstate Commerce-, 2 
vols., O:Jd Cong., 2d 8l'IIS.; !'('port of Mr. Covington from the Douse Com· 
mlttee on Interstate and Foreign Commerce on Interstate Trade Commls· 
elon (Apr. 14, 1914, 63d Cong., 2d IIC88., Rept. No. :533) ; also parts 2 
and 3 of snld report presenting the minority views respectively of Messrs. 
Strvens and Lnll'erty; report of Senator Newlnnds from the Committee 
on Inter~tnte Commerce on Fedeml Trade Commlfl!;lon (June 13, 1914, 6:-ld 
Con g., 2d sess., Rept. No. :507) and debat~s and speeches, among others, 
ot Congre~<Hmen Covington for (references to Congressional R-ecord, 6:Jd 
Cong., 2d sess., vol. :51), part 9, pp. 8840-8849; !lOllS; 14925-14033 (part 
1:5) ; lllcklnson tor, pnrt ll, pp. 9189-9100; Mann against, part 1:5, pp. 
14039-141)40; Morgan, p11rt 9, 8854-8857, !l003-ll064, 141l41-141l43 (part 
1:5); Sims tor, 141l40-14941: Stevena of N. II. tor, 0063 (part llJ: 
141l41 (part 15); SteVPDS of Minn. for, 8849-88:53 (part ll); 14933-
14931) (part 15) : and of Senators Borah ngalnst, 1118G-1118!l (part l1) : 
11232-11237, 112!l8-ll:l02, 11600-11001 (part 12); Bramlegee agnlnMt, 
12217-12218, 12220-12222, 12261-12262, 12410-12411, 12702-12804 (part 
13), 1310:1-13105, 13209-l:l:lOl; Clapp ngalnMt, 11872-11873 (part 12), 
13061-13065 (part 13), 1:1143-13146: 13301-13302; Cummins for, 11102-
11106 (part 11), 11379-11389, 11447-11458 (part 12), 11:528-11:539, 
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commissiOn shall appoint a secretary, who shall receive .efr~~!;,tm~"if! 
a salary of $5,000 a year, payable in like manner, and it ary, ' 5

•
000

• 

h h . fi h t' 0 t h e r e m · s all ava authonty to employ and x t e compensa wn ploy ...... salariea 
. . I k d fixed by Commill· 

of such attorneys, special experts, exammers, c er s, an aion. 
other employees as it may from time to time find neces-
sary for the proper performance of its duties and as may 
be from time to time appropriated for by Congress. 

With the exception of the secretary, a clerk to each ret~~~P~r:;;.;,~ 
• • h d h • l t .1 sioners' clerks, CommiSSiOner, t e attorneys, an SUC speCia ex per S anu and such special 

· h • · f · to • fi d experts and ex-exammers as t e commiSSiOn may rom time time n aminers as com-
£ h d f • k ll l f th mission may find necessary or t e con uct 0 Jts wor 'a emp oyees 0 e necessary, all 

. . h 11 b f h l . fi d • 'l • employees p a r t commissiOn s a e a part o t e c ass1 e ClVl serviCe, of cla .. illeu serv· 

and shall enter the service under such rules and regula- Ice. 
tions as may be prescribed by the commission and by the 
Civil Service Commission. 

All f th f h • · • 1 d' 11 Expenses of 0 e expenses 0 t e commiSSIOn, 1nc U mg a commission al· 
f t t t • • d b th lowed ami paid necessary expenses or ranspor a 1011 1ncurre y eon presentation 

' · b l • 1 d h ·· .l of itemized &II· COmmlSSIODei·s or J t 1e1r emp oyees Uil er t Clr Oruers, proved vouchera, 
in making any investigation, or upon official business in 
any other places than in the city of 'Vashington, shall be 
allowed and paid on the presentation of itemized vouch-
ers therefor approved by the commission. 

12873-1287:1 (part 13), 12912-12024, 12087-12002, 13045-130;)2, 14768-
14770 (pnrt 1:1); llollls tor, 11177-11180 (pnrt 11), 12141-12140 (pnrt 
12), 12151-12Hi2; Kenyon tor, 13155-13160 (part 13); Lew!~ tor, 
11302-11307 (part 11), 12924-12033 (part 13); Llppit agalnijt, 11111-
11112 (pnrt 11), 13210-13219 (part 13); Newlands tor, 9030 (pnrt 10), 
10378-10378 (part 11), 11081-11101, 11100-11116, 11594-11;:;D7 (part 
12) ; Pom~>rene tor, 12870-12873 (part 13), 12003-12000, 13102-13103; 
!teed against, 11112-11110 (part 11), 11874-11876 (pnrt 12), 12022-
12020, 121:10-121:11, 12530-125~1 (pnrt 13), 12933-12930, 13224-13234, 
14787-14791 (part 1:1); Robinson tor, 11107 (part 11), 11228-11232; 
BnuMmry tor, 11185, 11591-11594 (part 2) ; Shlel<ls against, 13050-
13061 (part 13), 13146-13148; Sutherland against, 11601-11604 (part 
12), 12805-12817 (part 13), 128~5-12862, 12980-12086, 13055-13056, 
13100-13111; Thomas against, 11181-11185 (part 11). 11508-11000 (pnrt 
12), 12862-12800 (part 13), 12078-12980; Townsend against, 11870-
11872 (part 12); and Walsh for, 13052-13054 (part 13). 

See also Letters from the, Interstate Commerce Commission to the 
chn!l·mau of the Committee on Int"'rstate Commerce, submitting ct>~·taln 
suggestions to the b!II creating an Interstate Tra<le Comrnl~slon, t!Je first 
Lelng a letter from lion. c. A. Prouty dute(] Apr. 9, 1014 (printed tor 
the u~e ot tho Commlttl'e on Interstate Commercl', 03d Cong., 2d sess.) ; 
letter from the Commissioner of Corporations to the chairman of the 
Committee on Interstate Commerce, transmitting certain suggestions, 
relative to the b111 (II. n. 15613) to create a Federal Trade Commission, 
flrMt lett~r datp<J July 8, 1014 (printe<l tor the use of the Committee on 
Interstate Commerce, 63(] cong., 2<1 sess.); brll'f by the Bureau of Cor
P0l'Btlons, relnt!ve to sec. :1 of the bill (H. R. 15613) to create a 
J.'e<Jernl Trude Commission, dated Aug. 20, 1014 (printed tor the use of 
the Committee on IntPrstate Commerce, 63d Cong., 2d se~.) ; brief by 
George Rubh•e relative to the court review tn the bill (II. n. 15013) to 
ereate a Fe<lerRI Trade CQmmlsslon, dated Aug. 25, 1914 (printed tor tbe 
use of the Committee on Interstate Commerce, 03d Cong., 2d sess.); and 
dissenting opinion ot Justice llrandela In Federal Trade Commission Y. 

Gratz, 253 U. S. 421, 420-442. (See case aJso tn Vol. II of Commll· 
lion's lleclslonw, p. :104 at pp. ri70-:i79.) 
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Sec. 2. SALARIES. SECRETARY. OTHER EMPLOYEES. 
EXP'ENSES OF TilE COMl\IISSION. OPPICE8-Continued. 

ma~o.:,r 1:1!!1~1~ Until otherwise provided by law, the commission may 
omre.. rent suitable offices for its use. 

Auditing o! RC· The Auditor for the State and Other Departments 
counts. 

shall receive and examine all accounts of expenditures 
of the commission. 

Sec. 3. llUREAU OF CORPORATIO'NS. OFFICE OF THE 
COMMISSION. PROSECUTION OF INQUIRIES. 

Dure~u o! Cor- SEc. 3. That upon the orrranization of the commission 
porat1ons ab· • 0 

""~b~d by eom- and electwn of its chairman, the Bureau of Corporations 
JUUi8lOD. 

and the offices of Commissioner and Deputy Commis-
sioner of Corporations shall cease to exist; and all pend
ing investigations and proceedings of the Bureau of Cor
porations shall be continued by the commission. 

l 
c I e r k •· .. dm· All clerks and employees of the said bureau shall be 

p oye('8, recor s, 
papers, P•?r~rty, transferred to and become clerks and employees of the 
appro p r UltiOHtl, 

tranofe,rred to commission at their present grades and salaries. All 
Comm isswn. 

records, papers, and property of the said bureau shall 
become records, papers, and property of the commission, 
and all unexpended funds and appropriations for the use 
and maintenance of the said bureau, including any allot
ment already made to it by the Secretary of Commerce 
from the contingent appropriation for the Department 
of Commerce for the fiscal year nineteen hundred and 
fifteen, or from the departmental printing fund for the 
fiscal year nineteen hundred and fifteen, shall become 
funds and appropriations available to be expended by 
the commission in the exercise of the powers, authority, 
and duties conferred on it by this Act. 

Principal omce The principal office of the commission shall be in the In W11sinn~orton, 

but Commi .. •ion city of Washin!!'ton but it may meet and exercise all its may m.et eL.e- 1::> I · 

where. powers at any other place. The commission may, by one 
May P.ro•PCute or more of its members, or by suc,1 examiners as it may 

any lnqmry any· • • • • d • 
whpre In United desrgnate, prosecute any mqmry necessary to Its utles 
States. • f U . d S m any part o the mte tatcs. 

Sec. 4.-DEFINITIONS. 

SEc. 4. That the words defined in this section shall 
have the following meaning when found in this Act, to 
wit: 

N Commerce." " Commerce " means commerce among the several 
States or with foreign nations, or in any Territory of 
the United States or in the District of Columbia, or be
tween any such Territory and another, or between any 
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such Territory and any State or foreign nation, or be
tween the District of Columbia and any State or Terri
tory or foreign nation. 

553 

"Corporation" means any company or association in- "Corporation.'' 

corporated or unincorporated, which is organized to carry 
on business for profit and has shares of capital or capital 
stock, and any company or association, incorporated or 
unincorporated, without shares of capital or capital stock, 
except partnerships, which is organized to cary on busi-
ness for its own profit or that of its members. 

"Documentary evidence" means all documents, papers, ."Documentary 
e\'1 dcnce •' 

nnd correspondence in existence at and after the passage · 
of this Act. 

"Acts to re()'ulate commerce" means the Act entitled "Acta to r•~ru-
o late commerce." 

"An Act to regulate commerce," approved February four-
teenth, eighteen hundred and eighty-seYen, and all Acts 
amendatory ther~of and supplementary thereto. 

"Antitrust acts" means the Act entitled "An Act to "An tltrueL 
acts" 

protect trade and commerce against unlawful restraints · 
and monopolies," approved July second, eighteen hun
dred and ninety; 2 also the sections seventy-three t<1 
seventy-seven, inclusive, of an Act entitled "An Act to 
reduce taxation, to provide revenue for the Government! 
and for other purposes," approved August twenty
seventh, eighteen hundred and ninety-four; and also the 
Act entitled "An Act to amend sections seventy-three and 
seventy-six of the Act of August twenty-seventh, eighteen 
hundred and ninety-four, entitled 'An Act to reduce taxa
tion, to provide revenue for the Government, and for 
other purposes,'" approved February twelfth, nineteen 
hundred and thirteen. 

Sec. 5. UNFAIR COMPETITION. COMPLAINTS, FIND
INGS, AND ORDERS OF COl\IMISSION. APPEALS. 
SERVICE.' 

SEc. 5. That unfair methods of competition in com- Unfair methods 
unlawful. 

Inerce are hereby declared unlawful. 
The commission is hereby empowered and directed to Commis•ion to 

prevent. Banks 
Prevent persons partnerships or corporations except a_nd common car-

' l • l ners excepted. 
banks, and common carriers subject to the Acts to regu· 
late commerce, from using unfair methods of competitior . . 
m commerce. 

1 For text o! Sherman Act, Sl'e footnote on pp. 564-565. 
1 Jur!Htllctlou of Commlslon under thiH section Jlmltetl by sec. 406 of 

the " Packers and Stockyartls Act, 1!!21," approveu Aug. 15, 1!!21, ch. 64, 
•2 Stat. 15!l. See second paragraph ot footnote on p. :H!l. 
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Sec. 5. UNFAIR COJ\IPETITION. COMPLAINTS, FIND
INGS, AND ORDERS OF COl\11\IISSION. APPEALS. 
SERVICE-continued. 

Commission to 'Vhenever the commission shall have reason to believe 
!BSue complaint J h' · 1 
when unfaIr that any SUC 1 person, partners Ip, or COrporatiOn laS 
method used anti • • f . h d f . . . 
to pulllic inter· been or IS usmg any un a1r met o o compcbtwn m 
est. commerce, and if it shall appear to the commission that 

a proceeding by it in respect thereof would be to the in
onT~.:e;~~J~'::~ terest of the public, it shall issue and serve upon such per
w 1 t.h notice ot son partnership or corporation a complaint statinO' its hearmg. ' · l ,.., 

charges in that respect, and containing a notice of a 
hearing upon a day and at a place therein fixed at least 
thirty days after the service of said complaint. The per-

ha~:·~~~~~ a~~ son, partnership, or corporation so complained of shall 
~~~~ •• ~~ show have the right to appear at the place and time so fixed 

ami show cause why an order should not be enterPd by 
the commission requiring such person, partnership, or 
corporation to cease and desist from the violation of the 

Intervention al- 1 h d • 'd 1 · t A lowed on apvll· aw SO C arge lll Sill COmp am . ny person, partner· 
~!~i~ anti good ship, or corporation may make application, and upon 

good cause shown may be allowed by the commission, to 
intervene and appear in said proceeding by counsel or in 

Teot!monyto be person. The testimony in any such proceeding shall be 
j~~u~~~ ~1ed:rit· reduced to writing and filed in the office of the commis

sion. If upon such hearing the commission shall be of 
. 1~ method ,,ro. the opinion that the method of com1)etition in question is 

h1Lltted, Commla· 
aiontttto m • k et l)rohil>ited by this Act, it shall make a report in writing 
wr en repor 
•t•tin~t flndin~t•. in which it shall state its findinO'S as to the facts and shall 
and to l1!8ue and b ' 

I e r V e order .to isSUe and CllUSe tO be Served On SUCh person partnership 
cek&e and destst ' l 
on reapondent. or corporation an order requiring such person, partner-

ship, or corporation to cease and desist from using sueh 
'Modiflcatlon or method of competition. Until a transcript of the recorrl 

o<-ttinll' a•i<le by • I h • h Ill b fil d • • • f the commis:.ton m sue 1 earmg s a 1a ve een e m a ctrcmt court o 
ot Ill order. ] f h U • d S h • f • d d } appea so t e mte tates, as erema ter prov1 e , t 10 

commission may at any time, upon such notice and in such 
manner as it shall deem proper, modify or set aside, in 
whole or in part, any report or any order made or i~sued 
by it under this section. 

Dlll<lherlienr~ of If such person, partnership, or corporation fails or 
order. Apphca· L } d h • • J • J 
tion to Circuit neglects to ouey sue 1 or er of t e commiSSIOn w ule t le 
Court of Appeal' , , • • 
by Oommillliion. same is m effect, the commiSSIOn may apply to the ctr· 

cuit court of appeals of the United States, within any 
circuit where the method of competition in question wus 
used or where such person, partnership, or corporation 
resides or carries on business, for the enforcement of 
its order, and shall certify and file with its applica· 
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tion a transcript of the entire record in the proceeding, 
including all the testimony taken and the report and 
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order of the commission. Upon such filing of the appli- co!J.t 1:N'o~icebJ 
cation and transcript the court shall cause notice thereof ~e:~o;ue~~rmPn~ 
to be served upon such person, partnership, or corpora- :r;:it;~r!~o~~: 
t• d tl h 11 h • • d' • f h d milo!ion'a ortler wn an 1ereupon s a ave JUriS Ictwn o t e procee - · 
mg and of the question determined therein, and shall 
have power to make and enter upon the pleadings, testi-
mony, and proceedings set forth in such transcript a de-
cree affirming, modifying, or setting aside the order of the 

• • Th fi l' f th . • t th Oommf .. ion'a commiSSIOn. e ll( mgs o e commiSSIOn as o e findings. Conclu· 

f t 'f t d b t t' h 11 b 1 • sive if supported ac s, 1 suppor e y es Imony, s a e cone usive. by testimony. 

If 'th h 11 1 t h f 1 t dd Introduction of ei er party s a a pp y o t e court or eave o a uce additional e v 1. 

dd •t• } 'd d h 11 h } t' f t' der.ce, if reason· a 1 rona evi ence, an s a s ow to t 1e sa IS ac IOn able grounds for 

f tl h h dd. . l 'd . . l d failure to adduce o 1e court t at sue a Itrona evr ence rs matena an theretofore. 

that there were reasonable grounds for the failure to 
adduce such evidence in the proceeding before the com-
mission, the court may order such additional evidence .._Mf ay beoe tak~n 

ut: ore mm1s .. 
to be taken before the commission and to be adduced upon aion. 

the hearing in such manner and upon such terms and con-
ditions as to the court may seem proper. The commission m:;,o~r.,t~:!oo~ 
may modify its findin(J's as to the facts or make new modified flndings 

0 ' by reason thereof. 
findings, by reason of the additional evidence so taken, 
and it shall file such modified or new findings, which, if 
supported by testimony, shall be conclusive, and its recom
mendation, if any, for the modification or setting aside 
of its original order, with the return of such additional 
evidence The J. ud (J'ment and decree of the court shall be d Judgmer~t and 

• 0 ''"'"" suh]ect to 
final except that the same shall be subJ" ect to review by r~view upon cer· , • twr-ari, but other· 

the Supreme Court upon certiorari as provided in section wi•e final. 

two hundred and forty of the Judicial Code. 
Any party required by such order of the commission to Petition by re

sponuent to re-
Cease and desist from usin(J' such method of competition v 1 ew oru ... to 

0 cease and de•r•t. 
may obtain a review· of such order in said circuit court 
?f appeals by filing in the court a written petition pray
Ing that the order of the commission be set aside. A copy 
of such petition shall be forthwith served upon the com- Teo he. ~ervl'd . on ommu~swn. 

mission, and thereupon the commission forthwith shall 
certify and file in the court a transcript of the record as 
hereinbefore provided. Upon the filing of the transcript 
th: court shall have the same jurisdiction to affirm, set eo~~fi~~i~~;eal! 
aside, or modify the order of the commission as in the case :'n~n asb~n •tJ;~: 
of an application by the commission for the enforcement g'~::,~~~~~fo1n".~ 
of it d d I fi d' f h · · t th finding!! oimilarly s or er, an t re n mgs o t e commlsston as o e conclu•ive. 

facts, if supported by testimony, shall in like manner be 
conclusive. 
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Sec. 5. UNFAIR COMPETITION, COMPLAINTS, FIND
INGS, AND ORDERS OF COMJ\IISSION. APPEALS. 
SERViCE-Continued. 

Jurisdiction of The J·urisdiction of the circuit court of appeals of the 
Court exclusive. 

United States to enforce, set aside, or modify orders of 
the commission shall be exclusive. 

Proceedin~• to Such proceedings in the circuit court of appeals shall 
have precE.-Jence • • • 
over other case•. be given precedence over other cases pendmg therem, 

and shall be in every way expedited. No order of the 
commission or judgment of the court to enforce the same 

ont~~~~1~Z,~~~~~~ shall in any wise relieYe or absolve any person, partner-
arrccted. ship, or corporation from any liability under the antitrust 

acts.8 

mi~=~~~:o!~:: Complaints, orders, and other processes of the commis
plaiut.•. ord era, sion under this section may be served by anvone duly and othc•· proc- J 

eao;cs. authorized by the commission, either (a) by delivering 
Personal: or a copy thereof to the person to be served, or to a member 

of the partnership to be served, or to the president, sec
retary, or other executive officer or a director of the cor· 

P 1~tc ~~~~c~~~~~~ poration to be served; or (b) by leaving a copy thereof 
nrss; or at the principal office or place of business of such person, 
m~r. rc~:istered partnership, or corporation; or (c) by registering and 

mailing a copy thereof addressed to such person, part
nership, or corporation at his or its principal office or 

VPrified return place of business. The verified return by the person so 
by p<•r•on oerv- • • J. 1 • d t} tt' in~. Rn<l return servmg Sill comp amt, or er, or 0 ler process se mg 
post·oflleenoc•ipt f 1 1 f 'd • 1 11 b f f ] proof of aervlce: ·ort l t le manner 0 SUI serVICe S la e proo 0 t lC 

same, and the return post-o!lice receipt for said complaint, 
order, or other process registered and mailed as afore
said shall be proof of the service of the same. 

Sec. 6. FURTHER POWERS.' 

To gather and SEc. G. That the commission shall also have power
compile infonna-
~i!~lg:led ~d"h (a) To gather and compile information concerning, 
refe_renr;e to or- and to investigate from time to time the Ol'O'anization 
~:am.at10n, bus!- b I 

c=ti~t;~: o:x~;i busin?ss, conduct, practices, ancl mana_l-!ement of any cor
.~~~~~~ri~ .... com- poratwn engaged m commerce, exceptmg banks and com· 

mon carriers subject to the Act to regulate commerce, and 
its relation to other corporations and to individuals, asso· 
ciations, and partnerships. 

• l<'or text of Sherman Act, see footnote on pp. li04-5G5. As enumerated 
In last paragraph of sec. 4 of thlR net, 11ee p. 55:!. 

• l'rovldlons and penalties of sees. 0, 8, 9, nnd 10 of thl~ a<·t mnlle 
appllcallle to the jurisdiction, powers, and duties con!Prred and lmpoRI'd 
upon the Secretary or Agriculture by sec. 402 or the "Pnckers and Stock· 
Jords Act, 1921," approved Aug. Hi, 1021, ch. 64, 42 Stat. 150. 
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(b) To require, by general or special orders, corpora- nu~l ~~qu~p';,ci~i 
tions enga"ed in commerce exceptin" banks and com- repo•!• from cor-o ' b ' poratwns, except 
mon carriers subject to the Act to regulate commerce, or:~:· c::'r1e::m· 
any class of them, or any of them, respectively, to file 
with the commission in such form as the commission may 
prescribe annual or special, or both annual and special, 
reports or answers in writing to specific questions, fur-
nishing to the commission such information as it may 
require as to the organization, business, conduct, prac-
tices, management, and relation to other corporations, 
partnerships, and individuals of the respective corpora-
tions filing such reports or answers in writing. Such re- besu"nc!,;e~~[~~~ 
ports and answers shall be made under oath, or otherwise ~~~~·:.\~~in !,~g 
as the COmmission may prescribe and shall be filed with reasonable .Per!od 

' as commlBBJOn 
the commission within such reasonable period as the com- may prescribe. 
mission may prescribe, unless additional time be granted 
in any case by the commission. 

(c) 'Vhenever a final decree has been entered a"ainst To Investigate, 
b either on own 

any defendant corporation in any suit brou"ht by the tnitia~ive or •P· "' pltcatwn of At· 
United States to prevent and restrain any violation of the tobmey General,, o aervance o 
antitrust Acts I to make investiO'ation upon its own initi- flnal decree en• 

, ' o 7 tered under anti· 
ahve, of the manner in which the decree has been or is trust acts. 
being carried out, and upon the application of the At-
torney General it shall be its duty to make such investiga-
tion. It shall transmit to the Attorney General a report To traumlt 
embodyin" its findin"S and recommendations as a result flndings a~d rec-o o ommendatwns to 
of any such investi"ation and the report shall be madeAttorney Gen-o 7 era!, 
public in the discretion of the commission. 

(d) Upon the direction of the President or either To i'!vestii\'Rte, on dtrectlon 
House of Congress to investigate and report the facts re- ~::.~~~~~~!e, ~~ 
latin" to any alle"ed violations of the antitrust Acts 1 by leged . violations o b of antitrust acts. 
any corporation . 
. (e) Upon the application of the Attorney General toan~om~k~~~~ 
Investigate and make recommendations for the readJ'Ust- mendatlons, on a ppllca tlon of 
ment of the business of any corporation alle"ed to be vio- Attorney Gen· 

, b era!, for read· 
latmg the antitrust Acts 1 in order that the corporation Ju•tment of bu•l· ni'Ss of all<'ged 
:rnay thereafter maintain its organization manarrement violator of anti· 

' b ' trust acts. 
and conduct of business in accordance with law. 

(f) To make public fro~ time to time such portions of Iic~oasmited~~; 
the information obtained by it hereunder except trade e:"pedien~. por-

' t10n1 of 1nforma· 
secrets and n~tmes of customers, as it shall deem expedient tion ol>tained. 

1 
1 For text or Sherman Act, Bee footnote on pp. 1'164-565. A.a enumerated 

0 laAt paragraph or eec. 4, or this o~t, see p. ~53. 
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Sec. 6. FURTHER POWERS-Continued. 

Tomakereport.s in the public interest; and to make annual and special 
to Congress, to- C b • h · h 
gether with rP.C- reports to the ongress and to su mit t erew1t recom-
ommendationa d . f dd' • ll • 1 · d 'd f for new Iegisla- men atwns or a ·I bona egis atwn; an to prov1 e or 
tto;~ provide for the publication of its reports and decisions in such form 
publi~ation of its • • 
rep.orts and de- and manner as may be best adapted for pubhc mforma-
clston•. • d tion an use. 

To.classifycor- (g) From time to time to classify corporations and to 
poratJOns, a n d 
make !""'"" 

1
an? make rules and regulations for the purpose of carrying 

regulatiOns nm-
denta! to a<~min- out the provisions of this Act. 
lstratwn of Act. , 

T<? investigate (h) To mvestigate, from time to time, trade conditio~s 
foreign tra<lccon- • d 'th f . . h . t' 
ditions Jm·otving m an WI ore1gn countnes w ere assoc1a wns, com-
foreign trade of • • • f f } 
Unit.cd stat.-, re- bmatwns, or practices o manu acturers, mere 1ants, or 
porting to Con- d } d' • ff h f • d gress with rec- tra crs, or Ot 1er COn ItiOns, may a ect t e ore1gn tra e 
ommendations • 
<~remed advisa- of the Umted States, and to report to Congress thereon, 
ble. ~ith such recommendations as it deems advisable. 

Sec. 7. SUITS IN EQUITY UNDER ANTITRUST ACTS. 
COMl\IISSION AS l\IASTER IN CHANCERY. 

frr~~~r: ro·&~: SEC. 7. That in any suit in equity brought by or under 
noiosion. the direction of the Attorney General as provided in the 

antitrust Acts,8 the court may, upon the conclusion of the 
testimony therein, if it shall be then of opinion that the 
complainant is entitled to relief, refer said suit to the 

To ascertain • • • 1 • d 
and r~port an ap- commiSSIOn, as a master In C 1ancery, to ascertain an 
propnate form • • 
ot decree. report an appropriate form of decree therem. The com-

Commlsalon to mission shall proceed upon such notice to the parties and 
proceed on no- • 
t 1 c e to pa~ic• under such rules of procedure as the court may prescnbe, 
and as prescr1 bed • • • 
b! court. Excep- and upon the commg m of such report such exceptions 
tionR, Proceed· , • • 
lngs as In other may be filed and such proccedmgs had m relatiOn thereto 
equity cauiiCII. h f . . as upon t e report o a master m other equity causes, but 

court !!'•>' the court may adopt or reject such report, in whole or in 
arlopt or reJect d h d h f 
report in whole part, an enter sue ecree as t e nature o the case may 
or In part. • 't . d t • m 1 s JU gmen reqmre. 

Sec. 8. COOPERATION OF OTHER DEPARTMENTS AND 
BUREAUS.' 

To t !' r n Ia h, SEc. 8. That the several departments and bureaus of 
when <h rected by 
President, rec· the Government when directed by the President shall fur-
ords, papers, and 
lnfomJa~lon, ~nd nish the commission upon its request all records papers 
to <letul official• ' ' 1 ' 
and employees. and information in their possession relating to any corpo· 

ration subject to any of the provisions of this Act, and 

• For text of Shermnn Act, see footnote on pp. 564-565. As enumerated 
In last paragraph of sec. 4 of this net, see p. ri53. 

• l'rovl•lons nnd pennltles of sees, 6, 8, 9, and 10 of this Act ronde 
applicable to the jurisdiction, powers, and dutll's conferred and Imposed 
upon the Secretary of Agriculture by sec. 402 of the " Packers and Stock· 
yard~ Act, 10:!1," approvro Aug. 15. l!l!!l, ch. 64, 42 Stat. 159. 
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shall detail from time to time such officials and employees 
to the commission as he may direct. 

Sec. 9. EVIDENCE. WITNESS'ES. TESTIMONY. l\lAN
DAl\IUS TO ENFORCE OBEDIENCE TO ACT.'• 

559 

SEc. 9. That for the purposes of this Act the commis- comml .. ion to 
· · d } · 11 ll have access to swn, or 1ts uly aut wnzed agent or agents, sha at a documentary evi· 

bl . h f f dence and right rcasona e times ave access to, or the purpose o ex- to copy same. 
amination, and the right to copy any documentary evi-
dence of any corporation being investigated or proceeded 
against; and the commission shall have power to require May require at-
L b h d d . f . d tendance of wit· Y SU pama t e atten ance an testimony 0 Witnesses an nesses and pro-
t! d . f ll l l . d l . duct ion of evl· le pro uctwn o a sue 1 c ocumentary ev1 ence re atmg dence. 
to any matter under investigation, Any members of the 
commission may sign subpamas, and members and ex- sub P <!l nas, 

· f 1 · · d · · h d f oaths, affirma-ummers 0 t lC COmllllSSIOn may a minister Oat S an a · tions, examina· 
fi , . . l . . l tion of witne...,s. rmatwns, examme vntnesses, anc rece1 ve ev1c cnce. Reception or evi-

Such attendance of witnm;ses, and the production of de~~finesses and 
1 , , f evidence moy be 

sue 1 documentary evidence, may be reqmred rom any requil'ed r r o !" 
PI • h U . d St d . t d 1 f a n Y P I ace m ace m t e mte ates, at any es1gna e p ace o United states. 
hearing. And in case of disobedience to a subpama. the Disobedience to 

. , . k h 'd f f } U . daaubpa!Da, Com-commiSSIOn may lllVO 'C t eat 0 any court 0 t le mte mission may in· 
St t , , , h t l d . f , voke aid of any a es m reqmrmg t e at enc ance an testimony o w1t- u n 1 ted state• 
nesses and. the production of documentary evidence. court. 

Any of the district courts of the United States within In case of con-
th . . d' . f h' h h . . . . d tumacy or diS· e JUriS ICtiOn 0 W lC SUC mqmry IS carrie on may, obedience of su_b· 
· , pcena, any dts· 
lll Cl'.se of contumacy or refusal to obey a subpcena Issued t r 1 c t court In 
t , . , Jurisdiction in· 

0 any CorporatiOn Or other person, ISSUe an order reqmr- volv~d may order ' . obedience, 
lng such corporatiOn or other person to appear before the 
commission, or to prod.uce d.ocumentary evidence if so 
ordered, or to give evidence touchinn- the matter in ques- Dioobedience 
t . "' thereafter pun· 
Jon; and any failure to obey such or<.ler of the court may i•habte aa con-

b · f tempt. e pumshed by such court as a contempt thereo . 
Upon the application of the Attorney General of the Mandamusfrom 

U , District ComlY on 
n1ted States at the request of the commission, the dis-application or t • ' Attorney General 

net courts of the United. States shall have jurisdiction to. entorc_e com-t • pliance With Act. 
o Issue writs of mandamus commanding any person or 

corporation to comply with the provisions of this Act or 
any order of the commission made in pursuance thereof. 

The commission may order testimony to be taken by Comminion 
d ~~~ 

eposition in any proceedinn- or investin-ation pendinn-sitiona at ""'Y 
n- "' 0 stage. 

llnder this Act at any stage of such proceeding or investi-

'• Provisions and penalties ot sees. 6, 8, 9, and 10 of tbls act mode 
8 PPllcnble to the jurlRdlctlon, powers, nnd duties conferred nnd Imposed 
Upon the S('cretary ot Agriculture I.Jy sec. 402 ot the "Packers and Stock· 
Ylrds Act, 1921," opproved Aug. l!:i, 1021, cb. 64, 42 Stat. lfill. 
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Sec. 9. EVIDENCE. WITNESSES. TESTIMONY. MAN· 
DAl\IUS TO ENFORCE OB'EDIENCE TO ACT-Continued. 

May be taken O'ation. Such depositions may be taken before any perbefore person"" 
deotg.na.ted bYson desi!!Ilated by the commission and having power to 
Comnusswn. L._l 

Testimon to administer oaths. Such testimony shall be reduced to 
~·rit~~:.ue~f.d to writing by the person taking the deposition, or under his 

direction, and shall then be subscribed by the deponent. 
A.ppearance, Any person may be compelled to appear and depose and teRtunony, a n d • , 

production otto produce documentary evidence m the same manner as 
evidence may be . • 
compell~d as tn witnesses may be compelled to appear and testify and proceed111g before . , . 
commission. produce documentary ev1dence before the conumss10n as 

hereinbefore provided. 
Witness fees, ·witnesses summoned before the commission shall be 

same as paid for 'd h f d 'l } 'd , . like servic<'ll In pal t e same ees an nu eage t 1at are pa1 Witnesses m 
United StatL'8 f h U • S d ' h cou.-u. the courts o t e mted tates, an witnesses w ose 

depositions are taken and the persons taking the same 
shall severally be entitled to the same fees as are paid 
for like services in the courts of the United States. 

J!'ertmtnattn.g No person shall be excused from attending and testify-
t .. t•mony or ev1-, • d 'd b f 1 dence no excuse mg or from producing OCUmentary eVI ence e ore t le 
for failure to tes- • • • b d' 1 b f h tify or produce. commiSSIOn Or In 0 e Ience to t le SU puma 0 t e COm-

mission on the ground or for the reason that the testi
mony or evidence, documentary or otherwise, required of 
him may tend to criminate him or subject him to a pen-

But naturalalty or forfeiture. But no natural person shall be prose-
person shnll not d b' t d t It f f 't f be prosecuted cute or su JeC e o any pena y or or ei ure or or on 
with resp~t to t f t t' tt th' ' 1uatten Involved. arcoun o any ranso.c IOn, mo. er, or mg concernmg 

which he may testify, or produce evidence, documentary 
or otherwise, before the commission in obedience to a sub
pama issued by it: P·rovided, That no natural person so 

PH J u r 1 ex- testifying shall be exempt from prosecution and punish-
cepted. ment for perjury committed in so testifying. 

See. 10. PENALTIES.' 

. Failure to te•- SEc. 10. That any person who shall ne(l'lect or refuse to 
tlly or to pro· 1:> 

d u c e doc
1
dumen- attend and testify, or to answer any lawful inquiry, or to 

t a r y ev ence. 
Offender oul>j~ct 1)r0duce dOCUmentary evidence if in his power to do SO, 
to fine or lmpr1s· ' 
orunent, or both. in obedience to the subp(l'Da or lawful requirement of the 

commission, shall be guilty of an offense and upon con
viction thereof by a court of competent jurisdiction shall 
be punished by a fine of not less than $1,000 nor more 
than $5,000, or by imprisonment for not more than one 
year, or by both such fine and imprisonment. 

• Provisions and pl'nnltles of aecs. 6, 8, 9, and 10 of this Act DJilde 
appllcnble to the jurisdiction, powers, and dutlea conferred and Imposed 
upon the Secretary of Agriculture by sec. 402 of the "Packers and Stock· 
yards Act, 1921," approved Aug. 15, 1921, cb. 64, 42 Stat. Hi9. 
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Any person who shall willfully make or cause to be Fallll! ~ntries, 
' 1tatemenh, or 

made, any false entry or statement of fact in any rer)ort tamperting width accou n s, recor s, 
required to be made under this Act or who shall will- or other . docu-

' mentary evidence, 
fully make or cause to be made any false entry in any or willful tail!Jre 

' ' to mnke entnes, 
account, record, or memorandum kept by any corpora- etc., or 

tion subject to this Act, or who shall willfully neglect or 
fail to make, or cause to be made, full, true, and cor-
rect entries in such accounts, records, or memoranda of 
all facts and transactions appertaining to the business of 
snch corporation, or who shall willfully remove out of 
the jurisdiction of the United States, or willfully muti-
late, alter, or by any other means falsify any documen-
tary evidence of such corporation or who shall willfully Willful. retull&l 

! to submit docu-
refuse to submit to the commission cr to any of its au- mentary ~vi~ence to CommisSIOn, 
thorized agents, for the purpose of inspection and taking 
copies, any documentary evidence of such corporation in 
his possession or within his control, shall be deemed 
guilty of an offense against the United States, and shall 
be subject, upon conviction in any court of the United ii'C~tret~de~ne m!; 
States of competent J'urisdiction to a fine of not less than imprisonment, or 

' botb. 
$1 ,000 nor more than $5,000, or to imprisonment for a 
term of not more than three years, or to both such fine 
and imprisonment. 

If any corporation reonired by this Act to file any an- Faf.ture of ror-
·t porat10n to file 

l1Ual or special report shall fail SO to do within the time required report. 

fixed by the commission for filing the same, and such 
failure shall continue for thirty days after notice of such 
C.efault, the corporation shall forfeit to the United States rll~horr;;~~!~e ~~~ 
the sum of $100 for each and every day of the continu- tinued failure. 

ance of such failure, which forfeiture shall be payable 
into the Treasury of the United States, and shall Le re-
coverable in a civil suit in the name of the United States Recov.erabte _in cfv11 smt in dis· 
brouO'ht in the district where the corporation has its trict where cor-

h p o r a t I o n has 
principal office or in any district in which it shall do principal ~me~. or does busmeRA. 
business It shall be the duty of the various district Variousdistrict • ' attorneys to pros· 
attorneys under the direction of the Attorney Genera 1 """te for recov-

' ery. 
of the United States, to prosecute for the recovery of for-
feitures. The costs and expenses of such prosecution 
Eihall be paid out of the appropriation for the expenses of 
the courts of the United States. 

Any officer. or employee of the commission who shall diYurg~~;eh~ri: 
make public any information obtained by the commission formation by em-

• ployee of Com· 
Without its authority unless directed by a court shall be mi..,ion punish-

' I able by flne or 
deemed guilty of a misdemeanor, and, upon conviction l:::fh.isonment or 

thereof, shall be punished by a fine not exceeding $5,000, 
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or by imprisonment not" exceeding one year, or by fine 
and imprisonment, in the discretion of the court. 

Sec. 11. ANTITRUST ACTS AND ACT TO REGULATE 
COJ\11\IERCE. 

SEc. 11. Nothing contained in this Act shall be con
strued to prevent or interfere with the enforcement of 
the provisions of the antitrust Acts 9 or the Acts to regu
late commerce, nor shall anything contained in the Act 
be comtrued to alter, modify, or repeal the said antitrust 
Acts or the Acts to regulate commerce or any part or 
parts thereof. 

Approved, Scpte~ber 26, 1914. 

THE CLAYTON ACT.1 

[Apllroved Oct. Hi, 1914.] 

[Punuc-No. 212-63n CoNGREss.] 

[II. R. 15057.] 

AN ACT To supplement !'xlstlng laws against unlawful restrulnts and 
monopolies, and tor other purposes. 

Sec. 1. DEFINITIONS. 

De it enacted by the Senate and II o·use of Representa
tives of the United States of America in Congress as

la;,~,ntltruat sembl.ed, That" antitrust laws," as used herein, includes 
the Act entiticd "An Act to protect trade and commerce 
against unlawful restraints anJ. monopolies," approved 

• 

• For text of Sherman Act, see footnote on pp. ri64-565. As enumerated 
In laRt parngraph of sec. 4 of this act, see p. 1153. 

1 Tills net hns been annotated up to July 1, 1021, and muy be found, 
!O annotated, in Volume III of the Commission's Reports. Subsequl'nt 
reported decisions for tile period covered by this and the preceding volumes 
(July 1, 1021, to July 20, 1924) and beur\ng on the provisions of this 
act n!rect!nl the Commfs~lon are: Canfield Oil Co. v. Federal Trade 
Commission, 274 Fed. ti71 (see opinion set forth in Appendix II of Volume 
IV at p. :542 et seq.) ; Sinclair Refining Co. v. Federal Trade Commission, 
276 Fed. 686 (see opinion set forth In Appendix II of Volume IV at 
p. ri52 et seq.) ; Auto Acetylene Light Oo. v. Prest·O·Lite Co., Inc., 
276 Fed. ri37; .Standnrd Fashion Co. v. Magrane·llouston Co., 258 U. S. 
846, 42 Sup. Ct. SGO; United Shoe Machinery Corporation v. United States, 
258 U. S. 451, 42 Sup. Ct. 363; .Aluminum Co. of America v. Federal Trade 
Commi,.sion, 284 Fed. 401 fsee opinion set forth in Appendix II of Volume 
V at p. 529 et seq.) ; Standard Oil of N.J. et al. v. Federal Trade Comml•· 
don, 282 Fed. 81 (see opinion set torth In Appendix II of Volume V at p. 
ri4:l et seq.) ; Federal Trade Comml8sion v. Curti• Publishing Co., 260 U.S. 
1168 (see opinion set forth in Apprndlx II of Volume V at p. ti!l9 et seq.) ; 
Mennen Co. v. Federal Trade Commissltm, 288 Fed. 774 (see opinion nod 
deciHion set forth in Appendix II of Volume VI at p. 579 et seq.); Federal 
Trade CommiaBton v. Sinclair Refining Co. et al., 261 U. 8. 463 (see opln· 
ion and decision set forth In Appendix II of Volume VI at p. ri87 et seq.): 
B. 8. Pearaall Butter Co., 292 l•'ed. 720 (see opinion and decision set forth 
In Appendix II of Volume VI at p. 605 et seq.) ; A. B. Dlcl: Co. v. Fuller, 
8 F. (2d) 303; National Biscuit Co. et al. v. Federal Trade Oommfadon, 
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. 
July second, eighteen hundred and ninety 2

; sections 
seventy-three to seventy-seven, inclusive, of an Act en
titled "An Act to reduce taxation, to provide revenue for 
the Government, and for other purposes," of August 
twenty-seventh, eighteen hundred and ninety-foul'; an 
Act entitled "An Act to amend sections seventy-three 
and seventy-six of the Act of August twenty-seventh, 
eighteen hundred and ninety-four, entitled 'An Act to 
reduce taxation, to provide revenue for the Government, 

200 Fed. 733 (Bee opinion and decision set forth In AppPndlx II of this 
Volume at page 603 et seq.) ; and .Aluminum Co. of .A.me!·lca v. Federal 
Trade Commiaslon, 299 Fed. 361 (see opinion and decl~lon set forth In 
Appendix II of this volume at puge 618 et seq.). 

It should be noted In connection with this Jaw-
That the so-called Shipping Board Act (sec. 15, ch. 451, 64th Cong., 

lst seas.) provides that "every agreement, modification, or l!ancellutlon 
lawful under this section shall be excepted from the provisions of the Act 
approved July 2, 1890, entitled 'An Act to protect trade and commerce 
against unlawful restraints and monopolies,' and amendments and ads 
supplementary thereto • • • " ; 

That the jur!Mdiction of the Commission Is limited by the " Packers anu 
Stockyards .Act, 1021,'' approved Aug. 15, 1921, cb. 64, 42 Stat. 160, s.·e. 
400 of said Act providing that "on and after the enactment of this Act 
and so long ns lt remains In t'tl'ect the Federal Trade CommiMslon shall hn ve 
no power or jurisdiction so fur as relating to any matter which by this 
Act Is made subject to the jurisdiction of the Secretary [of Agrlcultur<'], 
except In cases In which, before the enactment of this Act, complaint tuu 
been served under sec. 5 of the .Act entitled 'An .Act to create a Fedeml 
Trade Commission, to define Its powers nod duties, and for other pur
Poses,' approved Sept. 20, 1914, or under sec. 11 of the Act entltl<>d 
'An Act to supplement exl~tlng laws ugulnst unlawful restraints and 
monopolies, and tor other purposes,' approved October 15, 1914, and ex
cept when the Secretary of Agriculture, In the exercl8e of his duties here
Und<'r, shall request ot the said Federal Trade Comm!s~lon that It makct 
Investigations and report In any lase"; and 

'!'hat by the last paragraph of sec. 407 of the 'l'ransportatlon Act, ap
proved Feb. 28, 1020, ch. 91, 41 Stat. 456 at 482, the provisions of thct 
Clayton Act and of all other restraints or prohibitions, State or Fetlet':tl, 
are made Inapplicable to carriers, In so far as the provisions of the BPC• 

tlo~ In question, which relate to division of traffic, acquisition by a carrier 
of control of othl'r carriers and consolidation of railroad systems or rail
roads, are concerned. 

That Public No. 146, Sixty-seventh Congress, approved Feb. 18, 1022 ( 42 
Stat. 388), pf'rmlts, subject to the provisions set forth, assoclntlons of pro· 
durers of agrlculturul products for the purpose of " preparing "'for marht, 
handling, and markl'tlng In lnterl!tnte nnd foreign commerce such prod· 
Ucts • • •:• (See also In this general connection the limitation 
Imposed In connection with the appropriations for enforcing the Sbermnn 
Act as set forth In the following note.) 

1 The Sherman Act (20 Stat. 200), which, as a matter of convenlenee 
Is printed herewith. While the Act Itself has not been amended, appro· 
Pl'lattoos for the Department of Justice for the enforcement of the anti
trust laws for the fiscal years 1920-1025, Inclusive, (41 Stat. 208, 41 Slat. 
922, 41 Stat. 1411, 42 Stat. 613, 42 Stat. 1080, and 43 Stat. 215, resp~c 
tlvely), were made contingent upon no pnrt of the moneys being-

" l.ipent In the prosecution of any orgnulzatlon or Individual for entering 
ln~ a-ny comblnatl~n or agreeDJent having In view the lncreaijlng of wages, 
shortening of hours or bettering the conditions of labor, or for any oct 
done In furtherance thereof, not In Itself unlawful: Provided further, That 
no part of thl1 approprla tton shall be expended for tbe prosecution of 
Producers o! fum products and associations of f11rmera who cooperate 

563 
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and for other purposes,'" approved February twelfth, 
nineteen hundred ancl thirteen; and also this Act. 

"Commerce," as used herein, means trade or com
merce among the several States and with foreign nations, 
or between the District of Columbia or any Territory of 
the United States and any State, Territory, or foreign 
nation, or between any insular possessions or other places 
under the jurisdiction of the United States, or between 
any such possession or place and any State or Territory 
of the United States or the District of Columbia or any 
foreign nation, or within the District of Columbia or any 
Territory or any insular possession or other place under 
the jurisdiction of the United States: P1'ovided, That 
nothing in this Act contained shall apply to the Philip
pine Islands. 

The word "person" or "persons" wherever used in 
this Act shall be deemed to include corporations and as
sociations existing under or authorized by the laws of 

and organize In an ell'ort to and for the purpose to obtain and maintain 
a fair and reasonable price for their products." 

The act, omitting tbe usual formal "De it e11acted,'' etc., follows: 
CONTRACTS, COMBINATIONS, ETC., IN RESTRAINT 011' TBADIII ILLIWAL, 

SECTION 1. Every contract, combination In the form of trust or other· 
wise, or conspiracy, In restraint of trade or commerce among the several 
States, or with foreign nations, Is hereby declined to be lllegal. Every 
person who shall make any auch contract or engage In any such combina
tion or conspiracy, shall be deemed guilty of a misdemeanor, and, on con
viction thereof, shall be punished by fine not e:rc~dlng five thousand 
dollard, or by Imprisonment not e:rccedlng one year, or by both said 
punishments, In the discretion of the court. 

PERSON )IONOPOLI~NG TBADIIJ GUILTY 011' MISDEMEANOR-PIIINALTY. 
Smc. 2. Every per11011 who shall monopolize, or attempt to monopolize, 

or combine or conspire with any other person or persons, to monopolize 
any p11rt of the trade or commerce among the several States, or with for
eign nations, shall be deemed guilty ot a misdemeanor, and, on conviction 
thereof, shall be punished by fine not exceeding five thousand dollurs, or 
by Imprisonment not e:rceedlng one year, or by both said punishments, In 
the dlscretl8n of the court. 
COMUINATIONI llf TIIIBBITORIES OK DISTRICT OP COLUMBIA li.LII:GAL-PENALTY. 

S111c. 3. Every contract, eomblnatlon In form of trust or otherwise, or 
conspiracy, In restraint of trade or commPrce In any Territory of the 
United StntPs or of the District ot ColuDJbla, or In restraint of trade or 
commerce between any such Territory and another, or bdween any such 
Territory or Territories and a.ny State or States or the Dlfltrlct of Colum
bia, or with foreign notions, or between the District of Columbia and any 
State or States or foreign nations, Is hereby declared Illegal. Every per
son who sbnll make any such contract or engage In any auch combination 
or (lj)DRplracy, shall be deemed guilty of a misdemeanor, and, on conviction 
thereof, shall be punished by ftne not exceeding ftve thousand dollars, or 
by Imprisonment not exceeding one year, or by both aald punlahmente, fn 
the discretion of tbe court. 

ENB'OaCIDMENT. 
S&e. 4. The several clrcnlt courts of the United States are hereby ln-

1'et!ted with jurisdiction to prevent and restrain violations of thla act, and 
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either the United States, the laws of any of the Terri
tories, the laws of any State, or the laws of any foreign 
country. 

Sec. 2. PRICE DISCRIJ\IINATION.1 
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SEc. 2. That it shall be unlawful for any person en- Unlawful where 
, , , h effect m~y be to 

gaged m commerce, m the course of such commerce, e1t ersu bstantiall,r 

d. } ' d' 1 d' • • • . b t lruen compet.Irect y or m 1rect y to lSCrimmate m priCe e ween tion or tend to 

d'ff l f d' · l . d' . create a monop· 1 erent pure 1asers o commo 1hes, w uch commo 1heso1y. 
are sold for use, consumption, or resale within the United 
States or any Territory thereof or the District of Colum-
bia or any insular possession or other place under the 
jurisdiction of the United States, where the effect of such 
discrimination may be to substantially lessen competi-
tion or tend to create a monopoly in any line of com-

It shall be the duty of the sevt•ral district attorneys of the United States, 
In tlwlr respective district,;, under tlle direction of the Attornl'y Geuer·al, 
to Institute proceedings In equity to prevent and restrain such violations. 
Such proceedings may he by way or petition setting forth the case and 
Praying that such violation shall be enjoined or otherwise prohibited. 
When the partie~ comphllned of shall have been duly notified of such 
Petition the court shall proceed, as soon as may l:>e, to the heur·lng and 
d••termlnatlon of the case; and pending such petition and before final 
decree, the court niay at any time make such temporary rl'strlllnlng order 
or prohibition as shall be deemed just In the premises. 

ADIHT!ON.U, PARTIES. 

SEc. II. Whenever It shall appear to the court before which any proceed
Ing under seetlon tour of this act may be pending, that the ends of justice 
require that other parties should be brought before the court, the court 
lllay cause them to be summoned, whether they reMl<le In the dlNtrlct In 
Which the court Is hehl or not; and subprenas to that end may be served 
In any dbtrlct by the marshal ther·eof. 

FORFF:ITURIII OF PROPERTY. 

SEc, 6. Any property owned under any contract or by any combination, 
or pursuant to any conspiracy (and being the subject thl'reof) mentioned 
In section one of this act, and being In the course of transportation from 
one iltate to another, or to a foreign country, shall be forfeited to the 
lJnlted States, and nray be seized and condemned by like proceedings as 
those provided by law for the forfeiture, seizure, and condemnation of 
Pt·operty Imported Into the United States contrary to law. 

BU!TS-RECt)VICRY. 

SEc. 7. Any person who shall be Injured In his business or property by 
any other person or corporation by rl'ason of anything forbidden or de
clared unlawful by this act, may sue therefor In any circuit court ot 
the United Statl's, In the district In wblch the defendant resides or Is 
found, without respect to the amount In controversy, and shall recover 
threefold the damages by him sustained, and the costs of suit, inciudln~ 
a. reasonable attorney's tee. 

"PERSON" OR "PERSONS" DEFINED. 

B~:c. 8. That the word "person," or "persons," wherever used In this 
act shaH b(' deemed to Include corporatlona and associations existing under 
or authorized by the Iawd of elth1•r the United States, the laws of any ot 
the Territories, the Jaws of any State or the Jaws or any foreign country. 

1 
1 On provisions of the Shipping Doard Act, rackers and Stockyards Act, 

921, and Transportation Act, limiting the scope of the Clayton Act in 
e.ertaln cases, see footnote on p. 563. 

88231° -2G-voL 7-37 
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Sec. 2. PRICE DISCRIMINATION--cont:nued. 

llut p~nniaai~1•merce · Provided That nothin(J' herein contained shall 
II based on dtf· • ' "' 
fer~ce In rrade, prevent discrimination in price between purchasers of 
quahty, or quan· 
tity, or in oell~ng commodities on account of differences in the o-rade 
or transportatton o ' 
fo"~~i ~~m~!t1~quality, or quantity of the commodity sold, or that makes 
tion, and only due allowance for difference in the cost of selling or 

transportation, or discrimination in price in the same or 
different communities made in good faith to meet com-

vendor may oe· petition: And provided further, That nothing herein con-
J~t own custom-
era .If not In re· tained shall prevent persons en (taO'ed in sellin" goods, 
ttramt of trade. o o o 

wares, or merchandise in commerce from selecting their 
own customers in bona fide transactions and not in re
straint of trade. 

Sec. 3. TYING OR EXCLUSIVE LEASES, SAL'ES OR CON
TRACTS.• 

tr
untlawful wbhetre SEc. 3. That it shall be unlawful for any person en-

e ~ may e o 
IUb•tantlall,r "RO'ed in commerce in the course of such commerce to Jeuen compet..o o ' , 
tlon. lease or make a sale or contract for sale of goods, wares, 

merchandise, machinery, supplies or other commodities, 
whether patented or unpatented, for use, consumption or 
resale within the United States or any Territory thereof 
or the District of Columbia or any insular possession or 
other place under the jurisdiction of the United States, 
or fix: a price charged therefor, or discount from, or re
bate upon, such price, on the condition, agreement or un
derstanding that the lessee or purchaser thereof shall not 
use or deal in the goods, wares, merchandise, machinery, 
supplies or other commodities of a competitor or com
petitors of the lessor or seller, where the effect of such 
lease, sale, or contract for sale or such condition, agree
ment or understanding may be. to substantially lessen 
competition or tend to create a monopoly' in any line of 
commerce. 

Sec. 4. VIOLATION OF ANTITRUST LAWS-DAMAGES 
TO PERSON INJURED. 

uu~~~~~~r!. SEc. 4. That any person who shall be injured in his bu~i
trlct court, and ness or pro1'erty by reason of anythin (, forbidden in the 
recover threefold "' 
damare~, incl.ud- antitrust I a ws 5 may sue therefor in any district court 
IDI' llC)Ot Of IUtt, 

of the United States in the district in which the defend-
ant resides or is found or has an agent, without respect 

• On proviM!ons or the Shipping- Board Act, Puckers and Stockyards Act. 
1021, an•l Transportation Act, Jlmltln~r the scope of the Clavton Act Ill 
certain caHea, see footnote on p. 563. • 

'For tPxt of Sherman Act, see footnote on pp. 564-56:1. Aa enumerated 
ln Clayton Act, see first purograpb thereor on p. 562. 
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to the amount in controversy, and shall recover threefold 
the damages by him sustained, and the cost of suit, in
cluding a reasonable attorney's fee. 

Sec. 5. PROCEEDINGS BY OR IN BEHALF OF UNITED 
STATES UNDER ANTITRUST LAWS. FINAL JUDGMENTS 
OR DECREES THEREIN AS EVIDENCE IN PRIVATE LITI
GATION. INSTITUTION THEREOF AS SUSPENDING 
STATUTE OF LIMITATIONS. 
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SEc. 5. That a final judgment or decree hereafter ren- Prima facie en· 
d d 

. . , l , , , drnce a g a I n 1 t 
<.'re m any cr1mma prosecutiOn or m any sUit or pro-~ am~ dete':'~ant 

d
. . . , m pnvate htir;a· 

cee mg m eqmty brought by or on behalf of the Umted tion. 
States under the antitrust 6 laws to the effect that a de-
fendant has violated said laws shall be prima facie evi-
dence against such defendant in any suit or proceeding 
brought by any other party against such defendant under 
said laws as to all matters respecting which said judg-
znent or decree would be an estoppel as between the 
parties thereto: Provided, This section shall not apply to Conaent judg. 

, , menta or decreea 
consent JUdgments or decrees entered before any testl- excepted. 
Inony has been taken: Provided further, This section shall 
not apply to consent judgments or decrees rendered in 
criminal proceedings or suits in equity, now pending, in 
which the taking of testimony has been commenced but 
l1as not been concluded, provided such judgments or de-
crees are rendered before any further testimony is taken. 

'Vhenever any suit or proceeding in equity or criminal R. u n n t n r of , , . , . statute of limita· 
prosecutiOn IS msti.tutcd by the Umted States to prevent, tiona with, re· 

t , . h , l , f f h , spect to pr1vate 
l'CS ram or pums VIO atiOnS 0 any 0 t e antitrust laws, right~ auopended 
tl . f f , , , , f r.•nd1ng proceed-

1e runnmg o the statute o hm1tatwns m respect o "If by the United 
h d 

, , h f , , , d 'd State. under anti· enc an every pnvate rig t o actwn ansmg un er sa1 trust Iawa. 
laws and based in whole or in part on any matter com-
plained of in said suit or proceeding shall be suspended 
during the pendency thereof. 

Sec; 6. LABOR OF HUMAN BEINGS NOT A COl\1!\IODITY 
OR ARTICLE OF COl\11\IERCE. 

SEc. 6. That the labor of a human bein!! is not a com- t Laalbor, •RTlh curt1
1
• 

~ ur , or o • 
Inodity or article of commerce NothinO' contained in thecul~urat organ!-

• t:> zat1ona and their 
antitrust laws 8 shall be construed to forbid the existence membera, organ• lzed for mutual 
and operation of labor a!!ricultural or horticultural or- beiJ? and without 

' t:> l cap1tal atock, not 
ganizations, instituted for the purposes of mutual help, ::u";it"1.!! ':;!~~ 
and not having'capital stock or conducted for profit, orj;"fiT:m":t:~ 
to forbid or restrain individual members of such organi- Ject& 

zations from lawfully carrying out the legitimate objects 

'For text of Sherman Act, Bee footnote on pp. 564-56;). As enumerated 
111 Clayton Act, 1ee first paragraph thereof on p. 1562. 



568 ACTS ADMINISTERED BY THE COMMISSION. 

Sec. 6. LABOR OF HUMAN BEINGS NOT A COI\IMODITY 
OR ARTICLE OF COMMERCE-Continued. 

thereof; nor shall such organizations, or the members 
thereof, be held or construed to be illegal combinations 
or conspiracies in restraint of trade, under the antitrust 
laws. 

Sec. 7. ACQUISITION BY CORPORATION OF STOCK OR 
OTHER SHARE CAPITAL OF OTII'ER CORPORATION OR 
CORPORATIONS.' 

or otherpcorh~bo· SEc. 7. That no corporation engaged in commerce shall 
ration. ro 1 • 

tted where etfecbt acquire, directly or indirectly, the whole or any part of 
may be to ou · 
otantiall~ lessen the stock or other share capital of another corporation en-
competition, re- , • • 
atrain commerce, rrarred also Ill commerce, where the effect of SUCh acquJSl· 
or tend to create 0 "' 

a monopoly. tion may be to substantially lessen competition Letween 
the corporation whose stock is so acquired and the cor
poration making the acquisition, or to restrain such cmn
merce in any section or community, or tend to create a 
monopoly of any line of commerce. 

ottwoormore No corporation shall acquire directly or indirectly the 
o t h e r corpora· ' ' 
•ldono. h Proh~bltt· whole or any part of the stock or other share capital of 
~ w ere euec 
mayt

1
h
1
e
1 

to1•ub· two or more corporations enga!!ed in commerce where 
atan a y esoen L' 

competition, re· the effect of such acquisition or the use of such stock by 
11traln commerce, ' . 
or tend to create the votinrr or grantinrr of proxies or otherwise, may be a monopoly, t:> t::> 

to substantially lessen competition between such corpora-
tions, or any of them, whose stock or other share capital 
is so acquired, or to restrain such commerce in any sec
tion or community, or tend to create a monopoly of any 
line of commerce. 

Purchase aolely This section shall not apply to corporations purchasr o r Investment 
excepted. ing such stock solely for investment and not using the 

same by voting or otherwise to bring about, or in attempt
ing to bring about, the substantial lessening of competi
tion. Nor shall anything contained in this section pre
vent a corporation engaged in commerce from causing the 

Formation ot formation of subsidiary corporations for the actual 
lllboldiary corpo· • , , , 
ratione tor fm· carrym~ on of thetr 1mmed1ate lawful business, or the. 
mediate Ia w I u I , , 
buafn~ .. 1L1110 ex· natural and leg1tlmate branches or extensions thereof, or 
eepted. from owning and holding all or a part of the stock of 

such subsidiary corporations, when the effect of such for· 
mation is not to substantially lessen competition. 

'On proviKions of tbe Shipping Board Act, Packer& and Stockyards 
Act, lll21, and Transportatlou Act, limiting the scope of tbe Clayton Act 
In certain cases, see footnote on p. 1i62. 

It abould be noted also that corporations for export trade are excepted 
from the provlalons of this aectlon. (See p. 1186, 1ec. S.) 
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Nor shall anything herein contained be construed to . Common car· . , r~ers excepted 
prohibit any common carrier subJ'ect to the laws to regu-with reference t11 , branch ~ ~P 
lute commerce from aidin(J' in the construction ofllnea ~here no 

o substantial com· 
branches or short lines so located as to become feeders to petition. 
the main line of the company so aiding in such construc-
tion or :from acquiring or owning all or any part of the 
stock of such branch lines, nor to prevent any such com-
mon carrier from acquiring and owning all or any part 
of the stock of a branch or short line constructed by an 
independent company where there is no substantial com-
petition between the company owning the branch line so 
constructed and the company owning the main line ac-
quiring the property or an interest therein, nor to prevent 
such common carrier from extending any of its lines 
through the medium of the acquisition of stock or other-
wise of any other such common carrier where there is no 
substantial competition between the company extending 
its lines and the company whose stock, property, or an 
interest therein is so acquired. 

Nothing contained in this section shall be held to affecther~~~;~~~~~:!f,~\~ 
or impair any ri(J'ht heretofore legally acquired· Pro- 1Y acquired not 

b • alfected. 
vided, That nothing in this section shall be held or con-
strued to authorize or make lawful anything heretofore 
prohibited or made illegal by the antitrust laws,8 nor to 
exempt any person from the penal provisions thereof or 
the civil remedies therein provided. 

Sec. 8. DIRECTORS, OFFICERS, OR EMPLOYEES OF 
DANKS, DANKING ASSOCIATIONS, OR TRUST CO!\IPA· 
NIES OPERATING UNDER LAWS OF UNITED STATES 
AND DIRECTORS OF OTHER CORPORATIONS.' 

SEc. 8. That from and after two years from the date Not to nrve 
m o r e than one 

of the approval of this Act no person shall at the same bank, .banking ••· . sociat10n, or tru•t 
ttme be a director or other officer or employee of more co"!pany u. de-posits, cap1tal, 
than One bank bankinCJ' aSSOCiation Or trUSt COmpany ourplus, and Un• 

' o divide d profits 
organized or operatin 0' under the laws of the United aggregate over 
S 

,.., ,5,000,000. 
tates, either of which has deposits, capital, surplus, and 

Undivided profits aggregating more than $5,000,000; and 
no private banker or person who is a director in any bank 

1 For text ot Sherman .Act, see footnote on pp. M-l-565. .As enumerated 
In Clayton Act, aee first purngruph thereof on p. 562. 

• By the last parn~rraph of the Act of Sept. 7, 1916, amending the 
Fed.,ral RI'Herve Act~ ch. 461, 39 Stat. 7112 at 756, It Is provldPd that 
the provl~lons of Bt•c. 8 shnll not apply to "A director or other officer, 
agent or emplo)ee ot any member bank" who may, "with the approval 
or the l•'edernl Rl•scrve Board be a director or other <>lllcer, agent or 
"111Ploy<'e of any • bank or corporation, "chartered or lncorporatl'd under 
the lawa ot the United States or ot any Stute thereof, and prlilclpallJ 
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NIES OPERATING UNDER LAWS OF UNITED STATES 
AND DIRECTORS OF OTHER CORPORATIONS-Contd. 

or trust company, organized and operating under the 
laws of a State, having deposits, capital, surplus, and 
undivided profits aggregating more than $5,000,000, shall 
be eligible to be a director in any bank or banking asso· 
ciation organized or operating under the laws of the 

How •liribilitr United States The eli(}'ibility of a director officer or determined. • o l l 

employee under the foregoing provisions shall be deter· 
mined by the average amount of deposits, capital, sur· 
plus, and undivided profits as shown in the official state· 
ments of such bank, banking association, or trust company 
filed as provided by law during the fiscal year next pre
ceding the date set for the annual election of directors, 
and when a director, officer, or employee has been elected 
or selected in accordance with the provisions of this Act 
it shall be lawful for him to continue as such for one 
year thereafter under said election or employment. 

Not to uru No bank, banking association or trust company, organ· 
m o r e than one , d . d h f , S bauk, bankinr a•·Ize or operatmg un er t e In ws o the Umted tates, 
10eiatlon, or trust , , , d 'l f coml?any located m any City or mcorporate town or VI I age o more than in c1t7 or incor· . . 
porated town ortwo hundred thousand mhabitants, as shown by the last 
villa~re of more , . , 
than 2oo,ooo tn· precedmg decenmal census of the Umted States, shall 
hal.oitantl. h d • h ffi I • ave as a 1rector or ot er o tcer or emp oyee any pn vate 

banker or any director or other officer or employee of any 
other bank, banking association or trust company located 

.Ravinra b
1
mnkl

1 
in the same place: Provided, That nothing in this section w1thout cap ta , 

<•hare) atock u·shall apply to mutual savm(l's banks not havin(l' n capital 
eept..d '"' 0 

· stock represented by shares: Provided furtlter, That a 

t
Whekre ,•ntt••director or other officer or employee of such bank, banking 

1 o c o one 
bank, etc., owned association, or trust company may be a director or other b7 •tockhoide ... 
~~~·· aoo u- officer or employee o~ not more than one other bani~ odr 

trust company orgnmzed under the laws of the Umte 
States or any State where the entire capital stock of one 
is owned by stockholders in the other: And prov-ided fur· 
ther, That nothing contained in this section shall forbid 

engaged In International or forPlgn banking, or banking In a dependencY 
or Insular possea~ion of the Unltt>d States," In the capital stock of wblch 
auch member bank may have Invested undl'r the condlllons and clrcu•n· 
atancea set forth In tbe Act. 

On provlRiona of the Shipping Board Act, l'acken and Stockyards .Act, 
1921, and TranApOI'I!ttlon Act, limiting the scope of the Clayton Act Ill 
eertaln cases, see footnote on p. 503, 
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a director of class A of a Federal reserve bank as defined Claaa A dirrctor 
. ! of Federal reserve 
m the Federal Reserve Act from beincr an officer orb an k excepted o and 
director or both an officer and director in one member Private banker 
bank: And provided further That nothincr in this Actor officer, etc., of 

! b member bank, or 
shall prohibit any private banker or any officer director class A director 

! ! may serve, with 
or employee of any member bank or class A director of con•ent of Fed· era! Reaerve 
11 Federal reserve bank who shall first procure the consent Hoard, not more 

! than two other 
of the Federal Reserve Board which board is hereby au-banks, etc., where ' no oubotantlal 
ihorized, at its discretion, to grant, withhold, or revoke competition. 
such consent, from being an oflicer, director, or employee 
of not more than two other banks, banking associations, 
or trust companies, whether organized under the laws of 
the United States OP any State, if such other bank, bank-
ing association, or trust company is not in substantial 
competition with such banker or member bank. 

The consent of the Federal Reserve Board may be pro- ••cC:.':d"t,~;::;.~ 
cured before the person applying therefor has been P1.icant elected director. 
elected as a class A director of a Federal reserve bank or 
as n director of any member bank.10 

That from and after two years from the date of the Not to une two or more pres· 
approval of this Act no person at the same time shall be entJy or pr~vl· ou•IY compettJlll' 
a director in any two or more corporations any one ofcor.poratlon• it ! capttal, ourpluo. 
which has capital, surplus, and undivided profits aggre- ;r~fidto ~~:~~~~~~ 
gatincr more than $1 000 000 encra<J'ed in whole or in part more than u.
. o ' ' 1 o t':l 000,000, and 
lU commerce oihe .. than banks bankincr associations elimination of 

! " ! "' l competition b:r 
trust companies and common carriers subJ' ect to the Act ·~•...,ment ~ould vtolate antttrust 
to regulate commerce approved February fourth, laws. 
eighteen hundred and eighty.seven, if such corporations 
are or shall have been theretofore, by virtue of their busi-
ness and location of operation, competitors, so that the 
elimination of competition by agreement between them 
Would constitute a violation of any of the provisions of 
any of the antitrust laws.11 The eligibility of a director d!:~r~1~!~~bllit7 
Under the foregoing provision shall be determined by the 
aggregate amount of the capital, surplus, and undivided 
Profits, exclusive of dividends declared but not paid to 
s~ockholders, at the end of the fiscal year of said corpora-
ti.on next preceding the election of directors, and when a 
d.Jrector has been elected in nccordance with the provi-
Sions of this Act it shall be lawful for him to continue as 
such for one year thereafter. 

P 
10 'rbe part of the section Immediately preceding beginning with, "Anti 

;ovtt~cd further, That nothln!;' In this Act" to this point, amendments 
~?e/'Y act May 15, 1916, ch. 120, and act May 26, 1920, ch. 206. 

Ill C~ or t~>xt of Shrrman Act, see footnote on pp. 1164-565. As enumerated 
ayton Act, see first paragraph thereof on p. 562. 
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tl El!gflbl
1
lityt· at 'Vhen any person elected or chosen as a director or 

me o ~ ec Jon 
or oeltction not officer or selected as an employee of any bank or other changed for one 
year. corporation subject to the provisions of this Act is eligible 

at the time of his election or selection to act for such bank 
or other corporation in such capacity his eligibility to act 
in such capacity shall not be affected and he shall not 
become or be deemed amenable to any of the provisions 
hereof by reason of any change in the affairs of such 
bank or other corporation from whatsoe\·er cause, 
whether specifically excepted by any of the provisions 
hereof or not, until the expiration of one year from the 
date of his election or employment. 

Sec. 9. WILLFUL MISAPPLICATION, El\ln'EZZLE.1\IE1-JT, 
ETC., OF MONEYS, FUNDS, ETC., OF COMMON CARRIEI~ 
A FELONY. 

SEC. 9. Every president, director, officer or manager of 
any firm, association or corporation engaged in com· 
merce as a common carrier, who embezzles, steals, abstracts 
or willfully misapplies, or willfully permits to be misap· 
plied, any of the moneys, funds, credits, securities, prop· 
erty or assets of such firm, association or corporation, 
arising or accruing from, or used in, such commerce, in 
whole or in part, or willfully or knowingly converts the 
same to his own use or to the use of another, shall be 
deemed guilty of a felony and upon conviction shall be 

Penalty, fine, fined not less than $500 or confined in the penitentiary or Imprisonment, 
or both. not less than one year nor more than ten years, or both, 

in the discretion of the court. 
lr.y 

1
pro•ocutet Prosecutions hereunder may be in the district court of In diatr ct cour 

of United
1 

staht ... the United States for the district wherein the offense may 
tor di•tr ct w ere 
ollenae commit· have been committed. 
1~urladlctlon of That nothing in this section shall be held to take away 
State court• not • · ] • • ]' t' f 1 f h 1 df'Cted. Their or 1mpa1r t 1e JUrisc JC JOn o t 1e courts o t e se,·era 
judlflllenta a bar c .1 } l } f d . d • to proaecutlon.-,tates unuer t 1e aws t 1ereo ; an a JU gment of conv1c· 
hereunder. • 'tt 1 t} • .1 } 1 f y twn or ncqm a on 1e mer1ts unuer t 1e aws o an 

State shall be a bar to any prosecution hereunder for the 
same act or acts, 
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. SEc. 10. That after two years from the approval of De~Iinr• In """ 
l 

, ~urlt1es, etc., and 
t us Act no common carrier en O'U 1red in commerce shall contr~cts for C<?n· 

c o 11truct10n or rna1n• 
have any dealinO'S in securities supplies or other articlestenance,aggregat· 

1:'> ' lng more than 
of commerce or shall make or have any contracts for $5o,ooo.a year to ' be by b1d In use 
construction or maintenance of any kind to the amount director, etc ... of 

1 t common carr~er. 
Of more than $50 000 in the aO'O'reO'ate in any one year also director, etc., 

' ' I:'> I:'> 1:'> ' 'of other party or 
with another corporation firm partnership or association ~180 • suusta~tial ' ' mterest therem, 
when the said common carrier shall have upon its board 
of directors or as its president, manager or as its pur
chasing or selling officer, or agent in the particular trans
action, any person who is at the same time a director, 
manager, or purchasing or selling officer of, or who has 
any substantial interest in, such other corporation, firm, 
partnership or association, unless and except such pur
chases shall be made from, or such dealings shall be with, 
the bidder whose bid is the most favorable to such com-co!~~~m~.~ond~~ 
mon carrier to be ascertained by comr)etitive biudin (1 reg~Jationl pre-' "' scnbed by Inter· 
Under reO'U}ations to be prescribed by rule Or otherwise by state C?mmerce ° CommiBSIOn, and 
the Interstate Commerce Commission. No bid shall be to show names and addresses ol 
received unless the name and address of the bidder or the bidder, olllcero, etc. 
names and addresses of the officers, directors and general 
managers thereof, if the bidder be a corporation, or of 
the members, if it be a partnership or firm, be given with 
the bid. 

A h h 11 d' tl ' d' tl d Pen a 1 t y for ny person W 0 S a , Irec y Or In tree y, 0 Or preventing or at· 
attem1)t to do anythin(l' to prevent anyone from bidding tempting to pr~ 

1:::> vent free and fair 
or shall do any act to })revent free and fair competition c'?m.petltion In b1ddmg, 
among the biuders or those desiring to bid shall be pun-
ished as prescribed in this section in the case of an officer 
or director. 

Every such common carrier havin(l' any such transac- carrier to. re-• o port trans.achon1 
tions or makinO' any such purchases shall within thirty hereunder to In· • o t e r 1 t a t e Cmn· 
Uays after makin(l' the same file with the Interstate Com-mHee Comml ... 

1:::> 1ian. 
lnerce Commission a full and detailed statement of the 
transaction showing the manner of the competitive bid
ding, who were the bidders, and the names and addresses 
of the directors and officers of the corporations and the 
members of the firm or partnership bidding; and when-
ever the said commt'ssion sh&.ll after investi(l'ation or comm!8810~ to 

• , L-':1 report vwlahona 1 

hearin(l' have 'reason to believe that the law has been and its own ftnd· 
, o! · lng1 to Attorney 

~Iolated in and about the said purchases or transactions General. 
1: shall transmit all papers and documents and its own 
VIews or findings regarding the transaction to the 
Attorney General. 
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See. 10. LIMITATIONS UPON DEALINGS AND CON· 
TRACTS OF COMMON CARRIERS-Continued. 

f Mdii•d•tomeatcnor If any common carrier shall violate this section it shall or rPc r, e ., 
to knowingly v~te be fined not exceed in rr $25 000 · and every such director, for, direct, a1d, "' ' ' 
ete., In violation agent manarrer or officer thereof who shall have know-of tht. aeetlon. ' "' 

ingly voted for or directed the act constituting such vio-
lation or who shall have aided or abetted in such viola
tion shall be deemed guilty of a misdemeanor and shall 

Penalty. b~ fined not exceeding $5,000, or confined in jail not ex
ceeding one year, or both, in the discretion of the court . 

• J.~~.!:v:O ~=~ The effective date on and after which the provisions 
1• 

1821
• of section 10 of the Act entitled "An Act to supplement 

existing laws against unlawful restraints and monopolies, 
and for other purposes," approved October fifteenth, 

E"c~'~'t •• to nineteen hundred and fourteen, shall become and be 
ClOrporationa or· ff • • h b d f d d d d J fi t gantzed atterJan.e ectlve IS ere y e erre an exten e to anuary rs , 
12

' ma. nineteen hundred and twenty-one: Provided, That such 
extension shall not apply in the case of any corporation 
organized after January twelfth, nineteen hundred and 
eighteen.12 

See. tt. JURISDICTION TO ENFORCE COMPLIANCE. 
C 0 M PLAINTS, FINDINGS, AND ORDERS. APPEALS. 
SERVICE ... 

,.!,n;:~~~f)0\~ SEc. 11. That authority to enforce compliance with 

fllcable vutedsections two three seven and eirrht of this Act by the per-
n- ' ' ,., 
Interotate Com- sons respectively subJ" ect thereto is hereby vested: in the merce Commla· 

•ton; Interstate Commerce Commission where applicable to 
Federa!ll .. erveCOmmon carriers, in the Federal Reserve noaru where ~;~-p-

Board; and plica hie to banks, banking associations and trust com-
Federal Trade • d • 1 F d 1 T .1 C • • h Commt ... ton. pames, an m t 1e e era raue omm1sston w ere ap· 

plicable to all other character of commerce, to be exer
cised as follows: 

Commi•lon or 'Vhenever the commission or board vested with J"uris
b o a r d to luue 
~mptatnt tt b ... diction thereof shall have reason to believe that any ltevea aoca. 2, 8, 
7, or 8 violated, person is violatinrr or has violated any of the provisions and ..,,.e urn~ n 
with notice of of sections two three seven and eight of this Act it shall lle&rlng on re- I I ' 
•t><>n<knt or de- issue and serve upon such person a complaint statinrr its fendant. "' 

charges in that respect, anu containing a notice of a hear· 
ing upon a day and at a place therein fixeu at least thirtY 
days after the service of said complaint. The person so 

u Abov~ pnrogrnpb, see. 501 ot the Transportation Act. Feb. 28, 192°· 
ch. 91, 41 Rtat. 456 at 409. 

u On provisions of the Shipping Donrd Act, PRckPra and Storkyards Aet. 
1921, and TranHportatlon Aet, limiting the scope of tbe Clnyton .Aet ID 
certain easea, aee footnote on p. 1163. 



CLAYTON ACT. 575 

complained of shall have the right to appear at the place Reo~ondent to . have r1ght to ap· 
and time so fixed and show cause why an order shouldP••• and ahow 

b ~~ 

not e entered by the commission or board requiring such 
person to cease and desist from the violation of the law 
so charo-ed in said complaint .Any person may make ap- Interven.tion 

• 1:> • may be perm1tted 
phcation, and upon good cause shown may be allowed for rood cause. 

by the commission or board, to intervene and appear in 
said proceedincr by counsel or in person The testimony t T~allllcript ot • o • estlmony to be 
In any such proceeding shall be reduced to writing and filed. 
filed in the office of the commission or board. If upon 
such hearing the commission or board, as the case may be, 1 .!~o":""C:~,:",~'!: 
shall be of the opinion that any of the provisions of said ~~keo!.,~~::,r: ,r:_ 
sections have been or are beincr violated it shall make a r,ort atating lln.d· 

1:> ! ngo, and to II· 

report in writing in which it shall state its findings as to d~~ ~~dc!~~\';,'".i 
the facts and shall issue and cause to be served on such desist on respond· 

' eDt. 
P(:rson an order requiring such person to cease and desist 
from such violations, and diyest itself of the stock held 
or rid itself of the directors chosen contrary to the pro
visions of sections seven and eight of this Act, if any 
there be, in the manner and within the time fixed by said 
order. Until a transcript of the record in such hearingbo~.;n~:;'o~o~~ 
shall have been filed in a circuit court of appeals of the i~~ '::"rd:-;t :,S~~~i 
United States as hereinafter provided the commission transcript of rec· 

! ' ord II led In Clr· 
or board may at any time, upon such notice and in such ~';!~.,court of Ap· 

manner as it shall deem proper, modify or set aside, in 
Whole or in part, any report or any order made or issued 
by it under this section. 
If such person fails or neglects to obey such order of ob!~,;:: ~~ df~ 

the commission or board while the same is in effect the o_rder, commia· 
, ) liOn or b 0 I r d 

(·ommission or board may apply to the circuit court of "'~Y apply toCir· ' cUJt Court of Ap· 
appeals of the United States within any circuit where peal• for enforce· 

l ment of Ita order, 
tl1e violation complained of was or is being committed or~r!~r~anacript 
Where such person resides or carries on business, for the 
?nforcement of its order, and shall certify and file with 
Its application a transcript of the entire record in the 
I>roceeding, including all the testimony taken and the 
report and order of the commission or board. Upon such no~~'!h~~~r':! 
filiniY of the application and transcript the court shall be arrved on re-

b opondent and to 

cause notice thereof to be served upon such person and ~n~e~ e d:':".!r .. ~ 
thereur>on shall have J"urisdiction of the proceeding and firming, modify. lng, or letting 
of the question determined therein, and shall have power ::~~~.~,1~!:! 
to make and enter upon the pleadings, testimony, and board. 

proceedings set forth in such transcript a decree affirm-
tng, modifying, or setting aside the order of the cornmi~-
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See. 11. JURISDICTION TO ENFORCE COMPLIANCE. 
C 0 1\1 PLAINTS, FINDINGS, AND ORDERS. APPEALS. 
SERVICE-Continued. 

Flndin_r• ofsion or board. The findings of the commission or board 
eommiluton or 
board conclusive as to the facts if supported by testimony, shall be con-if oupported by . . ' 
testimony. clus1ve. If either party shall apply to the court for leave 

In_troduction ~f to adduce additional evidence and shall show to the sat-additional ev1- ' 
dence moy be P"1~- isfaction of the court that such additional evidence is mitted on app l· 
cation, and show- material and that there were reasonable grounds for the 
ing of reaMonahle 
ground tor fnilure failure to adduce such evidence in the proceedinrr before to adduce there- b 

tofore. the commission or board, the court may order such addi-
tional evidence to be taken before the commission or 
board and to be adduced upon the hearing in such manner 
and upon such terms and conditions as to the court may 

Commi••ion orseem proper The commission or board may modify its boord may make • 
new. or modified findinrrs as to the facts or make new findinrrs by reason ftndmgo by rea- t> ' o ' 
1011 thereof. of the additional evidence so taken, and it shall file such 

modified or new findings, which, if supported by testi
mony, shall be conclusive, and its recommendation, if 
any, for the modification or setting aside of its original 

d Judgmebnlt t•ntod order, with the return of such additional evidence. The 
rcrf!'e su ec 

~evlc~ upon cer- J'udrrment and decree of the court shall be final except t10rar1, but other- .., , 
wise final. that the same shall be subject to review by the Supreme 

Court upon certiorari as provided in section two hundred 
and forty of the Judicial Code. 

Petition by re· Any party required by such order of the commission or 
•rondent to re- board to cease and desist from a violation char{l'ed may v I e w order to " b 

cease and dcsl•t. obtain a review of such order in said circuit court of ap-
peals by filing in the court a written petition praying that 
the order of the commission or board be set aside. A 

Tn be aerved on copy of such petition shall be forthwith served upon the 
~~':~~·~1 t:'i co~ commission or board, and thereupon the commission or 
t~mupon to ccr- board forthwith· shall certify and file in the court a t1fy and file tran-
ocrlpt of record transcrii)t of the record as hereinbefore provided UJ)On In the court. · , 

the filing of the transcript the court shall have the same 
Jurlodlction of • · d' t' t ffi t '.1 d'f h d f th Court of Appeals JUl'lS IC lOll o a Irm, se as1ue, or mo 1 y t e or er o e 

:~~n•• ~;·~~:commission or board as in the case of an application by 
~~d'~':n:::-i~:~.~ the commission or board for the enforcement of its order, 
or board'• find- d tl fi d' f th ' ' b d t th 1 11 1 1 aimllarly nn 1e n mgs o e comm1sswn or oar as o e 
conclusive. facts, if supported by testimony, shall in like manner be 

conclusive. 
Jurisdiction of The J'urisdiction of the circuit court of appeals of the Court of Appeail 

~xclusive. United States to enforce, set aside, or modify orders of 
the commission or board shall be exclusive. 
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Such proceedinfJ'S in the circuit court of appeals shall Proceedings to o have precedence 
be given precedence over other cases pendinrr therein and over other cases, ,., ' and to be expe· 
shall be in every way expedited. No order of the com- dited. 
mission 'Or board or the J'udrrment of the court to enforce I:iability under o antitrust acts not 
the same shall in any wise relieve or absolve any person affected. 
from any liability under the antitrust Acts.H 

Complaints orders and other proces.ses of the commis- Serv!ce of com-
' ' misa1on'aor 

sion or board under this section may be served by anv- b 0 .8 r d' 1 com· • plawts, ordera, 
one duly authorized by the commission or board either and other proe· 

' esses. 
(a) by delivering a copy thereof to the person to be Personal: or 
served, or to a member of the partnership to be served, 
or to the president, secretary, or other executive officer 
or a director of the corporation to be served· or (b) by At 0 ff Ice or ' p I a c e of bus!· 
leaving a copy thereof at the principal office or place ofness; or 
business of such person· or (c) by reO'isterinfJ' and mail- ~Y regi•tered 

' o o ma1l. 
ing a copy thereof addressed to such person at his princi-
pal office or place of business. The verified return by the Verified ret.um 

· of pPr:iOn acrvmg, 

Person so servin(J' said com11Iaint order or other process and return yost· 
o ' ' oHlce r e c e 1 p t , 

Sf:tting forth the manner of said service shall be proof proof of aervice. 
of the same, and the return post-office receipt for said 
complaint, order, or other process registered imd mailed 
as aforesaid shall be proof of the service of the same. 

Sec. 12. PLACE OF PROCEEDINGS UNDER ANTITRUST 
LAWS. SERVICE OF PROCESS. 

SEc. 12. That any suit, action, or proceeding under the ~t~~~~~!~~~;dm~~ 
antitrust laws H UfJ'ainst a Corporation may be brOUO'ht p~oc~•• aerved.in ,.., "' dJstrJCt of winch 
not only in the J'udicial district whereof it is an inhabit-~ohrpob~ation an 1n a 1tant or 
ant, but also in any district wherein it may be found or wherever lt rna, be found. 
transacts business; and all process in such cas<'s may be 
sern~d in the district of which it is an inhabitant, or 
wherever it may be found. 

Sec.13. SUBPCENAS FOR WITNESSES IN PROCEEDINGS 
BY OR ON BEHALF OF THE UNITED STATES UNDER 
ANTITRUST LAWS. 

SEc. 13. That in any suit, action, or proceeding brought 
by or on behalf of the United States subpcenas for wit
nesses who are required to attend a court of the United 
States in any judicial district in any case, civil or crimi-

"For text of Sherman Act, see footr.ote on pp. 564-565. For Antlt!'ust 
Acta aat enuwerateu 1n Clayton Act, ace first parllJ:l'uph thereof on p. 662. 
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Sec. 13. SUBP<ENAS FOR WITNESSES IN PROCEEDINGS 
BY OR ON BEHALF OF THE UNITED STATES UNDER 
ANTITRUST LAWS-Continued. 

»•dY. t":'"t lbntotnal, arisin!! under the antitrust laws 15 may run into any any 11 r•c , u ...... 
pumisaion °1other district· Provided That in civil cases no writ of trial court neces- • ' 
~ary i!' civil c~se.. subprona shall issue for witnesses livinrr out of the dis-
If w1tneso hves t:> 

out or district trict in which the court is held at a greater distance than and more than 
1oo miles distant. one hundred miles from the place of holding the same 

without the permission of the trial court being first had 
upon proper application and cause shown. 

Sec. U. VIOLATION BY CORPORATION OF PENAL 
PROVISIONS OF ANTITRUST LAWS. 

D e em e d aloo S Th h · h 11 • 1 that of lndividu- EC. 14. at w enever a corpora:bon s a vw ate any 
:!n~i~~~ors, om- of the penal provisions of the antitrust laws,15 such viola

tion shall de deemed to be also that of the individual di
rectors, officers, or agents of such corporation who shall 
have authorized, ordered, or done any of the acts consti-

A mllderneanor. . . h I • h • 1 · d h ' 1 tutmg m w o e or m part sue VIO atwn, an sue VIO a-
Penalty, t1 ution shall be deemed a misdemeanor, and upon conviction or imprisonment, , 

or bot.h. therefor of any such director, officer, or agent he shall be 
punished by a fine of not exceeding $5,000 or by impris
onment for not exceeding one year, or by both, in the dis
cretion of the court. 

Sec. 15. JURISDICTION OF UNITED STATES DISTRICT 
COURTS TO PREVENT AND RESTRAIN VIOLATIONS OF 
THIS ACT. 

SEc. 15. That the several district courts of the United 
States are hereby invested with jurisdiction to prevent 

01•trlct atto~- and restrain violations of this Act and it shall be the neya, under d1- ' 
:~uoll.,~!r~~to[~ duty of the several district attorneys of the United States, 
ln•titute proceed- in their respective districts under the direction of the 
I~L ' 

Proceedinr•Attorney General, to institute IH'Oceedings in equity to may be by WKY 

o_r petition tet- prevent and restrain such violations. Such proccedincrs 
tmr t o r t h the o 

-·etc. may be by way of petition setting forth the case and pray-
After due no- ing that such violation shall be enjoined or otherwise pro

u,::e!io~r~ .. ~~hibited. When the parties complained of shall have been 
fnr. and detennl- duly notified of such petition the court shall proceed as nat1on u aoon u ' ' 
may be. soon as may be, to the hearing and determination of the 

Pendinc peti d d' I t't' d b f fi 1 d t 1 0 n 1111tltutl~ case; nn pen mg sue 1 pe 1 wn, an e ore na ecree, 
proceedinr Court the court may at any time make such temporary restrainmay make tem-
poraryd rrotraln- infr order or prohibition as shall be deemed J'ust in the lnr or er or pro- o 

hibition. premises. 1rht>never it shall appt>ar to the court before 
which any such proceeding may be pending that the ends 

11 For text ot Sh•rman Act, aee footnote on pp. MH-565. For An titru&t 
J.cu aa enumerated In Clayton .Act, see ll.rst pnrngrapb thereof on p. 662. 
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of justice require that other parties should be brought m~u~th:-1 ~!.':: 
before the court, the court may cause them to be sum- ties. 
moned whether they reside in the district in which the 
court is held or not, and subprenas to that end may be 
served in any district by the marshal thereof. 

Sec. 16. INJUNCTIVE RELIEF AGAINST THREATENED 
LOSS BY VIOLATION OF ANTITRUST LAWS. 

SEc. 16. That any person, firm, corporation, or associa- o P e
6
n to atny person, rm, e c., 

tion shall be entitled to sue for and have in]' uncti ve relief. 0t." samed ~nd!-
' 1ons an pnnct· 

in any court of the United States haviniJ" J'urisdiction pi•• •• oth~r ln-
o junctlve relief by 

over the parties a'"'ainst threatened loss or dama..,e by a court• of equity 
l "' o aga I not threat-

violation Of the antitrust }a \VS lG includiniY SeCtiOnS tWO en.ed conduct that 
' o ' w11l cause loiS or 

three, seven and eight of this Act, when and under the damage. 
same conditions and principles as injunctive relief against 
threatened cooduct that will cause loss or damage is 
granted by courts of equity, under the rules governing 
such proceedings, and upon the execution of proper bond Ju~:~i~::'~~~:J 11'!: 
against damages for an injunction improvidently granted h:,~du~on'd P:h'g!~ 
and a showing that the danger of irreparable loss or dam- lng. 
age is immediate, a preliminary injunction may issue: 
Provided, That nothing herein contained shall be con- staBut U

1 
n I ted 

tfft a one may 
strued to entitle any person firm corporation or associ- •.u• for ini•!nr-' ' ' trve rehef agarnst 
ation except the United States to brin.., suit in equity for common carrier 
. ' ' o subject to Ad to 
lllJ'unctive relief !J."ainst any common carrier subJ'ect to Relfulate Com-n meree. 
the provisions of the Act to regulate commerce approved 
February fourth, eighteen hundred and eighty-seven, in 
respect of any matter subject to the regulation, supervi
sion., or other jurisdiction of the Interstate Commerce 
Commission. 

See. 17. PRELIMINARY INJUNCTIONS. TEMPORARY 
RESTRAINING ORDERS. 

SEc. 17. That no preliminary injunction shall be issued No preliminary • 
Without notice to the opposite party. ~':ft:::.W'.!. with-

No temporary restr:aining order shall be granted with- No temporary 
out notice to the opposite party unless it shall clearly t~t~~~~~nc~ o:r! 
a f 'fi f h b ffid . b I ahowin~: of tm-ppear rom specl c acts s own y ll l avlt or y t le mediate and ir-

Yerified bill that immediate and irreparable injury, loss,~~i~:!:le inJury 
or damage will result to the applicant before notice can 
be served and a hearing had thereon. Every such tern- Temporary re-
p .- · d l ll b ' d d · h l d t &training order, orary restrammg or er s 1a e m orse w1t t 1e a e to ohow date and 
and hour of issuance, shall be forthwith filed in the ~~~r~~f~~~~=ic~· 
clerk's office and entered of record, shall define the in-

•• F"r text of Sherman Act, see footnote on pp. 56-t-565. For Antltr•Jst 
Acts as enumerated ln ClaJton Act, aee flrat paragraph tbcreot on p. 562, 
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Sec. 17. PRELIMINARY INJUNCTIONS. TEMPORARY 
RESTRAINING ORDERS-continued. 

jury and state ·why it is irreparable and why the order 
was granted without notice, and shall by its terms expire 
within such time after entry, not to exceed ten days, as 
the court or judge may fix, unless within the time so fixed 
the order is extended for. a like period for good cause 
shown, and the reasons for such extension shall be entered 

If without no· of record. In case a temJ)Orary rcstrainin..., order shall 
Uce, le•uance of o 
preli~inary In· Le "ranted without notice in the continO'ency SlJecified, juuct10n to be b ,.., 

di•rol. srtd of "bait the matter of the issuance of a preliminary injunction 
rar 1ea posat e 
moment. shall be set down for a hearing at the earliest possible 

time and shall take precedence of all matters except older 
matters of the same character; and when the same comes 
np for hearing the party obtaining the temporary re
straining order shall proceed with the application for a 
preliminary injunction, and if he does not do :;o the court 
shall dissoh·e the temporary restraining order. Upon 

Opposite p~rty two days' notice to the party obtainin" such temporary may move d1ROO· o 
Juti~n or modi· restrainin..., order the opposite party may apllear and 
!!calion on two '"' 
day•' notice. move the dissolution or modification of the order, and in 

that event the court or judge shall proc£>ecl to hear ami 
determine the motion as expeditiously as the ends of jus
tice may require. 

dl 
~""1 • 2cnsdof Ju· Section two hundred and sixty-three of an Act entitled 

eta o e re-
pealed. "An Act to codify, revise, and amend the laws relating to 

the judiciary," approved March third, nineteen hundred 
and eleven, is hereby repealed. 

arr:C~~- 2os not Nothing in this section contained shall be deemed to 
alter, repeal, or amend section two hundred and sixty
~;ix of an Act E>ntitled "An Act to codify, revise, and 
amend the laws relating to the judiciary," approYcd 
March third, nineteen hundred and eleven . 

Sec. 18. NO RESTRAINING ORDER OR INTERLOCUTORY 
ORDER OF INJUNCTION WITHOUT GIVING SECURITY. 

,. 1 J;_~cTnt ::C.P~e Sr.c. 18. That, except as otherwise provided in section 
ot tht• act. 16 of this Act, no restraining order or interlocutory order 

of injunction shall issue, except upon the giving of secur
ity by the applicant in such sum as the court or judge 
may deem proper, conditioni:'J upon the payment of such 
costs and damages as may be incurred or suffered by any 
})atty who may be found to have been wrongfully en
joined or restrained thereby, 
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Sec. 19. ORDERS OF INJUNCTION OR RESTRAINING 
ORDERS-REQUIREI\IENTS. 

581 

,8Ec 1!>. That every order of in]'unction or restrainincr Must set forth 
• t'1 reasons, be 6pe· 

order shall set forth the reasons for the issuance of the ciftc, and describe 
acts to be re· 

same, shall be specific in terms, and shall describe in rea- strained. 

sonable detail, and not by reference to the bill of com-
plaint or other document, the act or acts sought to be 
restrained, and shall be binding only upon the parties to onB~:~ii~~ 10°8~ll, 
the suit their officers agents servants employees and their officers, ete. 

' ' ' ' . ' attorneys, or those in active concert or participating with 
them, and who shall, by personal service or otherwise, 
have received actual notice of the same. 

Sec. 20. RESTRAINING ORDERS OR INJUNCTIONS BE· 
TWEEN AN •EMPLOYER AND EMPLOYEES, EMPLOYERS 
AND EMPLOYEES, ETC., INVOLVING OR GROWING OUT 
OF TERMS OR CONDITIONS OF El\tPLOYI\IENT. 

SEc. 20. That no restraining order or injunction shall 
be granted by any court of the United States, or a judge 
or the judges thereof, in any case between an employer 
and employees, or between employers and employees, or 
between employees, or between persons employed and 
p£'rsons seeking employment, involving, or growing out 
of, a dispute concerning terms or conditions of employ-
ntent, unless necessary to prevent irreparable injury to N

1 
ot to 111 u • 

• • un ess necessary 
property or to a 1)roperty 1'1 O'ht of the party malnn cr the to preven.t irrep· 

' t":> l c arable InJury 
application, for which injury their is no adequate remedy · 
at law and sucl1 property or property ri~rht must be Threatened 

l to property or prop• 
described with particularity in the api)lication which erty righh m';'•l 

l be d~scr1bed With 
Inust be in writing and sworn to by the applicant or by particularity. 

his agent or attorney. 
And no such restrainincr order or inJ"unction shall pro- Not to prohibit c any p.rson or pe1·· 

hibit any person or persons whether sincrly or in concert son~ rrom terml· 
l c l natmg any rei&· 

from terminatincr any relation of employment or from tion of employ-
~ ' m e n t , r«''m• 

~easincr to perform any work or labor or from recom- mendinl!" others ,.., l by p e a c e I u 1 

tnending, advising, or persuading others by peaceful ~~n• 80 to do, 

means so to do; or from attending nt any place where 
any such person or persons may lawfully be, for the pur- t 
pose of peacefully obtaining or comunicating informa-
tion, or from peacefully persuading any person to work 
or to abstain from working; or from ceasing to patronize 
or to employ any party to such dispute, or from recom-
mending, nc1vising, or persuading others by peaceful and 
lawful means so to do; or from paying or giving to, or 
Withholding from, any person engaged in such dispute, 

SS231"---26--VOL 7--3~ 
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Sec. 20. RESTRAINING ORDERS OR INJUNCTIONS BE
TWEEN AN EMPLOYER AND EMPLOYEES, EMPLOYERS 
AND EMPLOYEES, ETC., INVOLVING OR GROWING OUT 
OF TER!\IS OR CONDITIONS OF EMPL0¥1\IENT-contd. 

any strike benefits or other moneys or things of value; 
or from peaceably assembling in a lawful manner, and 
for lawful purposes; or from doing any act or thing 
which might lawfully be done in the absence of such dis-

In~~~ :;;~~~~ pute by any party thereto; nor shall any of the acts speci
not to £~ c:on•id· fied in this paraO'ruph be considered or held to be viola-
•r~d vlolahoJIJI ol b 
an;,: law ot the tions of any law of the United States. 
UDI~ed Statea. 

Sec. 21. DISOBEDIENCE OF ANY LAWFUL WRIT, 
PROCESS, ETC., OF ANY UNITED STATES DISTRICT 
COURT, OR ANY DISTRICT OF COLU.l\IBIA COURT. 

SEc. 21. That any person who shall willfully disobey 
any lawful writ, process, order, rule, decree, or command 
of any district court of the United States or any court of 
the District of Columbia by doing any act or thing 
therein, or thereby forbidden to be done by him, if the 

• ~~~f!~o.~e -!,~act or thing so done by him be of such character as to con
t~n"" ~nder laws stitute also a criminal offense under any statute of the 
ol Umt~d States 
:hich'co~~~tte~~ United States, or under the laws of any State in which 
p~r""n to b_~ pro- the act was committed, shall be proceeded a"ainst for his 
~d•d agamot as t:> 
h~r~inatter pro- said contempt as hereinafter provided 
Tided, • 

Sec. 22. RULE TO SHOW CAUSE OR ARREST. TRIAL. 
PENALTIES. 

SEc. 22. That whenever it shall be made to appear to 
any district court or judge thereof, or to any judge 
therein sitting, by the return of a proper officer on lawful 
process, or upon the affidavit of some credible person, or 
by information filed by any district attorney, that there 
i.~ reasonable ground to believe that any person has been 

ma~~u~rr~redf~ guilty of such contempt, the court or judge thereof, or 
;~or~o~·u~~.;;-~5 any judge therein sitting, may issue a rule requiring the 
~~:~~!J. not be said person so char~cd to show cause upon a day certain 

why he should not be punished therefor, which rule, to· 
gether with a copy of the affidavit or information, shall 
be served upon the person charged, with sufficient prompt
ness to enable him to prepare for and make return to the 
order at the time fixed therein. If upon or by such re-

Trial!! alleged turn in the J"Ud"ment of the court, the alleO'ed contempt 
C!Ontempt not oul· ' n "' 
ftcientty purr~d br not sufficiently purged, a trial shall be directed at a 
~ r~u~ • 

time and place fixed by the court : Provided, however, 
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That if the accused bein(l' ·a natural person fail or refuse Failure or nat· 
' o ' ural peraon to 

to make return to the rule to show cause an attachment make return .. At· 
' tachment aganJSt 

may issue against his person to compel an answer, and in person. 

case of his continued failure or refusal, or if for any 
l'eason it be impracticable to dispose of the matter on the 
return day, he may be required to give reasonable bail 
for his attendance at the trial and his submission to the 
final judgment of the court. Where the accused is a body •• ::. b~~~ch'm':t 
corporate an c.ttachment for the sequestration of its for oequeotration 

' of Its propert7. 
property may be issued upon like refusal or failure to 
a11swer. 

In all cases within the purview of this Act such trial by T~~~rt ~~; u~~ 
may be by the court or upon demand of the accused by on demand.or ae-

' ' ' cused, by Jury, 
a jury; in which latter event the court may impanel a 
jury from the jurors then in attendance, or the court or 
the judge thereof ;n chambers may cause a sufficient num
btr of jurors to be selected and summoned, as provided by 
law, to attend at the time and place of trial, at which time 
a jury shall be selected and impaneled as upon a trial for fo~la~ ~racu~ 
misdemeanor· and such trial shall conform as near as in criminal caoea 

' l prosecuted by In· 
may be to the practice in criminal cases prosecuted by dictment. or upon 
• ' information. 
lndictment or upon information. 

If the accused be found guilty, judgment shall be en-
tered accordin(l'ly, l)l'escribincr the rmnishment, either by Plena.lty, flnte c ~ or mpr1sonmen , 
fine or imprisonment, or both, in the discretion of the or both. 

court. Such fine shall be paid to the United States or to uJ:~3 s~:!~ !~ 
t~e c?mplainant or other party injured by the act ~on- ~~~~1j':r~~ i~~ 
stJtutmg the contempt, or may, where more than one 1s so!~::d· n!~u~i 
damaged, be divided or apportioned among them as the te:~:J 81~r:. ~ 
court may direct, but in no case shall the fine to ~e paid to exceed ' 1•000. 

t(\ the United States exceed, in case the accused is a 
11atural person, the sum of $1,000, npr shall such impris-
onment exceed the term of six months: Provided, That in 
any case the court or a J'ud(l'e thereof may for good cause Court or Judre 

~"> ' • may dlapenoe 
8hown by affidavit or proof taken in open court or before with rule and , ... 

' 1 u e attachment 
such judge and filed with the papers in the case, dispense for arrest. 

With the rule to show cause, and may issue an attachment 
ior the arrest of the person charged with contempt; in 
which event such person when arrested shall be brought Accuoed to be 

' ' brourht before 
before such court or a J'ud(l'e thereof without unnecessary Judge promptly ,.., and admitted to 
delay and shall be admitted to bail in a reasonable penalty b a i 1. Proceed· 

f 
l n r 1 th~reafter 

or his appearance to answer to the char(l'e or for trial for ume .. if rule 

J 
M had is&ued. 

t 1e contempt; and thereafter the proceedings shall be the 
same as provided herein in case the rule had issued in the 
first instance. 
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Sec. 23. EVIDENCE. APPEArs. 

beE~ir~~~~edm~~ S:Ec. 23. That the evidence taken upon the trial of any 
bill of exceptions. persons so accused may be preserved by bill of exceptions, 

Judgment re- and any J'udrrment of conviction may be reviewed upon viewable u p o n o 
writ of error. writ of error in all respects as now provided by law in 

criminal cases, and may be affirmed, reversed, or modified 
Grantlnr of · t' · U th t' f J 't writ to stJ exe- as JUS ICe may reqmre. pon e gran mg 0 SUC 1 Wfl 

cutton, an of error, execution of judgment shall be stayed, and the 
_,A~cused tob ~1• accused, if thereby sentenced to imprisonment, shall be aunutted to at • • , • 1 

odm1tted to ball m such reasonable sum as may be re-
quired by the court, or by any justice, or any judge of 
any district court of the United States or any court of 
the District of Columbia. 

Sec. 24. CASES OF CONTEMPT NOT SPECIFICALLY El\1-
ImACED IN SEC. 21 NOT AFFECTED. 

Committed In SEC. 24. That nothinrr herein contained shall be con-
or near presence o 
of court, or strued to relate to contempts committed in the presence 

In disobe<lience of the court or so near thereto as to obstruct the adminis-
or a n y lawful ' 
~rt!ulto/:~~~';,"~ tmtion of justice, nor to con tempts committed in dis-
~! U~it!:i ~:~:!~ Clbedience of any lawful writ, process, order, rule, decree, 

or command entered in any suit or action brought or 
And other caset prosecuted in the name of Or On behalf of the United not In sec. 21. ' ' 
Punl_shed _InStates, but the same, and all other cases of contempt not 

conformtty wtth 'fi II b d • } · • f h' pmailinll" usages spec! lCa y em race Wlt un sectiOn twenty-one 0 t IS 
at law and In A b · l d • f · J 1 equity. ct, may e pums 1e m con ormtty to t w usages at aw 

and in equity now prevailing. 

Sec. 25. PROCEEDINGS FOI~ CONTEl\IPT. Lll\IITATIONS. 

Must be lnstl· SEc. 25. That no proccedinrr for contempt shall be in-
tuted within one . d , 0 b · J • year. shtute agamst any person unless egun w1t nn one year 

Not a bar to from the date of the act complained of; nor shall any crhnlual pro•ecu· , . , . 
tion. such proceedmg be a bar to any cnmmal prosecutwn for 
P~ndlng pro· the same act or acts; but nothing herein contained shall 

ceedmra not af· ff . . . . 
~ected. a ect any proccedmgs m contempt pendmg at the time 

of the passage of this Act. 

Sec. 26. INVALIDITY OF ANY CLAUSE, SENTENCE, ETC., 
NOT TO IMP AIR REMAINDER OF ACT. 

SEc. 2G. If any clause, sentence, paragraph, or part of 
this Act shaH, for any reason, be adjudged by any court 
of competent jurisdiction to be invalid, such judgment 

But to be con· shall not affect, impair, or invalidate the remainder fined to clause, fi , , . 
oentence, etc., dl· thereof, but shall be con ned Ill 1ts operatiOn to the clause, 
rectly Involved. • • d · 

sentence, paragraph, or part thereof d1rectly mvolve lU 

the controversy in which such judgment shall have been 
rendered. 

Approved, October 15, 1914. 
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[Approved Apr. 10, 1018.] 

[PunLro-No. 126-65TH CoNGRESs.] 

[II. n. 2316.] 

AN ACT To promote export trnde, and tor other purposea. 

Sec. 1. DEFINITIONS. 

685 

Be it enacted by tlw SeJULte and HouGe of Representa
tives of tlw United States of America in Oongres as-· 
8(mbled, That the words "export trade" wherever used in "Export trade." 

this Act mean solely trade or commerce in goods, wares, 
or merchandise exported, or ip. the course of being ex-
ported from the United States or any Territory thereof 
to any foreign nation; but the words" export trade" shall 
not be deemed to include the production, manufacture, or 
selling for consumption or for resale, within the United 
States or any Territory thereof, of such goods, wares, or 
:merchandise, or any act in the course of such production, 
:manufacture, or selling for consumption or for resale. 

That the words "trade within the United States" t h·~ TrU'~ •t:~':i 
I d ' } ' A d States" w 1crever usc m t us ct mean tra e or commerce among · 

the several States or in any Territory of the United 
States, or in the District of Columbia, or between any 
such Territory and another, or between any such Terri-
tory or Territories and any State or States or the District 
of Columbia, or between the District of Columbia and any 
State or States. 

That the word "Association" wherever used in this "Association." 

Act means any corporation or combination, by contract 
or otherwise, of two or more persons, partnerships, or 
corporations. 

Sec. 2. ASSOCIATION FOR OR AGREEMENT OR ACT 
MADE OR DON·E IN COURSE OF EXPORT TRADE-STATUS 
UNDER SHERMAN ANTITRUST LAW. 

S , . . , A•110clatlon not 
EC. 2. That nothm,.., contamed m the Act entitled "An lllelfal 11 organ· 

A 
0 , ized for and rn· 

ct to protect trade and commerce a,..,amst unlawful re- gaged In export 

t 
, o , trade aolely. 

s ramts and monopolies," approved July second, ~1ghteen 
hundred and ninety,2 shall be construed as declaring to 
he illegal an association entered into for the sole purpose 
of engaging in export trade and actually engaged solely in 

1 With the exception of a reference thereto In the case ot United 8tate1 
Y, United States Steel Corporation, 251 U, S. 417 at 453, and In E111 Partll 
fa mar, 2i 4 Fed. 160 at 171, this act appeara as yet neither to have beeu 
nvoJve(] In nor rcferr~d to In any reported case. 

1 For text ot Sherman A,ct, see footnote on pp. 1164-liG:I. 
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Sec. 2. ASSOCIATION FOR OR AGREEMENT OR ACI' 
MADE OR DONE IN COURSE OF EXPORT TRADE
STATUS UNDER SHERMAN ANTITRUST LAW-continued. 

Nor agreement such export trade or an agreement made or act done in nor act, It not ' 
!~ad:es~i:"~r; t~! the course of export trade by such association, provided 
United Stateo, or such association a()"reement or act is not in restraint of of the e :a: p o r t ' b ! 

trad~ of any d~- trade within the United States and is not in restraint of meotJc compet,. ' 
tor, and the export trade of any domestic competitor of such as-

If such assocla· · t' • A d id d f the Th t h · t' tlon d 0 ea not·SOCla IOn. an prov e ur r, a sue associ a IOn 
artificially or in· does not either in the United States or elsewhere enter tentionally en· ' ' 
hance or deprel!l • t t d t d' • d prices of, or sub· lfl 0 any agreemen , Ull ers an mg, or conspiracy, Or 0 

atantially lessen &ny act which artificially or intentionally enhances or de-competition, or • 
restrain.trade in presses prices within the United States of commodities commodJties of 

elua exported. of the class exported by such association, or which sub-
stantially lessens competition within the United States 
or otherwise restrains trade therein. 

Sec. 3. ACQUISITION llY EXPORT TRADE CORPORATION 
OF STOCK OR CAPITAL OF OTHER CORPORATION. 

SEc. 3. That nothing contained in section seven of the 
Act entitled "An Act to supplement existing laws against 

CI
LatowtuiA utnd~r unlawful restraints and monopolies, and for other pur-ay n c un· 

leM eft'ect may he poses " approved October fifteenth nineteen hundred 
to restrain trade ' ' 
or aubstantiall,Y and fourteen 8 shall be construed to forbid the acquisi-
)t'OI!eD comcetJ. ! 

b~?t~d s~t~ .. 1 n tion or ownership by any corporation of the whole or any 
part of the stock or other capital of any corporation 
organized solely for the purpose of engaging in export 
trade, and actually engaged solely in such export trade, 
unless the effect of such acquisition or ownership may be 
to restrain trade or substantially lessen competition 
within the United States. 

Sec. 4. FEDERAL TRADE COMMISSION ACI' EXTENDED 
TO EXPORT TRADE COMPETITORS. 

S1-:c. 4. That the prohibition against "unfair methods 
of competition" and the remedies provided for enforcing 
said prohibition contained in the Act entitled "An Act to 
create a Federal Trade Commission, to define its powers 
and duties, and for other purposes,'t approved September 
twenty-sixth, nineteen hundred and fourteen,• shall be 
construed as extending to unfair methods of competition 
used in export trade against competitors engaged in ex-

• See an.t6, p. 562 et IWQ. 
'See cznte, p. 1149 et ae~ 
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port trade, even though the acts constituting such unfair ac~ ... ~ ~v~h1o:!~ 
methods are done without the territorial J'urisdiction of d?n•.withou~ t~r

r~tortal jurtodtc-
the United Sates tton of United . ~~ 

Sec. 5. OBLIGATIONS OF EXPORT TRADE ASSOCIA· 
TIONS UNDER THIS ACT. PENALTIES FOR FAILURE TO 
COMPLY. DUTIES AND POWERS OF COMMISSION. 

SEc. 5. That every association now engaged solely in .. ~~~~tu!:.a~; 
export trade, within sixty days after the passage of this~.;;:~~~~.~ 
Act, and every association entered into hereafter which ~!'d. F c~~~f~ 
en O"arres solely in export trade within thirty days after aio'! •howlnr lo· 

I!> e> ' ' cat10n of oftlce1, 
its creation shall file with the Federal Trade Commis- names, and ad-

' dresses ol otncen, 
sion a verified written statement settin(J" forth the loca- ·~c., and aiiiO ar-

. o bcles ol tncorpo-
tion of its offices or places of business and the names and ration or cont~act 

ol auoclat1on, 
addresses of all its officers and of all its stockholders or etc. 

members, and if a corporation, a copy of its certificate. 
or articles of incorporation and by-laws, and if un
incorporated, a copy of its articles or contract of 
association, and on the first day of January of each 
year thereafter it shall make a like statement of the 
location of its offices or places of business and the names 
and addresses of all its officers and of all its stockholders 
or members and of all amendments to and changes in its 
articles or certificate of incorporation or in its articles or 
contract of association. It shall also furnish to the com- 1n~~m'::rr~~\!1;! 
mission such information as the commission may require bor~anlzattton, 

UBt ness, e c. 
as to its organization, business, conduct, practices, man-
agement, and relation to other associations, corporations, 
partnerships, and individuals. Any association which 
shall fail so to do shall not have the benefit of the pro- Penaltlea, ton 

ol benefit ol Beet. 

visions of section two and section three of this Act, and 2 and a. and ane. 

it shall also forfeit to the United States the sum of $100 
for each and every day of the continuance of such failure, 
Which forfeiture shall be payable into the Treasury of the 
United States, and shall be recoverable in a civil suit in 
the name of the United States brought in the district 

.. where the association has its principal office, or in. any 
district in which it shall do business It shall be the District attor-• neya to proaecute 
duty of the various district attorneys, under the direction ~~~e~~~:•r1 or 
of the Attorney General of the United States, to prose-
cute for the recovery of the forfeiture. The costs and 
expenses of such prosecution shall be paid out of the ap
propriation for the expenses of the courts of the United 
States. 
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Federal Trade 
Commluion to 

Sec. 5. OBLIGATIONS OF EXPORT TRADE ASSOCIA
TIONS UNDER THIS ACT. PENALTIES FOR FAILURE 
TO COMPLY. DUTIES AND POW'ERS OF COMMISSION
Continued. 

Whenever the Federal Trade Commission shall have 
lnv~atlgate r•·reason to believe that an association or any acrreement 
atramt of trade, o 
·~tiHcial or lnten- made or act done by such association is in restraint of 
.t1oual enhance-
~ent or ~•pres- trade within the United States or in restraint of the ex-
••on of pnces or 
aub•tantial Iesa- port trade of any domestic competitor of such association, 
enlng of compe-
t!tion by ••aocia- or that an association either in the United States or else
bon. 

where has entered into any agreement, understanding, or 
conspiracy, or done any act which artificially or inten
tionally enhances or depresses prices within the United 
States of commodities of the class exported by such asso
ciation, or which substantially lessens competition within 

• the United States or otherwise restrains trade therein, it 
shall summon such. association, its officers, and agents to 
oppear before it, and thereafter conduct an investigation 

m~n•J re!~~:into the alleged violations of law. Upon investigation, 
:i~i;ti~~. caae .or if it shall conclude that the law has been violated, it may 

make to such association recommendations for the read-
justment of its business, in ot·der that it may thereafter 
maintain its organization and management and conduct its 

tn'i..o .~~·~e:o"~: business in accordance with law. If such association fails 
~~'1:~!i'~:n~r~to comply with the recommendations of the Federal Trade 
lfasiiOciattont~~:il• Commission said commission shall refer its findincrs and to comply w1th 1 .... 

recommrndation. recommendations to the Attorney General of the United 
States for such action thereon as he may deem proper. 

Commlulon For the purpose of enforcin" these IH'ovisions the Fed· a:lven aame pow- ..., 

eu •• ""''•' •·ed- eral Trade Commission shall have all the powers so far eral 1'ratle Com- , 

mllllion Act 80 as applicable given it in "An Art to create a Federal far aa applicable. ' 
Trade Commission, to define its powers and duties, and 
for other purposes." 6 

Approved, April 10, 1918. 

• Si!e ante, p. 1149 et aeq. • 



• 

APPENDIX II. 

DECISIONS OF THE COURTS IN CASES INSTITUTED AGAINST 
OR BY THE COMMISSION.1 

FOX FILl\1 CORPORATION v. FEDERAl~ TRADE 
COMl\1ISSION.2 

(Circuit Court of Appeals, Second Circuit. January 7, 1V24.) 

No. 121. 

1. CoMMEncE KEY No. 40 (1)-1\IANUFACTUnEa oF MoVING-PICTURE FILMS HELD 
ElNGAm:D IN "INTt:RSTATE COMMERCE," WITHIN THE FEDERAL TRADE CoM
MISSION ACT. 

1\Innufacturer of moving-picture films, which shipped the films to Its 
·agencies In several states to be sold and leased to owners and operators 
of moving-picture then ters throughout the United Sta tel';, was engaged in 
"interstate commerce," within Act September 26, 1014 ( Comp. St. sees. 
8836a-S836k), empowering the Federal '.rrade Commis~ion to prevent per
sons and corporations engnged in Interstate commerce from using unfnlr 
rnetho$ls of competition. 

2. TRADE-MARKS AND TRADE NAMER AND UNFAIR CoMPETITION KEY No. 80%, 
NEw, VoL. SA KEY-No. l3ERJEs-IfrNDINGS THAT 1\IovrNo-PrcTURE Fu.M 
PRODUCER USED UNFAIR 1\IJ.:THODR IN CONNECTION WITH THI:EE PICTURES 
IIEr.D TO SUPPORT 0RDEB TO DESIST. 

Federal Tt·ade Commis>~lon's findings thnt motion-pictme film producer 
reissued three old pictures under new titles as new photo plays, and ad
vertised such plcturt•s ns new pictures not p1·eviou>~ly exhibited, and Induced 
the public to belle,·e them to be new pictures, held to support order to 
deH!st from rebsuing old pictures under new titles as new pictures, as 
unfair competition. 

3. TRADE-1\IARKS AND TRADE NAMES AND UNFAIR COMPETITION KEY No. 68-
0NE 1\IAY flE. ENGAGED l!'i "UNFAIR COMPETITION," 'WITHIN FEDF.RAL TRADE 
Acr, Tnot:cn GENERAL l'RACTICE Is NoT UNFAIR. 

Under Act SPptem ber 26, Hl14 ( Cornp. St. sees. 88~6u--883Gk), empowering 
the l<'erll.'rnl Trntle Commission to pre\·ent jlcrsons nnd corporations engaged 
In lnterstute commerce from using unfair methods of competition, the gen
E'rnl practice ot the offender need not be unfair, since general practice may 
involve many methods, each conceived nnd to be applied for its particular 
desired result, but one net that constitutes nn unfair practice may ot itself 
he offensive to the act. 

4. TRADE-1\lAm<s AND TRADE NAMEs AXD UNFAIR Colii'ETITION KEY No. GS-
l\loTION-PrcTur.E PRODUCER'S llEISSUANCE OF OLD FILMS UNDER NEW TITLES 
As NEw PrcTt:nEs IIELD "UNFAIR CoMPETITION." 

Issuance by prouucer of mo,·lng-victme films, engnged in competition with 
other corporations, persons, and partnerships similarly engaged, o! old pic
tures under new titles as new pictures never before exhibited, held " un!alr 
competition," within Federal Trade Act (Comp. St. Sections 8836a-8836k). 

J 
1 

The Pl'rlod covt>rl'd coincides with tbat of tbls volume, namely, Nov. ~. 19!!3, to 
U!y 20, 19!!4. 
'll.eJ10rte4 In 20(} Fed. 3~3. 
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5. TBAD.E-MARKS AND TRADE NaMEs AND UNFAIR CoMPETITION KEY No. 801h, 
NEw, VoL. SA_ KEY-No. SERIES-CORPORATION's AnANDONMENT oF UNFAIB 
METHODS DoEs NoT DEPRIVE CoMMISSION OF AlJTHOBITY To CoMMAND CoB· 
PORATION TO DESIST. 

The mere fact that a corporation which has engaged in unfair methods of 
competition has discontinued such methods and promises to follow a different 
practice does not deprive the Federal Trade Commission of authority under 
the Federal Trade Act (Comp. St. sees. 8836a-8S36k) to command the cor
poration to desist from using such methods. 

6. TRADE-MARKS AND TRADE NAMES AND UNFAIR COMPETITION KEY No. 80¥,., 
NEw, VoL. SA KEY-No. SERIES-EFFECT OF 0Rn•:R DIRECTING MoviNG PICTUliE 
FILM 1\IANUFACTURER TO DESIST FROM REISSUING OLD PICTURES UNDER NEW 
TITLES STATED. 

An order of the Federal Trade Commls!'ion commnnding a mnnuracturer 01 

moving-picture films to desist from reissuing old films under new titles, as 
new pictures, and from advertising 8uch pictures as pictures which have never 
bl'fore been exhibited, does not prohibit the remaking of a photoplay in which 
an entirely new cast is used or an entirely new production is made or where 
the original title is used, or reference made thereto in the advertising of the 
Illcture. • 

(The syllabus is taken from 20G Fed. 353} 

Petition to review the ordc.r of the Federal Trade Commission 
directing the petitioner to cease and desist from methods of unfair 
competition in tracle.1 This petition is by the Fox Film Corporation 
to revise such order. Order affirmed. 

Saul E. Hogers, of New York City, for petitic:mer. 
James M. Drinson, of Dutte, Mont., for respondent. 
Before Hough, Manton, and Mayer, Circuit Judges. 

1\IANTON, Circuit Judge: 
Under the authority of the Act of September 24, 1914 {38 Stat. L. 

717; Comp. Stat. 8836-a), the respondent filed a complaint against 
the petitioner, alleging that it was engaged in the production of 
photoplays and leased and sold its products to the owners and oper
ators of moving-picture theatres throughout the United Stn.tes, 
granting the right to exhibit said photoplays to the public. It is 
admitted that the petitioner, in leasmg and selling to the exhibitors1 
maintains agencies at various cities in the several sta£cs of the United 
States. It makes positi\·e photoplays produced by it and packs the 
same in such manner as to be adapted for use in motion-picture 
projecting machines. These are called films, and the photoplays are 
lmown in the trade as releases. It ships to its agencies in several 
states from New York City. The petitioner is therefore enga~ed in 
interstate commerce. Binderup v. Pathe Exchange (Supreme Court, 
Nov.lV, 1023; 2G3 U.S. 291; G8 L. Ed. 114). 

The parties stipulated the facts, and they had been embodied in the 
findings of the commission. It is stipulated thn.t when a picture has 

1 8 F. T. C. 191, 

• 
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b.een run and generally exploited in the United States or in a con
srderable portion of it and rt is again offered for exhibition at a later 
period it is commonly known as a reissue or revival. Thatl according 
to the accepted practice, usage, and custom of this industry, unless 
the original title of the picture is retained or the picture rs so de
~cribed in the contract between the producer and the exhibitor and 
lD the advertising matter as a reissue or revival of a photoplay previ
ously released, it·is understood by the exhibitor and the public that 
the photoplay to be furnished or screened is or will be a new picture; 
that is to say, a continuity not previously exhibited or exploited 
throughout any considerable portion of the United States. On De
cember 18, 1916, the petitioner released a motion picture which was 
entitled" The Love Thief," and on May 28, 1917, it released a motion 
picture which was entitled "The Silent Lie," and on September 17; 
1917, it released a motion picture entitled "The Yankee Way.' 
These J?ictures were extensively exploited and exhibited throughout 
the Umted States. They were known at the time as feature pictures, 
being ordinary five-reel pictures designed for the principal part of an 
ordinary motion-picture theater program. It is stipulated that in 
the course of the season of 191!)-20 the petitioner reissued the old 
P~cture of " The Love Thief " as " The She Tiger"; reissued the old 
prcture of "The Silent Lie" and entitled it" Camille of the Yukon"; 
and reissued the old picture of "The Yankee Way" and entitled it 
"Sink or Swim." It furnished each of these three pictures so retitled 
to exhibitors in various states of the United States in connection 
w.ith leases providing for the petitioner's so-called program series of 
prctures. All other pictures furnished under such program contracts 
to exhibitors were new pictures. 

The petitioner furnished the exhibitors with bill posters and other 
matter for use in advertising the photoplays to the public. In no 
way did the petitioner disclose that the pictures so furnished or any 
bf them were reissues. The advertising matters furnished exhibitors 

Y. petitioner in connection with the picture "Sink or Swim " con
spreuously displayed the legend "William Fox presents George 
~Valsh in 'Sink or Swim'"; and in connection with "The She Tiger" 
I~ conspicuously displayed the legend "The She Tiger from the 
'amous Novel The Love Thief by N. P. Niessen." The advertising 

Y
furnished exhibitors in connection with the picture "Camille of the 

ukon" displayed the legend "Dascd on Larry Evans' Alaskan 
Novel 'The Silent Lie."' Various exhibitor·s who received these 
three photoplays from the petitioner used this advertising matter to 
n~vel'ti~e the exhibition of the pictures without further disclosing to 
~ho public that they were old pictures. It was, in effect, stipulated 

at without further informatwn from the petitioner or its agents f!1at any or either of tho pictures were reissues, the exhibitors be
. Ieve~ them new pictures ·and advertised them for exhibition with 
~~e hills and posters supplied by the petitioner, and in some instances 
t ey received complaints from patrons of their theaters who claimed 
0 have been misled into believing them new pictures. In effect, it 

wdns stipulated that in communities where pictures were received and 
a vertised patrons attended the exhibition under the belief that they 
Were new pictures. . 

The petitioner concedrs that it is engaged in competition with 
other pel'sons, partnerships, and corporations similarly engaged. 
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Through its agency, it enters into leases and contracts with el:• 
hibitors, agreeip.g to furnish the exhibitors over a fixed period, its 
current releases and gmnts the right to exhibitors to exhibit th~ 
same to the public for a stated number of performances. The presi
dent of the petitioner, in effect, testified that it has never Leen the 
general practice or policy of the petitioner to exploit, sell or lease 
old pictures under new names or to reissue pictures under any names 
other than those of their original release. That the practice or policy 
of reissuing of old pictures under new names is obnoxious to him 
and to the motion-picture industry " and indefensible from any 
ethical or business standpoint; that of the multitude of motion pic
tures or photoplays produced by respondent, he knows of no instance 
except thoso involved in this proceeding, in which respondent has 
reissued any old pictures under new names; that with respect to 
the above pictures, there was no attempt to mislead the exhibitors, 
or the public that said pictures were not reissues." The order to 
cease and desist provides-

" That the respondent, Fox Film Corporation, its agents, servants 
and emplo.Yecs, cease and desist from directly or indirectly adver
tising, selling or leasing, or oll'ering to sell or lease, reissued motion
})icture photoplays under titles other than those under which such 
photoplays were originally issued and exhibited, unless the former 
titles of such photoplays and the fact that they theretofore have 
Leon exhibited under such former titles, be clearly, definitely, dis
tinctly, and unmistakably stated and set forth, both in the photo
play Itself and in any and ull advertising matter used in connection 
therewith in letters and type equal in size and prominence to thoso 
used in displaying the new titles." 

While the findings of the Conm1ission embraced Lut three picturC3 
where the unfair methods were practiced, that is sufficient to sup
port the order to desist. It is now well recognized that the act re
fers specifically to unfair methods of competition. This does not 
mean tho g-eneral practice of the offender must Le unfair in com
petition. General practice may involve many methods each con
ceived and to Le applied for its particular desired result. One net 
that constitutes an unfnir practice may of itself be offensive to tho 
net. Congt·ess had in mind, in this legislation, the prevention of acts 
whic-h amount to unfair methods of competition, whatever their in
ception.• (Federal T-rade Oomm. v. Gratz, 253 U.S. 421.) To meet 

• &>nntor Curnrnlna, cbnlrmnu of the committee whkh r~portell the lllll, said (Conlf. 
R~c.bvol. ril, p. 114~ri): 

" ntalr compl"tltlun mu•t uRunlly procPI"d to grPnt len,::tha anti be dl'struetlve of com· 
petition b~rore It can be •••lz••d and d••nouncl'd by the antl-trugt lnw. In other cases It 
muHt be IHHoclated with, coupiPd with, othPr vicious and unlnwtul practices In orMr 
to bring the (lt'r&<ln or the corpmatlun guilty ot the practice within the scope or tb: 
Antl-Truat Law. The purpol'l! or thiH hill In thl~ '"'<'lion, 1111d In othl'r t!I'CIIon!l whl<' 
I hope will be added tl) It, 114 to ~•·lze thn of!'!'ndl!r bl'Core hla ravagi'S have 1100e to the 
len~rth nPcPssary In order to bring him within thf' Jaw thnt we alrl'ft•IY hnve. 

"We knt>w little ot thPRe thln~o:• In l!WO. 'J'hl' I'Oillllll'rc<l ot the Unltl'd StatPB hal 
largely dt•VI'IOped In the lnat tw~nty-Hve yr&r9. The modern nwthod~ oC cnrrylng o~ 
huslness h11ve bt'en dlscovt>red and put Into opHatlon In the lnat qunrtt-r ot a centurY • 
and as we have gone on und,.r the Anti-Trust Law nnd nn•ler the decl•lons ot the courts 
In tht•lr e!l'ort to enCorcP that lnw, we have olHwrnd CHtaln fornut of lnduRtrlal acth·lt)' 
which ought to bP prohlt.lterl, v;ht>ther In and of thema••lvea they restruln trRrlc or colld 
merce or not. We have diNcovo·rt•d that their tf'nll••ncy Ia I'Vll; we have dtacovcrP 
that the end which b Inevitably reach<'!l through thl'se mrthotls I~ an end "·hl~h ~~ 
deatrul'tll'e of fair I'OIIllll!'rre bl'tWM>n the ~tot•·~. It Ia thP•e conHid<•rotlonH "·hlch. : 
rny Jud~:ment, huve made It wiRe, It not neceaHary, to auppl••mt>nt the Anti-Trust r.a 
by additional )Pglslntlon, n1.1t In antn.:onlam to thP Ant~-·rrnat I.aw, but In hnrm~n~ 
wltb the Anti·T1·nwt J.aw, to more f'!l't'{'tiV£>ly put Into the Industrial life of Amt>r c 
the principle ot the .~nti-Trust l.aw, which IM talr, rt>nsonahlP competition, lnd••pcndepce 
to the lndlvhlual, and dlsasaoclatlon among tbe corporatlon11 • • •." 
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this, the Anti-Trust Law was supplemented. To violate the Sher· 
man Act, it is necessary to find that the practice has grown to such 
proportions and strength that the business and practice is obnoxious 
a& a trust or monopoly and restrains trade. 

No better illustration may be exampled than the instant case of 
these three offenses or acts which are unfair restraints of trade and 
damage the competitor who sells to the exhibitors. The Federal 
Trade Act was intended to reach sneh unfair business methods when 
the Anti-Trust Law could not do so. The Commission may restrain 
an act which tends so unduly to hinder competition as to permit the 
~ct to be classed as an unfair method of competing. An act which 
mvolves such fraud in competition as to render it unfair, is an act 
within the condemnation of this statute. It is by stopping its use 
before it becomes a general practice that the elfeet of an unfair 
method in suppressing competition is destroyed and competitors 
protected. 

False and misleading advertising or representations concerning 
hosiery was held to be an unfair method of competition. (Winsted 
ll osier-y cww, 258 U. S. 483.) In that case a manufacturer's practice 
of selling underwear and other knit goods made partly of wool, was 
to label it "N atuml .1\Ierino," "Nat ural 'Vorsted" and "Nat ural 
Wool." This product was purchased by the consuming public in the 
retail trade as indicating pure wool fabrics. It misled part of the 
public into buying as ull wool garments, garments made largely of 
cotton, and aided and encouraged misrepresentation by unscruplous 
retailers and other salesmen. l t "as held to be an unfair method of 
competition as against manufacturers of like garments made of wool 
and wool and cotton who branded their products truthfully, and 
therefore should be suppressed under Sec. 5 of the Federal Trude 
Act. It was held further that such method of competition does not 
Lease to be so because competitors became a wa_re of it o_r ~ecat~se it 

ecomes so well known to the trade that retailers as dtstmglllshed 
from consumers are not deceived by it. 

Tho pictures in the instant case were presented in the advertising 
~utter and misrepresented by the petitioner to the exhibitors as new 
Ptctures when they were in fact old. The exhibitors in the trade had 
a right to expect that a new name described a new picture. The 
exhibitors were accordingly deceived. It had been the custom to 
entitle the Jihotoplay products truthfully. Fox's stipulated testi· 
lllony concedes tins. In Royal/Jaldng Powder Co. v. Federal Trade 
Oomm., 281 Fed. 71-t, the petitioner, due to the increased cost of 
bream of tartar, discontinued manufacturing its widely advertised 
rand of cream of tartar baking powder which had been on the 

!fiarket for sixty years, and began to manufacture a phosphate bak· 
ln~ powder and advertised it for sale at about one-half the former 
Prtce, under r,ractically the same trade name and put up in the same 
containers. !'his court held that the findin(' to the effect that this 
\\·a~ misleading to the public and unfair to other manufacturers 
sellmg cream of tartar baking J)owder, was justified and that false 
ll;nd misleading labeling and a vertising induced the public to be
!hve that the phosphate baking powder it was manufacturing was 

e same as the more expensive cream of tartar baking powder \Vhich 
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it had formerly manufactured, was an unfair method of competition 
and could be prevented by the Trade Commission. 

The fact that the petitiOner has discontinued this misrepresenta
tion and promises a business practice which will forbid the publish
ing of false advertising in the future, does not deprive the Com
mission of authority to command the company to desist from such 
advertising, for it is not obliged to assume that false representa
tions or publications or advertising will not be resumed. ( Guarantv 
Vet. Co. v. Federal Tradt Comrn., 285 Fed. 8GO.) This record estab
lishes that exhibitors were actually misled by the contracts and the 
advertising matter into the belief that the pictures purchased for 
exhibition were new pictures. The case, therefore, presents the in
stance of a producer and distributor misrepresenting the quality of 
his goods in his contracts and in his advertising matter, misrepresent
ing them so that the trade, apart from the public, was misled and 
deceived. In the reissuance of the old pictures under the new titles, 
without any intimation or notice concerning their origin or history, 
the petitioner was passing off one of its products for another of its 
products, that is to say, one of its old productions for a new produc
tion. This order to desist will not prohibit the remaking of a photo
play in which an entirely new cast IS used or an entirely new produc· 
tion is made, or where the original title is used or reference made 
thereto in the advertising of the ficture. There is no objection to 
the use of the former/hotoplay i the name be not changed and no 
deception be practice in its release to the exhibitors or its exhibi
tion. 

The order of the Commission is affirmed . . 
FEDERAL TRADE COMMISSION v. RAYMOND BROS.

CLARK C0.1 

(Supreme Court of the United States, January 7, 1924.) 

No.102. 

1. TBADE-1\IARKS AND TRADE NAMEs AND UNFAIR CoMPETITION KEY No. 6B
RuusAL TO PURCHASE FROM 1\fANUFACTUBiilt, UNLESS SALES TO CoMPETITOR 

CEASE, NOT UNFAIR COMPETITION; "UNFAIR METHOD OF CoMPETITION." 

A wholeflaler's refusal to purchase further from a manufacturer, unless 
the manufacturer discontinued sales to a competitor, held not an "unfair 
method of competition," wlthln the Federal Trade Commission Act ( Corup. 
St. Sees. 8S3Ga-883Gk): no element of conspiracy being Involved. 

2. TRADE-1\IABKS AND TBADE NAMES AND UNFAIR CoMPETITION KEY No. cs
.. UNFAIR METHOD OF COMPETITION" DEFINED. 

The words "unfair method of competition," as used In the Federal Trade 
Commission Act (Comp. St. Sees. 8836a-883Gk), are Inapplicable to prac· 
tlces not previously regarded as apposed to good morals, because charnc· 
terized by deception, bad faith, fraud, or oppression, or as against publiC 
policy, because of their dangerous tendency unduly to hinder competition or 
create monopoly. 

I 263 U. 8. 1)65, 
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3. TBADE·l\IARKS AND TRADE NAMES AND UNFAIR COMPETITION KEY No. 68-
INDIVIDUAL RETAINS REASONABLE DISCRETION IN J3USINESS METHODS UNDER 

FEDERAL TRADE COMMISSION ACT. 

Under the Federal Trade Commission Act (Comp. St. Sections 8836a-
883Gk), the individual retains the right to exercise reasonable discretion in 
respect o! his own business methods. 

4. CoNsPIRACY KEY No. 24-AcT LAWFUL WHEN DoNE BY ONE MAY BEcom: 

• WRONGFUL WHEN DONE BY MANY ACTING TOGETHER. .. 
An act lawful when done by one may become wrongful when done by 

many acting In concert, taking on the form of a conspiracy, which may he 
prohibited, if the result be hurtful to the public, or to the Individual against 
whom the concerted action Is directed. 

(The syl1abus is taken from 44 Sup. Ct. Tiep. 1G2.) 

On Writ of Certiorari to the United States Circuit Court of Ap-
peals for the Eighth Circuit . 

.Mr. Adrien F. llusick, of Washington, D. C., for petitioner. 
Mr. Emmet Tinley, of Council llluffs, Iowa, for respondent. 

Mr. JusTICE SANFORD delivered the opinion of the Court. 
This writ brings up for review a decree of the Circuit Court of 

Appeals 2 which set aside an oruer of the Federal Trade Com
mission requiring the Raymond Bros.-Clark Company to desist from 
a. method of competition held to be prohibited by the Trade Commis
SIOn Act of September 26, 1914, c. 311, 38 Stat. 717. 

lly Section 5 of that Act "unfair methods of competition" in 
interstate commerce are declared unlawful, and the Commission is 
empowered and directed to prevent their use. 

The Commission,· in January, 1920, issued a complaint charging 
the Raymond Company with acts and practices the!urpose and ef
fect of which was to cut off the supplies purchase by the llasket 
Stores Company, a competitor, from the T. A. Snider Preserve Com
pany, stifle and prevent competition by the Stores Company, and in
terfere with the right of the Stores Company and the Snider Com
pany to deal freely with each other in interstate commerce. The 
Haymond Company answered, and evidence was taken. The Com
mission made a report, stating its findings of fact and conclusions. 

The material facts shown by the findings are: The Raymond 
Company and the Stores Company are dealers in groceries, with 
their principal places of business and warehouses in Nebraska. They 
buy groceries in wholesale quantities from manufacturers in other 
States, which are shipped to their warehouses and resold to customers 
within and outside of Nebraska. Each does an annual business of 
approximately $2,500,000. The Raymond Company sells exclusively 
at wholesale. The Stores Company operates a cham of retail stores, 
but also sells at wholesale. In its wholesale trade, which constitutes 
about ten per cent of its total business, it is a competitor of the 
Raymond Company. The Snider Company is a manufacturer o.f 

1 280 Fed. 1129. Also reported ln 4 F. T. C. 625. 
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groceries, with its office in Illinois. In September, 1918, it sold 
groceries to the Raymond Company, the Stores Company, and other 
neighboring dealers. These groceries were shipped in interstate 
commerce in a "pool" car to the Raymond Company, for distribu
tion among the several purchasers.3 The Raymond Company, upon 
thus learning of the sale to the Stores Company, delayed the de
livery of its portion of the groceries, to the hindrance and obstruc
tion of its business, and wrote to the Snider Company, protesting 
against the.sale direct to the Stores Company and asking for the 
allowance of the jobber's profit on such sale! Later, the Raymond 
Company declined to pay the Snider Company until this commission 
was allowed, and threatened to cease business with it and return all 
goods purchased from it then in stock, unless it allowed this com
mission and discontinued direct sales to the Stores Company; and~ 
thereafter, an attempted settlement of the controversy having failed 
the Raymond Company ceased to purchase from the Snider 
Company. 

The conclusions of the Commission were: That the conduct of the 
Raymond Company tended to, and did, unduly hinder competition 
between the Stores Company and others similarly engaged m busi
ness; that the purpose of the Raymond Company was r..lso to press 
the Snider Company to a selection of customers, in restraint of its 
trade, and to restrict the Stores Company in the purchase of com
modities in competition with other buyers; and that the conduct of 
the Raymond Company tended to the accomplishment of thi3 purpose. 

The Commission thereupon adjudged that the method of competi
tion in question was prohibited by the Act, and ordered the Raymond 
Com.Pany to desist from directly or indirectly hindering or pre
ventm~ any person, firm, or corporation in or from the purchase of 
grocenes or like commodities direct from the manufacturers or pro
ducers, in interstate commerce, or attempting so to do; hindering or 
preventing any manufacturer, producer, or dealer in groceries and 
like commodities in or from the selection of customers in interstate 
commerce, or attempting so to do; and influencing or attempting to 
influence any such manufacturer, producer, or dealer not to accept 
as a customer any firm or corporatiOn with which, in the exercise of 
a free judgment, he has, or may desire to have, such relationship. 

Upon a petition of the Raymond Company for review of this order, 
the Circuit Court of Appeals held that the findings of fact did not 
show an unfair method of competition by the Raymond Company as 
to the Stores Company or others similarly engaged in business. The 
court said: "There is no finding that petitioner combined with any 
other person or corporation for the pur:pose of affecting the trade of 
the Basket Stores Company, or others similarly engaged in business. 
So far as petitioner itself is concerned, it had the positive and lawful 
right to select any particular merchandise which it wished to :pur
chase, and to select any person or cot·poration from whom it might 

• The facts that the Snider Company's oftlce Ia In Illinois and that It shlpp~d these 
groceries In lnt~rstate commerce are not atated In the findings, hut they otherwise 
apoPar In the record and are not dlsput~d. 

~It otherwise appeors from the record thot the ground of Its protest and claim wal 
Its uset·tlon t!lat the StoreiJ Company was "nothing but a retail store." 
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wish to make its purchase. The petitioner had the right to do this 
for any reason satisfactory to it or for no reason at all. It had a right 
to announce its reason without :ear of subjecting itself to liability 
of any kind. It also had the unquestioned right to discontinue deal
h .. "! with any manufacturer, • . • for any reason satisfactory to 
itself or for no reason at all. Any incidental result which might 
occur by reason of petitioner exercising a lawful right cannot be 
charged against petitioner as an unfair method of competition." 
The decree setting aside the orde:- of the Commission was thereupon 
entered. 

vVe pass, without determination, the preliminary contentions of the 
Raymond Company, that the findings of the Commission are not 
supported by the testimony, in many respects,5 and that, as both the 
complaint and the findings of fad relate merely to a controversy be
tween it and a single manufacturer, over a single shipment of mer
chandise, the broad order of the Commission, commanding it to desist 
from all acts of like character with " the entire commercial world " is 
improvident, and can not be sustained.' 

The gravamen of the contention in behalf of the Commission is 
that the conduct of the Raymond Company, acting alone and not in 
combination with others, in threatening the withdrawal of patronage 
from the Snider Company if it continued to sell goods to the Stores 
Company, constituted an unfair method of competition, oppressive in 
its character, unlawful when tested by common law cnteria, and 
having a dangerous tendency unduly to hinder competition. 

The words "unfair method o£ competition," as used in the Act, 
"are clearly inapplicable to practices never heretofore regarded as 
opposed to good morals because characterized by deception, bad faith, 
fraud or oppression, or as against public policy because of their dan
gerous tendency unduly to hinder competition or create monopoly." 
Federal Trade Oomm. v. Gratz, 253 U. S. 421, 427; Federal Trade 
Oomm. v. Beech-Nut Oo., 257 U. S. 441, 453. If real competition is 
to continue, the right of the individual to exercise reasonable dis
cretion in respect of his own business methods, must be preserved. 
Federal1'rade Comm. v. Gratz, supra, page 42!>. 

The present case discloses no elements of monopoly or oppression. 
So far as appe1trs the Raymond Company has no dominant control 
of the grocery trade, and competition between it and the Stores 
Company is on equal terms. Nor do we find that the threatened 
withdrawal of its trade from the Snider Company was unlawful 

1 The Raymond Company insists that the tPstlmony shows, among othPr things, that 
It did not Intentionally d~lay the dellvPry of the groceries to the Stores Company; that 
the Stores Company Is not IU competitor In the wboleBnle business, but engaged In 
the retail business, Relllng ~ocerles to consumers lu competition with other retail 
dealPrs to whom tbe Haymond Company sPlls at wholesale; and that 1t did not threaten 
the Solder Company with the withdrawal of patronage If It continued to sell to the 
Stores Company, out merely expres~ed surprise at the change made by the Snider Com
l•uny from Its former policy of selling only to wholesalPrs, and declared that it would 
not have made Its own furchasP& had It known of this change. 

• 'l'be Circuit Court o Appeals stated, In the outset of Its opinion, that, in any event, 
as the procePding related to the use of an unfair method of competition against the 
1-ltores Company, the order of the Commission, being •• as broad as the business world," 
WoUld have to ue modiHed If sustained in any pRrtlculnr. Se!' Federal TrodP. Cotnm. v. 
Gratz, 253 U. S. 421, and Weatern Svoar Refinill41 <:o. v. Trade Comm. (C. C. A.), 27a 
~'ed. 72:1, 732. 

t!8231 ° -26-VOL 7-- 39 
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at the common law, or had any dangerous tendency unduly to hinder 
competition. · 

It is the right, "long-recognized," of a trader engaged in an en
tirely private business, " freely to exercise his own independent dis
cretion as to the parties with whom he will deal." United States v. 
Colgate & Oo., 250 U. S. 300, 307. See also United States v. Freight 
Ass'n, 166 U. S. 200, 320; Dueber Watch-Case Co. v. II oward Watch 
Oo. (C. C. A.), 66 Fed. 637, 645; Great Atlantic Tea Co. v. Cream of 
Wheat Co. (U. U. A.), 227 Fed. 46, 48; Wholesale Grocers' Ass'n v. 
Trm}e Comm. (C. C. A.), 277 Fed. 657, 664; Mennen Co. v. Trade 
Comm. (C. C. A.), 288 Fed. 774, 780; Booth v. Burgess, ':"2 N.J. Eq. 
181, 190; and 2 Cooley on Torts, (3d ed.), 587. Thus a retail dealer 
"has the unquestioned right to stop dealing with a wholesaler for 
reasons satisfactory to himself." Eastern States Lumber Co. v. 
United States, 234 U. S. 600, 614; United States v. Colgate & Co., 
supra, page 307. He may lawfullv make a fixed rule of conduct not 
to buy frow a .producer or manufacturer who sells to consumers in 
competition with himself. Granada Lumber Co. v. Mississippi, 217 
U. S. 433, 440. Or he may stop dealing with a wh'olesaler wll() he 
thinks is acting unfairly in trying to undermine his trade. Eastern 
States Lu·mber Co. v. United States, supra, page 614; United States 
v. Colgate & Co.~ supra, 307. Likewise a wholesale dealer has the 
right to stop dealing with a manufacturer '' for reasons sufficient to 
himself." And he may do so because he thinks such manufacturer is 
undermining his trade by selling either to a competing wholesaler or 
to a retailer competing with his own customers. Such other whole
saler or retailer has the reciprocal right to stop dealing with the 
manufacturer. This each may do, in the exercise of free com
petition, leaving it to the manufacturer to determine which customer, 
m the exercise of his own judgment, he desires to retain. 

A different case would of course Le presented if the Raymond 
Company had combined and agreed with other wholesale dealers that 
none would trade with any manufacturer who sold to other whole
sale dealers competing with themselves, or to retail dealers compet
ing with their customers. An act lawful when done by one may be
come wrongful when done by many acting in concert, taking on the 
form of a conspiracy which may be prohibited if the result be hurt
ful to the public or to the individual against whom the concerted 
action is directed. Granada Lumber Co. v. Mississippi, supra, page 
440; Eastern States Lumber Oo. v. United States, supra, page 614. 
See also Binderup v. Pathe Exclwnge, 263 U.S. 291 (Nov. 19, 1923). 

·we conclude that the Raymond Company in threatening to with
draw its trade from the Snider Company exercised its ]awful 
right, and that its conduct did not constitute an unfair method of 
competition within the meaning of the Act. The decree of the Cir
cuit Court of Appeals is accordingly 

Affirmed. 
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FEDERAL TRADE COMMISSION v. AMERICAN 
TOBACCO CO! 

SAME v. P. LORILLARD CO., INC.1 

(Supreme Court of the United States. March 17, 1924.) 

NOS. 206, 207. 

1. TRADE-MARKS AND TRADE NAMES AND UNFAIR COMPETITION KEY No. 80¥.z, 
NEw, VoL. SA KEY-No. SEnms--llESOLUTION oF SENATE DIRECTING TRADE 

COMMISSION TO l\IAKE INVESTIGATION 'VITHOUT llEFEitENCE TO ALLEGED 
VIOLATION OF LAW NoT CONSIDERED. 

A resolution of the Senate, di!·ectlng the Federal Trade Commission to 
Investigate and report the tobacco situation as to domestic and export trade, 
etc., but without reference to any alleged violation of antitrust acts ( Comp. 
St. sec. 88~0 et seCJ.), is not within the provisions of the act of September 
20, 1914, sec. 6 (Comp. St. sec. 883Gf), authorizing the commission, on direc
tion ot the President or either House of Congress, to investigate and 
report the facts relative to any violation of the antitrust acts by any 
corporation, and hence such a resolution need not be considered on peti
tions for mandamus to compel production of records for Inspection. 

2. SEARCHES AND SEIZUBES KEY No, 7-TRADE COMMISSION NoT EMPOWERED 
TO COMPEL COMPANIES TO PRODUCE ALL THEIR BOOKS AND PAPERS. 

The Federal Trade Commission, under act of September 2G, 1914, sec
tions 6, 9 (Comp. St. sees. 883Gf, 883Gi), has no power to compel tobacco 
companies to produce all their books and papers, relevant or irrelevant, 
including those relating to Intrastate business, In order to disclose the 
possible existence of practices in violation of section 5 (Comp. St. sec. 
883Ge), In view of constitutional amendment 4, as the mere fact of carry
Ing on commerce not confined within State lines, and of being organized as 
a corporation, uo not make men's affairs public, as those of a railroad 
<:ompany now may be. 

3. TRADE-MARKS AND TRADE NAMES AND UNFAIR COMPETITION KEY No. 80Jh, 
NEW, VoL, SA KEY-NO. S'ERlES-DEMAND BY TRADE COMMISSION FOR PRo

DUCTION OF TIF.CORDS MUST BE llEASON.ABLE, AXD SHOW THAT RECORDS ABE 
.MATERIAL. 

A ground must be laid for a demand of the Federal Trade Commission 
that ll private corporation produce certain records, and the demand must 
be reasonable, and some evidence of the materiality of the papers demanded 
must be produced before the corporation can be compelled to comply. 

(The syllabus is taken from 44 Sup. Ct. 33G.) 

In error to the District Court of the United States for the South
ern District of New York. 

1 264 U. S. 208. Petition for rehearing denied June 9, 1924. 
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Mr. James A. Fowler, of Knoxville, Tenn., and the Attorney Gen
eral, for plaintiff in error. 

l\fr. Junius Parker, of New York City, for defendant in error, 
American Tobacco Co. 

:Mr. William D. Guthrie, of New York City, for defendant in error, 
P. Lorillard Co. 

Mr. JUSTICE HoLl\IES delivered the opinion of the court. 
These are two petitions for writs of mandamus to the respective 

corporations respondent, manufacturers and sellers of tobacco, 
brought by the Federal Trade Commission under the act of Septem
ber 26, un 4-, c. 311, section o, 38 Stat. 717,722, 'and in alleged pur
suance of a resolution of the Senate passed on August 0, 1921. The 
purpose of the petitions is to require production of records, contracts, 
memoranda, and correspondence for inspection and making copies. 
They were denied by the district court ( 283 Fed. Rep. 999). The 
resolution directs the commission to investigate the tobacco situation 
as to domestic and export trade with particular reference to m·arket 
price to producers, etc. The act directs the commission to prevent 
the use of unfair methods of competition in commerce and provides 
for a complaint by the commission, a hearing and a report, with an 
order to desist if it deems the use of a prohibited method proved. 
The commission and the party concerned arc both given 'o. resort to 
the circuit court of appeals (section 5). By section 6 the commis
sion shall ha vc power (a) to gather information concerning, and to 
investigate the business, conduct, practices, and m'anagement of any 
corporation engaged in commerce, except b'anks and common carriers, 
and its relation to other corporations and individuals; (b) to re
quire reports and answers under oath to specific questions, furnish
ing the commission such information as it may require on the above 
subjects; (c) upon the direction of the President or either house of 
Congress to investigate and report the facts as to 'alleged violation 
of the antitrust acts. By section 9 for the purposes of this act the 
commission shall at all reasonable times have access to, for the pur
poses of examination, and the ri~ht to copy any documentary evi
dence of any corporation being mvestigated or proceeded against, 
and shall have power to require by subpmna the attendance and tes
timony of witnesses and the production of all such documentary evi
dence relating to any matter under investigation. In case of dis
obedience an order may be obtained from a district court. Upon 
application of the Attorney General the district courts are given 
jurisdiction to issue writs of mandamus to require compliance with 
the 'act or any order of the commission made in pursuance thereof. 
The petitions are filed under this clause and the question is whether 
orders of the commission to allow inspection and copies of the docu
ments and correspondence referred to were authorized by the act. 

The petitions allege that complaints have been filed with the com
mission charging the respondents severally with unfair competition 
by regulating the prices at which their commodities should be resold, 
set forth the Senate resolution, and the resolutions of the commission 
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to conduct an investigation under the authority of sections 5 and 6 
(a), and in pursuance of the Senate resolution, and for the further 
purpose of gathering and compiling information concerning the 
business, conduct and practices, etc., of each of the respondent com
panies. There are the necessary formal allegations and a prayer 
that unless the accounts, books, records, documents, memoranda, 
contracts, papers, and correspondence of the respondents are imme
diately submitted for inspection and examination and for the pur
pose of making copies thereof, a mandamus issue requiring, in the 
case of the American Tobacco Company, the exhibition during busi
ness hours when the commission's agent requests it, of all letters and 
telegrams received by the company from, or sent by it to all of its 
jobber customers, between .T anuary 1, 1921, to December 31, 1921, 
mclusive. In the case of the P. Lorillard Company the same require
ment is made and also all letters, telegrams, or reports from or to 
its salesmen, or from or to all tobacco jobbers' or wholesale grocers' 
associations, all contracts or arrangements with such associations, 
and correspondence and agreements with a list of corporations 
named. 

The Senate resolution may be laid on one side as it is not based 
on any alleged violation of the antitrust acts, within the require
ment of section 6 (d) of the act. United States v. Louisville & N aslL
~'ille R. R. Co., 236 U. S. 318, 320. The complaints as to which the 
commission refused definite information to the respondents, and 
one at least of which we understand has been dismissed, also may be 
disregarded for the moment, since the commission claims an unlim
ited right of access to the respondents' papers, with reference to 
the possible existence of practices in violation of section 5. 

The mere facts of carrying on a commerce not confined within 
State lines and of being organized as a corporation do not make 
men's affairs public, as those of a railroad company now may be. 
Smith v. Interstate Commerce Commission, 245 U.S. 33, 43. Anyone 
who respects the spirit as well as the letter of the fourth amend
ment would be loath to believe that Congress intended to authorize 
one of its subordinate agencies to sweep all our traditions into the 
fire (Interstate Commerce Comm-ission v. Brimson, 154 U. S. 447, 
479) and to direct fishing expeditions into private papers on the 
possibility that they may disclose evidence of crime. We do not 
discuss the question whether it could do so if it tried, as nothing 
short of the most explicit language would induce us to attribute to 
Congress that intent. The interruption of business, the possible 
revelation of trade secr'ets, and the expense that compliance with the 
commission's wholesale demand would cause are the least considera
tions. It is contrary to the first principles of justice to allow a 
~carch through all the respondents records, relevant or irrelevant, 
1n the hope that something will turn up. The unwillingness of this 
court to sustain such a claim is shown in Harriman v. Interstate 
f!ommerce Commission, 211 U.S. 407, and as to correspondence, even 
In the case of a common carrier, in United States v. Louisville & 
Nasht•ille R. R. Co., 23G U.S. 318, 335. The question is a different 
one where the State granting the charter gives Its commission power 
to inspect. 
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The right of access given by the statute is to documentary evi
dence-not to all documents, but to such documents as are evidence. 
The analogies of the law do not allow the party wanting evidence to 
call for all documents in order to see if they do not contain it. Some 
ground must be shown for supposing that the documents called for 
do contain it. Formerly in equity the ground must be found in 
admissions in the answer. \Vigram, Discovery, 2d ed., Section 293. 
\Ve assume that the rule to be applied here is more liberal, but still 
a ground must be laid and the ground and the demand must be 
reasonable. Essgee Co. v. United States, 262 U. S. 147, 156, 157. 
A general subpoona in the form of these petitions would be bad. 
Some evidence of the materiality of the papers demanded must be 
produced. llale v.llenlcel, 201 U.S. 43, 77. In the State case relied 
on by the Government, the requirement was only to produce books 
nnd papers that were relevant to the inquiry. Co-nsolidated Render
ing Co. v. Vermont, 207 U. S. 541. The form of the subpoona was 
not the question in Wheeler v. United States, 22G U.S. 478, 488. 

The demand was not only general, but extended to the records and 
correspondence concerning business done wholly within the State. 
This is made a distinct ground of objection. \Ye assume for present 
purposes that even some part of the presumably large mass of papers 
relating only to intrastate business may be so connected with charges 
of unfair competition in interstate matters as to be relevant. Staf
ford v. lV allace, 258 U. S. 405, 520, 521. But that possibility docs 
not warrant a demand for the whole. "For all that appears the 
corporations would have been willing to produce such papers as 
they conceived to be relevant to the matter in hand. Sec Terminal 
Taxicab Co. v. District of Columbia, 241 U. S. 252, 25G. If their 
judgment upon that matter was not final, .at least some evidence 
must be offered to show that it was wrong. No such evidence is 
shown. 

\Ve have considered this case on the general claim of authority put 
forward by the commission. The argument for the Government 
attaches some force to the investigations and proceedings upon which 
the commission had entered. The investigations and complaints 
seem to have been only on hearsay or suspicion-but even if they 
were induced by substantial evidence under oath the rudimentary 
principles of justice that we have laid down would apply. We 
can not attribute to Congress an intent to defy the fourth amend
ment or even to come so near to doing so as to raise a serious question 
of constitutional law. United States v. Delaware & lludson Oo., 
213 U.S. 3C6, 408; U.S. v. Jin Fuey 111 oy, 241 U. S. 394, 401. 

Judgments affirmed. 
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NATIONAL BISCUIT CO. v. FEDERAL TRADE COM
MISSION.1 

LOOSE-WILES BISCillT CO. v. SAME. 

(Circuit Court of Appeals, Second Circuit. May 5, 1924.) 

No. 346. 

1. TRADE-MARKS .AND TRADE NAMES AND UNFAIR COMPETITION KEY No. 68-
PERMITTING OWNER OF CHAIN STOitES TO POOL PURCHASER, AND ltEFUSING 
TO PERMIT OWNERS 01!' SINGLE STORES TO POOL PURCHASES, FOR COMPUTA· 
TION OF DISCOUNT, HELD F.Am COMPETITION. 

A sales policy of giving a graduated quantity discount to owner of chain 
stores on total purchases of all the stores of the chain, and refusing to 
allow owners of a single store to pool their purchases for purpose of com
puting discount, held fair competition and not violative of Federal Trade 
Commission Act, Sec. fi ( Comp. St. sec. 883Ge) and Clayton Act, Sec. 2 
( Comp. St. Sec. 883Gb). 

2. TRADE-MARKS AND TRADE NAMEs .AND UNFAIR Co~rPETITION KEY No. 80%, 
NEW, YOL. SA KEY No. SEmEs-CoM~IISSION'S FIXDING 01!' FACTS SUPPORTED 
DY TF.STIMONY CoNCLUSIVE. 

A finding of l!'ederal Trade Commi~sion as to the facts, it ~;;upported by 
testimony, is conclusive on a review In the Circuit Court of Appeals. 

3 MoNOPOLIES KEY No. 12 (1)-SizE DoEs NOT CREATl!: Mo.NOPOLY. 

Size alone does not create a monopoly. 

4. TRADE-MARKS AND TnADE NAMEs .Asn UNFAIR CoMPETITION KEY No. 80%, 
NEw, VoL. SA KEY No. SERIEs-1\IEANING o~· PHRASE "UNFAIR METHODS 
CoMPETITION " HELD Fon CounTs. 

The meaning of the phrase "unfair methods of competition," within Fed
eral Trade Commission Act, Sec. fi (Comp. St. sec. 883Ge), Is for the courts 
and not the Commis:;ion to determine as a matter of law, and this rule is 
not voided by stating as a finding of. fact what is a conclusion of law. 

5. MONOPOLIES KEY No. S-ExCLtJSION OF 0THF.US FROM OPPORTUNITY OF DOING 
nusrNEss IIELD MoNOPOLIZING. 

It is the exclusion of others from the opportunity of doing business that 
is regarded ns monopollzing. 

G. TnADE-lU.RKS AND TRADE NAMES .AND UNFAIR CoMPETITION KEY No. 68--UN
F.AIR COMPETITION CHARACTERIZED BY FRAUD, DECEPTION, OR OPPRESSION. 

To be successful may increase or render insuperable the difficulties that 
rivals must face, but it does not constitute fraudulent or unfair methods, a!! 
methods of competition, to be condemned as unfair, should be characterized 
by fraud, deception, or oppression. 

(Syllabus taken from 299 Fed. 733.) 
1 Petition for wdt of certiorari denied IJy the Supreme Court on Oct. 20, 1924. 
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Petitions to revise orders of the Federal Trade Commission. 
Separate petitions by the National Biscuit Company and the 

Loose-Wiles Biscuit Company against the Federal Trade Commis
sion to have set aside orders of the Commission separately entered 
against both petitioners. Orders reversed. 

William C. Dreed, Charles A. Vilas, George E. Shaw, and Dava 
T. Ackerly for National Biscuit Co. 

,J. Frederick Eagle and Carroll G. Walter for Loose-Wil~s llis
t nit Co. 

W. II. Fuller and I. E. Lambert for Federal Trade Commission. 
Defore Hough, Manton, and .1\fayer, Circuit Judges. 

:MANTON, Circuit Judge: 
These proceedings to review orders of the respondent were heard 

together and will be disposed of in one opinion. 
The complaints against the petitioners charge (a) violation of 

Section 5 of the Federal Trade Commission Act (38 Stat. 717); 
l b) violation of Section 2 of the Clayton Act (38 Stat. 730). The 
petitioners manufacture and sell to retail grocers crackers, biscuits, 
cakes, and other bakery products. They are perishable and therefore 
sold in small quantities at frequent inter,·als to insure freshness and 
quality. The petitioners h11.ve a business policy of allowing the fol
lowing discounts: (a) customers whose purchases from the company 
in a calendar month are less than $15.00 pay list prices with no 
discounts; (b) customers whose purchases from the company in a 
calendar month aggregate $15.00 or more receive a quantity discount 
of 5 per cent; (c) customers whose purchases from the company in 
a calendar month aggregate $50.00 or more recei\·e a quantity dis
count of 10 per cent; (d) customers whose purchases from the com
pany in a calendar month aggregate $200 or more receive a quan
tity discount of 15 per cent. For payment in cash a one per cent 
discount is given to all customers, and no customer under any cir
cumstances receives any greater quantity discount than fifteen per 
cent. 

The orders entered against the petitioners were the same in form 
and directs them to cease and desist-

" 1. From discriminating in price between :purchasers operating 
separate units or retail grocery stores of cham systems and pur
e' J.sers operating independent retail grocery stores of similar kind 
and character purchasing similar quantities of respondent's products, 
where such discrimination is not made on account of difference in 
the grade or quality of the commodity sold, nor for a due allowance 
in the difference in the cost of selling or transporting, nor in good 
faith to meet competition in the same or different communities. 

"2. From giving to pur(·hasers operating two or more separate 
units or retail grocery stores of chain systems a discount on the 
gross purchases of all the separate units or retail stores of such 
chain system, where the same or a similar 'discount on gross pur
chases Is not allowed or given to associations or combinations of 
independent grocers operating retail grocery stores similar to the 
separate units or stores of such chain system.'' 
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A chain store referred to in this proceeding is regarded as a series 
of two or more retail stores owned by one person or corporation. 
The quantity discounts allowed to owners of chain stores are com
puted upon the purchase of the owner of the chain for all his stores 
and quantity discounts computed at the same rates are allowed to 
the owner of a single iitore. In practice, the retailer owning one 
store must meet the competition of the branches of the chain stores 
whose owner because of the volume of his purchases for all his units 
or stores in the chain, obtains a greater discount than does the owner 
of the one store who does not use the same volume, and therefore 
does not buy in such quantities. The disad\·antage is sought to be 
corrected by respondent, by requiring the petitioners to (1) base 
chain store discounts upon the quantity delivered to each store, 
treating each branch of the chain as a separate purchaser or owner, 
or (2) to allow separate and indi \'idual purchasers or owners to 
pool their purchases for the purpose of computing discounts. It is 
found as a fact-

" That the respondent [National Biscuit Company] is the largest 
single producer of such bakery products in the United States; that 
the total value of respondent's products for the ;ear 1914 was ap
proximately $4G,143,210; whereas the total Yalue o production in the 
biscuit and cracker industry in the United States for the same year 
was approximately $8!>,484,000. Figuring the same in percentages, 
the National Discuit Company, for the year 1914, had approximately 
5l.G per cent of the biscuit and cracker business in this country; that 
the value of respondent's products for the year 1919 was approxi
mately $101,707,5!>7; whereas the total value of production m the 
biscuit and cracker industry in the United States for the same year 
was approximately $204,020,000. Figuring the same in percentages, 
the National Discuit Company, for the year 191!>, had approximately 
4!>.9 per cent of the biscuit and cracker business in this country; that 
the total value of respondent's products for the year 1!>21 was ap
proximately $104,836,~55; whereas the total value of production m 
the biscuit and cracker industry in the United States for the same 
year was approximately $187,50!>,000. Figuring the same in per
centages, the National Biscuit Company, for the year 1921, had ap
proximately 55.7 per cent of the biscuit and cracker business in this 
country; that east of the Mississippi Uiver, for the year 1921, the 
National Biscuit Company had approximately G4.1 per cent of the 
biscuit and cracker business. 

"The repondent has, in the various States of the United States, 
~8 cracker bakeries and 8 br·ead bakeries, and has sales agents estab
hshed in more than 192 different cities. Quoting from the testimony 
of Albert D. Bixler, respondent's general sales manager, 'They are 
from Portland, Maine, to Portland, Oregon, and from Duluth to 
New Orleans, scattered over all the country.' In 1!>21, the respond
ent had approximately 248,487 customers. Nearly every grocer in 
G~eater New York handles respondent's products, and in the Dis
trict of Columbia and the vicinity thereof, out of 2,000 grocers, every 
one of them carried National Biscuit Company's products. Similar 
conditions exist in many cities of the United States. 'Uneeda Bis
cuit' is a cracker manu'factured and sold Ly respondent, and is the 
fastest selling cracker in the world." 

• 
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The Loose-Wiles Biscuit Company does about 15 per cent of the 
cracker and biscuit business in the United States. It is also found 
that the cracker and biscuit sales represent from one to three per
cent of the grocers' total business. 

Error is assigned in the finding that the petitioners are engaged 
in interstate commerce: It is argued that tue transactions affected 
by the order of the Commission are solely between agencies of the 
petitioners and retail merchants located adjacent to other branches 
within a State and therefore the respondent was without jurisdic
tion. The petitioners admitted in the answer filed, that th<ly were 
engaged in interstate commerce, as charged in paragraph 1 of the 
complaint. There is some evidence that biscuits and crackers which 
are manufactured in one state are shipped without that state and to 
another within the United States in competition with other firms and 
corporations similarly engaged. Since this conclusion of fact has 
some support in the evidence, we must regard it as bindin(J" upon 
us. Curtis Pub. Co. v. Federal Trade Commission, 2GO U.S. 568. 
1Ve do not, however, regard the existence of this interstate commerce 
as material to the present litigation. 

Section 5 of the Federal Trade Commission Act (38 Stat. 717) 
provides that unfair methods of competition in commerce are de
clared unlawful and the Commission IS empowered to order a per
son, partnership, or corporation to cease and desist from using such 
unfatr methods in commerce. The finding of the Commission as to 
the facts, if supported by testimony, is conclusive on the review in 
this court. The Supreme Court said as to the conclusiveness of 
the findings of the Commission in the Curtis Publi.sldng Company 
case, supra: 

"Manifestly, the court must inquire whether the Commission's 
findings of fact are supported by evidence. If so supported, they 
are conclusive. But as the statute grants jmisdiction to make and 
enter upon the pleadings, testimony, and proceedings, a decree 
affirming, modifying, or setting aside an order, the court must nlso 
have power to examine the whole record and ascertain for itself the 
issues presented and whether there arc material facts not reported 
by the Commission." 

Section 2 of the Clayton Act which is declared to be an act to 
supplement existing laws ag-ainst unlawful restraints and monopo
lies and for other purposes ( 38 Stat. 730) provides: 

"SEc. 2. That It shall be unlawful for any person engaged in 
commerce, in the course of such commerce, either directly or in
directly to discriminate in price between diJI'erent purchasers of 
commodities, which commodtties are sold for use, consumption, or 
resale within the United States or any Territory thereof or the 
District of Columbia or an;v insular possession or other place under 
the jurisdiction of the Umted States, where the effect of such dis
crimination may be to substantially lessen competition or tend to 

• create a monopoly in any line of commerce; Provided, That noth
ing herein contained shall pre?Jent discrimination in price between 
purchasers of commodities on account of difference in the grade, 
quality, or quantity of the commodity sold, or that makes only 
due allowance for difference in the cost of selling or transportation, 
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or discrimination in price in the same or different communities 
made in good faith to meet competition: And provided further, 
That nothing herein contained shall prevent persons engaged in 
selling goods, wares, or merchandise m commerce from selecting 
their own customers in bona fide transactions and not in restraint 
of trade." 

The gravamen of the ofl'ense or the unfair method is the grant· 
ing of discounts to purchasers of quantities as above referred to. 
The Commission does not find that the respondents have a monopoly 
nor that they intend by unlawful means to obtain one. It is not 
charged or found that the petitioners have an agreement or un
derstanding of any kind as to the creation of a monopoly or, in
deed, the maintenance of a sales policy for such a purpose. The 
law does not make mere size of business an offense or the existence 
of unexerted power an offense. It requires overt acts and trusts 
to its prohibitiOn of them and its power to repress or punish them. 
It does not compel competition nor require all that is possible. 
United States v. U. S. Steel Corp., 251 U. S. 417; United States v. 
United Shoe lllachinery Co., 247 U. S. 32. In the first case it was 
hdd to be lawful for a single corporation to control fifty per cent 
of the steel industry nnd in the latter, it was said to be lawful for 
!1 single corporation to control substantially all the shoe machinery 
Industry. Size alone does not create a monopoly. 

In many instances each branch of the chain stores is a distinct 
and separate purchaser; petitioners solicit and take orders and make 
~leliveries to each unit of the chain, and it is found that in some 
Instances the owner of but one store is in competition with a branch 
of a chain that handles no more of the companies' goods in a month 
than does the owner of but one store, and the unit of the chain 
store receives a discount. It is found that the cost of selling and 
delivery is the same. This is said to be the disadvantage in com
peting with chain stores and the various owners have pooled their 
orders because they do not carry on a large enough business to 
obtain the discounts. nut the :petitioners refuse to grant the dis
counts for such pooled or combmed orders, and it is found that-

".A.n undue advantage in competing with the owners operating 
but one retail store in the handling of respondent's [petitioner's) 
said products which practices have the capacity to and do tend to 
substantially lessen competition and create a monopoly in the re
tail distribution of respondent's [petitioner's] products." 

And the Commission says that (1) they "are all to the prejudice 
of the public"; and (2) they "are all to the prejudice" "of said 
respondent's competitors." This court announced in Standard Oil 
Co. v. Federal Trade Commission, 273 Fed. 478, that-

"It may be admitted that one function of the Trade Commission is 
to discern and suppress such practices in their beginning; but a 
thing exists from its beginning, and it is not a conclusion of law 
from any facts here found that a system which at present is keenly 
~ompetitive, extremely advantageous to the public, and, in the opin
Ion of a majority of the competent witnesses, economical, is at pres
ent Wlfair to anyone or unfair because tending to monopoly. A 
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tendency is an inference from proven facts, and an inference from 
the facts as found by the Commission is a question of law for the 
Court." 

In Mennen Oo. v. Federal Tmde Oornrnission, 288 Fed. 774 (cer
tiorari denied, 262 U. S. 759) a charge was made against the peti
tioner which sold its products to wholesalers, retailers, and cooper
ative corporations of retailers who practiced unfair methods of com
petition m violation of the Trade Commission Act and of Section 
2 of the Clayton Act, in that they refused to grant to cooperative 
corporations of retailers or to retailers therein discounts as large as 
those granted wholesalers. One of the charges against the .Petitioner 
there was that the practice of varying discounts irrespective of the 
quantity and quality tended unduly to hinder competition between 
distributors of the respondent's products to retailers or directly to 
the consuming public. This court set aside the Commission's order 
and announced: 

"In this case, as in the Oratz case, the complaint contains no in
timation that the Mennen Com~)any has any monopoly of the busi
ness of manufacturing and sellmg toilet articles or that it has the 
ability or intent to acquire one. So far as appears the Mennen Com
pany, acting independently, has undertaken to sell its own products 
m the ordinary course, without deception, misrepresentation, or op
})ression, and at fair prices, to purchasers willing to take them upon 
terms openly announced. 

"In this case, as in the Gratz case nothing is alleged which would 
justify the conclusion that the public suffered injury or that com
petitors had reasonable ground for complaint. The allegation that 
1ts practice of varying discounts tended unduly to hinder competi
tion between distributors of respondent's products to retailers or di
rectly to the consuming public is a pleader's conclusion. The acts 
complained of in this case are not those which have heretofore been 
regarded as 'opposed to good morals because characterized by de
ception, bad faith, fraud, or oppression, or as against public policy be
cause of their dangerous tendency unduly to hinder competition or 
create monopoly.' And ns said in the Gratz case: 'If real competi
tion is to continue, the right of the individual to exercise reasonable 
discretion in respect of his own business methods must be pre
served.'" 

Whatever may be the exact meaning of the phrase "unfair 
methods of competition," it is now settled that it is for the courts 
and not the commission to determine as a matter of law what is 
and what is not included in the phrase. This rule is not voided by 
stating as a finding of fact what is a mere conclusion of law. 
Federal Trade Comrni8slon v. Gratz, 253 U. S. 421; Standard Oil 
Oo. v. Federal Trade Comrni8sion, 273 Fed. 478; N. J. Asbesto.~ Oo. 
v. Federal Trade Oornrnission, 264 Fed. 509. It is very apparent 
that no cracker manufacturer could be prejudiced by the refusal 
of his largest riral to satisfy customers or prospective customers by 
granting the discounts desired. Such a refusal could only have the 
effect upon a competitor of driving the dissatisfied customer to it. 
In this regard, there is nothing to indicate that the public was in any 
way prejudiced by the discounts. There is no claim that the owners 
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of chain stores are not competing one with the other or with other 
retail grocers, including those who have pooled or combined for 
ordering purposes, and there being no allegation or suggestion of 
any agreement or understanding among manufacturers, it is evident 
that the public purchases its bakery products in an open competitive 
market as respects both manufacturer and distributor. The only 
pools or combinations are among the grocers who seek to combine for 
ordering purposes. The practice of giving discounts is permitted 
under Section 2 of the Clayton Act where it is provided "that 
nothing herein contained shall prevent discrimination in price be
tween purchasers of commodities on account of differences in the 
grade, quality, or quantity of the commodity sold, or that makes only 
due allowance for difference in the cost of selling or transportation, 
or discrimination in price in the same or different communities made 
in good faith to meet competition." 

The holding below does not say that the size of the petitioner's 
business was attained or contributed to by unfair or unlawful 
methods or that it had any monopoly or control of the biscuit or 
cracker business, nor that It does mjure its competitors or restrain 

· trade among them. No conspiracy is alleged or proven. Indeed, 
the petitioner, the Loose-Wiles Co., has but fifteen per cent of the 
business. And there are many smaller cracker and biscuit manu
facturers throughout the country. It is the exclusion of others from 
the opportunity of doing business that is regarded as monopolizing. 
Patterson v. United States, 222 Fed. 5DD. It has beerr said that size 
may increase trade and may benefit the consumer. United States 
v. Keystone lVatch Case Co., 218 Fed. 502. There is a finding that 
the petitioners have extensively aclvertiseJ and ha,·e created a great 
demand for their products throughout the United States, and now 
the Commission concludes that "in many localities the demand for 
such products is so great that it is impossible for a retail grocer to 
successfully conduct his business if he docs not handle respondent's 
products." 

Even though the manager of the branch store of a chain exercises 
the fullest discretion in determining what and how he will purchase 
from the company and that the salesmen and deliverymen of the 
company spend as much time and effort in the branch store of the 
r~tail grocer as in the store of the so-called independent or indi
VIdual grocer, it cannot be said that the branch store of the chain 
retailer is a separate or different purchaser as intended by Section 2. 
It is undeniable that the manager of a branch of a chain store sys
tem who may have the fullest individual authority in dealing with 
the salesmen or deliverymen of the petitioner, is nevertheless an em
ployee or agent of the owner of the chain system and can not be re
garded as a different purchaser; the inuebtedness is incurred by the 
~ompany, the payment is made by it and the goods are delivered to 
It. It may be that the cost of selling the chain is the same as the 
co~t of selling to the owner of but one store, but that does not sus
tain the charge of price discrimination for there is no provision in 
the Clayton Act or elsewhere that the price to two different pur
~hasers must be the same if it cost the seller a:; much to sell one as 
It does to the other. 
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The provision of Section 2 of the Act as to the difference in the 
cost of selling is- merely one of many separate and distinct permis
sive exemptions in that section expressly declaring price determina
tion to be lawful if within the particular exception. Equal OJ?por
tunity is given to all, in the discount system of petitioners' busmess. 
The determining factor is the quantity consumed; there is no dis
crimination among purchasers. All are supplied on equal terms ac
cording to the quantity purchased. While the chain stores have 
grown in numbers, this record llemonstrates that there are thousands 
of retail grocers who are carrying on their business in one store. 
The discount plan was designed for the individual dealer as well as 
for the large chain store owner. It is the right of a merchant en
gaged in private business freely to exercise his own independent dis
cretion as to the parties with whom he will deal. Federal Trade 
Commission v. Raymond llros.-Olarlc Co., 280 Fed. 529, 6-! L. Ed. 
175; Great Atlantic & Pacific Tea Oo. v. 01·eam of Wlteat Oo., 22! 
Fed. 566. Tl1e only injury claimed as a result of the petitioners' acts 
comes after the retailer has the biscuits or crackers and is disposing 
of them at retail. Then it is said, one retailer has an undue advan
tage over another of the same competing class. Dut we said in the • 
Mennen case: 

"This substitution in the final stages of the Clayton Dill of the 
clause to which we have referred plainly indieates the intent of Con
gress to exclude from the operation of the Section (Section 2) mere 
competition among 'purchasers' from the 'seller' or 'person' who 
allowed or withheld the discount and to include therein only com
petition between such 'seller' or 'person' and the latter's own com
petitors." 

This section can have no application unless the unfair net sub
stantially lessens competition or tends to create a. monopoly in any 
line of commerce. It was never intended by Congress that the 
Trade Commission would have the duty and power to judge what 
is too fast a paco for merchants to proceeJ in business and to 
compel them to slow up. To do so, would be to Ul'Stroy all com
petition except that wluch is easy. Congress intended to eliminate 
all varietiPs of frandulPnt practices from business in interstate 
commerce. Sinclair Refining Oo. v. Federal Trade Oomm., 276 Fe~. 
G86. "The great purpose of both statutes was to advance the publtc 
interest by securing fair opportunity for the play of the contending 
forces ordinarily engemlPred Ly an honest desire for ~ain. And to 
this end it is essPntial that those who adventure their time, skill, 
and capital should have large freedom of action in the conduct of 
their own affairs," said the Supreme Court in Federal Trade Ootn· 
mission v. Sinclair Refining Oo., 261 U. S. 4G3. 

Effective competition requires that merchants have freedom of 
action in conducting their own affairs. To be successful may in· 
crease or render insuperable the diflicultics that rivals must face, but 
it does not constitute reprehensible or fraudulent methods. Fedrral 
Trade Commission v. Ourtia Pub. Oo., 2GO U.S. 5GS. The method of 
competition to Le condemned as unfair should Le characterized by 
fraud, de~eption, or oppression. Federal Trade Oomm. v. Ourti.~, 
supra; Federal Trade Cumm. v. Gratz, 2.J3 U. S. 421; N •• 1. Asbestos 
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Go. v. Federal Trade Gomm., 264 Fed. 511; Silver Go. v. Federal 
Trade Gmnm., 280 Fed. 983. 

In its complaint the Commission chal'gC'd that the practices were 
all to the prejudice of the public. It does not make any specific 
finding as to this. The practice of discounts is not an unfair method 
of competition under the statute unless it is prejudicial to the public. 
The intent of the act is the prew.ntion of injury to the general 
public and what forms the basis of the proceeding IS that it deceives 
the public or that it was unfair alike to the public and to the com
petitors. Royal Ealdng Powder Go. v. Federal Trade Gomm., 281 
Feel. 744; N.J. Asbestos Go. v. Federal Tmde Gomm., 264 Fed. 510 • 

. 'Ve conclude that the sales policy of the petitioners as to their 
discount plan, as well as the refusal to sell cooperative or pooling 
buyers, is fair in all respects as to all its competitors and customers. 
~'his policy ob,·iously does not affect the public interest nor deprive 
It of anything it desires. It is a practice which is recognized by 
manufacturers of bakery products and is inoffensive to good business 
morals. It was error to direct the petitioners to sell to individual 
grocers who pooled their orders of purchase or who bought on a 
cooperative basis. 'Vhile a chain store owner may handle more 
crackers because of his ownership of more than one store, this is 
but the result of healthy competition. A manufacturer of biscuits 
ean not be expected to adopt a uniform policy that is appropriate 
to meet the small buyer nnd the large buyer. There is no discrimi
nation between the large buyer such as the owner of a chain ~tore 
and the grocer owning but one store. 

There is evidC'nce in the record that many individual grocers do 
a large enough business to win the discount provided for under 
the petitionus' policies. A pool is organized merely to buy and 
not ior selling purposes. The manager of the pool, when it has a 
manager, merely buys as an agent or employee of the pool. He 
!1as no control over any of the various grocers in the pool. He 
Incurs no financial liability. Each member of the pool controls his 
own business and is liable for his own indebtedness. The case is 
di!I'erent where the sale is made direct to the manager of a chain 
unit. lly pooling purchases, the retail customers of the petitioners 
Woulu aii'ord no service in the sale of the petitioners' product to the 
consumers, beyond that which each furmshes individually, and it 
may be noted that the advertising of the large chain stores inures 
to the benefit of the petitioners' product's by creating a widespread 
nnu unifo1m demand for their products and consequently larger 
sales. 

For these reasons we regard the orders below entered against each 
of ~he petitioners as improvidently granted and the orders com
plained of are reversed. 
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JOHN DENE & SONS, INC. v. FEDERAL TRADE COl1-
MISSION.1 

(Circuit Court of Appeals, Second Circuit. May 8, 1924.} 

.... 

1. TRADE-liiARKS AND TRADE NAMES AND UNFAIR CoMPETITION-KEY No. 80%, 
NEw, VoL. SA KEY-No. SERIES-COURT 1\IusT INQUIRE 'VHETHER TRADE 
COlllliUSSION'S FINDINGS SUPPORTED BY EVIDENCE. 

On petition to review order of Federal Trade Commission, court must In· 
quire whether Commission's findings of fact are supported by evidence. 

2. TKADE-1\IARI<S AND TRADE NAMES AND UNFAIR CoMPETIT!ON KEY No. 80%, 
NEw, Vor.. SA KF.Y-No. SERIEII-TESTIMONY, THOUGH LEGALLY INCOMPE
TENT, 1\IA Y DE RECEIVED BY FEDERAL TRADE COMliiSSION, 

Evidence or testimony, even though legally Incompetent, if of kind that 
usually affects fair-mindel! men In conduct of their daily and more Important 
affairs, should be received and consiuered by Feueral Trade Commission, but 
it should be fairly done. 

3. TRADE-1\IARI\B AND TRAilE NAMES AND UNFAIR CoMPETITION KEY No. SO'h, 
NEW, VoL. SA KEY-NO. s~:RIES-PROCEEDING BY FEDERAL TRADE CoMMISSION 
1\IUST DE IN IN1'EitEST OF l'UBLIC. 

Under Federal Trade Commission Act, Seetloh 5 (Camp. St. sec. 883Ge), no 
complaint can issue from Feueral Trade Commission, unless person com
plained of Is using unfair method of competition In commerce, and a pro
ceeding by Commission In respect thereof would !Je "to the Interest of the 
public." 

4. TRADE-1\IABKS AND TRADE NAMES AND UNFAIR CoMPETITION KEY No. 67-
PUBLIC IIAD No INTEREST IN l'noTECTING 1\!ISDRANUED PIIODUCT OF V A&YING 
COMPOSITION, 

The public had no Interest In production of nn antiseptic ot varying com· 
position and mlsbrnnded, In that the public was by Its label requested to use 
It for purposes for which It was medicnlly unfit, and Feueral Trade Com
mission should not have granteu any rellet' to Its owner against untnlr com
petition by another, unuer Felleral '!'rude Commission Act, Sec. 5 (Comp. St 
sec. 8S3Ge). 

(The syllabus is taken from 2!>9 Fed. 468.) 

Petition to review an order of the Federal Trade Commission made 
and entered December 27, 1922.2 Order reversed. 

I>etitioner (hereinafter culled Dene) is nnd was in 1918 engaged 
among other things in the manufacture and sale of hydrogen perox
ide. 

At the same time one Proper was making nnd selling a compound 
to which he gave the trade name of Daxol. 

1 200 Feil. 468. retltlon tor rcbellrlng denleil May 26, 10!!4, 
•See 6 F. '1'. C. 3H. 
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Among the customers of Bene were certain store systems com
monly known as chain stores, and the same chain stores or some 
of them had purchased some Daxol. 

In the autumn of 1918 Bene obtained a bottle purporting to con
tain Daxol, and submitted it for analysis to a well-known independ
ent laboratory in New York City. The result was not favorable 
to Daxol, and Bene communicated the same (in the language of the 
findings) "to the principal officers of * * * four large chain 
stores." In the month of December, petitioner submitted Daxol to 
another and different independent laboratory, and again the result 
of the analysis was not, to say the least, a favorable advertisement 
for Proper's compound. This analysis Bene sent (according to the 
findings) to one chain store manager, accompanied by a letter sub
stantially advising the recipient to confirm the result of the analysis, 
and the comment of the letter, "by asking any chemist or doctor." 

In April, 1920, the Commission issued a complaint alleging that 
the analyses aforesaid and Bene's comment upon them " contained 
certain false and misleading statements and representations concern
ing (Daxol); that among such false and misleading statements 
* "' * (is the representation that Daxol) contained lime, and that 
the use of (Daxol) on the human body would be attended with 
great danger." 

Bene ans,vered promptly, averring inter alia that the analysis was 
correct and that the label upon Daxol was " absolutely false, frau
dulent, and misleading." 

Testimony on this issue was taken in September, 1921, and on 
December 27, 1922, findings were made to the effect: 

1st. As the result of the analyses circulated by Bene, the chain store 
systems known as Kresge, 1\IcCrory, Kress, and Woolworth withdrew 
from sale in their stores the preparation known as Daxol, and shortly 
thereafter ceased to purchase the same. 

2d. The analyses aforesaid and petitioner's comment thereon misled 
the customers of Proper into the belief that Daxol contained lime; 
that the use of the same on the human body would be attended with 
great danger, that Daxol was a weak solution and lost its effective
ness in about seventy-two hours. 

3d. The truth of the matter is that Daxol contains either no lime, 
or lime in such small quantities as to Le entirely innocuous, and its use 
on the human body would not be attended with great danger, and that 
~axol is not a weak solution of bleaching powder and does not lose 
Its effectiveness in seventy-two hours. 

4th. That the statement of Bene concerning a competitive product, 
to wit, Daxol, that its use on the human body would be attended with 
great danger is false and that the statement of the analyses to the 

88231 °-26--VOL 7-40 
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effect that Daxol is n solution of calcium hypochlorite, commonly 
known as bleachi_ng powder, is misleading, deceptive, and constitutes 
a misrepresentation. 

Immediately on making these findings the order under review was 
entered. The order is as follows: 

"It is ordered, that the respondent, John Bene & Sons (Inc.), its 
officers, agents, representatives, and employees do cease and desist 
from directly or indirectly publishing, circulating, or causing to be 
published or circulated, any false, deceptive, or misleading statements 
of or concerning the product of a competitor, and particularly from 
publishing, circulating, or causing to be published or circulated, 
directly or indirectly, such statemeGis concerning the product Daxol 
manufactured by the Proper Antiseptic Laboratories of Cincinnati, 
Ohio, to wit: 

"That' This is a solution of calcium hypochlorite or as it is usually 
known, bleaching powder. It is our opinion that its use on the human 
body would be attended with great danger.' 

"That 'Daxol' is a very weak solution of bleaching powder and 
loses its efl'ect in about 72 hours." 

Petition for review followed. 
Frederick N. VanZandt, of New York City, for petitioner. 
W. A. Sweet, of New York City, and W. II. Fuller, of McAlester, 

Okla., for Federal Trade Commission. 
Defore Hough, Manton, and Mayer, Circuit Judges. 

Houau, Circuit Judge: 
Under the Curtis Puulisldng Oo. case, 2GO U. S., 568, we "must in

quire whether the Commission's findings <;Jf fact are supported by 
evidence"; and this inquiry includes an ascertainment of what kind 
of evidence, or evidence so-called, the fact-findings rest upon. 

If by evidence is meant testimonial matter legally competent, 
relevant, pertinent, and material, this record tontains very little 
of that kind. 

It was plainly desirable, as Bene manufactured hydrogen peroxide, 
to compare Daxol with the other preparation, and on this point one 
Irene Kuhlman replied in answer to the question "'Vhat arc Daxol 
and peroxide used for," thus, "'Veil, not a serious wound of any 
kind; it is very injurious to a serious wound; for cuts, very small 
cuts, or bruises, or sore throat it was yery helpful, the same as 
could be considered as to peroxide." How competent this witncRs 
was to answer this question over due objection is perhaps suggested 
by the fact that her usual and regular occupation was that of run
nmg a "beauty parlor." 

It also seemed appropriate to show that the business of the pro
prietors of Daxol had been injured by what Bene had done and 
how such injury had arisen, and l\IiRs Kuhlman testified fudy on 
this point. Her qualifications for giving such testimony wet·e that 
on the 6th of January, 1020, she b~came connected with the corpora-
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tion that succeeded Proper in the manufacture of Daxol. At this 
time she became a stockholder to the extent of one share, and a 
director, and she also, in her own language, "operated the books of 
the Company." After thus qualifying she testified at length con
cerning events that had occurred Ion:, before her connection with 
the concern. The scheme of her evidence may be judged from this 
question and answer : 

"Q. Do you remember when this trouble arose about this analy
sis ?-A. I was not connected with the Company, but at the time 
they incorporated the whole case was explained, and I have all the 
r~pers concerning the case." 

She was permitted to testify not only as to correspondence ante
dating her connection with Proper's successor but as to the contents 
of books which were never produced. This evidence related to sales 
made b~ Proper individually prior to the time when (again in the 
witness s language) he "sold out as an individual and changed it to 
a corporation." 

It was further necessary under the issue as framed, to prove the 
inaccuracy or falsity of the analyses made at Bene's request; and 
this was sought to be done by introducing the investigation of other 
chemists. Accordingly there was offered in evidence a report. on 
Daxol made in February, 1919, by the chemist of the Dairy and 
Food Department of the State of Ohio, one made by the Bureau 
of Chemistry of the United States Department of Agriculture in 
November, 1919, and one made in September, 1021, by Pitkin, Inc., 
of New York City. · 

Apparently no effort was made to identify or ascertain the origin 
of the substance submitted for analysis, further than that it was 
contained in a bottle labeled "Daxol." The inference is necessarily 
that the Commission regarded the content of any bottle labeled 
'· Daxol" as material to this issue, and it must also have been assumed 
that everything in a bottle labeled "Daxol" came from Proper. 
But. there was no identification of what was analyzed as being 
Proper's product. 

On the assumptions made, and without any evidence as to the age 
of the preparatiOn as analyzed, the inferences are irresistible either 
that the _preparation known as '' Daxol " was not stable or that its 
compositwn varied. 

!'he taking of opinion evidence extends over a field hitherto we 
tlunk unknown in legal investigation. One of the chemists who had 
analyzed the contents of a Daxol bottle at the request of Bene 
had said that its use "on the human body would Le attended with 
great danger." Whereupon another chemist was asked by the Com
mission's attorney, whether he thought Daxol would be injurious 
when applied to the human body. Over objection he was permitted 
to testify on the ground that" 'Yell, it was a. chemist that made the 
s.tatement, that's the reason I think that he fthe witness] is quali
fied." And examples of similar procedure might be multiplied. 

The questions sug~ested by the foregoing references, are whether 
the Commission, in 1ts investigations, is restricted to the taking of 
legally competent and relevant testimony. 1Ve incline to think 
that it is not by the statute, and having regard to the exigencies of 
administmtive 'law, that it should not be so restricted. 
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'Ve are of opinion that evidence or testimony, even though legally 
incompetent, if o£ the kind that usually affects fair-minded men in 
the conduct of their daily and more Important affairs, should be 
received and considered; but it should be fairly done. The Trade 
Commission, like many other modern administrative legal experi
ments, is called upon simultaneously to enact the roles of complam· 
ant, jury, judge, and counsel. This multiple impersonation is uifli
cult, and the maintenance of fairness perhaps not easy, but we re· 
gard the methods pursued in showing Proper's diminution in sales 
as lacking in every evidential or testimonial element of value; and 
opposed to that sense of fairness which is almost instinctive. 

We note that no finding of fact was made by the Commission to 
t.he effect that Proper's sales of Daxol in the aggregate diminished. 
But a finding was made ut supra that four chain store systems ex
cluded Daxol from their counters. 

As to this finding the record contains no evidence whatever justi
£yin0' any reference to the 'Voolworth Co. The agent of Kresge 
testified plainly that Daxol did not sell and that that was the rea
son "we discontinued carrying it.~' The buyer for McCrory de
clared that the chemical analysis would have had no effect on him 
if there had been a large trade in Daxol, and averred that the rea· 
son why he did not continue buying it was because the demand 
slackened. The witness produced from the Kress Company was the 
only support of the Commission's substantial averment, namely that 
these particular four chain stores droppcu Daxol as the result of 
Bene's activities. 

'Ve can not think that such testimony as this affords a foundation 
either legal or reasonable for the finding first above summarized. 

Having pointeu out the infirmity of what was introunced as evi
dence, we shall not pause to inquire as to whether the order could be 
justified on all that is left of any probative value, to wit, the state
ment on behalf of the Kress Company, the various analyses, and the 
admissions of the petitioner herem. For thero is a much more lm· 
portant question presented by this record. 

This proceeding has nothing to do with the various antitrust acts; 
the only statute invoked is Section 5 of the act creating the Com· 
mission (38 Stat., 717, 724:). 

Under this statute there are two points that must be made to ap· 
pear before any complaint can issue: 

1st. That the person complained of "is using any unfair method 
of competition in commerce"; and 

2d. That a procecuing by the Commission in respect thereof would 
be "to the interest of the public." 2 

It would seem elementary that whatever is necessary to justify 
a proceeding by the Commission must be proved in that proceeding 
by said Commission. Doth these points are duly alleged in the 
complaint herein, but no finding has been made to the effect that 
the proceeding has been justified as being in the interest of the 

pubhc. bl' · · b · 1 1 · d' f l · That the J;U 1c mterest IS to e consH ercc m procec mgs o t us 
kind is mnmfest from all the reports. But it is sufficient to cite the 
Winsted llosiery Ca8e, 258 U. S., 483. The Court said (page 493), 

1 SPe a discussion of this point by DPnldon. J., In Silver v. F. T. C., 280 Fed. 085. 
(Aldo reported In 6 F. T. C. 559 at pp. fill(} et spq,) 

• 
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"The facts show that it is to the interest of the public that a pro
ceeding to stop the practice be brought * * * When misbranded 
goods attract customers by means of the fraud which they perpe
trate, trade is diverted from the producer of truthfully marked 
goods." The decision cited rests flatly on the proposition that the 
goods there complained of were misbranded and therefore afforded 
an unfair method of competition with goods properly branded. 
Dut what the Court said concerning the goods advertised under a 
~a~e deemed to contain improper and indeed fraudulent implications 
Is JUst as applicable to goods sought to be protected and the sale 
th_ereof advanced through a proceeding by the Federal Trade Com
Imssion, but for the benefit and advantage primarily of a complain
ant; in this case a single person, the manufacturer of Daxol. 

.The real meaning of this litigation is perfectly shown by the 
~1tness Kuhlman, who after testifying that sales of Daxol had prac
hcalll ceased at the time she testified, volunteered the statement 
that 'the concerns to whom we have been selling this product have 
had no faith up to this time because of the analysis that has been 
forwarded to the different companies. If the decision is in our 
favor we may be able to reinstate their faith in the product." An 
objection by petitioner to this declaration was overruled, and the 
statement stands as a peculiarly frank exposition of the nature and 
purpose of the proceeding. We shall therefore consider, in the 
!lbsence of any finding on the subject, whether it is true as alleged 
In the answer that what is imparted to the public by the label on the 
Daxol container is "false, fraudulent, and misleading." 

The label on a Daxol bottle declares that it is a "new American 
antiseptic, stronger than peroxide." It is said to represent "the 
highest chemical skill in producing a most potent antiseptic similar 
to the one in use at hospitals, at the European fronts, and recognized 
to be the greatest medical discovery of the age." In a special note 
the public is recommendeu " To obtain the best results use Daxol as 
often as possible." 

The directions for using this " potent antiseptic " are in part as 
follows: "For cuts, open wounds, and ulcers, moisten thoroughly 

· on lint or cotton and apply freely. For sore throat gargle every half 
hour. For abscesses and boils apply freely by moistening cotton. 
For sore and inflame<.! eyes mix one teaspoonful to two tablespoons 
Warm water anu bathe eve." And there are other directions of a 
similar nature too lon(r to quote. 

Of the five analyseso offered in evidence all but one report lime as 
~resent in varyiniY proportions, and the one that does not mention 
h~e does not pret~nd to be fully quantitative. This a~alys}s J?Ut in 
ev1de!lce by the Commission concludes thus: "Produc~ ~s prmcipally 
chlorme water of a stren!!th of O.OG per cent. As n. d1smfectant free 
chlor_ine is only equal to "'hydrogen peroxide, so to be as strong th~s 
solutwn should be 3 per cent. Misbranded. Statement on label IS 
false." 

So far as chlorine is concerned, the proportions of that chemical 
found in the samples submitted vary enormously, viz, from 0.11 
:per cent to 0.058 per cent· while as for calcium hypochlorite (bleach
Ing powder) it is present in a majority of the specimens submitted. 
The recorJ contams no attack upon th~ "'cGuracy of the several 
analyses, 
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It follows necessarily that we have here a compound either chemi
cally unstable, which is a point no chemist testified upon, or varying 
in composition, which is a point any layman can ascertain and under
stand from the evidence herein. 

Finally the record contains no contradiction of the evidence given 
from a highly qualified physician and surgeon who testified from all 
the analyses, and his own experience with disinfectants and nnti
septics. This uncontradicted and unimpeached witness went through 
the label from which we have quoted above and pointed out that 
most of the purposes for which the proprietor so highly recom
mended Daxol meant the free application of this solution to mucous 
membrane both healthy and diseased. He gave it as his professional 
opinion that such applications of Daxol would invariably produce 
"an irritating caustic effect"; and he heartily agreed with the Ohio 
Food Department that Daxol was a misbranded article. 

From this evidence we deduce as findings of fact: 
1st. Daxol is a product of varying composition and misbranded 

in that the public Is by its label requested to use it for purposes for 
which it is medically unfit. 

2d. The public has no interest in the protection of such an article. 
As a conclusion of law we hold that there being no proof of a pub

lic interest herein, or of its being to the interest of the public that 
this proceeding should have been begun or the order complained of 
made, said order must be reversed; and it is reversed accordingly. 

ALUMINUM CO. OF Al\IERICA v. FEDERAL TRADE COl\I-
1\IISSION. 

(Circuit Court of Appeals, Third Circuit. June 24, 1024.) 

No. 2721. 

1. :MoNOl'OUES KEY No. 24 (2)-I~viDF.NCE IIELD NoT To Snow CREATION oF 

FRAUDULENT lNDEllTIWNESS IN ORDER TO ACQUIRE ASSETS 01!' ANOTHER 

CoMPANY. 

On application by Fetleral Trade Commission ror motllficatlon or a decree 
affirming Commission's order requiring A. Co. to divest itself ol its stock 
in n. Co., so that decree may enjoin A. Co. from acquiring any or the physical 
assets ot n. Co., evl1lcnce ot nn lnllcbte!lnPss resulting from A. Co. selling 
aluminum Ingots to n. Co. tor 32 cf:.'nts a pound held not to show creation of 
a fraudulent Indebtedness, though A. Co. charged aluminum Ingots to its 
subsidiary, or whose sloek it owned 100 pt·r cent, at unltorm figure or 181/.1 
cents a pound, during a period or great cbanges in prices. 

2. MONOPOLIES KEY No. 24 (2)-THAT COMPANY llAD llEEN REQUIRED TO DIVEST 

lTBELI' 01' STOCK IN .ANOTUEB CoMPANY HELD NOT TO PREVENT COLLECTION' 

01' DONA FIDE DEBT. 

That A. Co. bad been required, under Clayton Act, sec. 1 (Comp. St. sec. 
8835g), to divest Itself of Its stock In It Co., held not to prevent A. Co. 
from collecting a bona tlde debt, In any manner provided by Jaw, uwugb 
1t involved acquisition of physical assl'ts of It. Co., now insolvent. 
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(The syllabus is taken from 299 Fed. 361.} 

Petition by the Federal. Trade Commission for modification of a 
previous decree in the above entitled cause. Petition denied. 

"William H. Fuller, of McAlester, Okla., and Edward L. Smith, 
of Washington, D. C., for Federal Trade Commission. 

George B. Gordon and S. G. Nolin, of Pittsburgh, Pa., for 
Aluminum Co. of America. 

Francis W. Treadway, of Cleveland, Ohio, for Cleveland l\fetal 
Products Co. 

Before Buffington, 'Voolley and Davis, Circuit Judges. 

Woou.EY, Circuit Judge: 
Upon facts stated at length in an opinion reported at 284 

Fed. 401,1 this court sustained an order of the Federal Trade 
~ommission commanding the Aluminum Company of America, 
on a finding that it had violated section 7 of the Clayton Act, 
?8 Stat. 730 ( Comp. Stat. 8883g), to divest itself of all its stock 
tn the Aluminum Rolling l\Iills Company, a corporation having 
an aluminum sheet-rooling plant at Cleveland, Ohio. Of the stock 
of this company the Aluminum Company owned $400,000 and 
the Cleveland l\Ietal Products Company owned $200,000 par value. 
The Commission's order provided against sale of the stock to any 
person or corporation in any way related to the Aluminum Com
pany but expressly permitted sale to the Cleveland Company, the 
logical and, in the circumstances, the only possible purchaser. The 
Aluminum Company obeyed the order by selling its stock to that 
company. The purchase price was $1,000 but, as the Cleveland 
Company had lost about $200,000 in the venture, the Aluminum Com
pany, in addition, promised to reimburse it to an amount equal to 
one-half of its losses, not to exceed $100,000 . 
. After compliance with the order of the commission, this was the 

~ttuation: The Cleveland Company owned all the stock of the Holl
In~ l\Iills Company. The latter company had never made money. 
lndePd, it is wholly insolvent and its plant has been shut down for 
some time. Thus the Cleveland Company found itself in possession 
of a nominal asset with which it did not know what to do. Desiring 
aluminum sheets as a raw material in the manufacture of aluminum 
cooking utensils, the Cleveland Company had embarked in the busi
ness of rollinc• sheets at the outbreak of the war and made monev at 
mounting pri~es for its surplus product. But upon the entrance of 
the United States into the war prices receded and the spr~;>ad be
tween the cost price of ingots and the selling price of sheets wew 
s? small that it began to lose money. Thereupon the Alummum 
Company appeared and with the Cleveland Company organized the 
Rolling l\Iills Company and engaged in the undertaking which the 
Federal Trade Commission found violated section 7 of the Clayton 
Act in that it substantially lessened compPtition, restrained com
r;terce, and tended to create a monopoly. Dut. now the. Cleveland 
~ompany is out of the business of manufactu.rmg alummum cook
ln~ utensils· it no lonrrer has need of alummum sheets and has 
definitely determined ne~er again to re-enter the aluminum industry. 

1 
AL<o fC[Jortt>d ln 1i F. T. C. li:!ll. 
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Therefore it has neither need nor place in its business for the plant 
of the Rolling Mills Company. In consequence it must either hold 
the plant, at growing costs, until it can find some use for it or sell it 
on a low real estate market. This is the situation as it bears on the 
Cleveland Company: As it bears on the Aluminum Company the 
situation is different but none the less acute. It is this: 

The Rolling l\Iills Company is indebted to the Aluminum Company 
in approximately the sum of $600,000 upon four promissory notes 
representing the unpaid balance due the Aluminum Company for 
aluminum ingots and pig aluminum purchased durin~ the operation 
of the plant. It is conceded that the Rolling Mills Company is in
solvent. Nothing else being in sight, the Aluminum Company now 
purposes to bring suit on the notes and, after judgment, levy on the 
plant and bid at the sheriff's sale. Of this intention it frankly in
formed the Federal Trade Commission. As the indebtedness is 
~renter than the value of the plant, the Aluminum Company will 
mevitably acquire the plant for its indebtN.lness. 

In the light of these undisputed facts the Federal Trade Com
mission, conceiving the proposed action of the Aluminum Coml?any 
to be violative in principle of all that has been done, filed a petition 
asking this court to modify its decree by which it aflirmed the order 
of the commission (requir1n~ the Aluminum Company to divest it
self of its stockholdings in the Rollin~ l\Iills Company) so that the 
decree may extend to and enjoin the Aluminum Coml?any, its oflicers, 
subsidiaries, and affiliated companies from acquirmg any of the 
physical assets of the Rolling :Mills Company. 

The commission grounds its petition for modification of the decree 
upon a fact-sharply disputed-that "the alleged indebtedness 
claimed by the Aluminum Company of America against the Alum
inum Rolling Mills Company was created in violation of law; that 
it is entirely fictitious; that it is merely book indebtedness, and 
crented for the purpose of claiming that the plant of the Aluminum 
Rolling l\fills Company was unprofitable; and brought about for 
the very purpose of the indebtedness becoming the basis for a judg
ment to enable the Aluminum Company of America to acquire the 
plant at execution sale and thereby become the owner of 100 per cent 
of said plant rather than GG% per cent us theretofore," and main
tains that "to permit the [Aluminum Company] to carry out its 
proposed action and buy the physical assets of the Aluminum Holl
mg Mills Company would be to allow the [Aluminum Company] 
to defeat the plain intent of section 7 of the Clayton Act, and fit 
would] constitute a plain and direct evasion of the order of the 
Federal Trade Commission, which, having b<>en aflirmed by this 
court, has now become the decree and judgment of this court." 

In a word the contention of the commission is that the indebted
ness in question is wholly fictitious and ther·eforc fraudulent, and, 
being fraudulent, it can not Le used to evade the former decree of 
this court or to do indirectly what section 7 of the Clayton Act pre· 
scribes shall not be done. 

From this relatil'ely brief smnmury of the long petition it is clear 
that the question in this phase of the controversy turns on the cha~
acter of the indebtedness, whether bona fide or fraudulent. On thrs 
issue a reference was ordered and much testimony taken. To this 
testimony we ha\'e given full and careful consideration. It being 
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quite impracticahle to discuss the testimony at length in this opinion, 
we shall do no more than give its trend and state our conclusion. 

The fact basis of the alle~ed fictitious and therefore fraudulent 
indebtedness of the Rolling Mills Company to the Aluminum Com
pany, created, as claimeu, for the purpose of ultimately obtaining 
the plant, is the price at which from time to time- the Aluminum 
Company sold aluminum ingots to this ostensibly independent con
cern by comparison with prices at which it sold the same product to 
its subsidiaries. In this connection the first important thing is the 
origin of the Rolling Mills Company, the purchaser. This corpora
tion was or~anized on February 15, 1918. It be~an business on 
1\Iarch 20, 1918, under the stock and operative control of the Alumi
num Company. A few days before, namely, on l\Iarch 8, 1918, and 
necessarily before any transactions of sale between these corporations 
had taken place, the War Industries lloard fixed the price of alumi
num ingots at thirty-two cents a pound and aluminum sheets at forty 
cents a pound. At these prices the Aluminum Company sold ingots 
to the Rolling l\Iills Company and the R.olling Mills Company sold 
sheets to the trade. 1\foreover, the Alummum Company sold mgots 
to everyone except its subsidiaries at this price, or at rrices changed 
from time to time by the 'Var Industries Board, unti February 28, 
1919, when Government price control ceas('d. The narrow spread be
tween the purchasing pnce for ingots and the selling price for sheets 
caused losses to the Rolling l\Iills Company, though it is probable 
that so far as these losses extended to the Aluminum Company they 
W~re offset by profits of that concern in the sale of ingots. llut 
th1s alone did not amount to fraud. Transactions of _purchase and 
sale of aluminum in~ots between the Rolling l\fills Company and 
the Aluminum Company ran into millions of pounds. Payment was 
made for most and the four notes in question were given for the 
balance. These notes were given on different dates through a period 
of three years, one after the commission had begun investigating the 
nluminmn situntion and three after the commission had issued the 
complaint in this case against the Aluminum Company. Havin" 
kept clearly in mind the distinction between the acquisitiOn of stock 
of one corporation by another, the effect of which is substantially to 
lrssen competition and to restrain commerce (the issue involved in 
t!1e main case), and the issue here whether the indebtedness in ques
tion is bona fide or fraudulent, we have not thus far discerned fraud. 

But the commission finds fraud not in the sale price for ingots per 
e:e bu~ in comparison with the price at which the Aluminum Company 
8?ld Ingots to the United States Aluminum Company. This corpora
tiOn is a subsidiary of the Aluminum Company, of whose stock it 
ow~s 100 per cent, and to this concern it billed ingots during this 
P~r10d at eighteen and one-half cents per pound. Assuming that 
Within these figures there was a profit, the commission points to 
~raud on the part of the Aluminum Company in building up a large 
~n~ebtedness on the ·price of thirty-two cents charged the Rolling 

hils Company when the price rhurged to another company was the 
smaller figure and urges also a violation of the decree of the District 
Court of.the United States for the Western District of Pennsylvania, 
entered by cons<'nt in an action by the United States agamst the 
!'-Iuminum Company enjoining that company from discriminating 
In prices between persons to whom it shall sell crude aluminum. 
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We pass by the latter point for, if substantial, it is a matter solely 
for the court whos~ decree is charged to have been violated. We 
are concerned only with discrimination by which an alleged fraudu
lent indebtedness has been built up. Was there discrimination 
amounting to fraud or was there discrimination at all1 That de
pends upon the story of the figures eighteen and one-half cents. 

These figures first came to view in 1912 and appeared as charge 
entries for ingots delivered to a fabricating subsidiary of the Alumi
num Company. They have persisted without change from that date 
to the time in questiOn. According to the testimony these figures 
did not, nor were they intended to, include profits. Neither did 
they fluctuate with the market. This is clearly shown by their lack 
of change through a period of great changes. Rather, they were 
static figures, arbitrarily selected, by which to gauge economy and 
p,fficiency in the fabrication for which a semiraw material was con
signed and charged. They represented nothing more of profits and 
losses than the letter X, but were employed, like other figures, as a 
fixed and unvarying transfer price in intercorporation transactions 
running from ore to the finished product. Real profits and losses 
w~re reflected only in the consolidated balance sheet. This is the 
trend of the evidence and was, in our opinion, the purpose and 
meaning of the price which the Aluminum Company charged its 
subsidiary, the United States Aluminum Company, for ingots. If 
we are right in this, the discrimination on which the commission has 
built its charge of fraud falls out of the case. Without going into 
details, it will he sufficient to say that we have not been convinced that 
the Aluminum Company, looking years into the future, fraudulently 
created an indebtedness "for the very purpose" of taking advantage 
of a situation which it had all the while been fighting to prevent and 
which no one could reasonably conceive would arise. 

Finding on this record that the indebtedness in question is not 
fraudulent, can this court amend its decree by restrnimng the Alumi
num Company from proceeding in any manner provided by law for 
the collection of its debt 1 Certainly not unless empowered so to do 
by the Clayton Act, the source of its jurisdiction in this case. The 
seventh section of that act under which the Federal Trade Commis
sion made its findings and this court affirmed its order concerns 
lessening of competition and restraint of trade. These we apprehend 
are issues no longer here involved. The Cleveland Company, the 
one stockholder of the Rolling Mills Company, has definitely with
drawn from the industry. The Rolling Mills Company is. in a com
petitive sense, dead. The plant is a shell rapidly falling into decay. 
It is, however, the only thing out of which a creditor, at one time 
offending against the Clayton Act, can recover what appears to be 
a bona fide debt. Does the Clayton Act, in a case like this, thus 
nullify other laws and deprive such a creditor of the right to resort 
to themW 'Ve have found nothing in its terms which indicates that 
it does. 

Grounding our decision solely on the inability of the Federal 
Trade Commission to establish fraud in the indebtedness on which 
the Aluminum Company proposes to seek recovery at law in anotlicr 
court, we are constrained to deny its petition to amend the decree 
previously entered. 
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RULES OF PRACTICE BEFORE THE COMMISSION. 

I. SESSIONS. 

The principal office of the Commission at '\Vashington, Principal office. 
D. C., is open each business day from 9 a. m. to 4.30 p. m. 
The Commission may meet and exercise all its powers at Commlos

1
ion may ex e r c 1 e 

any other place, and may, by one or more of its memLers,power elsewhere. 
or by such examiners as it may designate, prosecute any 
inquiry necessary to its duties in any part of the United 
States. 

Sessions of the Commission for hearing contested pro- Hearings as or· 
ceedings will be held as ordered by the Commission. dered. 

Sessions of the Commission for the purpose of making Sessions for or· 
. . ders and other 

orders and for the transactiOn of other busmess, unless business. 
otherwise ordered, will be held at the office of the Com-
mission at '\Vashington, D. C., on each business day at 
10.30 a. m. Three members of the Commission shall Quorum. 
constitute a quorum for the transaction of business. 

All orders of the Commission shall be signed by the by 05~;:tar~~ed 
Secretary. 

II. COMPLAINTS. 

Any person, partnership, corporation, or association ~m~~~in'r.'Y aak 

may apply to the Commission to institute a proceeding 
in respect to any violation of law over which the Com-
mission has jurisdiction. 

Such application shall be in writing, signed by or in caK~~~ of appll· 
behalf of the applicant, and shall contain a short and 
simple statement of the facts constituting the alleged 
violation of law and the name and address of the appli-
cant and of the party complained of. 

Tl C • · h ll · t" t th tt Commlulon 1e ommtsswn s a mves 1ga e e rna ers com- to Investigate. 
plained of in such application, and if upon investi~ation 
the Commission shall have reason to believe that there 
is a violation of law over which the Commission has 
jurisdiction, and if it shall appear to the Commission 
that a proceeding by it in respect thereof would be to 
th • f bl" h C • · h 11 • d Issuance and e Interest 0 the pu IC1 t e omm!SSJOn S a ISSUe an service of com· 

serve upoQ the party complained of a complaint stating plaint. 
623 
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Notice. 
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its charges and containing a notice of a hearing upon a 
day and at a place therein fixed, at least 40 days after the 
service of said complaint. 

III. ANSWERS. 

forT~~:w.~.llowed 'Within 30 days from the service of the complaint, 
unless such time be extended by oruer of the Commission, 
the defendant shall file with the Commission an answer 

.w~r~ r m of an· to the complaint. Such answer shall contain a short and 
simple statement of the facts which constitute the ground 
of defense. It shall specifically admit or deny or explain 
each of the facts alleged in the complaint, unless the 
defendant is without knowledge, in which case he shall 
so state, such statement operating as a denial. Answers 

Slz~ of paper, in typewritinrr must be on one side of the paper only on marrln, etc. 0 ' 

paper not more than BVz inches wide and not more than 
11 inches long-, and weighing not less than 1G pounds to 
the ream, folio Lase, 17 by 22 inches, with left-hand 
margin not less than 11,6 inches wide, or they may be 
printed in 10 or 12 point type on good unglazed paper 
8 inches wide by 10lf2 inches long, with inside margins 
not less than 1 inch wide. Three copies of such answers 
must be furnished. 

IV. SERVICE. 

Complaints, oruers, and other processes of the Commis
sion may be served by anyone duly authorized by the 
Commission, either (a) by delivering a copy thereof to 

Per10nat, or the person toLe sened, or to a member of the partnership 
to be served, or to the president, secretary, or other execu
tive oflicer, or a director, of the corporation or associa

c:o:r;o~n•lnrtion to be serveu; or (b) by leaving a copy thereof at the 
principal office or place of l.msiness of such person, part-

11{. l't'gl•tered nership, corporation, ot' association; or (c) by registering 
ftlal. 

and mailing a copy thereof audresseu to such person, 
partnership, corporation, or association at his or its prin-

Return. pical office or place of business. The verified return by 
the person so serving said complaint, order, or other 
IJrocess, setting forth the manner of said service, shall be 
proof of the same, and the return post-otnce receipt for 
said complaint, oruer, or other process, reg-istered and 
mailed as aforesaid, shall be proof of tho service of the 
same. 
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V. INTERVENTION. 

Any person partnership corporation or association ':'onn of appll-
' l l cation. 

desiring to intervene in a contested proceeding shall make 
application in writing, setting out the grounds on which 
he or it claims to Lc interested. The Commission may, 
by order, permit intenention by counsel or in person to or!e~~ltted by 
such extent and upon such terms as it shall deem just. 

Applications to intervene must be on one side of thema~~i~.~~c~·~.';:J 
paper only, on paper not more than 81;2 inches wide and on application. 
not more than 11 inches long, and weighing not less 
than 16 pounds to the ream, folio base, 17 by 22 inches, 
with left-hand margin not less than 11;2 inches wide, or 
they may be printed in 10 or 12 point type on good un-
glazed paper 8 inches wide by 101;2 inches long, with 
inside margins not less than 1 inch wide. 

VI. CONTINUANCES AND EXTENSIONS OF TIME. 

Continuances and extensions of time will be granted In d!•c~etion or Commission. 
at the discretion of the Commission. 

VII. WITNESSES AND SUllPCENAS. 

1Vitncsscs shall be examined orally, except that for d~xa!"1 lnat
1
1on 

or man y ora . 
good and exceptional cause for departing from the gen-
eral rule the Commission may permit their testimony to 
be taken by deposition. 

Subpamas requiring the attendance of witnesses from wi~~~!:~·· tor 

any place in the United States at and designated place 
of hearing may be issued by any member of the Com-
mission. 

Subpccnas for the production of documentary evidence pr~uJ'~~~~n ~~~ 
(unless directed to issue by a commissioner upon his own documentary evi· de nee. 
motion) will issue only upon application in writing, 
which must be verified and must specify, as ncar as may 
be, the documents desired and the facts to be proved by 
them. 

1Vitnesses summoned before the Commission shall be an:'~i:G'!. e e • 

paid the same fees and mileage that are paid witnesses in 
the courts of the United States, and witnesses whose 
depositions arc taken and the persons taking the same 
shall severally be entitled to the same fees as are paid 
for like services in the courts of the United States. Wit-
ness fees and mileage shall be paid by the party at whose 
instance the witnesses appear. 
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VIII. Til\IE FOR TAKING TESTI!\IONY • 

. Examination of Upon the J. oinin" of issue in a proceed in" by the Com· wttnoHSes to pro· <:> • <:> 

~~~~t~~:bi~~·t as mission the examination of witnesses therein shall pro
ceed with all reasonable diligence and with the least 

ael~oticetocoun· practicable delay. Not less than five days' notice shall 
be given by the Commission to counsel or parties of the 
time and place of examination of witnesses before the 
Commission, a commissioner, or an examiner; 

IX. ODJ•ECTIONS TO EVIDENCE. 

Tostategrounds Qb' t" t th 'd b f th C ' ' Df objection, etc. JCC tons o e ev1 ence e ore e ommtsston, a 
commissioner, or an examiner shall, in any proceeding, 
be in short form, stating the grounds of objections relied 
upon, and no transcript filed shall include argument or 
debate. 

X. 1\lOTIONS. 

To brfdly etate A t' ' d' b th C ' ' h 11 nntul'c of order mo ton In a procee tng y e OmmiSSton S a 
applied for, etc. briefly state the nature of the order applied for, and all 

affidavits, records, and other papers upon which the same 
is founded, except such as have been previously filed or 
served in the same proceeding, shall be filed with such 
motion and plainly referred to therein. 

XI. HEARINGS ON INVESTIGATIONS. 

Dy single com· 'Vhen a matter for investirration is referred to a sinde missioner. L.> o:;-::1 

commissioner for examination or report, such commis· 
sioner may conduct or hold conferences or hearings 
thereon, either alone or with other commissioners who 
may sit with him, and reasonable notice of the time and 
place of such hearings shall be given to parties in interest 
and posted. 

!
General .cotaunt· The general counsel or one of his assistants, or such ,.f!' or asa1s n 

to conduct hm· other attorney as shall be designated by the Commission, 
lng. shall attend and conduct such hearings, and such hearings 

may, in the discretion of the commissioner holding same, 
be public. 

XII. HEARINGS BEFORE EXAMINERS. 

Examiner to 'Vhen issue in the case is set for trial, it shall be re· 
take testimony, 

!erred to an examiner for the taking of testimony. It 
sl1all be the duty of the examiner to complete the taking 
of testimony with all due dispatch, and he shall set the 
day and hour to which the taking of testimony may from 

Testimony to • • b d • d Th k' f th t • Y be completed time to time e a JOUrne , e ta mg 0 e esttmon 
within 80 daye • • 1 b 
mept for good Loth for the CommiSSion nnrl the respondent shal e 
eaUBe. completed within 30 days after the beginning of the sarne 
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unless, for good cause shown, the Commission shall ex-
tend the time. The examiner shall, within 10 days after Ekxamldner to 

rna ·e an B£~rve 

the receipt of the stenographic rerJort of the testimony, prodposotld ftndinga 
an or er. 

make his report on the facts, and shall forthwith serve 
copy of the same on the parties or their attorneys, who, 
within 10 days after the receipt of same, shall file in 
writing their exceptions, if any, and said exceptions shall E~ceptions by 

part1es. 
specify the particular part or parts of the report to which 
exception is made, and said exceptions shall include any 
additional facts which either party may think proper. 
Seven copies of exceptions shall be filed for the use of the 
Commission. Citations to the record shall be made in Briefsandargu· 

ment on excep· 
support of such exceptions. 'Vhere briefs are filed, the tiona. 

same shall contain a copy of such exceptions. Argument 
on the exceptions, if exceptions be filed, shall be had at 
the final argument on the merits. 

'Vhcn, in the opinion of the trial examiner engaged in Examfn~r u.n· 

t k• , . f l d' l , f der ~•rtam Clr· a mg testimony In any Orma procee mg, t le SIZe 0 cu:mstancea to re-

th . l' . . f h . cen·e from each e tranSCript Or comp !Cation Or Importance 0 t e ISSUeS side statement of 
' 1 d ' 1 f h' · h its contentions a f. mvo ve warrants 1t, 1e may o IS own motiOn or at t e ter t .... timony and 

f 1 I 1 f h 1 . f . Lefore his report. request o counse at t 1e c ose ·o t e ta ong o testimony 
announce to the attorneys for the respondent and for the 
Commission that the examiner will receive at any time 
before he has completed the drawing of the "Trial Ex-
aminer's Report upon the Facts" a statement in writing 
(one for eith~r side) in terse outline setting forth the 
contentions of each as to the facts proved in the pro-
ceeding. 

These statements are not to be exchanged between 
counsel and are not to be argued before the trial ex
aminer. 

Any tentative draft of finding or findings submitted T 1m e allow-

b ' J ' 1 b b ' t d 'th' 10 1 ft ance for submis· Y e1t 1er Side shal e SU m1t e Wl Ill C ays a er oion of tentative 

the closing of the taking of testimony and not later, findings. 

which time shall not be extended. 

XIII. DEPOSITIONS IN CONTESTED PROCEEDINGS. 

'!he Commission may order testimony to be taken by Commiaafon 

d 
, may order. 

eposition in a contested proceedmg. . 
Depositions may Le taken before any person designated Befo~e ony per-

b . , aon deo1gnated, 
Y the Commission and having power to adnumster oaths. 
Any party desiring to take the deposition of a witness d.'t~rNi:~~ono tor 

shall make application in writing, setting out the rea-
8?ns why such deposition should be taken, and stating the 
hme when, the place where, and the name and post-office 
address of the person before whom it is desired the depo-
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sition be taken, the name and post-office address of the 
witness, and. the subject matter or matters concerning 
which the witness is expected to testify. If good cause 
be shown, the Commission will make and serve upon the 
parties, or their attorneys, an order wherein the Com
mission shail name the witness whose deposition is to be 
taken and specify the time when, the place where, and 
the person before whom the witness is to testify, but such 
time and place, and the person before whom the deposi
tion is to be taken, so specified in the Commission's order, 
may or may not be the same as those named in said 
application to the Commission. 

wiTnee!:.lmon,. of The testimony of the witness shall be reduced to writ
ing by the officer before whom the deposition is taken 
or under his direction, after which the deposition shall 
be subscribed by the witness and certified in usual form 

Depooltiontob~ by the officer After the de})Osition has been so certified forwarded. • 

it shall, together with a copy thereof made by such officer 
or under his direction, be forwarded by such officer under 
seal in an enevelope addressed to the Commission at its 
oflice in Washington, D. C. Upon receipt of the deposi-

to A~~~~~·~;nfo':. tion and copy the Commission shall file in the record in 
bla attorney. said proceeding such deposition and forward the copy 

to the defendant or the defendant's attorney. 
et~ize of paper, Such depositions shall be typewritten on one side only 

of the paper, which shall be not more than 8Y2 inches 
wide and not more than 11 inches long and weighing not 
less than Hi pounds to the ream, folio base, 17 by 22 
inches, with left-hand margin not less than 1¥2 inches 
wide. 

Notice. No deposition shall be taken except after at least six 
days' notice to the parties, and where the deposition is 
taken in a foreign country such notice shall be at least 
15 days. 

to~~~~atlon• •• No deposition shall be taken either before the proceetl
ing is at issue, or, unless under special circumstances and 
for good cause shown, within 10 days prior to the date of 
the hearing thereof assigned by the Commission, and 
where the deposition is taken in a foreign country it shall 
not Le taken after 30 days prior to such date of hearing. 

XIV. DOCUMENTARY EVIDENCE. 

Relevant • n d 'Vhere relevant and material matter offered in evidence 
::'~~e't':\,4 ~~~~·is embraced in a document containing other matter not 

material or relevant and not intended to be put in evi-
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dence, such document will not be filed, but a copy only 
of such relevant and material matter shall be filed. 

XV. BRIEFS. 

62!) 

Unless otherwise ordered, briefs may be filed at the Time of tiling. 
close of the testimony in each contested proceeding. If 
briefs are filed, the exceptions, if any, to the examiner's 
report must be incorporated in the briefs. The presid-
ing Commissioner or examiner shall fix the time within 
which briefs shall be filed and service thereof shall be 
made upon the adverse parties. 

All briefs must be filed with the secretary and be ac- Filed ~ith eee· retary W!lh proof 
companied by proof of service upon the adverse parties. of service. 
Twenty copies of each brief shall be furnished for the 
nse of the Commission, unless otherwise ordered. 

Application for extension of time in which to file any Applicationstor 
brief shall be by petition in writing, stating the facts extension of time. 
upon which the application rests, which must be filed 
with the Commission at least five days before the time for 
filing the brief. 

Every brief shall contain, in the order here stated- Form of brief. 

(1) A concise abstract or statement of the case. 
{2) A brief of the argument, exhibiting a clear state

ment of the points of fact or law to be discussed, with the 
reference to the pages of the record and the authorities 
relied upon in support of each point. 

Every brief of more than 10 parres shall contain on its Requfremenu 
n If more than 10 

top fly leaves a subject index with page references, the page~. 
subject index to be supplemented by a list of all cases 
referred to, alphabetically arranged, together with refer-
ences to pages where the cases are cited. 
· Briefs must be printed in 10 or 12 point type on good Size tof type, • 

paper, e c. 
unglazed paper 8 inches by 10Y2 inches, with inside mar-
gins not less than 1 inch wide and with double-leaded 
text and single-leaded citations. 

Oral arguments will be had only as ordered by the oral arguments. 
Commission. 

XVI. ADDR·ESS OF TilE COI\11\IISSION. 

All communications to the Commission must be ad- Federal ~rade 
d 

. Commlu1on, 
ressed to Federal Trade Commission, "\Vashmgton, D. C., Washington, D.c. 

unless otherwise specifically directed. 

S8231"-2G-voL 7-41 
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Page. 
301 Abrasive bearing fitting compound------------------------------------ 40 

Army and Navy surplus supplies-----------------------------========= 477 
Automobile robes ------------------------------------------- 206 218 
Bakery products-------------------------------------------~~~~~~~-- '301 
Bearing-fitting compound, ahrnslvc -------------------------- 101 
Deer, near----------------------------------------------------------279,375 
Beverage, orange ----------------------------------.0--------------- 206, 218 
Biscuits-----------------------------------------------------3:i.1D~,200,477 
Blankets--------------------------------------------------- 20 

-----------------Books______________________________________________ -----------
Broaucloth----------------------------------------------- 525 
Carriage robes-----------------------------------------------------
Cellulo~d ----------------------~-:-~--~-:---~--~-::_-_~-:_-:_~---_-_-::_~----------~----Ohinn" are_____________________ ·503 
Cigars ------------------------------------------472 ~2~ 

-------------------- ------- ,u ~ 

477 
274 
387 

Cloth, cotton----------------------------------------------- u31 

g:;~~-:::::::::::::::::::::::::::::::::::::::::::::::~~~~~~~~~~~~:=~72.~; 
Cotton cloth--------------------~--------------------- 206,218 
Crackers---------------------------------------------------------- 525 
"English broadcloth "--------.:-------~~~~;~ii~!~~-et~:::::::::::-ioo~2s7, 3D9 
Engraved products, imitation, process, _' ----- 20 
Ext!mslon servlec loose-leaL------------------------------------ 43! 

' ----------------F'Ilm stock positive raW----------------------------- _ 405 
t ----------------

Finishing products, textlle ------------------------- 246 
Fountain pens----------------------------------------------======== 250 
Golf balls---------------------------------------------======-------- 40 
Government surplus supplies-------------------------- --------- 115 
Grain-----------------------------------==================--------- 1,489 
Groceries -------------------------------- ------- 29 
llair-color restorer -----------------------------------(i2-{i8~i95, 200, 370, 426 
II I ----------- ' os cry__________________________________ 

35 
G2 68,195,200,370 

lentt goods------------------------------------------- ' ' _ 510 
Machines, tacking ----------------------------------------------- 412 
~, ------------------•u.Uslc rolls--------------------------------------- 107 
Near beer-----------------------------------======================== 274 Nitrated cellulose____________________________ 107 

Nonalcoholic beer------------------------============================ 40~ 
OUs, soluble----------------------------- _ so, 87, 23a 
OU stocks, shares or securities__________________________________ 279 375· 
0 , -----------------~---- , range beverage----------------------------- ---------- 206 

~::~;;::::::::::::::::::::::::~::::::::=:::~:~~~:==:::--::::::::= ••. ;: 
lnts -------------------------- 631 
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rne:e. 
Paper and paper·products-------------------------------------------- 155 
"Plateless engraved" products. See Engra,·ed products, imitation. 
Pongee, 1m ita tlon---------------------------------------------------- 4 72 
Positive raw-film stock----------------------------------------------- 434 
Printed products. See Engraved products, imitation. 
"Process engraved" products. See Engraved products, hnitatlon. 
Pyroxylin. See Celluloid. 
Itadium------------------------------------------------------------- 15 
Iteference works----------------------------------------------------- 20 
"Relief engraved" products. See Engraved products. imitation. 
JtobCS--------------------------------------------------------------- 477 
Itoofing material-~----------------- 187,316,322,327,331,332,338,330,344,345 
Roofing paint-------------------------------------------------------- ut 
Rubber goods------------------------------------------------------- 410 
Rugs, steamer __________ :-------------------------------------------- 477 
Sausage------------------------------------------------------------- 73 
Shares, securities, or stocks -------------------------------------- 80, 87, 23!> 
ShellaC------------------------------------------------------------- 40,382 
Shirts-------------------------------------------------- 62,195,229,370,525 
Soluble oils---------------------------------------------------------- 405 
Staples, for tacldng machine------------------------------------------ 510 
Starches, textile----------------------------------------------------- 405 
StationerY----------------------------------------------------- 100,287,390 
Steamer rugs-------------------------------------------------------- 477 
Stocks, shares, or securities ______________ ------------------------ 80, 87, 235 
Surplus supplies----------------------------------------------------- 40 
Sweaters--------------------------------------------- 35,62,68,105,200,370 
Tacking machines---------------------------------------------------- 510 
Tea----------------------------------------------------------------- 387 
Textile starches, oils, and finislung products--------------------------- 405 
Tobacco products-------------------------------------------------- 255,351 
Toilet articles------------------------------------------------------- 274 
Trousers------------------------------------------------------------- 296 
lJnderwenr--------------------------------------- 35,02,08,195,200,370,461 
War surplus supplies------------------------------------------------- 40 
Woolen goods-------------------------------------------------------- 410 
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Advertising done in behalf of products, misrepresenting. See Misrepre
senting products. 

Advertising falsely or misleadingly: 
As to-

Analysis of-
Product of competitor of advertiser •• --------------------
Product of advertiser ___________ ------ __ ------------ __ _ 

Business status or advantages-

Page. 
54 
54 

Dealer being manufacturer __________ 35, 62, 68, 195,200,370,426 

Place product made or sold from .• ---------------------- 470 
· Competitors'-

Business------------------------------------------- 115,301 
Business methods._----- ____________ --- __ ----_________ 115 

Financial standing. __ ------------- ___ • __ -----_-------- 115 
Product being infringement_____________________________ 301 

Composition of product----------------------------------- 49, 
187,274,316,322,327,331,332,338,339,344,345,382,426 

"Free" goods or trial offer ___ • ____________________________ 29, 387 

Government (United States) connection with product__________ 40 
Indorsements not given.----------------------------------- 20, 54 
Infringement proceedings •••• ----- ___________________ ------ 301 
Institution of commission proceedings against competitor______ 301 
Length of use of product •. ________________________ ------___ 301 
Name of product being that of competitor's product___________ 301 
Nature of manufacture of product.·------------------------- 426 
Nature of product-------------------------------- 15, 100, 287, 399 
Patents covering product___________________________________ 301 
Securities, shares or stocks _____________________________ 80, 87,235 
Source or origin of product_ __________________________ 470, 503, 531 

State's indorsement of product------------------------------ 20, 54 
Success of product---------------------------------------- 301 
Trade-mark registration ••••• ---------------- ________ •• ----- 100 

Agreements. See Contracting on exclusive and tying basis; Combining 
or conspiring; Maintaining resale prices. 

Analysis of product, misrepresenting. See Advertising falsely or mis
leadingly; Disparaging or misrepresenting competitors, etc. 

Appropriating trade names wrongfully ••• ---------------------------- 477 
Army, using word to imply falsely Government as source of products 

offered. See Advertising falsely or misleadingly; Assuming or using 
misleading trade or corporate name; Misbranding or mislabeling. 

Assuming or using misleading trade or corporate name: 
See also Appropriating trade names wrongfully;. Naming products 

misleadingly. 
Implying-

Composition of product not in accordance with facts__________ 426 
Government (United States) connection with product......... 40 
Location in place noted for product dealt in__________________ 470 
Nature of product not in accordance with facts_______________ 3QO 
That dealer is a manufacturer ••• ------------ 35, 62, 68, 195,200, 37qr 

1 For Index by commodities illvolved, rather than practices, see Commodities Index. 
633 
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Boycotting: 
Manufacturers

To force-- Page. 
1 

155 
Guarantee against price decline·------------------------
Maintenance of prices. __ ---- __ • _____ --. __ •••••••• ____ _ 

Representatives of competitors-
To maintain monopoly------ ______ ----- ____ • __ ----- _______ _ 11,1'; 

Branding articles falsely or misleadingly. See Misbranding or mis
labeling. 

Bribing: 
By gifts or payments of money to employees of customers or pros-

pective customers •• ____________________________ --------_____ 405 
Business, unfair methods of, in general. See Unfair methods of competi-

tion. 
Claiming indorsements falsely: 

From-
Official organizations or associations------------------------- 250 
State governments---------------------------------------- 20,54 

Claiming trade-mark rights wrongfullY------------------------------- 100 
Clayton Act: 

Cases under-
Sec. 2 (price discrimination)------------------------------ 206, 218 
Sec. 3 (tying and exclusive contracts)------------------------ 412 

Coercing: 
&e also Intimidating. 
To force guarantee against price decline by-

Boycott and threats oL----------------------------------·· 1, 489 
Publishing names of objectionable vendor manufacturers ••••••• 1, 489 

Combining or conspiring: 
To-

Confine distribution to "regular" or "legitimate" channels
Through-

Argument and persuasion·-·----------------------- 155 
Boycott of offending manufacturer vendors----------- 155 

Fil: and enforce resale prices-
Through-

Agreements ________ ------------._------ __ ••• ---- 255, 351 
Cutting ofT supplies of price cutters ________________ 255, 351 
Employing special agent as spy to ascertain and report 

price cutters _________ ------------ _______ -------- 255 
Persuasion and intimidation ______________________ 255,351 

Smaller discounts to price cutters------------------· 351 
Force guarantee against price decline-

Through-
Boycott and threats oL---------------------------- 1, 489 
Concerted requests and protests.-------------------- 1, 489 
lloltling prices of nonguaranteed articles at higher than 

manufacturers' current prices--------------------- 489 
Publishing names of those so guaranteeing and those 

not so guaranteeing •••••••••••••••••••••••••••••• 1, 489 
Maintain monopoly-

Through-
Boycotting competitors' representatives-------------- 115 
Coercing and inducing members to boycott obnoxious 

competitors ••• --------------------------------- 115 
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Combining or conspiring-Continued. 
To-Continued. 

Maintain monopoly-Continued. 
Through-Continued. 

Controlling business policies of members ____________ _ 
Cutting off or restricting free access to markets or mar

keting facilities. __ ------------------------------
Discriminating in prices _______________________ -----
Disparaging or misrepresenting competitors and their 

organizations-----------------------------------
Tying and exclusive contracts _____________________ _ 
Vexatious and unfounded suits _____________________ _ 

Maintain prices-
Through-

Boycotting offending manufacturer vendors _________ _ 
Price lists and agreements-------------------------

Commercial bribery. See Bribing. 
Commission proceedings, instituting unfairly. See Instituting, etc. 
Commodities, misrepresenting. See, in general, Unfair methods of com-

petition. 
Competition, unfair methods of. See Unfair methods of competition. 
Competitors, disparaging or misrepresenting. See Disparaging or mis-

representing, etc. 
Concerted action. See Combining or conspiring. 
Confidential information, securing and using. See Spying on competitors. 
Confusion: For practices intended or calculated to result in. See Unfair 

methods of competition. 
Conspiring. See Combining or conspiring. 
Contract. -See Agreement. 
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115 

115 
115 

115 
434 
115 

155 
155 

Contracting on exclusive and tying basis--------------------------- 412, 434 
Courts, decisions of, in cases instituted against or by the Commission: 

Aluminum Co. of America-------------------------------------
American Tobacco Co. et al. (Supreme Court)--------------------
Bene & Sons, Inc., John--------------------------------------
Fox Film Corporation._--------------------------------------
National Biscuit Co. et aL------------------------------------· 
Raymond Bros.-Clark Co. (Supreme Court) •• --------------------

Customers or prospective customers: 
Cutting off supplies of. See Maintaining resale prices. 
Paying money or commissions to employees of. See Bribing. 

Cutting off or restricting access to market: 
See also Boycotting; Coercing; Combining or conspiring; Intimidating. 
Through-

Cutting off sources of information as to condition of. _________ _ 
Denying use of exchange to obnoxious competitors ___________ _ 

Cutting off supplies: 

618 
599 
612 
589 
603 
594 

115 
115 

Of
Competitors

To-
Enforce maintenance of resale prices--------------- 255, 351 

Customers, to maintain resale prices. See Maintaining resale 
prices. 
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Dealers: 
See also Jobbers. 
Claiming falsely to be manufacturers. See Advertising falsely or 

misleadingly; Assuming or using misleading trade or corporate 
name; Misbranding or mislabeling; Misrepresenting business 
status or llodvantages. 

Cutting off supplies of. See Maintaining resale prices. 
Decisions of the courts in cases instituted against or by the Commission: 

Aluminum Co. of America-------------------------------------
American Tobacco Co. et al. (Supreme Court)--------------------
Bene & Sons, Inc., John ••• ------------------------------------
Fox Film Corporation _______ • ___ ••• __ -- __ • __ • _____________ ••• _ 

National Biscuit Co., et aL-----------------------------------
Raymond Bros.-Clark Co. (Supreme Court)----------------------

Defamation of competitors. See Disparaging or misrepresenting com
petitors, etc. 

Direct selling or dealing, from manufacturer to consumer, claiming 
falsely. See Advertising falsely or misleadingly; Misbranding or 
mislabeling; Misrepresenting business status or advantages. 

Discounts: 
Allowed by competitors, misrepresenting. See Disparaging or mis

representing competitors, etc. 
Giving smaller to price cutters. See Combining or conspiring; 

Maintaining resale prices. 

Page. 
618 
5!)!) 

612 
589 
603 
594 

Discriminating in price·------------------------------------- 115,206,218 
Disparaging, or misrepresenting competitors, their business, or products. 

Business
As to-

Discontinuance and absorption by respondent____________ 510 
Discounts allowed •••• __ ••• ----.--------_ ••• _._ ••• __ ••• 301 

Competitors-
As to-

Name represented as now that of respondent_ ___________ _ 
Organizations-----------------------------------------

Products
As to-

510 
115 

Discontinuance and replacement by respondent's ••••••• _ _ _ 510 
Merits as disclosed by otl1cial analysis •• ----------------- 54 

Espionage. See Spying on competitors. 
Exclusive contracts or dealings. See Contracting on exclusive and tying 

basis. 
False and misleading advertising. See Advertising falsely or mislead

ingly. 
Federal Trade Commission proceedings, instituting unfairly. See In

stituting proceedings, etc. 
Forging signatures to letters as basis of commission proceedings. See 

Instituting proceedings, etc. 
"Free" goods, trial or services, oiTering pretended. See OITering de

ceptive inducements to purchase. 
Goods or products, misrepresenting. See, in general, unfair methods of 

competition. 
Government, claiming indorsement of falsely. See Claiming indorse

ment, etc. 
Guarantee against price decline, combining or conspiring to force manu

facturers to. See Boycotting; Coercing; Combining or conspiring; in
timidating. 
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Honorary memberships, offering fictitious. See Offering deceptive in
ducements to purchase. 

Indorsements, claiming falsely. See Claiming indorsements, etc. 
Infringement proceedings: 

Advertising contemplated, not in good faith. See Advertising falsely 
or misleadingly. 

Threatening, not in good faith. See Intlimidating. 
Instituting proceedings against competitor unfairly: 

Through-
Commission proceedings based on fabricated letters with forged 

signatures----------------------------------------------
Vexatious and unfounded suits-----------------------------

Intimidating: 
See also Combining or conspiring. 
By-

Boycotting and threats oL •• ------------------------------
Cutting off supplies, and threats oL-------------------------
Publishing names of objectionable vendor manufactures _______ _ 
Threats of-

637 

Page. 
301 
115 

1,48!) 
255 

1,489 

Infringement suits, not in good faith ___________________ 107, 301 

Jobbers: 
Overwhelming competitive force •• ·--------------------- 434 

See also Dealers. 

• 

Efforts by, to-
Confine distribution to "regular" channels. See Combining 

or conspiring. 
Force guarantee against price decline. See Combining or 

conspiring. 
Maintain monopoly. See Combining or conspiring. 

Labeling articles falsely or mis,!eadingly. See Mh;branding or mislabeling. 
Letters, fabricating, as basis of commission proceeding. See Instituting 

proceedings, etc. 
Lottery scheme, using to secure business. See Using lottery scheme, etc. 
Maintaining resale prices: 

By-
Agreements or combinations------------------------------ 255, 351 
Agreements or contracts as condition of doing business or rein-

statement. __________ • ________________________________ 412, 461 

Announcing resale price maintenance as policy which must be 
respected·---------------------------------------------- 461 

Announcing resale prices and requesting their observance______ 412 
Cutting off supplies of price cutters.------------------------- 255 
Employing special agent as spy to ascertain and report price 

cutters·-----·-···-------------------------------------- 255 
Extending guarantee against price decline to those respecting 

resale price maintenance policY--------------------------- 461 
Keeping card list of price cutters to be refused sales •••• r-·-·-- 461 
Refusing to sell to price cutters and threatening so to do _______ 412, 461 
Soliciting cooperation of, and cooperating with, dealer vendees.. 461 
Withholding advertising and selling helps from price cutters, ex-

tended to those respecting prices ••••••••• ----------------- 412 
Manufacturer, claiming falsely to be, by dealer. See Advertising falsely 

or misleadingly; Assuming or using misleading trade or corporate name; 
Misbranding or mislabeling. 

Manufacturers, combining or conspiring to control business policies of. 
See Boycotting; Coercing; Combining or conspiring; Intimidating. 
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Market, cutting off or restricting access to. See Cutting off, etc. 
Memberships, offering fictitious. See Offering deceptive inducements to 

purchase. · 
Misbranding or mislabeling: 

As to- Pa~~:e. 

Composition or nature of product_·------------------------- 40, 
187, 229, 316, 322, 327, 331, 332, 338, 339, 344, 345, 382, 472 

Conditions of manufacture. ___________ ----- _____ ------_____ 296 
Dealer vendor of product being manufacturer _________________ 35,68 
Government (United States) connection with_________________ 40 
Nature of manufacture·------------------------------------ 426 
Official sanctions or indorsements~----------------~------- 250,296 
Prices·--------------------------------------------~----- 246 
Source of products-

Identity of maker or dealer·-----------------~--------~- 73 
Place of origin------------------------------ 229, 470,503,525 

MiRlcacling practices in general. See Unfair methods of competition. 
Misrepresenting business status or advantages: 

See also Advertising falsely or misleadingly; Assuming or using mis
leading trade or corporate name. 

As to-
Dealer being manufacturer~---------~--- 35, 62, 68, 195,200,370,426 
Place product made or sold from·--------------------------- 470 

Misrepresenting prices: 
Through-

Assigning fictitious prices to articles offered at lower prices as • 

bargains ••• ~------------------------------------------- 20 
Using exaggerated pretended usual retail prices on products or 

their individual containers _______________________ :_________ 246 

Misrepresenting products: 
See also Advertising falsely or misleadingly; Assuming or using mis

leading trade Ol' corporate name; Claiming indorsements falsely; 
Misbranding or mislabeling; Naming products misleadingly; Sim
ulating. 

As to-
Advertising done in behalf oL------------------------------
Length of use of _________ • ___ --_.-------------------------
Name of, being that of competitor's-------------------------Nature _________________________________________________ _ 

Success·-------------------------------------------------
" Money back" proposition, offering, in lieu of "Special free trial offer" 

advertised. See Advertising falsely or misleadingly; Offering deceptive 
inducements to purchase. 

Monopoly, combining or conspiring to maintain. See Combining or con
spiring. 

Name of product of competitor, misrepresenting as that of respondent:s 
product, to paf!s off latter for former. See Passing off. 

Names, using unfairly. See Advertising falsely or misleadingly; assum
ing or using misleading trade or corporate name; Misbranding or mis
labeling; Naming products misleadingly; Simulating. 

Naming products misleadingly: 
See also A.~suming or using misleading trade or corporate name; Mis

branding or mislabeling; Misrepresenting products; Simulating. 

301 
301 
301 
20 

301 
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Naming products misleadingly-Continued. 
As to- Page. 

Composition ____________ 187, 316, 322, 327, 331, 332, 338, 339, 344, 345 

Nature·-----------------------------------------·- 100,287,399 
Place of origin _________________ _: ________________ 229,503,525,531 

Navy, using word to imply falsely Government as source of products 
offered. See Advertising falsely or misleadingly; Assuming or using 
misleading tracfu or corporate name; misbranding or mislabeling. 

Offering deceptive inducements to purchase: 
See also, in general, Unfair methods of competition. 
Through-

Offering pretended-
" Free" goods or service in connection with other purchases 

at exaggerated fictitious prices. ______ • ________ -- __ •• _ 20, 387 
"Honorary memberships" in nonexistent society in connec-

tion with purchase·--------------------------------- 20 
"Special free trial offer" ______________ ._--------------- 29 
Special opportunity to secure articles at special reduced 

price----------------------------------------------- 20 
Official: 

Analysis of product, misrepresenting. See Advertising falsely or 
misleadingly; Disparaging or misrepresenting, etc. 

Indorsements, claiming falsely. See Claiming indorsements falsely; 
Misbranding or mislabeling. 

Passing off. 
See also, in general, Unfair methods of competition. 
Of-

Products for those of competitor
Through-

Association with former sales agent of competitor_---- 301 
Falsely representing-

Competitors' former product discontinued by 
competitor in favor of that dealt in by respond-
ent.--------------------------------------- 510 

Name of product as that of competitor's product. 301 
Patent infringement, threatening suits for alleged. See Intimidating. 
Patents covering product, misrepresenting. See Advertising falsely or mis

leadingly; Intimidating. 
Petitions to review, decisions on: 

Bene & Sons, Inc., John--------------------------------------- 612 
Fox Film Corporation-------------------·--------------------- 589 
National Biscuit Co., et al • __ ----- _. ___ • _ ------- _______ -------- 603 
Raymond Bros.-Clark Co. (Supreme Court) •• -------------------- 594 

Practices, unfair, condemned in this volume. See Unfair methods of 
competition. 

Price cutters, refusing to sell to. See Maintaining resale prices. 
Price decline, combining or conspiring to force manufacturers to guaran

tee against. See "Boycotting; Coercing; Combining or conspiring; 
lnitimidating. 

Price, discriminating in. See Discriminating in price. 
Price lists and agreements, use of, to maintain prices. See Combining or 

conspiring. 
Price maintenance. See Maintaining resale prices. 
Prices, misrepresenting and exaggerating. See Misrepresenting prices. 
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Proceedings, instituting unfairly. See Instituting, etc. 
Products, misrepresenting, in general. See Unfair Methods of compe

tition. 
Purchase, offering deceptive inducements to. See Offering, etc. 
Refusal to sell as part of price maintenance plan. See Maintaining resale 

prices. 
Resale price maintenance. See Combining or conspiring; Maintaining 

resale prices. 
Sale, offering deceptive inducements in connection with. See Offering, 

etc. 
Securities, making misrepresentations in connection with offer and sale of. 

See Advertising falsely or misleadingly. 
Sinuilating: 

See also Assuming or using misleading trade or corporate name; Mis-
branding or mislabeling. Paoll'e. 

Place of business of competitor------------------------------- 279,375 
Source: 

Of-
Products, misrepresenting. See Assuming or using misleading 

trade or corporate name; Misbranding or mislabeling; Naming 
products mit>leadingly; Simulating. 

Supply-
Cutting off of-

Competitors'. See Cutting off, etc. 
Dealers'. See Maintaining resale prices. 

Spying on competitors: 
To-

Ascertain and cut off supplies of price cutters_________________ 255 
Stock, making misrepresentations in connection with offer and sale of. 

See Advertising falsely or misleadingly. 
Success of product, misrepresenting. See Advertising falsely or mislead-

ingly; Misrepresenting products. · 
Suits, instituting vexatious, against competitors. See Instituting, etc. 
Supplies: 

Cutting off of-
Competitor. See Cutting off, etc. 
Dealers. &e Maintaining resale prices. 

Threats, making unfairly. See Coercing; Intimidating. 
Trade associations or organizations, unfair practices, by. See Coercing; 

Combining or conspiring; Cutting off competitors' supplies; Maintain
ing resale prices. 

Trade-marks or trade names, using unfair practices in respect of. See 
Appropriating trade names wrongfully; Assuming or using misleading 
trade or corporate name; Claiming trade-mark rights wrongfully; Mis
branding or mislabeling; Naming products misleadingly; Simulating. 

Tying and exclusive contracts. See Contracting on exclusive and tying 
basis. 

Understanding. See Agreement. 
Uufair methods of competition condemned in this volume. See: 

Advertising falsely or misleadingly; 
Appropriating trade names wrongfully; 
Assuming or using misleading trade or corporate name; 
Boycotting; 
Dribing; 
Claiming indorsements falsely; 



INDEX, 641 

Unfair methods of competition condemned in this volume-Continued. 
Claiming trade-mark rights falsely; 
Coercing; 
Combining or conspiring; 
Contracting on exclusive and tying basis; 
Cutting off or restricting access to market; 
Cutting off supplies; 
Discriminating in price; 
Disparaging or misrepresenting competitors, their business or prod-

ucts; 
Instituting proceedings against competitor unfairly; 
Intimidating; 
Maintaining resale prices; 
Misbranding or mislabeling; 
Misrepresenting (business status or advantages, prices, products); 
Naming products misleadingly; 
Offering deceptive inducements to purchase; 
Passing off; 
Simulating; 
Spying on competitors; 
Using lottery scheme to secure business. 

United States, using words to imply falsely Government as source of. See 
Advertising falsely or misleadingly; Misbranding or mislabeling. l'a&'l!. 

Using lottery scheme to secure business.............................. 387 
Wholesalers. See Jobbers. 
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