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PREFACE.
The present volume of decisions, being the sixth issued by the
Commission, covers the period from February 14, Hl23, to November
4, 1923, inclusive.
The number and range of these decisions is now considerable, and
their importance as a code of business law is correspondingly enhanced. Large numbers of business concerns and lawyers have
found it profitable to possess a set of these rulings, as a safe guide
and aid in their work. To those who do not possess a set, or do
not receive the advance sheets, the Commission is glad to send
information regarding its decisions, upon written request. It is
also hoped to bring out in a short while a new edition of the IndexDigest, and a new edition of the Acts from which the Commission
Derives Its Powers, with Annotations, together with all the decisions
of the courts in the cases instituted by or against the Commission,
recompiled and republished in one volume.
This volume has been prepared and edited by Richard S. Ely, of
the Commission's staff.
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514
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VANCOUVER TYPOTHETAE, ET AL-------------------------------345
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Vogt, ll. P., et aL--------------------------------------------------515
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CHICAGO PORTRAIT COMPANY----------------------------Petition filed in the United States Circuit Court of Appeals
for the Seventh Circuit on March 22, 1923. Commission's
order set aside December 23, 1924. Opinion and decision not
reported as of this writing. Petition for rehearing filed January 21, 1925.
s. E. J. cox ET AL_________________________________________
Application to enforce order filed in the United States Circuit Court of Appeals for the Fifth Circuit on May 8, 1923.
WESTERN MEAT COMPANY.---------------------------Petition filed in the United States Circuit Court of Appeals
for the Ninth Circuit on July 27, 1923. Petition denied September 3, 1924. 1 F. (2d) 95. Second paragragh of commission's order modified on petition for rehearing, February 17,
1925. Opinion and decision not reported as of this writing.
FOX FILM CORPORATION_______________________________
Petition filed in the United States Circuit Court of Appeals
for the Second Circuit on August 16, 1923. Commission's
order affirmed January 7, 1924. 296 Fed. 353.
JOHN BENE & SONS, INC·------------------------------Petition filed in the United States Circuit Court of Appeals
for the Second Circuit on September 24, 1923. Commission's
order reversed May 8, 1924. 299 Fed. 468. Petition for rehearing filed May 23, 1924. Denied May 26, 1924.
BUTTERICK COMPANY ET AL---------------------------Petition filed in the United States Circuit Court of Appeals
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as of this writing. Petition for writ of certiorari filed in the
Supreme Court by the petitioners on February 14, 1925.
UNITED TYPOTHETAE OF AMERICA ET AI·------------Petition filed in the United States Circuit Court of Appeals
for the Seventh Circuit on October 12, 1923. Petition dismissed July 30, 1924 (by stipulation between the parties).
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FEDERAL TRADE COMMISSION DECISIONS.
l<'INDINGS AND ORDERS FEBRUARY 14 TO NOVEMBER 4, 1923.

FEDERAL TRADE COMMISSION
v.
JOHN McQUADE & COM:PANY, INC.
COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION 5
OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914.

I/

Docket 929-February 14, 1923.
SYLLABUS.
Where the products of an internationally known and long establlshed foreign
manufacturer of high grade white zincs containing no adulterants whatsoever had become known to the trade and public under the brand " Viellle
Montagne," and where the words "Green Seal" and "White Lead" had
come to be understood by the trade and the purchasing public as denoting
respectively a high grade white zinc and pigments composed wholly of
commercially pure basic lend carbonate or basic lead sulphate: and thereafter an American manufacturer of paints, zincs, white lead, and other
simllar goods,
(a) Offered and sold one of Its pi·oducts, containing not more than 20% of
zinc, in Containers labeled "FRENCH WHITE ZINC GREEN SEAL No. 1 ZINC
FROJI[ THE VIEILLE MONTAGNE Co. PARIS"; an<l
(b) Used and featured the words "Green Seal" and "'Vhlte Lead," on containers of similar products containing not ruoi·e than 20o/'o zinc oxide, and
little or no basic lead carbonate or basic lead sulphate respectively;
With the result that the trade and purchasing public were misled respecting the
source and composition of the aforesaid pro<lucts:
Ileld, That such simulation of the trade name of a competitor's product, and
such rulslabellng, under the circumstances set forth, constituted unfair
methods of competition.

COMPLAINT.
Acting in the public interest pursuant to the provisions of an Act
of Congress approved September 26, 1914, entitled "An Act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes," the Federal Trade Commission charges
that John McQuade & Company, Inc., hereinafter referred to as
the respondent, has been and is now using unfair methods of competition in interstate commerce in violation of the provisions of
Section 5 of said Act, and states its charges in that respect as follows:
PARAGRAPH 1. That the respondent, John McQuade & Company,
Inc., is l\ corporation organized and existing under and by virtue of
the laws of the State of New York. That its principal office and
place of business is located in the borough of Brooklyn in the city
and State of New York.
GF.T. C.
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That, at all the times hereinafter mentioned, the respondent was,
ever since has been and now is engaged in the business of manufacturing and selling in interstate commerce to wholesalers and dealers
located in other States of the United States and the District of
.Columbia, paints, oil colors, enamels, oil finishes, zinc, varnishes,
white lead, lead compositions and other similar goods, wares and
merchandise.
That, at all the times hereinafter mentioned, there was, ever since
has been and now is a constant current of trade and commerce in
said and similar products between and among the various States and
Territories of the United States and the District of Columbia and
particularly from the said city of New York, State of New York,
to and into and among the various other States and Territories of
the United States and the District of Columbia; that in the course
of its said business the said respondent, at all the times hereinafter
mentioned, was, ever since has been and now is, in competition with
other corporations, partnerships and individuals el}gaged in the
manufacture and sale of said and similar products in and among the
various States and Territories of the United States and the District
of Columbia.
PAR. 2. That for more than one year immediately preceding the
issuance of this complaint the respondent has manufactured, and
sold in the manner and places set out in paragraph 1 of this complaint, a product upon the commercial containers of which the respondent places labels of one of which the following is substantially
a correct copy :
"FRENCH ·wmTE ZINO
GREEN SEAL

No.1
ZINC
FRO:a.! TilE
VIELLE MoNTAGNE

Co.

PARIS"

That the name "Vieille Montagne" is a name commonly applied
by the trade to the white zinc products manufactured and sold to the
trade by the Societe des Mines & Fonderies de Zinc de la Vieille
Montagne, which, at all the times mentioned herein, was, ever since
has been and now is located and engaged in business at Angleur par
Chenee Belgium, an internationally known and long established
manufacturer of high grade white zinc containing no adulterants
whatsoever; that the product J?anufactured by the respondent and
sold by it under the labels mentioned above, and particularly under
the on~ above set forth, as and for the product of the said Societe
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des Mines & Fonderies de 4inc de la Vieille 1\:[ontagh/, contains no
more than approximate~y0 per cent of zinc oxiue )(hat the worus
" Green Seal " denote to the trade and to the purchasing public a
high grade white zinc, and the words "Vieille Montagne" denote
to the trade and to the purchasing public a zinc oxide commercially
pure and one manufactured and sold by the said Societe des Mines
& Fonderies de Zinc de Ia Vieille Montagne.
PAR. 3. That the aforesaid labels used by the respondent under
the circumstances above set forth are false, deceptive and misleading
and are calculated and designed to and do deceive the trade and
the general public into believing that the said product is composed
wholly of zinc oxide and is also the well-known and unadulterated
product of the said Societe des Mines & Fonderies de Zinc de la
Vieille Montagne, whereby the said respondent has been able to
pass off its products, described in paragraph 2 herein as and for
the product of said Societe des Mines & Fonderies de Zinc de la
Vieille Montagne.
PAR. 4. That for more than one year immediately preceding the
issuance of this complaint, the respondent has produced, and sold in
the manner set forth and described in paragraph 1 herein, a product
containing zinc and other pigments; that upon the commercial containers, in which the respondent sells as aforesaid this said product
to the trade and the purchasing public, the respondent places certain false and misleading labels to indicate and describe the contents
of said containers; and that some of these said labels are substantially as follows:

(a)
"FRENCH
GREEN (SEALS) SEAL
Cherry Hill Paint Co. Brooklyn, New York
'VHITE ZINC
Ground in Refined Linseed Oil."
(b)

" FRENCH ZINC
GREEN SEAL
Ground in Refined Linseed Oil."
(c)
" BEST AMERICAN

GREEN (EAGLE) SEAL
'VmTE ZrNc
Ground in Refined Linseed Oil."

FEDERAL TRADE COMMISSION DECISIONS.
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That the term " Green Seal," when used to describe "'Vhite Zinc"
signifies to the trade and to the purchasing public a high grade of
white zinc, that the fact is that the product, sold by the said respondent in the said commercial containers and under labels identical
with or similar to the labels (a), (b) and (c) above set forth, )'s
composed of not more than about 20 per cent of white zinc.
J
PAn. 5. That the aforesaid labels used by the re~pondent umler
the circumstances above set forth in paragraph 4 are false, deceptive and misleading and are calculated and designed to and do deceive the trade and the general public into believing that the said
products sold under the labels mentioned and described in said pargr
graph 4 are composed wholly of commercially pure zinc oxide. /
PAn. 6. That for more than one year immediately preceding the
issuance of this complaint, the respondent has produced, and sold in
the manner set forth and described in paragraph 1 herein, a product
upon the commercial containers in which the respondent sells as
aforesaid this said product to the trade and to the purchasing public,
the respondent places certain false and misleading labels to indicate
and describe their contents, and that some of these said labels are sub·
stantially as follows:

(a)

"AllfERICAN

'VIIITE LEAD
Ground in Refined Oil
Made of the Best und Purest Materials."
(b)

"STANDARD
This Lead is Manufactured of the
BEST

and
Purest Materials
Bleached Linseed Oil
Only Original H. "\:V. Dolson Process
tVlll'rE LEAD."
That the term " White Lead," when used in labels placed upon commercial containers of pigments, signifies to the trade and to the purchasing public pigments composed wholly of commercially pure basic
lead carbonate or basic lead sulphate; that the product of the said
respondent offered by it for sale and sold in the said commercial
containers upon which it places the labels identical with or similar to
the labels set out in this paragraph contains little or no basic lead
carbonate or basic lead sulphate.

JOHN McQUADE & CO., INC,
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PAR. 7. That said labels used by the respondent, under the circumstances above set forth in paragraph 6, are false, deceptive and
misleading and are calculated and designed to and do deceive the
trade and the general public into believing that the said products
sold under the labels mentioned and described in said paragraph 6
are composed wholly of commercially pure basic lead carbonate or
basic lead sulphate.
PAR. 8. The above alleged acts and things done by respondent are
all to the prejudice of the public and respondent's competitors and
constitute unfair methods of competition in commerce, within the
intent and meaning of Section 5 of an Act of Congress, entitled "An
Act to create a Federal Trt>.de Commission, to define its powers and
duties, and for other purposes," approved September 26, 1V14.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
•
Pursuant to the provisions of an Act of Congress, approved September ..26, 1914, entitled, "An Act to create a Federal Trade Commission, to define its powers and duties, and for other purposes," the
Federal Trade Commission issued and served a complaint upon the
respondent, John McQuade & Co., Inc., charging it with the use of
unfair methods of competition in commerce in violation of the provision of the said act.
The respondent, John :McQuade & Co., Inc., having entered its appearance by John McQuade, its president, and William L. Long,
as secretary, and having filed its answer in the form of a letter dated
December 19, 1922, addressed to Federal Trade Commission, vVashington, D. C., and signed by John :McQuade & Co., Inc., by John
McQuade, president, in which no denial of the charges of the complaint was made, and having, by a letter dated January 5, 1923, addressed to Charles :Melvin Neff and signed by John McQuade & Co.,
Inc., by John McQuade as president and "William L. Long as secretary, admitted as true the allegations of the complaint herein, and
having signed a stipulation admitting certain facts as true in lieu of
testimony, thereupon this proceeding came on for fmal hearing, and
the Commission, having duly considered the record and having read
the above-mentioned complaint, answer, letters and stipulation, and
being now fully advised in the premises, makes this its findings as to
the facts and conclusion:
FINDINGS AS TO THE FACTS,

P ARAGRAPII 1. That the respondent, John McQuade & Co., Inc., is
a corporation organized and existing under and by virtue of the laws
of the State of New York; that its principal office and place of busi-
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ness is located at 134-136 Classon Avenue, in the borough of Brooklyn, in the city and State of New York.
That at all the times mentioned in said complaint, the respondent
was, ever since has been and now is, engaged in the business of manufacturing and selling in interstate commerce to wholesalers and dealers located in other States of the United States and the District of
Columbia, paints, oil colors, enamels, oil finishes, zinc, varnishes,
white lead, lead compositions and other similar goods, wares and
merchandise; that at all the times mentioned in said complaint there
was, ever since has been and now is, a constant current of trade and
commerce in said and similar products between and among the
various States and Territories of the United States and the District
of Columbia, and particularly from the said city and State of New
York to and into and among the various other States and Territories
of the United States and-the District of Columbia; that in the course
of its said business the said respondent, at all the times mentioned
in the said complaint, was, ever since has been and now is, in competition with other corporations, partnerships and individuals engaged in the manufacture and sale, either or both, of said and similar
products in and among the various States and Territories of the
United States and the District of Columbia.
r AU. 2. That for more than one year immediately preceding the
issuance of the said complaint the respondent has manufactured, and
sold in the manner and places set out in paragraph 1 of these findings
as to the facts, a product upon the commercial containers of which
the respondent placed labels, of one of which the following is substantially a correct copy :
"FRENCH '\VIIITE ZINC
GREEN SEAL

No.1
ZINC

FnoM

TIIE

VrELLE MoNTAGNE

Co.

PARIS"

That the name " Vieille l\Iontagne" is a name commonly applied by
the trade to the white zinc products manufactured and sold to the
trade by the " Societe des Mines & Fonderies de Zinc de la Vieille
Montagne," which, at all the times mentioned in said complaint, was,
ever since has been and now is, located and engaged in business at
Angleur par Chenee Belgium, an internationally known and long
established manufacturer of high-grade white zinc containing no
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adulterants whatsoever; that the product manufactured by the
respondent and sold by it under the labels mentioned above, and
particularly under the one above set forth, as and for the product of
the said Societe des l\fines & Fonderies de Zinc de la Vieille Montagne, contains no more than approximately 20 per cent of zinc oxide;
that the words " Green Seal " denote to the trade and to the purchasing_public a hfgh-grade white zincl and the words " Vieille
MO'iltagne " denote to the trade and to the purchasing public a zinc
oxide commercially pure and one manufactured and sold by the said
Societe des Mines & Fonderies de Zinc de la Vieille Montagne.
PAn. 3. That the aforesaid labels used by the respondent under
the circumstances above set forth are false, deceptive and misleading,
and are calculaied and designed to, and do, dece.ive the trade and the
general public into believing that the said product is composed
wholly of zinc oxide and is also the well known and unadulterated
product of the said Societe des Mines & Fonderies de Zinc de la
Viei1le Montagne, whereby the said respondent has been able to
pass off its products, described in paragraph 2 herein, as and for
the product of said Societe des Mines & Fonderies de Zinc de la
Vieille l\Iontagne.
PAn. 4. That for more than one year immediately preceding the
issuance of the said complaint, the respondent has produced, and
sold in the manner set forth and described in paragraph 1 herein,
u product containing zinc and other pigments; that upon the commercfiiJ containers, in which the respondent sellsasaforesafd, this
baid product to the trade and to the purchasing public, the respondent places- certain false and misleading labels to indicate and describe the contents of said containers; and that some of these labels
are substantially as follows:
(a)

" FRENCH
GnEEN [Seals] SEAL
Cherry Hill Paint Co. Brooklyn, New York
'VIIITE ZINC
Ground in Refined LinsC'ed Oil."

(b)

" FnENCII ZINC
GREEN SEAL
Ground in Refined Linseed Oil."

(c)

"BEST AMERICAN
GnEEN [Eagle] SEAL
'VIIITE ZINC
Ground in Refined Linseed Oil."
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That the term" Green Seal," when used to describe white zinc, signifies to the trade and to the purchasing public a high grade of white
zinc; that the fact is that the product sold by the said respondent in
the said commercial containers and under the labels identical with
or similar to the labels (a), (b) and (c) above set forth, is composed
of not more than 20 per cent of white zinc.
PAR. 5. That the aforesaid labels used by the respondent, under
the circumstances above set forth in paragraph 4, are false, deceptive and misleading, and are calculated and designed to, and do,
deceive the trade and the general public into believing that the said
products sold under the labels mentioned and described in said parllgraph 4 are composed wholly of commercially pure zinc oxide.
PAR. 6. That for more than one year immediately preceding the
issuance of this complaint, the respondent has produced, and sold in
the manner set forth and described in paragraph 1 of these findings
as to the facts, a product upon the commercial containers in which
the said respondent sells as aforesaid this product to the trade and
to the purchasing public, the respondent pl_aces certain false and misleading labels to indicate and describe their contents, and that some
of these said labels are substantially as follows:
"AMERICAN
'VHITE LEAD

Ground in Refined Oil
Made of the Best and Purest Materials."
(b)

"STANDARD

This Lead is Manufactured of the
BEST

and
Purest ~Iaterials
Bleached Linseed Oil
Only Original H. 'N. Dolson Process
1VHITE LEAD."
That the term "'Vhite Lead," when used in labels placed upon
commercial containers of pigments, signifies to the trade and to the
purchasing public, pigments composed wholly of commercially pure
basic lead carbonate or basic lead sulphate; that the product of the
said respondent offered by it for sale, and sold, in the said commer~~ial containers upon which it places the labels identical with or
Rimilar to the labels set out in this paragraph, contains little or no
basic lead carbonate or basic lead sulphate.

JOHN McQUADE & CO., INC,
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PAR. 7. That the said labels used by the respondent, under the
circumstances above set forth in paragraph 6, f!:!e false,__deceptive,
and misleading, and are calculated and designed to, and do, deceive
---nie trade and the general public into believing that the said product
sold under the labels mentione.d and described in said paragraph 6
are composed wholly of commercially pure basic lead carbonate or
basic lead sulphate.
PAR. 8. That the above-alleged acts and things done by said respondent are all to the prejudice of the public and to the respondent's competitors, and constitute unfair methods of competition in
commerce, within the intent and meaning of Section 5 of an Act of
Congress entitled, "An Act to create a Federal Trade Commission,
to define its powers and duties, and for other purposes," approved
September 26, 1914.

CONCLUSION.

That the methods of competition set forth in the foregoing findings of fact, under the circumstances therein set forth, are unfair
methods of competition in interstate commerce and in violation of
the provisions of Section 5 of the Act of Congress approved September 26, 1914, entitled, "An Act to create a Federal Trade Commission, to define its powers and duties, and for other purposes."
ORDER TO CEASE AND DESIST.

The Federal Trade Commission having issued and served its complaint herein, wherein it alleged that it had reason to believe that
the respondent, John McQuade & Co., Inc., had been, and was at
the time of the issuance of the said complaint, using unfair methods
of competition in interstate commerce, in violation of the provisions
of Section 5 of an Act of Congress, approved September 26, 1914,
entitled, "An Act to create a Federal Trade Commission, to define
its powers and duties and for other purposes," and that a proceeding
by it in respect the:reof would be to the interest of the public, and
fully stating its charges in this respect, and the respondent having
entered its appearance by John McQuade, its president, and ·william
L. Long, as secretary, and having filed its answer to the said complaint, in which no denial of the charges of the complaint was made,
and having admitted as true the allegations of the complaint herein,
and having, in lieu of testimony, filed a stipulation admitting as true
substantially all the allegations of the complaint, and the Commission
being duly advised in the premises, and upon its consideration thereof
having made its report in writing, wherein it stated its findings as
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to the facts and its conclusion that the respondent has violated the
provisions of Section 5 of the Act of Congress approved September 2G, 1914, entitled, "An Act to create a Federal Trade Commissionr to define its powers and duties, and for other purposes."
Now, tlLerefore, it is m·dered, that the said respondent, John McQuade & Co., Inc., its officers, directors, agents and employes, cease
and desist1. From selling, offering for s·ale or advertising for sale, or labeling, or otherwise describing t>r representing, in interstate commerce,
to the trade or public, any of its zinc as " Vielle Montagne," " Vieille
Montagne," or "V. 1\f." zinc, unless the same is wholly composed of
zinc manufactured by the Societe des Mines & Fonderies de Zinc de
la Vieille·Montagne.
2. From selling, offering for sale or advertising for sale, or labeling
or otherwise describing or representing, in interstate commerce, to the j/
trade or public, any of its goods as "·white Zinc," or as" zinc," unless/
the same is composed wholly of pure zinc oxide, and from using the 1
words " Green Seal " in connection therewith unless such zinc oxide/
is actually and wholly a high grade white zinc.
3. From selling, offering for sale or advertising for sale, or labeling
or otherwise describing or representing, in interstate commerce, to the
trade or public, any of its goods as " White Lead," unless the same is
composed wholly of basic lead carbonate or basic lead sulphate.
And it is further ordered, That the respondent, John McQuade &
Co., Inc., shall, within GO days after the service upon it of a copy of
this order, file with the Commission a report in writing setting forth
in detail the manner and form in which it has complied with the order
to cease and desist hereinbefore set out.

THE

LOEB CO. ET AL.
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FEDERAL TRADE COMMISSION

v.
MEYER J. LOEB AND HARRY J. LOEB, PARTNERS, TRADING UNDER THE NAME AND STYLE OF THE LOEB
COMPANY/ AND JOSEPH BUTNER, TRADING UNDER
THE NAME AND STYLE OF P. HUTNER & CO.
COMPLAINT IN THE MATIER OF THE ALLEGED VIOLATION OF SECTION
OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914,

5

Docket 834-February 15, 1923.
SYLLABUS.

Wl1ere an individual engaged in the manufacture, jobbing, and sale of women's
wearing apparel falsely represented that certain coats offered by him were
composed of a material well known to the trade and public as "Salt's Peoo
Plush"; with the result that u number of said coats were purchased by a
retail dealer on the basis of said representation, were so advertised to the
purchasing public, and were bo.ught by it in the mistaken belief thereby
induced; to the injury of the manufacturer of the genuine fabric and of
manufacturers of garments thet·eof:
1Icld, That tlUCh misrepresentation of product, under the circumstances set
forth, constituted an unfair method of competition.

COMPLAINT.
The Federal Trude Commission, having reason to believe, from a
preliminary investigation made by it, that Meyer J. Loeb and Harry
J. Loeb, partners, trading under the name and style of The Loeb
Company, and Joseph Hutner, trading under the name and style of
P. Hutner & Company, hereinafter referred to as respondents, have
been and are using unfair methods of competition in commerce, in
violation of Section 5 of an Act of Congress approved September
26, 1914, entitled "An Act to create a Federal Trade Commission,
to define its powers and duties, and for other purposes," and it
appearing that a proceeding by it in respect thereof would be to the
interest of the public, issues this amended complaint, stating its
charges in that respect on information and belief as follows:
PARAGRAPH 1. That respondents, Meyer J. Loeb and Harry J.
Loeb, partners, trading under the name and style of The Loeb Company, own and operate a department store in the city of 'Vashington,
District of Columbia, and sell therefrom merchandise and commodities at retail in the District of Columbia, and in the conduct
of such business are in competition with other persons, partnerships,
and corporations similarly engaged. That respondent, Joseph Hutncr, carries on business under the name a!J.d style of P. Hutner &
1 By separate ordPr dntl>d February 15, 1923, tbe case was dismissed as to Respondents
MPyer J. Loeb and Harry J. Loeb.
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Company, with his principal place of business in the city of New
York, State of New York, and is engaged in manufacturing, jobbing,
and selling women's cloaks, coats, and dresses, and causes articles
sold by him to be transported to the purchasers thereof, from the
State of New York through and into other States of the United
States and the District of Columbia, and in the conduct of such
business is in competition wiq1 other persons, partnerships, and
corporations similarly engaged.
PAn. 2. That the respondent, Joseph Hutner, trading under the
name and style of P. Hutner & Company, in the course of his business as set out in paragraph 1 hereof, in December, 1920, caused to
be brought from the State of New York to the District of Columbia,
certain women's coats, which he displayed in a sample room of a
hotel, and which coats were offered for sale to dealers, and the
respondents, 1\Ieyer J. Loeb and Harry J. Loeb, partners trading
under the name and style of The Loeb Company, were solicited to
buy a portion or all of said coats upon the false representation that
said coats were made of a material known to the trade and purchasing public as " Salt's Peco Plush," although each of said respondents well knew that said coats were not made of said material,
but were made of a material greatly inferior in quality and value
to Salt's Peco Plush; that as a means of inducing prospective customers to purchase said coats, the said respondent, Joseph Ilutner,
offered to supply appropriate bona fide Salt's Peco Plush labels to
be attached to any of said coats so sold, whereupon the said respondents, Meyer J. Loeb and Harry J. Loeb, partners as aforesaid,
were induced to purchase, and did purchase, 73 of said coats, at an
agreed price of $14.50 each, and the said respondent, Joseph Hutner,
thereafter furnished bona fide Salt's Peco Plush labels for said coats.
PAR. 3. That the respondents, Meyer J. Loeb and Harry J. Loeb,
partners, trading under the name and style of The Loeb Company,
immediately after the purchase of the coats as set out in paragraph 2
hereof, arranged for a special sale of said coats, which was thereafter
held in the store operated by them in the District of Columbia, and
caused to be inserted in newspapers of general circulation, published
in the District of Columbia, certain advertisements in which said
coats were represented to be made of Salt's Peco Plush, which representation was false and misleading, in that said coats were not
made of Salt's Peco Plush, but were made of material greatly inferior in quality and value to Salt's Peco Plush, as said respondents
well knew, and which representation had the capacity or tendency
to mislead and deceive the purchasing public, and the public was
thereby induced to purchase said coats upon the mistaken belief
that they were made of Salt's Peco Plush, a material which was well
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known to the purchasing public, as being of good quality and in
great demand.
PAR. 4. That the sale by respondents of the coats, upon the false
representation that they were made of Salt's Peco Plush, as set out
in paragraphs 2 and 3 hereof, had the further capacity or tendency
to destroy or lessen the demand on the part of the purchasing public,
for coats made of genuine Salt's Peco Plush, and had the further
capacity or tendency to create prejudices in the minds of the purchasing public, against coats made of that material, by causing
erroneous impressions to prevail in the minds of the purchasing
public concerning the value or utility of coats made of that material,
and as a consequence thereof competitors of respondents, who sold
coats made of genuine Salt's Peco Plush were injured in their
business.
PAR 5. That the practices of respondents, and each of them, as
hereinbefore set out, constitute an unfair method of competition in
commerce within the intent and meaning of Section 5 of an Act of
Congress entitled, " An Act to create a Federal Trade Commission,
to define its powers and duties, and for other purposes," approved
September 26, 1914.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress approved September 2G, 1914, the Federal Trade Commission issued and served
an amended complaint upon the respondents above named, charging
them with the use of unfair methods of competition in commerce in
violation of the provisions of said act.
The respondent, Joseph Hutner, trading under t'b.e name and
style of P. Hutner & Company, having entered his appearance herein
and filed his answer to said amended complaint, evidence was thereupon introduced in support of the charges stated in the complaint
and on behalf of said respondent, before an examiner for the Commission, which evidence was filed in the .office of the Commission,
and thereupon the matter came on for final hearing and the Commission having considered the amended complaint, the answer
thereto, and the evidence adduced, and being fully advised in the
premises, and upon consideration thereof, makes this its report,
stating its findings as to the facts and conclusion:
FINDINGS AS TO THE FACTS.
PARAGRAPH 1. That the respondent, Joseph Hutner, at the time of
the issuance of the original complaint herein, and prior thereto, was
and had been engaged in the business of manufacturing, jobbing, and

14

FEDERAL TRADE COMMISSION DECISIONS.

Findings.

6F.T.C.

selling women's coats and other wearing apparel, and carried on
such business under the name and style of P. Hutner & Company,
having its principal place of business in the city of New York, State
of New York. In the conduct of said business, said respondent
caused the commodities sold by him to be transported to the purchasers thereof from the State of New York through and into other
States of the United States and the District of Columbia, and was
in direct competition with other persons, partnerships, and corporations similarly engaged.
PAR. 2. That the respondent, Joseph Hutner, trading under the
name and style of P. Hutner & Company, in December, 1920, had in
his employ as manager and house salesman one Abe Shensel, and
as traveling salesman one JVilliam Goodman, who brought to the
District of Columbia and to cities in the adjoining States of Maryland and Virginia women's coats fabricated of plush, which coats
were carried in trunks and unpacked and displayed in sample rooms
of hotels, and retail dealers were solicited to purchase said coats.
That said respondent, .Toseph Hutner, directed his said sales1i1en to
represent to customers and prospective customers that the coats so
offered for sale by them had been fabricated of a material well known
to the public as "Salt's Peco Plush," although such coats were made
of a material other than Salt's Peco Plush, and confirmed the representation in that respect made by his salesmen to the respondent The
Loeb Company.
PAR. 3. That Salt's Peco Pl\1sh is now made in America by the
Salt's Textile Company, Inc., which in 1893 acquired the American
rights to manufacture the plushes which had been originated in
England in 1829 by Sir Titus Salt. That the American manufacturer of such material by extensive advertising has caused Salt's Peco
Plush to become well known to the manufacturers of and dealers in
women's plush coats, and to the public who purchase in the course of
retail trade garments made from that material.
PAR. 4. That on Dtlcember 8, 1920, the salesmen for the respondent, Joseph Ilutner, by representing that the coats offered for sale by
him were made of Salt's Peco Plush, induced The Loeb Company,
proprietors of a retail store in the District of Columbia, to purchase
73 of said coats, which coats were described in the invoice made out
by said salesman as having been made of Salt's Peco Plush, and
The Loeb Company thereupon represented in the advertisement
which it caused to be published in a newspaper of general circulation in the District of Columbia that said coats were made of Salt's
Peco Plush, and the purchasing public in the District of Columbia
were thereupon misled and deceived and induced to purchase said
coats upon the mistaken belief that they were in fact made of Salt's
Pcco Plush.
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PAR. 5. That the sale of women's coats by the manufacturers
thereof, upon the representations that such coats are made of Salt's
Peco Plush, although made of a material other than Salt's Peco
Plush, has the capacity and tendency to destroy or lessen the demand
upon the part of the purchasing public for coats made of genuine
Salt's Peco Plush, and further has the capacity and tendency to
prejudice the purchasing public against Salt's Peco Plush, thereby
injuring the manufacturer of the genuine material in its business and
reputation, and likewise injuring other manufacturers of coats made
from the genuine material.
CONCLUSION.

That the practices of the respondent Joseph Hutner, trauing under
the name and style of P. Hutner & Company, under the conditions
and circumstances described in the foregoing findings, were unfair
methods of competition in interstate commerce and constituted a
violation of Section 5 of the Act of Congress, approved September
26, 1914, entitled "An Act to create a Federal Trade Commission,
to uefine its powers and duties, and for other purposes.".
ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commission upon the amended complaint of the Commission, the answer
of the respondent and the testimony and evidence submitted, and
the Commission having made its findings as to the facts and its conclusion that the respondent J oscph Hntner, trading under the name
and style of P. Hutner & Company, has violated the provisions of
an Act of Congress, approved September 26, 1914, entitled "An
Act to create a Federal Trade Commission, to uefine its powers and
duties, and for other purposes,"
It i.~ now ordered, That the respondent Joseph Hutner, trading
under the name and style of P. Hutner & Company, cease and desist
from representing to the purchasing public, or to prospective purchasers of coats manufactured and offered for sale by him, or purchased by him for resale, that such coats are made of Salt's Peco
Plush, as a means of inducing the public to purchase such coats,
or for any other purpose, unless such coats are in fact made of the
product of the Salt's Textile Company, Inc., and of the genuine material known as Salt's Peco Plush.
It is further ordered, That the respondent within sixty (60) days
after the date of the service upon him of this order file with the
Commission a report in writing setting forth in detail the manner
and form in whi-ch he has complied with the order to cease and desist
hereinbefore set forth by the Commission.
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FEDERAL TRADE COMMISSION

v.
INTERNATIONAL PAINT & OIL COMPANY ET AL.
COliPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION
OF AN ACT OF CONGRESS API'ROVED SEPTEMBER 20, 19U,

~

Docket 734-February 26, 1923.
Sn.r.ABUB.

Where a corporation engaged In the manufacture and sale of paints and other
products, including a coal tar distillate capable of being used for some
of tbe same purposes ns turpentine, named nnd labeled said product
"tar-pen-tine" and so advertised the snme, with a capacity and tendency
thereby to mislead and deceive the purchasing public and induce the
purchnse thereof as and for turpentine:
Held, Tbat such misleading designation of product, under the circumstances
set fortb, constituted an unfair method v:f competition.

COMPLAINT.
The Federal Trade Commission, having reason to believe from
a preliminary investigation made by it that the International Paint
& Oil Company, hereinafter referred to as respondent, has been
and is using unfair methods of competition in violation of the provisions of Section 5 of an Act of Congress approved September 2G,
1914, entitled, "An Act to create a Federal Trade Commision, to
define its powers and duties, and for other purposes," and it appearing that a proceeding by it in respect thereof would be to the
interest of the public, issues this complaint, stating its charges in
this respect on information and belief ~. follows:
PARAGRAPH 1. That the respondent is a corporation organized and
existing under the laws of the State of Illinois, with its principal
place of business in the city of Peoria, in said State.
PAR. 2. That respondent is engaged in the business of manufacturing and selling paints, oils, etc., including a coal tar distillate which
is capable of being used for some of the purposes for which turpentine can be used and to which it has applied the name of "Tarpentine·" or "Tar-pentine," and causes products sold by it to be transported to the purchasers thereof from the State of Illinois through
and into other States of the United States, and carries on the said
business in direct, active competition with other persons, partnerships and corporations similarly engaged.
PAR. 3. That respondent in the course of its business as described
in paragraph 2 hereof, places labels upon the containers in which the
product" Tar-pentine" is marketed, and makes use of circular letters
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and other advertising matter which are given general circulation
among those engaged in the paint and varnish trade throughout the
several States, in which labels and advertising matter the claims are
made, among others, that "Tar-pentine," the product described in
paragraph 2 hereof, is superior to turpentine for use in the manufacture of paints, enamel and varnish, and costs only about one-half as
much as turpentine and causes no injurious effects to workmen using
same, and the request is made that prospective customers do not confound "Tar-pentine" with the so-called turpentine substitutes that
the market is being flooded with.
PAR. 4. That " turpentine " has come into general recognition as
the name for a resinous oil distilled from the sap of pine trees, which
is widely used in the arts, as in the manufacture of varnishes, paints,
etc., and is used also in medicines, and the name "tar-pentine"
applied to the commodity manufactured and sold by r£>spondent, as
set out in paragraph 2 hereof, so nearly resembles "turpentine" that
the purchasing public under the conditions which ordinarily prevail
in the trade would be likely to be deceived by the name" tar-pentine"
and be induced to purchase that product because of the similarity of
its name to· turpentine on the erroneous belief that "tar-pentine"
was turpentine or similar to turpentine or a substitute for turpentine.
PAR. 5. That by reason of the facts recited, the respondent is using
an unfair method of competition in commerce, within the intent and
meaning of Section 5 of nn Act of Congress entitled, "An Act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes," approved September 26, 1914.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress approved September 26, 1914, the Federal Trade Commission issued and served a
complaint upon the respondent, International Paint & Oil Company,
a corporation, charging it with the use of unfair methods of competition in commerce in violation of the provisions of said act.
The respondent having filed its answer herein, thereupon this proceeding came on for final hearing, and the Commission having duly
considered the record and being now fully advised in the premises,
makes this its findings as to the facts and conclusion.
FINDINGS AS TO THE FACTS.

PARAGRAPH 1. That the respondent is a corporation organized and
l'Xisting under the laws of the State of Illinois, with its pri~cipal
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place of business, at the time of the issuance of the complaint herein,
in the city of Peoria, in said State; that respondent later did business under the name of" Industrial Tar-Pentine Corporation," with
R. N. West as secretary.
PAn. 2. That respondent is engaged in the business of manufacturing and selling paints, etc., including a coal tar distillate which is
capable of being used for some of the purposes for which turpentine
can be used, and to which it has applied the name of "Tarpentine "
or "Tar-Pentine," and causes the products so sold by it to be transported to the purchasers thereof from the State of Illinois through
and into other States of the United States, and carries on said business in direct, active competition with other persons, partnerships
and corporations engaged in selling paints, oils, turpentine and similar products, who likewise cause such products to be transported from
the States of their domicile to purchasers in other States, and who
advertise, label and, designate such products accurately.
PAR. 3. That respondent, in the course of its business as described
in paragraph 2 hereof, places labels upon containers in which the
product "Tar-Pentine" is marketed, and makes use of circular letters and other advertising matter whieh are given general circulation among those engaged in the paint and varnish trade throughout the several States, in which labels and advertising matter the
claims are made, among others, that" Tar-Pentine," the product described in paragraph 2 hereof, is superior to turpentine for use in
the manufacture of paints, enamels and varnishes, and costs only
about one-half as much as turpentine, and causes no injurious effects
to workmen using the same, and the request is made that prospective
customers do not confound "Tur-Pentine" with the so-called turpentine substitutes with which the market is being flooded.
PAn. 4. That " turpentine " has come into general recognition as
the name for a resinous oil distilled from the sap of pine trees, which
is widely used in the arts, as in the manufacture of varnishes, paints,
etc., and is used, also, in medicines, and the name "Tar-Pen tine:'
applied to the commodity manufactured and sold by respondent, as
set out in paragraph 2 hereof, so nearly resembles "turpentine" that
the purchasing public, under the conditions which ordinarily prevail in the trade, would be likely to be deceived by the name "TarPentine" and be induced to purchase that product because of the
similarity of its name to turpentine on the erroneous belief that
"Tar-Pentine" was turpentine.
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CONCLUSION.

The practices of said respondent and its successor, the Industrial
Tar-Pentine Corporation, and o£ B. C. Mason, its president, and
R. N. \Vest, its secretary, are, under the conditions and circumstances described in the foregoing findings, unfair methods o£ competition in interstate commerce and constitute a violation o£ an Act
o£ Congress approved September 26, 1914, entitled, "An Act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes."
ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commission upon its complaint and the answer o£ respondent, and the
Commission having made its findings as to the :facts, with its conclusion that the respondent has violated the provisions o£ an Act o£
Congress approved September 26, 1914, entitled, "An Act to create a
Federal Trade Commission, to define its powers and duties, and :for
other purposes":
.
It is now ordered, That respondent, International Paint & Oil
Company, its successor, Industrial Tar-Pentine Corporation, its
officers, directors, agents and employees, and R. N. \Vest and B. C.
Mason, do cease and desist :
From using the words " Tar-Pentine," "Turpentine," or words o£
similar import, in connection with the sale or offer for sale o£ a
commodity which is not turpentine.
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FEDERAL TRADE COMMISSION

v.
EVERETT F. BOYDEN, TRADING UNDER THE NAME
AND STYLE OF GEORGE E. BOYDEN & SON.
COliPLAJNT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION II
OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914.

Docket 689-March 9, 1923.
SYLLABUS.

Where all individual engaged In the manufacture and sale ot hosiery in competition with concerns who either correctly branded and labeled their
products with reference to composition or failed to brand and label the
same at all in that respect; branded and labeled hosiery composed of cotton
and wool In varying proportions as " Cashmere," thereby misleading a
substantial part of tlte purchasing publlc into bellevlng said goods to be
composed of wool :
Held, That such branding and labeling, under the circumstances set forth,
constituted an unfair method of competition.

COMPLAINT.
The Federal Trade Commission, having reason to believe from a
preliminary investigation made by it that Everett F. Boyden, trading under the name and style of George E. Boyden & Son, hereinafter referred to as respondent, has been and is using unfair methods
of competition in violation of the provisions of Section 5 of an Act
of Congress approved September 26, 1914, entitled "An Act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes," and it appearing that a proceeding by it
in respect thereof would be to the interest of the public, issues this
complaint, stating its charges in this respect on information and
belief as follows :
PARAGRAPH 1. That respondent carries on business at Providence,
R.I., under the name and style of George E. Boyden & Son, and is
engaged in the business of manufacturing and selling hosiery, and
causes hosiery sold by him to be transported to the purchasers
thereof, from the State of Rhode Island, through and into other
States of the United States, and in carrying on such business is in
direct, active competition with other persons, partnerships, and corporations similarly engaged.
PAR. 2. That respondent, in the course of his business as described
in paragraph 1 hereof, places on hosiery sold by him, made of cotton
and wool in approximately equal parts, and upon the boxes in which
such hosiery is eventually offered for sale by retail dealers to the
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purchasing public, the label " Cashmere," which label is false and
misleading and is calculated to and does mislead and deceive the
purchasing public.
PAR. 3. That by reason of the facts recited, the respondent is using
an unfair method of competition in commerce, within the intent and
meaning of Section 5 of an Act of Congress entitled "An Act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes," approved September 26, 1914.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress approved September 26, 1914, the Federal Trade Commission issued and served
a complaint upon the respondent, Everett F. Boyden, trading under
the name and style of George E. Boyden & Son, charging him with
the use of unfair methods of competition in commerce, in violation
of the provisions of said act.
The respondent having entered his appearance by his attorneys
and filed his answer herein, admitting all the allegations of the complaint and ·each count and paragraph thereof, and having made,
executed, and filed an agreed statement of facts, in which it is stipulated and agreed by the respondent that the Federal Trade Commission shall take such agreed statement of facts as the facts in this
case and in lieu of testimony, and proceed forthwith with such agreed
statement of facts to make its findings as to the facts and such
order as it may deem proper to enter therein without the introduction of testimony or the presentation of argument in support of
same, and the Federal Trade Commission, having duly considered
the record and being now fully advised in the premises, makes this
its report stating its findings as to the facts and conclusion.
FINDINGS AS TO THE FACTS.

PARAGltAPII 1. That the respondent, Everett F. Boyden, is now
and was at all the times mentioned in the complaint engaged at
Providence, R.I., under the name and style of George E. Boyden &
Son, in the business of manufacturing and selling hosiery and in
causing same to be shipped and transported to the purchasers thereof
from the State of Rhode Island through and into other States
of the United States pursuant to such sales, in competition with
other corporations, copartnerships, and individuals engaged in similar commerce between and among the States of the United States.
PAR. 2. That the respondent until he learned of this investigation
by the Commission about July 1, 1920, in the conduct of his business
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as described in paragraph 1 herein, sold and shipped hosiery which
was made of cotton and wool in varying proportions, which he
labeled and branded, and in packages or containers which he labeled
and branded " Cashmere." That dealers purchasing this hosiery
from respondent, or from respondent's customers, labeled and
branded, or in packages or containers labeled and branded as aforesaid, offered and sold it so la}Jeled and branded to the general purchasing public. That neither the said hosiery nor the box~s containing it were labeled, advertised, or branded with any other word or
words to indicate the character, kind, or grade of material or materials entering into the manufacture of such hosiery.
PAR. 3. That the word " Cashmere," when applied to hosiery without any other word or words descriptive of the character, kind, or
grade of material or materials, is understood by the general purchasing public to mean hosiery made entirely of a high-grade pure wool.
PAR. 4. That many of respondent's competitors are now and were
at and during the times mentioned engaged in the sale of hosiery
to persons in States other than those in which their principal factories or places of business are and were located, and in causing
hosiery so sold to be transported from the States in which their
principal factories or places of business are and were located
through and into other States of the United States pursuant to such
sales. That many such competitorR, prior to July 1, Hl20, sold and
shipped in said commerce between the States of the United States
hosiery made entirely of wool, which hosiery and the packages or
containers for which are labeled, advertised, and branded "Cashmere" without any other word or words descriptive of the character,
kind, or grade of material of which such hosiery is made.
PAR. 5. That many of respondent's competit_ors in the course of
commerce between the States as described in paragraph 4 herein,
prior to July 1, 1920, sold and shipped and are now selling and shipping hosiery made of wool and cotton in varying proportions, which
hosiery and the packages or containers for which arc labeled, advertised, and branded in some instances with no word or words descriptive of the material or materials entering into the manufacture of
such hosiery, and in other instances labeled, advertised, and branded
so as to indicate that the hosiery is made of cashmere and cotton, or
wool and cotton.
PAR. 6. The labels or brands under which the respondent sells
and ships hosiery, as set forth in the foregoing findings, tend to and
do mislead and deceive a substantial part of the purchasing public
as to the composition of materials of said hosiery; said labels or
brands as so used by respondent cause said hosiery to compete un-
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fairly with goods of his competitors in interstate commerce, who, as
set forth in paragraphs 4 and 5 above, sell hosiery made entirely of
wool; or hosiery made wholly or in part of other materials than
those named, and labeled or branded so as to indicate the true composition thereof, or not labeled or branded by any words descriptive
of the composition thereof.
CONCLUSION.

The practices of the said respondent, under the conditions and circumstances described in the foregoing findings, are unfair methods
of competition in interstate commerce and constitute a violation of
the Act of Congress approved September 26, 1914, entitled " An Act
to create a Federal Trade Commission, to define its powers and
duties, and for other purposes."
OnDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commission, upon the complaint of the Commission, the answer of the
respondent, and the statement of facts agreed upon by the respondent
and counsel for the Commission, and the Commission having made
its findings as to the facts with its conclusion, that the respondent
has violated the provisions of the Act of Congress approved September 26, 1914, entitled "An Act to create a Federal Trade Commission, to define its powers and duties, and for other purposes ";
It is now ordered, That the respondent, Everett F. Boyden, trading under the name and style of George E. Boyden & Son, and his
officers, agents, representatives, servants, and employees, cease and
uesist from directly or indirectly using as labels or brands on hosiery
sold by" him, or on the containers thereof, or in advertisements
thereof, the word " Cashmere," unless the hosiery so labeled, branded,
or advertised be composed entirely of wool of a high grade.
Respondent is further ordered to file a report in writing with the
Commission sixty (60) days from notice hereof, stating in detail the
manner in which this order has been complied with and conformed to.

24

FEDERAL TRADE COMMISSION DECISIONS.

Complaint.

6F.T.C.

FEDERAL TRADE COMMISSION
v.
SIMON ADELSON, TRADING UNDER THE NAME AND
STYLE OF UNITED STATES REFINING COMPANY.
COMPLAINT IN THE MATTER OF THE ALLEGED VIOJ,ATION OF SECTION 5 01!'
AN ACT OF CONGRESS APPROVED SEPTEMBER 26 1 1914.

Docket 716-March 9, 1923.
SYI.LABUS.

Where an indlv.idual engaged In the manufacture and sale of paints and other
products advertised and labeled two products as " Old Government Paint,
Ground In Pure Linseed Oil-Greatest Covering Capacity-Richest ColorLongest Wearing," etc., and " OLD. GOVERN'MENT WHITE, Ground Finer
and Will Cover l\fore Surface and is Whiter than any Pure White LEAD,"
with the intermediate words so printed as probably to escape the attention
of the casual observer; the fact being that said products were neither
procured from nor made for the Government, nor made in accordnnce wlth
any Government formula or specification, and were neither ground In pure
linseed oil nor composed of pure white lead:
Held, That such false and misleading advertising, and such mislabeling, under
the circumstances set forth, constituted unfair methods of competition.

COMPLAINT.
The Federal Trade Commission, having reason to believe from
a preliminary investigation made by it that Simon Adelson, trading
under the name and style of the United States Refining Company,
hereinafter referred to as respondent, has been and is using unfair
methods of competition in violation of the provisions of Section 5
of an Act of Congress, approved Scptembcr 26, 1914, entitled "An
Act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes," and it appearing that a proceeding
by it in respect thereof would be to the interest of the public, issues
this complaint, stating its charges in that re~pect on information and
belief, as follows:
PARAGRAPH 1. That respondent carries on business at Cleveland,
Ohio, under the name and style of the United States Refining Company, and is engaged in the business of manufacturing and selling
paints and other products, and causes such products to be transported
to the purchasers thereof from the State of Ohio through and into
other States of the United States; and in carrying on such business,
respondent has been in direct, active competition with other persons,
partnerships, and corporations similarly engaged.
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PAR. 2. That respondent, in the course of his business as described
in paragraph 1 hereof, makes and has made use of false and deceptive ad\•ertising matter of and concerning commodities sold by him,
and places upon the containers of such commodities deceptive labels,
in that one of the commodities so sold by respondent has been described in such advertising matter and labels as "Old Government
Paint, Ground in pure linseed oil-greatest covering capacity-richest color-longest wearing," etc., whereas such paint had not been
ground in pure linseed oil, and was not procured from the Government or manufactured for its use, or manufactured in accordance with any Government formula or specificatibns; and that as a
means of procuring the sale of another commodity, respondent used
other advertising matter descriptive of such commodity, and placed
11pon the containers thereof, labels, which advertising matter and
labels contained the statement, " Old Government White, ground
finer and will cover more surface and is whiter than any pure white
lead," with the first three words and the last word in large bold face
type and the other words of such statement in small inconspicuous
type, so that .a casual observer would be likely to see only the words
"Old Government White Lead," and would be deceived thereby into
believing that the product was white lead, whereas such commodity
was not pure white lead and has not been procured from the Government or manufactured for its use, and was not made in accordance with any Government formula or specifications; that various
other statements of the same general character were contained in
advertising matter and labels used by respondent in the course of his
said business, all of which statements were calculated to and did
mislead and deceive the purchasing public.
PAR. 3. That by reason of the facts recited, the respondent is using
an unfair method of competition in commerce, within the intent
and meaning of Section 5 of an Act of Congress, entitled " An Act
to create a Federal Trade Commission, to define its powers and
duties, and for other purposes," approved September 26, 1Vl4.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress approved September 26, 1914, the Federal Trade Commission issued and served
its complaint upon the respondent, Simon Adelson, trading under
the name and style of United States Refining Company, charging
him with the use of unfair methods of competition in commerce, in
violation of the provisions of said act.
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The respondent having entered his appearance and filed his answer
herein, a statement of the facts was agreed upon by counsel for the
Commission and counsel for respondent, to be taken in lieu of evidence.
And thereupon this proceeding came on for final hearing, and the
Commission having duly considered the record and being now fully
advised in the premises, makes this its findings as to the facts and
conclusions:
PARAGRAPH 1. That respondent carries on business at Cleveland,
Ohio, under the name and style of the United States Refining Company, and is engaged in the business of manufacturing and selling
paints and other products and causes such products to be transported
to the purchasers thereof :from the State of Ohio through and into
other States of the United States; and in carrying on such business
respondent has been, and now is, in direct, active competition with
other persons, partnerships, and corporations engaged in selling
paints, pure white lead, and other products, who likewise cause such
products to be transported :from the States of their domicile to purchasers in other States, and who advertise and label such products
accurately.
PAn. 2. That respondent, in the course of his business as described
in paragraph 1 hereof, makes and has made use of advertising matter of and concerning commodities sold by him, and places upon the
containers of such commoditit>s deceptive labels, in that one of the
commoditil's so sold by respondent has been described in such advertising matter and labels as " Old Government Paint, Ground in pure
linseed oil-greatest covering capacity-richest color-longest wearing," etc.; whereas such paint has not been ground in pure linseed
oil, and was not procured from the Government or manufactured
for its usc, or manufactured in accordance with any Government
formula or specifications; and that as a means of procuring the sale
of another commodity, respondent used other advertising matter
descriptive of such commodity, and placed upon the containers
thereof labels, which advertising matter and labels contained the
statement, " Old Government White, ground finer and will cover
more surface and is whiter than any pure white lead," with the first
three words and the last word in large, bold face type, and the other
words of such statement in small, inconspicuous type, so that a casual
observer would be likely to see only the words " Old Government
White Lead," and would be deceived thereby into believing that the
product was white lead, whereas such commodity was not pure white
lead. Such product has not been procured from the Government or
manufactured for its use, and was not made in accordance with any
Government formula or specifications.
'
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Order.
CONCLUSION.

The practices of the said respondent, under the conditions and
circumstances described in the foregoing findings, are unfair methods of competition in interstate commerce, and constitute a violation
of an Act of Congress approved September 2G, 1914, entitled "An
Act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes."
ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of the
respondent, the statement of facts agreed on by counsel for the Commission and counsel for respondent, and the Commission having
made its findings as to the facts with its conclusion that respondent
has violated the provisions of the Act of Congress approved September 2G, 1914, entitled "An Act to create a Federal Trade Commission, to define its power;s and duties, and for other purposes,"
It is now ordered, That respondent, Simon Adelson, trading under
the name and style of United States Refining Company, do cease
and desist:
(1) From using the word "Government" in advertising matter,
on labels, or otherwise as describing commodities manufactured or
offered for sale when such commodities have not been procured from
or manufactured for, or by, the Government of the United States.
(2) From selling or offering for sale by means of labeling, designating, otherwise describing, or advertising a commodity as:
(a) "Old Government Paint," or by so using words of similar import, when such paint is not, in fact, procured from the United States
Government or manufactured by it or for its use;
(b) Containing "white lead" or other ingredients which in fact
it does not contain;
(c) Having been manufactured, prepared or ground in " linseed
oil" or other ingredients named when such ingredients have not been
so used.
And it is further ordered, That the respondent, Simon Adelson,
trading under the name and style of United States Refining Company, shall within sixty (60) days after the service upon him of a
copy of this order, file with the Commission a report in writing setting forth in detail the manner and form in which he has complied
with the order to cease and desist hereinbefore set out.
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FEDERAL TRADE COMMISSION
v.
T. S. SOUTHGATE, TRADING UNDER THE NAME AND
STYLE OF T. S. SOUTHGATE & CO., AND LEXINGTON
GROCERY CO., AND TAYLOR BROS. & CO., INC., TRADING UNDER THE NAME AND STYLE OF SOUTHERN
SALT CO.
COMPLAINT IN TilE !tiATTER OF THE ALLEGED VIOLATION OF SECTION
5 OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26 7 1914.

Docket 935-:M:arch 9, 1923.
SYLLABUS.

Where two corporations, jointly engaged as the Southern Salt Co. In dealing
In Imported ground rock salt of a quality Inferior to that made in domestic
plants by the evaporation process and therefore preferred to the foreign
product, and their broker or sales agent; ln offering and selling the same,
(a) Advertised, listed, and described their salt as" No.1 Star Brand Common
I~lne Salt," " Common Fine," " Fine," and '·'Highest Grade of Salt Obtainable," and offered the same at 2 cents per hundred pounds uude1· the market
price;
(b) Branded the sacks and other containers thereof conspicuously with the
words "Southern Salt Co., Norfolk, Virginia, No. 1 Fine Salt"; and
(c) Failed In the advertising, sale, and distribution of such salt to dl:>dose its
true character as an Imported, ground rock salt;
With the result that the trade and purchasing public were deceived and misled
Into buying said salt as and for a domestic product made by the evaporation process and of the highest quality obtainable:
IIeld, That such practices, under the circumstances set forth, constituted unfair
methods of competition.

COMPLAINT.
Acting in the public interest pursuant to the provisions of an Act
of Congress, approved September 26, 1914, entitled "An Act to create
a Federal Trade Commission, to define its powers and duties, and for
other purposes," the Federal Trade Commission charges that T. S.
Southgate, trading under the name and style of T. S. Southgate &
Co., and the Lexington Grocery Co. and Taylor Bros. & Co.,
Inc., trading under the name and style of Southern Salt Co.,
hereinafter referred to as respondents, have been and are using unfair methods of competition in interstate commerce in violation of
the provisions of Section 5 of said Act, and states its charges in that
respect as follows:
PARAGRAPH 1. Said respondent, T. S. Southgate, conducts his business of merchandise broker under the style and title ofT. S. Southgate & Co., with his principal office and place of business in the
Southgate Terminal Building, Norfolk, Va. He is now and at all
times hereinafter mentioned has been engaged in the general broker-
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age business and distributes among other products salt for the
Southern Salt Co., which is a trade name of the said respondent,
Lexington Grocery Co., and said respondent Taylor Bros. & Co.,
Inc., the said Lexington Grocery Co. being a corporation organized
under the laws of the State of North Carolina, with principal office
and place of business at Lexington, N. C., and the said Taylor Bros.
& Co., Inc., being a corporation organized under the laws of the
State of Virginia, with principal office and place of business at
Norfolk, Va., both engaged in the business of buying and selling
grocedes and· other food products in a wholesale way, and in the
course of the business transacted by the said respondents, the said
salt is sold to wholesale grocers and manufacturers by the said respondent, T. S. Southgate, and when so sold was and is transported
from Norfolk, V a., and other Atlantic sea ports to the purchasers
thereof at points in the various States of the United States. In the
course and conduct of this said business said respondents are in competition with other individuals, partnerships and corporations similarly engaged in the purchase and sale of salt in interstate commerce.
PAR. 2. The said respondents, Lexington Grocery Co. and Taylor
Bros. & Co., Inc., in the year 1921 began trading jointly under the
name and style of Southern Salt Co. for the purpose of purchasing,
selling, and distributing certain cargoes of ground rock salt imported from Germany, and the said T. S. Southgate, trading under
the name and style of T. S. Southgate & Co., was employed as
sales agent for said purpose, all of said sales of salt being under
the supervision and direction of said respondl'nts, Lexington Grocery Co. and Taylor Bros. & Co., Inc. The said T. S. Southgate,
under the name and style of T. S. Southgate & Co., solicited orders
for, and sold, said salt as exclusive agent for respondents, Lexington Grocery Co. and Taylor Bros. & Co., Inc., trading under
the name and sty Ie of Southern Salt Co. as aforesaid, through
circular letters circulated through the United States mail to prospective customers at various points in the several States and in
said circulars advertised said ground rock salt as" No. 1 Star brand
common fine salt" at 2 cents nnder the market price, and further
described said salt as " Common Fine" and as " The Highest
Grade of Salt obtainable." Respondents caused said rock salt,
when so sold, to be shipped and delivered to the purchasers thereof
in sacks and other containers branded " Southern Salt Co., Norfolk,
Va., No. 1 Fine Salt."
PAn. 3. The said ground rock salt purchased, advertised, sold, and
distributed by said respondents as aforesaid is inferior in quality
to salt manufactured by the evaporation process in the various salt
plants in the United States, and the words "Common Fine Salt,"
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" Common Fine," " Fine," and " Highest Grade of Salt obtainable," used by said respondent T. S. Southgate in said circulars and
brands describing said ground rock salt as aforesaid signify to, and
are understood by, a substantial part of the trade and purchasing
public to mean salt manufactured by the evaporation process and
are calculated and have the capacity and tendency to mislead and
deceive the trade and purchasing public and to induce them to purchase said ground rock salt in the belief that it is salt manufactured
by the evaporation process as aforesaid.
PAn. 4. For a number of years salt manufactured in the United
States has been preferred by the trade and the consuming public
and hence the advertising in said circular letters by said respondent,
T. S. Southgate, as aforesaid, that the said ground rock salt was
" Common Fine Salt," without disclosing the fact that such salt
was imported from Germany, was calculated to and had the capacity and tendency to mislead and deceive the trade and purchasing
public and to induce them to purchase said salt in the belief that it
was manufactured in the United States.
·
PAR. 5. There are a considerable number of manufacturers of salt
in the United States who manufacture salt by the evaporation
process and advertise and sell their product as" Common Fine Salt''
in competition with said respondents. There are also a number of
salt manufacturers who manufacture salt from rock salt who advertise and sell their product as " Rock Salt" and who do not attempt to advertise or sell said rock salt as "Common Fine Salt"
or in any other way attempt to deceive or mislead the purchasing
public or induce them to believe that said rock salt is of the same
quality as salt manufactured by the evaporation process.
PAn. 6. The above alleged acts and things done by respondents
are all to the prejudice of the public and respondents' competitors
and constitute unfair methods of competition in commerce within
the intent and meaning of Section 5 of an Act of Congress, entitled
"An Act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes," approved September 26, Hll4.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.1
Pursuant to the provisions of an Act of Congress approved September 26, 1914, the Federal Trade Commission issued and served fl.
complaint upon the respondents, T. S. Southgate, trading under the
name and style of T. S. Southgate & Co.; Lexington Grocery Co.,
and Taylor Bros. & Co., Inc., trading jointly under the name
and style of Southern Salt Co., charging them with the usc of unfair
'This case wns suh8equently reopPned, nntl the complaint dlsmls•ed without prejurllce,
and without assignment of rensons. Such action, however, took plnce ton late to permit
the withdrawal of the case from this volume.
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methods of competition in commerce in violation of the provisions of
said act.
The respondents having entered their appearances and filed their
answers herein in which they consented to accept an order by the
Commission to cease and desist from the unfair practices alleged in
said complaint, and having made, executed and filed an agreed statement of facts in which it is stipulated and agreed by and between respondents and counsel for the Commission that the Federal Trade
Commission may take such agreed statement of facts as the facts
in this proceeding before the Federal Trade Commission and in
lieu of testimony before said Commission in support of the charges
stated in said complaint or in opposition thereto; that said respondents waive their rights to file briefs and present oral argument to
said Commission in this proceeding, and that said Commission may
proceed further upon such agreed statement of facts to make its
report, stating its findings as to the facts and conclusion, and entering its order disposing of the proceeding.
And the Federal Trade Commission having duly considered the
record and being now fully advised in the premises, makes this its
report, stating its findings as to the facts and conclusion.
FINDINGS AS TO THE FACTS.

PARAGRAl'II 1. Respondent Lexington Grocery Co. is a corporation
organized and existing under and by virtue of the laws of the State
of North Carolina, having its principal office and place of business
In the city of Lexington and State of North Carolina, and its business is the purchasing, selling, and distributing, at wholesale,
groceries and other food products, including salt. Respondent Taylor Bros. & Co., Inc., is a corporation organized under and by
virtue of the laws of the State of Virginia, having its principal
office and place of business in the city of Norfolk and State of
Virginia, and its business is the purchasing, selling, and distributing,
at wholesale, groceries and other food products, including salt. Respondent T. S. "Southgate is an individual engaged in the business of
general merchandise broker under the unincorporated trade name
and style of T: S. Southgate & Co., having his principal office and
place of business in the city of Norfolk and State of Virginia.
PAR. 2. Respondents Taylor Bros. & Co., Inc., and Lexington
Grocery Co. at all times since the month of July, 1921, traded
jointly under the unincorporated trade name and style of Southern
Salt Co. in conducting a business of purchasing, selling, and distributing, at wholesale, to manufacturers, jobbers, and other purchasers throughout the United States certain cargoes of ground rock
salt imported from Germany. In carrying on said salt business
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under the name and style of Southern Salt Co., respondents Lexington Grocery Co. and Taylor Bros. & Co., Inc., employed at ·an
times since July, 1921, respondent T. S. Southgate, trading as aforesaid under the name and style of T. S. Southgate & Co., as their
broker and agent in selling and distributing said ground rock salt.
In conducting the business of dealing in said ground rock salt, respondents, and each of them trading as aforesaid, solicited orders for
and sold large quantities of said ground rock salt by means of traveling salesmen and circular letters sent to jobbers, manufacturers,
and other prospective customers at various points in the several
States of the United States. Pursuant to the orders received for
said ground rock salt, respondents caused said ground rock salt so
sold to be transported in sacks and other containers from the city
of Norfolk and State of Virginia through and into other States of
the United States to the purchasers thereof, and in so carrying on
the sale and distribution of said ground rock salt were in direct
active competition with many other persons, partnerships, and corporations similarly engaged in the sale and distribution of salt in
interstate commerce.
PAn. 3. Respondents, and each of them, through the aforesaid
traveling salesmen represented, and in the said circular letters they
advertised, listed, and described said ground rock salt as "No. 1
Star Brand Common Fine Salt," at 2 cents per 100 pounds under the
market price, and further represented, advertised, listed, and described said ground rock salt as "Common Fine," "Fine," and as
the "Highest Grade of Salt Obtainable," and respondents caused
the said sacks and other containers in which said ground rock salt
was shipped and delivered to the purchasers thereof to be branded
conspicuously with the words "Southern Salt Co., Norfolk, Virginia, No. 1 Fine Salt."
PAR. 4. The said ground rock salt dealt in as aforesaid by responC!ents
is not manufactured or produced by the evaporation process and it. is
inferior in quality to salt manufactured by the evaporation process in
the various salt plants in the United States and sold to the trade and
consuming public, and said ground rock salt is not the hi~hest grade
of salt obtainable. The aforesaid representing, advertising, listing,
llescribing, and branding of said ground rock salt as " No. 1
Star Drand Common Fine Salt," " Common Fine Salt," "Common Fine," " Fine," "No. 1 Fine Salt," and "Highest Grade of
Salt Obtainable," signified to the trade and purchasing public in
the United States, and caused said trade and purchasing public to
believe, that said ground rock salt is the highest grade of salt obtainable and that it is salt manufactured by the evaporation process.
In advertis)ng, selling, and distributing the said ground rock salt,
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as aforesaid, respondents did not disclose to the trade and purchasers
thereof that said salt is ground rock salt imported from Germany,
and that the same is not manufactured or produced by the evaporation process in the United States. Salt manufactured or produced
in the United States has for a number of years last past, and at all
times herein mentioned, been preferred by the trade and consuming
public over salt imported from Germany, and a substantial part of
the trade and consuming public understand and believe that salt
which is not marked, branded, or represented as having been imported from a foreign country is salt manufactured or produced in
the United States.
PAR. 5. The aforesaid representing, advertising, listing, describing, and branding of said ground rock salt by respondents as " No.
1 Star Brand Common Fine Salt," " Common Fine Salt," " Common
Fine," " Fine," and " Highest Grade of Salt Obtainable," and
"Southern Salt Co., Norfolk, Virginia, No. 1 Fine Salt," without
disclosing as aforesaid that said salt so represented is ground rock
salt imported from Germany, is calculated and has and had the capacity and tendency to, and did, mislead and deceive the trade and purchasing public into the belief that said ground rock salt is the high<>st grade of salt obtainable and that it is salt manufactured or produced in the United States by the aforesaid evaporation process, and
caus~ the said trade and purchasing public to purchase said salt in
that belief.
PAR. G. There are a large number of manufacturers and producers
of salt in the United States who manufacture and produce salt by
the said evaporation process and advertise and sell the salt so manufactured and produced in commerce among the several States of the
United States as " Common Fine Salt," " Common Fine," " Fine,"
and " No. 1 Fine Salt," in competition with respondents. There
are also a number of manufacturers and distributors of rock salt in
competition with respondents who do not represent said rock salt
as " Common Fine Salt," " Common Fine," " Fine," or " No. 1 Fine
Salt," or in any way attempt to mislead or deceive the purchasing
public or induce purchasers to believe that said rock salt is salt manufactured by the evaporation process and/or that said rock salt is
of the same quality as the salt manufactured by the evaporation
process. There are also a number of competitors of respondents who
import from Germany rock salt and ground rock salt and sell the
same in commerce among the several States of the United States,
and who disclose to the purchasing public that the salt so imported,
sold, and distributed is ground rock salt, or rock salt, as the case
may be, and that the same was imported from Germany.
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CONCLUSION.

The practicrs of said respondents, under the conditions and circumstances described in the foregoing findings, are unfair methods of
competition in interstate commerce, and constitute a violation of the
Act of Congress approved September 26, 1914, entitled "An Act
to create a Federal Trade Commission, to define its powers and
duties, and for other purposes."
ORDER TO CEASE AND DESJST,'1

This proceeding having been heard by the Federal Trade Comlllission upon the complaint of the Commission, the answer of the
respondents, and the statement of facts agreed upon by the respondents and counsel for the Commission, and the Commission having
made its findings as to the facts with its conclusion that the respondents have violated the provisions of the Act of Congress approved
September 2G, HH4, entitled "An Act to create a Federal Trade Commission, to define its powers and duties, and for other purposes,"
It is now ordered, That respondent T. S. Southgate, trading under
the name and style of T. S. Southgate & Co., his agents, representatives, servants, and employees; respondents Lexington Grocery Co.
and Taylor Bros. & Co., Inc., trading jointly under the name
and style of Southern Salt Co., their officers, agents, representatives,
servants, and employees, do cease and desist from directly or indirectly:
1. Advertising, describing, or representing in circulars, labels,
brands, or otherwise as " Common Fine " or " Fine " salt sold and
distributed by respondents in commerce unless such salt is in fact
manufactured or produced by the evaporation process.
2. Advertising, describing, or representing in circulars, labels,
brands, or otherwise any salt sold and distributed by respondt~nts in
commerce as being" the highest grade of salt obtainable," when such
representation is not true in fact.
3. Selling or offering for sale in commerce any salt imported from
Germany or any other foreign country without marking, labeling,
branding, or otherwise disclosing to the purcha~rs thereof, that said
salt was imported from Germany or such other foreign country as
the case may br.
It is further ordered, That respondents, within sixty (60) days
from the notice hereof, file with the Commission a report in writing
stating in detail the manner in which this ordr.r has been complied
with and conformrd to.
• See footnote on p. 30.
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FEDERAL TRADE COMMISSION

v.
SIZZ CHEMICAL CO. ET AL.
CO~!PLAINT

IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION 5

OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26 1 1914.

Docket 942-March 9, Hl23.
Svu.Anus.
Where a concern engaged in the manufacture and sale of a cleansing compound called
"Sizz," which it sold and distributed through a system under which its so-called
"State Agents" secured and contracted with ''County Managers" for the sale
thereof to the general public; for the purpose and with the effect of deceiving
and misleading the public with respect to the value thereof as a cleansing agent,
among other things
(a) Represented that said product contained no alkali, the fact being that a substantial
portion thereof consisted of alkali and common salt;
(b) Sent to prospective customers and to prospective agents or representatives sample.
boxes of "Sizz" tablets with a piece of iodine-stained cloth, together with a
circular stating "no doubt you know how difficult it is to remove iodine," and
inviting them to remove the stains by rinsing the cloth in a solution of hot water,
soap and "Sizz '' tableta; with a tendency thereby to mislead said customers
and agents or representatives, the fact being that such stains can be as readily
removed by the use of hot water alone;
(c) Falsely represented that·said product possessed remarkable cleansing power and
purported to demonstrate such alleged fact through the use of a similar test,
taking advantage of a popular misconception to the effect that iodine is as difficult
to remove from cloth as from the skin; with the result that prospective purchasers
were thereby deceived and induced to purchase said product;
(d) Falsely represented through its State Agents to prospective County Managers
that money paid in advance by them pursuant to the provisions of its contracts
for the handling and sale of said product by them would be refunded in case such
product proved unsatisfactory; and
(e) lly such demonstrations and representations brought about the sa~e of such product
to said County Managers under such contracts:
Ileld, That such practices, under the circumstances. set forth, constituted unfair
methods of competition.

COMPLAINT.
Acting in the public interest pursuant to the provisions of an
Act of Congress, approved September 26, 1014, entitled "An Act
to create a Federal Trade Commission, to define its powers and duties,
and for other purposes," the Federal Trade Commission charges
that the Sizz Chemical Co., W. C. Milke, president and trustee;
E. M. Hall, vice president; F. G. Schlueter, secretary-treasurer and
trustee; Edw. Gotsch, trustee; and C. C. Cummings, trustee; hereinafter referred to as respondents, have been and are using unfair
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methods of competition in interstate commerce in violation of the
provisions of Section 5 of said Act, and states its charges in that
respect as follows:
PARAGRAPH 1. Said respondent, Sizz Chemical Co., was organized
under a declaration of trust with its principal office and place of
business in the city of St. Louis in the State of Missouri, and the said
respondents, W. C. Milke, E. M.. Hall, F. G. Schlueter, Edw. Gotsch,
and C. C. Cummings, are the officers and trustees of said company
charged with the conduct of its affairs. Said company is now and at
all times hereinafter mentioned has been engaged in the business of
manufacturing and selling cleansing compounds including particularly a compound described as "Sizz," a tablet to be dissolved in.
water and used for cleaning clothing, rugs, and similar articles, and
in the conduct of its said business said company causes its said
product so manufactured and sold by it to be transported from the
State of Missouri through and into other States of the United States
to the purchasers thereof. In the course of said business said respondent continuously has been and is now in competition with other
persons, partnerships, and corporations engaged in similar business
in interstate commerce.
PAR. 2. Said respondent company, during the two years last past
in the conduct of its said business as aforesaid, has sold and is now
selling its said product through State agents to individuals throughout the several States designated by said respondent company as
"County Agents" and has brought about the sale of said products
through statements and representations contained in circular letters,
posters, bulletins, booklets, and other literature sent through the
mails to the prospective customers, as well as through verbal representations made by said State agents. Among said statements and
representations was the statement to the effect that said product
contains no alkali, and another was the statement to the effect that
it possesses remarkable cleansing powers, and to demonstrate this
cleansing power caused a cloth stained with iodine to be rinsed in a
solution of said product and hot water with the result that the iodine
stains were removed. Said statements, representations, and demonstrations are false and misleading and have the capacity and tendency
to deceive prospective purchasers and induce them to purchase the
said product in the belief that it contains no alkali and possesses
remarkable cleansing powers, when as a matter of truth and fact
said product contains a substantial percentage of alkali, which together with common table salt are the principal ingredients thereof,
and hot water alone, without the assistance of said product will
remove iodine stains from cloth.
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PAR. 3. The above alleged acts and things done by respondent
· are all to the prejudice of the public and respondent's competitors
and constitute unfair methods of competition in commerce within
the intent and meaning of Section 5 of an Act of Congress, entitled
4
'An Act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes," approved September 26, 1914.

REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
The Federal Trade Commission having issued and served its complaint herein, wherein it alleged that it has reason to believe that the
above named respondents, Sizz Chemical Co. et al., have been and
now are using unfair methods of competition in interstate commerce
in violation of the provisions of Section 5 of an Act of Congress
approved September 26, 1914, entitled "An Act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes," and that a proceeding in respect to such alleged violation
would be of interest to the public, the Commission fully stating its
charges in that respect; and the respondents, through their attorney,
Earl G. Droeg, having filed their answer to the complaint; and the
attorneys ~or both sides having thereafter signed and filed an agreed
statement of facts, with exhibits thereto attached, and having stipulated that the same should be taken in lieu of testimony before the
Commission in support of the charges stated in the complaint and
in opposition thereto, and that the said Commission might proceed
further upon said stipulation of facts to make its report in said proceeding, stating its findings as to the facts and entering its order
disposing of the proceeding; and the attorney for respondents having
waived the submission of briefs and argument as to the law and the
facts in said proceeding, and the Commission having duly considered
the record and being fully advised in the premises, now makes this
its report and findings as to the facts and conclusions of law:
FINDINGS AS TO THE FACTS.
PARAGRAPH 1. That the respondent, Sizz Chemical Co., was organiz"d under a declaration of trust with its principal office and place of
business in the city of St. Louis in the State of Missouri, and the
following persons, W. C. Milke, E. M. Hall, F. G. Schlueter, and C.
C. Cummings, are the officers and trustees of said company, charged
with the conduct of its affairs.
PAn. 2. That said respondents are now and at all times hereinafter mentioned have been engaged in the business of manufacturing
and selling cleansing compounds, including particularly a compound
described as "Sizz," a tablet to be dissolved in water and used for
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cleaning clothing, rugs, and similar articles, and in the conduct of
their said business said company and its officers cause their said
product so manufactured and sold by them to be transported from
the State of Missouri through and into other States of the United
States to the purchasers thereof. In the course of said business
said respondents continuously have been and are now in competition
with other persons, partnerships, and corporations engaged in similar
business in interstate commerce.
PAR. 3. That the said respondents, during the two years last past,
in the conduct of their business as aforesaid, have been and are now
using the following plan in the sale and distribution of their product:
That respondents have from time to time employed individuals
designated by them as "State Agents"; that under the terms of the
contract made by the respondents with said State Agents, a copy of
which contract is hereto attached and made a part of this stipulation to the same extent and for all purposes as if it were stated verbatim, and referred to as Exhibit "1," 1 the State Agents were given
the privilege of selling the products of the respondents to individuals
within a State who are designated by respondent as "County Managers;" that under the terms of the contract said State Agents, as a
compensation for selling to said County Managers, received one-half
of the initial payment made by the aforesaid County :Managers, but
such compensation in no case was to exceed $100.
PAR. 4. That the aforesaid State Agents under and by virtue of
the contract with the respondent company entered into contracts,
copies of which are attached hereto and made a part of this stipulation to the same extent and for all purposes as if they were stated
verbatim, and referred to as Exbihits "2" to "12," 1 inclusive, in
and on behalf of the respondent with divers persons designated ns
County Managers in various States, to-wit-Indiana, Illinois, Wisconsin, Ohio, Kentucky, Michigan, and Pennsylvania; that by virtue
of the contract aforesaid the County Manager agreed to buy a designated number of gross of respondents' product at $4.80 per gross,
deliveries to be made from time to time as ordered by said County
Manager; that the said County Manager paid in advance $2 per gross,
the remaining sum being paid as the products were ordered; that
said County Manager, under the contract, in a majority of cases,
advanced to the respondents, in compliance with the contract, the
sum of $200 on the purchase of 100 gross; that a further provision
of the contract existing between the respondent and tho County
Managers was that the respondents would not sell their product in
a specified territory allotted to said County Managers so long as the
County Manager sold a designated number of gross per week therein.
1

Not printed.
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PAR. 5. That many County Managers, relying upon demonstrations,
representations, and statements made by respondents and their
agents, as herein set forth, entered into the contracts aforesaid for
the purchase of respondents' product to be sold by them to the
consuming public; that in reliance upon, and having confidence in,
the aforesaid statements, and in compliance with the contracts made
thereon, many County Managers advanced to said respondents
various sums of money, the majority to the extent of $200, which
the respondents have steadfastly refused to return.
PAR. 6. That the various County Managers, as shown by the
various exhibits attached hereto and made a part hereof to the same
extent and for all purposes as if quoted verbatim, did upon receiving
the product of respondents under the terms of the contract make
every reasonable, diligent, and necessary attempt to dispose of said
product, but were unable to do so, with the result that the money
advanced by them under the contract was a total loss.
PAR. 7. That among the further statements and representations
made by State Agents of the respondents was a statement to the
effect that respondents would refund the money advanced by said
County Managers under the aforesaid contract in case the products
of respondents did not prove satisfactory. Such a statement is
wholly false and misleading in that the respondents have steadfastly
refused to refund the money advanced by the County Managers on
the contract aforesaid in the purchase of respondents' product.
PAR. 8. That in the circulars sent out by the respondents from
time to time to prospective agents, customers, and representatives is
contained the following paragraph:
A full box of SIZZ Laundry tablets contains 24 tablets. We are
enclosing sample box with four tablets. We also inclose a small
piece of percale with Iodine spots on it. No doubt/ou know how
difficult 1t is to remove Iodine. Dissolve the inclose tablets in one
quart of HOT Water and add one-eighth bar of White laundry soap.
Then rinse the piece of percale up and down in the HOT Mixture and
the stains will quickly disappear leaving the cloth as bright as new.
You will also find the mixture excellent for cleaning rugs, suits,
woodwork, linoleum, etc.
The aforesaid statement has a oondency to mislead the prospective
customer, agent, or representative, in that it is represented that
iodine is diffLCult to remove from cloth, when as a matter of fact
iodine can be removed just as readily by rinsing the cloth in hot
water without the aid of respondents' products.
PAR. 9. That the aforesaid respondents, through their State
Agents, have brought about the sale of their product to the aforesaid
County Managers under Lhe contract aforesaid, through statements
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and representations contained in the circulars, letters, posters,
bulletins, booklets, and other literature sent through the mails as
well as verbal representations; that among said statements and representations was a statement to the effect that respondents' product
possesses remarkable cleansing power, and in demonstration of the
cleansing power of their product, respondents have been and are
taking advantage of a popular misconception, in that a common
understanding prevails that iodine, being difficult to remove from
the skin, is equally difficult to remove from cloth. In the course and
conduot of respondents' sales to State Agents and County Managers
and through them to consumers, demonstrations were given in which
cloth stained in iodine was rinsed in hot water containing a solution
of respondents' tablets, with the result that the iodine stains were
removed. Such statement and representations are false and misleading and have the capacity and tendency to deceive prospective
purchasers, and did deceive and induce them to purchase respondents'
product in tho belief that it possessed remarlmble cleansing power,
when as a matter of fact and truth hot water alone without the
addition of respondents' product will just as readily remove iodine
stains from cloth.
PAR. 10. That among the aforesaid statements and representations
was a statement by respondents to the effect that their product
contains no alkali, when as a matter of fact and truth it contains
a substantial percentage of alkali, which, together with common salt,
arc the principal ingredients thereof.
PAR. 11. That the respondents placed in the hands of their agents,
State and County, the literature and other advertising matter containing the false and misleading statements and representations
aforesaid, well knowing and intending that such statements and
representations would or should be used by said agents in disposing
of respondents' product to the consuming public, and that said
action on the part of respondents' agents was calculated to and did
in fact deceive and mislead the public as to respondents' product as a
cleansing agent.
·
CONCLUSION.

That the methods of competition described in the foregoing
findings of fact in paragraphs 5 to 11, inclusive, constitute, under tho
circumstances set forth therein, unfair methods of competition in
interstate commerce, in violation of the provisions of Section 5 of an
Act of Congress, approved September 26, 1914, entitled 11 An Act to
create a Federal Trade Commission, to define its powers ttnd duties,
and for other purposes."
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Order.
ORDER TO CEASE AND DESIST.

The Federal Trade Commission having issued and served its
complaint herein, wherein it alleged that it had reason to believe
that the above named respondents, Sizz Chemical Co., its officers
and trustees, have been and now are using unfair methods of competition in interstate commerce in violation of the provisions of
Section 5 of an Act of Congress approved September 26, 1914,
entitled "An Act to create a Federal Trade Commission, to define
its powers and duties, and for other purposes," and that a proceeding in respect to such alleged violations would be to the interest
of the public, the Commission fully stating its charges in that respect;
and the respondents through their attorney, Earl G. Broeg, having
filed their answer to the complaint herein; and the attorneys for
both parties having thereafter signed and filed an agreed statement
of facts, with exhibits thereto attached, and having stipulated that
the same should be taken in lieu of testimony before the Commission
in support of the charges stated in the complaint and in opposition
thereto, and that the said Commission might proceed further upon
said stipulation of facts to make its report in said proceeding, stating
its findings as to the facts and entering its order disposing of the
proceeding; and the attorney for respondents having waived the
submission of briefs and argument as to the law and the facts in
said proceeding, and the Commission having duly considered the
record and being fully advised in the premises; and the Commission
on the date hereof having made and filed its report containing its
findings as to the facts and its conclusions that respondents have
violated Section 5 of an Act of Congress approved September 26,
1914, entitled "An Act to create a Federal Trade Commission, to
define its powers and duties, and for other purposes," which said
report is hereby referred to and made a part hereof;
Now, therefore, it is ordered, That the respondents, Sizz Chemical
Co., its offtcers, agents, servants, and employes, forever cease and
desist from:
(1) Representing by means of verbal statements or by statements
on containers, circulars, or other advertising matter that respondents'
products contain no alkali when in truth and fact said products do
contain alkali.
(2) :Making any demonstrations or representations to its agents or
through them to the consuming public, or otherwise, which are
calculated to create the impression that respondents' products have
any value in removing iodine stains from any fabric.
(3) 1\Iaking or permitting its agents to make any statements or
representations to the effect that any money advanced to respondents
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by their agents or representatives in the purchase of r(,)spondents'
products will be refunded to them if the sale of respondents' products
prove unsatisfactory, unless respondents in good faith intend to
and do in fact comply with such statements or representations.
(4) Making any statement, representation, or demonstration that
is calculated to mislead and deceive respondents' agents, . representatives, and the purchasing public as to the merits of respondents'
products.
·
It isfurther ordered, That the respondents within sixty (60) days
after the date of the service upon it of this order, file with the Commission a report in writing setting forth in detail the manner and
form in which it has complied with the order to cease and desist
hereinbefore set forth by the Commission.
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FEDERAL TRADE COMMISSION

v.
NON-DERRICK DRILLING MACHINE CO., INC.
COliPLAINT IN THE liiATTER OF THE ALLEGED VIOLATION OF SECTION
AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914.

0

OF

Docket 293-March 14, 1923.
SYLLABUS.

Where a corporation organized for the purpose of manufncturlng and operating
a new type of drilling machine ; In promoting the sale of Its stock, published, circulated, and distributed advertising matter wherein It
(a) Misrepresented the construction, costs, capacity, and success achieved by
said machine;
(b) Grossly misrepresented the prospects of the company as reflected by allege•l
progress made, and alleged profits in sight;
(c) Misrepresented the financial history of the enterprise, the reasons for a
general solicitation of the public, and the business the corporation wa~
claimed to be primarily engaged in; and
(d) Otherwise misrepresented the advantages of its stock as an investment:
Held, That such practices, under the circumstances set forth, constituted unfair
methods of competition.

COMPLAINT.
The Federal Trade Commission, having reason to believe from a
preliminary investigation made by it that the Non:Derrick Drilling
Machine Company, Inc., hereinafter referred to as the respondent,
has been and now is using unfair methods of competition in interstate commerce in violation of the provisions of Section 5 of an Act
of Congress approved September 26, 1914, entitled "An Act to create
a Federal Trade Commission, to define its powers and duties, and for
other purposes," and it appearing that a proceeding by it in respect
thereof would be to the interest of the public, issues this complaint
stating its charges in that respect on information and belief as
follows:
PARAGRAl'H 1. That the respondent, Non-Derrick Drilling Machine
Company, Inc., is a corporation, existing and doing business under
and by virtue of the laws of the State of Delaware, having its principal office in the city of Pittsburgh, State of Pennsy1vania; that
the said respondent was incorporated the 22d day of June, 1917, and
has an authorized capital of $200,000, divided into shares of the
par value of $1 each.
PAn. 2. That 123,630 shares of the capital stock of the respondent
have been issued, of which 101,000 shares have been issued to one
W. A. l\IcCausland for certain patents.
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PAR. 3. That from the 22d day of June, 1917, the respondent,
through its officers and agents, has sold respondent's capital stock
aRd solicited subscriptions therefor throughout various States of the
United States by means of advertisements, circular letters, pamphlets,
and personal solicitation; but respondent has not yet engaged in
actual business.
PAR. 4. That the respondent, N<.:m-Derrick Drilling Machine Company, Inc., was organized and incorporated ostensibly for the purpose of manufacturing a certain device or apparatus for drilling
holes for oil, gas, salt, and water, but the respondent has never
manufactured any such device or apparatus.
PAR. 5. That since the 22d day of June, 1917, the stock of respondent, Non-Derrick Drilling Machine Company, Inc., has been offered
and sold in interstate commerce in competition with divers other persons, firms, copartnerships, and corporations.
PAR. G. That in connection with the sale and offering for sale of
said stock, in the course of said commerce, the respondent has practic<'d C('t1:ain unfair methods of competition hereinafter set forth in
paragraphs 7 to 9, inclusive.
PAn. 7. That during the period of two years last past and for the
purposes of selling said stock and obtaining subscriptions then•for,
and with the effect of deceiving and misleading the public, including
those who might and did subscribe for said stock, the respondent, at
divers times, has made, published, advertised, and circulated fa]sr,
misleading, unfair, and extravagant statements, reports, promises,
and predictions concerning the business, progress, capital stock, financial standing, and prospective profits of respondent, and has suppressed and concealed from the public material facts relating to and
effecting the plans, organization, business, and capital stock of said
company; and respondent continues so to do.
PAn. 8. That during said period, and with like purposes and effect,
the respondent at divers times has made, advertised, published, and
circulated false, unfair, and misleading statements, predictions, and
promises concerning the existence, character, value, durability,
strength, efficiency, and operation of the aforesaid drilling device or
apparatus; and respondent continues so to do.
PAR.!>. That during said period and with like purpose and effect
the respondent at divers times has falsely stated, reprrsented, advertised, and published that it was engaged in business as a drilling
contractor and continues so to do; whereas the only business transacted by the respondent since the date of its incorporation, namely,
June 22, 1917, h,as been the sale of its capital stock to the public and
the soliciting of subscriptions therefor.
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REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress approved September 26, 1914, entitled "An Act to create a Federal Trade Commission, to define its powers and duties, and for other purposes,"
the Federal Trade Commission issued and served a complaint upon
the respondent, Non-Derrick Drilling 1\Iachine Company, Inc.,
~barging it with the use of unfair methods of competition in violation of the provisions of said act.
The respondent, Non-Derrick Drilling Machine Company, Inc.,
having filed its answer, hearings were had and evidence was introduced in support of the complaint and on behalf of the respondent
before Edward 1\f. Averill, a trial examiner of the Federal Trade
Commission theretofore duly appointed, at which hearings the respondent appeared and was represented by counsel.
And thereupon this cause came on for final hearing upon the
complaint and the answer thereto, the report of the trial examiner,
and was argued by counsel, and the Commission, having duly considered the record and being now fully advised in the premises,
makes this its findings as to the facts and conclusion.
FINDINGS AS TO TilE FACTS,

PARAGRAPH 1. The Non-Derrick Drilling Machine Company, Inc.,
the respondent, is a corpomtion, incorporated June 22, 1917, under
the laws of the State of Delaware, with its statutory office in Dover,
in the State of Delaware, and its principal office in Pittsburgh, in the
State of Pennsylvania. Authorized capital stock of $200,000 is divided into 200,000 shares of a par value of $1 each, and since the
22d day of June, HH7, the stock of respondent has been offered for
sale, and sold and transported in interstate commerce in competition
with the stocks and investment securities of other corporations.
PAn. 2. Of this authorized capital stock 173,200 shares have been
issued, 153,115 shares being issued to 1V. A. McCausland for the
purchasing of the rights to certain patents covering parts of the
drilling machine which the company was organized to build, 1V. A.
McCausland being at the time of organization the inventor of the
machine and owner of the said patents.
PAn. 3. The respondent company was organized for the purpo::;e of
manufacturing a certain type of nonderrick drilling machine for use
in drilling holes for oil, gas, salt, and water, and it was the further
intention of the company to operate said nonuerrick drilling machine as contractors in drilling holes for oil, gas, or water. History
of the inception and organizntion of the company is as follows:
W. A. McCausland had been for 15 or 20 years prior to 1917 engaged in the drilling business, and during that period the recognized
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and standard machinery for drilling consisted of a high derrick ranging from GO to 80 feet, which required for its construction a large
amount of timber, and by reason of its height, was unstable. A long
stem was required for the drilling operation, and by reason of these
and other technical features, the cost of construction was great and
the cost of operation heavy. McCausland became interested in the
study of ways and means of decreasing these costs and increasing the
efficiency, and after devoting a· considerable part of his time and
some money, he devised a means whereby the derrick could be dispensed with, the drilling being done from a height of approximately
30 feet by use of a cable device running longitudinally of a walking
Learn operating the loaded tool, and a new style jar working with a
piston. He devised several other improvements, all of which new
features he patented, application being made January, 1D15, and
.May, 1916, and letters patent granted January 2, 1917. McCausland
had no money with which to develop these inventions, and in order
to obtain the necessary funds decided to organize a stock company for
the development, manufacture, and sale of the new style nonderrick
drilling machines. Shortly after the organization of the respondent
company, W. A. :McCausland was elected president and J. B. Chalmers secretary and treasurer. McCausland then endeavored to secure
subscriptions to the stock of the company in order to raise money
with which to get the device upon the market. His efforts to interest
men of means met with no success, and late in 1917, or early in 1918,
the company decided to appeal to the public generally, issuing and
circulating various pamphlets (Corns. Exs. 5, 6, 7) .1 These pamphlets were distributed by hand and also by use of the mails, being
sent from Pittsburgh, Pa., into Ohio, Kentucky, Illinois, Indiana,
Missouri, and New York. The company also advertised in the St.
Louis Dispatch, a newspaper published in St. Louis, Mo., and a
Buffalo, N.Y., paper (Corns. Ex. 1).1 The company also issued and
mailed to prospects in various States other than Pennsylvania, circular letters (Corns. Exs. 9, 10, 11, 13, 14, 15). 1
PAR. 4. $35,075 were collected in cash from the sale of stock. Of
this amount $6,256.45 was expended upon the construction and
erection of one machine and in making the parts for another, the
balance being expended in salaries, office expenses, advertising, and
other expenses.
PAR. 5. Approximately two years were consumed in building the
first and only machine ever put out by the company. This delay
is attributed to want of capital and to difficulty in getting work
done, owing to the demands of the period 1917 to 1919 on every
' Not publlslled,
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class of labor and material entering into machine work. The
$35,075 which was collected from sale of stock did not come in all
at once. It was collected in small sums extending over the entire
period of two years.
PAR. 6. The nonderrick drilling machine was first set up at
Tionesta, Pa., in the fall of 1\)H). It developeu certain defects
and accomplished nothing there. In August, 11)20, the machine
was taken to Corry, Pa., under a contract between respondent and
the Beech Oil Company of Pittsburgh, to drill a well at $2.35 per
foot. Actual drilling operations at Corry did not begin until October, 11)20, the intervening time being spent in remedying the defects
which developed at Tionesta, and in assembling and erecting the
machine. From the time actual drilling operations were begun at
Corry, in October, 11320, until February 16, 1921, a period of four
months, the machine had only drilled to a depth of 170 to 180 feet.
During this period constant changes and alterations were being maue
in the machine, as drilling operations showed the defects; other
delays were occasioned by the breaking of parts of the machine.
Some of the delay was caused by difficulty in getting coal, labor, and
supplies. The machine is not a complete practical drilling machine,
and is still in the experimental stage, as shown by the two attempts
made to drill with it at Tionesta and Corry. It is necessary in
the country around Corry to drill to a depth of at least 700 feet
to reach the oil sand. A standard drilling machine will drill a hole
700 feet deep in a period of a week or two weeks.
PAR. 7. The respondent company in the course of its advertising
campaign to secure subscriptions to its stock, printed, or caused to
be printed, and circulated in interstate commerce in and among the
various States of the United States certain circulars and pamphlets in which said circulars and pamphlets the respondent made
statements that:
The non-derrick drilling machine requires about 15 tons less material, is constructed for much less money and will greatly increase
tl1e capacity over the old style rig. (Coms. Ex. 5.)1
The profits in our machine will be enormous. (Corns. Ex. 5.) 1
But it is not often that vou are offered big profits combined with
such a large element of safety as that offered by the Non-Derrick
Drilling Machine Company. ( Coms. Ex. G.) 1
'Ve are Drilling Contractors and not oil speculators. (Corns.
Ex. 6.) 1
Every single piece and part of this drilling machine has been designed and tested as to strength and possible desirability and can be
demonstrated to do the work effectively and cheaply. (Coms.
Ex. 5.) 1
• l\ot

publi~hcd.
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These statements are false and misleading. At the time these cir·
culars and pamphlets were circulated by respondent company no
machine had been built nor had any contracts been made for the
building of a machine. It was, therefore, obviously impossible for
respondent company to state how much it would cost to build a rna·
chine or how much the profits would be. The cost of building the
only machine ever constructed greatly exceeded the estimates made
by the president of the company; and there have been no profits of
any kind made by respondent company. The capacity of the re·
spondent company's machine was not equal to the capacity of a
standard drilling machine and would not drill as deep or as fast as
the old style rig. The operations of respondent company were all
an experiment, and there was no " element of safety " connected with
it. Respondent company's advertising literature made no mention
vf the fact that no machines had been constructed, but gave the
impression to purchasers and prospective purchasers that the nonder·
rick machine was a success.
Respondent company at the time of circulating the pamphlets
and circulars quoted above were not drilling contractors and had
no contracts for drilling wells, nor did it ever have moi·e than one
such contract. The first operation in which the machine was tried
and found defective, at Tionesta, Pa., was not under a contract to
drill, but was a speculative operation undertaken by respondent,
which was abandoned because respondent could not get a lease on
t.he land. No drilling machine had been built when the statements
quoted above were made and circulated, and the statement that the
various parts of the machine had been tested for strength and
durability were false. Until the machine was finally erected and
put into operation, no tests of the strength of its various constituent
parts had been made. Certain parts of the machine were standard
parts used on the standard drilling machine, and the strength of
those parts as used on the latter machine was known. In a circular
letter, dated January 16, 1919, and distributed through the mails,
the following statements were made:
Your inquiry to our "AD" received, for which please accept
thanks. 'Ve have decided to offer you an opportunity which is both
exceptional and unusual. By paying $2.00 per week, you can become
an owner in this company and see your $100 grow into thousands.

•

•

•

•

•

•

•

The reason we have changed our plan is simply because we believe
we can raise the money quicker with which to start actual business.
\Ve believe a person can part with $2.00 per week (without asking
any questions) after readmg our literature much easter and without
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feeling it than he could to lay out $100 or more in cash. 'Ve could
have this company financed and going now, if we would submit to
the big fellows and hand them the control, which we have refused to
do. "\Ve are raising a small amount so the number of people who
become owners in this company will be limited. 'Ve do not want
over 200 subscribers, besicles the present stock holders who paid
cash, and if the public does not avail theirselves of this opportunity
at once, we intend going back to the first system where we started,
just a few months ago. This is a new company and just start0d,
now is the time to get in on the ground floor. * * *. A persop
who would not invest in a sure winner li~e this would not buy gold
dollars for 50 cents. ( Coms. Ex. 8.) 1
These statements are false and misleading. The respondent, during 18 months, had exhausted every means to interest persons with
capital in the venture. They could not finance the scheme. They
had clone little, if anything, toward building even one machine.
They did not limit the amount of subscriptions or the number of
subscribers. They had no "first system" to which they could "go
back."
In a circular letter distributed to prospective customers styled
Financial Exhibit or Manufacturing Department (Corns. Ex. 13) ,t
the respondent estimates the cost of 500 machines at $412,500, or
$825 each, and at the bottom of the so-called Financial Exhibit,
states:
Y~o:ARLY RETURNs.-It is estimated that the yearly rE>turns on each
$100 invested in the shares of the Non-Derrick Drilling Machine
Company will yield $250 nnd that the original inv~stment will have
been returned the very first year of actual operatiOn and that the
shares will he worth mnny times their original cost.
While in truth and in fact it cost the respondent company more
than $3,200 for one machine; which would make 500 machines cost
$1,600,000, wiping out entirely the $500,000 estimated dividends on
the stock These facts were known, or should have been known to
the respondent., and the statements made in the said alleged financial
exhibit were untrue, ·grossly exaggerated, and misleading, and calculated to deceive the public.
On November 5, 1020, in answer to an inquiry from a stockholder,
the respondent company wrote a letter containing the following:
• * * The machine is a great success and the public will hear
from us later. * • *
This statement was false, :for in the fall of Hl19 respondent had
set up its only machine at Tionesta, Pa., where it had not pl'oved
a success, and at the time the letter was written the machine was
being operated at Corry, Pa., and was not proving prn,cticable.
• Not published.

50

FEDERAL TRADE COMMISSION DECISIONS,

Order.

6F.T.C.

No stock was sold after Augnst 1, 1910, although a few shares
were issued after that date to purchasers who were paying for their
Rhares on the deferred-payment plan. As of February 16, 1921, 11
total of $35,075 cash had been received for stock, of which $20,177.76
was expended, the principal amount being applied to salaries ancl
commissions account and drilling machine and tool account, the
remainder being used for miscellaneous items. A balance of
$5,897.24 remained in the treasury. of the company at that time.
CONCLUSION.

That the practices of the respondent as described in the foregoing findings as to the facts are unfair methods of competition in
interstate commerce, and are a violation of the provisions of Section 5
of an Act of Congress, approved September 26, 1914, entitled "An
Act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes."
OltDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of the
respondent, the testimony and evidence, the trial examiner's report
upon the facts, and the Commission having made its findings as to
the facts and its conclusion that the respondent has violated the
provisions of Section 5 of an Act of Congress approved September 26,
1014, entitled "An Act to create a Federal Trade Commission, to
define its powers and Juties, and for other purposes,"
Now, therefore, it i8 ordered, That the respondent, Non-Derrick
Drilling Machine Company, Inc., its officers, directors, agents, and
servants, cease and desist from publishing, circulating, or distributing, or causing to be published, circulated, or distributed, in or among
the various States of the United States, pamphlets, circulars, post
cards, letters, or any other printed or written matter whatsoever in
connection with the sale or offering for sale in interstate commerce of
stock or securiti!.'s, wherein it is printed or set forth any false or
misleading statement, representations, promises, or reports concerning the business, progress, capital stock, organization, resources,
financial standing, and prospects of the respondent company.
And it i.~ further ordered, That the respondent shall file with the
Federal Trude Commission, within sixty (GO) days from the date of
this order, its report in writing stating the manner and form in which
this order has been conformed to, and shall attach to such report two
copies of all circulars, pamphlets, post cards, or other advertising
matter distributed or displayed to the public by respondent in connection with the sale of its stock in interstate commerce subsequent
to the date of this order.
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FEDERAL TRADE COMMISSION

v.
DIG DIAMOND OIL & REFINING CO. ET AL.
CLAIMANT IN TilE MATTF.R OF TilE ALLEGED VIOLATION OF SECTION 5 OF
AN ACT OF CONGRESS APPROVED

SEl'TE~WEH

2G 1 1!.114,

Docket 795--March lG, 1923.
Snr,ABUS.

\Vitere a corporation, and certain officers thereof re~ponsihle for Its org-nnlza·
tlon nnd management, In promoting the sale of stock,
(a) Misrepresented, In .personal solicitation and In newspnpers, prospectuses,
circulars, and other advertisements, the character of its lenses nnd other
holdings, in respect of their alleged location near other well-known, producing properties;
(ll) Claimed for the enterprise and Its stock the approval and sanction of the
wur-time Capital Issues CommittE>e; the fact !Jeing that the upplicatlon
for such approval contained vnrious false statements and mist·epresentations and that such approval was granteu upon the promise of the cot"tJOr:.ttion to devote the pt·oceeds of the stock authorized to be sold to the completion of Its· refinery (which promise was not fulfilled), and upon the express understanding that it did not go to the l£'gality, validity, value, or
secut·lty of the stock ;
(c) nepresented that some of the stock otret·ed was a part of that authorized
by the Capital Issues Committee, when, as a matter of fact, it was personal stock of the aforesaid otllcers :
(d) 1\Ilsrepresented the value of and production from Its holdings and the
alleged dividends received therefrom:
(e) l~alsely claimed that the enterprise was a going concern, on a sound, divl·
dend-puying basis; when in fact It at no time earned any net profits and
Its affairs were mismnnaged by the aforesaid officers (who diverted to
their own use proceeds belonging to the company) in collusion with one
another, and In their personal interest as opposed to that of bona fide
stockholders; and
(f) For the purpose of stimulating the sale of stock declared a pretended divl<lend on outstamllng stock and made payments thereon with funds derivt>d
from the sale of stock, when as a matter of fact the corporation was
heavlly lndebteu and at no time had sufficient net profits, surplus, or other
funds from which to pay a genuine dividend;
With the result that the purchasing public was misled and deceived, and
numerous persons were thereby Induced to purchase said stock:
lield, That such practices, under the circumstnnces set forth, constituted unfair methods of competition.

COMPLAINT.
The Federal Trade Commission, having reason to believe from a
preliminary investigation made by it that the Dig Diamond Oil &
Refining Company, P . .M. Faver, J. F. Dofficmyer, B. F. King, and
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0. E. Houston, hereinafter referred to as respondents, have been and
are using unfair methods of competition, in violation of the provisions of Section 5 of an Act of Congress approved September 26,
1914, entitled "An Act to create a Federal Trade Commission, to
define its powers and duties, and· for other purposes," and it appearing to the Commission that a proceeding by it in respect thereof
would be to the interest of the public, issues this complaint, stating
its charges in that respect on information and belief, as follows:
PARAGRAPH 1. That the respondent, Big Diamond Oil & Refining
Company, is a corporation organized on July 13, 1917, under the laws
of the State of Arizona, with principal office at Oklahoma City,
Okla., having authorized capital stock of $3,000,000, divided into
3,000,000 shares of the par value of $1 each, which corporation was
promoted by the respondents, B. F. King, J. F. Doftlemyer, 0. E.
Houston, and P. l\1. Faver; that the purposes for which said corporation wns organized were, among others stated, to drill oil wells and
build and operate oil refineries.
PAR. 2. That the respondents, B. F. King, J. F. Doffiemyer, 0. E.
Houston, and P. l\L Faver, were designated in the articles of in• corporation of the respondent, Big Diamond Oil & Refining Company, as members of its board of directors, and at the first meeting
of said board, said respondents, B. F. King, J. F. Doillemyer, 0. E.
Houston, and P. 1\f. Faver, were elected president, first vice president, treasurer, and secretary, respectively, of said respondent, and
thereafter the respondent P. l\1. Faver wus elected president and
the respondent B. F. King was elected vice president of said respondent Big Diamond Oil & Refining Company.
PAR. 3. That immediately after its organization the respondent,
Big Diamond Oil & Refining Company, issued to each of the respondents, D. F. King, J. F. Doffiemyer, 0. E. Houston, and P. 1\I.
Faver, 150,000 shares of its capital stock, in consideration of the
assignment to said Big Diamond Oil & Refining Company of certain
oil and gas leases, und for alleged services rendered in the promotion of said corporation, all of which leases and the alleged services
rendered were of no value, and such transactions 'vere a fraud on
stockholders who thereafter bought the stock of such corporation
for cash; that of the stock so issued to the respondents, King, Doffiemyer, Houston, and Faver, one-third was assigned back to the corporation to be sold to the public and the proceeds used as working
capital and for building a refinery, and although such stock was
assigned to the corporation for the purposes stated, it was sold to
the public as the personal stock of said respondents, King, Doffiemyer, Houston, and Faver, to enable them to avoid the blue sky laws
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of several States in the sale of such stock; that such stock was sold
on mail orders and by agents on commission to numerous pQrchasers
in the various States of the United States, and respondents caused
certificates of such stock, when sold, to be transported to the purchasers thereof, from the State of Oklahoma through and into other
States of the United States, and in the sale of such stock respondents were in direct, active competition with other persons, partnerships, and corporations similarly engaged.
PAR. 4. That in the sale of stock, as set out in paragraph 3 hereof,
respondents made use of advertisements in newspapers of general
circulation throughout the United States, and in prospectuses, circulars, circular letters, and other advertising matter, which advertisements and advertising matter contained numerous false and deceptive statements of and concerning the respondent, Big Diamond
Oil & Refining Company, the value of oil leases alleged to be owned
by it, the value of its stock, and its dividend earning capacity; said
respondents caused such advertising matter to be transported from
the State of Oklahoma through and into other States of the United
States, to prospective purchasers and to agents of respondents;
which said false and deceptive statements contained in such advertising matter were calculated to and did mislead and deceive the
public, and numeroqs persons were thereby induced to purchase
said stock; that among such false and deceptive statements were
statements to the effect that development was going on all around
the lands leased by the company in Caddo County, Okla., whereas
all of such lands were in unproven and undeveloped territory; that
the company owned oil leases on 2,V42 acres of land in proven territory, whereas the only lease which the company claimed to own in
proven territory was a lease on 6! acres near Humble, Tex., but
\vhich lease had never been assigned to the company but was held
by the respondents Faver and Doffiemyer; the further statement was
made that the company owned an oil well which produced 25 barrels
of oil per day, whereas such well produced from 4 to 7 barrels of oil
per day; also that such stock had been approved by the Federal
Capital Issues Committee, whereas such committee had only authorized the sale of 23,000 shares of said stock, as not incompatible with
the national interest, but without approval as to the validity or
worth of the stock; that numerous other statements of like false and
deceptive character were contained in such advertisements and advertising matter.
PAR. 5. That as a means of enhancing the sale of stock in the respondent, Big Diamond Oil & Refining Company, respondent on
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May 31, 1018, caused a dividend of 2~ per cent to be declared on all
stock which had been sold prior thereto for cash; that at the time
such eli vidend was declared said respondent had earned no profits and
possessed no surplus fund from which a dividend could be paid, but
such respondent was insolvent; that by the declaration of such dividend the public, and particularly the stockholders of such respondent, were deceived, nnd numerous persons were thereby induced to
purchase stock in said respondent.
P,m. 6. That the business and affairs of the respondent, Big Diamond Oil & Refining Company, have at all times been conducted by
its promoters and officers in the interest and for the benefit of such
promoters and officers, and particularly the respondents, B. F. King,
.T. F. Doillemyer, 0. E. Houston, and P. :M. Faver, who have contributed nothing of value to the assets of said company, and the business and affairs of said company have at all times been conducted
to the disadvantage of those minority stockholders who paid cash
for stock in said company and thereby provided it with nil the working capital it ever possessed.
PAn. 7. That by reason of the facts recited, the respondents are
using an unfair method of competition in commerce, within the intent and meaning of Section 5 of an Act of Congress entitled "An
Act to create a Federal Trade Commission, tq define its powers and
duties, and for other purposes," approved September 26, 1014.
REPORT, FINDINGS AS TO TilE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress approvetl f'eptember 26, 1014, the Federal Trade Commission issued and served a
complaint upon the respondents, Big Diamond Oil & Refining Company, P. :M. Faver, J. F. Dofl1emyer, n. F. King, an<l 0. K Houston,
charging the-m with the usc of unfair methods of competition in commerce in violation of the provisions of said act.
Respondents n. F. King and 0. E. Houston having filed thf'ir answers and entered their appearances by their attorneys, l\I('sst·s.
Stuart, Sharp & Cruce, and Oscar E. Houston, respectively, and respondents P. 1\I. Faver and J. F. Doffiemyer having demurred to the
complaint and, without waiving any rights thereunder, entered their
appearances and filed their answers by their attorney, P. 1\f. Faver,
and appearance having been entered and answer filed by J. ,V,
:McKenney, receiver for Dig Diamond Oil & Refining Company, by
:Messrs. Bridges & Vertrees and E. D. Anderson, his attorneys, hearings were had before an examiner of the Commission theretofore
duly appointed, and testimony and evidence introduced in support
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of the allegations of the complaint, and also by the respondents in
support of their defense, and the testimony so taken was reduced to
writing and filed, together with the other evidence, in the office of the
Commission.
And thereupon this proceeding came on regularly for final hearing, and the Commission having heard argument of counsel and
having duly considered the record and being fully advised in the
premises, makes this its report, stating its findings us to the facts and
conclusion.
FINDINGS AS TO TilE FAUI'S.

1. That the respondent, Dig Diamond Oil & Refining
Company, is a corporation organized on July 13, 1017, under tho
laws of the State of Arizona, with its principal office at Oklahoma
City, Okla., having an authorized capital stock of $3,000,000 divided
into 3,000,000 shares of the par value of $1 each, which corporation
was promoted by the respondents, D. F. King, J. F. Dofllemyer, 0.
E. Houston, and P. M. Faver; that the purposes for which said corporation was organized were, among others stated, to drill oil wells
and build an4 operate oil refineries.
PAR. 2. Respondents n. F. King, J. F. Doffiemyer, 0. E. Houston,
and P.M. Faver were designated in the articles of incorporation of
the respondent, Dig Diamond Oil & Refining Company, and served
as members of its board of directors, and at the first meeting of
said board respondents D. F. King, J. F. Dofilemyer, 0. E. Houston,
and P. M. Faver were elected president, first vice president, treasurer, and secretary, respectively, and shortly thereafter respondent
B. F. King was elected vice president of said company, and thereupon respondent P. M. Faver was elected president and served as
such at all times thereafter.
PAn. 3. Immediately after the organization of respondent company, respondents B. F. King, J. F. Doffiemyer, 0. E. Houston, and
P. M. Faver caused, in accordance with an agreement an}ong themselves, respondent company to transfer to, and hold for, their personal accounts 100,000 shares each of the company's stock, and to
f'et apart 250,000 ~hares of the company's stock to be sold to the
public for the purpose of obtaining working capital and building
a refinery, which transfers of stock were to be made for, and in
consideration of, the alleged assignment to said llig Diamond Oil &
Uefining Company of certain oil and gas leases and alleged services
rendered in the promotion of respondent company. Thereafter and
prior to the issuance of the complaint herein, the shares of the capital
Rtock of respondent company wer~ sol<l by respondents and by their
PARAGRAPH
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agents on mail orders and by direct, personal solicitation of respondent persons and respondents' agents to numerous purchasers in the
various States of the United" States, and respondents ~aused the
certificates of said stock, when so sold, to be issued and transported
to the purchasers thereof from the State of Oklahoma through and
into other States of the United States; and in the sale of said stock
respondents were in direct, active competition with many other
persons, partnership.s, and corporations simliarly engaged.
PAR. 4. In the sale of stock as set out in paragraph 3 hereof and
as inducements to prospective purchasers to purchase said stock,
numerous false, misleading, and deceptive statements and other
representations were made by respondents and their agents in collusion with each other, and they also made use of advertisements
in newspapers of general circulation throughout the United States
and prospectuses, circulars, letters, and telegrams (all of which are
hereinafter referred to as "advertising matter"), which advertising
matter also contained numerous false, misleading, and deceptive
statements and other representations; and respondents caused such
advertising matter to be transported from the State of Oklahoma
through and into other States of the United States to their said
agents ami to prospective purchasers of said stock for the purposd
of inducing prospective purchasers to purchase said stock. Said
:false, misleading, and deceptive statements and other representations
made by respondents and their agents and those contained in said
advertising matter were to the following effect:
(1) That oil developments was going on all around lands leased
by respondent company in Caddo County, Okla., and that said lands
were in proven oil territory, whereas in truth the said lands claimed
to be so leased by respondent company in said county were in unproven and undeveloped territory, the nearest production to same
bein{l' from 2 to 4 miles away.
(2) That respondent company owned oil leases on 2,942 acres
of land in proven oil territory, whereas in fact not more than 77
acres of said lands may be truthfully so classed.
(3) That the company owned in fee simple six and two-thirds
(G!) acres in the heart of the well-known Humble oil fields of
Texas, on which property the company owns and is operating a
well having a settled production of 25 ·barrels of oil per day, and
that said well is producing for respondent company a net mcomc
of over $11,000 per year, which production is paying a substantial
dividend on the company's inYestment, whereas in truth respondent
company never owned or held the title to said G£-acre property,
and it received the oil runs from said well only for a period of
about 11 months, from May, 1918, to :March, 1919, and said company's claim to such oil runs was based upon an agreement by it to
pay a certain indebtedness on the property, which indebtedness
respondent company never paid, and sa1d company is not now in
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possession of, or receiving any production from, said property, and
said well, when producing, had a capacity of only 4 to 11 barrels
per day, and respondent company's gross income from said property
a-!J.q well was less than $3,00~ and was at no time sufficient to pay a
d1v1dend on the company's mvestment, and said property was at
no time a source of profit to said respondent company.
( 4) That respondent company owned a lease on 5 acres of land
situated in the "world-famed Goose Creek oil fields of Texas, practically surrounded by gushers producing from 5,000 to 35,000 barrels
daily," and that said 5-acre lease has a cash value of $300,000,
whereas in truth said 5-acre tract is outside of the said Goose Creek
oil fields of Texas, and the nearest oil production in any direction
was more than three-fourths of a mile south thereof, and the ~aid
lease did not have a cash value of $300,000, but was of little or no
value, and said property has been abandoned by respondent company as nonproductive.
(5) That respondent company and its stock had the approval of
the Capital Issues Committee and the United States Governrl!ent,
and that the sale of such stock had been authorized by said committee,
whereas in truth said Capital Issues Committee only rendered a
decision that the sale of 23,000 shares of the respondent company's
stock would not be incompatible with the national interest at that
time, which decision of said Capital Issues Committee was b~sed
upon an application made by respondent company with respect to
the issuance of securities under Title II of the 'Var Finance Corporation Act, and also upon respondent company's promise that
$20,000 of the proceeds of said shares to be sold would be used to
complete respondent company's refinery, and neither the said
Cap1tal Issues Committee nor the United States Government approved respondent company or its stock in any way, and said committee's decision was made with the stipulation and understanding
that it in no manner approved the legality, validity, worth, or
security of said stock, and the said application made by respondent
company to said committee contained false statements of fact as
to the capitalization of respondent company and the number of
shares issued and other misleading representations, and the fund:.
received from the sale of stock, passed upon as aforesaid by said
committee, were never used, as promised, to complete respondent
company's refinery.
( 6) That some of the shares of said stock offered for sale and sold
by respondents were part and parcel of said 23,000 shares passed
upon by the Capital Issues Committee, as aforesaid, whereas in truth
said shares so offered and sold were considered and handled by respondents as the personal stock of respondent individuals.
(7) That respondent company was on a sound dividend-paying
basis and a gomg concern earning substantial profits, whereas in
truth respondent company was at no time on a dividend-paying
basis or in sound financial condition and at no time earned any net
profits, and respondents, colluding with each other therein, mismanaged and controlled the business of respondent company and its
finances to their own personal interests as against the interests of the
bona fide stockholders who purchased their stock from respondents'
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and respondent :rersons, in s3.id collusion, divertccl to theil' own use
proceeds Lclongmg to the company and derived from the sale of
stock to the public.
The aforesaid false, misleading, and deceptive statements and
other representations made by respondents and their agents, and
those contained in said advertising matter, as hereinbefore set out,
were calculated, have and hall the cap3.city and tendency to, and
did, mislead and deceive the purchasing public, and numerous persons were thereby induced to purchase said stocl>: of respondent
company.
PAn. 5. As a means of enhancing the sale of stock, respondents
declared a so-called dividend of 2! per cent, to be paid on July 1,
UH8, on all stock outstanding and paid up on May 31, 1Dl8, whereas
respondent company was at that time heavily indebted, and it at no
time had sufficient net profits, surplus, or other funds from which
to pay any genuine dividend, but stock and funds derived from the
sale of stock were used to pay part of said so-called dividend, and,
owing to lack of sufficient funds, some stockholders were never paid.
By the declaration of said so-called dividend the purchasing public,
and particularly the stockholders of respondent company, were
misled and deceived, and numerous persons were thereby induced to
purchase stock of said respondent company.
PAn. G. That on the 20th day of May, 1020, the respondent, Big
Diamond Oil & Refining Company, was placed in the hands of a
receiver Ly the District Court of Jefferson County, Okla., in a
certain action wherein R. l\f. Golden et al. were plaintiffs and respondent company was defendant.
CONCLUSION.

The practices of the respondents, under the circumstancrs and
conditions descriLed in the for<.'going findings us to the facts, arc
unfair methods of competition in interstate commerce, ant! constitute
a violation of the provisions of SC'ct ion 5 of the Act of Congress approved SeptemLer 26, 1VH, entitled "An Act to create a Fcd<.'ral
Trade Commission, to define its powers and duties, and for other
purposes."
This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the nns"·er of th~
respondents, the testimony and evidence, and argument of eounsel,
and the Commission having made its findings as to the facts with
its conclusion that respondents hav~ violated the provisions of the
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Act of Congress approved September 2G, 1914, entitled "An Act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes,"
It is now ordered, That respondent, Big Diamond Oil & Refining
Company, its officers, agents and. employees, and respondents, P. M.
Faver, G. F. Doillemyer, B. F. King, and. 0. E. Houston, their
agents and employees, do cease and desist from directly or indirectly
making, or causing to be made, in selling in commerce or in promoting or furthering in commerce the sale of stock or other securities of the Big Diamond Oil & Refining Company or any other
corporation, trust, or association, any statement or representation in
any way whatsoever to the effect:
(1) That oil development is going on all around lands owned or
leased by any such corporation, trust, or association.
(2) That any lands ownell, leased, or claimed by any such corporation, trust, or association are in proven oil tenitory.
(3) That any such corporation, trust, or association owns in fee
simple, or l~as leases on, any producing oil property;
( 4) That any such corporation, trust, or association is on a dividend-paying basis or is earning substantial profits;
( 5) That any such corporation, trust, or association has oil wells
producing specific quantities of petroleum daily; or that any such
<:orporation, trust, or association has any specific income;
(G) That any such corporation, trust, or association owns lands
or kascs
lands, in or near any well-known producing oil fields;
(7) That the legality, validity, worth, or security of any such
btock or other secmities, or that any such corporation, trust, or
<~ssocintion, has been approved, passed upon or sanctioned in any
way by the United States Government or any agency thereof;
{8) That any such stock or other securities is treasury or company stock or other securities of any such corporation;
(0) That any such corporation, trust, or association is about to
pay or has paid any genuine dividends;
(10) That any such corporation, trust, or association is properly
managed in the best interests of all its stockholuers;
'When such statement or representation is not true in fact.
It is further ordered, That respondents, within sixty (GO) days
from notice hereof, file with the Commission a report in writing
stating in detail the manner in which this order has been complied
with and conformed to.

on
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FEDERAL TRADE COl\E\IISSION

v.
LONE STAll OIL CO. ET AL.
COJHPLAINT IN THE l\IATTER OF THE AI,LEGF.D VIOLATION OF SECTION II
OJ<' AN ACT OF CONGP.F.SS APPP.OVF.D SF.l'TEl\rllER 2 a, Hl 14.

Docl;:et 706--1\larch 23, Hl23.
SYLLABUS.

Wl1ere a corporation and lnuividuals interested therein, In promoting the sale
of stoclc of saiu corporation; through newspapers, prospectuses and oUter
au\·ertising matter. an<l otherwise.
(a) Uepresented that the personally owned stock so offered was treasury stock
being sold to supply the company with money for extra urilling operations,
in order to increase its earnings and further to develop Its properties; the
fact being that the company receivetl. none of the pt·oceeds thereof;
(b) Claimed that most of its holdings were located in the heart of a famous
oil 1ield and that the rest were locateu within its productive area; the fact
being that, with the exception of a vet·y small proportion, said holdings
were largely in "wilucat" territory;
(c) Grossly misrepresented the amount of its earnings and income, the dividend
rate warranted thereby, and its prospects in general; the fact being that
at no time were its net profits (if it had any), sufllcient to warrant any such
divi<lend rate as alleged;
With the result that the purchasing public was misled and deceived and numerous persons were thereby induced to purchase said stoclc:
lleld, That such practices, substantially ns described, constituted unfair methods
of competition,

COMPLAINT.
The Federal Tr:Hlc Commission, having reason to believe, from a
preliminary investigation muJe by it, that Lone Star Oil Company,
,JoeL. Stetmnn, Mrs. l\f. S. Lawson, C. II. Langdon, C. A. Bradley,
J. D. Hawk, George F. Darton, J. B. Braidwood, and George B.
Kemp, hereinafter referred to as the respondents, have been anJ are
using unfair methoJs of competition, in violation of the provisions
of Section 5 of an Act of Congress approved September 2G, l!H4,
entitled "An Act to create a FeJeral Trade Commission, to define its
powers and duties, and for other purposes," and it appearing that
a proceeding Ly it in respect thereof woul<.l be to the interest of the
public, issues this complaint, stating its charges in this respect on
information and belief as follows:
PARAGHAl'II 1. That the responuent Lone Star Oil Company is a
corporation organized under the la~s of the State of Colorado, with
principal place of business at Denver in said State, having authorized
capital stock of $:JOO,OOO divided into 30,000,000 shares of the par
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value of one cent ($0.01) each; the respondents Joe L. Stetman, Mrs.
M.S. Lawson, C. II. Langdon, C. A. Bradley, and J.D. Hawk were
the promoters of said respondent Lone Star Oil Company and participated in the conduct and management of its affairs; that the respondent George F. Barton, operating under the name and style
of Darton Brokerage Company, J. B. Braidwood, operating as
Braidwood Brokerage Company, and George B. Kemp were actively
engaged as brokers in the sale of the stock of the respondent Lone
. Star Oil Company, as hereinafter set out.
PAR. 2. That the respondent Lone Star Oil Company was organized
in October, 1917, to take over all the outstanding capital stock of the
Holly Oil Company, a corporation, all the stock of which was then
held by the respondent C. A. Bradley; that the said Holly Oil
Company then owned an oil lease on 10 acres of land in the Humble,
Tex., field, upon which tract there were six oil wells which were
then producing approximately 135 barrels of oil per day; that upon
the organization of the respondent Lone Star Oil Company there
was issued to the respondent C. A. Bradley 26,G66,6G7 shares of its
stock in consideration of the assignment by the respondent C. A.
Bradley of all the outstanding capital stock of said Holly Oil Company, to the respondent Lone Star Oil Company; thereupon tho
respondents C. A. Bradley and Joe L. Stetman, who was the president of the respondent Lone Star Oil Company, entered into a
partnership for the sale of the stock issued to the respondent C. A.
Bradley as aforesaid, upon a commission of 40 per cent of the proceeds of the sale of such stock; that before any of such stock was
sold the respondent C. A. Bradley withdrew from such partnership
with the respondent JoeL. Stctman, whei-eupon the respondent J.D.
Hawk became a member of such partnership, and after 1,500,000
shares of such stock had been sold by such partnership the respondent Joe L. Stetman sold his interest in such partnership and
its business to the respondent Mrs. M. S. Lawson, who thereupon
organized the Lawson Securities Company, which company was
designated as sales agent for the sale of the stock issued to the
respondent C. A. Bradley as aforesaid, portions of which stock were
then sold through brokers among whom were the respondent George
F. Barton, operating as Barton Brokerage Company, the respondent
.T. B. Braidwood, operating as the Braidwood Brokerage Company,
and the respondent George B. Kemp; that respondents sold numercus shares of such stock to various persons outside the State of
Colorado and caused certificates of such stock when sold to be
transported to the purchasers thereof from the State of Colorado
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through and into other States of the United States and carried on
the business of selling such stock in direct, active competition with
other persons and corporations similarly engaged.
PAR. 3. That respondents and each of them in the course of the
sale of the stock of the respondent Lone Star Oil Company, as described in paragraph 2 hereof, caused advertisements to Le published
. in newspapers of general circulation throughout the United States
and made use of circulars, circular letters, and other advertising
matter which they gave general circulation throughout the United
States, which advertisements and advertising matter contained numerous false and deceptive statements concerning the respondent
I.one Star Oil Company, its properties, the extent of its operations,
and the value of its stock; the further false and deceptive statement
was made that the stock which respondents were selling, as aforesaid, was treasury stock of the respondent Lone Star Oil Company
and that the proceeds of the sale of same would be used for drilling
oil wells for the respondent Lone Star Oil Company and for general
development purposes for said company, whereas such stock was the
property of the respondent C. A. Bradley and no part of the proceeds of the sale of same was turned in to the treasury of the
respondent Lone Star Oil Company; that such statements were calculated to ancl did mislead and deceive the public and numerous
persons were induced thereby to purchase said stock.
rAn. 4. That the use by each and all of said respondents severally
and in their common interest, of the practices hereinbefore set out
is an unfair method of competition in commerce within the meaning
of Section 5 of an Act of Congress, entitled "An Act to create a
Federal Trade Commission; to define its powers and duties, and for
other purposes," approved September 2G, 1D14.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress, approved September 2G, 1!:>14, the Federal Trade Commission issued a complaint
against Lone Star Oil Company, JoeL. Stetman, Mrs. M.S. Lawson,
C. II. Languon, C. A. Bradley, J.D. Hawk, George F. Barton, J. B.
Braidwood, and George B. Kemp, charging them with the usc of
unfair methods of competition in commerce in violation of the provisions of said act and served said complaint upon Lone Star Oil
Company, JoeL. Stetman, C. A. Bradley, J. D. Hawk, George F.
Barton, and J. B. Braidwood. Service of said complaint was not
effected upon respondents 1\frs. 1\f. S. Lawson and George D. Kemp,
as they could not be found. Respondent C. II. Langdon received
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due and timely notice of issuance of said complaint and the proceedings had herein.
Respondents Lone Star Oil Company, C. H. Langdon, JoeL. Stetman, George F. Darton, and J.D. Hawk entered their appearances,
respondents l\frs. l\f. S. Lawson and George D. Kemp appearing
neither in person nor by attorney, and respondent J. D. Braidwood
having deceased, hearings were had before examiners of the Federal
Trade Commission theretofore duly appointed and testimony and
evidence taken on behalf of the Commission; and respondents having
been given full opportunity to cross-examine the witnesses offered on
behalf of the Commission and to introduce evidence in their defense
tho hearings before the exnminers 'vere duly closed, and the testimony
so taken being reduced to writing was filed in the office of the Federal
Trade Commission.
And thereupon this proceeding came on for final hearing before
the Federal Trade Commission, and the Commission having heard
argument of counsel and having duly considered the record and being
now fully advised in the premises, makes this its report, stating its
findings as to the facts and conclusion:
FINDINGS AS TO THE FACTS.

PARAGRArii 1. That the respondent Lone Star Oil Company is a
corporation organized under the laws of the State of Colorado, with
its principal place of business at Denver, in said State, having an
authorized capital stock of $300,000, divided into 30,000,000 shares
of the par value of one cent each. The respondents Joe r~. Stetman,
Mrs. 1\f. S. Lawson, C. II. Langdon, C. A. Bradley, and J.D. Hawk
were the promoters of respondent Lone Star Oil Company and, with
the exception of C. A. Bradley, participated in the conduct and
management of its affairs and the sale of stock of respondent company as hereinafter set out. Respondent George F. Barton,
operating under the name and style of Darton Brokerage Company,
was actively engaged as broker and agent, ostensibly for respondent
company, in the sale of stock of respondent Lone Star Oil Company
ns hereinafter stated.
PAu. 2. That respondent Lone Star Oil Company was organized,
as aforesaid, in October, l!H7, to take over the outstanding capital
stock of the Holly Oil Company, a corporation, all the stock of
which was then held by respondent C. A. Bradley. The Holly Oil
Company then owned an oil lease on 10 acres of land in the Humble
Oil Field of Texas, upon which tract there were a number of oil
wells which were then collectively producing approximately 135
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barrels of oil per day. That upon the organization of the respondent
Lone Star Oil Company, it issued to respondent C. A. Bradley
2G,66G,GG7 shares of its stock in consideration Qf the assignment by
the respondent C. A. Bradley of all the outstanding capital stock of
the said Holly Oil Company to respondent Lone Star Oil Company.
Thereupon respondent C. A. Bradley, JoeL. Stetman, who was then
the president of the respondent Lone Star Oil Company, and respondent J.D. Hawk, who was assistant secretary of respondent company, formed a partnership for the s~le of the stock issued to respondent C. A. Bradley, as aforesaid, upon a commission of 40 per cent
of the proceeds of the sale of such stock. That before any such stock
was sold, respondent C. A. Bradley withdrew from such partnership with respondents JoeL. Stetman and J. D. Hawk, whereupon
one Morris H. Block became a member of such partnership in the
place of respondent Bradley, and after about 1,500,000 shares of such
stock had been sold by said partnership, which operated ostensibly
as agents of respondent company in said business, respondent Joe
L. Stetman sold his interest in said partnership to respondent Mrs.
M. S. Lawson, who was the secretary-treasurer of respondent Lone
Star Oil Company. The Lawson Securities Company was then organized, and was continuously thereafter managed and controlled by
xespondent Mrs. M. S. Lawson~ respondent J. D. Hawk, said Morris
II. Dlock, and one Mrs. II. I. Barwise, and said Lawson Securities
Company, upon its organization, succeeded to and acquired the business of said partnership and became the selling organization for
the sale of the stock issued to respondent C. A. Bradley, as aforesaid,
and in carrying on such business it styled itself "financial agents"
of respondent Lone Star Oil Company. l\Iany shares of said stock
were sold from and after the time of organization of respondent
company by respondent Lone Star Oil Company, by respondents
Stctmnn and Langdon, each trading individually and as officer:
director, and agent of respondent Lone Star Oil Company and under
the unincorporated firm name and style of Joe L. Stetman & Com·
pany, by respondent J. D. Hawk, trading under the name and style
of Lawson Securities Company, and by respondent George F. Barton, trading under the name and style of Barton Brokerage Con\pany, to numerous purchasers throughout the various States, and
they, and each of them, caused certificates of such stock when so
sold to be transported from the State of Colorndo through and
into various other States of the United States to the purchasers
thereof, and they and each of them carried on the business of selling and distributing such stock to the public in direct, active competition with other persons, partnerships, and corporations similarly
engaged.
·
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PAn. 3. In the sale of said stock as set out in paragraph 2 hereof,
and as inducements for prospective purchasers to purchase said
stock, numerous false, misleading, and deceptive statements and
other representations were made by respondents Lone Star Oil
Company, Stetman, Langdon, H:w.vk, and Barton, trading as aforesaid, and their agents, and they also made use of advertisements in
newspapers of general circulation throughout the United States and
prospectuses, circulars, letters, and telegrams (all of which are hereinafter referred to as "advertising matter") which. advertising
matter also contained numerous false, misleading, and deceptive
statements and other representations, and said respondents, trading
as aforesaid, caused such advertising matter to be transported from
the States of Colorado and Utah, through and into other States of
the United States to prospective purchasers of said stock for the
purpose of inducing said prospective purchasers to purchase said
stock. Said false, misleading, and deceptive statements and other
representations made by said respondents Lone Star Oil Company,
Stetman, Langdon, Hawk, and Darton, and their agents, and said
false, misleading, and deceptive statements and other representations contained in said advertising matter were to the following
effect:

(1) That the said stock offered for sale and sold was treasury
stock of respondent Lone Star Oil Company and that such stock
was being sold to supply said company's treasury with money for
extra drilling OJ!cratwns in order to mcrcasc its earnings and to
further develop 1ts properties, whereas in truth the stock so offered
for sale and sold was not treasury stock of respondent company,
but stock that had bren issued to respondent C. A. Bradley for and
in consideration of the stock of said Holly Oil Company as hereinbefore set forth, and respondent Lone Star Oil Company received
none of the proceeds from the sale of said stock, but said proceeds
to the extent of $100,000 were paid to respondent C. A. Bradley and
the balance of said proceeds went to the various persons and companics engaged in selling said stock to the I?ublic, all of which facts
were well known to said respondents makmf! said representations.
{2) That respondent company's earnings and income from production from its properties were $GO,OOO per year, which were increased
by the drilling of additional wells to approximately $125,000 per
year, and, even before the company received an advance of 35 cents
a barrel in the selling price of its oil, the production from its properties was netting the company approximately 15 per cent of its entire capitalization of $300,000; whereas in truth the total income from
respo11dent company's production did not exceed th~ sum of $GO,OOO,
all of which income from production was received over a period of
more than two years from December 1, Hll7, to December 31, 1919,
nnd by far the greater part of said total income was received from
the sale of oil produced after the adoption of the practice of making
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said representations, and the net profits accruing from said production, if there were any, were very small, and at no time were said
net profits sufficient to amount to approximately 15 per cent of respondent company's entire capitalization of $300,000 as represented,
and respondent company's expenses in operating its properties from
which its said production was ob'tained were very large in proporHon to the income and at times said expenses were as much or more
than the income.
(3) That the holdings of respondent company consisted of 110
acres in" the very heart" of the famous Humble Oil Field of Texas,
and 43 acres additional within the productive area of said oil field;
whereas in truth the only property respondent company owned in
said If umble Oil Field was a lease on a little less than 10 acres from
which all its production was derived, and its other rroperty consisted of a lease on 100 acres situated 3 miles outside o said Humble
Oil Field and not within or near any oil-producing area, but is in
what is classed as "wild cat" territory, and said 43-acre tract referred to was located outside of, and at least 1 mile from, any oilproducing area.
( 4) That respondent company was on a dividend paying basis
with earnings sullicient to mamtain the paymrnt of di vidcnds; whereas in truth all the dividends declared by the respondent company
were the following:
2 per cent cash dividend payable January 15·, l!HS.
4 per cent cash dividend payable March 15, HH8.
5 per cent stock dividend on all stock outstnnding on .Tunc 15,
1!>18.

3 per cent cash dividend on all stock outstanding on September
15, 1918.
und the par value of the stock distributed as said stock dividend
amounted to $13,865.27, and said cash dividends, if paid on the outdanding- stock at the respective times, would have exceeded the
sum of $2,1,000, Lnt. respond<'nt company claims to have disbursed a
total of only $11,703.0!) in distributing said cash dividends. However, the profits of respondent company from all sources for tho
period December 1, 1917, to Drcember 31, 1D18, 'vhich period coverPd
the period in whicl_1 the foregoing dividends were declatwl, amount~d
to much less than the par value of the stock and the funds so dtstrihut<'d as suid dividends, and furthermore the company's final net
profits for said period are listed in its profit and loss statement as
being kss than $1,500.
The for<'going false, misleading, and deceptive statements and
other representations made by respondents Lone Star Oil Company,
Stetman, LangLlon, Hawk, anLl Barton nnd their agents, and those
false, misleading, and deceptive statements and other representations contained in said advertising matter as hereinbefore set out,
were calculated, have and had the capacity and tendency to, and
did, mislead and deceive the purchasing public and numerous persons were thereby induced to purchase said stock.
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PAn. 4. That respondC'nt, C. A. Bradley, having in mind the sale
of the property of the Holly Oil Company at Humble, Tex., made
suggestions to and advised some of the other individual respondents
in this proceeding as to the organization and promotion of respondent Lone Star Oil Company, and upon its organization he received
2G,GGG,GG7 of its 30,000,000 shares of capital stock for the capital
stock of the Holly Oil Company. These 2G,GGG,GG7 shares of stock
were, in accordance with agreement, to be sold or so much thereof as
would net him $100,000, as hereinbefore mentioned, and while he
was interested in the sale of said stock, it does not appear from the
record in this proceeding that he was at any time an officer of
respondent company or that he ever sold. or oil'ered. for sale any of
the stock of respondent company or was responsible for the representations made in the sale of stock as hereinbefore set forth.
PAR. 5. That shortly after the institution of this proceeding
against respondents, and before the taking of any testimony herein,
respondent, J. B. Draid wood., departed this life.
CONCLUSION.

That the practices of respondents, Lone Star Oil Company, .Toe
L. Stetman, C. H. Langdon, J. D. Hawk, and George F. Darton,
under the conditions and circumstances described in the foregoing
findings are unfair methods of competition in intC'rstate commerce
and constitute a violation of Section 5 of the Act of Congress approved September 26, lVl-1, entitled "An Act to create a Federal
Trade Commission, to define its powers and duties, and for othet·
purposes."
OllDER TO CEASE AND DESIST.

This procC'C'ding having beC'n heard by the Federal Trade Commission upon the pleadings, the testimony and evidence and argument
of counsel and the Commission having made its findings as to the
facts with its conclusion that respondents, Lone Star Oil Company,
.JoeL. Stetrnan, C. II. Langdon, ,J.D. Hawk, and George F. Darton,
have violated the provisions of the Act of Congress, approved September 26, 1V14, entitled "An Act to create a Federal Trade Cornmission, to define its powers and duties, and for other purposes";
It is now ordered, That respondent Lone Star Oil Company, its
officers, agents and employees, and respondents Joe L. Stetman, C. H.
Langdon, J. D. Hawk, and George F. Darton, their agents and em·
ployees, do cease and desist from directly or indirectly making, or
causing to be made by any means whatsoever in selling in commerce,
or in promoting and furthering in commerce the sale of stock or other
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securities of Lone Star Oil Company or of any other corporation,
trust, or association, any statement or representation to the effect that
(1) said stock or other securities is treasury or company stock or other
company securities; or (2) that the proceeds from the sale of said
stock or other securities is being received and used by such company,
corporation, trust or association for developing its holdings; or ( 3)
that the earnings and income of Lone Star Oil Company or any other
such corporation, trust, or association is a stated amount or approxi~
mates a stated amount; or ( 4) that the holc.lings of Lone Star Oil
Company or any other such corporation, trust or association is in the
Humble Oil Field of Texas, or in any oil producing area, or in proven
oil territory; or (5) that Lone Star Oil Company or any other such
corpomtion, trust, or association is on a dividend paying basis and is
earning sufficient profits to maintain the payment of dividends; when
any or all said statements or representations are not true in fact.
It is further ordered, That respondents Lone Star Oil Company,
JoeL. Stctman, C. H. Langdon, J.D. Hawk, and George F. Barton
within sixty (60} days from notice hereof file with the Commission
a report in writing, stating in detail the manner in which this order
has Lcen complied with and conformed to.
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FEDERAL TRADE COMMISSION

v.
AUSTIN-WESTERN ROAD MACHINERY COMPANY.
COMPLAINT IN TilE liATTER OF TilE ALLEGED VIOLATION OF SECTION 5 OF
AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914,

Docket 434-March 29, 1923.
SYLLABUS.

Where a corporation engaged In the manufacture and sale of road machinery
and kindred products.
(a) Employed public officials and other public employees, part of whose duty
It was to purchase, or recommend the purchase of, similar products, for or
by the governing bodies served by them, as its agents for the sale of Its
products In political divisions other than those served by them, and paid
them commissions on sales thereof in such other subdivisions :
(b) Employed relatives and friends of such public officials and other public
employees as its agents for the sale of its products In the political subdivisions served by such public officials and other employees, and paid them commissions as an Inducement to persuade and cause such officials and other
employees to purchase or contract to purchase its products and to refrain
from dealing with Its competitors:
With the result that all competitors were affected and the cost of its p~oducts
was increased, and with a tendency to cause Its competitors to do likewise
in order to retain their business :
Held, That such employment and such payments, under the circumstances set
forth, constituted unfair methods of competition.

COMPLAINT.
The Federal Trade Commission, having reason to believe from a
preliminary investigation made by it that the Austin-'Western Road
Machinery Company, hereinafter referred to as respondent, is now
and for more than a year last past has been using unfair methods
of competition in interstate commerce in violation of the provisions
of Section 5 of an Act of Congress, approved September 26, 1914,
entitled "An Act to create a Federal Trade Commission, to define
its powers and duties, and for other purposes," and it appearing
that a proceeding by it in respect thereof would be to the interest of
the public, issues this complaint, stating its charges in that respect on
information and belief as follows:
PARAGRAPn 1. That the respondent, the Austin-,Vestern Road
Machinery Company, a corporation organized and existing and doing business under and by virtue of the laws of the State of Illinois,
having its principal office and place of business at the city of Chicago, in the State of Illinois, is now and for more than one year last
past has been engaged in manufacturing and selling road machinery

70

FEDERAL Tr..ADE COMMISSION DECISIONS•

...

Fin <lings,

6F.T.C.

and kindred products throughout the various States and Territories
of the United States, and that at all times hereinafter mentioned,
the respondent has carried on and conducted. such business in competition with other persons, firms, copartnerships, and corporations
manufacturing and selling like products in interstate commerce.
l.,An. 2. That in the course of its business of manufacturing and
selling road machinery and kindred products throughout the various
States and. Territories of the United States, the respondent is now
and. for more than one year last past has been giving and ofi'ering to
give to public officials and to employees of both its customers and.
prospective customers, and. its competitors' customers and prospective customers, as an inducement to influence said public officials and
employees of customers to recommend, purchase, or contract to purchase from the respondent, road machinery and kindred products,
without other consideration therefor, gratuities such as liquor, cigars,
meals, theatre tickets, and. entertainment.
PAn. 3. That in the course of its business of manufacturing and
selling road. mnchinery and kindred products throughout the various
States and. Territories of the United States, the respondent is now
and. for more than one year last past has been paying and offering
to pay the expenses of public officials and their representatives to the
n•spondent's place of business for the purpose of inspecting the respondent's products, as nn inducement to influence said public officials to purchase or contract to purchase from the respondent, road
machinery and kind.red products.
PAn. 4. That in the course of its business of manufacturing and
selling road machinery and kindred products throughout the various
States and Territories of the United States, the rcspond('nt is now
and for more than one year last past has been secretly paying and
otTering to pay to public officials, their friends and relati vcs0i"nd to
employees of both its customers and prospective customers, nnd its
competitors' customers and prospective customers, sums of money as
nn inuucement to influence said public officials and employees of customers to recommend, purchase, or contract to purchase from the
respondent, ro:\d machinery anu kindred products, or to influence
said public officials and customers to refrain from dealing or contracting to deal with competitors of the respondent.

HEPORT, MODIFIED FINDINGS AS TO TIIE FACTS, AND

onDER.
Pursuant to the provisions of an Act of Congress appmved ~ep
tember 2G, l!H4, the Federal Trade Commission issu('d. and served a
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complaint upon the rE'spondent, the Austin-'Western Road :Machinery
Company, charging it with unfair methods of competition in commerce in violation of the provisions of said act.
The respondent having entered its appearance by its respective
attorneys, and filed its answer herein, hearings were had and evidence was thereupon introduced in support of the allegations of said
complaint and on behalf of the respondent before an examiner of
the Federal Trade Commission, theretofore duly appointed.
And thereupon this proceeuing came on for final hearing, and the
Commission, having heard argument of counsel and duly considered
the record and being now fully advised in the premises, makes this
its findings as to the facts and conclusions:
FINDINGS AS TO TilE FACTS.
PARAGRAPH 1. That the respondent, Austin-,Vestern lload 1\Iachinery Company, is n. corporation, organized and existing and doing
business under and by virtue of the laws of the State of Illinois,
having its principal office and place of business at the city of Chi·
cngo, in the State of Illinois, and is now and has been for more than
one year preceding the commencement of this case engaged in manu·
fncturing nnu selling road machinery and kindred products through·
out the various States and Territories of the United States and at all
timC's has carrieu on and conducted its said business in competition
with other persons, firms, partnerships, anu corporations manufac·
turing anJ selling similar products in interstate commerce.
PAn. 2. That in the course of its businC'ss, as described in ptuagraph
1 hereof, continuously anu for more than two years immeuiately pre·
ceding the issuance of the complaint herein, there has b£'en a general
practice,. on the part of the respondent, the Austin-,Vestern Road Mn.·
chinery Company, to employ and to pay commissions to public
ollicials and public employ<'es to act as its agents to sell its goods in
political subdivisions other than those in which said officials and employees nrc ofiicially connected.
PAn. 3. That nlso in the course of its said business, continuously
nnd for more than two years immediately preceding the issuance of
the complaint herein, there hns been on the part of the said re·
spondent, n general practice to employ and pay commissions to, in
the political subdivisions in which public officials and public employees had the power to purchase the kind of goods sold by the re·
spondent, relatives und friends of such oflicials and employees, as its
agents to sell its goods therein, ns an inducement to persuade and to
cause said officials and employees to purchase or to contract to pur·
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chase for their principals, goods, wares, and merchandise from the
respondent, and to refrain from dealing with or contracting to deal
with competitors of the respondent selling the same or similar goods,
wares, and merchandise.
PAn. 4. That tho said public officials and said public employees,
who were so employed or to whom said commissions were paid by
the respondent to act as its agents. and to sell its goods in political
subdivisions other than those with which the said officials and employees are officially connected, or whose relatives and friends were
employed by or who received commissions :from the respondent, were
such public officials and such public employees whose duties in behalf
of the public in whose service they were, required them to purchase,
or to recommend the purchase of, :for their principals, the kind of
goods, wares, and merchandise mentioned in paragraph 1 hereof.
PAn. 5. That the practice of so employing and paying commissions to said officials and employees, and of so employing and paying
commissions to relatives and friends of said officials and employees,
for the purpose aforesaid, affects all of respondent's competitors and
tends to cause them to do likewise for the same purpose and with
the same effect as a means of protecting their trade and preventing
the respondent from obtaining the business enjoyed by them.
PAR. G. That as a result of the said employment and the said payment of commissions ns aforesaid the respondent adds to its cost of
doing business the amount of money paid by it ns stated in these
findings, and the cost o:f its goods, wares, and mcrch::mdise to its
customers is its cost of doing business plus its profits.
CONCLUSION,

That the practices of respondent as set forth in the nb<;rve findings
of fact are unfair methods of competition in interstate commerce
and in violation of an Act of Congress, approved September 26,
H>14, entitled "An Act to create a Federal Trade Commission, to define its powers and duties, and for other purposes."
lllODIFIED ORDER TO CEASE AND DESIST,

This proceeding having been heard by the Federal Trade Commission upon its complaint, the answer of the respondent, the testimony
and the evidence and the briefs of counsel, and the Commission
having made its findings as to the facts with its conclusion that the
respondent has violated the provisions of the Act of Congress, approved September 2G, l!H4, entitleu "An Act to create a Federal
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Trade Commission, to define its powers and duties, and for other
purposes."
It is, therefore, ordered, That the respondent, Austin-·Western
Road Machinery Company, its agents and servants, cease and desist
from employing or offering to employ officials or employees of
States or political subdivisions of the States of the United States as
its agents for the sale of its commodities in any territory other than
that which fhey officially represent (such employment in the territory in 'vhich they are officially connected being already prohibited
by law), and
2. From directly or indirectly paying, ofi'ering, or promising to
pay money or other valuable considerations to the relatives of officials having the purchasing power to induce or influence such officials to purchase the commodities sold by the respondent for the political subdivision represC'nted by them.
It is fu?·tlwr orde1·ed, That Austin-1VC'stern Road Machinery Company shall, within thirty ( 30) days, after the service upon it of a
copy of this order, fjle with the Commission a report in writing setting forth in detail the uumner and form in which it has complied
with the order to cease and desist as hereinbefore set fol'th.
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FEDERAL TRADE COMMISSION

v.
PILLING AND 1\IADELEY.
COJIIPLAINT IN TIIE liiATTER OF THE ALLEGED VIOLATION OF SECTION ti
OF AN AC'l' OF CONGHESS

Al'PI~OVED

SEPTElllllER 2G, 1914.

Docket Gf!S-Aprll 5, 1923.
SYLLADUS.

Where a corpot·atlon engaged lu the muuufadure and sale of hosiery In competition with concerns who either correctly brantled, Ja!Jeleu, anu udvet·tlseu their products with refpt·ence to composition or faileu to bt·and,
lube!, anu nt.!vertise t!1e same at all ln that respect; bruuueu, labcletl, nuvertlsctl and solu hosiery composed of sill{ and cotton ln varying proportions us " womens two tone silk ho!'e," " ladies two tone silk hose," and
"pure thread silk hose," thereby misleading a substantial part of the purchas:ug public with reference to tlte composition of saiu goods:
Jlcld, '!'!Hit such branding, labeling, advertising an<l sales, under the clrcumtslunces 8et forth, constituted an unfair methot.! of competition.

CO!o.IPLAINT.
The Fe<lcral TraJe Commission, having reason to bcli<'ve from n
preliminary investig:.ttion m:.tlle by it that Pilling alllll\Ialleky, hereinafter referred to as the respondent, lws Lccn, and now is, using
unfair methods of competition in interstate commerce, in violation of
the provisions of Section 5 of an Act of Congress, approved September 2G, 1014, entitled "An Act to create a Federal Tracie Commission, to define its powers and duties, antl for other purposes,"
unJ it appearing that a proceeuing by it in respect thereof woulJ
Le to the interest of the public, issues this complaint stating its
charges in that respect, on information ancl belief.
PAnAGHAI'H 1. That the respondent, Pilling and :Madeley, is a corporation, organizeu, existing, and doing business under and Ly virtue
of the laws of the State of Pennsylvania, having its principal office
and place of Lusiness in the city of Philadelphia, in the said State.
PAn. 2. That the respondent is engaged in the business of manufacturing and selling hosiery, and in the course of its business causes
its products, so manufactured and sold Ly it, toLe transported to the
purchasers thereof, from the State of Pennsylvunia, through and
into other Stutes of the Uniteu States, and the District of Columbia;
anJ in the conduct of such business is in Jircct, active, competition
with other persons, copartnerships, and corporations similarly engaged.
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PAR. 3. That the respondent in the course of its business as described
in paragraph 2 hereof, places upon certain lines of hosiery so manufactured, sold, and by it caused to be transported as aforesaid, and
upon the boxes in which such hosiery is eventually exhibited for sale
to the purchasing public, certain false and misleading brands and
labels, viz: " Gordon Silk Hose," "1Vomen's Two Tone Silk Hose,"
"Ladies' Two Tone Silk Hose," " Pure Thread Silk Hose," whereas
in truth and in fact the material of which such hosiery so labeled
and branded is made, is not silk, but is a composition of animal and
vegetable fiber in varying proportions; that such labels and brands
are false and misleading and are calculated to, and do, deceive the
purchasing public into the belief that such hosiery is manufactured
wholly of silk.
PAn. 4. That by reason of the facts recited, the respondent is using unfair methods of competition in interstate commerce, within the
intent and meaning of Section 5 of an Act of Congress, approved
September 26, Hll4, entitled "An Act to create a Federal Trade
Commission, to define its powers and duties, and for other purposes."
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congrt'ss approved
September 26, 1!)14, the :Federal Trade Commission issued and served
a complaint upon the respondent, Pilling and l\[adeley, charging
it with the use of unfair methods of competition in commerce, in
violation of the provisions of said act.
The rt'spondent having entered its appearance in its own proper
person and filed its answer herein, admitting all the allegations of
the complaint and each count and paragraph thereof, and having
made, executed and filed an agreed statement of facts, in which it
is stipulated and agreed by the respondent that the Federal Trade
Commission shall take such agreed statement of facts as the facts
in this case and in lieu of testimony, and proceed forthwith with such
agreed statement of facts to make its findings .as to the facts and
such order as it may deem proper to enter therein without the introduction of testimony or the presentation of argument in support
of same, and the Federal Trade Commission, having duly considered
the record and being now fully advised in the premises, makes this
its report stating its findings as to the facts and conclusion:
FINDINGS AS TO TilE FACTS.

PARAGRAPH 1. That the respondent, Pjlling and l\[adeley, is a corporation duly incorporated and doing business under und by virtue of
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the laws of the State of Pennsylvania, with its principal place of
business in the city of Philadelphia, State of Pennsylvania.
PAR. 2. That the respondent is engaged in the business of manufacturing and selling at wholesale, in the State of Pennsylvania and
in other States of the United States, hosiery, and in causing same
to be shipped and transported from the State of Pennsylvania
through and into other States of th~ United States pursuant to such
sales, in competition with other corporations, copartnerships, and
individuals engaged in similar commerce between and among the
States of the United States, and that there has been and is continuously a current of trade to and from said respondent, in said
hosiery, among and between the States of the United States.
PAn. 3. That the respondent, prior to about July 1, 1920, at about
which time the Commission commenced its investigation, in the conduct of its business as described in paragraph 2 above, sold and
shipped hosiery which was made of material derived from the cocoon
of the sill\worm and cotton in varying proportions, which it labeled,
advertised, and branded, and in packages or containers which it labeled, advertised, and branded" 1Vomen's Two Tone Silk Hose," and
"Ladies' Two Tone Silk Hose," and " Pure Thread Silk Hose."
That dealers purchasing this hosiery from respondent or from re~pondent's customers labeled, advertised, and branded as aforesaid,
offer and sell it so labeled, advertised, and branded to the general
purchasing public. That neither the said hosiery nor the boxes containing it were ·labeled, advertised, or branded with any other word
or words to indicate the character, kind, or grade of material or materials entering into the manufacture of said hosiery.
PAR. 4. That the term, "Two Tone Silk Hose," is understood by
the general purchasing public to m~an hosiery which is made entirely of material derived from the cocoon of the silkworm which,
through dyeing, is given a two-tone color or effect. That the term,
'' Pure Thread Silk Hose," is understood by the general purchasing
public to mean hosiery which is made entirely of material derived
from the cocoon of the silkworm.
PAR. 5. That many of respondent's competitors are engaged in
the sale of hosiery in States other than those in which their principal
factories or places of business are located, and in causing hosiery
Eo sold to be transported from the States in which their principal
factories or places of business are located through and into other
States of the United States pursuant to such sales. That many such
competitors, prior to July 1, 1920, sold and shipped and are now
selling and shipping in said commerce between th~ States, hosiery
which is made entirely of material derived from the cocoon of the
silkworm, which through dyeing is given a two-tone color or effect,
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which hosiery and the packages or containers for which are labeled,
advertised, and branded "Two Tone Silk Hose." That many such
competitors, prior to July 1, 1920, sold and shipped, and are now selling and shipping in said commerce between the States of the United
States, hosiery which is made entirely of material derived from the
cocoon of the silkworm, which hosiery and the packages or containers
f0r which are labeled, advertised, and branded "Pure Thread Silk
Hose."
PAn. 6. That many of I'espondent's competitors, in the course of
commerce behveen States as described in paragraph 5 above, prior to
.fnly 1, 1920, sold and shipped and are now selling and shipping,
ltosicry 'vhich is made of material derived from the cocoon of the
silkworm and of cotton in varying proportions, which hosiery and
the packages or containers for which are labeled, advertised, and
branded with no word or words descriptive of the material or materials entering into the manufacture of such hosiery. That many of
respondent's competitors, in the course of commerce between the
States as described in paragraph 5 above, prior to July 1, 1920, sold
and shipped and are now selling and shipping hosiery which is made
of material deri yed from the cocoon of the silkworm and of cotton
in varying proportions, and the labels, advertisements, and brands
on which, and on the packages or containers for which contain the
words "Silk and Cotton" or the words " Silk and Lisle."
PAR. 7. That many of respondent's competitors, in the course of
commerce between the States, as described in paragraph 5 above,
prior to July 1, 1!)20, sold and shipped and are now selling and shipping hosiery which is made of material derived from the cocoon of
the silkworm and of cotton in varying proportions, which, through
dyeing, is given a two-tone color or effect, which hosiery and the
packages or containers for which are labeled, advertised, and
branded with no word or words descriptive of the material or
materials entering into the manufacture of such hosiery. That many
of respondent's competitors, in the course of commerce between the
States, as described in paragraph 5 above, prior to July 1, 1D20,
sold and shipped, and are now selling and shipping, hosiery which
is made of material derived from the cocoon of the silkworm and
of cotton in varying proportions, which, through dyeing, is given a
two-tone color or effect, and the labels, advertisements, and brands
on which and on the packages 9r containers for which contain the
Words "Silk and Cotton,'~ or the words "Silk and Lisle."
PAR. 8. The labels or brands under which the respondent sells,
advertises, and ships hosiery, as set forth in the foregoing findings,
tend to and do mislead and deceive a substantial part of the pur-
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chasing public as to the composition of materials of said hosiery;
said labels or brands as so used by respondent cause said lwsiery
to compete unfairly with goods of its competitors in interstate commerce, who, as set forth in paragraphs 6 and 7 above, sell hosiery
made entirely of silk, or hosiery made wholly or in part of other
materials than those named, labeled, and branded, so as to indicate
the true composition thereof, or not)abeled or branded by any words
descriptive of the composition thereof.
CONCLUSION.

The practicrs of the said respondent, under the conditions and cirCUJllstancPs described in the foregoing findings, are unfair methods
of competition in interstate commerce and constitute a violation of
the Act of Congress approved September 2G, 1V14, entitled "An
Ac:t to cn'ate a Frtleral Trade Commission, to define its powers and
duties, and for other purposes."
OHDER TO CEASE AND DESIST.

This proceeding having·been heard by the Federal Trade Commission, upon the complaint of the Commission, the answer of the
respondent, and the statement of facts agreed upon by the respondent
and counsel for the Commission, and the Commission having made
its findings as to the facts with its conclusion, that the respondent
has violated the provisions of the Act of Congress approved Sep•tember 26, Hl14, entitled "An Act to create a Federal Trade Commission, to define its powers anu duties, anu for other purposes,"
It i.9 now ordered, That the respondent, Pilling anu Madeley, and
its officers, agents, representatives, servants, and employees, cease
and desist from:
1. Itepresenting by any label, brand, or advertisement that the
hosiery sold by it is silk unless such hoisery is entirely composed
throughout of silk produced from the cocoon of the silkworm, or
2. Employing the word silk as a part of any label, brand, or advertisement of hoisery which is not entirely composed throughout of
silk produced. from the cocoon of the silkworm, unless the other
material or materials useu are aptly anu truthfully named and
given equal prominence with the woru silk; except that the words
"silk boot hose" may properly he used to designate hosiery the
top, toe, lwei and sole of which is made of cotton and the remainder
of silk produced from the cocoon of the silkwonn.
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FEDERAL TRADE COMMISSION

v.
DROWN DURRELL COMPANY.
COl\IPLAlNT IN TilE 1\fATTER OF THE ALLEGED VIOLATION OF SECTION 5
OF' AN ACT OF CONGRESS APPROVED SEPTEMBER !!6 1 1914.

Docket G78-Aprll 11, 1023.
Sn.unus.
Where a corporation engaged ln the sale at wholesale of hosiery In competl·
tlon wlth concerns who either correctly branded, labeled, and advertised
their pt·ouucts with reference to composition or failed to brand, label, and
advertise the same at all ln that respect sold hosiery composed of cotton
and wool ln packages or containers branded and labeled "cashmere,"
"iine wool," "all wool," and "natural wool," thereby misleading a substantial part of the purchasing public Into believing said goods to be compoRed of wool :
1/eld, 'l'hat the sale of goods branded or labeled as above set forth constituted
an unfair method of competition.

COMPLAINT.
The Federal Trade Commission having reason to believe from
a preliminary investigation made by it that the Drown Durrell Company, hereinafter referred to as the respondent, has been and is using
unfair methods of competition in violation of the provisions of
Section 5 of an Act of Congress approved September 26, 1014, entitled "An Act to create a Federal Trade Commission, to define
its powers and duties, and for other purposes," and it appearing that
a proceeding by it in respect thereof would be to the interest of the
public, issues this complaint, stating its charges in this respect on
infor1~ation and belief as follows:
PARAGRAPH 1. That the respondent is n corporation organized and
existing under the laws of the State of Massachusetts, with its
principal place of business in the city of New York, State of New
York.
PAR. 2. That respondent is engaged in the business of selling
hosiery and underwear at wholesale, and causes the commodities
sold by it to be transported to the purchasers thereof, from the
State of New York, through and into other States of the United
States, and in the conduct of such business is in direct, active competition with other persons, partnerships, and corporations similarly
engaged.
36727°-2~VOL G-7
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PAR. 3. That respondent in the course of its business, as described
in paragraph 2 hereof, makes use of certain false and misleading
labels, which are placed upon the commodities sold by it and upon
the boxes in which such commodities are eventually exhibited to the
purchasing public when sold at retail; that hosiery and underwear
so sold by respondent, made of mixed cotton and wool, have placed
thereon and on the boxes containing same the following among other
labels, viz, ""\Vorsted," " Fine w·ool," "Merino," "All "\Vool,"
"Natural ·wool," and "Cashmere," which labels are false and misleading and are calculated to and do deceive and mislead the purchasing public.
PAR. 4. That by reason of the facts recited, the respondent is using
an unfair method of competition in commerce, within the intent and
meaning of Section 5 of an Act of Congress, entitled "An Act to
create a Federal Trude Commission, to define its powers and duties,
and for other purposes," approved September 2G, 1!>14.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress approved September 2G, 1914, the Federal Trade Commission issued and served a
complaint upon the respondent, Brown Durrell Company, charging
it with the use of unfair methods of competition in commerce, in
violation of the provisions of said act.
The respondent having entered its appearance !Jy its attorney, and
filed its answer herein, admitting all the allegations of the complaint
and each count and paragraph thereof, and having made, executed,
and filed an agreed statement of facts, in which it is stipulated and
agreed by the respondent that the Federal Trade Commission shall
take such agreed statement of facts as the facts in this case and in
lieu of testimony, and proceed forthwith with such agreed• statement of facts to make its findings as to the facts and such order as it
may' deem proper to enter therein without the introduction of testimony or the presentation of argument in support of same, and the
Federal Trade Commission, having duly considered the record and
being now fully advised in the premises, makes this its report stating its findings as to the facts and conclusion:
FINDINGS AS TO THE FACTS.

PARAGRAPH 1. Respondent, Brown Durrell Company, is a corporation created and existing under the laws of the State of Massachusetts, with its principal office and place of business in the city of
New York, State of New York, where it is engaged in the business

BROWN DURRELL CO,
7!)

81

Findings.

of selling hosiery at wholesale in the State of New York and
throughout the various other States of the United States and the
District of Columbia, and causing same to be shipped and transported in commerce from the State of New York through and into
the various States of the United States and the District of Columbia,
in direct competition with various other firms, corporations, and
partnerships similarly engaged.
PAR. 2. That the respondent, prior and up to June 1, 1920, in the
conduct of its business as described in paragraph 1 above, sold and
shipped to retail dealers hosiery made of mixed cotton and wool in
packages or containers labeled and branded "Cashmere" and "Fine
'Vool" and "All ·wool" and "Natural 'Vool." That in all instances
the hosie;ry itself bore no label or brand to indicate the character,
kind, or grade of material or materials entering into the manufacture of said hosiery. The boxes containing it, in some instances,
were not labeled or branded with any other word or words to indicate the character, kind, or grade of material or materials entering
into the manufacture of said hosiery. That some retail dealers
purchasing this hosiery from respondent or from respondent's customers, labeled, advertised, and branded as aforesaid, place it and
display it on their shelves in the packages or containers, labeled and
branded as aforesaid, and sell said hosiery to the purchasing public
from said boxes.
PAR. 3. That the word "Cashmere" when applied to hosiery without any other word or words descriptive of the character, kind, or
grade of material or materials from which said hosiery is fabricated,
signifies and is understood by a substantial part of the purchasing
public to mean hosiery made entirely of high-grade wool. The
term "Fine ·wool" when applied to hosiery without any other word
or words descriptive of the character, kind, or grade of material or
materials from whjch said hosiery is fabricated, s.ignifies and is
understood by a substantial part of the purchasing public to mean
hosiery made entirely of wool. The term "All 'Vool" when applied
to hosiery without any other word or words descriptive of the character, kind, or grade of material or materials from which said
hosiery is fabricated, signifies and is understood by .a substantial
part of the purchasing public to mean hosiery made entirely of
wool. The term "Nat ural 'Vool'' when applied to hosiery without
any other word or words descriptive of the character, kind, or grade
of material or materials from which said hosiery is fabricated,
signifies and is understood by a substantial part of the purchasing
public to mean hosiery made entirely of wooL
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PAR. 4. A number of respondent's competitors, engaged in interstate commerce as aforesaid, have sold and shipped, and now sell
and ship hosiery which is made of wool and cotton in approximately
· equal proportions, which hosiery and the packages and containers of
which are labeled, ad,;ertised, and branded with the words "'Vool
and Cotton," or with no word or words descriptive of the materials.
A number of respondent's compct~tors, in interstate commerce as
aforesaid, have sold and shipped, and now sell and ship, hosiery
made of high-grade wool and cotton in approximately equal proportions, whieh hosiery and the packages and containers of which are
labeled, advertised, and branded "Cashmere and Cotton," or with no
word or words descriptive of said materials.
PAR. 5. The labels or brands under which the respondent sells
and ships hosiery, as set forth in the foregoing findings, tend to and
do mislead and deceive a substantial part of the purchasing public
as to the composition of materials of said hosiery; said labels or
brands as so used by respondent cause said hosiery to compete
unfairly with goods of its competitors in interstate commerce, who,
as set forth in paragraph 4 above, sell hosiery made of wool and
cotton in approximately equal proportions; or hosiery made wholly
or in part of other materials then those named, and labeled or
branded so as to indicate the true composition thereof, or not labeled
or branded by any words descriptive of the composition thereof.

CONCLUSION.

The practices of the said respondent, under the conditions and
circumstances described in the foregoing findings, are unfair
methods of competition in interstate commerce and constitute a
violation of the Act of Congress approved September 26, 1914,
entitled "An Act to create a Federal Trade Commission, to define
its powers and duties, and for other purposes."
ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commission, upon the complaint of 'the Commission, the answer of the
respondent, and the statement of facts agreed upon by the respondent and counsel for the Commission, and the Commission having
made its findings as to the facts with its conclusion, that the respondent has violated the provisions of the Act of Congress approved
September 26, 1914, entitled "An Act to create a Federal Trade Commission, to define its powers and duties, and for other purposes,"
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It is now ordered, That the respondent, Brown Durrell Company,
and its officers, agents, representatives, servants, and employees, cease
and desist from directly or indirectly:
1. Using as labels or brands on hosiery sold by it, or on the containers thereof, or in advertisements thereof, the word "Cashmere,"
(I) unless the hosiery so labeled, branded, or advertised be composed
entirely of wool of a high grade, or (2) unless, when the hosiery is
composed partly of cashmere, it is accompanied by a word or words
aptly and truthfully describing the other material or materials of
which the hosiery is in part composed.
2. Using as labels or brands on hosiery sold by it, or on the cont:l iners thereof, or in ad verLiscments thereof, the words " Fine 'Vool,'•
(1) unless the hosiery so labeled, branded, or advertised be composed
entirely of wool, or (2) unless, when the hosiery is composed partly
of wool, it is accompanied by a word or words aptly and truthfully
describing the other material or materials of which the hosiery is in
pa1:t composed.
3. Using as labels or brands on hosiery sold by it, or on the containers thereof, or in advertisements thereof, the words "All 'Vool,"
(I) unless the hosiery so labeled, branded, or advertised. be composed
entirely of wool, or (2) unless, when the hosiery is composed partly
of wool, it is accompanied by a word or words aptly and. truthfully
uescribing the other material or materials of which the hosiery is in
part composed.
4. Using as labels or brands on hosiery sold by it, or on the containers thereof, or in advertisements thereof the words "Nat ural
Wool," (1) unless the hosiery so labeled, branded, or advertised be
composed entirely of wool, or (2) unless, when the hosiery is composed partly of wool, it is accompanied by a word or words aptly
and truthfully describing the other .material or materials of which
the hosiery is in part composed.
Respondent is further ordered, To file a report in writing with the
Commission sixty (60) days from notice hereof, stating in detail the
tuanner in which this order has been complied with and conformed to.
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FEDERAL TRADE COMMISSION

v.
ARISTO HOSIERY COUPANY.
COMPL..4.INT IN THE l\IATTER OF TilE ALLEGED VIOLATION OF SF.CTION G OF
AN ACT OF CONGRESS APPROVED SEPTEMBER 26; 1014.

Docket 685-April 11,

1()~3.

SYLLABUS.

Where a corporation engnged in the sale nt wholesale of hosiery, in competition
with concems who either correctly branded, labeled, and advertised their
products with reference to composition, or failed to brand, label, and advertise the same at all in that respect, sold hosiery composed of cotton
and wool in approximately equal proportions labeled, branded, and advertised as "worsted ribbed hose," "wool fashioned hose," "women's
black cashmere hose," "fashioned cashmere hose," "women's black wool
hose fashioneu," and "Indies' high graue cashmere": thereby rnisleacling
a substantial part of the purchasing public into believing said goous to be
composed of wool:
Held, That the sale of goods labeled, branded, and advertised as above set forth
constituted nn unfair methou of competition.

COMPLAINT.
The Federal Trade Commission, having reason to believe from
a preliminary investigation made by it that the Aristo Hosiery
Company, hereinafter referred to as respondent, has been and is
using unfair methods of competition in violation of the provisions
of Section 5 of an Act of Congress approved September 26, 1014, entitled "An Act to create a Federal Trade Commis::.ion, to define its
powers an<.l duties, and for other purposes," and it appearing that
a proceeding by it in respect thereof would be to the interest of the
public, issues this complaint, stating its charges in this respect on information and belief as follows:
PARAGRAPH 1. That the respondent is a corporation organized and
existing under the laws of the State of New York, with its principal
place of business in the city of New York, in said State.
PAR. 2. That respondent is engaged in the business of manufacturing . and selling hosiery, and causes hosiery sold by it to bt3
transported to the purchasers thereof, from the State of New York;
through and into other States of the United States, and carries on
such business in direct, active competition with other persons, partnerships, and corporations similarly engaged,
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PAR. 3. That respondent, in the course of its business as described in paragraph 2 hereof, places or causes to be placed upon
hosiery sold by it, made of cotton and wool in approximately equnl
proportions, and upon the boxes in which such hosiery is eventually
offered for sale by the retail dealers to the purchasing public certaill
:false and deceptive labels, among which are the following: "Worsted
Ribbed Hose," " 1Vorsted Fashioned Hose," " 1Vool Fashioned
Hose," "1Vomen's Black Cashmere Hose," " Black Cashmere,"
"Fashioned Cashmere Hose," "1Vomen's Black 1Vool Hose Fashioned,"" Ladies' High-Grade Cashmere"; which labels are false and
misleading and are calculated to and do mislead and deceive the purchasing public.
PAR. 4. That by reason of the facts recited, the respondent is
using an unfair method of competition in commerce, within the
intent and meaning of Section 5 of an Act of Congress, entitled
"An Act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes," approved September 26, 1914.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress approved September 26, 1914, the Federal Trade Commission issued and served
a complaint upon the respondent, Aristo Hosiery Company, charging it with the use of unfair methods of competition in commerce, in
violation of the provisions of said act.
The respondent having entered its appearance in its own proper
person and filed its answer herein, admitting all the allegations of
ihe complaint and each count and paragraph thereof, and having
made, executed, and filed an agreed statement of facts, in which
it is stipulated and agreed by the respondent that the Federal
Trade Commission shall take such agreed statement of facts as the
facts in this case and in lieu of testimony, and proceed forthwith
with such agreed statement of facts to make its findings as to the
facts and such order as it may deem proper to enter therein without
the introduction of testimony or the presentation of argument in
support of same, and the Federal Trade Commission, having duly
considered the record and being now fully advised in the premises,
makes this its report stating its finding as to the facts and conclusion.
FINDINGS AS TO THE FACTS.

PARAGRAPH 1. That the respondent, Aristo Hosiery Company, is
a corporation duly incorporated and doing business under and by
Yirtue of the laws of ~he State of New York, with its principal
place of business in the city of New Y0rk, State of New York.
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PAR. 2. That the respondent is engaged in the business of selling
hosiery, and in causing such hosiery, when sold, to be shipped and
transported from the State of New York through and into other
States of the United States pursuant to such sales.
PAR. 3. That the respondent, prior to March 1, 1!)20, in the conduct of its business as described in paragraph 2 above, sold and
shipped hosiery made of cotton and wool in approximately equal
proportions, labeled, advertised, and branded, and in packages or
containers labeled, advertised, and branded" ·worsted Ribbed Hose,"
and" \Vool Fashioned Hose," and" \Vomen's Black Cashmere," and
" Fashioned Cashmere Hos('," and "\Vomen's Black \Vool Hose
Fashioned," and "Ladies' High Grade Cashmere." That neither the
said hosiery nor the boxes containing it were labeled, advertised,
or branded with any other word or w·ords to indicate the character,
kind, or grade of material or materials entering into the manufacture of said hosiery. That some retail dealers purchasing this
hosiery from respondent, or from respondent's customers, labeled,
advertised, and branded as aforesaid, place it and display it on their
shelves in the packages or containers, labeled and branded as aforesaid, and sell said hosiery to the purchasing public from said boxer;;.
PAR. 4. That the word" Worsted," when applied to hosiery without any other word or words descriptive of the kind or grade of
materials, signifies and is understood by a substantial part of the
purchasing public to mean hosiery which is made entirely of wool.
That the word "\Vool," when applied to hosiery v·:ithout any other
word or words descriptive of the kind or grade of materials, signifies
and is understood by a substantial part of the purchasing public to
m('an hosiery made entirely of wool. That the word "Cashmere,"
when applied to hosiery without any other word or words descriptive
of the kind or grade of materials, signifies and is understood by n
substantial part of the purchasing public to mean hosiery made
entirely of a high-grade wool.
PAR. 5. A number of respondent's competitors, in the selling of
hosiery, are engaged in interstate commerce selling and shipping
their goods from one State into another. That a number of such
competitors have sold and shipped, and now sell and ship in said
commerce between the States, hosiery which is made entirely of
wool, which hosiery and the packages or containers of which are
labeled, advertised, and branded "\Vorsted." That a number of
such competitors have sold and shipped, and now sell and ship in
commerce between the States, hosiery which is made entirely of
wool, which hosiery and the packages or containers of which arc
labeled, advertised, and branded "'Vool." That a number of such
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competitors have sold and shipped and now sell and ship in commerce between the States, hosiery which is made entirely of a highgrade wool, which hosiery and the packages or containers of which
are labeled, advertised, and branded "Cashmere."
PAn. 6. That a number of respondent's competitors,· engaged in
interstate commerce as aforesaid, have sold and shipped and now sell
and ship, hosiery which is made of wool and cotton in approximately
equal proportions, which hosiery and the packages or containers of
which are labeled, advertised, and branded with the words "'Vool
and Cotton," or " 'Vorsted and Cotton," or " Cashmere and Cotton,"
or with no word or words descriptive of the materials.
PAn. 7. The labels or brands under which the respondent sells,
advertises, and ships hosiery, as set forth in the foregoing findings,
tend to and do mislead and deceive a substantial part of the purchasing public as to the composition of materials of said hosiery;
said labels or brands as so used by respondent cause said hosiery to
compete unfairly with goods of its competitors in interstate commerce, who, as set forth in paragraphs 5 and 6 above, sell hosiery
made entirely of worsted, wool, wool and cotton, worsted and cotton,
or .cashmere and cotton; or hosiery made wholly or in part of other
materials than those named, and labeled or branded so as to indicate
the true composition thereof, or not labeled or branded by any words
descriptive of the composition thereof.
CONCLUSION.

The practices of the said respondent, under the conditions and circumstances described in the foregoing findings, are unfair methods
of competition in interstate commerce and constitute a violation of
the Act of Congress approved September 26, 1914, entitled "An Act
to create a Federal Trade Commission, to define its powers and
duties, and for other purposes."
OnDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commission, upon the complaint of the Commission, the answer of the respondent, and the statement of facts agreed upon by the respondent
and counsel for the Commission, and the Commission having made
its findings as to the facts with its conclusion, that the respondent
has violated the provisions of the Act of Congress approved September 26, 1914, entitled "An Act to create a Federal Trade Commission, to define its powers and du~ies, and for other purposes,"
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It i.~ now oraerea, That the respondent, Aristo Hosiery Company,
and its officers, agents, representatives, servants, and employees,
cease and desist from directly or indirectly:
1. Using as labels or brands on hosiery sold by it, or on the containers thereof, or in advertisements thereof, the word "Cashmere,"
(1) unless the hosiery so labeled, brandeu, or advertised be composed
entirely of wool of a high grade, or· (2) unless, when the hosiery is
composed partly of cashmere it is accompanied by a word or words
aptly and truthfully describing the other material or materials of
which the hosiery is in part composed.
2. Using as labels or brands on hosiery sold by it, or on the containers thereof, or in advertisements thereof, the word "·wool," ( 1)
unless the hosiery so labeleu, branded, or advertised be composed
entirely of wool, or (2) unless, when the hosiery is composed partly
of wool, it is accompanied by a word or words aptly and truthfully
describing the other material or materials of which the hosiery is in
part composed.
3. Using as labels or brands on hosiery sold by it, or on the containers thereof, or in advertisements thereof, the word " ·worsted,"
(1) unless the hosiery so labeled, branded, or advertised be composed
partly of wool, it is accompanied by a word or words aptly and
truthfully describing the other material or materials of which the
hosiery is in part composed.
Respondent is further orderea, To file a report in writing with the
Commission sixty (60) days from notice hereof, stating in detail the
manner in which this order has been complied with and conformed to.
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FEDERAL TRADE COMMISSION
v.
AMERICAN FILM COMPANY.
COMPLAINT IN TilE 1\IATTER OF TilE ALLEGED VIOLATION OF 8ECTION II
OF AN ACT OF CONGRESS APPROVED SEPTEliiBER 26, 1914.

Docket 003-April 11, 1023.
SYLLABUS.

Where a corporation engaged in the business of distributing, selling, and leasing
motion pictures and photo plays, retitled, reissued, and exploited certain
photo plays theretofore issued and exploited by 1t under their original
titles, without stating or indicating in the negotiations and contracts .ot
lease, or in the advertising matter used either in offering the pictures to
exhibitors, or to the public, that the same were r.eissues; with the result
that exhibitors and their patrons were misled into believing said reissues
to be ne'w pictm·es:
llcld, That such practices, under the circumstances set forth, constituted unfair
methods of competition.

COMPLAINT.
Acting in tpe public interest pursuant to the provisions of an Act
of Congress, approved September 26, 1014, entitled "An Act to create
a Federal Trade Commission, to define its powers and duties, and for
other purposes," the Federal Trade Commission charges that the
American Film Company, hereinafter referred to as respondent
has been and is using unfair methods of competition in commerce
in violation of the provisions of Section 5 of said Act, and states
its charges in that respect as follows:
PAuAGRAl'II 1. That the respondent is a Virginia corporation with
its principal office and place of business located in the city of Chicago,
State of Illinois, now and at all times mentioned engaged in the business of distributing, leasing, and selling motion picture films throughout the United States in direct competition with other persons, firms,
copartnerships, and corporations similarly engaged.
PAn. 2. That the respondent from its principal office in the city
of Chicago makes and enters into contracts of lease or sale for the
positive prints of motion picture films which when projected through
a machine depict what is known as a motion picture or photo play,
with exhibitors throughout the United States by correspondence
and traveling salesmen and through its branch offices and local representatives and causes such film, together with great quantities of
advertising matter, to be packed, moved, and transported by common
carrier to the theaters of these exhibitors located in the principal
cities and towns of the Unitccl St!l:tcs, where they were dis:rlayed o:r
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exhibited to the public, aiter which they are similarly packed, moved,
anu transported to other theaters in different States for exhibition;
and there is continuously and has been at all times herein mentioned
a constant current of trade and commerce in such motion picture
films between and among the several States of the United States and
in particular from different States of the United States through other
States in and to the city of Chicago, State of Illinois, and therefrom
through, in, and to other States of the Uniteu States and the District
of Columbia.
PAR. 3. That after a photo play has been exhibited generally to
the public throughout the United States, in the course of which the
film has traveled from city to city and passed a great number of
times through projecting machines, such films become second class
or old for the reason that having been once generally exhibited to the
public they no longer possess novelty or newness and because through
such usage frequently a film becomes scratched, marred, or otherwise
mechanically injured so that it can not be projected upon the screen
with satisfactory clearness and lack of blemish. The films thus
exhibited throughout the United States and thereafter released and
distributed by the producer for rcexhibition are known to the trade
and are hereinafter called reissues, and such reissues bring lower
prices than films never before released and exhibited. It is the custom and usage of the trade, and it was so understood between respondent and its customers, that unless otherwise specifically agreed between dealer and exhibitor the films released shall depict new photo
plays not theretofore exhibited or shown to the public in the
locality in which exhibitor's theater is located, and it is also customary for the dealer to furnish in connection with the films sold
or leased posters, bills, lantern slides, lobby cards, and other advertising matter to be used by the exhibitor in announcing and exploiting
the exhibition of such films to the public.
PAR. 4. That prior to the year Hll9 the respondent released certain films theretofore produced by it which depicted photo plays
titled, respectively, The Mate of the Sally Ann, Snap Judgment, The
Torch Dearer, In Dad, Faith, Annie for Spite, The Manager of the
D. & A., Judith of the Cumberlands, The Frame Up, l\Iy Fighting
Gentleman, Youth's Endearing Charms, The Marriage Bargain, The
Diamond Runners, The Lass of the Limberlands, and New York
Luck, and thereafter distributed, leased, and advertised the same,
and these films were extensively exhibited to the public in theaters
throughout the United States and became well known to the motion
picture theater going public under and by their respective titles. In
the years uno and 1020 the respondent in the conduct of its business
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as aforesaid reissued such .films afte"r adding thereto in some instances an inconsequential amount of new or additional matter un<ler
new titles, respectively, as follows, to wit: Peggy Rebels, Slam
Bang Jim, From the 'Vest, Quick Action, The Virtuous Outcast,
Sally Shows the 'Vay, The Man from l\Ie<licine Hat, The Moonshine
l\Ienace, High Gear Jeffrey, a Rough Shot Fighter, Youth's Melting
Pot, The Innocence of Lizette, A Crook's Romance, The Loggers
of Hell Roarin' Mountain, and A Live Wire Hick, and. released,
<listribute<l, a<lvertised, and leased such reissues without apprising
the public of the fact that they were reissues being distributed under
new titles and without indicating or stating the same in either the
photo plays themselves or in the posters, bills, slides, louby cards,
and. other advertising matter furnished by the respondent and used
in exploiting such exhibitions; and such ad vert ising matter either
wholly failed to state or set forth that these films had been formerly
released under the aforesaid old. titles or contained equivocal statements in this respect printed in such type as not to Le readily observed, and which did not fairly convey the information that such
films were reissues, and the respondent did not in any manner disclose to the exhibitors that such films were reissues, but on the contrary supplied the same in the or<linary course of Lusiness as and for
new releases and charged the exhibitors for the privih•ge of exhibiting the same the price regularly charged for the right to exhiuit
new or current releases; and said exhibitors upon receiving these reissues and advertising matter exhibited the same to the public and
used the advertising to exploit such exhibition without knowing and
therefore without disclosing to the public the fact that the films
were reissues. In some of the photo plays <lepicted by these films
the leading roles had been enacted by an actor or actress in the
employ of the respondent who had become well known to and
popular with the general public, commonly kno\vn as stars, and the
popularity of these photo plays had originally largely depended
upon the fact that such stars enacted the leading rOles and in some
instances the stars who had. enacted such leading rOles as aforesaid
had severed their connection with the respondent before the time
said plays were reissued aml had entered. the employment of competitors of the respon<lent, and at the time these reissues were being
distributed. and exhibited such stars were appearing in productions
of these competitors and len<ling thereto the same value and popularity. That the reissuing, leasing, and advertising of such films
as aforesaid had the capacity and tendency to and did mislead and
deceive exhibitors and cause them to believe that they were leasing
and. exhibiting new films never before released, and similarly caused
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their patrons to attend exhibitions of such films in the belief that they
were to see new photo plays never theretofore shown, and by reason
thereof injuring the reputations of such exhibitors and causing
them to lose the good will and patronage of the motion picture going
public, and had the further capacity and tendency unduly to hinder
competitors of the respondent who did not release, distribute, lease,
advertise, and exhibit reissued films under new titles, and to discredit
the stars who enacted the leading roles in such reissues, and to discredit the productions of competitors of respondent in which said
stars were appearing before the public at the same period of time
that these reissues were being similarly exhibited, and thus to
prejudice the public against said stars and said competing productions.
PAn. 5. That the above alleged acts and things done by respondent
are all to the prejudice of the public and respondent's said competitors and constitute unfair methods of competition in commerce,
within the intent and meaning of Section 5 of an Act of Congress,
entitled "An Act to create a Federal Trade Commission, to define
its powers and duties, and for other purposes," approved September 2G, IV14.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress, approved September 2G, 1914, entitled" An Act to create a Federal Trade Commission, to define its powers and duties, and for other purposes," the
Federal Trade Commission issued and served a complaint upon the
respondent, American Film Company, charging it with the use of
unfair methods of competition in violation of the provisions of said
Act.
The respondent, American Film Company, having filed its answer,
hearings were had and evidence was introduced in support of the
complaint and on behalf of the respondent before an examiner of the
Federal Trade Commission theretofore duly appointed, at which
hearings the respondent appeared and was represented by counsel.
And thereupon this cause came on for final hearing upon the complaint and the answer thereto, brief by the Commission, report of
the trial examiner, and was argued by counsel, and the Commission
having duly considered the record and being now fully advised in
the premises, makes this its findings as to the facts and conclusion:
FINDINGS AS TO THE FACTS.
PARAGRAPH 1. The respondent, the American Film Company, is
and at all times hereinafter mentioned was a corporation organized
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and existing under and by virtue of the laws of the State of Virginia,
with its principal office and place of business in the city of Chicago,
State of Illinois, and engaged in and throughout the various Territories and States of the United States in the business of distributing,
leasing, and selling motion pictures and photoplays to owners and
operators of motion picture theaters (hereinafter called exhibitors)
for exhibition to the public, and is similarly engaged in distributing
motion pictures and photo plays to persons, partnerships, and corporations (hereinafter called state-righters) for limited redistribution to exhibitors within specified territories. In the conduct of such
business, respondent is now and at all times hereinafter mentioned
was in competition with other persons, partnerships, and corporations similarly engaged in the business of distributing, leasing, and
selling motion pictures and photo plays.
PAR. 2. In distributing to exhibitors and state-righters its motion
pictures respondent's method of doing business is as follows: It
makes positive photographic prints of motion pictures and photo
plays previously produced by it, which prints it arranges and packs
in such a manner as to be adapted for use in motion-picture projecting machines. These positive prints are hereinafter mentioned
simply as prints. Such prints are shipped from respondent's aforesaid place of business in the city of Chicago to its local leasing
agents in various States throughout the United States and to said
5tate-righters, both of whom in turn deliver them t_o exhibitors for
presentation to the public. The motion pictures and photo plays
thus furnished for exhibition are known to the trade as and are
hereinafter called releases. In the instances in which the prints are
distributed by respondent itself to the exhibitors, there are contracts
of lease exe~uted between the exhibitors and the Chicago office of
respondent, by the terms and provisions of which respondent undertakes to supply prints of certain named releases to the exhibitors,
together with the right to exhibit them for a stated period in consideration of a stipulated sum, which the exhibitors agree to pay.
PAR. 3. When a motion picture or photo play has run the usual
course of exploitation and exhibition generally throughout the
United States, or any considerable portion thereof during one or
more theatrical seasons, and demand therefor andjor exploitation
thereof have practically ceased, so that the picture has for a substantial length of time had no appreciable amount of projection in
motion-picture theaters generally throughout the United States or
any considerable portion thereof; then, if a new exploitation of such
picture is made by the producer or a distributor, during a subsequent theatrical season, together with a fresh complement of ad-
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vertising matter, in an effort to lease to exhibitors new or old prints
of the photographic negative of such former production of scenes
and action, the act of the producer or distributor in so doing is
commonly and generally known and designated by the trade and the
public as the reissue of the picture. When a new title is given to a
picture upon its reissue, as above described, it is the well established
and generally accepted and practiced custom and usage in the industry to append a statement to the main titles, on the films, and in
the advertising and publicity matter, and in the contracts of lease
to exhibitors, that the picture is a reissue or revival of a picture of
a stated title.
PAn. 4. Some time prior to the year of 1917 the respondent released
the following motion pictures:
The Mate of the Sally Ann.
Snap Judg-ment.
New York Luck.
My Fighting Gentleman.
'l'he Innocence of Llzette.
Faith.
The Torch Dearer.
'l'he Manager of the D. & A.

Youth's Endearing Charm.
The Frame Up.
The Lass of the Llmberlands.
In Dad.
Annie for Spite.
,ludith of the Cumberlan<ls.
The Diamond Runners.

Beginning with the year 1V15 these pictures were distributed for
the respondent by Mutual Film Corporation and its successor, Exhibitors' 1\futual Distributing Corporation, and during such -distribution they were extensively exploited and exhibited throughout
the entire United States. Demand therefor having ceased, about half
of these pictures were withdrawn from the market in the year of
1V17; and due to a severance of relations between such distributors
and respondent, and also due to cessation of demand therefor, the
remainder were withdrawn from the market in HH8.
PAn. 5. During the years of 1V19 and 1!)20 respondent reissued
such old pictures under new titles as follm"s, respectively:
I'Pggy llebels.
Slam Dang Jim.
A Llve-W!re Illck.
Youth's Melting Pot.
Illgh Gear Jeffrey.
The Log~rrs of Hell noarln' 1\fountnln.
A Rough Shod Fighter.
Tile Marriu;:-e Bargain.

The Virtuous Outcast.
From the West.
Quick Action.
~nlly Shows the Wny.
'!'he Moonshine 1\tC'nace.
A Crook's llomunce.
The l\lan from l\lediclne Hat.

These reissued pictures were distributed to exhibitors in some
instances directly by respondent and in other instances by staterighters. By these means such pictures were furnished to exhibitors
throughout the various States of the United States and were by
them exhibited to the public.
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PAR. 6. Under both of these methods of distribution, the advertising matter used in offering the pictures to the exhibitors, and
used by the exhibitors in offering the pictures to the public, was
furnished by respondent. Such advertising matter conspicuously
displayed the new titles in large type, followed in small type by the
words "Adapted from," which were followed in turn by the old
titles in much smaller type than the new titles. In case of three of
these reissues, namely, "Sally Shows the "\Vay," "Quick Action,"
and "The :Man from Medicine Hat," the advertising, which was
furnished by respondent to exhibitors for use by them in offering
the pictures to the public, had the word "formerly" in place of the
words "Adapted from" preceding the old titles as above described;
but the advertising furnished by respondent for use by its salesmen
and by state-righters in offering such pictures to exhibitors, in all
cases contained the words "Adapted from " as first above described.
PAR. 7. The contracts of lease under which respondent furnished
these pictures to exhibitors in the States of New York and New
Jersey did not disclose that the pictures to be furnished would be
reissues. The salesmen of respondent, in the course of negotiations
leading up to and consummating said contracts of lease with said
exhibitors, furnished no information to such exhibitors to the effect
that such pictures were reissues.
PAR. 8. Said advertising matter so furnished by respondent, and
used by both respondent and said state-righters in offering such
pictures to exhibitors, and used, in turn, by the exhibitors in advertising such pictures to the public, contained no matter, statement, or
information which in any manner gave notice that such reissued
pictures formerly had been released ami exhibited to the public
under other titles.
PAR. 10. The acts and conduct of respondent in so offering and
holding out its said reissued pictures to the trade and general public
as aforesaid, caused exhibitors and exhibitors' patrons in the States
of New York and New Jersey to believe that these reissued motion
picture photoplays were new pictures, whereas in truth and in fact
they were reissues. The acts and conduct of respondent in so offering and holding out its said reissued pictures to the trade and general public as aforesaid, had the capacity and the tendency to cause
exhibitors and exhibitors' patrons in various States of the United
States to believe that these reissued motion picture photoplays were
new pictures, whereas in truth and in fact they were reissues.
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CONCLUSION.

That the practices of the said respondent, under the conditions and
circumstances described in the foregoing findings, are unfair methods o:f competition in interstate commerce, and constitute a violation of the Act of Congress approved September 26, 1914, entitled
"An Act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes." ·
ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commission upon the pleadings, the testimony and evidence received by
an examiner duly appointed by the Commission, the report of said
examiner upon the facts and conclusion, the exceptions thereto,
and the brief of counsel for the Commission, and the Commission
having made its findings as to the facts and its conclusion that the
respondent has violated the provisions of an Act of Congress, ap- ·
proved September 26, 1914, entitled "An Act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes,"
Now, therefore, it is ordered, That the respondent, American Film Company, its agents, servants, and employees, cease and
desist from, directly or indirectly, advertising, selling, or leasing, or
offering to sell or lease, reissued motion picture photo plays under
titles other than those under which such photo plays were originally
issued and exhibited, unless the former titles of such photo plays
and the fact that they theretofore have been exhibited under such
former titles, be clearly, definitely, distinctly, and unmistakably stated
and set forth, both in the photo play itself and in any and all advertising matter used in connection therewith, in letters and type equal
in size and prominence to those used in displaying the new titles.
And it is further ordered, That the r~spondent, American Film
Company, shall file with the Commission, within thirty (30) days
from the date of this order, its report in writing stating the manner
and form in which this order has been conformed to.
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FEDERAL TRADE COMMISSION

v.
ELI HYMAN AND LOUIS l\1. ZASLA V, PARTNERS, DOING
BUSINESS UNDER THE NAl\IE AND STYLE OF HYMAN
AND ZASLAV.
COl\U'LAINT IN THE MATTER OF TilE ALLEGED VIOLATION OF SECTION
OF AN ACT 0.1!' CONGRESS APPROVED SEPTEMBER 26, 1914,
Docket 948-April 11,

5

1!)~3.

SYT..LABUS.

Wl1ere a firm engaged In the sale to dealers of toilet articles composed of
nitrated cellulose grained to simulate Ivory; with a capacity and tendency
to mislead and deceive a substantial part of the purchasing public, inuelibly branded and labeled said toilet articles "French Ivory" and so sold
the same; with the result that unscrupulous dealers were enabled to misrepresent such articles, and with a capacity and tendency to Induce consumers to purchase the same as and for ivory:
Held, 'l'hat such misbranuing, under the circumstances set forth, constituted
an unfair methou of competition.

COMPLAINT.
Acting in the public interest pursuant to the provisiOns of an
Act of Congress approved. September 2G, 1914, entitled "An Act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes," the Federal Trade Commission charges
that Eli Ifyman and Louis l\1. Zaslav, partners, doing business under
the name and .style of Hyman & Zaslav, hereinafter referred to as
respondents, have been and are using unfair methods of competition
in commerce, in violation of the provisions of Section 5 of said Act,
and states its charges in that respect as follows:
PARAGRAPH 1. Respon<lents, Eli Hyman and Louis l\I. Zaslav, n.re
partners, doing business under the name and style of Hyman &
Zaslav, at 83 Bowery, New York City. They are now and at all
times hereinafter mentioned have been engaged in the jobbing of
silverware, toilet articles, and novelties, and in the conduct of said
business cause said silverware, toilet articles, and novelties, so· dealt
in by them, to be transported to wholesale and retail dealers thereof
from the State of New York through and into other States of the
United States. In the course of said business respondents continuously have been and are now in competition with other persons,
partnerships, and corporations engaged in similar business in interstate commerce.
PAR. 2. Respondents for the two years last past have been
dealing in toilet articles composed. of nitrated cellulose grained to
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imitate ivory, which are purchased from several different manufacturers in a finished state; for more than two years last past they
labeled or branded, and are now labeling and branding, said toilet
articles "French Ivory"; and in the course of said business for more
than two years last past respondents have sold said toilet articles
to wholesale and retail dealers thereof as "French Ivory," so that
said wholesale and retail dealers are ei1abled to and do sell said toilet
articles to the consuming public as "French Ivory."
PAR. 3. The words "French Ivory" used by respondents in
branding or labeling their toilet articles as aforesaid, signify to and
are understood by a substantial part of the purchasing public to
mean ivory; and as used by said respondents as aforesaid they are
false and tend to mislead the purchasing public to believe the articles
so branded or labeled are composed of genuine ivory.
PAR. 4. There are a considerable number of dealers in toilet
articles manufactured from genuine ivory. There are also many
dealers in toilet articles manufactured from nitrated cellulose who
do not brand or label their toilet articles " French Ivory " or sell
said toilet articles as "French Ivory" or otherwise indicate to the
purchasing public that their toilet articles are manufactured from
ivory.
PAR. 5. The above alleged acts and things done by respondents
are all to the prejudice of the public and of respondents' competitors,
and constitute unfair methods of competition in commerce within
the intent and meaning of Section 5 of an Act of Congress, entitled
" An Act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes," approved September 26, 1914.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress approved September 26, 1014, the Federal Trade Commission issued and served
its complaint upon the respondents, Eli Hyman and Louis M. Zaslav,
partners, doing business under the name and style of Hyman &
Zaslav, charging them with the use of unfair methods of competition in violation of the provisions of said act. The respondents
having entered their appearance and filed their answer herein, a
statement of facts was agreed upon by counsel for the Commission
and counsel for respondent, to be taken in lieu of evidence. And
thereupon this proceeding came on for final hearing, and the Commission having duly considered the record and being now fully
advised in the premises makes this its findings as to the facts and
conclusion:
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FINDING AS TO THE FACTS.

PARAGRAPH 1. Respondents, Eli Hyman and Louis l\f. Zaslav, are
nnd have been since 1915, partners, doing business at 83 Bowery, New
York City, under the name and style of Hyman & Zaslav. They
are now and at all times hereinafter mentioned have been engaged
in the jobbing of silverware, toilet articles, and novelties, and in
the course and conduct of their business sell such silverware, toilet
articles, and novelties to wholesale and retail dealers throughout
the eastern portion of the United States, and cause such products
so sold by them to be transported to the purchasers thereof from
the State of New York through and into other States of the United
States. In the course of said business respondents continuously
have been and are now in competition with other persons, partnerships, and corporations engaged in similar business in interstate
commerce.
PAR. 2. The toilet articles dealt in by respondents are composed of
nitrated cellulose, grained to simulate ivory, and are procured by
them from a number of different manufacturers. For more than
two years prior to the issuance of the complaint herein, respondents
purchased such toilet articles in a finished state but unmarked, and
labeled or branded them indelibly with the words "French Ivory."
The articles so branded were then packed by respondents in cases
and boxes, and sold by them, in the regular course and conduct of
their business, as described above in paragraph 1, to wholesale and
retail dealers throughout the eastern portion of the United States.
PAn. 3. The use by respondents of the words " French Ivory " as
a brand for toilet articles composed of nitrated cellulose, enabled unscrupulous dealers to whom such articles were sold to misrepresent
same in reselling to the public, and, in the absence of such misrepresentations, had the capacity and tendency to mislead and deceive a
oubstantial portion of the purchasing public, by creating in the minds
of the public false and erroneous beliefs concerning the value and
quality of said articles, and in some instances to induce ultimate consumers to purchase said articles upon the mistaken belie£ that they
were procuring toilet articles made of ivory.
PAR. 4. There are considerable number of dealers in the United
States who sell toilet articles manufactured from genuine ivory.
There are also many dealers in toilet articles manufactured from
nitrated cellulose who do not brand or label such articles "French
Ivory " but sell same unbranded.
PAR. 5. On l\fay 17, 1920, at a conference of representatives of
manufacturers and dealers in various basic materials, sometimes
known commercially ll.$ "Celluloidt "Pyralin," etc., and the' manu-
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facturers of and dealers in various articles made from these basic materials, which conference was called by the Federal Trade Commission to meet at its offices at 'Vashington, D. C., a resolution was passed
which condemned the use as applied to articles made from these.
basic materials, of the following and similar terms:" French Ivory,"
"Pyroxylin Ivory," "Tortoise Shell," "Ivory," "Florentine Shell
Ivory," "Pyralin Ivory," "Jade," "Coral," "American Ivory."
CONCLUSION.

The practices of the said respondents under the conditions and circumstances described in the foregoing findings are unfair methods
of competition in interstate commerce and constitute a violation of
the Act of Congress approved September 26, 1914, entitled" An Act
to create a Federal Trade Commission, to define its powers and duties;
and for other purposes."
ORDER TO CEASE AND DESIST,

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer thereto
and a stipulation as to the facts filed herein, and the Commission
having made its report in which it stated its findings as to the facts
and its conclusion that the respondents have violated the provisions
of an Act of Congress approved September 26, 1914, entitled "An
Act to create a Federal Trade Commission, to define its powers and
dttties, and for other purposes,"
It is now ordered, That the respondents, Eli Hyman and Louis
M. Zaslav, partners, doing business unQ.er the name and style of
Hyman & Zaslav, their agents, representatives, servants, and employees, do cease and desist from:
1. Representing by any label, brand, or advertisement, that toilet
articles and other wares sold by them are "French Ivory" or "Ivory"
unless such articles and wares are made from animal ivory, and
2. Using the word "Ivory" as a part of any label, brand, or
advertisement of toilet articles and other wares which are not made
from animal ivory except as an adjective of color or finish; except
that "imitation ivory" may be used to designate such product.
It itJ further ordered, That the said respondents, Eli Hyman and
Louis M. Zaslav, partners, doing business under the name and style
of Hyman & Zaslav, shall within thirty (30) days from the date of
service of this order, file with the Commission a report setting
forth in detail the manner and form in which it has complied, with
the order of the Com,missioll herein set forth.

UNITED FIBRE WORKS.
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FEDEHAL TRADE COMMISSION
v.
JOHN T. BAILEY, TRADING UNDER THE NAl\IE AND
STYLE OF UNITED FIBRE ·wonKS.
COliiPLAINT IN THE )fATTER OF THE ALLEGED VIOLATION OF SECTION 5 OF
AN ACT OF CONGRESS APPROVED SEPTEl\IBER 26, 1014,

Docket 9.J5-April 11, 1!)23.
SYLLABUS.

Where an individual engaged largely in the purchase and sale of manila rope
originally manufactured for use in the 'Vorld War, but by reason of age,
storage, handling, and other causes no longer the equal of new rope of
recent manufacture ;
(a) Advertised and represented the same as "Best Pure Manila Rope," "First
Grade Best Pure 1\Ianila Hope," and otherwise to the same effect, without
disclosing the facts relative to it! age, etc. ; with a tendency and capacity to
inuuce the purchase thereof as and for best grade manila rope of recent
manufacture;
(b) Adopted and used as a trade or business name the name United Fibre
Works;
(c) Used letterheads bearing the legend, among others, "UNITED FIBRE
WORKS • • •, successors to JOHN T. BAILEY CORDAGE CO., established 18.J4. MILLS, Liverpool, Auburn, N. Y., Philadelphia. EXPOitT
DEPARTMENT"; the fact being that he neither owned, operated, nor was
Interested in any factory manufacturing cordage, nor was connected in any
way with the John T. Bailey Cordage Co.;
With a tendency and capacity to induce the tmblic to purchase of him under
the mistaken belief that he controlled or operated a factory in which the
product offered by him was made :
lleld, That such practices, under the circumstances set forth, constituted unfair
methods of competition.

COMPLAINT.
Acting in the public interest pursuant to the provision of an Act
of Congress, approved September 26, Hl14, entitled "An Act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes," the Federal Trade Commission charges
that John T. Bailey, trading under the name and style of United
Fibre 'Vorks, hereinafter referred to as respondent, has been and is
using unfair methods of competition in interstate commerce in violation of the provisions of section 5 of said act, and states its charges
in that respect as follows:
PARAGRAPH 1. Said respondent, trading under the name and style
of United :Fibre 'Vork:s, is now and for more than two years last
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past has been engaged in buying and selling manila rope and as sales
agent for manufacturers of oakum, cotton, hemp, and jute twine. In
the course and conduct of said business said respondent causes and
has caused said products, when sold by him, to be transported from
warehouses in the city of New York, State of New York, to the
purchasers thereof at points in the various States of the United States.
Said respondent, in the course of his said business, is now and has
been in competition with other persons, partnerships, and corporations similarly engaged.
PAn. 2. That the respondent conducts his business dealings
under his trade name, "United Fibre 'Yorks," and uses in his correspondence with prospective customers and on circular letters mailed
to prospective customers in various States letterheads containing the
following, to wit:
248

UNITED FIImE WORKS
296 Broadway
New York City
!lliLLS
Liverpool
Auburn, N. Y.
Philadelphia.

Successors to
JOHN T. BAILEY CORDAGE CO.
Established 1854.

Phones Worth f249
250
251
1
EXPORT
DEPARTMENT

Respondent by the use of said letterhead represents and has represented himself to he a manufacturer of cordage with mills at Liverpool, England, Auburn, N.Y., and Philadelphia, Pa., and that he is the
successor of the John T. Bailey Cordage Company, which company was,
until recently, a large and long-established manufacturer of cordage;
whereas in truth and in fact respondent does not manufacture cordage, nor own, control, or operate any factory in which cordage is
manufactured, and is not in any sense the successor of the said John
T. Dailey Cordage Company. Said representations are false and
misleading, and have the tendency and capacity to mislead and
deceive the public and prospective customers of respondent into
the mistaken belief that the respondent is a large manufacturer of
cordage and owns or operates numerous factories, and that persons
buying from said respondent are buying direct from the manufacturer of the products offered for sale, thereby saving the profits
of the middleman.
PAR. 3. The words, "United Fibre 'Yorks," as used by the
respondent in his trade name and on his circulars and letterheads,
as above set forth, are false and misleading and have the capacity
and tendency to mislead and deceive the purchasing public and
induce them to believe that the respondent owns, controls, or operates
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a factory or factories in which is manufactured the rope, twine, and
cordage ofl'ered for sale by him, and that persons buying from said
respondent are buying direct from the manufacturer, thus saving the
profits of the middleman.
PAR. 4. The rope which is and has been bought and sold by said
rc~pondent in the conduct of his business, as aforesaid, is what
is generally known as " Government Rope," and consists of rope that
was manufactured by large and well-known rope manufacturers in
the United States and sold to the United States Government during
the 1Vorld 1Var and prior to the year 1919, and which had been
shipped to Europe, where it was stored and later reshipped to the
United States and stored in various warehouses in this country and
which by reason of its age and other causes had deteriorated. The
said respondent, in the course and conduct of his business in• the
purchase and sale of said rope, advertised and represented on his
letterheads and circular letters, which he maile<l to prospective customers in various States, said rope as " Best Pure Manila Rope,"
" First Grade Best Pure Manila Rope," " First Grade Pure 1\Ianila
Rope," and by other descriptions to the effect that the rope handled
by said respondent was of the best quality of manila rope without
disclosing to the prospective purchasers in said circulars, letters,
or otherwise the facts relative to the age, storage, and handling of
said rope, as in this paragraph of the complaint set forth, and that
each and all of said advertisements and representations were false
and untrue and had and now have the tendency and capacity to
induce the public and prospective customers to purchase said rope
from the respondent in the belief they were purchasing the best grade
of manila rope of recent manufacture.
PAR. 5. That there are numerous manufacturers of rope who have
manufactured and sold and do now manufacture and sell in interstate commerce to the purchasing public and to retailers the best
grade of new manila rope in competition with said respondent.
There are also a number of jobbers and brokers of rope, twine, and
cordage who have sold and do now sell in competition with said
respondent who do not advertise themselves as manufacturers.
PAR. 6. The above alleged acts and things done by respondent
are all to the prejudice of the public and respondent's competi-tors
and constitute unfair methods of competition in commerce within the
intent and meaning of Section 5 of an Act of Congress, entitled "An
.Act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes," approved September 26, 191-1..
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REPORT FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress approved
September 2G, 1914, the Federal Trade Commission issued and
served a complaint upon the respondent, John T. Bailey, trading
under the name and style of United Fibre "\Vorks, charging him
with the use of unfair methods of competition in commerce, in
violation of the provisions of said act:
Respondent having entered his appearance and filed his answer
herein admitting that certain of the methods and things alleged in
said complaint are true in the manner and form therein set forth,
and having made, executed, and filed an agreed statement of facts
in which it is stipulated by respondent that the Federal Trade Commis~ion shall take such statement of facts as the facts in the case in
lieu of testimony and proceed forthwith upon said statement to make
its report in said proceeding stating its findings as to the facts and
conclusion and entering its order disposing of the proceeding, and
the Federal Trade Commission being now fully advised in the
premises, make this its findings as to the facts and conclusion:
FINDINGS AS TO THE FACTS.
PARAGHArii 1. The respondent, John T. Railey, is now and since
about January 1, Hl22, has been engaged at New York City in buying and selling manila rope, and other rope and cordage. In the
course and conduct of his said business, said respondent has caused
the products sold by him to Le transported from warehouses in the
city of New York, State of New York, to the various purchasers
thereof at different points in the various States of the United States.
PAR. 2. The respondent has conducted his business dealings, until
recently, under the trade name "United Fibre 1Vorks" and used in
his correspondence with prospective customers and on circular letters
mailed to prospective customers in various States, letterheads as follows, to-wit:

UNI'.rED FinRE WORKS
2!3G Broadway
New York City

\ 251

MILLS
Liverpool
Auburn, N.Y.
Philadelphia

Phones Worth

248
24!)
Z::JO

Successors to
JOIIN T. BAILEY CORDAGE CO.
Established 18::J4

EXPORT
DEPARTMENT

PAR. 3. The said John T. Bailey Cordage Company referred to in
said letterhead was until recently a long established concern engaged,
among other things, in the manufacture of rope and other cordage
products at Philadelphia, Pa. The respondent at no time since he
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has been engaged in business as aforesaid has manufactured rope
or other cordage, or owned, controlled, or operated any factory in
which cordage was manufactured, and has not been and is not now a
manufacturer, and is not the successor of John T. Bailey Cordage
Company. The representations set forth in the letterhead of respondent and otherwise are misleading and have the tendency and
capacity to induce the public and prospective customers to purchase
of the respondent in the mistaken belief that the respondent is the
manufacturer of the products offered for sale by him, and the words
"United Fibre ·works" constituting the trade name of respondent,
either alone or in connection with the other representations contained in the letterhead, have the tendency to induce the belief on
the part of the purchasing public that the respondent owns, contrpls,
or operates a factory in which is manufactured the products offered
for sale by him.
PAn. 4. Respondent ·has dealt largely, though not exclusively, in
manila rope, which rope was manufactured by cordage manufacturers in the United States, France, and England as war supplies, and
sold to the Government of France prior to the year 1919. Subsequently this rope was resold by the French Government and reached,
through various channels, dealers in the United States from whom
respondent obtained his requirements. Said rope was from the time
of its manufacture stored in various places and handled many times,
and by reason of its age, storage, handling, and other causes had
deteriorated in value, and was not so good in quality as new rope of
recent manufacture. In the course and conduct of his business respondent has advertised and represented by means of letters, circular letters, and otherwise, the war rope above described as "Best
!lure Manila Rope," " First Grade Best Pure Manila Rope," and by
other descriptions to the effect that the rope handled by said respondent was of the best quality manila rope without disclosing the
facts relative to the age, storage, and handling of said rope as in this
paragraph set forth. That said representations were and are misleading, and have the tenuency and capacity to induce the public and
prospective buyers- to purchase said rope in the belie£ that it is the
best grade manila rope of recent manufacture.
PAR. 5. That there are numerous manufacturers o:f rope who have
manufactured arid sold and do now manufacture and sell in interstate commerce to the purchasing public and to retailers the best
grade of new manila rope in competition with said respondent.
There are also a number of jobbers and brokers of rope, twine, and
cordage who have sold and do now sell in competition with said
respondent who do not advertise themselves as manufacturers.
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CONCLUSION.

The practices of the said respondent, under the conditions and circmr.stunces described in the foregoing findings, are unfair method'3
of competition in commerce, and constitute a violation of the Act of
Congress approved September 2G, 1914, entitled "An Act to create a
Federal Trude Commission, to define.its powers and duties, and for
other purposes."
OJ:DI::r: TO CEASE AND DESIST.

This proceeding ltaving been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of the
respondent and agreed statement of facts filed herein, and the
Commission having made its findings as to the facts and its conclusion that the respondent has violated the provisions of an Act of
Congress approved September 26, 1914, entitled "An Act to create
a Federal Trade Commission, to define its powers and duties, and
for other purposes,"
It is now ordered, That the respondent, John T. Bailey, do cease
and desist from directly or indirectly:
1. Doing business under the. trade name of ''United Fibre "Works,"
unless and until lte shall have become a manufacturer of rope or
other cordage;
2. Representing on his letterheads, or otherwise, that he is the
successor of the John T. Bailey Cordage Company, or any other
manufacturer of cordage;
3. Representing in any manner that he is a manufacturer of
rope, when such is not the fact;
4.• Selling, or offering to sell us new or of Lest quality rope,
rope manufactured in the United Stutes, or elsewhere, for use in
the ·world 'Vur.
It is further ordered, That the respondent, John T. Bailey, shall
within sixty (GO) days after the service upon him of a copy of this
ordQr, file with the Commission u report in writing setting forth
in detail the manner and form in which he has complied with the
order to cease and desist hereinbefore set forth.
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FEDERAL TRADE COMMISSION
v.
. "WILLIAMS SOAP COl\IPANY.
COl\IPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION 5 OF
AN ACT OF CONGRESS APPHOVED SEPTEMBER 2CI, 1914.

Docket 8DG-Aprll 12, 1923.
Sn.r.Anus.
Where a corporation engaged In the manufacture of ordinary unrnedicateu
soaps, which were neither maue by, under the auspices or direction of, or
in accordance with the formula of, any doctor or medical association,
which it packed in wrappers and cartons or boxes, together with leaflets
describing the same, and which were sold by it through street vendors,
peddlers and other dealers; in branding, labeling, and advertising the
same,
(a) Used such legends as "Dr. ·william's Antiseptic Soap," "endorsed by eminent physicians throughout the land"; "Dr. Hood's Cuticle Soap," "removes tan, pimples, etc.," "\Vhite \Yonder Soap," ''manufactured by U. S.
l\Icflical Association," "Hot Springs Sulpburine Cream Soap, manufactured
for National Medical Association," "Cutamulsion, distributed exclusively
by the National Medical Association," "Dr. Tangway's Skin Soap," "Crocodile Medicine Company" (a private brand prepared for one of Its dealer
customers), etc.; with a tendency and capacity to Injure competitors and
mislead and deceive purchasers and the general public Into believing that
saiu soaps contained curative and healing qualities not possessed by other
soaps of like kinu ;
(b) llfade such statements, In describing the composition of said soaps, as
"free from all acids, strong alkali, animal fats, or any other harmful substances," "medicated according to the latest knowledge of antiseptics,"
"clean and sweet enough to be eaten," etc.; the fact being that the soaps
so characterized were neither free from fatty acids, "nor unsaponified
matter, nor medicated according to the latest knowledge of antiseptics or
at all, and did not constitute toilet soaps of high grade:
Ilcld, That such misbranding and mislabeling, and such false and misleading
advertising, under the circumstances set forth, constituted unfair methods
of competition.

COMPLAINT.
Acting in the public interest pursuant to the provisions of an Act
of Congress, approved September 26, 1914, entitled "An Act to create
n Federal Trade Commission, to define its powers and duties, and for
other purposes," the Federal Trade Commission charges that ·williams Soap Company, hereinafter referred to as respondent, has been
and is using unfair methods of competition in commerce in violation
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of the provisions of Section 5 of said Act, and states its charges in
that respect as follows:
PARAGRAPH 1. The respondent is a corporation organized under the
laws of Indiana, with its principal office and place of business in
Indianapolis, Ind. For more than one year last past it has been and
now is engaged in the manufacture of soap and the sak thereof in
interstate commerce. Its method .of doing business is as follows:
Respondent inserts advertisements in theatrical magazines and other
publications of general circulation in various States of the United
States, soliciting orders for its soaps from street venders, peddlers,
and other dealers. Upon receiving inquiries regarding 1ts said soaps,
respondent sends to the inquirer its catalogues and other literature
picturing and describing its soaps and setting forth the prices
charged by respondent therefor. Upon receiving orders for its soaps,
respondent causes the soap so ordered to be transported from its
place of business in Indianapolis, Ind., to purchasers at various points
among the several States of the United States, and in the course and
conduct of its said business, respondent is engaged in interstate commerce, in competition with other persons, partnerships, and corporations similarly engaged, and with the trade generally.
PAn. 2. Respondent makes numerous false and misleading statements in its said catalogues and other literature concerning the
origin, nature, quality, and value of the soaps made by it and puts
out said soaps under various names which import origin, nature,
quality, and value which said soaps do not possess; said soaps are
packed in boxes, wrappers, and containers, upon which the respondent has caused to be printed the name of the respective soap, and
false and misleading statements with regard thereto similar to the
names· and statements appearing in its catalogues and literature as
above set out. The said names and statements are used by the respondent in its said catalogues and othtr literature and upon the
cakes of said soaps and said boxes, wrappers, and containers so as to
directly assert or clearly import and imply:
(a) That some of said soaps are medicated and possess curative
and healing properties;
(b) That certain of said soaps are medicated and made by or
according to the formula of a physician and that the medicaments in
said soaps and prescribed by medical authority, and that said soaps
possess curative and healing properties;
(c) That other of said soaps are made and endorsed by a national
association of physicians, and contain medicaments prescribed by
competent medical authority, and possess curative and healing
properties.
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PAR. 3. In the course of its business, as aforesaid, the respondent
has manufactured and sold in interstate commerce certain lines of
ordinary unmedicated soap and has named, labeled, branded, and advertised said soap as National Hygienic Soap; Antiseptic Shaving
Soap; Pumola Soap. Such names, labels, brands, and advertisements
are false and misleading, and have the tendency and capacity to injure competitors and to mislead and deceive purchasers and the general public into the belief that said soaps above described are medicated and possess healing and curative properties not possessed by
other soaps of like kind.
PAn. 4. The respondent, in the course of its business as aforesaid,
has manufactured and sold in interstate commerce certain lines of
ordinary unmedicated soap, and has named, labeled, branded, and
advertised certain such soaps as follows:
(a) Dr. William's Antiseptic Soap. Upon the carton or container
in which each cake of this soap is packed there appears the printed
statement " Indorsed by Eminent Physicians throughout the Land."
In respondent's catalogues there is printed the statement that this
soap "is highly recommended and used by many noted physicians
and surgeons because of its absolute purity and superior quality."
(b) Dr. Hood's Cuticle Soap. Upon the carton or container in
which this soap is packed there appears the printed statement "Removes tan, pimples, etc. An ideal skin tonic. Cleansing, soothing
and healing." In respondent's catalogues there is the printed statement that this soap is" medicated according to the latest knowledge
of antiseptics."
(c) Dr. Tangway's Skin Soap. Upon the carton or cohtainer in
which each cake of this soap is packed the following printed statements appear: "Crocodile Medicine Co."; "The richest, most lasting and refined of all cleansing preparations"; " Ideal for use in
the sick room "; "This preparation is superior to any other made
for the bath, toilet and nursery."
Such names, labels, brands, and advertisements are false and misleading and have the tendency and capacity to injure competitors
and to mislead and deceive purchasers and the general public into
the belief that said soaps above described contain medicaments prescribed by competent medical authority and are made respectively
by or according to the formula of physicians or surgeons, and possess
curative and healing qualities not possessed by other soaps of like
kind.
PAR. 5. The respondent in the course of its business as aforesaid
has manufactured and sold in interstate commerce certain lines of
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ordinary unmedicated soap and has named, labeled, branded, and
advertised said soap as follows:
(a) White 'Yonder Soap. Upon the carton or container in which
each cake of said soap is packed appears the printed statement
"Manufactured only by U. S. Medical Ass'n ";
(b) Nature's Vegetable Soap. Upon the container in which each
cake of said soap is packed appears· the printed statement "Manufactured by U. S. Medical Ass'n.";
(c) Hot Springs Sulphurine Soap. Upon the container in which
each cake of said soap is packed appears the printed statement
''Manufactured only by U. S. l\fedical Association," or words to that
effect;
(d) Cutamulsion. Upon the container in which each cake of said
soap is packed appears the printed statement "Distributed Exclusively by National Medical Association." In respondent's said catalogue and other literature advertising this soap th~re appears the
printed statement "Cutamulsion. The great Skin Tonic."
Such names, labels, brands, and advertisements are false and misleading and have the tendency and capacity to injure competitors
and to mislead and deceive purchasers and the general public into
the belief that said soaps above described and named, labeled, and
advertised as aforesaid, are made and endorsed by a national association of physicians, and are medicated and possess curative and healing properties not poss('sscd by other soaps of like kind.
PAn. G. In its aforesaid catalogues and other literature the respondent ofl'ers to manufacture for dealer customers soaps denominated by the respondent as "private branus." Under said name the
responuent ofl'ers to its trade certain soaps put out under names
chosen by the dealers and stumped upon said soaps, and having U}1on
the boxes, wrnppers, anti containers· in which said soap is packed
such statements and representations as the dealer may request. Rcsponucnt puts out such pri vute brunus under various names in connection with false and. misleading statements upon the boxes, wrappers, and. containers in which said soaps are packed, which statements assert or imply qualities concerning said private brunds which
are false aml misll'auit~g; namely, that some of said soaps are medicated and possess curative and healing properties, and certain of
said soups arc medicated and. made by or according to the formula
of a physician and possess curative and healing properties, and that
other of said soups are made by the National Association of Physicians nnd are prescribed by competent medical authority and are
medicated and possess curative and healing properties. Specific in·
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stances of soap so made, advertised, and sold by the respondent are
as follows:
(a) Dr. Tangway's Skin Soap. Upon the carton in which each
cake of this soap is packed there appears the following printed
statement, "Dr. Tangway's Skin Soap"; "Most lasting and refined
of all cleansing preparations"; "This preparation is superior to any
other made for the bath, toilet and nursery"; " Crocodile Medicine
Co."
·
(b) Crawford's Scalp Soap. Upon the carton in which each cake
of this soap is packed there appears the printed statement "Crawford's Medc. Company." "It is the best preparation made for cleansing and purifying the skin"; "Superior to all soaps for the toilet,
·
bath and nursery."
Such names, labels, brands and advertisements are false and misleading and when used by the respondent as above described have
the tendency and capacity to injure competitors and to mislead and
deceive purchasers and the general public into the belief that said
soaps above described are medicated and prescribed by competent
medical authority, and are made by or according to the formula of
physicians or surgeons, and possess healing and curative properties
not possessed by other soaps of like kind.
PAR. 7. Upon the container in which each cake of certain of its
soaps is packed, the respondent causes to be printed the words" price
25 cents." The said soaps so marked are sold by the respondent to its
dealers at 5 cents or less per cake, and it is not contemplated by
respondent that said soaps will be sold at the retail price of 25 cents
per cake but that the retail price thereof will be substantially less
than 25 cents per cake. In its said catalogues and other literature
the respondent suggests to its dealer customers that said soaps may
be sold at a price below the sum of 25 cents, or that one or two
cakes of such soaps may be given free with each cake purchased at
the price of 25 cents. The printed statement "price 25 cents" appearing on said soap containers is fictitious, and respondent does
not intend that soaps so marked by it will be sold by its dealer customers at 25 cents per cake. Such statements made by the respondent
are false and misleading and have the tendency and capacity to injure competitors and to mislead and deceive the purchaser and the
general public into the belief that such soaps on which said printed
statements appear are intended to be sold at retail for 25 cents per
cake, and that in purchasing said soaps for a price substantially less
than 25 cents per cake, or in receiving one or two cakes free with the
purchase of one cake at 25 cents, the purchaser will obtain said
36727°-25-VOL 6 - 9
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soaps at a bargain price and at a price substantially less than its fair
retail value.
PAR. 8. The acts and things done by the respondent, as hereinabove alleged, are all to the prejudice of the public and of respondent's competitors, and constitute unfair methods of competition in
commerce within the intent and meaning of Section 5 of an Act 'of
Congress, entitled "An Act to create a Federal Trade Commission,
to define its powers and duties, and for other purposes," approved
September 26, 1914.
REPORT, FINDINGS AS TO ~HE FACTS, AND ORDER.
Pursuant to the provision of an Act of Congress approved September 26, 1914, the Federal Trade Commission issued and served
a complaint upon the respondent, 'Villiams Soap Company, eharging it with the use of unfair methods of competition in commerce,
in violation of the provisions of said act.
The respondent having entered its appearance and filed its answer
herein, hearings were had and evidence and testimony was thereupon introduced in support of the allegations of said complaint and
on behalf of respondent before John vV. Bennett, an examiner of the
Federal Trade Commission theretofore duly appointed.
And thereupon this proceeding came on for final hearing, and
counsel having submitted briefs and the Commission having duly
considered the record and being now fully advised in the premises,
makes this its findings as to the facts and conclusion:
FINDINGS AS

'1'0

THE FACTS.

P ARAGRAPII 1. Respondent is a corporation organized under and
existing by virtue of the laws of the State of Indiana, with its principal office and place of business in Indianapolis, Indiana. For many
years last past respondent has been and now is engaged in the manufacture of soap and the sale thereof in interstate commerce throughout the several states of the United States. Said repondent was organized about 1895 by one William 'Villiams and his brother, of Indianapolis, Indiana, but its stockholders have changed several times,
and since about 1903 respondent has been under the management and
control of Jesse M. Daily and others, not its original organizers.
Said William 'Villiams had an uncle known as Dr. Williams. It
does not appear that any Dr. Williams was ever connected with respondent corporation. Since 1903 it is certain that no Dr. vVilliams
has been so connected.
PAn. 2. In conducting said business respondent inserts advertisements in theatrical magazines and other publications of general
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circulation in the several States of the United States, soliciting orders
for its soaps from street vendors, peddlers, and other dealers. Respondent also appoints exclusive sales agents for its said products
at poi.nts in several States of the United States. Upon receiving
inquiry regarding its said soaps, respondent sends to the inquirer
its catalogueJ price lists, and other literature describing its soaps and
setting forth the price charged by respondent therefor. Upon receiving orders for its soap, respondent causes the soap so ordered to
be transported from its place of business in Indianapolis, Indiana,
to purchasers at various points among the several States of the
United States, and in the course and conduct of said business
respondent is engaged in interstate commerce in competition with
other persons, partnerships, and corporations similarly engaged and
with the trade generally.
PAR. 3. Said soaps so sold by respondent are packed in cartons,
boxes, wrappers, or containers on which the respondent has caused
to be printed the trade names or brands of the respondent's soaps,
and within said containers are often placed leaflets or circulars
describing said soaps and setting forth their qualities.
PAR. 4.. The respondent, in the course of its business as aforesaid,
has manufactured and sold 1n commerce certain lines of ordinary
unmedicated soaps, and upon said cartons, boxes, wrappers, containers, and/or circulars mentioned in paragraph 3 hereof, and in
the catalogues and other literature mentioned in paragraph 2 hereof,
respondent has caused to be printed false and misleading state. ments with regard to said soaps. Said statements are used by respondent in said catalogues and other literature and upon the -said
cartons, boxes, wrappers, and/or containers so as to directly assert
or clearly import or imply:
·
(a) That some of such soaps are medicated and possess curative
and healing properties.
(o) That certain of said soaps are medicated and made by or
according to the formula of a physician, and that the medicaments
in said soaps are prescribed by medical authority, and that said
soaps possess curative and healing properties.
(c) That other of said soaps are made and endorsed by a national
association of physicians and contain medicaments prescribed by
competent medical authority, and possess curative and healing·
properties.
1. Under the trade name and designation of "Dr. Williams Antiseptic Soap" respondent manufactures and sells as above indicated
a brand of ordinary unmedicated soap, and upon the carton or
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container in which each cake of this soap is so packed there appears the printed statement, "Endorsed by eminent physicians
throughout the land"; also, "A pure white soap made from vegetable
oils and free from all acids, alkalis, animal fats, or any other harmful
substance." In respondent's said catalogues there is stated, at the
instance of respondent, that "This well known brand of sqap is
made from pure vegetable oils and is free from all animal fats, free
alkali, or any other harmful substances." And in a circular circulated by respondent to its customers and prospective customers respondent has caused to be printed and circulated the statement concerning this soap that:" It is guaranteed to be absolutely free from all
acids, strong alkali, animal fats, or any other harmful substances,
and is clean and sweet enough to be eaten." ·whereas, in truth and
in fact, said soap does contain free fatty acids, is not antiseptic to
any greater extent than any other soap of similar quality; and,
since it contains considerable quantities of free acid and of unsaponified matter, it is not a toilet soap of a high grade, nor is it endorsed
by eminent physicians throughout the land, neither does said soap
contain medicaments prescribed by competent medical authority.
2. Respondent has manufactured and sold and does manufacture
and sell a brand of ordinary unmedicated soap as aforesaid 'under the
trade name and brand of "Dr. Hood's Cuticle Soap." Upon the
carton or container in which each cake of said soap is packed there
appears said trade name or brand, and in addition thereto, is printed
the statement, "Removes tan, pimples, etc. An ideal skin tonic.
Cleansing, soothing and healing." In respondent's catalogue there
is printed and cir~ulated, at the instance of respondent, to respondent's customers and prospective customers the statement that
this soap is "Medicated according to the latest knowledge of antiseptics." Whereas, in truth and in fact, said soap did not remove tan
nor pimples to any greater extent than any ordinary soap, nor was
said. soap medicated according to the latest knowledge of antiseptics,
nor medicated at all, nor was it a high grade toilet soap, since it
contained considerable quantities of unsaponified and an appreciable
amount of water-insoluble matter.
(d) Such names, brands, labels, and statements in circulars are
false and misleading and have a tendency and capacity to injure
competitors and to mislead and deoeive purchasers and the general
public into the belief that said soaps above described contain medicaments prescribed by competent medical authority and are made
respectively by or according to the formulas of physicians or
surgeons and possess curative and healing qualities not possessed by
other soaps of like kinds.
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PAR. 5. In the course of its said business respondent has manufactured and sold in interstate commerce certain lines of ordinary unmedicated soaps, and has named, labeled, branded, and advertised
said soaps as follows:
(a) ""White 'Yonder Soap." Upon the carton or container in
which each cake of said soap is packed and sold appears the printed
statement," Manufactured only by U. S. :Medical Association."
(b) "Nature's Vegetable Soap." Upon the carton or container
in which each cake of said soap is packed and sold appears the printed
statement," Manufactured only by U. S. Medical Association."
(c) "Hot Springs Sulphurine Cream Soap." Upon the carton or
container in which each cake of said soap is packed and sold appears
the printed statement, " Manufactured for Nationall\Iedical Association."
(d) "Cutamulsion." Upon the carton or container in which each
cake of soap is packed and sold appears the printed statement," Distributed exclusively by the National :Medical Association."
(e) In truth and in fact neither said "White 'Vonder Soap" nor
said "Nature's Vegetable Soap" is or has been manufactured by
U. S. Medical Association, nor has U. S. Medical Association or any
other medical association had anything whatever to do with the
manufacture, distribution, or sale of said soaps. Neither said "Hot
Springs Sulphurine Cream Soap" nor said "Cutamulsion" is or has
been manufactured by or for, nor distributed by, National Medical
Association, nor has National Medical Association or any other
medical association had anything whatever to do with the manufacture, distribution, or sale of said soaps.
(f) Such names, labels, brands, and advertisements are false and
misleading, and have the tendency and capacity to injure competitors
and mislead and deceive purchasers and the general public into the
belief that said soaps above described and named, labeled, and advertised as aforesaid, were made and approved by national associations
of physicians and are medicated and possess curative and healing
properties not possessed by other soaps of like kind.
PAR. 6. Respondent, in its catalogues and other literature as aforesaid offers to manufacture for dealer-customers soaps denominated by
respondent as "private brands." Under said designation the respondent offers to its trade certain soaps put out under names chosen
by dealers and stamped upon said soap, and have stamped upon the
boxes, labels, and containers in which said soaps are packed such
statements and representations as the dealer may request. Respondent has put out such private brands under various names in
connection, in some cases at least, with false and misleading state-
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ments upon the boxes, wrappers, and containers in which said soaps
·
are packed :
(a) "Dr. Tangway's Skin Soap." Upon the carton or container
in which each cake of said soap was packed there appeared the following printed statement: "Dr. Tangway's Skin Soap." "Most
lasting and refined of all cleansing preparations. This preparation
is superior to any other for both toilet and nursery." "Crocodile
Medicine Company."
·
(b) Such a trade name, label, brand, and advertisement are false
and misleading and when used by respondent as above described have
the tendency and capacity to injure competitors and to mislead purchasers and the general public into the belief that said soap above
described was prepared by certain medical authorities, and was made
by or according to the formula of a physician or surgeon and possessed healing and curative properties not possessed by other soaps
of like kind and quality.
PAR. 7. No Dr. 1Villiams, Dr. Hood, nor Dr. Tangway has been
in any way connected with respondent since 1903, if ever, nor has
any soap manufactured and sold since that time by respondent been
prepared according to a formula furnished by any Dr. Williams,
Dr. Hood, or Dr. Tangway, nor by any other physician or surgeon.
PAR. 8. Respondent, since the filing of the complaint in this proceeding, has modified or changed, in some respects, statements
printed upon cartons, boxes, or containers, and in catalogues or circulars as above set forth. Some of said changes are as follows:
(a) Upon new cartons respondent has planned to place in lieu of
" U. S. Medical Association " or " National Medical Association"
" Nature's Products Company " as a trade name in the sale of" White
'Vonder Soap," "Nature's Vegetable Soap," "Hot Springs Sulphurine Cream Soap," and " Cutamulsion," but at the time of the
hearings in this proceeding was selling such soap in the containers
then on hand as theretofore labeled.
(b) "Dr. Tangway's Skin Soap," a" private brand" prepared at
the instance of a customer, was not being sold at the time of said
hearing.
(c) Some changes were also made in the wording of literature relating to "Dr. 1Villiams Antiseptic Soap" and " Dr. Hood's Cuticle
Soap," such as eliminating the statement, "Medicated according to
the latest knowledge of antiseptics."
OONCLUSION.

That the acts, practices, and activities of respondent as hereinabove set forth and under the conditions and in the circumstances
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set forth in the foregoing findings as to the facts are unfair methods
of competition in commerce and constitute a violation of Section 5
of the" Act of Congress approved September 26, 1914, entitled "An
Act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes."
ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of
respondent, the testimony and documentary evidence offered and
received, and the arguments of counsel for the respective parties
hereto, and the Commission having made its findings and conclusion
that the respondent has violated the provisions of the Act of Congress approved September 26, 1914, entitled, "An Act to create a
Federal Trade Commission, to -define its powers and duties, and for
other purposes,"
Therefore, it ia now ordered, That the respondent, Williams Soap
Company, a corporation organized under and existing by virtue of
the laws of the State of Indiana, its officers, directors, agents, servants and employes, do cease and desist:
(1) From placing upon cartons, boxes, or containers in which its
said soap is sold in interstate commerce, or in its circulars, price
lists, catalogues, or other literature in which said soap is listed,
described, or advertised for sale in interstate commerce, any trade
name or brand containing the term "Dr." or "Doctor," or any other
term having the capacity or tendency to indicate to purchasers or
prospective purchasers of said soap or to mislead or deceive them
into "the belief that said soap had been manufactured !lfter a formula
or after formulas prepared by a physician or surgeon, when, in
fact, said soap had not been so manufactured.
(2) From placing upon cartons, boxes, or containers in which its
said soap is sold in interstate commerce, or in its circulars, price lists,
catalogues, or other literature in which said soap is listed, described,
or advertised for sale in interstate commerce, the trade names or
designations "U. S. Medical Association," or "National Medical
Association" or other similar trade name or designation having the
capacity and tendency to indicate to purchasers and prospective purchasers, or to mislead or deceive them into the belief that such soap
had been manufactured and sold under the authority and sanction
of organized bodies of physicians or surgeons, or other medical
authority, when said soap, in fact, had not been so manufactured
and sold.
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(3) From placing upon cartons, boxes, or containers in which its
said soap is sold in interstate commerce, or in its circulars, price lists,
catalogues, or other literature in which said soap is listed, described,
or advertised for sale in interstate commerce, either in the form of
trade names, brands, designations, or otherwise, the words "medi~
cated" or "antiseptic," or other similar term or terms, having the
capacity and tendency to indicate to purchasers or prospective purchasers, or to mislead or deceive them into the belief that such
soap had been medicated, or had antiseptic qualities not possessed
by other similar soaps made and sold by other manufacturers in
interstate commerce, when in fact said soap of respondent has not
been so medicated, and had not and has not such antiseptic qualities.
(4) From placing upon cartons, boxes, or containers in which its
said soap is sold in interstate commerce, or in circulars, price lists,
catalogues, or other literature in which said soap is listed, described,
or advertised for sale in interstate commerce, the statement that said
soap is "free from all fatty acids," when in fact such soap is not
free from all fatty acids.
It is further ordered, That respondent, within sixty (60) days
after the service upon it of this order, file with the Commission a
report in writing setting forth in detail the manner and form in
which it has complied with the order to cease a:n.U desist hereinbefore set forth, to which report should be attached copies of all
cartons, containers, catalogues, price lists, circulars, and labels prepared and distributed by said respondent to the trade in interstate
commerce.

•
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~

Docket 936-April 30, 1923.
SYLLABUS.

Where a corporation engaged In the business of selling and leasing motion
pictures and photoplays,
(a) Purchased, retitled, reissued and exploited a photo play theretofore issued
and exploited, without stating or indicating In the advertising matter supplied to exhibitors and distributors for use In otrerlng the picture to the
public, that the film was a reissue; and
(b) Represented the same in Its contracts of lease as a first run picture;
With the etrect of misleading exhibitors and their patrons Into believing the
same to be a new picture and with a capacity and tendency to secure the
lease and public patronage thereof In that belief, and with the Intent so

to do:
Held, That such practices, under the circumstances set forth, constituted un-

fair methods of competition.

COMPLAINT.
Acting in the public interest pursuant to the provisions of an Act
of Congress approved September 2G, 1914, entitled "An Act to create
a Federal Trade Commission, to define its powers and duties, and
for other purposes," the Federal Trade Commission charges that
Signet Films, Inc., hereinafter referred to as respondent, has been
and is using unfair methods of competition in commerce, in voliation
of the provisions of Section 5 of said Act, and states its charges in
that respect as follows :
PARAGRAPH 1. The respondent is a corporation organized under
the laws of the State of New York, with principal office and place
of business in the city of New York. in said State. It is engaged in
the business of supplying to the o·wners and operators of movingpicture theatres the positive films of photoplays and moving pictures
for exhibition in their respective theatres. Said positive films are
hereinafter called films, and said' owners and operators of movingpicture theatres are hereinaftE\r called exhibitors. The respondent as
a distributor procures the films supplied by it to the exhibitors from
various individuals, partnr~rships, and corporations engaged in the
business of producing theatrical entertainments and photoplays
recorded upon photographic negative films, and of thereafter making
or granting to others the right to make films adapted for use in
motion picture projecting machines, and of leasing and granting to
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distributors and exhibitors the right to exhibit said theatrical productions and photoplays to the public. Said persons, partnerships,
and corporations engaged in the business of producing photoplays,
as above set forth, are hereinafter called producers. The respondent
herein in the regular course of business, after receiving from the
producers the negative and positive films, causes positive films to
be made from the negative films and transported from its place of
business in New York into and through other States of the United
States and the District of Columbia to the aforesaid exhibitors at
the points where their several theatres are located. In the course
and conduct of its said business, respondent herein continuously has
been and now is in competition with other individuals, partnerships,
and corporations similarly engaged in the business as distributors
of positive films.
PAR. 2. The said respondent, as well as other distributors of
photoplays, at times secures positive films of photoplays from various producers, and supplies same to e.xhibitors as aforesaid,
which said films have theretofore been exhibited to the public and
upon being again so exhibited were and are known to the trade as
reissued films, and do not have the commercial value of a film of
a new photoplay.
·
PAR. 3. Some time in 1915 the Intermotion Film Corporation produced a photoplay entitled "The Decoy," which was leased to the
Mutual Film Exchange for a number of months and was widely distributed by that exchange under that title. During the year 1920
the negative film of this photoplay was purchased for the respondent
herein by one Neff Nagem, at that time secretary and treasurer of
said respondent, and on or about November 1, 1920, said respondent
began, and for some months thereafter continued, the distribution
of positive films of this photoplay to exhibitors thereof throughout
the several States, as set forth in the foregoing paragraph, under the
title "The Faithless Sex," without disclosing to the exhibitors that
said film was a reproduction and a reissue of the old photoplay
"The Decoy." The said respondent supplied each exhibitor, along
with the film, certain bills, posters, and other advertising matter in
which the said photoplay was advertised as "The Faithless Sex,"
said advertising matter containing no notice or statement disclosing
to the readers thereof that said photoplay was a reproduction or
reissue of the old photoplay " The Decoy," but on the contrary the
said advertising was worded and designed in a manner calculated
to mislead and deceive the theatre-going public into the belief that
said photoplay was a new or different photoplay.
PAR. 4. There are a considerable number of distributors of films
of only new photoplays. There are also many distributors of re-
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issued films of photoplays who do not rename said photoplays and
distribute them as films of a new photoplay, or in any manner indicate to the theatre-going public that said old reissued films are
films of a new photoplay.
PAR. 5. The above acts and things done by respondent had the
capacity and tendency of misleading and deceiving the aforesaid
exhibitors and the public throughout a large portion of the United
States into the belief that thQ said photoplay, "The Faithless Sex,''
distributed and exhibited as above set forth, was a new photoplay,
and to induce the exhibitors to purchase said photoplay and the
public to patronize the exhibition of said photoplay in that belief.
PAR. 6. The above alleged acts and things done by respondent 'are
all to the prejudice of the public and of respondent's competitors,
and constitute unfair methods of competition in commerce within
the intent and meaning of Section 5 of an Act of Congress entitled
"An Act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes," approved September 26, 1914.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress approvl:'d September 26, 1914, entitled "An Act to create a Federal Trade Commission, to define its powers and duties, and for other purposes," the
Federal Trade Commission issued and served a complaint upon the
respondent, Signet Films, Inc., charging it with t.he use of unfair
methods of competition in violation of the provisions of said act.
The respondent, Signet Films, Inc., having filed its answer, the case
was duly set down for hearing before an examiner o{ the Federal
Trade Commission and the respondent and its attorney were duly
wtified thereof, but respondent failing to appear either by its attorney or otherwise, evidence was introduced in support· of the complaint and respondent by its attorney has filed a written waiver of
any right to introduce evidence or to present the case to the Commission by brief or oral argument, and has stated that it has no
objection to offer to the issuance of an order herein.
And thereupon this cause came on for final hearing upon the
complaint and the answer thereto, the evidence introduced and the
report of the trial examiner, and the Commission having duly
considered the record, and being now f!JllY advised in the premises,
makes this its findings as to the facts and conclusion:
FINDINGS AS TO THE FACTS.

PARAGRAPH 1. The respondent, Signet Films, Inc., is and at all
times hereinafter mentioned was a corporation organized and existing
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under and by virtue of the laws of the State of New York, with its
principal office and place of business in the city of New York, State
of New York, and engaged in and throughout the various States
and Territories of the United States in the business of distributing,
leasing, and selling motion pictures and photoplays to owners and
operators of motion picture theatres (hereinafter called exhibitors)
for exhibition to the public, and is similarly engaged in distributing
motion pictures and photoplays to persons, partnerships, and corporations (hereinafter called state-righters) for limited redistribution to
exhibitors within specified territories. In the conduct of such busines~ respondent is now and at all times hereinafter mentioned was
in competition with other persons, partnerships, and corporations
similarly engaged in the business of distributing, leasing, and selling
motion pictures and photoplays.
PAR. 2. In distributing to exhibitors and state-righters its motion
pictures, respondent's method of doing business is as follows: It purchases or leases from motion picture producers or owners negative
films and positive photographic prints of motion pictures and photoplays, and makes ·or has made for it from negative films purchased
or leased from motion picture producers positive photographic
prints of motion pictures and photoplays, which prints it arranges
nnd packs in such manner as to be adapted for use in motion picture
projecting machines. These positive photographic prints are hereinafter mentioned simply as prints. Such prints are shipped from
respondent's aforesaid place of business in the city of New York to
exhibitors in the States of New York and New Jersey, and staterighters in various States throughout the United States, who in turn
deliver them to exhibitors for presentation to the public. The motion
pictures and photoplays thus furnished for exhibition are known to
the trade as and are hereinafter called releases. In the instances in
which the prints are distributed by respondent itself to the exhibitors there are contracts of lease executed between the exhibitors and
the respondent, by the terms and provisions of which respondent
undertakes to supply prints of certain named releases to the exhibitors, together with the right to exhibit them for a stated period in
consideration of a stipulated sum which the exhibitors agree to pay.
PAR. 3. When a motion picture or photoplay has run the usual course·
of exploitation and exhibition generally throughout the United States,
or any considerable portion thereof, for one or more theatrical seasons and the demand therefor andjor exploitation thereof has practically ceased, so that the picture has for a substantial length of. time
no appreciable amount of exhibition in motion picture theatres generally throughout the United States or any considerable portion
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thereof; then, if a new exploitation of such picture is made by the
producer or a distributor, during a subsequent theatrical season,
together with a fresh complement of advertising matter, in an effort
to lease to exhibitors new or old prints of the photographic negative·
of such former production of scenes of action, the act of the producer
or distributor in so doing is commonly and generally known and
designated by the trade and the public as the reissue of the picture.
·when a new title is given to a picture upon its reissue, as above described, it is the well established and generally accepted and practiced custom and usage of competitors of said respondent to append
a statement to the main titles, on the films, and in the advertising
and publicity matter, and in the contracts of lease to exhibitors, that
the picture is a reissue or revival of a picture of a stated title.
PAR. 4. Some time prior to 1915 the motion picture entitled "The
Decoy" was released in the city of New York by a producer of motion 'pictures or photoplays, known as Filmotion Company of
America or American Filmotion Company. The negative film was
leased to the 1\:lutual Film Corporation, a distributor of motion
picture film, having its main office in New York City and operating
twenty-eight (28) exchanges or branch offices in important distributing centers throughout the United States. From the negative
film, a large number of prints were made and widely distributed by
the 1\:lutual Film Corporation and, during such distribution, the
picture was actively exploited and advertised and extensively exhibited throughout the entire United States, and, by reason of their
long and frequent usage and general exhibition to the public, the
negative films and prints became scratched, marred, torn, or otherwise mechanically injured and lost the novelty and clearness which
they had originally possessed. Demand for the picture ceased and
the term of the lQase having expired, the negative film and eleven
( 11) prints thereof were returned to the producer.
PAn. 5. During the year 1920 the aforementioned producer sold
the negative film of the above mentioned picture, entitled" The Decoy," and eleven (11) prints thereof, as an old or second-hand picture, to N. Nagem, who at the time of the sale was secretary and
treasurer of respondent. On or about November 1, 1920, the respondent renamed the old picture " The Faithless Sex " and reissued it
and continued its distribution throughout the United States, in some
instances directly to exhibitors and in some instances to state-righters,
who distributed it to exhibitors who exhibited it in their theatres at
various points located in several different States, without disclosing
to the exhibitors thereof that the picture was a reproduction or reissue of the old photoplay "The Decoy."
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PAR. 6. The contracts of lease under which respondent furnished
this picture did not disclose that the picture was a reissue, but represented that it was a first-run picture.
PAR. 7. The respondent supplied each exhibitor and state-righter,
along with the prints which were sent them, certain posters for advertising purposes in which the photoplay was advertised as "The
Faithless Sex." Said advertising inatter, so furnished by respondent, and used by both respondent and said state-righters in offering said picture to exhibitors, and used by the exhibitors, in turn,
in advertising such picture to the public, contained no notice or
statement which would in any manner indicate to readers thereof
that the picture was a reproduction or reissue of a picture which
had been formerly released and exhibited to the public as "The
Decoy."
PAR. 8. The acts and conduct of respondent in so offering and
holding out its said reissued picture to the trade and general public
as aforesaid, caused exhibitors and exhibitors' patrons in the States
where it was shown to believe that the picture was a new or different
picture or photoplay, and such acts and conduct in so offering and
holding out its said reissued picture as aforesaid were intended and
designed and had the capacity and tendency to mislead and deceive
exhibitors and the theatre-going public in various States in the
United States into the belief that the reissued picture or photoplay was a new or different picture or photoplay and to induce exhibitors to lease said photoplay and the public to patronize the exhibition of said photoplay in that belief.

CONCLUSION.

That the methods and practices set forth in the foregoing findings as to the facts and each and all thereof, under the circumstances
therein set forth, constitute unfair methods of competition in interstate commerce in violation of the provisions of Section 5 of the
Act of Congress approved September 26, 1914, entitled "An Act
to create a Federal Trade Commission, to define its powers and
duties, and for other purposes."
ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commission upon the pleadings, the testimony and evidence received by
an examiner duly appointed by the Commission, and the report of
said examiner upon the facts; and the respondent having failed
to appear at the time and place set for the hearing and having
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by its attorney duly waived the right to introduce testimony in opposition to the complaint or to present the matter to the Commission
by brief or oral argument, and the Commission having made its
findings as to the facts and its conclusion that the respondent has
violated the provisions of an Act of Congress approved September
26, 1914, entitled "An Act to create a Federal Trade Commission,
. to define its powers and duties, and for other purposes,"
Now, therefore, it is ordered, That the respondent, Signet Films~
Inc., its officers, directors, agents, servants, and employees, cease and
desist from directly or indirectly advertising, selling, or leasing, or
offering to sell or lease, reissued motion picture photoplays under
titles other than those under which such photoplays were originally
issued and exhibited, unless the former titles of such photoplays and
the fact that they theretofore have been exhibited under such former
titles, be clearly, definitely, distinctly, and unmistakably stated and
set forth, both in the photoplay itself and in any and all advertising
matter used in connection therewith in letters and type equal in size
and prominence to those used in displaying the new titles.
And it is further ordered, That the respondent, Signet Films, Inc.,
shall file with the Commission, within thirty {30) days from the date
of service upon it of a copy of this order, its report in writing stating
the manner and form in which it has complied with this·order.
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FEDERAL TRADE COMMISSION

v.
HENRY LEDERER & BROS., INC.
COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION
OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914.

~

Docket 946-Aprll 30, 1923.
SYLLABUS.

Where a corporation engaged In the manufacture of fountain pens and pencils,
which were sold by It at wholesale at $1.50, each, and resold at retail
at prices ranging from $2 to $2.50 and $1 to $1.25, marked the pens with
a price mark of $10, and the pencils with a price mark of $5; the fact
being that such pretended prices did not represent the contemplated retail
prices of said articles, but were fictitious prices used for the purpose and
with the effect of misleading and deceiving the purchasing public and Inducing the purchase thereof as special bargains when offered at substantially lower figures, and enabling unscrupulous dealers to misrepresent
the same, and with the tendency and capacity to enable dealers to obtain
therefor prices higher than justified by their grade and quality and by free
and open competition:
Held, That such mislabeling, or misrepresentation of price, under the circumstances set forth, constituted an unfair method of competition.

COMPLAINT.
Acting in the public interest pursuant to the provisions of an Act
of Congress approved September 26, 1914, entitled "An Act to create
a Federal Trade Commission, to define its powers and duties, and for
other purposes," the Federal Trade Commission charges that Henry
Lederer & Bros., Inc., hereinafter referred to as respondent, has been
and is using unfair methods of competition in interstate commerce
in violation of the provisions of Section 5 of said Act, and states its
charges in that respect as follows:
P ARAORAPH 1. Respondent is a corporation organized under the
laws of the State of Rhode Island and having its main office and principal place of business in the city of Providence in said State. It is
now and at all times hereinafter mentioned has been engaged in the
manufacture of novelties, knives, jewelry, pens, and pencils, and the
sale thereof to jobbers and retailers throughout the United States,
causing the products so manufactured and sold by it to be transported
to the purchasers thereof from its said place of business in the State
of Rhode Island, through and into various other States of the United
States, in direct and active competition with other persons, partnerships, and corporations similarly engaged.
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PAR. 2. In the course and conduct of its business, as described in
paragraph 1 herein, respondent sells, and for more than one year last
past has sold, fountain pens and pencils manufactured by it, upon
which it places labels, conspicuously displaying excessive proposed
resale price marks, which price marks are not the real or actual prices
at which such fountain pens and pencils are resold, or may be expected to be resold to the purchasing public, but, on the contrary, are,
and are known to respondent to be false, exorbitant, and fictitious
prices, far in excess of the true value of the fountain pens and pencils, and of the prices at which such fountain pens and pencils
are actually sold to the ultimate purchaser in the usual course of
trade; that among the false, fictitious, and misleading prices so
marked by respondent on its products are the :following: Fountain
pens which it sells at wholesale for $1 each, and which are sold at
retail at prices varying from $2 to $2.50, respondent marks" $10.00 ";
pencils which it sells at wholesale at 50 cents each and which are sold
at retail at prives varying from $1 to $1.25, respondent marks
" $5.00 "; that the fountain pens and pencils, so marked, are sold by
respondent with_ the expectation that such marks are to be used for
the purpose of misleading and deceiving the purchasing public, by
inducing the public to purchase such pens and pencils, when offered
for sale at prices substantially below those printed on such labels,
upon the mistaken belief that such pens and pencils are being sold at
a greatly reduced price.
PAR. 3. There are a considerable number of manufacturers of
fountain pens and pencils who do not mark their products with false,
fictitious, or misleading price marks, such as used by respondent,
and who do not aid or abet dealers in misrepresenting such products
to the public.
PAR. 4. The above alleged acts and things done by respondent are
all to the prejudice of the public and respondent's competitors and
constitute unfair methods of competition in commerce within the
intent and meaning of Section 5 of an Act of Congress, entitled
"An Act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes," approved September 26, 1914.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress approved
September 26, 1914, the Federal Trade Commission issued and
served a complaint upon the respondent, Henry Lederer & Bros.,
Inc., charging it with the use of unfair methods of competition in
commerce, in violation of the provisions of said act.
36727°-25-VOL 6--10
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Respondent having entered its appearance, but made no answer,
and having made, executed, and filed an agreed statement of facts,
in which it is stipulated and agreed by the respondent that the
J.<'ederal Trade Commission shall take such agreed statement of
facts as the facts in this case and in lieu of te~timony, imd proceed
forthwith with such agreed statement of facts to make its findings
as to the facts and such order as it may deem proper to enter
therein without the introduction of testimony or the presentation of
argument in support of same, and the Federal Trade Commission,
having duly considered the record and being now fully advised in
tho premises, makes this its report stating its finding as to the facts
nnd conclusion.
FINDINGS AS TO THE FACTS.

PARAGRAPH 1. Respondent is a corporation organized under the
laws of the State of Rhode Island and having its main office and
principal place of business in the city of Providence in said State.
It is now and at all times hereinafter mentioned has been engaged
in the manufacture of novelties, knives, jewelry, pens, and pencils,
and the sale thereof to jobbers and retailers throughout the United
States, causing the products so manufactured and sold by it to be
transported to the purchasers thereof from its said place of business
in the State of Rhode Island, through and into various other States
of the United States, in direct and active competition with other
persons, partnerships, and corporations similarly engaged.
PAR. 2. For more than one year prior to the issuance of the complaint herein, respondent, in tho regular course and conduct of its
business as above described, sold fountain pens and pencils manufactured by it, and labeled same conspicuously with excessive proposed resale price marks. Fountain pens which it sold at wholesale
for $1 each and which were resold by the retail trade at prices
varying from $2 to $2.50 respondent labeled with the price mark
of $10. Pencils which it sold at wholesale at 50 cents each, and
which were resold at retail prices varying from $1 to $1.25 it marked
with a price mark of $5.
PAR. 3. The price marks placed by respondent on its pens and
pencils as aforesaid, were not the real or actual prices at which such
fountain pens and pencils were resold, or were expected to be resold
to the consuming public, and were known to the respondent to bo
false, fictitious, and exorbitant, and to be greatly in excess of
the true value of such fountain pens and pencils, and to be in
excess of the prices at which such fountain pens and pencils were
actually sold to ultimate purchasers thereof in the usual caurse of
trade.
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PAR. 4. Fountain pens and pencils, marked with such fictitious
prices, were sold by respondent with the expectation that such marks
would be used for the purpose of misleading and deceiving the purchasing public, by inducing the public to purchase such pens and pencils, when offered for sale at prices substantially below those printed
on such labels, upon the mistaken belief that such pens and pencils
were being sold at a greatly reduced price; and the practice by respondent of labeling fountain pens and pencils with such fictitious
marks did mislead and deceive a substantial portion of the purchasing public by inducing them to believe that the retail price of such
fountain pens and pencils was the price marked thereon, and that
when they were procured at less prices, the purchaser was securing
a special bargain.
PAR. 5. The sale by respondent of fountain pens and pencils
marked with fictitious and exaggerated prices as aforesaid, enabled
unscrupulous dealers to misrepresent same in reselling to customers,
and further had the general tendency and capacity of enabling dealers to obtain for such pens and pencils higher prices than those justified by the grade and quality thereof, and by free and open competition.
PAR. 6. There are a considerable number of manufacturers of
fountain pens and pencils ~ho do not mark their products with
false, fictitious, and misleading price marks, such as those used by
respondent, and who do not aid or abet dealers in mil!lrepresenting
such products to the public.

CONCLUSION.

The practices of the said respondent, under the conditions and
circumstances described in the .foregoing findings, are unfair methods of competition in interstate commerce and constitute a violation
of the Act of Congress approved September 26, 1914, entitled "An
Act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes."
ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commission upon the complaint and a stipulation of facts entered into on
behalf of the Commission and the "respondent, in which stipulation
of facts respondent waived its right to p~sentation of oral argument, and the Commission having made its findings as to the facts and
its conclusion, that the respondent has violated the provisions of an
Act of Congress approved September 26, 1914, entitled "An Act to
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create a Federal Trade Commission, to define its powers and duties,
and for other purposes,"
It is now ordered, That the respondent, Henry Lederer & Bros.,
Inc., its officers, agents, representatives, servants, and employees,
cease and desist from directly or indirectly1. Stamping, branding, labeling, or otherwise marking fountain
pens and pencils sold or intended to be sold by it with fictitious,
exaggerated, or misleading prices, known to be in excess of the prices
at which such pens and pencils are intended to be and usually are
sold at retail;
2. Selling or supplying its customers with fountain pens and pencils on which are stamped, branded, labeled, or otherwise marked,
fictitious, exaggerated, or misleading prices, known to be in excess
of the prices at which such pens and pencils are intended to be and
usually are sold at retail.
Respondent is further ordered, To file a report in writing with the
Commission thirty (30) days from notice hereof, stating in detail
the manner in w~1ich this order has been complied with and conformed to.
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FEDERAL TRADE COMMISSION
v.
OLD DOMINION OIL CO. ET AL.
COli!PLAINT IN THE l\IATTER OF THE ALLEGED VIOLATION OF SECTION II OF
AN ACT OF CONGRESS APPROVED SEPTEllll3ER 26, 1914,

Docket 861-May 4, 1923.
SYLLABUS.

Where four oil corporations, professedly independent. but secretly operated as
a business unit, and individuals either responsible for or connected with
their promotio~ and m·ganization; in pushing the sale of their stock, and
with the effect of aiding therein,
(a) Misrepresented, by advertisements and otherwise, the organization, production, nature, extent, and location of the leases, assets, resources, business progress, good will and prospects of said corporations;
(b) Represented that all funds derived from the sale of stock would be devoted to developing the properties of the several companies; the fact being
that under the agreements entered into prior to their promotion, one
third of said ~unds was appropriated by the aforesaid individuals, and
another third devoted to the payment of said individuals' salaries and the
payment of stock-selling and office expenses;
(c) Paid extravagant pretended dividends, although at no time did the corporations possess sufficient funds derived from sources from which
dividends could properly be paid;
(d) Following a merger, continued and largely advertised the payment of
pretended dividends, and sold some of the corporations' most valuable
properties at a sacrifice in order so to do; thereby inducing the purchase
of large amounts of stock; and
(e) Thereafter, for the purpose of stimulating the sale of stock, promised
that a dividend would be paid on a day certain, widely advertised the
promised payment, and urged everyone immediately to buy all they
could; as prospects of the company were never so bright, its stock would
be withdrawn from sale in the near future at a date certain, etc.; the
fact being that all of said statements were false and the company was
totally insolvent:
lleld, That such practices, under the circumstances set forth, constituted unfair methods of competition.

COMPLAINT.
The Federal Trade Commission, having reason to believe from
a preliminary investigation made by it, that Old Dominion Oil
Company, Great ·western Oil Company, Bethlehem Oil Company,
Metropolitan Oil Company, 0. L. Pardue, A. B. Pardue, J. H.
·west, J. L. Stout, H. J. Gingles, ,V, B. Young, and J.D. Towner,
hereinafter referred to as the respondents, have been and are using
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unfair methods of competition, in violation of tl1e provisions of
Section 5 of an Act of Congress approved September 26, 1914, entitled " An Act to create a Federal Trade Commission, to define its
powers and duties, and for other purposes," and it appearing that
a proceeding by it in respect thereof would be to the interest of the
public, issues this complaint stating its charges in that respect on
information and belief a,s follows: ·
PARAGRAPH 1. That the respondents, 0. L. Pardue, A. B. Pardue,
J. H. ·west, J. L. Stout, H. J. Gingles, and W. B. Young, are residents
of the State of Texas, each having his office and principal place of
business in the city of Houston, in said State; and that respondent,
J. D. Towner, is a resident of the State of Tennessee, having his
office and principal place of business at Memphis, in said State.
PAR. 2. That the respondent, 0. L. Pardue, during the year 1919
promoted and caused to be organized the following respondent
corporations to wit: The Old Dominion Oil Company, Great 'Western Oil Company, the Bethlehem Oil Company, and the Metropolitan Oil Company, each of which ever since has been and now
is a corporation organized, existing, and doing business under and
by virtue of the laws of the State of Texas;
That.in the organization and promotion of said companies and in
the advertisement and offer for sale of stock therein, as well as in its
actual sale and distribution to purchasers thereof or subscribers
therefor in the various States of the United States, there were associated with respondent 0. L. Pardue, respondents J. H. 'Vest and
other persons in connection with respondent Old Dominion Oil Company; respondents H. J. Gingles and J. L. Stout in connection with
respondent Great ·western Oil Company; respondent J. L. Stout and
other persons in connection with the respondent the Bethlehem
Oil Company; respondents A. B. Pardue, H. J. Gingles, and other
persons in connection with the respondent the Metropolitan Oil
Company;
•
That the said individual respondents since the organization of
said companies have conducted and manipulated the property and
affairs of each and all of them as one business unit, and at all times
hereinafter mentioned said companies have been and were so conducted by respondents, in conjunction with each other, and under
the direction and control of respondent, 0. L. Pardue; and they
failed to disclose to the purchasing public the intimate relations
existing between them and each of them, but represented such companies as separate and independent organizations.
PAR. 3. That each of the said respondent corporations had authorized capital stock of three hundred and fifty thousand dolla.rs 1 all
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of which immediately after their several organizations was issued
to the individual respondents mentioned in paragraph 2 as particularly associated with the promotion of each corporate respondent,
in consideration of the transfer to it or thBm, of oil leases on certain
lands, which were of doubtful or no value, and thereafter each of
said individual respondents returned said stock to the corporate
treasuries of said respondent companies, under an agreement that
they and each of them would pay to said individual respondents
and assignors of said stock one-third of the proceeds derived from
its sale, and apply one-third to the development of the various oil
lands and leases, the remaining one-third to be devoted to payment
of salaries and the expenses incident to the sale by respondents of
the stock of the several companies.
PAR. 4. That the said respondents so associated as described in
paragraph 2, on behalf of, in conjunction with, and under the direction and control of respondent 0. L. Pardue, in conducting the business of promoting and organizing the said oil companies with which
they and each of them have been or were severally identified as aforesaid, have caused to be transported through the mails and otherwise large quantities of letters, circulars, and advertising matter
into and through the various States and Territories of the United
States, and have procured subscriptions for and sold stock in all of
said companies, to many persons, partnerships, and corporations
throughout the United States, and have transported or caused to be
transported the particular stock sold as aforesaid in the specific
company or companies in the promotion and organization of which
they and each of them have been or were participating as hereinbefore
set forth; from the city of Houston, in the State of Texas, to the
purchasers thereof in the various other States in the United States,
und in direct competition with other persons, copartnerships, and
corporations engaged in the sale and distribution of stocks and
securities.
PAR. 5. That the respondent, 0. L. Pardue, for himself and the
said respondent companies, and while acting as a promoter and organizer thereof, and the respondents A. B. Pardue, J. H. West,
J. L. Stout, H. J. Gingles, W. B. Young, and J.D. Towner, each
:for himself and associated as aforesaid, in conjunction with, on
behalf and under the direction and control of respondent 0. L.
Pardue, and in connection with the particular company or companies with which each of them has been or was identified as described in paragraph 2 hereof, have deceived and defrauded the
• public, particularly that part thereof who have purchased or contracted to purchase stock in the said companies, or either or any of
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them, by means of false and misleading advertisements, false representations, false pretenses, and by making, publishing, advertising, and circulating false and misleading reports, false statements,
and false re.presentations- regarding the plan of organization, assets, resources, business progress, good will, and prospects of the
various companies aforesaid and of the standing, ability, and integrity of 0. L. Pardue, and for such purpose the respondents so
associated in respect to the said companies as hereinbefore indicated,
more particularly represented, advertised, published, and circulated
the following statements and representations, by means of which
they and each of them have sold much of the stock of said companies in and through the various States and Territories of the
United States, to wit:
That well No. 1 of th.e Old Dominion Oil Company in Block 818
in Northwest Extension Burkburnett was brought in February 14,
1920, with a production of 800 barrels per day;
That well No. 2 of said company was brought in May 6, 1920,
with a production of 700 barrels per day;
That well No. 3 was brought in April 28, 1920, with a production
of 1,200 barrels per day;
That the Old Dominion Oil Company controlled thirty acres in
the heart of the biggest gushers in the Northwest Extension of Burkburnett;
That wells of the Old Dominion Oil Company, Nos. 1, 2, and 3, at
Breckenridge were producing 1,000 barrels of oil daily and well
No. 4 was producing 780 barrels of oil daily;
That the Old Dominion Oil Company enjoyed production from
nine wells, on account of which it was receiving more than $100,000
per month;
That on May 1, 1920, the respondent the Great vVestern Oil Company brought in a big well which produced 1,000 barrels of oil per
day and had secured another tract of about ten acres in the heart
of gusher territory, Northwest Extension of Burkburnett;
That the respondent, the Bethlehem Oil Company, had one of the
biggest gushers in the Breckenridge field producing 1,200 barrels of
oil daily and enjoyed production sufficient for payment of big
dividends;
That the respondent, Metropolitan Oil Company, had extensive
production from its wells at Breckenridge;
That the leases and other holdings of the respondent, Metropolitan
Oil Company, at Blue Ridge were in the very heart of such field;
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That all funds derived from the sale of stock would be devoted
to development of the properties of the several respondent companies;
That the gross proceeds from oil and other sales would be devnted
to payment of dividends;
PAR. 6. That the production of said wells Nos. 1, 2, and 3 of the
respondent, Old Dominion Oil Company, in the Northwest Extension of Burkburnett was grossly exaggerated and the said respondent was entitled to less than on~- fourth thereof;
That the thirty acres controlled by said respondent instearl of
being located in the heart of the biggest gushers in the Northwest
Extension of Burkburnett was situated in an undeveloped area
southwest of the proven territory in said field;
That said respondent was only entitled to one twenty-fourth of
the production from wells Nos. 1, 2, 3, and 4 at Breckenridge; and
its maximum returns during the brief period of production enj0yed
by it was $30,000 per month instead of $100,000;
That respondent, Great ·western Oil Company, grossly t>xaggerated the production from its so-called big well in Northwest
Extension of Burkburnett and its ten-acre tract instead of being in
the heart of gusher-producing territory was located entirely outside
of the proven area ;
That respondent, Bethlehem Oil Company, was entitled only to
one twenty-fourth of the production from its so-called l;lig gusher
at Breckenridge, which was the identical well advertised by respondent, Old Dominion Oil Company, as its "gusher";
That respondent, Metropolitan Oil Company, instead of po:>sessing extensive production from its well at Breckenridge was entitled
only to one twenty-fourth of the production therefrom and its
leases and other holdings at Blue Ridge were located on the edge
of such field and beyond the vicinity of any production at all;
That by reason of the agreement under which the corporate respondents acquired their treasury stock from the individual respondents no more than one-third of the proceeds from its sale cPuld
be npplied to the operation or development of their respective
properties or leases;
That the moneys from time to time distributed among shareholders
by respondents and called by them dividends were the gross proceeds
from sales of various producing and other properties of said corporate respondents, on the strength of whose ownership respondents had
been able to advertise and sell their stock;
That at no time during the promotion of said companies or any of
them, or while their stock was offered and sold, or thereafter was the
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production derived by respondent companies from the said wells or
any of them sufficient to warrant payment of a dividend by them or
either or any of them;
That said individual respondents, under the direction and control
of respondent, 0. L. Pardue, while engaged, as aforesaid, in the advertisement and sale of stock in the various companies, by ana
through the representations specified in paragraph 5 hereof, particularly those relating to the ownership of producing wells and
leases in proven areas, were also engaged in the sale or other disposition of any and all of the several properties of the said corporate
respondents, from which money might be realized, or which contributed any element of value to their various stocks; and neither
they nor any or either of them disclosed to the public or any portion
tl1ereof that they, the said individual respondents, were appropriating to themselves the greater portion of proceeds from sale of said
stocks, and depleting the resources and impairing the capital of said
companies and each of them, by sale of their only valuable holdings
in order to obtain funds for the so-called dividends.
PAR. 7. That in the promotion and organization of said respondent
companies, neither the respondent, 0. L. Pardue, their promoter nor
any of their other officers or agents named as respondents herein, contributed any money to, or purchased any stock in, any of said companies, for cash, but on the contrary, the said companies and each and
all .of them were used as agencies to enable the respondent, 0. L.
Pardue, and the other respondents, to unload on the said companies
certain oil leases owned by them at greatly excessive and fictitious
prices; and the affairs of said companies were at all times conducted
in the interest and for the benefit of the respondent, 0. L. Pardue,
and his associates, herein named as respondents, and against the interests of the other stockholders, who provided the respondent companies with all of the capital which they or any of them possessed.
PAR. 8. That the natural and probable tendency of each and all
of the said representations so made to the public by respondents, in
procuring subscriptions for and selling stock in said companies was,
and they and each of them were, calculated to induce subscriptions
for and purchase of said stocks, and many persons in various States of
the United States to whom such representations or some one or more
of them were made as aforesaid by respondents, believed them to be
true, or some one or more of them, and relying thereon and because
thereof, purchased a considerable amount of shares ~n said companies,
or in one or more of them.
PAn. 9. That by reason of the facts recited, the respondents have
been and are using an unfair method of competition in commerce,
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within the intent and meaning of Section 5 of an Act of Congress,
entitled "An Act to create a Federal Trade Commi8Sion, to define its
rowers and duties, and for other purposes," appro~ed September
26, 1914.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress approved September 26, 1914, the Federal Trade Commission issued and served
a complaint upon the Old Dominion Oil Company, the Great Western Oil Company, the Bethlehem Oil Company, the Metropolitan
Oil Company, 0. L. Pardue, A. B. Pardue, J. H. ·west, J. L. Stout,
H. J. Gingles, 1V. B. Young, and J.D. Towner, charging them with
the use of unfair methods of competition in commerce in violation
of the provisions of said act.
The respondents having filed their answers and the respondents,
Old Dominion Oil Company, Great ·western Oil Company, Bethlehem Oil Company, Metropolitan Oil Company, 0. L. Pardue, A. B.
Pardue, J.D. Towner, and J. H. \Vest, having entered their appearances by their attorneys, Messrs. Hunt and Teagle and J. E. Price, respectively, and the respondents, H. J. Gingles and W. B. Young, having appeared in person, and respondent, J. L. Stout, having appeared
neither in person nor by attorney, hearing was had before George
McCorkle, an examiner of the Commission theretofore duly appointed, and testimony being introduced in behalf of the Commission
and on behalf of the respondents, and the examiner having made
his report upon the facts, and the attorney for the Commission
having filed exceptions thereto, and having filed a brief, and the
issues herein having been presented to the Commission for final
consideration and determination,
The Federal Trade Commission having fully considered the record herein, and being fully advised in the premises, now makes its
report and findings as to the facts and conclusion:
FINDINGS AS TO THE FACTS.

PARAGRAPH 1. That respondents, 0. L. Pardue, A. B. Pardue, J. H.
West, J. L. Stout, H. J. Gingles, and ,V. B. Young, are residents
of the State of Texas, each having his office and place of business in
the city of Houston in said State. Respondent J. D. Towner is a
resident of the State of Tennessee, having his office and principal
place of business in Memphis in said State.
PAR. 2. That 0. L. Pardue, respondent, during the year 1919,
promoted and caused to be organized the following respondent
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corporations, to wit: The Old Dominion Oil Company, the Great
Western Oil Company, the Bethlehem Oil Company, and the Metro~
politan Oil Company, each of which is a corporation organized and
existing and doing business under and by virtue of the laws of the
State of Texas.
That in the promotion of said companies, the sale and offering for
sale, through advertisements and otherwise, of stock in same as well
as its actual sale and distribution to purchasers thereof or sub~
scribers therefor in the various States of the United States, there
were associated with respondent 0. L. Pardue, respondent J. H.
1Vest and others in connection with the respondent Old Dominion
Oil Company; in connection with the respondent Great ·western
Oil Company, H. J. Gingles and J. L. Stout; in connection with the
respondent Bethlehem Oil Company, respondents J. D. Towner,
J. L. Stout, and other persons; and in the organization and pro~
motion of the Metropolitan Oil Company there were associated with
0. L. Pardue respondents H. J. Gingles and A. B. Pardue.
The said respondents, since the organization of the said companies,
have conducted them as one business unit with interlocking dirccto~
rates and officials of one corporation were and have been officials of
the other corporations so that they have been and were at ali" times so
conducted by respondents, and [were] all of them, under the direc~
tion and control of respondent 0. L. Pardue. This intimate busi~
ness relation that existed between the several companies was never
advertised but it was held out to the public that said companies were
separate and entirely independent of each other.
PAR. 3. Each of the said respondent companies had an authorized
capital stock of $350,000 all of which, after their several organiza~
tions, was issued to the individual respondents above mentioned as
particularly associated with the promotion of each corporate respondent in consideration of the transfer to it or them of oil leases
on certain lands which were of uncertain value and thereafter each
of the individual respondents returned said stock to the corporate
treasury of the respondent companies under an agreement that each
of said corporate respondents would pay to said individual respond~
ents, or assignors of the said stock, one-third of the proceeds derived
from its sale and apply one-third to the development of the various
oil lands and leases, and the remaining one-third to be devoted to
the payment of the salaries and expenses incident to the sale by
respondents of the stock of the several respondent companies.
PAR. 4. The said respondents, so associated and in conjunction
with and under the direction of 0. L. Pardue in promoting and
organizing the said oil companies with which they and each of them
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were and have been identified, have caused to be distributed through
the mail and otherwise, large quantities of letters, circulars, and
advertising matter into and through the various States and Territories of the United States and have procured subscriptions for and
sold stock in all of said companies to many persons, partnerships,
and corporations throughout the various States of the United States
and have transported the said stock as aforesaid in the specific companies in the promotion and organization of which they, and each
of them, have been and were participating and as hereinbefore set
forth, from the city of Houston in the said State of Texas to the
purchasers thereof in the various other States of the United States
in direct competition with other persons, partnerships, and corporations engaged in the sale and distribution of stock and securities.
PAR. 5. That the respondent, 0. L. Pardue, for himself and the
respondent companies, and A. B. Pardue, J. H. 'Vest, H. J. Gingles,
W. B. Young, and J. D. Towner, each for himself and associated
as aforesaid, and in conjunction with and under the direction of
the respondent 0. L. Pardue and in connection with the particular
company or companies with which each of them was and has been
identified, have deceived and defrauded the public, particularly that
part thereof who have purchased or contracted to purchase stock
in said companies or any of them, by means of false and misleading
advertisements, false representations and false and misleading statements and reports regarding the organization, assets, resources,
business progress, good will and prospects of the various companies
aforesaid, and for such purpose represented, advertised, and circulated the following statements and representations by means of
which they and each of them sold much of the stock of said companies in and through the various States and Territories of the
United States, to wit:
1. That wells Nos. 1, 2, and 3 of the Old Dominion Oil Company
were brought in with an initial production of 2,700 barrels per day,
whereas in truth the total production of oil received by the Old
Dominion Oil Company from said wells during the entire time of
their activity amounted to only 2,759.75 barrels, such time covering
period from March, 1920, to August 7, 1920.
2. That the Old Dominion Oil Company controlled thirty acres in
the heart of the biggest gushers in the Northwest Extension of
Burkburnett, whereas in truth and in fact the said acreage was
southwest of the proven territory in said Burkburnett oil field.
3. That wells Nos. 1, 2 and 3 of the Old Dominion Oil Company
in the Breckenridge oil field were producing 1,000 barrels of oil
daily and well No. 4 was producing 780 barrels of oil per day when
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the f;tcts were that at the time of this representation, to wit, the fall
of 1920, the Old Dominion Oil Company was entitled to only one
twenty-fourth interest in the production of said wells, which interest
during the brief period of their operation amounted to but 12,395
barrels, which was much less than the amount claimed.
4. That on May 1, 1920, the Great 'Vestern Oil Company brought
in a large well which produced 1,000 barrels of oil per day and the
said company had secured another tract of about 10 acres in the
heart of the gusher territory of the Northwest Extension of Burkburnett, whereas in truth the total production of said well during its
entire period of activity, covering a period from May to August,
1920, was only 926.69 barrels and the Great 1Vestern Oil Company
was entitled to only one-fourth of said production and the advertised
statement that it, the said Great Western Oil Company, had secured
another tract of about 10 acres in the heart of the gusher territory
of the Northwest Extension of Burkburnett, was also untrue as the
said tract was in lllock 69, Northwest Extension of Burkburnett on
which several dry holes had been drilled and the said acreage was
definitely outside of the so-called gusher territory.
5. That the respondent, Bethlehem Oil Company, had one of the
largest oil gushers in the Breckenridge oil field, producing 1,200
barrels daily, which was sufficient to pay big dividends, when in fact
and in truth the Bethlehem Oil Company possessed only one twentyfourth interest in the production of its so-called big gusher at Breckenridge and this fact was not disclosed to that part of the public
purchasing, or contracting to purchase the stock of the said company
by or in its literature or advertising matter.
6. That all funds derived from the sale of stock would be devoted to
the development of the properties of the several companies-placed
to the drilling fund-and used for drilling oil wells on said companies' leases, whereas in truth the advertisements, circulars, and
other printed matter distributed throughout the various States of
the United States in connection with the sale of stock of the several respondent· companies failed to disclose the fact that 0. L.
Pardue and other individual respondents, except J. L. Stout, were
appropriating to themselves one-third of the proceeds from the sale
of stock of the several companies. Another one-third of said proceeds was being used to pay the salaries of the respondents, their
office and stock-selling expenses, leaving but one-third of the proceeds from the sale of said stock to be devoted to the development of
the property and other interests of the stockholders.
PAR. 6. That during the promotion and operation of the several
companies and as a stimulus to the sale of the stock, respondents paid
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out extravagant dividends, so-called, to th~ stockholders, when as a
fact at no time did the several companies possess sufficient funds derived from the sale of oil or other sources to warrant the payment of
any genuine dividend.
.
PAR. 7. The Bethlehem Oil Company and the Great Western Oil
Company merged into the Old Dominion Oil Company with a capitalization of one million shares of the par value of $1 each, and a few
days thereafter another oil company known as the General Production Company also merged into the Old Dominion Oil Company,
making its capitalization two million dollars, and the payment of
so-called dividends continued and the stockholders, exclusive of the
respondent stockholders, received four 10 per cent dividends during
the year 1921, and in order to secure sufficient funds with which to
pay said so-called dividends which were largely advertised throughout the country and much stock sold by reason thereof, the receipts
from the sale of oil not being sufficient, leases and other property
holdings were sold by respondent-in some instances the most valuable assets of the company, as was the case in the sale of the lease
of the Old Dominion Oil Company, known as the Hale 80 in the
Breckenridge oil district, for which respondent had paid the sum of
$150,000 and on which eight wells of average production in that district were in operation at the time of its disposal by respondents.
This property was sold at a loss as were various other leases of the
respondents which were sacrificed to meet the so-called dividends
promised to stockholders and prospective purchasers to accelerate the
sale of stock of the consolidated companies. After the sale of said
Hale lease the money received from the sale of oil by the respondents
from all sources during its entire operation thereafter was hardly
sufficient to meet current expenses of the company; the total amount
received by months being as follows:
lrarch, 1921--------------Aprll, 192L--------------l!ay, 1921---------------June, 1!)21---------------July, 1921---------------August, 1921______________
September, 1921___________

$2,793.62
2, 364.24
3,982.10
728. 75
694.62
-----------------

October, 1921-------------November, 192L __________
December, 1921-----------January, 1922------------February, 1922-----------March, 1922--------------April, 1922---------------

----------------$681.66
---------------------------------

PAR. 8. "While receiving no amount from the sale of oil in the
year of 1922, yet a div~dend was promised stockholders and prospective purchasers of stock to be paid on the lOth day of March
following, and same was strenuously advertised throughout the
country and everyone was urged to buy stock in the Old Dominion
Oil Company, to buy at once, to buy all they could, that the business
prospects of said company were never so bright, that the Old
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Dominion Oil Company was then one of the leading oil companies
of the State of Texas; that its stock would be for sale only until
midnight of the 25th of March, after which it could not be purchased at any price, all of which was untrue and false, as no dividend
was paid by the Old Dominion Oil Company on March 10 or at
any other time afterwards, its stock was not withdrawn from market at midnight of the 25th of March and the Old Dominion Oil
Company had no money or other assets with which to pay a dividend of any amount. The company was $72,000 in debt and had
but a thousand dollars in bank, and was totally insolvent, the logical
result of its unsound financial inception and operation.
PAR. 9. A last call was sent out by respondent 0. L. Pardue for
the Old Dominion Oil Company on April5 to stockholders requesting
a 5 per cent assessment on their stock to save their investment,
which call was not responded to by the stockholders, and a few days
later the Old Dominion Oil Company was merged by 0. L. Pardue
and a few others holding a majority of the stock into another company, known as the Revere Oil Company, wherein they were permitted to exchange their Old Dominion stock for an equal amount of
stock in the Revere Company provided they purchased 25 per cent
additional stock of the Revere Oil Company.
PAR. 10. Out of the total amount of capitalization of the several
companies, namely, $2,000,000, the sum of $1,290,000 worth of stock
was sold, qne-third of which, $430,000, approximately, went to the
respondents as promoters; a similar amount to them for salaries,
office expenses, and expenses of stock selling, and the balance was
used in behalf of the stockholders in the speculative undertaking of
drilling for oil on the companies' leases. Approximately $430,000,
derived from production of oil and :from sales of leases or interests
therein, were paid to stockholders as so-called dividends.
PAR. 11. That no testimony was adduced connecting J. L. Stout
with the promotion or sale o:f stock o:f any of the respondent companies or aiding and assisting therein.
CONCLUSION.

That the practices of respondents, except J. L. Stout, under the
conditions and circumstances described in the foregoing findings are
unfair methods of competition in interstate commerce and constitute
a violation of the provisions of Section 5 of the Act of Congress
approved September 26, 1914, entitled "An Act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes."
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Order.
ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commission upon the pleadings and the testimony and evidence received
by an examiner of the Commission and the Commission having
made its findings as to the facts and its conclusion that the respondents have violated the provi6ionG of an Act of Congress approved September 26, 1914, entitled "An Act to create a Federal
Trade Commission, to define its powers and duties, and for: other
purposes,"
It is now ordered, That the respondents, 0. L. Pardue, A. B.
Pardue, J. H. ·west, H. J. Gingles, 1V. B. Young, and J.D. Towner,
as officers, shareholders, or agents of the respondents, Old Dominion
Oil Company, Great Western Oil Company, Bethlehem Oil Company, and Metropolitan Oil Company, and as officers, shareholders,
or agents o:f any other corporation, association, or partnership, and
respondents, 0. L. Pardue, A. B. Pardue, J. H. West, H. J. Gingles,
1V. B. Young, and J. D. Towner, and the said respondents, Old
Dominion Oil Company, Great Western Oil Company, Bethlehem
Oil Company, and Metropolitan Oil Company, their officers, agents,
and trustees, do cease and desist from directly or indirectly!. Publishing, circulating or distributing, or causing to be published, circulated, or distributed, any newspaper, pamphlet, circular,
letter, advertisement, or any other printed or written matter whatsoever in connection with the sale or offering for sale in interstate
commerce of stock or securities wherein is printed or set forth any
false or misleading statements or representa'tions to the effect that
the property or operation of any corporation, association or partnership is in proven oil territory or any other false or misleading statements or representations concerning the promotion, organization,
character, history, resources, assets, oil production, earnings, income,
dividends, progress or prospect of any corporation, association, or
partnership.
2. It is ordered, That this proceeding against J. L. Stout be dismissed.
3. It is further ordered, That the respondents, 0. L. Pardue, A. B.
Pardue, J. H. 1Vest, H. J. Gingles, W. B. Young, and J.D. Towner,
within sixty (60) days from the date of the service of this order file
with the Commission a report setting forth in detail the manner and
form in which they have complied with the order of the Commis·
sion herein set forth.
86727°-25-VOL 6 - l l
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FEDERAL TRADE COMMISSION

v.
JOSEPH KAHN, JACOB FRANK, AND JEROME FRANK,
PARTNERS, STYLING THEMSELVES AS KAHN &
FRANK.
COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION
AN ACT OF CONGRESS APPROVED SEPTEMBER 26 7 1914.

5

OF

Docket 682--May 12, 1923.
SYLLABUS.

Where a firm engaged In the sale ot hosiery at wholesale In competition with
concerns which either correctly branded, labeled, and advertised their
products with reference to composition or tailed to brand, label, and adver·
tlse the same at all in that respect; sold hosiery composed ot cotton and or
an animal or vegetable fibre, but containing no sllk, branded or labeled
"Ladles' Silk Boot Hose" or "Ladles' Art Silk Hose," respectively;
thereby mlsleadlng a substantial part ot the purchasing public into belleving that all except the top, heel, toe, and possibly the sole, ot the
termer, and all ot the latter, were composed ot silk :
Held, That the sale ot goods branded or labeled as above set torth, constituted an untalr method ot competition.

COMPLAINT.
The Federal Trade Commission, having reason to believe from a
preliminary investigation made by it that Joseph Kahn, Jacob
Frank, and Jerome Frank, partners, styling themselves Kahn &
Frank, hereinafter referred to as respondents, have been and are
using unfair methods of competition in violation of the provisions
of Section 5 of an Act of Congress approved September 26, 1914,
entitled "An Act to create a Federal Trade Commission, to define
its powers and duties, and for other purposes," and it appearing that
a proceeding by it in respect thereof would be to the interest of the
public, issues this complaint, stating its charges in this respect on
information and belief as follows:
PARAGRAPH 1. That respondents constitute a partnership and
carry on business at New York, N. Y., under the firm name and
style of Kahn & Frank, and are engaged in the business of selling
hosiery at wholesale, causing hosiery sold by them to be transported
to the purchasers thereof from the State of New York, through and
into other States of the United States, and carry en such business
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in direct, active competition with other persons, partnerships, and
corporations similarly engaged.
PAR. 2. That respondents in the course of their business as described in paragraph 1 hereof, sell hosiery made of cotton and artificial silk, but which contains no genuine silk, which hosiery and the
boxes in which such hosiery are offered for sale to the purchasing
public by the retail dealer, have placed thereon false and deceptive
labels, among which are the following: "Ladies' Silk Boot Hose"
and "Ladies' Art Silk Hose"; which labels are false and misleading
and are calculated to and do mislead and deceive the purchasing
public.
PAR. 3. That by reason of the facts recited, the respondents are
using an unfair method of competition in commerce, within the
intent and meaning of Section 5 of an Act of Congress entitled "An
Act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes," approved September 26, 1914.
REPORT, MODIFIED FINDINGS AS TO THE FACTS,
AND ORDER.
Pursuant to the provisions of an Act of Congress approved September 26, 1914, the Federal Trade Commission issued and served
a complaint upon the respondents, Joseph Kahn, Jacob Frank, and
Jerome Frank, partners, styling themselves as Kahn & Frank, charging them with the use of unfair methods of competition in commerce, in violation of the provisions of said act.
The respondents having entered their appearance in their own
proper person and filed their answer herein, admitting all the allegations of the complaint and each count and paragraph thereof,
and having made, executed, and filed an agreed statement of facts,
in which it is stipulated and agreed by the responde]lts that the
Federal Trade Commission shall take such agreed statement of facts
as the facts in this case and in lieu of testimony,and proceed forthwith
with such agreed statement of facts to make its findings as to the
facts and such order as it may deem proper to enter therein without
the introduction of testimony or the presentation of argument in support of same, and the Federal Trade Commission having duly considered the record, and being now fully advised in· the premises,
makes this its report, stating its findings as to the facts and con·
elusion.
·
FINDINGS AS TO THE FACTS.

PARAGRAPH 1. That the respondents, Joseph Kahn, Jacob Frank,
and Jerome Frank, constitute a partnership and carry on business

146

FEDERAL TRADE COMMISSION DECISIONS.

Findings.

6F.T.O.

at New York, N. Y., under the firm name and style of Kahn &
Frank.
PAR. 2. That the respondents are engaged in the business of selling at wholesale in the State of New York and in other States of
the United States, hosiery, and in causing the same to be shipped
and transported from the State of New York, through and into
other States of the United States, pursuant to such sales, in competition with other individuals, copartnerships, and corporations engaged in similar commerce between and among the States of the
United States, and that there has been and is continuously a current
of trade to and from said respondents in said hosiery among and between the States of the United States.
PAR. 3. That the respondents in the course of their business, as
described in paragraph 2 above, prior to the commencement of this
proceeding by the Federal Trade Commission, sold and shipped
hosiery made of cotton and an animal or vegetable fibre, and containing no true silk, in packages or containers labeled and branded
" Ladies' Silk ~oot Hose." That dealers purchasing this hosiery
from respondents or from respondents' customers labeled and
branded, or in packages or containers labeled and branded as aforesaid, offer and sell it so labeled and branded to the general purchasing public. That neither the said hosiery nor the packages containing it were labeled or branded with any other word or words to
indicate the character, kind, or grade of material entering into the
manufacture of said hosiery.
PAR. 4. That the respondents in the course of their business, as
described in paragraph 2 above, prior to the commencement of this
proceeding by the Federal Trade Commission, sold and shipped
hosiery made of cotton and an animal or vegetable fibre, and containing no true silk, labeled and branded and in packages or containers labeled and branded" Ladies' Art Silk Hose." That dealers
purchasing this hosiery from respondents or from respondents' customers labeled and branded, or in packages or containers labeled
and branded as aforesaid, offer and sell it so labeled and branded
to the general purchasing public. That neither the said hosiery
nor the packages containing it were labeled or branded with any
other word or words to indicate the character, kind, or grade of
material entering into the manufacture of said hosiery.
PAR. 5. That the term" Silk Boot Hose" when applied to hosiery
signifies to the unskilled buying public hosiery of which the top,
heel, and toe, and possibly the sole, are composed of material different from that of which the other portion of the hosiery is made
and that the said hosiery is, except as to top, heel, toe, and possibly
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the sole, composed of silk produced from the cocoon of the silkworm.
That the term "Art Silk Hose" when applied to hosiery signifies to
the unskilled buying public hosiery which is entirely composE:ld of
silk produced from the cocoon of the silkworm.
PAR. 6. That many of respondents' competitors in the sale of
hosiery in interstate commerce sell and ship in interstate commerce,
hosiery, the top, toe, and heel of which is made of cotton and the
other part is made of silk produced from the cocoon of the silkworm, which hosiery and the packages or containers in which the
same is marketed are labeled or branded and advertised as "Silk
Boot Hose." That many of such competitors sell and ship in interstate commerce hosiery made entirely of silk produced from the
cocoon of the silkworm, which hosiery and the package!:! or containers in which it is marketed are labeled or branded and advertised as " Silk Hose."
PAR. 7. That many of respondents' competitors, engaged in interstate commerce as aforesaid, have sold and shipped, and now sell
and ship, hosiery which is made of an animal or vegetable fibre,
and containing no true silk, and cotton, which hosiery and the packages or containers of which are labeled, advertised, and branded
with no word or words descriptive of the material or materials
entering into the manufacture of said hosiery. That many of respondents' competitors, engaged in interstate commerce as aforesaid, have sold and shipped, and now sell and ship, hosiery, which
is made of an animal or vegetable fibre, and containing no true
silk, and cotton, which hosiery and the packages or containers of
which are labeled, advertised, and branded with the words "Artificial Bilk and Cotton " or " Fibre Silk and Cotton."
PAR. 8. The labels or brands under which the respondents sell
and ship hosiery, as set forth in the :foregoing findings, tend to and
do mislead and deceive a substantial part of the purchasing public as
to the composition and materials of said hosiery; said labels or
brands, as so used by respondents, cause said hosiery to compete
unfairly with the goods of their competitors in interstate commerce,
who, as set :forth in paragraphs 6 and 7 above, sell hosiery made
entirely of silk, or hosiery made wholly or in part of other materials
than those named, and labeled or branded so as to indicate the true
composition thereof, or not labeled, or branded by any words descriptive of the composition thereof.
CONCLUSION.

The practices of the said respondents, under the conditions and
circumstances described in the foregoing findings, are unfair meth-
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ods of competition in interstate commerce and constitute a violation
of the Act of Congress approved September 26, 1914, entitled "An
Act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes."
MODIFIED ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commission, upon the complaint of the Commission, the answers of the
respondents, and the modified statement of facts agreed upon by
the respondents and counsel for the Commission, and the Commission having made its modified findings as to the facts with its conclusion, that the respondents have violated the provisions of the Act
of Congress approved September 26, 1914, entitled" An Act to create
a Federal Trade Commission, to define its powers and duties, and
for other purposes,"
It is now ordered, That the respondents, Joseph Kahn, Jacob
Frank, and Jerome Frank, partners, styling themselves as Kahn &
Frank, and their officers, agents, representatives, servants, and employees, cease and desist from directly or indirectly labelling or
branding hosiery sold by them or the containers in which the same
are marketed, with the words "Art Silk" and from labelling or
branding hosiery sold by them or the containers in which the same
are marketed with the words " Silk Boot" unless such hosiery so
labelled or branded or in the containers so labelled or branded is
composed except as to the top, toe, heel, and sole thereof, of silk
produced from the cocoon of the silk worm.
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FEDERAL TRADE COMMISSION

v.
ROYAL DUKE OIL CO.
COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SEOI'ION 5
OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914,

Docket 789-Muy 15, 19!!3.
SYLLABUS.

Where a concern organized for the purpose of acquiring and operating oil and
gas leases; in advertising the sale of its stock,
(a) Made numerous false and misleading statements concerning the location,
extent or nature, value and prospects of its holdings or rights, and con·
cerning its plans and future, and general business condition; and
(b) Represented to purchasers of its stock that the same was worth above
par and requested them to give it an op~ion thereon for repurchase at an
increase of 25 per cent above its par value, when as a matter of fact it
was insolvent and had no oil production, and thereby attached a fictitious
value to said stock in order to accelerate the purchase thereof by its
stockholders and others;
With the result that the public was misled and deceived and numerous persons
were induced to pur<!hase such stock:
lleld, That such false and misleading advertising, under the circumstances set
forth, constituted an unfair method of competition.

COMPLAINT.
The Federal Trade Commission, having reason to believe from a
preliminary investigation made by it that Royal Duke Oil Company, hereinafter referred to ns the respondent, has been and is
using unfair methods of competition in violation of the provisions
of Section 5 of an Act of Congress approved September 26, 1914,
entitled "An Act to create a Federal Trade Commission, to define
its powers and duties, and for other purposes," and it appearing that
a proceeding by it in respect thereo-f would be to the interest of
the public, issues this complaint, stating its charges in this respect
on information and belief as follows :
PARAGRAPH 1. That the respondent is a joint stock association,
operating under a declaration of trust, dated January 15, 1919, and
recorded in the deed records of Tarrant County, Tex., with principal
place of business at Fort 'Vorth, Tex.; the authorized capital stock
of said respondent was originally $100,000, which was later increased to $250,000, then to $500,000, and again to $5,000,000, divided
into 5,000,000 shares of the par value of $1 each.
PAR. 2. That the respondent was organized for the purpose of
acquiring oil and gas leases on lands and the drilling of . wells
thereon, and immediately after its organization it inaugurated an
advertising campaign with a view of selling its stock to the public
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throughout the United States, and as a result thereof respondent sold
shares of its stock upon mail orders direct to the purchasers thereof,
or through agents which sold such stock on commission to numerous
purchasers throughout various places in the United States, and respondent caused certificates of such stock, when sold, to be transported to the purchasers thereof from the State of Texas through
and into other States of the United States, and in the sale of such
stock was in direct, active competition with other corporations and
joint stock associations similarly engaged.
PAR. 3. That respondent, in the course of its sale of stock, as described in paragraph 2 hereof, made use of advertisements which
were published in newspapers of general circulation throughout the
United States, and circulars, circular letters, and other advertising
matter which were given general circulation throughout the United
States by respondent, which advertisements and advertising matter
contained numerous false and deceptive statements of and concerning the business and properties of respondent and the value of its
stock, which statements were calculated to and did mislead and deceive the public, and numerous persons were thereby induced to
purchase the said stock; that among such false and deceptive statements were statements to the effect that the value of the assets of the
company had been doubled by the acquisition of 4,000 acres in San
Saba County, Tex., whereas such acreage was of no value, and the
lands included therein were in unproven territory; the further statement was made that respondent "owned eleven different tracts of
land," the locations and areas of such tracts being given in such
statements, whereas respondents did not own any of said lands, but
had only a leasehold interest in parts of said lands, which interest
was subject to forfeiture for failure to carry out the terms of the
leases, and as to other portions of said lands respondent had only
an interest therein which entitled it to drill for oil thereon at its
own expense and receive one-half of any oil produced; that certain
tracts covered by said leases were described in said advertisements
and advertising matter as proven acreage, although no oil was produced therefrom, and such lands were not within any productive
area, and drilling thereon had been abandoned by respondent; that
numerous other statements of like false and deceptive nature were
contained in said advertisements and advertising matter.
PAR. 4. That by reason of the facts recited, the respondent is
using an unfair method of competition in commerce within the intent and meaning of Section 5 of an Act of Congress entitled "An
A~t to create a Federal Trade Commission, to define its powers and
duties, and for other purposes," approved September 26, 1914.

ROYAL DUKE OIL

149

CO~

151

Findings.

REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress approved Sep·
tember 26, 1914, the Federal Trade Commission issued and served
a complaint upon the respondent, Royal Duke Oil Company, charg·
ing it with the use of unfair methods of competition in commerce
in violation of the provisions of said act.
The respondent having entered its appearance by its trustees, and
filed its answer herein, hearings were had before an examiner of
the Commission theretofore duly appointed, due notice of the time
and place of holding said hearings having been given respondent,
and testimony and evidence introduced in support of the allegations
of the said complaint. No evidence having been offered on behalf
of respondent, the hearings were duly closed, and the testimony so
taken was reduced to writing and filed, together with the other evidence, in the office of the Commission.
And thereupon this proceeding came on regularly for final determination by the Commission, and the Commission having duly considered the entire record, and now being fully advised in the prem·
ises, makes this its report, stating its findings as to the facts and
conclusion.
J'INDINGS AS TO THE FACTS.

PARAGRAPH 1. The respondent, Royal Duke Oil Company, is an
association operating under a declaration of trust dated January 15,
1919, and recorded on the official records of Tarrant County, State
of Texas, and has its principal place of business at Fort 1Vorth in
said State. The authorized capital stock of respondent. company
was originally $100,000, which amount was increased to $250,000,
and later to $500,000, and later still to 5,000,000 shares of the par
value of $1 each. T. A. Hilburn and B. L. Hilburn were president
and secretary, respectively, and also trustees of respondent company.
PAR. 2. The respondent was organized for the purpose of acquiring
oil and gas leases on lands and developing same by drilling oil wells
thereon, and after its organization respondent inaugurated an advertising campaign to sell its stock to the public throughout the various
States of the United States, and did sell its stock by mail orders,
direct to the purchasers thereof and through agents at various places
in the United States, and respondent caused certificates of the stock
so sold to be transmitted to the purchasers thereof, from the city of
Fort Worth, in the State of Texas, through said State into other
States of the United States, and [in] engaging in the sale of its
said stock was in direct, active competition with other eorporations,
partnerships, and associations engaged in the sale of stock and similar securities.
-
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PAn. 3. That respondent, in the course of the sale of its stock as
described in paragraph 2 hereof, made use of advertisements which
were published in newspapers of general circulation throughout the
United States, particularly the Daily Oklahoman, published in Oklahoma City, State of Oklahoma; the Salt Lake Tribune, of Salt Lake,
Utah; the Cincinnati Enquirer, and other newspapers, and of circulars, letters, and other advertising matter which were given circulation throughout the United States by respondent, which advertisements and other published matter contained false and deceptive
statements of and concerning the business and property of respondent and the value of its stock. Said statements were calculated to,
and did, mislead and deceive the public, and numerous persons were
induced thereby to purchase stock in respondent company. Among
the false and misleading statements generally advertised by the respondent were the following:
1. That the assets of respondent company had been doubled by the
acquisition of 4,000 acres of land in San Saba County, Tex.
Whereas, in truth and in fact the said lands were of no value as oil
producing lands. San Saba County was condemned territory, and
respondent's 6/8 interest in said acreage was conditioned upon a
drilling operation on respondent's part which was partially carried
out and then abandoned, at a loss to respondent of $175,000.
2. That respondent "owned 11 different tracts of land," giving
the locations and boundaries of same, whereas, in fact, respondent did
not own any of said tracts, but had only a leasehold interest in some,
and in other tracts only a so-called drilling interest. Respondent
had only a 7/16 interest in the Hanks well, the only substantial asset
it possessed, and the interest of the respondent had coupled with it
also an agreement to drill a well on the said lease; in the 2! acres
in the Hardin tract respondent had only a 7/24 interest, the 'White
Star Oil Company and the 0-Tex Company owning the other interests. Respondent had only a drilling interest in the 30 acres at
Leeray, Eastland County, Tex., which was 4/8 of any oil produced
on the land at respondent's expense from the first well, the expense
of any other wells to be drilled on the land to be equally divided.
So with respondent's interest in the 50 acres in Block 4, H. & T. C.
R. R. Survey, Eastland County, and the 4,000 acres in San Saba
County, Tex. A drilling agreement as to the interest of respondent
in each of said tracts was the only ground of respondent's claim in
the land.
PAn. 4. The following advertised statements of the respondent company, made after the loss of the Hanks well, which was respondent's
only dependable asset, as to its financial condition, its assets and
policy, were untrue, and were calculated, had the capacity and tend-

ROYAL DUKE OIL CO.

149

153

Order.

ency to and did mislead and deceive purchasers of respondent's
stock:
1. That respondent company was " never in so good a condition,
except for lack of immediate drilling funds," when, as a fact, the
only producing well that respondent company had beside the Hanks
well was the well in the Funderberg Survey, known as the Smith
No. 1, from which the respondent had derived a total of only $6,600,
and the said well had been abandoned by respondent.
2. That respondent would " drill only in territory that had been
proven to be productive of oil," whereas, in truth, respondent's drilling operations were largely in unproven or so-called "wild-cat"
territory. Six wells drilled by respondent out of a total of eight
were dry wells, or nonproductive; that respondent's operations on the
San Saba lease, where respondent lost $175,000, were in condemned
territory, and so considered prior to respondent's adventure therein;
likewise, respondent's operations in Cotton County, Okla., and on the
Van Cleave tract in Block 103 in Burkburnett.
3. That respondent's stock was worth above par, and stockholders
were requested to give respondent an option on same, to be purchased
on or before May, 1921, at an increase of 25 per cent above its par
value; whereas, in truth, respondent was then insolvent, had no oil
production, and was by this means attaching a fictitious value to its
said stock; in order to accelerate its purchase by its stockholders and
other purchasers.
CONCLUSION.

The practices of respondent, under the conditions and circumstances described in the foregoing findings of fact are unfair methods
of competition in interstate commerce, and constitute a violation of
the provisions of Section 5 of the Act of Congress approved September 26, 1914, entitled "An Act to create a Federal Trade Commis.c:;ion,
to define its powers and duties, and for other purposes."
ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commission upon the pleadings and the testimony and the evidence received
by an examiner of the Commission, and the Commission having
made its findings as to the facts and its conclusion that the respond. ent has violated the provisions of an Act of Congress approved September 26, 1914, entitled "An Act to create a Federal Trade Commission, to define its powers and duties, and for other purposes,"
It is now ordered, That the respondent, Royal Duke Oil Company,
its officers, agents, and trustees, do cease and desist from directly
or indirectly-
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Making or causing to be made in any manner whatsoever in selling
in interstate commerce, or in promoting and furthering in interstate
commerce the sale of stock or other securities of Royal Duke Oil
Company or any other trust, association, or corporation, any false
or misleading statement or misrepresentation to the effect that the
property or operation of Royal Duke Oil Company or of any such
other trust, association, or corporation is in proven oil territory; or
making or causing to be made in like manner any other false or misleading statement or misrepresentation concerning the promotion,
organization, character, history, resources, assets, production, earnings, income, dividends, progress, or prospects of Royal Duke Oil
Company or of any such other trust, association, or corporation.
It is further ordered, That the respondent, Royal Duke Oil Company, within sixty (60) days from the date of the service of this
order, file with the Federal Trade Commission a report in writing
setting forth in detail the manner and form in which it has complied
with the order of the Commission herein above set forth.
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FEDERAL TRADE COMMISSION

v.
JACK BERNSTEIN, DOING BUSINESS AS UNITED
WOOLEN MILLS OF ·wASHINGTON.
COMPLAINT

IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION 1i

OF AN ACT OF CONGRESS APPROVED SEPTEMBER

2a,

1914.

Docket 926-May 15, 1923.
SYLLABUS.

Where an fndlvldual engaged at Washington fn the manufacture and sale of
· men's clothing, but neither owning, operating, nor Interested in any mill or
mills manufacturing woolen cloth, and with no direct connection therewith,
( ft) Adopted and used, as a trade name for one of his stores, the name " United
Woolen Mllls of Washington"; and
(b) Advertised that he had direct mlll connection;
With a tendency and capacity to mislead and deceive the purchasing public into
the belief that in buying of him 1t was dealing with a chain of stores and
was buying directly from the manufacturer of the cloth, and saving jobbers'
and middlemen's profits; and thereby to secure their patronage:
/leld, That such misleading adoption and use of trnde name, and such false
and misleading advertising, under the circumstances set forth, constituted
unfair methods of competition.

COMPLAINT.
Acting in the public interest pursuant to the provisions of an Act
of Congress approved September 26, 1914, entitled "An Act to create
a Federal Trade Commission, to define its powers and duties, and for
other purposes," the Federal Trade Commission charges that Jack
Bernstein, doing business as United Woolen Mills of ·washington,
hereinafter referred to as respondent, has been, and is, using mafair
methods of competition in commerce, in violation of the provisions
of Section 5 of said Act, and states its charges in that respect as
follows:
PAitAGRAPII 1. Respondent, Jack Bernstein, is now, and for the past
seven years has been, engaged in the business of manufacturing and
selling men's clothing under his own name at 814 F Street NW., in
the city of 'Vashington and District of Columbia.. Some time during the year 1921 respondent opened another store at 816 F Street
NW., under the name of United Woolen Mills of ·washington, where
he conducted a business similar to that hereinbefore mentioned. In
the conduct of the two businesses hereinbefore described, responJent
is, and has been, in competition with other persons, partnerships, and
corporations engaged in similar business in the District of Columbia.
PAR. 2. Under the name of United ·woolen Mills of 'Vashington,
respondent has advertised, during the year last past, in the news-
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papers of general circulation throughout the District of Columbia
to the effect respondent was a manufacturer of cloth from which it
made custom-made clothes and that respondent had direct mill connections, when as a matter of fact respondent neither owned, operated, nor had any interest in any woolen mill.
PAR. 3. The use by respondent of the trade name" United Woolen
Mills of ·washington" is calculated to and has the capacity and
tendency to mislead and deceive the purchasing public into the belief
that respondent owns and operates, or has an interest in, mills which
manufacture the woolens from which respondent's clothing is made,
and that persons buying from respondent are buying directly from
the manufacturer of the cloth, thereby saving the profits of middlemen, etc., when as a matter of fact respondent neither owns, operates,
nor has any interest in, any mill manufacturing woolen cloth.
PAR. 4. Among other concerns in competition with the respondent
are the "United Woolen .Mills," a nationally known corporation engaged in the same business as respondent, organized and
existing under the laws of the State of West Virginia, and which
concern has been engaged in said business for a great number of
years and owns and operates many branch stores. By reason of the
above, the use by the respondent of the name" United Woolen Mills
of Washington.'' is calculated to and has the capacity and tendency
to mislead and deceive the purchasing public into the belief that
they are dealing with the United Woolen Mills, a West Virginia
corporation.
The above alleged acts are each and all to· the prejudice of the
public and of respondent's competitors, and constitute unfair methods
of competition in commerce within the intent and meaning of
Section 5 of an Act of Congress entitled "An Act to create a Federal Trade Commission, to define its powers and duties, and for
other purposes," approved September 26, 1914.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress approved September 26, 1914, entitled "An Act to create a Federal Trade Commission, to define its powers and duties, and for other purposes,"
the Federal Trade Commission issued and served its complaint upon
the respondent, Jack Bernstein, doing business under the name of
"Unitcd \Voolen Mills of Washington," charging him with violation of Section 5 of said Act.
Respondent having entered his appearance and filed his answer
herein, together with a stipulation as to the facts in support of the
allegations of said complaint, agreeing among other things that
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the Commission may proceed to make its findings, conclusions, and
order without further notice of proceedings, and this matter having
come regularly on to be heard and having been duly considered, the
Commission, being fully advised in the premises, makes this its
findings as to the facts and conclusion:
FINDINGS AS TO THE FACI'S,
PARAGRAPH 1. Respondent, Jack Bernstein, is now, and for several
years last past has been, engaged in the business of manufacturing
and selling men's clothing under his own name at 814 F Street NW.,
in the city of Washington, District of Columbia. During the year
1921 respondent opened another store under the name of "United
Woolen Mills of Washington," where he conducts a business similar
to the one hereinbefore mentioned. In the conduct of the two such
businesses, respondent is and has been in competition with other
persons, partnerships, and corporations, similarly engaged in business in the District of Columbia who do not use the word "Mills"
as a part of their trade name.
PAR. 2. Respondent does not now own, operate, or have an interest,
nor has he ever owned, operated, or had an interest in any mill or
mills manufacturing woolen cloth, and the use by respondent of the
trade name" United 'Woolen Mills of 'Vashington" is false and misleading and has both the tendency and capacity to mislead and deceive the purchasing public of the city of 'Vashington, District of
Columbia, into the belief that respondent owns, operates, or has an
interest in or is connected with a mill or mills manufacturing woolen
cloth, and the use of the said trade name has a further tendency and
capacity to induce the general purchasing public of the city of
'Vashington, District of Columbia, to purchase the clothing tailored
by respondent under the belief that by buying from respondent it is
buying direct from the manufacturer of the cloth from which the
clothing is made, thereby saving the profits of certain middlemen
and jobbers.
PAR. 3. Respondent, on November 15,1921, advertised in the Washington Herald, a newspaper of general circulation throughout the
District of Columbia, to the effect that said respondent had "direct
mill connection," when in truth and in fact respondent has never had,
nor has he now, direct connection with any mill or mills manufacturing woolen cloth, and the statements contained in the said
advertisements had the tendency and capacity to mislead and deceive
the general purchasing public into the belief that respondent harl
"direct mill connection" and to induce it to purchase said goods
of respondent upon such belief so created.
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PAR. 4. The use by respondent of the name" United Woolen Mills
of ·washington" has the tendency and capacity to mislead and deceive the purchasing public of the city of ·washington, District of
Columbia, into the belief that by purchasing from respondent it js
dealing with one of a chain consisting of two or more stores engaged
in the same business and under the same general ownership and control, when in truth and in fact respondent has not now, nor has he
had, any connection with any chain of stores under the same management and control.

CONCLUSION.

The use by respondent of the name "United Woolen l\fills of
Washington," under the circumstances above set out, is an unfair
method of competition within the meaning of Section 5 of the Act of
Congress approved September 26, 1914, entitled "An Act to create
a Federal Trade Commission, to define its powers and duties, and
for other purposes."
ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer thereto,
and a stipulation as to the facts filed herein, the Commission having
made its findings as to the facts and its conclusion that the respondent has violated the provisions of Section 5 of an Act of Congress
approved September 26, 1914, entitled "An Act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes,"
It ia now therefore ordered, That the respondent, Jack Bernstc!n,
doing business under the name and style of" United ·woolen 1\fills of
'Vashington," do cease and desist from using the word "1\fills" as a
part of the firm name or style of business in any manner whatsoever
andjor advertising, representing, or indicating that he owns, operates, or has a connection with a mill manufacturing woolen cloth
unless or until as a matter of fact respondent owns or operates such
mill.
It ia further ordered, That respondent shall, within sixty (60)
days after the date of the service upon him of this order, file with
the Commission a report in writing setting forth in detail the manner
and form in which this order has been conformed to and complied
with.

G. F. HEMLER.
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FEDERAL TRADE COMMISSION

v.
G. F. HEMLER.
COMPLAINT IN THE MATfER OF THE ALJ,EGED VIOLATION OF SECTION
OF AN ACT OF CONGRESS APPROVED SEPTEJIIBER 26, 1914.

II

Docket 1001-May 15, 1923.
SYLJ,ABUB.

Where It had been long known that cigars manufactured at Tampa, Fla., were
largely composed of tobacco Imported from Havana, Cuba, and such cigars
bad come to be widely and favorably known and generally referred to as
"Tampa Cigars"; and thereafter an Individual engaged elsewhere in the
manufacture and sale or cigars made from other than Havana tobacco,
placed on certain brands of his cigars bands bearing the words "Tampa,
Florida," and on the paper lining of the boxes containing the same, the
words "All Havana Hand Made," with the effect of misleading and decelv·
ing a substantial part of the purchasing public and to the Injury or competing manufacturers of genuine Tampa cigars who so labeled, branded
nod advertised their product:
Held, That such misbranding and mislabeling, under the circumstances set
forth, constituted an unfair method or competition.

COMPLAINT.
Acting in the public interest pursuant to the provisions of an Act
of Congress approved September 26, 1914, entitled "An Act to create
a Federal Trade Commission, to define its powers and duties, and for
other purposes," the Federal Trade Commission charges that G. F.
Hemler, sometimes doing business under the name and style of The
Star Cigar Company, hereinafter referred to as the respondent, has
been and is using unfair methods of competition in commerce in violation of the provisions of Section o of said Act, and states its
charges in that respect as follows:
P ARAGRAPII 1. Respondent is engaged at McSherrystown, in the
State of Pennsylvania, in the business of manufacturing and selling
cigars, and causes such cigars when sold to be transported from the
State of Pennsylvania through and into other States of the United
States to the purchasers thereof, and carries on said business in direct active competition with other individuals, partnerships, and corporations similarly engaged.
PAR. 2. In the course of said business carried on by him, as aforesaid, respondent has made a practice of placing on certain brands of
cigars manufactured by him at McSherrystown, in the State of Pennsylvania, bands bearing the words "Tampa Florida," and on the
paper lining of the boxes containing said cigars has placed the words
"All Havana Hand :Made." Cigars have for many year~ been manufactured in the city of Tampa, Florida, and in the territory immedi367270-25--VOL $--12
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PAR. 4. The use by respondent of the name "United ·woolen Mills
of Washington" has the tendency and capacity to mislead and de-

ceive the purchasing public of the city of 'Vashington, District of
Columbia, into the belief that by purchasing from respondent it is
dealing with one of a chain consisting of two or more stores engaged
in the same business and under the same general ownership and control, when in truth and in fact respondent has not now, nor has he
had, any connection with any chain of stores under the same man·
agement and control.
CONCLUSION.

The use by respondent of the name "United Woolen Mills of
Washington," under the circumstances above set out, is an unfair
method of competition within the meaning of Section 5 of the Act of
Congress approved September 26, 1914, entitled "An Act to create
a Federal Trade Commission, to define its powers and duties, and
for other purposes."
ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Com·
mission upon the complaint of the Commission, the answer thereto,
and a stipulation as to the facts filed herein, the Commission having
made its findings as to the facts and its conclusion that the respond·
ent has violated the provisions of Section 5 of an Act of Congress
approved September 26, 1914, entitled "An Act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes,"
It is now therefore ordered, That the respondent, Jack Bernstein,
doing business under the name and style of" United ·woolen Mills of
Washington," do cease and desist from using the word " Mills " as a
part of the firm name or style of business in any manner whatsoever
and/or advertising, representing, or indicating that he owns, oper·
ates, or has a connection with a mill manufacturing woolen cloth
unless or until as a matter of fact respondent owns or operates such ·
mill.
It is further ordered, That respondent shall, within sixty (60)
days after the date of the service upon him of this order, file with
the Commission a report in writing setting forth in detail the manner
and form in which this order has been conformed to and complied
with.
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FEDERAL TRADE COMMISSION

v.
G. F. HEMLER.
COMPLAINT IN THE lf:ATTER OF THE ALLEGED VIOLATION OF SECTION 5

OF AN ACT OF CONGRESS APPROVED SEPTEl\fBER

26 1 1914.

Docket 1001-May 15, 1923.
SYLLABUS,

Where It had been long known that cigars manufactured at Tampa, Fla., were
largely composed or tobacco Imported from Havana, Cuba, and such cigars
had come to be widely and favorably known and generally referred to as
"Tampa Cigars"; and thereafter an Individual engaged elsewhere in the
manufacture and sale of cigars made from other than Havana tobacco,
placed on certain brands of hls cigars bands bearing the words " Tampa,
Florida," and on the paper lining of the boxes containing the same, the
words "All Havana Hand Made," with the effect of misleading and deceivIng a substantial part of the purchasing public and to the Injury of competing manufacturers of genuine Tampa cigars who so labeled, branded
and advertised their product:
Held, That such misbranding and mislabeling, under the circumstances set
forth, constituted an unfair method of competition.

COMPLAINT.
Acting in the public interest pursuant to the provisions of an Act
of Congress approved September 26, 1914, entitled "An Act to create
a Federal Trade Commission, to define its powers and duties, and for
other purposes," the Federal Trade Commission charges that G. F.
Hemler, sometimes doing business under the name and style of The
Star Cigar Company, hereinafter referred to as the respondent, has
been and is using unfair methods of competition in commerce in violation of the provisions of Section 5 of said Act, and states its
charges in that respect as follows:
PARAGRAPH 1. Respondent is engaged at McSherrystown, in the
State of Pennsylvania, in the business of manufacturing and selling
cigars, and causes such cigars when sold to be transported from the
State of Pennsylvania through and into other States of the United
States to the purchasers thereof, and carries on said business in direct active competition with other individuals, partnerships, and corporations similarly engaged.
PAR. 2. In the course of said business carried on by him, as aforesaid, respondent has made a practice of placing on certain brands of
cigars manufactured by him at McSherrystown, in the State of Pennsylvania, bands bearing the words "Tampa Florida," and on the
paper lining of the boxes containing said cigars has placed the words
"All Havana Hand Made." Cigars have for many yeara been manufactured in the city of Tampa, Florida, and in the territory immedi367270-25-VoLG--12
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ately surrounding said city and known as the Tampa District. Such
cigars have been and are manufactured principally from tobacco imported from Havana, Cuba, and generally known as Havana tobacco,
and cigars made in said city and district have acquired a wide and favorable reputation and are generally considered to be the best cigars
manufactured of Havana tobacco, with the exception of those made at
Havana, Cuba, by reason of similarity of climate and labor conditions.
PAR. 3. The cigars manufactured by respondent upon which said
brands and labels have been and are placed by him, as aforesaid,
were not manufactured at the city of Tampa, Florida, or in the
Tampa District, aforesaid, imd were not made of Havana tobacco,
and the use of said brands and labels was intended to and did indicate and signify to the purchasing public that said cigars had in fact
been manufactured at Tampa, Florida, or in the Tampa District, and
were composed of Havana tobacco.
PAR. 4. The words" Tampa Florida" on the bands of said cigars
and the words "All Havana Hand Made" on the containers thereof
have been and are understood by a substantial part of the purchasing public to mean cigars manufactured in the city of Tampa or
in the said Tampa District in the State of Florida and composed
of tobacco imported from Havana, Cuba, and said brands and labels
have the capacity and tendency to mislead and deceive the purchasing public into the belief that said cigars so branded and labeled
were in fact Tampa cigars as such term is generally understood and
were manufactured from Havana tobacco, and to induce them to
purchase the same in that belief.
PAn. 5. The above acts and practices of respondent are all to the
prejudice of the public and of respondent's competitors and constitute unfair methods of competition in commerce within the intent
and meaning of Section 5 of an Act of Congress entitled "An Act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes," approved September 26, 1914.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress approved September 26, 1Vl4, the Federal Trade Commission issued and served a
complaint upon the respondent, G. F. Hemler, charging him with the
use of unfair methods of competition in commerce, in violation of
the provisions of said act.
The respondent having entered his appearance and filed his answer
herein, and having made, executed, and filed an agreed statement
of facts in which it is stipulated and agreed by respondent that the
Federal Trade Commission shall take such agreed statement of facts
as the facts in this case and in lieu of testimony, and proceed forthwith upon such agreed statement of facts to make its findings as to
the facts and such order as it may deem proper to enter therein,

G. F. ,HEMLER.
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without the introduction of" testimony or the presentation of argument in support of same, the Federal Trade Commission being now
fully advised in the premises, makes this its findings as to the facts
and conclusion:
FINDINGS AS TO THE FACTS.

PARAGRAPH 1. That the respondent is engaged in the business of
manufacturing and selling cigars at McSherrystown, in the State
of Pennsylvania, and causes such cigars, when sold, to be transported
from the State of Pennsylvania through and into other States of the
United States to the purchasers thereof, and carries on said business
in direct active competition with other individuals, partnerships, and
corporations similarly engaged in commerce.
PAR. 2. That in the course of said business carried on by him, as
aforesaid, respondent has mft.de a practice of placing on certain
brands of cigars manufactured by him at McSherrystown, in the
State of Pennsylvania, bands bearing the words "Tampa, Florida,"
and on the paper lining of the boxes containing said cigars has
placed the words "All Havana Hand Made."
PAR. 3. That for more than thirty years cigars have been manufactured in the City of Tampa, Florida, and in the territory immediately surrounding said city and known as the Tampa District;
that such cigars are known and referred to as Tampa Cigars and
are manufactured principally from tobacco imported from Havana,
Cuba; and that such cigars made in said City and District of Tampa
have acquired a wide and favorable reputation.
PAR. 4. That the cigars manufactured and sold by respondent,
upon which the bands, labels, and legends described in paragraph 2
hereof have been and are placed by him, were not made in the City
of Tampa or in the Tampa District, so called, in the State of Florida,
nor composed of tobacco grown in and imported from Havana, Cuba.
PAR. 5. That the words "Tampa, Florida," on the bands of said
cigars and the words "All Havana Hand Made" on the containers
thereof have been and are understood by a substantial part of the
purchasing public to niean cigars manufactured in the City of
Tampa, or in the said Tampa District, in the State of Florida, and
to be composed of tobacco imported from Havana, Cuba.
PAR. 6. That many of respondent's competitors are engaged in
the manufacture and sale of cigars to persons in States other than
those in which their principal factories and places of business are
located, and in causing such cigars to be transported from the States
in which their principal factories or places of business are located
through and into other States of the United States, pursuant to such
manufacture and sales. That many of respondent's competitors have
manufactured, sold, and shipped and are now manufacturing, selling, and shipping, in said commerce between the States of the United
States, cigars which are manufactured in the City of Tampa, or the
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Tampa District, in the State of Florida, and principally from tobacco imported from Havana, Cuba, which cigars and the containers
thereof bear labels, brands, and advertising matter containing the
word "Tampa," alone or in connection with other words and phrases.
PAR. 7. That the bands, labels, and legends containing the words
"Tampa, Florida," and the words "All Havana Hand Made" used
by the respondent upon cigars and the containers thereof manufactured, sold, and shipped by him, as set forth in the foregoing findings, have the capacity and tendency to and do mislead and deceive
a substantial part of the purchasing public into the belief that such
cigars are manufactured in the City of Tampa, or the Tampa District, in the State of Florida, and are composed of tobacco grown
in and imported from Havana, Cuba.
CONCLUSION.

The practices of the said respondent, under the conditions and
circumstances described in the foregoing findings, are unfair methods
of competition in commerce, and constitute a violation of the Act
of Congress approved September 26, 1914, entitled "An Act to create
a Federal Trade Commission, to define its powers and duties, and
for other purposes."
ORDER TO CEASE AND DESIST.

This proceeding havirig been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of the
respondent and agreed statement of facts filed herein, and the Commission having made its findings as to the facts and its conclusion
that the respondent has violated the provisions of an Act of Congress
approved September 26, 1914, entitled "An Act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes,"
It is now ordered, That the respondent, G. F. Hemler, his agents,
representatives, servants, and employees, do cease and desist from
using the words "Tampa, Florida," and the words "All Havana
Hand Made," or any of them, in bands, labels, or legends on cigars
and the containers thereof manufactured by him in McSherrystown,
Pa., or in any other place than the City of Tampa, or the Tampa
District, in the State of Florida, or sold by him, if such cigars in
fact are not made in the City of Tampa, or the Tampa District, in
the State of Florida, and are not composed of tobacco grown in
andjor imported from Havana, Cuba.
.
It is further ordered, That the respondent, G. F. Hemler, shall,
within sixty (60) days after the service upon him of a copy of this
order, file with the Commission a report in writing setting forth in
detail the manner and form in which he has complied with the order
to cease and desist hereinbefore set forth.
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FEDERAL TRADE COMMISSION

v.
MELHUISH & COMPANY ET AL.
COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION II
OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1014.

Docket 872-May 17, 1923.
. SYLLABUS.

Where a corporation, Individuals responsible for the organization and management thereof and officers therein, and a firm engaged as fiscal agents of
said corporation ; jointly and severally, In promoting the sale of said cor·
poration's stock, and as a part of a campaign dlrecte<.l to that end,
(a) Made false and misleading statements in advertising and offering said
stock, in that they
(1) Featured the alleged earnings of the corporation's refinery or refineries,
their capacities and business, and their enlargement from time to time, the
fact being that earnings from said refineries were at no time sufficient for
the payment of dividends In any amount, that one of said refineries was
"nothing but an aggregation of junk to which no one had any claim or
title," and that no enlargements were made at any time In the three
refineries owned In whole or part by said corporation;
(2) Featured the steady payment of monthly dividends and also the payment
of extra stock and cash dividends, the fact being that during said dividend
period the corporation with an Income of approximately $20,000 properly
available for the payment of dividends paid out as pretended dividends approximately $183,000;
(3) Exaggerated and magnified production from its holdings, and its net earn·
ings;
.
( 4) Misrepresented the location and character of its holdings; and
(5) Falsely represented that It was engaged in the complete cycle of the oil
industry, to wit, "producing, refining, and marketing," and that the net
earnings from each were so considerably in excess of dividend requirements
on outstanding stock as to give that element of safety of investment which
every investor should seek;
(b) Agreed to, and did, pay, during the period covered by the contract with its
fiscal agents, a pretended dividend of 2 per cent of the par value of its
stock each month, notwithstanding the fact that during said period funds
were not properly available therefor;
(c) At the request of said fiscal agents agreed to, and did, supplement said pre·
tended monthly dividends; and
(d) 1\Iade use of false and fraudulent devices, such as fictitious and collusive
saies, purchases, and leases In order to show on the books Hems purporting
to represent income;
All for the purpose and with the efl'ect of deceiving and misleading the purchasing publlc Into buying large amounts of said stock:
Held, That such practices, substantially as described, constituted unfair methods
of competition.
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. COMPLAINT.
The Federal Trade Commission having reason to believe, from a
preliminary investigation made by it, that William F. Melhuish, jr.,
and Henry Clay Silver, doing business under the firm name and
. style of Melhuish & Company, .T. A. Edmonds, Y. E. Hildreth,
W. E. 'Veathers, J. W. Mastin, and the Edmonds Oil & Refining
Corporation, hereinafter referred to as respondents, have been ant!
are using unfair methods of competition in commerce, in violation
of the provisions of Section 5 of an Act of Congress approved Sep- ·
tember 26, 1914, entitled "An Act to creat.! a Federal Trade Commission, to define its powers anu duties, and for other purposes," and it
appearing that a proceeding by it in respect thereof would be to
the interest o£ the public, issues this complaint, stating its charges
in that respect upon information and belief, ns follows:
PARAGRAPH 1. That respondents, William F. Melhuish, jr., and
Henry Clay Silver, are residents of the State of New York, and are
copartners under the firm name and style of Melhuish & Company,
with their principal office and place of business at No. 40 'Vall Street,
in the city of New York, in said State of New York;
That respondents, T. A. Edmonds, Y. E. Hildreth, vV. E. 'Veathers, and J. W. Mastin, are residents of the State of Texas, each ha ving his principal office and place of business at Fort Worth, in said
State;
That respondent Edmonds Oil & Refining Corporation is now, and
at all times hereinafter mentioned was, a corporation organized, exieting, and doing business under and by virtue of the laws of the
State of Louisiana, with a capitalization of 2,000,000 shares of the
par value of $1 each, and maintains a statutory office at Shreveport,
in said State, with its executive office at Fort 'Vorth, in the State of
Texas.
PAR. 2. That the individual respondents, and each of them, for
more than a year last past, each for and on behalf of himself and for
and on behalf of the Edmonds Oil & Refining Corporation, and in
conjunction with and on behalf of each other, have been engaged in
promoting the said respondent Edmonds Oil & Refining Corporation,
and in connection therewith have transported or caused to be transported, through the mails and otherwise, large quantities of letters,
circulars, and advertising matter, into and through the various
States and Territories of the United States, and have advertised
and procured subscriptions for and sold stock in said corporation,
and transported or caused to be transported such shares of stocks,
or certificates of same, from the city of Fort 'Vorth, in the State of
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Texas, to purchasers thereof in various other States and Territories
of the United Stutes, particularly to the city of New York, in the
State of New York, from which place respondent 'Villiam F. Melhuish, jr., and Henry Clay Silver, trading as Melhuish & Company,
for themselves and in conjunction with and on behalf of the other
respondents herein, have transported or caused to be transported
said stock or certificates thereof to purchasers in various other
States of the United States, in competition with other persons, copartnerships, and corporations engaged in the sale and distribution
of stocks and securities.
PAn. 3. That the individual respondents, each for himself and in
conjunction with and on behalf of each other, and the said respondent corporation, have published, advertised, and circulated false
and misleading reports, :false statements, and false representations
regarding the plan of the organization, assets, resources, business
progress, good will, and prospects of the Edmonds Oil & Refining
Corporation, and of the standing, ability, and integrity of the individual respondents associated therewith in the promotion thereof,
and, more particularly, they and each of them have advertised, published, and circulated the following statements and representations
as inducements to the sale of the stock of the respondent Edmonds
Oil & Refining Corporation, to wit:
That a well had been brought in, one mile south of the lease
of said corporate respondent, in the so-called Caddo field of
Louisiana, producing 5,000 barrels of oil daily;
That contracts had been made by respondent corporation for
drilling three wells upon its lease in said field, and that wells in
such field came in with production of 2,000 barrels and thereafter usually settled to production of 300 to 400 barrels daily;
That its holdings or leases in the so-called Homer field in said
State were surrounded by producing and drilling wells;
That an offset well to its so-called Dull Bayou lease was
making 1,700 barrels daily;
That the dividends of the Edmonds Oil & Refining Corporation were not dependent on the uncertainty of drilling operations, but on the operation of refineries as efficient as could be
found in the entire oil industry, refineries whose earnings in
yearly rate were estimated to be $1,305,605.
That the capacity of the refinery operated by the Edmonds
Oil & Refining Corporation at Fort Worth had been increased
from 2,000 to 3,000, and was being increased to 4,000, barrels
daily, and of the refinery at Burkburnett from 1,000 to 2,000
barrels daily, and that a refinery at Bridgeport, with a capacity
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of 1,000 barrels, and which was being increased to 2,000 barrels,
had been acquired by respondent corporation, and had an adequate, dependable supply of oil under contract, and the additional capacity would enable the exact and known increase in
earnings to be determined, so that from refinery operations alone,
earnings of $2,000,000, an amount equal to the entire capitalization of said corporate respondent, might be expected;
That the respondent, the Edmonds Oil & Refining Corporation, had agreed with the respondent Melhuish & Company,
that one-third of the net earnings of the former would be devoted to dividends;
That the sure and independent earnings of refineries operated
by respondent Edmonds Oil & Refining Corporation warranted
extra cash dividends in addition to the regular monthly dividends; that one such cash dividend of 5 per cent has been actually
paid February 28, 1921;
That "the efficient Edmonds management ·had already increased the output and earnings of the Red River Refinery to
$952.50 net per day, or, in yearly rate, $347,562.50 ";
That " Your Edmonds stock is today all protected by ample
surplus earnings above dividend requirements."
'Vhereas the facts were:
That the said 5,000-barrel well was 4 miles to the west, in
addition to being 1 mile south, of the so-called Edmonds lease;
That instead of wells with initial production of 2,000 barrels
daily in the Caddo field usually diminishing to settled production of 300 to 400 barrels, such settled production usually
averaged no more than 30 barrels, and the said lease of Edmonds Oil & Refining Corporation was itself acquired by said
corporate respondent on a purchasing basis of 55 barrels of
daily production from the two wells then producing thereon;
That the holdings or leases of said corporate respondent in
the so-called Homer field, represented as surrounded by producing and drilling wells, were, in fact separated from pro·
duction of any character by distances ranging from 6 to 16
miles;
That the nearest producing wells to the so-called Bull Bayou
lease of said corporate respondent were two small pumpers more
than one-half mile distant;
That the refineries were at all times operated at a substantial
loss, and at no time heretofore have they, or any or either of
them, produced returns sufficient to authorize a dividend in any
amount whatever, but, contrariwise, their operations during the
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twelve months preceding June 30, 1921, disclosed a net loss of
approximately $8,000;
That the said corporate respondent received from its production of oil approximately $22,000 for the entire year preceding
June 30, 1921, and has been and was at all times unable and unauthorized, from said oil returns or any returns either from production or refinery operations or any other source, to pay a
legitimate dividend of any kind or amount;
That during the period covered by the representations that the
Edmonds management had increased the output and earnings of
the Red River refinery, such refinery was neither under the con.trol nor under the supervision, direction, or management of the
respondents, or any or either of them;
That the advertised dividend of 5 per cent paid in February,
1921, by respondent, Edmonds Oil & Refining Corporation, was
falsely so called, and was derived from the pretended profits of
a fictitious sale of certain oil leases of little or no value, or from
collusive, misleading, and deceptive arrangements in respect
thereto by and between said respondent corporation and its corespondent, the copartnership Melhuish & Company, who thereupon proceeded, for themselves, and in conjunction with and on
behalf of the other respondents, further to represent, through advertisements, pamphlets, circulars, and otherwise, to the investing
public and to purchasers and prospective purchasers, the alleged
advantages of investment in the stock of said corporate respondent, and particularly inviting attention to the so-called dividend
of 5 per cent, and other dividends, past and prospective, of said
Edmonds Oil & Refining Corporation, the said respondents, and
each and all of them, then and there well knowing that said cor. poration never had enjoyed net earnings or returns or profits
from any source, lawfully applicable to, or that would enable or
justify the payment of, any dividend by said respondent company.
PAR. 4. That the said representations and each and all of them had
the capacity to mislead and deceive, and the natural and probable
tendency of each and all of them, so made to the public by respondents, was to mislead and deceive the public and thereby to induce
subscriptions for and purchases of stock in said corporation.
PAR. 5. That by reason of the facts recited, the respondents have
been and are using unfair methods of competition in commerce within
the intent and meaning of Section 5 of an Act of Congress entitled
"An Act to create a Federal Trade Commission, to define its powers
and duties and for other purposes," approved September 26, 1914.
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REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress approved September 26, 1914, the Federal Trade Commission issued a complaint
against "William F. Melhuish, jr., and Henry Clay Silver, doing business under the firm name and style of Melhuish & Company, T. A.
Edmonds, Y. E. Hildreth, W. E. Weathers, J. W. Mastin, and the
Edmonds Oil & Refining Corporation, charging them with the use of
unfair methods of competition in commerce in violation of the provisions of said act and served its complaint upon each and all of said
respondents.
The respondents, with the exception of Edmonds Oil & Refining
Corporation, filed answers and entered appearance by their attorneys,
hearings were had before an examiner of the Federal Trade Commission theretofore duly appointed and testimony introduced in support
of the allegations of the complaint by the Commission and by respondents, ·william F. Melhuish, jr., T. A. Edmonds, Y. E. Hildreth,
,V. E. 'Veathers, and J. \V. Mastin in support of their answer. The
testimony so taken was reduced to writing and filed in the office of
the Federal Trade Commission.
And thereupon this procoeding came on for final hearing before
the Federal Trade Commission, and the Commission having heard
argument of counsel, and having duly considered the record, and being now fully advised in the premises, makes this its findings as
to the facts and conclusion.
FINDINGS AS TO THE FACTS.
PARAGRAPH 1. Respondents, William F. Melhuish, jr., and Henry
Clay Silver, are residents of the city of New York, in tho
Htate of New York, and at the times hereinafter mentioned, until
on or about November 1, 1921, 'vere engaged at No. 41 'Vall Street,
in the city, in a general brokerage business under the firm name and
style of Melhuish & Company. Respondent, the Edmonds Oil &
Uefining Corporation, is now and at all times hereinafter mentioned
was a corporation organized and existing under and by virtue of
the laws of the State of Louisiana with a capitalization of 2,000,000
shares of the par value of $1 each, maintaining a principal office
and place of business at Fort \Vorth, Tex. Respondents, T. A. Edmonds, Y. E. Hildreth, and ,V. E. 'Veathers, orgr..nized and promoted, prior to 1920, certain oil companies, known as the \Vaurika
Oil Companies One, Two; and Three, the properties of which were
acquired by the Great Eastern Oil & Refining Corporation, another
corporation organized and promoted by said last named individual
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respondents under the laws of Louisiana in February, 1920, and in
August, 1920, the Great Eastern Oil & Refining Company became,
by change of name, The Edmonds Oil and Refining Corporation.
Hespondents, T. A. Edmonds, Y. E. Hildreth, and W. E. Weathers,
were, from the time of its organization, the active and responsible
officers of respondent corporation, prescribed its policies, directed
and controlled its operations, and completely dominated its active life
until March, 1921, when respondent J. '\V. Mastin succeeded respondent W. E. Weathers as a director and thereafter until December, 1921, performed the duties of such office, and cooperated
with respondents Edmonds and Hildreth in controlling and directing
said company.
PAR. 2. In August, 1920, respondents, T. A. Edmonds, Y. E.
Hildreth, and W. E. '\Veathers, as officers and directors, caused the
respendent Edmonds Oil & Refining Corporation to consent to the
assignment to l'espondent Melhuish & Company of a contract held by
the Authorized Security Company of Fort Worth, Tex., to sell the
stock of Edmonds Oil & Refining Corporation to the public. Thereupon respondent Melhuish & Company caused to be published and circulated throughout the United States, preparatory to the sale of
such stock, exaggerated accounts of the operations and resources of
the Edmonds Oil & Refining Corporation, and at the same time
initiated negotiations with respondents, T. A. Edmonds, Y. E.
Hildreth, and '\V. E. 'Veathers, who then controlled the respondent
Edmonds Oil & Refining Corporation, for the execution of another
agreement for the sale of stock of respondent corporation to superS()de the agreement assigned to it as aforesaid by the Authorized
Security Company. These negotiations culminated on September
14, 1920, in a new agreement between Melhuish & Company and the
Edmonds Oil & Refining Corporation. It constituted :Melhuish
& Company the exclusive fiscal agent for the sale of 1,383,000 shares
of the stock of the Edmonds Oil & Refining Corporation, which, it
was agreed, would be furnished it for such purpose on the following terms, to wit, 70 cents per share to be paid by the Melhuish
company to Edmonds Oil & Refining Corporation for the first
500,000 shares when so furnished, 85 cents per share for the second
500,000, and 95 cents per share for the balance. It was also agreed
that Melhuish & Company should have the exclusive right to establish the retail price for which the stock would be sold to the
public and a bonus of 10,000 shares was promised to Melhuish &
Company upon the completion of its contract for the sale of the
1,383,000 shares. On September 17, 1920, respondent Melhuish &
Company distributed among prospective purchasers in the various
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States and Territories of the United States from the city of New York,
State of New York, a circular in which reference was made to the
dividends being paid by the respondent, Edmonds Oil & Refining
Corporation, which it was declared, were based upon the steady
earning power of a splendid refinery. At this time one refinery
only was owned or claimed on behalf of the Edmonds Oil & Refining
Corporation, and this was operated at a loss of $12,341.31 for period
ending June 30, 1920, when such circular was sent out. The
respondent company at the time had no earnings or profits from
which dividends might be properly paid. On October 2, 1920,
however, a meeting of the board of directors of respondent corporation was held which was attended by its dominant majority, respondents T. A. Edmonds, Y. E. Hildreth, and "\V. E. "\Veathers, at
which it was resolved that the company would puy a dividend of
2 per cent of the par value of its stock on the 16th of each month,
except on certain stock then held in escrow. It was further agreed
by resolution that as soon as the contract hereinbefore mentioned
with Melhuish & Company, executed on September 14, 1920, was in
full force and effect, they would not change or alter the rate of dividends, or the dates whereon the same would be paid.
PAn. 3. Respondents, Melhuish & Company, thereupon proceeded
in pursuance of and in accordance with said agreement, to offer
for sale and to sell the stock of the respondent, Edmonds Oil & Refining Corporation. So-called information regarding the properties,
resources, operations, and prospects of the company was from time
to time furnished respondent, Melhuish & Company,· to be used or
incorporated in the advertising matter distributed in the campaign
to sell the stock. This campaign, including the preparation and
circulation of the advertising literature, was prosecuted entirely by
Me1huish & Company, but respondents, T. A. Edmonds, Y. E. Hildreth, and W. E. Weathers, supplied it with the false and misleading matter which composed a conspicuous and effective part of the
statements and representations in the prospectuses, pamphlets, and
other circulars by which the public was influenced to buy the stock.
After its commencement the campaign to sell such stock was conducted by Melhuish & Company, assisted, as aforesaid, by respondents Edmonds, Hildreth, and Weathers continuously until November, 1921, during which period respondent Melhuish & Company
actually sold 848,126 shares for $1.50 per share. The certificates
of such stock were transmitted from Fort 1Vorth, Tex., to New York
City and from thence to the purchasers thereof in the various States
and Territories of the United States. The stock was sold by means, and
as the effect, of certain statements and representations, in large quan-
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tities of advertising matter consisting of circulars, newspapers, pamphlets, letters, and other forms of printed matter, relative to the
assets, resources, production, earnings, and prospects of Edmonds
Oil & R~fining Corporation, which respondent, l\felhuish & Com··
pany, with the knowledge and consent of respondents Edmonds, Hildreth, 'Veathers, and Mastin, transported or caused to be transported through the mails and otherwise into and through the various
States and Territories of ·the United States from the city of New
York in the State of New York, and distributed among purchasers
and prospective purchasers of stocks and securities. In substantially all of the literature so distributed and used to induce the public to purchase the said stock, false and misleading statements and
representations were made which had the capacity to mislead and
deceive and their probable tendency and effect was to and they did
mislead and deceive the purchasing public among which the following are typical :
These 30o/o cash dividends are not dependent upon any sort of speculative
dr1lling but on the steady earning power of a splendid refinery.
Assuming, however, that the well should prove disappointing, you wlll, at the
very worst, have purchased a safe security, now paying 24% dividends. The
safety of these continued dividends Is not dependent on any dr1lling operation,
but on earnings of two as fine, efficient and well-managed Refineries as can be
found In the entire 011 Industry. The earnings of the Refineries alone, without
including present producing wells, should total, for the next 12 months, a sum
over three times dividend requirements on this total issue of Treasury Stock.
But entirely aside from any drilling operations whatsoever your funds wlll
be safely Invested In this Issue from Refinery earnings alone. These are
estimated to be approximately $1,305,605 for the next twelve months, or practically 100 per cent of the 1,375,624 shares of this o11'ering of Treasury Stock.
Dividend requirements on the entire Issue are only $330,150.
We have just received word that the Red River Refinery of the Edmonds
Company, which has averaged 600 barrels dally at a net profit of $1.25 per
barrel, has Increased Its production until for the two weeks period ending Nov.
12th, its output averaged 762 barrels dally, with dally net earnings of $952.50.
This Indicates earnings for the year of $347,562.50.
Thus the Indicated earnings for the next twelve months of the two efficient
Edmonds refineries are:
Fort Worth RefinerY----··------------------------ $1,031,855.00
Red River RefinerY-----------------------------347, 562.50
$1,379,417.50
These refinery earnings alone, which are In addition to earnings from the
present producing wells, are more than FOUR times 24 per cent dividend
requirements of $320,149.76 on this entire Issue of 1,375,624 shares of Treasury
Stock.
Dividends from refinery earnings are something which we are sure of and
Which enable us to place this Edmonds Treasury stock with our customers
8.8 a safe investment, yielding, moreover, a very high dividend return.
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The production of the Texas wells of the Edmonds Co~pany is handled
by the Edmonds Burkburnett refinery. This producHon, therefore, Is neither
Injured nor benefited. The refinery m·akes the same profits on this production
as formerly.
Edmonds earnings are Increasing. Refinery earnings are so safe, consistent,
and valuable a source of revenue, and Edmonds refinery earnings are so far
in excess of dividend requirements that this offering of Treasury Stock may
be considered by any investor as a security of highest grade and complete
safety.

In August, 1921, after Melhuish & Company had sold more than
650,000 shares at $1.50 per share as a result of said false and misleading representations, they sent out and circulated advertising matter containing the following false and misleading statements:
The current net earnings of the company are at the rate of six times
present dividend requirements.
.
Regular cash dividends of 24% were paid during 1920, and during 1921
regular monthly cash dividends of 2% have been paid, also extra dividends of
5% cash and 5% stock. The company has never passed nor reduced Its
regular dividends of 2% monthly.

Although only 17,494 shares were sold in July, this representation
was followed by sale of 42,241 in August, 52,638 in September, and
96,974 in October.
J.1'rom time to time in the course of the campaign to sell the stock
the advertising matter.contained representations to the effect that the
refinery at Fort 'Vorth had a capacity of 2,000 barrels per day, which
later it was announced had been increased to 3,000 barrels per day.
In May, 1921, the public was informed in circular letters issued and
distributed among purchasers and prospective purchasers by Melhuish & Company that the capacity of the Fort ·worth refinery, already increased to 3,000 barrels per day, was being still further increased to 4,000 per day. In June, 1921, the statement was circulated
among prospective purchasers that the capacity of the Red River and
Bridgeport refineries was being increased from 1,000 to 2,000 barrels
per day.
The facts are that the Edmonds Oil & Refining Corporation had
no interest except leasehold upon the land on which its Fort 1Vorth
refinery was situated, and the capacity of such refinery was no more
than 1,500 barrels of oil per day. Such capacity was not increased
to 3,000 barrels as represented to the public, nor were any steps taken
to equip it for the treatment of 4,000 barrels per day or more than
1,500 barrels per day. It owned only a two-thirds interest in therefinery at Bridgeport, and neither the Edmonds Oil & Refining Corporation nor respondent ,Y. E. 1Veathers ever owned or had any interest in the land on which the River Bottom or Red River refinery
was situated. The capacity of the said Red River refinery was at no
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time increased nor that of the refinery at Bridgeport, and neither of
them was capable of treating 1,000 barrels of oil per day. In December, 1921, the Red River refinery was nothing but an aggregation of
junk to which no one asserted any claim or title. The capacity and
efficiency of each and all of these refineries was grossly exaggerated
in the advertising matter circulated by the respondents in connection
with the sale of stock of the respondent corporation.
The earnings from its refineries were at no time sufficient for the
payment of dividends in any amount, and instead of realizing from
such source profits far in excess of the dividend requirements of 2
per cent a month, from the time the company began to operate, the
Fort 'Vorth refinery or its other refineries to December 24, 1921, according to the books of the company the profit was only $9,000. Yet
the respondent company distributed among its stockholders, and
widely advertised the fact, as so-called dividends, prior to June 30,
1021, $95,944.11, and between June 30 and December 24, 1921, $86,928.26, or a total of $182,872.37.
The total income of the Edmond-s Oil.& Refining Corporation to
June 30, 1921, was $178,000, and its total income from organization
to December 24, 1921, was $206,000, including the $178,000. Its expenses during the entire period were $91,590 and it had only an
ostensible. profit of $114,410. It distributed among its stockholders
as dividends during the period when respondent, Melhuish & Company, was engaged in the sale of its stock to the public, $68,186.13
more than it received from any and all sources, other than the sale
of its stock, as shown by its own books. The principal part of the
money described as ostensible profits, to wit, $114,410, consisted of
false and fictitious items or sums improperly claimed or credited as
income, on which no valid or legitimate dividend could be declared.
Respondent corporation received fro!ll the production of crude oil
only $17,641.99 during its entire history, from dividends from 'Vade
Oil Company a portion of whose stock it owned, $4,868.90, and from
the operation of a refinery at Bridgeport in which it owned a twothirds interest, $1,179.73. Its other so-called income or profit was
mainly derived from said fictitious transactions, carried on its books
as actual and profitable operations of the company. These included
items of $27,773.59 described as rentals from refineries, $54,597.73 as
profits from the sale of oil leases, and alleged miscellaneous profits
of $68,840.65. In order to carry the item of $27,773.59 as rental from
refineries, the Edmonds Oil .& Refining Corporation, at a special
meeting of the board of directors, attended by respondents Edmonds,
Hildreth, and ·weathers, held October 9, 1920, at Fort Worth, Tex.,
agreed to purchase from respondent and director W. E. Weathers a
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so-called River Bottom or Red River refinery located at Burkburnett, Tex., for the sum of $50,000, $6,000 to be paid in cash and
notes to be executed by the company in favor of respondent Weathers
for $44,000. Respondent and director Weathers duly executed and
delivered to the respondent corporation a bill of sale, whereupon,
and in the course of the same meeting of the directors, a motion was
adopted to lease this refinery to respondent and director
E.
'Veathers for a sum equal to 50 cents a barrel for every barrel of
crude oil run by lessee, provided that a minimum rental of 50 cents
a barrel on 350 barrels should be collected for each 24 hours. Six
thousand dollars in cash were paid to respondent and director
'Veathers by the respondent corporation and subsequently another
$6,000. There was charged against respondent and director Yv. E.
·weathers on the books of the company $175 a day for and on account
of his rental of said refinery, which he had nominally sold to and
immediately thereafter leased from the Edmonds Oil & Refining
Corporation. This rental in the course of the eight months during
which the lease was to run, equalled ~he purchase price for which he
had sold the plant, to wit, $50,000. This procedure was followed in
the books of the company until there remained as a balance of the
purchase price of $50,000 due respondent and director W. E.
'Veathers the sum of $12,635.65, which debt was thereafter cancelled
by him about the time he resigned as director. The Edmonds Oil
&. Refining Corporation never obtained possession of the refinery or
operated it at any time. When respondent and director Weathers
went through the form of selling it to the respondent corporation
and in turn it went through the form of leasing it to respondent and
director Weathers, it was in the possession of Frederick Delano, a
receiver appointed by the Supreme Court of the United States to
hold and operate certain disputed areas involved in litigation between the States of Texas and Oklahoma. During the entire time
when respondent and director 1Veathers was being charged on the
books of the company $175 a day on account of his lease of said
refinery, it was operated by said receiver and the sum of $752 was
received by respondent company for its use by Delano, although its
books showed receipt of $27,773.59 from Weathers as rental.
The Edmonds Oil & Refining Corporation at no time refined or
caused to be refined any oil in this River Bottom or Red River
refinery and at no time enjoyed any income of any kind or character
from it other than $752 paid by said receiver, except the false and
fictitious item of $175 a day carried upon its books as a profit by
reason of the aforesaid collusive arrangement with respondent and
director W. E. Weathers.
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The so-called profits from the sale of oil leases, to wit, $54,4U7.73,
were derived from transactions equally false and fictitious. For
instance, the Edmonds Oil & Refining Corporation owned an oil
lease on 10,000 acres of land in Mississippi acquired by it for 50~000
shares of its stock. It transferred a one-tenth interest in this lease
to one of its directors, respondent J. "\V. Mastin, in consideration of
which he executed and delivered to respondent corporation his
promissory notes for the principal sum of $40,000. These notes
were never paid either in whole or in part and the said sum of $40,000
was carried, on account of such transaction on the books of tpe company and included as a profit under the item " sales of oil leases,
$54,497.73."

In the month of February, 1921, respondent Henry Clay Silver
urged corespondents T. A. Edmonds, Y. E. Hildreth, and W. E.
Weathers, directors, and the Edmonds Oil & Refining Corpora.tion
to declare an extra cash dividend of 5 per cent in order to facilitate
the sale of stock in the Edmonds Oil & Refining Corporation and
otherwise promote the campaign then in progress by Melhuish &
Company for the sale, in the various States and Territories of the
United States, of 1,383,000 shares of such stock covered by the
agreement of September 14, 1920.
On February 8, 1921, a meeting of the board of directors of the
Edmonds Oil & Refining Corporation was held which was attended
by the dominant majority, respondents T. A. Edmonds, Y. E. Hildreth, and W. E. Weathers. It was agreed to sell to respondent
Henry Clay Silver a one-half interest in and to certain undeveloped
leases of the respondent company in the State of Louisiana for the
sum of $22,500, payable $1,000 cash, $10,750 February 8, 1921, and
$10,750 March 10, 1921. It was pretended that this action was taken
because o"f the representation of Melhuish & Company that it would
make a special effort to sell the securities of the Edmonds Oil &
Refining Corporation during the month of February, and as an
additional inducement to such activity it was agreed by the board
of directors that the price of the stock to be furnished Melhuish &
Company for sale during the month of February, 1921, would be
reduced from 75 cents to 70 cents a share. Thereupon it was resolved
by said board of directors that a stock dividend of 5 per cent and an
extra cash dividend of 5 per cent should be paid to all stockholders
on March 16 in addition to the regular February dividend of 2 per
cent. It thus appears that not only was the so-called salt> of this
undeveloped property in Louisiana to respondent Henry Clay Silver
utilized to create the appearance of profit to warrant an extra dividend, but was also the basis upon which the extra cash dividend of
313727°-25-VOL 6-- 13
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5 per cent was declared as aforesaid on February 8. It was a false
and fraudulent dividend, the plan of which was conceived for the
purpose of misleading investors as to the resources and earnings of
respondent company, and distributed in furtherance of a collusive
and deceptive arrangement between respondent H. C. Silver and
respondents and directors T. A. "Edmonds, Y. E. Hildreth, and ,V.
E. Weathers, to induce the investing public to purchase more extensively securities of the Edmonds Oil & Refining Corporation.
This money was among the alleged miscellaneous profits of $68,840.65, consisting of profits from a collusive sale of leases of little
or no value.
Another large item of alleged income clearly reflected the policy
and illustrated the false and fraudulent devices adopted by respondents in their effort to induce the public to buy stock of the Edmond:3
Oil & Refining Corporation in the belief that the earnings of the
respondent company were substantially increasing. Respondent
,V. E. ·weathers was the owner of 151,021 shares of Edmonds stock
and some time in February, 1921, as he was about to retire from
active connection with the company as director, he entered into
an agreement with respondents and directors T. A. Edmonds and
Y. E. Hildreth to purchase his stock at 30 cents per share. Thereafter, on April 4, 1921, at a meeting of the board of directors of
respondent company, attended by respondents and directors T. A.
Edmonds, Y. E. Hildreth, and J. W. Mastin, the successor to respondent ,V, E. "\Veathers in such office, it was agreed that the respondent Edmonds Oil & Relining Corporation would purchase onehalf interest in the contract of respondents and directors Edmonda
and Hildreth with respondent and retiring director 'Veathers for
the purchase of said 151,021 shares of stock, and the respondent
corporation advanced $16,000 as the first payment to respondent and
retiring director 'Veathers on such stock. Thereafter this stock .;;o
purchased from respondent and retiring director ,V. E. 'Veathers
was furnished to respondent Melhuish & Company for the sum of
75 cents a share and sold to the public for $1.50 a share, as treasury
stock of the Edmonds Oil & Refining Corporation. Approximately
$30,000 derived by the Edmonds Oil & Refining Corporation from
this operation, in conjunction with its respondent directors, w11s
carried on the books of the company as a miscellaneous profit. Instead therefore of actual profits of $114,686.24 with dividend payments, $68,186.13 in excess of earnings, the $182,872.37 paid as dividend exceeded by $163,000 the earnings of the company. In other
words, respondent company with an income of approximately
$20,000, paid in dividends approximately $183,000.
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PAR. 4. In respect to the production of oil, it was falsely represented by Respondent Melhuish & Company in the circulars a:nd
other advertising matter distributed by it in connection with the
sale of stock of Edmonds Oil & Refining Corporation, as follows:
1. That a well producing 5,000 barrels of oil daily was situated
v.-lthin 1 mile of its lease in the Pine Island field of Louisiana,
whereas in truth the well to which this representation related W!'.S
4 miles from said lease. It did not produce 5,000 barrels daily, or
at all, during its brief period of existence. It did produce a large
quantity of fluid consisting chiefly of water. After a short time
during which it yielded only $1,048 in oil it was abandoned as
worthless.
2. That the Edmonds Oil & Refining Corporation had two producIng wells in the Caddo oil field of Louisiana in which the initial
rroduction of wells was declared to be usually 2,000 barrels of oil
daily followed by a settled production of 300 to 400 barrels. The
wells in question were purchased by the Edmonds Oil & Refining
Corporation on the representation that they produced 55 barre1s
daily instead of 300 to 400 and in July, 1920, long prior to the
above and foregoing representation to the public. The Great
Eastern Oil & Refining Corporation, predecessor of respondent corporation in ownership of said wells, had refused to pay a balance of
$25,000 due on the purchase price of said wells because the production had declined within three months after their purchase on March
1, 1920, to one-sixth of the reputed production of 55 barrels per day.
This condition of the wells and each and all of the steps taken to
avoid payment of the balance of said purchase price, were well
1-nown to respondents T. A. Edmonds, Y. E. Hildreth, and ,V. E.
·weathers long prior to the acquirement of the wells by Edmond8
Oil & Refining Corporation, and to the above and foregoing false
and misleading representation to the public in connection with the
sde of stock, in pursuance of information communicated by them
to Melhuish & Company.
3. That the Edmonds Oil & Refining Corporation was engaged in
the complete cycle of the oil industry-Producing, Refining, and
Marketing-and that the net earnings from each of these three
divisions were so considerably in excess of dividend requirements on
the total stock outstanding as to give from each or any one of these
three sources of income that element of safety of investment which
every investor should seek, whereas in truth and fact the only returns
or income the respondent corporation derived from the production
of oil during its entire existence was the sum of $17,641.99, aforesaid,
and dividends from the 'Vade Oil Company in the sum of $4,688.90.
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P .AR. 4. That the respondent corporation owned outright or had an
interest in production exceeding a total of 6,000 barrels of oil per
day and in August of same year stated that it owned entirely or in
part producing leases yielding 10,000 barrels of oil daily derived
from fourteen producing wells, whereas in truth and fact, its income
from production of oil for its entire life, approximately $22,000,
failed to equal income of two or three days from such production
as the public was led to believe respondent corporation was enjoying.
PAn. 5. In the years 1920 and 1921, when respondents were soliciting
purchasers for and selling the stock of the Edmonds Oil & Refining
Corporation, they and each of them were engaged in direct competition with numerous persons, copartnerships, associations, and corporations in Texas, New York, and other States and Territories of
the United States, selling or attempting to sell, in interstate commerce, the stock or other securities of corporations and associations
engaged in the production of oil, or the exploration and development of prospective oil-producing territory.
CONCLUSION.

The practices of the respondents, under the conditions and circumstances described in the foregoing findings, are unfair methods
of competition in interstate commerce and constitute a violation of
the provisions of Section 5 of the Act of Congress approved September 26, 1914, entitled "An Act to create a Federal Trade Commission,
to define its powers and duties, and for other purposes."
ORDER TO CEASE .AND DESIST.

This proceeding having been heard by the Federal Trade Commission upon the pleadings and the testimony and evidence received
by an examiner of the Commission, and the Commission having
made its findings as to the facts and its conclusion that the respondents, William F. Melhuish, jr., and Henry Clay Silver, doing
business under the firm name and style of Melhuish & Company; T.
A. Edmonds, Y. E. Hildreth, W. E. 'Veathers, J. 1V.l\Iastin, and the
Edmonds Oil & Refining Corporation have violated the provisions
of an Act of Congress approved September 26, 1914, entitled "An
Act to create a Federal Trade Commission, to define its powers and
dutiC's, and for other purposes,"
It ia ordered, That William F. Melhuish, jr., and Henry Clay
Silver, as individuals and as copartners, doing business under the
firm name and style of :Melhuish & Company, T. A. Edmonds, Y. E.
Hildreth, \V. E. Weathers, and J. vV. :Mastin, as individuals or
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as officers, shareholders, or agents of the respondent Edmonds Oil &
Refining Corporation, or as officers, shareholders, or agents of any
other corporation, association, or partnership, and the respondent
Edmonds Oil & Refining Corporation, its officers, agents, or trustees
do cease and desist from directly or indirectlyPublishing, circulating, or distributing, or causing to be published, circulated, or distributed, any newspaper, pamphlet, circular,
letter, advertisement, or any other printed or written matter whatsoever, in connection with the sale or offering for sale in interstate
commerce of stock or securities wherein is printed or set forth any
false or misleading statement or representation to the effect that the
property or operation of any corporation, association, or partnership is near, or surrounded by, producing oil wells, or any other
false or misleading statement or representation concerning the promotion, organization, character, history, resources, and assets, oil
production, earnings, income, dividends, progress, or prospect of any
corporation, association, or partnership.
It is further ordered, That respondents, "William F. Melhuish, jr.,
Henry Clay Silver, T. A. Edmonds, Y. E. Hildreth, W. E. Weathers,
and J. "\V. Mastin, shall, within forty ( 40) days from the date of
the service of this order, file with the Commission a report setting
forth in detail the manner and form in which they have complied
with the order of the Commission herein set forth.
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FEDERAL TRADE COMMISSION
v.
DUDLEY D. GESSLER.
COMPLAINT IN TilE MATTER OF THE ALLEGED VIOLATION OF SECTION Ci
OF AN ACT OF CONGRESS APPROV:ED SEPTEMBER 26, 1914.

Docket 878-May 19, 1923.
SYLLABUS.

Where an individual engaged In the sale of dyes, dyestut't's and chemicals gave
and ot't'ered to give to employees of customers or prospective customers,
responsible for the purchase of such products, without the knowledge
or consent of their employers, sums of money aggregating annually more
than 10 per cent of his sales, with the Intent and et't'ect of Inducing the
purchase of his goo<.ls, and with the result of increasing the price thereof,
and with a tendency to cause competitors to do likewise In oruer to prevent
him from obtaining their business:
Held, That such gifts anu ot'l'ers to give, under the circumstances set forth,
coustituted an unfair method of competition.

COMPLAINT.
The Federal Trade Commission having reason to believe, from
a preliminary investigation made by it, that Dudley D. Gessler,
hereinafter referred to as respondent, has Leen and now is using
unfair methods of competition in interstate commerce in violation
of the provisions of Section 5 of an Act of Congress approved September 26, 1914, entitled "An Act to create a Federal Trude Commission, to define its powers and duties, and for other purposes," and
it appearing to the Commission that a proceeding by it in respect
thereof would be of interest to the public, issues this complaint
stating its charges in that respect on information and belief, as fol-

lows:
PAILo\GRArii 1. Respondent is an individual, who at all times hereinafter mentioned has been and now is engaged in the business of
Eelling dyes, dyestuffs and chemicals used in connection with said
dyes, at some of said times under his own name and at others under
the trade name and style of the Keystone Chemical Company, with
his principal place of business in the city of Philadelphia, State of
Pennsylvania. He sells the aforementioned commodities to the operators of textile mills and other industries located in various States
of the United States, and causes said products when so sold to be
transported from his said place of business in the city of Philadelphia to said purchasers at various points in various States of the
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United States. In the ·course and conduct of his said business, respondent is in competition with other persons, partnerships, and corporations similarly engaged in selling dyestuffs and chemicals in
interstate commerce, and with the trade generally.
PAR. 2. In the course and conduct of his said business, respondent
has for more than two years last past from time to time offered and
given, and from time to time still offers and gives, cash commissions
or gratuities in substantial amounts to superintendents, foremen and
other employees of the aforementioned operators of textile mills
and other industries, said employees having charge or supervision of
the purchase of dyes, dyestuffs and chemicals used in connection
therewith for use in said establishments, in order to induce said
l•mployees to purchase the aforementioned commodities from respondent or to recommend such purchase to their respective employers or as promised rewards for having induced such purchases
by their employers. Said commissions or gratuities were and still
are given to said employees by respondent without the knowledge or
consent of their respective employers and the effect thereof has been
and still is to secure preference for respondent's said commodities
over and to the exclusion of similar commodities of respondent's
aforesaid competitors.
.
PAR. 3. The above alleged acts and things done by respondent are
all to the prejudice of the public and respondent's said competitors
and constitute unfair methods of competition in commerce, within
the intent and meaning of Section 5 of an Act of Congress, entitled "An Act to create a Federal Trade Commission, to define its
vowers and duties, and for other purposes," approved September
26, 1914.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to an Act of Congress approved September 26, 1914, the
Federal Trade Commission issued and served its complaint upon the
respondent Dudley D. Gessler, charging him with the use of unfair methods of competition in commerce in violation of the provisions of said act. The respondent having entered his appearance
and filed his answer herein, a statement of facts was agreed upon
by counsel for the Commission and respondent, to be taken in
lieu of evidence, and thereupon this proceeding came on for final
hearing, and the Commission, having duly considered the record
and being now fully advised in the premises, makes this its findings
a~· to the facts and conclusion;

•
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PARAGRAPH 1. Respondent is an individual who at all times hereinafter mentioned has been and now is engaged in the business of selling
dyes, dyestuffs and chemicals used in connection with said dyes, at
some of said times under his own name and at others under the trade
name and style of the Keystone Chemical Company, with his princip~l place of ~usiness in the city'of Philadelphia, State of Pennsylvama.
PAR. 2. Respondent sells the above-described commodities to the operators of textile mills and other industries located in various States
of the United States and causes said products when so sold to be
transported from his said place of business in the city of Philadelphia
to said purchasers at various points in various States of the United
States. In the course and conduct of his said business, respondent
is in competition with other persons, partnerships, and corporations
similarly engaged in selling dyestuffs and chemicals in interstate
commerce, and with the trade generally.
PAR. 3. Respondent, from time to time, for two years prior to
the issuance of the complaint herein on April 28, 1922, in the course
and conduct of his said business, gave, and offered to give, to certain
superintendents, foremen and other employees of the above-mentioned operators of textile mills and other industries who had charge
or supervision of the purchase for use in such mills and industries
of dyes and dyestuffs and chemicals used in connection therewith,
substantial cash commissions and sums of money which ranged
from $30 in some instances to $500 in other instances per year and
amounted in the aggregate to more than $2,!>00 annually, or more
than 10 per cent of respondent's sales.
PAR. 4. Respondent gave and offered to give such cash commissions and sums of money to such superintendents, foremen and other
employees without the knowledge or consent of their respective
employers in order to induce and with the effect of inducing such
employees to purchase the above-described commodities from respondent and recommend such purchases to their respective employers and as promised rewards for having induced such purchases
by their employers.
PAR. 5. Respondent's practice of giving and offering to give cash
commissions and sums of money, as above described, secures preference for respondent's said commodities over and to the exclusion of
similar commodities of competitors of respondent and tends to
cause competitors to give, and offer to give, cash commissions and
sums of money of substantially like amounts to employees of their
customers and prospective customers for the same purpose and with
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the same effect as a means of protecting their trade and preventing
the respondent from obtaining the busines·s enjoyed by them.
PAR. 6. The cash commissions and sums of money so given, as
aforesaid, are part of the cost of transacting business; and the pricecharged for the commodity so sold is an amount equal to the cost of
doing business plus a profit.
CONCLUSION.

The above-described acts and things done by respondent are all
to the prejudice of the public and respondent's said competitors and
constitute unfair methods of competition in commerce within the
intent and meaning of Section 5 of an Act of Congress entitled "An
Act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes," approved September 26, 1914.
ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer thereto, and
a stipulation as to the facts filed herein, and the Commission having
made its findings as to the facts and its conclusions that the respondent has violated the provisions of an Act of Congress approved September 26, 1914, entitled "An Act to create a Federal Trade Commission, to define its powers and duties, and for other purposes,"
It ia now ordered, That respondent, Dudley D. Gessler, and his
agents, servants, employees and representatives cease and desist
from, directly or indirectly, giving or offering to give to superint~:ndents, foremen or other employees or representative's of customers or prospective customers without the knowledge or consent of
their employers, cash commissions, sums of money, or other things
of value, in order to induce such employees or representatives to
purchase on behalf of their employers the products of respondent or
to recommend such purchase to their employers, or as promised
rewards for having induced such purchase by their employers.
It is further ordered, That respondent, Dudley D. Gessler, shall
within thirty (30) days after the service upon him of a copy of this
order file with the Commission a report in writing setting forth in
detail the manner and form in which he has complied with the order
to cease and desist hereinbefore set forth.
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FEDERAL TRADE COMMISSION

v.
PENN LUBRIC OIL COMP.ANY.
COMPLAINT IN THE l!ATTER OF THE ALLEGED VIOLATION OF SECTION
OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914,

3

Docket 910-May 19, 1923.
SYLLABUS.

Where a corporation engaged in the sale of lubricating olls composed of the
so-called Pennsylvania grade of oll mixed with cheaper and Inferior oils;
ln posters, stationery, and other advertising matter represented the same
as Pennsylvania olls, and only Inadequately advised the purchasing public,
through small stickers or circulars which did not reach the attention of
any considerable number of persons, that said olls were not composed
exclusively of said superior and more expensive stock; with the result
that lt was thereby enabled to obtain a higher price tor Its products than
lt could otherwise have obtained; to the Injury both of competitors dealing
In pure Pennsylvania oil and of those dealing In a mixture thereof and so
advertising and branding the same:
Held, That such false and misleading advertising, under the circumstances
set forth, constituted an unfair method of competition.

COl\IPLAINT.
Acting in the public interest, pursuant to the provisions of an Act
of Congress approved September 26, 1914, entitled, "An Act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes," the Federal Trade Commission charges that
the Penn Lubric Oil Company, hereinafter referred to as the respondent, has been and is using unfair methods of competition in
commerce in violation of the provisions of Section 5 of said Act,
and states its charges in that respect as follows :
PARAGRAPH 1. The respondent, Penn Lubric Oil Company, is a
corporation organized, existing and doing business under and by
virtue of the laws of the State of Missouri, with its principal office
and place of business in the city of Kansas City, in said State. It
was at all times hereinafter mentioned and still is engaged in the
business of selling lubricating oils and greases and causing such products, when sold, to be transported from the place of manufacture in
the city of Kansas City, aforesaid, to purchasers thereof located in
other States of the United States and the territories thereof and
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the District of Columbia, and there is now and was at all times hereinafter mentioned a constant current of trade and commerce in said
products between and among the various States and Territories of
the United States and the District of Columbia, and particularly
from the city of Kansas City, aforesaid, and therefrom to, into and
among the various other States and Territories of the United States
and the District of Columbia. In the course of its business respondent was at all times hereinafter mentioned and still is in competition
with other corporations, partnerships and individuals engaged in
the manufacture and sale of similar products in and among the
various States and Territories of the United States and the District
of Columbia.
PAR. 2. The greater part of the products sold by the respondent
is and has been for more than two years last lubricating oils. Pennsylvania oil, which is a kind and grade of oil found in the State of
Pennsylvania, is considered in the trade to be a high-grade lubricating oil and for that reason commands a higher price than do oils
which are not so highly regarded; most of the lubricating oils made
and sold by the respondent are now and have been for more than
two years last past made of a compound of Pennsylvania oil and of
inferior and cheaper oils, the percentage of Pennsylvania oil in some
of such compounds being as low as 10 per cent, and such compounds
are not considered in the trade of as high a quality as is pure Pennsylvania oil and do not for that reason command' as high a price as do
pure Pennsylvania oils. The respondent now uses and for more than
two yea.rs last past has used various forms of advertising which have
been and are calculated to deceive the buying public into believing
that the lubricating oils sold by the respondent and compounded by
it as aforesaid are and have been pure Pennsylvania oils.
PAR. 3. The above alleged acts and things done by respondent are
all to the prejudice of the public and respondent's said competitors
and constitute unfair methods of competltlon in commerce, within
the intent and meaning of Section 5 of an Act of Congress, entitled
" An Act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes," approved September 26, 1914.
REPORT, MODIFIED FINDINGS AS TO THE FACTS,
AND MODIFIED ORDER.
Pursuant to the provisions of an Act of Congress approved September 26, 1914, the Federal Trade Commission issued and c,;erved
a complaint upon the respondent, Penn Lubric Oil Company, a
corporation, charging it with the use of unfair methods of compe-
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tition in interstate commerce, in violation of the provisions of
said act.
The respondent having entered its appearance by its attorr.ey,
and filed its answer herein, hearings were had before an examiner
of the Federal Trade Commission, theretofore duly appointed, &.nd
testimony and documentary evid·ence were thereupon offered and
received in support of the allegations of said complaint, which
evidence was duly recorded, duly certified and forwarded to the
Commission; and the respondent having made, executed and filed an
agreed statement of facts, in which it waives the filing of exceptions
to the findings herein and admits the truth thereof, and waivP.s the
filing of brief and stipulates and agrees that the Federal Trade
Commission shall take such agreed statement of facts and preceed
forthwith with such agreed statement of facts to make its findings
as to the facts and such order as it may deem proper to enter therein
without the presentation of argument in support of same, and the
Federal Trade Commission having duly considered the record and
being fully advised in the premises, makes this its findings a~ to
the facts and conclusion:
FINDINGS AS TO THE FACTS,
PARAGRAPH 1. That the respondent, Penn Lubric Oil Compnny,
is a corporation, duly organized and doing business, with its pnnci·
pal office and place of business in the city of Kansas City, Mis!:iuuri.
That it was for six years last past, and is now, engaged in the
business of selling lubricating oils and greases, and causing such
products, when sold to be transported from Kansas City, Missouri,
to purchasers thereof located in other States of the United States,
and that there is now, and has been during the six years last past,
a constant current of trade and commerce in said products between
and among the various States of the United States, and particularly
irom the City of Kansas City, Missouri to, into, and among the
various other States and Territories of the United States;
That the respondent, in the conduct of such business during said
six years, was, and still is, in competition with other corporations,
partnerships, and individuals engaged in the manufacture and sale
of similar products in and among the various States and Territories
of the United States.
PAR. 2. Pennsylvania oil, which is a kind and grade of oil pro·
duced in the Appalachian field, is a high-grade lubricating oil, and
is regarded by the public as a superior grade of oil, by reason of
which it commands a higher price than other oils produced in the
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Mid-Continent field and in the California field, and is also regarded
as a higher grade and a more desirable oil than any blend or combination of Pennsylvania oil with the oils produced in said other
fields, and commands a higher price in the market than such blend
with inferior oils.
That the Penn Lubric Oil Company sells its oil under the name of
"PLOCO."
That said respondent compounds or mixes a certain quantity of
Pennsylvania Bright or Pennsylvania" E" stock with double filtered
Mid-Continent neutrals, and the different grades of oils thus produced and sold by respondent are designated as " PLOCO " A, B, C.
D, E, F. "PLOCO" G sold by respondent is a 100 per cen\
Pennsylvania oil.
PAR. 3. That in advertising its products, respondent displays
throughout its trade territory, in the garages and other places where
its " PLOCO " oil is sold, large cloth posters or banners, 6 feet long
by 3 feet wide, which read as follows:
"We sell
(Genuine)
PLOCO
Pennsylvania
AuTOJI!OBILE OIL
- and - GEAR GREASE
TRACTOR OIL
Manufactured
by

PF.NN

LunRic OrL Co., KANsAs CITY, Mo."

The word " PLOCO" appears upon said posters in very much
larger letters than the balance of the reading matter.
Also, the respondent extensively uses, throughout its trade territory a small poster about 15 inches long by 7 inches wide, which
reads as follows:
"PLOCO
PENN LunRIC OIL Co.
Pennsylvania Oils
Home Office
Branch
and Works
Shipping Stations
KANSAS CITY, Mo.
In Other Cities
The Home of Ploco Motor Oil and Gear Grease "
Also, the respondent has used in its business an envelope, upon
which was printed, in the upper left-hand corner, the following
words:
They are Pennsylvania
Automobile Oil
"PLOCO
Products
Tractor Oil
Noiseless Gear Grease
HIGH GRADE "
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Also, the respondent has used in its business an envelope, upon
which was printed, on the upper left-hand corner, the following
words:
"PLOCO Auto Oil (Carbonless)
They are I>ennsylvania
Liquid Fiber Cement
Products
Noiseless Gear Compound
HIGH GRADE"
Also, the respondent in its business used a letterhead, which reads
as follows:
Motor and
" 1\Iotor and
Tractor
Tractor
PLOCO
Gear
Oil
Grease
PENN LUBruc OIL CoMPANY
Kansas City, l\Io.
We Sell Pennsylvania Oils"
PAR. 4. That the small circular stickers placed upon the containers in which the oils were conveyed, or the circulars sent out to
dealers, and the certificates of guarantee given to dealers, copy of
which stickers and certificates follows:
THIS

OIL IS
PRODUCED BY
COli POUNDING
Heavy-Bodied Pure
PENNSYLVANIA OIL
with
Double Filtered Mid-Continent Oil

PENN Lunmc OrL Co.
Kansas City,
Mo.

OF GUARANTEII
Given by
PENN Lunmc OrL Co:uPANY
Kansas City, l\Io.
CERTIFICATE

Dated at the General Offices of the Company
Kansas City, Mo.
This Certificate entitles the holder
to positively
guarantee that every package of PLOCO MOTOR OIL shipped by
the PENN Lusnxo OIL Co:urANY, contains genuine Pennsylvania Oil
and a label to this effect is pasted on every paclmge before leaving our
plant. Our oils are produced by compoundin~ heavy bodied pure
Pennsylvania Oils with double-filtered Mid-vontinent Oils. We
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offer a liberal reward for proof of any man offering for sale any
inferior oil and representing it to be PLOco MoTOR OIL.
. R. 0. BONE,
Pres. and Gen. Mgr.
Certificate No. ------·
That the above did not reach the attention of any considerable
number of the purchasing public, and had no material effect of counteracting the impression upon the purchasing public made by the
general display advertising of respondent as above set forth.
PAR. 5. That the advertisements of the resrondent by which it
placed its product "PLOCO " before the pubhc as above set forth,
are misleading, and had and have the capacity and tendency to mislead and deceive the purchasing public and to induce the said purchasing public to purchase said " PLOCO " oil, of the grades from
"A" to" F," inclusive, upon the mistaken belief that all the different
grades of oil sold by respondent under the name of " PLOCO " are
made from crude oil of the Pennsylvania grade, which oil is generally regarded as the highest grade of oil, and superior to oil produced in the Mid-Continent field and California fields and enables
the respondent, by reason of such deception, to obtain a higher price
for said " PLOCO " oil than it otherwise could if the purchasing
public knew the facts.
PAR. 6. That the advertisement and sale by said respondent of
the different grades of" PLOCO " as though made from the superior
Pennsylvania grade of oil, when in truth and in fact" PLOCO" oil,
with the exception of the "G" grade, is a mixture of Pennsylvania
oil with western oil which is generally regarded as inferior to oil of
~ennsylvania grade, had and have a capacity and tendency to destroy
or lessen the demand upon the part of the purchasing public for
genuine Pennsylvania oil, and in that way injure the business and
reputation of the competitors of the respondent who are engaged in
the sale of pure Pennsylvania oil, and also had and have a capacity
and tendency to injure those competitors of respondent who are
using a mixture of Pennsylvania oil and western oil the same as
respondent, but who are advertising and branding the same as such
mixture.
CONCLUSION.

The practices and acts of respondent herein, as hereinbefore set
forth, under the conditions and circumstances set forth in the foregoing report upon the facts, are unfair methods of competition in interstate commerce and constitute a violation of Section 5 of the Act
of Congress approved September 26, 1914, entitled "An Act to create
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a Federal Trade Commission, to define its powers and duties, and for
other purposes."
MODIFIED ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of the
respondent and the evidence taken before an examiner of the COmmission, a.nd the Commission having made its findings as to the facts
with its conclusions that respondent has violated the provisions of
the Act of Congress approved September 26, 1914, entitled "An Act
to create a Federal Trade Commission, to define its powers and
duties, and for other purposes,"
It is now ordered, That the respondent, Penn Lubric Oil Company,
its officers, agents, representatives, servants and employees do cease·
nnd desist
From using in letters, circulars, posters or other advertising matter
in connection with the sale of its oil products which are compounds
or mixtures of the products of Pennsylvania crude oil, or of the
products of crude oil produced in the Appalachian field and generally
known in the trade as "Pennsylvania grade," with the products of
nny other kind of crude oil whether sold under the name of
., PLOCO " or any other name, the word "PENNSYLVANIA" or
words "PENNSYLVANIA OILS," without conspicuously disclosing in such advertisements that such blended oils are made by combining the Pennsylvania oil with Mid-Continent or other oils.
It is further ordered, That the respondent within thirty (30) days
from notice hereof, file with the Commission a report in writing
stating in detail the manner in which this order has been complied
with and conformed to.
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FEDERAL TRADE COMMISSION

v.
FOX FILM CORPORATION.
COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION 5 OF
AN ACT OF CONGRESS APPROVED SEI'TEMBER 26 1 1914.

Docket 001-June 6,

19~3.

SYLLABUS.

Where a corporation engaged In the business of producing and lensing motion
pictures and photo plays to exhibitors under contracts binding them to use
only advertising matter furnished or approved by It, reissued and exploited as feature pictures under new titles, photo plays theretofore issued
and exploited by it under their original titles, without stating or Indicating
in the negotiations and contracts of lease, or in the advertising matter
supplled by it to exhibitors for use In offering its pictures to the publlc,
that the same were reissues: with the result that exhibitors and their
patrons were misled into believing said photo plays to be new pictures:
Held, That such practices, under the circumstances set forth, constituted unfair
methods of competition.

COMPLAINT.
Acting in the public interest pursuant to the provisions of an Act
of Congress approved September 26, 1914, entitled "An Act to create
a Federal Trade Commission, to define its powers and duties, and for
other purposes," the Federal Trade Commission charges that the
Fox Film Corporation, hereinafter referred to as respondent, has
been and is using unfair methods of competition in interstate commerce in violation of the provisions of Section 5 of said Act, and
states its charges in that respect as follows:
PARAGRAPH 1. Respondent is a corporation organized under the
laws of the State of New York, with its main office and principal
place of business in the city of New York in said State. It is and
at all times hereinafter stated has been engaged in the production
of motion pictures and photoplays, and of thereafter leasing and
selling to the owners and operators of moving-picture theaters
throughout the United States the right to exhibit said plays to the
public. Said owners and operators are hereinafter called exhibitors.
For the purpose of contracting with exhibitors for said exhibition
rights and distributing to them its said motion pictures and photoplays, respondent maintains agencies at various points in the several States of the United States. Respondent's method of doing
business in connection with the exhibition of said motion pictures and
photoplays to the public is as follows: It makes positive photographic
86727°·-25-VOL 6--1~
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films of the motion pictures and photoplays produced by it, which
films it arranges and packs in such a manner as to be adapted for use
in motion-picture projecting machines. Said positive films are hereinafter referred to as films. From time to time as motion pictures
and photoplays are produced, and films thereof made by it, respondent ships said films from its ·aforesaid place o~ business in the
city of New York to its said agencies, and said agencies deliver the
same to the exhibitors for presentation to the public. Motion pictures and photoplays thus furnished for exhibition are known to
the trade, and hereinafter called releases. In the course and conduct
of its said business, respondent is in competition with other persons,
partnerships, and corporations similarly engaged in the production
and distribution of photoplays in interstate commerce and with the
trade generally. Respondent through its said agencies enters into
leasing contracts with the exhibitors, by the terms of which respond·
ent agrees to furnish the exhibitor from time to time, over a fixed
period in the future, its current releases and grants the right to the
exhibitor to exhibit same to the public for a stated number of per·
formances. In consideration of said undertaking, the exhibitor
agrees to pay the respondent a certain sum of money stated in said
lease. ·It is further provided in said leases that the exhibitors will
not use any posters, bills, or other advertising matter to advertise
exhibitions of motion pictures and photoplays contracted for in said
leases except advertising matter furnished or approved by re·
spondent. It is the custom of the trade that unless otherwise specifi·
cally agreed between the parties photoplays so furnished to an exhibitor shall be new photoplays, not theretofore exhibited to the
public in the locality in which the exhibitor's theater is in each in·
stance located, and through the represenlations of its agents in
charge of said agencies, and by reason of said custom in the trade,
it is understood and agreed between respondent and exhibitors entering into aforesaid leases that the motion pictures and photoplays
furnished thereunder by respondent will be new productions not
theretofore exhibited in the locality where the theater of the exhibitor is in each instance located. The amount which the exhibitor
agrees to pay under the terms of the said lease for the privilege of exhibiting respondent's releases is, among other things, based upon the
undertaking by respondent to furnish new releases as above set out.
After a photoplay has been exhibited to the public throughout the
United States, in the course of which the film has traveled from city
to city and has passed a great number of ti~es through projecting
machines such films become second class or old films for the reason
that they have been once generally exhibited to the public and for
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that reason no longer possess novelty, and frequently have become
scratched, marred, and otherwise mechanically injured, so that they
can not be projected upon the screen with satisfactory clearness and
lack of blemish. Films thus once exhibited throughout the United
States and thereafter sent out by the producer for reexhibition are
known to the trade as, and are hereinafter called, "re-issues." The
price fixed and paid in the trade generally for the privilege of exhibiting re-issues is much less than the amounts fixed in said lea::;es
between respondent and the exhibitors to be paid by the latter for
the privilege of exhibiting respondent's releases.
PAR. 2. In the year 1919 respondent selected several photoplays
which had previously been produced by it and exhibited throughout
the United States and which, therefore, if re-exhibited would, under
the custom of the trade, be reissues. Respondent gave to said photoplays new names, different from those under which said plays had
theretofore been exhibited to the public, and correspondingly
changed the films of said photoplays, and through its said several
agencies supplied said films to exhibitors with which it had leases
as hereinbefore set out in purported performance of respondent's
aforesaid undertakings in said ·leases. In addition to the said
~hanges in the names of said films, respondent furnished posters,
bills, and other advertising matter to its exhibitors to be used by
them in connection with said films, which advertising matter exploited said plays under said new names and wholly failed to disclose
that said plays were reissues, and respondent further wholly failed to
disclose to said exhibitors the fact that said films were reissues. Said
exhibitors, upon receiving said reissues and advertising matter, exhibited said reissues to the public and used said advertising matter
to advertise said exhibitions without knowing, and therefore without
disclosing to the public, the fact that said photoplays were reissues.
The photoplays referred to in this paragraph are:
A play originally issued as " The Yankee Way" arid
reissued as " Sink or Swim ";
A play originally issued as "The Love Thief" and reissued as " The She Tiger ";
A play originally issued as " The Silent Lie " and reissued as " Camille of the Yukon";
and others.
PAn. 3. The aforesaid acts and things done by respondent had
the capacity and tendency to mislead aforesaid exhibitors and
through them the public into the belief that aforesaid reissues were
new releases and therefore to cause said exhibitors to advertise and
exhibit, and the public to patroaize, said exhibitions in that belief,
before the fact that said plays were reissues became apparent to eitj1er
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said exhibitors or the public and therefore tended to injure the reputation of said exhibitors with, and to cause them to lose the good
will of, the theater-going public.
PAR. 4. The above alleged acts and things done by respondent
constitute an unfair method of competition in commerce, within the
intent and meaning of Section 5· of an Act of Congress, entitled
"An Act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes," approved September 26, 1914.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress approved September 26, 1914, the Federal Trade Commission issued and served a
complaint upon the respondent, Fox Film Corporation, charging
it with the usc of unfair methods of competition in commerce in
violation of the provisions of said act.
Respondent, Fox Film Corporation, having filed answer and entered appearance by its attorney, and hearing having been duly had
before an examiner of the Commission theretofore duly appointed,
in course of which agreement as tp the facts in the proceeding having been made and duly entered of record, briefs having been submitted for and in behalf of the Commission and respondent by their
respective attorneys, oral argument having been waived, and it having been stipulated and agreed of record that the Commission proceed forthwith to make its report, stating its findings as to the facts
and issue its order disposing of this proceeding, and the Commission,
having considered the record and being fully advised in the premises,
makes this its report, stating its findings as to the facts and conclusiOn.
FINDINGS AS TO TilE FACTS.
PARAGRAPH 1. The respondent, the Fox Film Col'poration, is and
at all times hereinafter mentioned was, a corporation organized and
existing under and by virtue of the laws of the State of New York,
with its principal office and place of business in the city of New
York, in said State, and engaged in the business of producing motion
pictures and photoplays and of leasing same to owners and operators
of motion-picture theaters (hereinafter called exhibitors) in and
throughout the various Territories and States of the United States,
for exhibition to the public. In the conduct of such business, respondent is now and at all times hereinafter mentioned was in competition with other persons, partnerships, and corporations similarly
engaged in the qusiness of producing, distributing, leasing, and sellmg motion pictures and photoplays. For the purpose of dealing
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with exhibitors and distributing to them its motion pictures and
photoplays, respondent maintains branch offices or agencies at various points in the several States of the United States.
PAR. 2. In distributing to exhibitors its motion pictures, respondent's method of doing business is as :follows: It makes positive photographic films of the motion pictures and photoplays produced by
it, which films it arranges and packs in such a manner as to be
adapted :for use in motion-picture projecting machines. These positive films are hereinafter mentioned as films. As :from time to time
motion pictures and photoplays are produced by respondent, films
thereof are made and shipped from its aforesaid place of business in
the city of New York to its various agencies or branch offices, which
in turn deliver them to the exhibitors :for presentation to the public.
The motion pictures and photoplays thus furnished for exhibition
are known to the trade as, and are hereinafter called, releases. They
are furnished· to the exhibitors in pursuance of contracts of lease
executed between the exhibitors and the New York office of respondent, by the terms and provisions of which the respondent undertakes
to supply its current releases to exhibitors together with the right to
exhibit them for a stipulated sum which the exhibitors agree to pay,
for a stated period. These contracts of lease also provide that the
exhibitors will not use any posters, bills or other matter to advertise
t'he exhibition of motion pictures and photoplays furnished by the
respondent, except such as is supplied or approved by respondent.
PAR. 3. ·when a picture or photoplay has been run and generally
exploited in the United States, or any considerable portion of it, and
is again offered for exhibition at a later period, it is commonly
known and designated as a reissue or revival. According, however,
to well established generally accepted and practiced usage and custom of the motion-picture industry, unless the original title of the
picture is retained or the picture js so described in the contract between the producer and the exhibitor, and in the advertising matter,
as a reissue or revival of a photoplay previously released, it is understood by the exhibitor and the public that the photoplay or picture
to be furnished or screened is or will be a new picture, that is to say,
a continuity not previously exhibited or exploited throughout any
considerable portion of the United States.
PAR. 4. On December 18, 1916, the respondent released a motion
picture which was entitled " The Love Thief." On the 28th day of
May, 1917, the respondent released a motion picture which was entitled" The Silent Lie," and on t~e 17th day of September, 1917, it
released a motion picture which was entitled "The Yankee "\Vay."
Immediately following the release of each of these pictures, they
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were extensively exploited and exhibited throughout the United
States. They were known at the time as feature pictures, being
ordinary five-reel pictures, designed for the principal part of an
ordinary motion-picture theater program.
PAR. 5. In the course of the se!J,son of 1919-1920 respondent reissued the old picture, " The Love Thief," and entitled it " The She
Tiger "; reissued the old picture, " The Silent Lie," and entitled it
" Camille of the Yukon "; and reissued the old picture, " The Y ankee 'Vay," and entitled it " Sink or Swi·m." It furnished each of·
these three old pictures so retitled to exhibitors in various States of
the United States in connection with leases providing for the respondent's so-called Program Series of pictures. All other pictures
furnished under such program contracts to exhibitors were new
pictures.
PAR. 6. The contracts of lease in pursuance of which respondent
furnished these pictures to exhibitors did not disclose that the pictures to be furnished or any of them would be reissues. The various
agents, servants, and employees of respondent, in the course of negotiations leading up to and consummating contracts of lease of said
three pictures between respondent and various exhibitors in the
States of New Hampshire, New York, New Jersey, Michigan, Illinois, Kentucky, and Arkansas, furnished no information to such exhibitors to the effect that said pictures were reissues.
PAR. 7. Respondent furnished exhibitors with bills, posters, and
other matter for use in advertising the said photoplays to the public.
The advertising matter furnished exhibitors by respondent in connection with the picture " Sink or Swim " conspicuously displayed
the legend "WILLIAM FOX PRESENTS GEORGE WALSH IN
'SINK OR SWIM.'" The advertising matter furnished exhibitors
by respondent in connection with the picture " The She Tiger" conspicuously displayed the legend "'THE SHE TIGER' FROM
THE F A:MOUS NOVEL ' THE LOVE THIEF ' DY N. P. NIESSEN." The advertising matter furnished exhibitors by respondent
iu connection with the picture "CAMILLE OF THE YUKON"
conspicuously displayed the legend ·"'CAMILLE OF THE YU·
KON' BASED ON LARRY EVANS ALASKAN NOVEL 'THE
SILENT LIE.' "
PAR. 8. Said advertising matter so furnished by the respondent
to exhibitors in connection with the just above mentioned three pictures, and in turn, used by the exhibitors in advertising such pictures
to the public, contained no matter, statement, or information which
in any manner gave notice that such reissued pictures formerly had
been released and exhibited to the public under other titles.
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PAR. 9. 'l11e acts and conduct of respondent in so offering and
holding out its said reissued pictures to the trade and general public
as aforesaid, had the capacity and the tendency to and did cause exhibitors and exhibitors' patrons, in various States of the United
States including the States of New Hampshire, New York, New
Jersey, Michigan, Illinois, Kentucky, and Arkansas, to believe that
these reissued motion-picture· photoplays were new pictures, that is,
continuities not previously exhibited or exploited throughout any
considerable portion of the United States.
CONCLUSION.

That the practices of the said respondent, under the conditions and
circumstances described in the foregoing findings, are unfair methods
of competition in interstate commerce, and constitute a violation of
the Act of Congress approyed September 26, 1914, entitled "An Act
to create a Federal Trade Commission, to define its powers and
duties, and for other purposes."
ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of
respondent, an agreed statement of facts, and briefs of counsel for
the Commission and respondent, and the Commission having made
its findings as to the facts and its conclusion that the respondent has
violated the provisions of an Act of Congress approved September
26, 1914-, entitled "An Act to create a Federal Trade Commission, to
define its powers and duties, and for other purposes,"
N()'IJ), therefore it is ordered, That the respondent, Fox Film Corporation, its agents, servants, and employees, cease and desist from
directly or indirectly advertising, selling or leasing, or offering to
sell or lease, reissued motion-picture photoplays under titles other
than those under which such photoplays were originally issued and
exhibited, unless the former titles of such photoplays and the fact
that they theretofore have been exhibited under such former titles,
be clearly, definitely, distinctly, and unmistakably stated and set
forth, both in the photoplay itself and in any and all advertising
matter used in connection therewith in letters and type equal in size
and prominence to those used in displaying the new titles.
And it is further ordered, That the respondent, Fox Film Corpol'ation, shall file with the Commission, within 60 dttys from the date
of this order, its report in writing stating the manner and form
in which this order has been conformed to.
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FEDERAL TRADE COMMISSION
'/),

CARAVEL COMPANY, INC.
COMPJ..AINT IN THE MATTER OF TilE ALLEGED VIOLATION OF SECTION IS
OF AN ACT OF CONGRESS APPROVED SEPTEliBER 26, 1914, AS EXTENDED
BY SECTION 4 OF AN ACT OF CONGRESS APPROVED APRIL 10 1 1918,

Docket 792-June 21, 1923.
SYLLABUS.

Where an export house filled an order from a foreign purchaser for "Newtown Pippin Apples" with" California Newtown Pippins," and, for the purpose o:C securing payment under the purchaser's letter of credit, invoiced
said apples as "Oregon Newtown Pippins" (recognized by the trade and
understood by said export house as being superior in shipping and keeping
qualities to the :Cruit actually sent) and declined, upon complaint by the
purchaser, either to make any deduction from the purchase price paid,
or to supply new goods:
Held, That such misrepresentation, under the circumstances set forth, constituted an unfair method of competition in violation of Section 5 of the
Act of September 26, 1914, as extended by Section 4 ot the Act of Aprll
10, 1918.

COMPLAINT. 1
Acting in the public interest pursuant to the provisions of Section
5 of an Act of Congress approved September 26, 1914, entitled
"An Act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes," as extended by the provisions of
Section 4 of an Act of Congress approved April10, 1918, entitled "An
Act to promote export trade, and for other purposes," the Federal
Trade Commission charges that the Caravel Company, Inc., hereinafter referred to as respondent, has been and is using unfair methods
of competition in interstate commerce in violation of the provisions
of said acts, and states its charges in that respect as follows:
.
PARAGRAru 1. That the respondent, Caravel Company, Inc., is a
corporation organized, existing, and doing business under and by
virtue of the laws of the State of New York, with its principal
office and place of business located in the City and State of New
York, and is now and for more than two years last past has been
engaged in the business of exporting goods, wares, and merchandise
from the United States to foreign countries, in competition with
other persons, firms, and corporations similarly engaged.
PAn. 2. That in the conduct of its business the respondent pur·
chases large quantities of merchandise throughout numerous States
a .Am~ndcd complaint.
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of the United States, and resells the same to purchasers located in
various foreign countries; that after such merchandise is so purchased, respondent causes the same to be transported through different States of the United States in and to the City and State of
New York and other seaboard cities, and then moved and transported to the purchasers thereof in foreign countries, and there is
now, and has been at all times herein mentioned, a constant current
of trade and commerce in such merchandise between and among the
various States of the United States and foreign countries, and more
especially from different States of the United States, through other
States, in and to the City and State of New York, and therefrom,
in and to foreign countries.
PAn. 3. That in the State of Oregon certain apples are grown
which have become and are well known and established as "Oregon
Newtown Pippins," which are superior in shipping and keeping qualities, for export purposes, to certain apples grown in the State of
California and known and designated as "California Newtown Pippins"; all of which is and has been, for many years last past, well
known to the trade and dealers in apples throughout the United
States and foreign countries, and was at all times herein mentioned
well known to this respondent.
PAR. 4. On or about the 2!)th day of August, 1!)1!), the respondent
received and accepted through a Swedish broker an order from
Aktiebolaget Halfdan Buhrman of Stockholm, Sweden, for 2,000
boxes of Newton Pippin Apples, to be shipped c. i. f. Stockholm.
Pursuant to this order the said Aktiebolaget Halfdan Buhrman, on
December 3, 1919, caused to be placed with the National City Bank
of New York, N. Y., a letter of credit calling for OrPgon Newtown
Pippin Apples. Respondent, in the meanwhile, had purchased Newtown Pippin Apples grown in the State of California, which he
shipped in fulfillment of the above order and which he invoiced, for.
the purpose of obtaining payment, under the letter of credit hereinbefore mentioned, as Oregon Newtown Pippin Apples, well knowing
that such apple.; were not Oregon Newtown Pippins. This fraudulent
invoice was presented to the said National City Bank, who upon
the strength thereof paid respondent the sum of $9,400, which amount
respondent has retained, although demand was promptly made by
the said Aktiebolaget Halfdan Buhrman for damages for breach of
contract.
PAR. 5. The above alleged acts of respondent are all to the prejudice of the public and of competitors of respondent and constitute an unfair method of competition within the meaning of Section
5 of an Act of Congress approved September 26, 1914, entitled
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"An Act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes," as extended by the provisions
of Section 4 of an Act of Congress approved April 10, 1918, entitled
"An Act to promote export trade, and for other purposes."
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress approved September 26, 1914, entitled "An Act to create a Federal Trade Commission, to define its powers and duties, and for other purposes,"
as extended by the provisions of Section 4 of an Act of Congress
approved April 10, 1918, entitled "An Act to promote export trade,
and for other purposes," the Federal Trade Commission issued and
served its amended complaint upon the respondent, Caravel Company, Inc., charging it with violation of said acts. Respondent
having entered its appearance and filed its answer herein, together
with stipulation as to the facts in support of the allegations of
said amended complaint, agreeing, among other things, that the
Commission might proceed to make its findings; conclusion, and
order without further notice of proceedings, and this matter having come regularly on to be heard, and having been duly considered,
and the Commission being fully advised in the premises, makes this
its findings as to the facts and conclusion.
FINDINGS AS TO THE FACTS.

PARAGRAPH 1. The respondent, Caravel Company, Inc., was at all
the times mentioned in the amended complaint and now is a corporation organized and existing under and by virtue of the laws
of the State of New York, with its principal place of business in
the city of Now York, and has been engaged in the business of exporting goods, wares and merchandise from the United States to
foreign countries in competition with other persons, firms and corporations similarly engaged.
PAR. 2. In the conduct of its business, respondent purchased large
quantities of merchandise throughout numerous States of the United
States and resold the same to purchasers located in various countries; after such merchandise was purchased respondent caused the
same to be transported through different States of· the United
States to the City and State of New York and other seaboard cities,
and then moved and transported to purchasers in foreign countries.
and there was at all times herein mentioned a constant current of
trade and commerce in such merchandise between and among the
various States of tlte United States and foreign countries.
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PAR. 3. In the State of Oregon certain apples are grown which
are now known as "Oregon Newtown Pippins" which are superior
in shipping and keeping qualities, for export purposes, to certain
apples grown in California and designated as" California Newtown
Pippins," all of which is and has been for many yearS last past well
known to the trade and dealers in apples throughout the United
States and foreign countries, and was at all times herein mentioned
well known to respondent. The word "Newtown" is sometimes inaccurately called "Newton."
PAR. 4. On or about the 29th day of August, 1919, respondent received and accepted through a Swedish broker, an order from
Aktiebolaget Halfdan Buhrman, of Stockholm, Sweden, in the following words and figures:
"August 29, 1919, 2,000 boxes apples, Newton Pippins, size
125/175. October-November, by Steamer c. i. f. Stockholm, all
boxes to be strapped all around for export."
PAR. 5. Pursua:nt to the above order, on or about the 15th day of
November, 1919, respondent purchased from" Harold L. Kane, of
'Vatsonville, Calif., 2,000 boxes of Newtown Pippins, grown in the
State of California, and caused the same to be shipped to respondent's order at New York City. Upon the arrival of the apples at
the latter destination, respondent notified the purchaser by cable and
requested a letter of credit, in response to which the purchaser established credit at the National City Bank of New York, and said bank
on the 3d day of December, 1919, sent respondent a letter of credit
in which respondent was advised that its drafts would be honored
when accompanied with certain documents, among which was plain
invoice in triplicate covering certain merchandise described in said
letter of credit as follows:
"2,000 iron strapped boxes apples, Oregon Newton Pippins,
extra fancy, 125/175, price $4.70 c. i. f. Stockholm."
Said letter also advised the respondent that-

" Conditions embodied in this letter of credit must be adhered
to, otherwise payment will not be effected."
PAR. 6. On December 18, 1919, respondent invoiced the said 2,000
boxes of Newtown Pippins purchased from Harold L. Kane, as
follows:
"2,000 boxes Newton apples, Oregon Pippins."

.

and presented the invoice together with draft, bill of lading and
other necessary documents to the National City Bank, hereinbefore
mentioned, and received the sum of $9,400.00 as the purchase price of
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said 2,000 boxes of apples at $4.70 a box. Thereafter and upon the
arrival of the above mentioned shipment of apples in Stockholm, re8pondent received the following cable from the purchaser :
"Bought Oregon Newton Pippins, extra fancy. Received
California fancy. Fruit unsatisfactory. Claim either new
goods or price reduced $1.00 per case."
which claim was not allowed by respondent.
CONCLUSION.

The practice of the respondent, under the circumstances deseribed
in the foregoing findings, is an unfair method of competition, within
the meaning of Section 5 of an Act of Congress approved September
26, 1914, entitled "An Act to create a Federal Trade Commission, to
define its powers and duties, and for other purposes," as extenJed by
the provisions of Section 4 of an Act of Congress approved April
10, 1918, entitled "An Act to promote export trade, and for other purposes."

.

ORDER TO CEASE AND DESIST.

This proceeding having come regularly on to be heard by the
Federal Trade Commission upon the amended complaint of the
Commission and the answer thereto and stipulation as to the facts
by the respondent, and the Commission having made its findings as
to the facts and its conclusiou that the respondent has violated the
provisions of Section 5 of an Act of Congress approved September
26, 1914, entitled "An Act to create a Federal Trade Commission, to
define its powers and duties, and for other purposes," as extended by
the provisions of Section 4 of an Act of Congress approved April
10, 1918, entitled "An Act to promote export trade, and for other
purposes."
It ia therefore ordered, That the respondent, Caravel Company,
Inc., its officers, agents, employees, and servants be, and they are
hereby, ordered to cease and desist from falsely describing, in invoices or by any other means, articles shipped in foreign commerce
for the purpose of obtaining payment on such falsified document for
the articles shipped.
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FEDERAL TRADE COMMISSION

v.
THE HOLSl\IAN COMPANY.
COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION
OF AN ACT OF CONGRESS APPROVED SEPTE~IBER 2G, 1014.

II

Docket 981-June 21, 1923.
SYLLABUS.

Where a corporation engaged In the sale of toilet articles composed ln whole
or In part of nitrated cellulose or celluloid resembllng Ivory in color and
general appearance; as a means of bringing the same to the attention of
the purchasing publlc and promoting the sale thereof, In its catalogues
and other advertising matter described such articles as "French Ivory ";
with n capacity and tendency to mislead and deceive the purchasing
public and to induce the purchase thereof as and for Ivory:
lleld, That such false and misleading advertising, under the circumstances
set forth, constituted unfair methods of competition.

COMPLAINT.
Acting in the public interest pursuant to the provisions of an Act
of Congress approved September 26, 1914, entitled "An Act to create·
a Federal Trade Commission, to define its powers and duties, and for
other purposes," the Federal Trade Commission charges that the
Holsman Company, hereinafter referred to as respondent, has been
and is using unfair methods of competition in commerce, in violation
of the provisions of Section 5 of said Act, and states its charges in
that respect as follows:
PARAGRAPH 1. Respondent is a corporation organized under the
laws of the State of Illinois with principal office and place of business in the city of Chicago, in said State. It is now and at all times
hereinafter mentioned has been engaged in the business of selling, in
wholesale quantities to retail dealers, various lines of merchandise
including jewelry, novelties, and toilet articles, and in the conduct of
its business causes articles so sold by it to be transported to the purchasers thereof, from the State of Illinois, through and into other
States of the United States. In the course of said business respondent continuously has been and is now in competition with other
persons, partnerships, and corporations similarly engaged in commerce among the States of the United States.
PAR. 2. Respondent in the course of its business as described
in paragraph 1 hereof sells toilet articles composed, in whole or in
part, of nitrated ce1lulose or pyroxylin plastic, known commercially
as " celluloid," "pyralin," " fibreloid," "viscoloid," and by other
names; that some of the articles so sold by respondent resemble ivory
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in color and general appearance, and respondent as a means of bringing such products to the attention of the purchasing public and enhancing the sale thereof, distributes and has distributed catalogs and
other advertising matter to its customers and to prospective customers and the trade generally, in which advertising matter such articles
are described as "French Ivory," and the use of such advertising
matter by respondent was intended and calculated by respondent to
mislead and deceive the purchasers of such articles from respondent,
as to the quality and value of such a.rticles, and such advertising
matter had the capacity and tendency to mislead and deceive the
public and to induce a substantial portion of the public to purchase
said articles upon the erroneous belief that such articles are made of
ivory in whole or in part.
PAR. 3. There is a considerable number of competitors of respondent who sell toilet articles composed of the basic materials
known commercially as "celluloid," "pyralin," "fibreloid," "viscoloid," etc., which materials resemble ivory in color and general
appearance, and which competitors advertise and brand the articles
sold by them in competition with those sold by respondent, as "Ivory
Colored," "Imitation Ivory," or with words of like import, coupled
with the name of the material of which the articles were composed.
PAR. 4. That on May 17, 1920, a conference was held by representatives of the manufacturers of the basic material known as pyroxylin plastic, and manufacturers of and dealers in various articles 1uade
from such basic materials, which conference was called by the
Federal Trade Commission to meet at its offices in ·washington, D.
C.; that at such conference a resolution was passed which condemned the use, as applied to articles made of pyroxylin plastic. of
the word" Ivory" in any other than an adjective sense and then only
when coupled with the name of the material, or some other pro_per
qualifying term.
PAR. 5. The above alleged acts and things done by respondent are
all to the prejudice of the public, and of respondent's competitors,
and constitute unfair methods of competition in commerce, within
the intent and meaning of Section 5 of an Act of Congress, entitled
"An Act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes," approved September 26, 1914.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress approved September 26, 1914, entitled "An Act to create a Federal Trade CoJHmission, to define its powers and duties, and for other purposes," the
Federal Trade Commission issued and served its complaint upon the
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respondent Holsman Company, a corporation, charging it with the
use of unfair methods of competition in commerce in violation of
the provisions of said act. The respondent having entered its appearance and filed its answer herein, and thereafter having made,
executed, and filed an agreed statement of facts in which it is 5tipulated and agreed by the respondent that the Federal Trade Commission shall take such agreed statement of facts as the facts in this
case, and in lieu of testimony and proceed forthwith upon such
agreed statement of facts to make its findings and such ordar as it
may deem proper to enter herein, without the introduction of tPstimony or the presentation of argument.
And the Federal Trade Commission, being now fully advised in
the premises, makes this its report, stating its findings as to the facts:
FINDINGS AS TO THE FACTS,

PARAGRAPH 1. The respondent Holsman Company is now and has
been since March, 1921, a corporation organized and existing under
and by virtue of the laws of the State of Illinois, with its princjpal
place of business in the city of Chicago, in said State, and has heen
during said period, and is now, engaged in the business of selling in
wholesale quantities to retail dealers various lines of merchandise,
including jewelry, novelties, and toilet articles, and in the couduct
of its business has caused, and does now cause, articles so sold by
it to be transported to the purchasers thereof from the State of
Illinois through and into other States of the United States, and in
the course of its said business respondent has been and now is in
competition with other persons, partnerships, and corpora6ons
similarly engaged in commerce among tli.e States of the United
States.
.
PAR. 2. That respondent, in the course of its business described in
paragraph 1 hereof, sells toilet articles composed in whole or in part
of nitrated cellulose or pyroxylin plastic, known commercially as
"celluloid," " pyralin," "fibreloid,"" viscoloid," and by other names;
that some of the articles so sold by respondent resemble ivory in color
and general appearance, and respondent, as a means of bringing such
products to the attention of the purchasing public and enhancing the
sale thereof, distributes and has distributed catalogues and other advertising matter to its customers and to prospective customers and the
trade generally, in which advertising matter such articles are described as "French Ivory." That said advertising by respondent
has had, and now has, the tendency to mislead and deceive purchasers
of said articles as to the quality and value of such articles, and such
advertising matter has had, and now has, the tendency and capacity
to mislead and deceive the purchasing public, and to induce a sub-
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stantial portion of the purchasing public to purchase said articles
in the erroneous belief that such articles are made of ivory in whole
or in part.
PAR. 3. That a considerable number of competitors of respondent
sell toilet articles composed of the basic material known commercially
as "celluloid," "pyralin," "fibreloid," "viscoloid," etc., which materials resemble ivory in color and appearance, and which competi~
tors advertise and brand articles sold by them in competition with
those sold by respondent as "Ivory Colored," "Imitation Ivory," or
with words of like import coupled with the names of the material of
which the articles are composed.
PAR. 4. That on May 17, 1920, a conference was held by representatives of the manufacturers of the basic material known as pyroxylin plastic and manufacturers of and dealers in various articles
made from such basic materials, which conference was called by the
Federal Trade Commission to meet at its offices in vVashington, D. C.
That at such conference a resolution was passed which condemned
the use, as applied to articles made of pyroxylin plastic, of the word
"Ivory" in any other than an adjective sense, and then only when
coupled with the name of the material or some other proper qualifying term.
CONCLUSION.

That the acts and conduct of respondent, as described and set
forth in the above findings as to the facts, are· unfair methods of
competition in interstate commerce, in violation of an Act of Congress approved September 26, 1914, entitled "An Act to create a
Federal Trade Commission, to define its powers and duties, and for
other purposes."
ORDER TO CEASE .AND DESIST,

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of the respondent and the agreed statement of facts filed herein, and the Commission having made its findings as to the facts and its conclusion
that the respondent has violated the provisions of an Act of Congress approved September 26, 1914, entitled "An Act to create a
Federal Trade Commission, to define its powers and duties, and for
other purposes,"
It is now ordered, That the respondent, the Holsman Company, a
corporation, its officers, agents, and employees, do cease and desist
from directly or indirectly advertising, representing, labeling, or
branding as" Ivory," articles offered for sale or sold by it, its agents
or employees, unless such articles are, in fact, made or composed of
ivory.
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FEDERAL TRADE COMMISSION

v.
KRAUS & COMPANY, INC. AND HERMAN T. WEEKS.
COMPLAINT IN THE lrATTER OF THE ALLEGED VIOLATION OF SECTION G
OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26 1 1914.

Docket 996--June 21, 1923.
SYLLABUS,

Where it had been long known that cigars manufactured at Tampa, Fla., were
largely composed of tobacco Imported from Havana, Cuba, and such cigars
had come to be widely and favorably known and generally referred to as
" Tampa Cigars " ; and thereafter a corporation engaged elsewhere in the
manufacture and sale of cigars, and a dealer-distributor of the products
of said manufacturer, caused t9 be affixed to or inserted In the containers
of the manufacturer's product, labels or linings bearing such words or
legends as "Tampa," " Smoke our 10¢ Tampa," "None Genuine unless
stamped 'Tampa'," etc.; with the effect of misleading and deceiving a
substantial part of the purchasing public:
Held, That such mlsbrauding and mislabeling, under the circumstances set
forth, constituted an unfair method of competition.

COMPLAINT.
Acting in the public interest pursuant to the provisions of an Act
of Congress approved September 26, 1914, entitled "An Act to create
a Federal Trade Commission, to define its powers and duties, and for
other purposes," the Federal Trade Commission charges that Kraus
& Co., Inc., and Herman T. "\Veeks, hereinafter referred to as the
respondents, have been and are using pnfair methods of competition
in commerce in violation of the provisions of Section 5 of said Act,
nnd states its charges in that respect as follows:
PARAGRAPII 1. Respondent, Kraus & Co., Inc., is a corporation organized under the laws of the State of Maryland and having its
principal office and place of business in the city of Baltimore in said
State, and for more than two years last past has been and still is
engaged in the business of manufacturing and selling cigars. Said
respondent in the course of its said business causes said cigars when
sold to be transported from the State of Maryland through and into
other States of the United States to the purchasers thereof, and
carries on said business in direct active competition with other individuals, partnerships, and corporations similarly engaged.
36727"-25-VOL 6--1lS
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PAR. 2. Respondent, Kraus & Co., Inc., for more than two years
last past has caused and still does cause, the word "Tampa" to be
stamped upon the covers of the boxes containing said cigars manufactured by it in Baltimore, in the State of Maryland, as aforesaid,
and has affixed and does affix to said boxes labels bearing the word
"Tampa," and paper linings ·bearing the words "Smoke Our 10¢
Tampa," and others bearing the words "None Genuine Unless
Stamped 'TAMPA,'" andjor other legends containing the word
" Tampa " alone or in connection with other words, and all referring
to said cigars manufactured by the said respondent, Kraus & Co.,
Inc., as aforesaid.
PAR. 3. Respondent, Herman T. Weeks, doing business under the
name and style of ·weeks Brothers, at Pittston, in the State of
Pennsylvania, for more than two years last past has been and still
is engaged in the business of buying, selling, and otherwise dealing
in cigars and particularly cigars manufactured and branded by Kraus
& Co., Inc., as described in paragraph 2 hereof, and in connection and
cooperating with respondent, Kraus & Co., Inc., causes such cigars
to be tr11nsported from the State of Maryland, through and into
other States of the United States to the purchasers thereof, and carries on said.business in direct active competition with other individuals, partnerships, and corporations similarly engaged.
PAR. 4. Respondent, Herman T. 'Veeks, individually and/or in
connection and cooperating with said respondent Kraus & Co., Inc.,
has caused and still does cause the word "Tampa" to be stamped
upon the covers of the boxes containing the cigars manufactured by
respondent, Kraus & Co., Inc., and sold by said Herman T. Weeks,
and causes to be affixed to said boxes labels bearing the word
"Tampa" and paper linings bearing the words "Smoke Our 10¢
Tampa," and others bearing the words "None Genuine Unless
Stamped ' Tampa,'" and/or other legends containing the word
"Tampa" alone or in connection with other words, and all referring
to said cigars manufactured by said respondent, Kraus & Co., Inc.,
and sold by respondent, Herman T. 'Veeks, ns aforesaid.
PAR. 5. Ciga:rs have for many years been manufacturea in the
city of Tampa, Fla., and in the territory immediately surrounding
said city and known as the Tampa District, and such cigars are referred to as Tampa cigars. Such cigars have been and are manufactured principally from tobacco imported from Havana, Cuba,
and generally known and referred to as Havana tobacco, and cigars
made in said city and district of Tampa have acquired a wide and
favorable reputation and are generally considered to be the best
cigars manufactured of Havana tobacco, with the exception of those
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made at Havana, Cuba, by reason of similarity of climate and labor
conditions.
PAR. 6. The cigars manufactured by respondent, Kraus & Co., Inc.,
and sold by respondent, Herman T. Weeks, both individually and cooperating with each other, upon which said brands, labels, and
legends, have been and are placed by them and each of them, as aforesaid, were not made in the city of Tampa or in the Tampa District, so
called, and the use of said brands, labels, and legends, was intended
to and did signify to the purchasing public that said cigars had in
fact been manufactured in Tampa, Fla., or in the Tampa District,
so called.
PAR. 7. The word "Tampa" on the containers of said cigars and
the other labels and legends used. in connection therewith as above
described have been and are understood by a substantial part of the
purchasing public to mean cigars manufactured in the city of Tampa
or in the Tampa District in the State of Florida and composed principally of tobacco transported from Havana, Cuba, and each and all
of said brands, labels, and other legends have the capacity and
tendency to mislead and deceive the purchasing public into the belief
that said cigars so branded, marked, and labeled were in fact Tampa
cigars as such term is generally understood, and were manufactured
from Havana tobacco, and to induce them to purchase the same in
that belief.
PAR. 8. The above acts and practices of respondents, and each of
them, are all to the prejudice of the public and of respondents' competitors and constitute unfair methods of competition in commerce
within the intent and meaning of Section 5 of an Act of Congress,
entitled "An Act to create a Federal Trade Commission, to define its
powers and duties, and for other purposes," approved September 26,
1914.

REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress approved September 26, 1914, the Federal Trade Commission issued and served
a complaint upon the respondents, Kraus & Company, Inc., and
Herman T. Weeks, charging them with the use of unfair methods
of competition in commerce in violation of the provisions of said
act.
Respondents having entered their several appearances and filed
their several answers herein and each of said respondents having
made, executed, and filed an agreed statement of facts in which it is
stipulated and agreed by the respondents that the Federal Trade
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Commission shall take such agreed statement of facts as the facts
in this case and in lieu of testimony, and proceed forthwith to make
its findings as to the facts and such order as it ~ay deem proper
to enter therein, without the introduction of testimony or the
presentation of argument in support of same, the Federal Trade
Commission, being now fully advised in the premises, makes this
its findings as to the facts and conclusion:
FINDINGS AS TO THE FACTS.
PARAGRAPH 1. Respondent, Kraus & Co., Inc., is a corporation organized under the laws of the State of Maryland and having its
principal office and place of business in the city of Baltimore in said
State, and for more than two years last past has been and still is
engaged in the business of manufacturing and selling cigars. Said
respondent in the course of its said business causes said cigars when
sold to be transported from the State of Maryland through and
into other States of the United States to the purchasers thereof,
and carriers on said business in direct active competition with other
individuals, partnerships, and corporations similarly engaged.
PAR. 2. Respondent, Kraus & Co., Inc., for more than two years
last past has caused and still does cause, the word "Tampa" to be
stamped upon the covers of the boxes containing said cigars manufactured by it in Baltimore in the State of Maryland, as aforesaid,
and has affixed and does affix to said boxes labels bearing the word
"Tampa," and paper linings bearing the words "Smoke Our 10¢
Tampa," and others bearing the words "None Genuine Unless
Stamped 'TAMPA,"' all referring to said cigars manufactured by
the said respondent, Kraus & Co., Inc., as aforesaid.
PAR. 3. Respondent, Herman T. ·weeks, doing business under the
name and style of 'Vceks Brothers, at Pittson, in the State of Pennsylvania, for more than two years last past has been and still is engaged in the business of buying, selling, and otherwise dealing in
cigars and particularly cigars manufactured and branded by Kraus
& Co., Inc., as described in paragraph 2 hereof, and in connection
and cooperating with respondent, Kraus & Co., Inc., causes such
cigars to be transported from the State of Mary land, through and
into other States of the United States to the purchasers thereof, and
carries on said business in direct active competition with other individuals, partnerships, and corporations similarly engaged.
PAR. 4. Respondent, Herman T. 'Veeks, in connection and cooperating with said respondent Kraus & Co., Inc., has caused and sti11
does cause the word" Tampa" to be stamped upon the covers o~ the
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boxes containing the cigars manufactured by respondent, Kraus &
Co., Inc., and sold by said Herman T. eeks and causes to be affixed
to said boxes labels bearing the word "Tampa" and paper linings
bear the words " Smoke Our 10¢ Tampa,'' and others bearing the
words "None Genuine Unless Stamped 'TAMPA,"' all referring to
said cigars manufactured by said respondent, Kraus & Co., Inc., and
sold by respondent, Herman T. Weeks, as aforesaid.
PAR. 5. That for more than 30 years cigars have been manufactured in the city of Tampa, Fla., and in the territory immediately
surrounding said city and known as the Tampa District; that such
cigars are known and referred to as Tampa cigars and are manufactured principally from tobacco imported from Havana, Cuba;
and that such cigars made in said city and district of Tampa have
acquired a wide and favorable reputation.
PAR. 6. That the word "Tampa" alone or in connection with
other words or phrases, when applied to cigars, without any other
word or words descriptive of their quality or place of manufacture,
is understood by a substantial part of the purchasing public to mean
cigars manufactured in the city of Tampa or in the Tampa District,
in the State of Florida, and composed principally of tobacco transported from Havana, Cuba.
PAR. 7. That many of respondents' competitors are engaged in the
manufacture and sale of cigars to persons in States other than those
in which their principal factories and places of business are located,
and in causing such cigars to be transported from the States in which
their principal factories or places of business are located through
and into other States of the United States, pursuant to such manufacture and sales. That many of respondents' competitors have
manufactured, sold, and shipped and are now manufacturing, selling,
and shipping, in said commerce between the States of the United
States, cigars which are manufactured in the city of Tampa, or the
Tampa District, in the State of Florida, and principally from
tobacco imported from Havana, Cuba, which cigars and the containers thereof bear labels, brands, and advertising matter containing the word "Tampa" alone, or in connection with other words and
phrases.
PAR. 8. That the cigars manufactured and sold by respondents,
both individually and cooperating with each other, upon which the
brands, labels, and legends, described in paragraph 4 hereof have
been and are placed by them, were not made in the city of Tampa
or in the Tampa District, so called, in the State of Florida.
PAR. 9. That the labels, brands, and legends containing the word
"Tampa" used by respondents upon cigars and the containers
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thereof manufactured, sold, and shipped by them, all as set forth
in the foregoing findings, have the capacity and tendency to and do
mislead and deceive a substantial part of the purchasing public
into the belief that such cigars are manufactured in the city of
Tampa, or Tampa District, in the State of Florida, and are in fact
Tampa cigars, as such term is generally understood.
CONCLUSION.

The practices of the said respondents, under the conditions and
circumstances described in the foregoing findings, are unfair methods
of competition in interstate commerce, and constitute a violation of
an Act of Congress approved September 26, 1914, entitled "An
Act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes."
ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commission, upon the complaint and answers and agreed statement of facts
filed herein, and the Commission having made its findings as to the
facts, and its conclusion that the respondents have violated the
provisions of an Act of Congress approved September 26, 1914, entitled "An Act to create a Federal Trade Commission, to define its
powers and duties, and for other purposes,"
It is now ordered, That the respondents, Kraus & Company, Inc.,
and Herman T. "\Veeks, each and both of them, their agents, representatives, servants, and employees, do cease and desist fromUsing the word "Tampa" alone, or in combination with other
words, in brands, labels, or legends on cigars, and the containers
thereof, manufactured by or for them, or either of them, in Baltimore, Md., or any other place than the city of Tampa, Fla., or the
Tampa District, so called, unless if the cigars in fact are not made
in Tampa, Fla., or the Tampa District, such word or words are
followed by words in type or lettering equally conspicuous with the
word "Tampa" which state the true place of manufacture.
It is further ordered, That the respondents, Kraus & Company,
Inc., and Herman T. Weeks, shall within sixty (60) days after the
service upon them of a copy of this order, file with the Commission
a report in writing setting forth in detail the manner and form in
which they have complied with the order to cease and desist hereinbefore set forth.
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FEDERAL TRADE COMMISSION

v.
THATCHER MANUFACTURING COMPANY.
CO)fPLAINT IN THE lfATTER OF THE ALLEGED VIOLATION OF SECTION
OF AN ACT OF CONGRESS APPROVED OCTOllER 15, 1914,

7

Docket 738-June 26, 1923.
SYLLABUS.

Where the largest producer of milk bottles In the United States, with the
exclusive right to manufacture milk bottles on what had been, until a short
time theretofore, the only successful automatic bottle-making machine,
acquired Indirectly the stock, businesses, and properties of four competing
companies (and thereby the exclusive right to manufacture milk bottles on
the only other successful automatic bottle-making machine), with the result
that all competition, both between the businesses so acquired and between
Itself and said businesses, was eliminated, commerce in the sections and
communities involved was restrained, and there was a tendency to create
in itself a monopoly In the milk bottle business:
• Held, That such acqulsltlon of stock, under the circumstances set forth, con!'ltltuted a violation of Section 7 of an Act of Congress approved October
15, 1914.

COMPLAINT.
Pursuant to the provisions of an Act of Congress approved October 15, 1914 (the Clayton Act), entitled "An Act to supplement existing laws against unlawful restraints and monopolies and for other
purposes," the Federal Trade Commission, having reason to believe
that Thatcher Manufacturing Company, hereinafter referred to as
respondent, is and has been violating the provisions of Section 7 of
said Act of Congress, issues this amended complaint and states its
charges in that respect as follows:
PARAGRAPII 1. The Thatcher Manufacturing Company, hereinafter
called the respondent, is a corporation organized under the laws of
New York, with its principal office, manufacturing plant and place
of business at Elmira, N. Y., with branch offices and manufacturing
plants at Kane, Pa., Streator, Ill., Clarksburg and Cedar Grove, W.
Va., Mt. Vernon, Ohio, Lockport, N. Y., and in other States of tho
United States. It is, and since 1905 has been, engaged in manufacturing milk bottles, and in selling, shipping, and transporting such
bottles to purchasers among the several States of the United States
and the District of Columbia, and in so doing is and for many years
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has been engaged in interstate commerce within the provisions of
said Act of Congress approved October 15, 1914 (the Clayton Act),
in competition with other persons, .firms, and corporations similarly
engaged.
PAR. 2. (a) Travis Glass Company, on and prior to August 28,
1919, and for some time thereafter, was a corporation organized under
the laws of ·west Virginia, having its principal office, place of business, and manufacturing plant at Clarksburg, W. Va., with a branch
plan at Cedar Grove, ·w. Va., and was engaged in manufacturing
milk bottles and in selling and shipping such bottles to purchasers
among the several States of the United States and the District of
Columbia, and in so doing was engaged in interstate commerce
within the provisions of said Act of Congress approved October 15,
1914 (the Clayton Act), in competition with the respondent and
with other persons, firms, and corporations similarly engaged.
(b) Essex Glass Company, on and prior to August 28, 1919, and
for some time thereafter, was a corporation organized under the laws
of Ohio, having its principal office and place of business at Mt.
Vernon, Ohio, and with manufacturing plants at Mt. Vernon, Ohio,
Va., and was engaged in manufacturing milk
and Parkersburg,
bottles, and in selling and shipping such bottles to purchasers among
the several States of the United States and the District of Columbia,
and in so doing was engaged in interstate commerce within the pro·
visions of said Act of Congress approved October 15, 1914 (the Clayton Act), in competition with the respondent and with other persons,
firms, and corporations similarly engaged.
(c) Lockport Glass Company, on and prior to August 28, 1919,
and for some time thereafter, was a corporation organized under the
laws of New Jersey, having its principal office, place of business, and
manufacturing plant at Lockport, N. Y., and was engaged in manufacturing milk bottles, and in selling and shipping such bottles to
purchasers among the several States of the United States and the
District of Columbia, and in so doing was engaged in interstate
commerce within the provisions of said Act of Congress approved
October 15, 1914 (the Clayton Act), in competition with the respondent and with other persons, firms, and corporations similarly engaged.
(d) 'Voodbury Glass Company is, and for many years has been, a
corporation organized under the laws of Indiana, with its principal
office, place of business and manufacturing plant at 'Winchester,
Ind., and is and has been engaged in manufacturing condiment bottles and bottles of other types and kinds, and in selling and shipping such bottles to purchasers among tbe several States of the
United States and the District of Colun1bia, and in so doing is and
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has been engaged in interstate commerce within the provisions of
said Act of Congress approved October 15, 1914 (the Clayton Act),
in competition with other persons, firms, and corporations similarly
engaged.
(e) The J. T. & A. Hamilton Company is, and in 1919 and 1920
was, a corporation organized and existing under the laws of Pennsylvania with its principal office, place of business, a.nd manufacturing plant at Pittsburgh, Pa. Formerly the J. T. & A. Hamilton
Company was a partnership, but was later organized as a corporation as aforesaid. On and prior to August 28, 1919, and for some
time subsequent thereto, the J. T. & A. Hamilton Company was engaged in manufacturing milk bottles and in selling and shipping such
bottles to purchasers among the several States of the United States
and the· District of Columbia, and in so doing was engaged in interstate commerce within the provisions of said Act of Congress approved October 15, 1914 (the Clayton Act), in competition with
respondent and with other persons, firms, and corporations similarly
(>ngaged.
PAn. 3. The Owens Bottle Company is a corporation under the
laws of Ohio and was organized originally as Owens Bottle-Machine
Company but duly changed its name in 1919 to The Owens Bottle
Company. It has its principal office and place of business at Toledo,
Ohio, and owns and operates glass factories in Ohio, '\Vest Virginia,
New Jersey, Indiana, and other States, and is and for many years
has been engaged in manufacturing and selling glass bottles and
other glassware. The Owens bottle blowing machine is a modern,
improved, patented machine with which glass bottles and other
glassware are manufactured automatically and more rapidly, cheaply,
and successfully than with semi-automatic machines or by hand labor.
The Owens bottle blowing machine was the first, and until the year
1917, the only successful device or machine for manufacturing glass
bottles and other glassware automatically. During the year 1903
the Owens Bottle-1\Iachine Company acquired from the owner of the
patents then covering the Owens bottle blowing machine the exclusive
right to use said machine in the United States in making glass bottles and other glassware, and since said date the Owens Bottle Company has perfected improvements and additions to said machine and
has secured and owns in its own right six or more patents covering
such improvements and additions. The Owens Bottle Company did
not and does not manufacture milk bottles.
PAR. 4. The Owens Bottle Company has licensed and leased or sold
Owens bottle-blowing machines, and the right to use the same, to
certain persons, firms, and corporations engaged in manufacturing

216

FEDERAL TRADE COMMISSION DECISIONS.

Complaint.

6F.T.C.

glass bottles and other glassware, and the manufacture, sale, licensing, and lensing of the Owens bettie-making machines is controlled
exclusively by the Owens Bottle Company. About the year 1905,
under certain contracts, licenses, and leases from the Owens Bottle
Company, the respondent acquired and still owns the exclusive right
to use the Owens bottle-blowing machines in the United States for
manufacturing milk bottles, and the exclusive right to all improvements that may be made thereon, and any new machines that the
Owens Bottle Company may own or acquire.
PAR. 5. After the respondent had acquired and was using said
Owens bottle-blowing machines as aforesaid, the Hartford-Fairmont
Company of Hartford, Conn., produced a patented and improved machine for successfully making milk bottles and other glassware automatically, and said Hartford-Fairmont. machine was different from,
and, in efficiency and economy of operation, equd or superior to the
Owens bottle-blowing machine. The Hartford-Fairmont Company
granted exclusive licenses to use its bottle-making machines for making milk bottles to four certain companies, namely, the said Travis
Glass Company, Essex Glass Company, Lockport Glass Company
and J. T. & A. Hamilton Company, and also granted a nonexclusive
license to the said Woodbury Glass Company to use said machines
for producing condiment bottles, including the right to make fruit
jars, grape juice, cider, vinegar, horse radish, and catsup bottles, and
bottles, and containers for food and food ingredients. Such licenses
so granted to the said Travis, Essex, Lockport, and Hamilton companies contained conditions and limitations under which the use of
said machines for manufacturing milk bottles was exclusive in said
four companies, and no license or machine could be transferred without the consent of Hartford-Fairmont Company. Under said licenses
·the Travis Glass Company, Essex Glass Company, Lockport· Glass
Company and J. T. & A. Hamilton Company maufuctured milk bottles and sold and transported such bottles to purchase:s among the
several States of the United States and the District of Columbia in
interstate commerce in competition with each other and with the
respondent.
PAR. 6. The said bottle-making machines so produced, leased, and
licensed by the Owens Bottle Company and Hartford-Fairmont
Company, at the time the events herein set forth took place, were the
only successful entirely automatic bottle-making machines devised
and leased or sold as a complete unit, and the exclusive right to use
said machines for manufacturing milk bottles was vested in and restricted to the respondent and the said Travis, Essex, Lockport, and
Hamilton companies.
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PAn. 7. On or about August 28, 1010, the respondent, while en-

gaged .in commerce as aforesaid, acquired the whole of the stock
cr other share capital of the Travis Glass Company, Essex Glass
Company, Lockport Glass Company, and ·woodbury Glass Company, the said corporations hereinabove described, while each of
said corporations was engaged in interstate commerce as aforesaid
il} competition with the respondent. The effect of such acquisition
of said stock or share capital was to substantially lessen competition
between the respondent and each of said corporations whose stock
or share capital was so acquired, namely, Travis Glass Company,
Essex Glass Company, Lockport Glass Company, and 'Voodbury
Glass Company, and between each of said corporations whose stock
or other share capital was so acquired and each other of said corporations. Such acquisition of said stock and share capital also
tended to create in the respondent a monopoly in interstate commerce in the milk-bottle business, and was and is violative of said
Act of Congress approved October 15, 1914 (the Clayton Act). The
scheme and the methods by which the respondent acquired the said
stock or share capital of said corporations are hereinafter set forth
substantially.·
PAn. 8. In 1919 a gentleman by the name I. T. Axton, then president and principal stockholder of the Woodbury Glass Company,
attempted to merge or consolidate the Travis Glass Company, Essex
Glass Company, Lockport Glass Company, and 'Voodbury Glass
Company, and acquire the Hartford-Fainnont machine and license
of the J. T. & A. Hamilton Company. In pursuance of said plan
Axton secured options on the outstanding capital stock of said
Travis, Essex, Lockport, and Woodbury compa_nies, such options
expiring on or about August 28, 1919. Failing to accomplish such
merger himself, Axton, in July, 1919, approached F. E. Baldwin,
the president and largest stockholder of the Thatcher Manufacturing
Company, and inquired if Baldwin of the Thatcher Manufacturing
Company would acquire or purchase the stock of the said four companies and the Hartford-Fairmont machine and license of the J. T.
& A. Hamilton Company. Thereupon, Baldwin and H. C. Mandeville, a director and counsel of the Thatcher Manufacturing Company
and subsequently its vice president, E. D. Libbey, president and a
large stockholder of the Owens Bottle Company, and "William Ford,
a large stockholder in the Owens Bottle Company, agreed to purchase
the stock of the Travis, Essex, Lockport, and ·woodbury companies
and the Hartford-Fairmont machine and license of the Hamilton
Company under the options held by Axton. In pursuance thereof
they organized the said Sterling Glass Company in August, 1919,
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with an authorized capital stock of $600,000, of which $500,000 was
issued for cash, one-half of which was. taken by Libbey and the remaining one-half by the respondent and certain of its agents or
employees.
PAR. 9. On August 28, 1919, Axton caused the stockholders of the
said Travis, Essex, Lockport, and 'Voodbury companies 'to meet in
New York City, N. Y., in an office or room of the Guaranty Trust
Company, said stockholders having with them the stock certificates
in the respective companies ready for transfer and delivery on
payment of the purchase price. On said date Messrs. Baldwin,
Mandeville, Libbey, and Ford met in another office or room of the
Guaranty Trust Company, and Baldwin, Libbey, and Ford executed
their separate, individual promissory notes to the Guaranty Trust
Company for a total of $1,610,000 and each endorsed the notes of the
others so that all were liable on all three notes. The sum secured
from the Guaranty Trust Company on said notes, together with the
$500,000 subscribed in cash to the capital stock of the Sterling Glass
Company, was used to purchase all the capital stock of the Travis
Glass Company, Essex Glass Company, Lockport Glass Company,
and ·woodbury Glass Company. The certificates of stock in the respective companies were endorsed in blank by the respective stockholders of the said companies, and by them delivered to the Guaranty
Trust Company, and attached to the said notes of Baldwin, Libbey,
and Ford as collateral security therefor.
PAR. 10. On August 28, 1919, immediately after the purchase of
said stock, the Sterling Glass Company and Baldwin, Libbey, and
Ford entered into a written agreement which set forth the transaction and the facts as to said individual notes, and provided, among
other things, that the Sterling Glass Company assume all liability
of the other parties upon said notes, and upon the payment o'f said
notes the Sterling Glass Company should have the right to take over
the stock of said companies then pledged as collateral for said notes.
Said agreement gave Ford and Libbey the option to retire from the
said stock transaction, and in that event Baldwin was to assume all
their liability thereunder and on the said notes, and was to procure
the release of Ford and Libbey from said notes, and hold them harmless against liability thereon, and repay to Libbey the $250,000 invested by Libbey in the capital stock of the Sterling Glass Company.
Upon the payment of said money and the release from endorsement
and liability, Ford and Libbey were to release to Baldwin all interest
in the stock of Sterling Glass Company and transfer the same to
Baldwin's nominee, and Baldwin might thereafter proceed as he
saw fit.
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PAR. 11. On or about the same date, August 28, 1919, the Thatcher
Manufacturing Company acquired by purchase the Hartford-Fairmont machine and license of the J. T. & A. Hamilton Company, and
by contract of sale dated August 29, 1919, the respondent acquired
all the milk-bottle business of the said Hamilton Company in the
United States, outside of Allegheny County, Pa., and the said contract provided that for a period of ten years from January 1, 1920,
the vendors individually should not manufacture and sell bottles
outside the limits of Allegheny County, Pa., and should not manufacture and sell milk bottles made on the Owens bottle-making
machine in Allegheny County, Pa.
•
PAR. 12. On December 11, 1919, Libbey and Ford decided to exercise their option to withdraw, and on said date so notified Baldwin
and the respondent. The operation of the Essex Glass Company,
Travis Glass Company, Lockport Glass Company, and the 'Voodbury Glass Company, after the purchase of the stock on August 28,
1919, was continued under their former management until January
1, 1920, when the entire control and direction of said companies was
brought to the offices of the respondent at Elmira, N. Y., and thereafter said companies and their plants were operated by the respondent as a part thereof.
PAR. 13. In June, 1920, the certificates of stock in the Travis Glass
Company, Essex Glass Company, Lockport Glass Company, and
tVoodbury Glass Company, held as aforesaid by the Guaranty Trust
Company of New York, were transmitted by the Guaranty Trust
Company to its agents at Elmira, N. Y., for formal transfer. Transfer of said shares of stock upon the books of the Travis, Essex,
Lockport, and 'Voodbury companies was then made, the stock of
said companies being reissued to F. E. Baldwin, president of the
Thatcher Manufacturing Company, H. C. Mandeville, its counsel
and stockholder and director and thereafter vice president, R. W.
Niver, a vice president and director of the Thatcher Manufacturing
Company, and F. L. Collins, auditor of the Thatcher Manufacturing
Company, and in some instances a few shares to other persons sufficient to qualify the requisite directors in each company. All the
capital stock of each of said four companies was issued to these four
men, a different person being the principal transferee in the case of
each company, and the other qualifying shares were issued to the
other three of the four, except that where the authorized number of
the directors exceeded four, qualifying shares were issued to a sufficient number of the old directors to constitute the requisite number
of directors. The transferees of the stock in said transaction paid
no money or other consideration for the same, nor did they receive

I

22()

FEDERAL TRADE COMMISSION bECISIONS.

Complaint.

GF.T.C.

possession of any certificates of stock. The certificates of stock
which were thus issued were delivered to the agent of the Guaranty
Trust Company and returned to the Guaranty Trust Company in
New York where said certificates were placed as before, namely,
attached to and as collateral security for the said Baldwin, Ford, and
Libbey notes.
PAR. 14. Notice from Libbey and Ford of their intention to retire
from said transaction was given as hereinbefore recited, and Baldwin nominated the Thatcher Manufacturing Company as the transferee of the 2,500 shares of capital stock of Sterling Glass Company
owned by Libbey, and the same was so transferred by Libbey upon
the payment to him by the Thatcher Manufacturing Company of
the sum of $250,000 with interest. The money to purchase said 2,500
shares of stock was secured by increasing the capital stock of the
Thatcher :Manufacturing Company from $1,000,000 to $1,G25,000 on
or about April 20, 1920.
PAR. 15. Prior to June, 1920, the Thatcher Manufacturing Company accomplished a bond issue in the sum of $2,000,000, secured
by a first mortgage to the Guaranty Trust Company of New York
as trustee on all the assets of the Thatcher Manufacturing Company, Sterling Glass Company, Travis Glass Company, Essex Glass
Company, Lockport Glass Company, and the capital stock of 1Voodbury Glass Company. The said bonds when executed were delivered
to the underwriters, Bonbright & Company, and Hemphill Noyes
& Company, who paid over the proceeds thereof to H. C. Mandeville who then and there as part of a simultaneous transaction produced the deeds and bil1s of sale of the Travis, Essex, I..ockport,
and Sterling companies to the Thatcher Manufacturing Company,
and delivered said deeds and bills of sale to the underwriters for
recording. The proceeds of said bond issue were then and there
paid by said Mandeville to the Guaranty Trust Company, and in
return therefor the Guaranty Trust Company delivered to the
said Mandeville the said notes executed by Baldwin, Ford, and
Libbey and the stock certificates attached thereto.
PAn. 16. In the month of June, 1920, at the request of Baldwin,
Mandeville, Collins, and Niver, and their associates, who constituted
the stockholders of the Travis, Essex, Lockport, and Sterling companies, respectively, the directors of said companies, namely, Baldwin, Mandeville, Collins, and Niver, and associates, resolved to
transfer all the assets, rights, and property of the Travis, Essex,
Lockport, and Sterling companies, respectively, to the respondent.
Resolutions providing for such transfer were proposed and adopted
by Baldwin, Mandeville, Collins, and Niver, and associates, as the
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stockholders and directors of each of said companies. During the
month of June, 1920, in pursuance of said resolutions, all the assets,
·rights, licenses, and properties of the said Travis Glass Company,
F.ssex Glass Company, Lockport Glass Company, and Sterling Glass
Company, respectively, were transferred by deeds and bills of sale
to the respondent. The Hartford-Fairmont licenses of the Travis,
Essex, Lockport, '\Voodbury, and Hamilton companies were assigned
and transferred to the respondent on or about June 1, 1920, and
the Hartford-Fairmont Company assented to the same.
PAR. 17. Having caused all the assets, rights, and property of the
Travis Glass Company, Essex Glass Company, Lockport Glass Com
pany, and Sterling Glass Company to be transferred and conveyed
to it by deeds and bills of sale, as hereinbefore recited, the respondent
proceeded to bring about a dissolution of the said Travis~ Essex,
Lockport, and. Sterling companies, and through its said officers and
agents, namely, Baldwin, Mandeville, Collins, and Niver, and their
ussociates, who constituted the stockholders, directors, and officers
. of said companies also, adopted resolutions for the dissoiution of the
said Travis, Essex, Lockport, and Sterling companies. In pursuance
of said policy the Sterling Glass Company was dissolved September
V, 1920, the Lockport Glass Company was dissolved October 20,
1920, the Essex Glass Company was dissolved September 18, 1920,
and the Travis Glass Company was dissolved January 13, 1921.
PAR. 18. Prior to the purchase of the stock of the. Travis, Essex,
. Lockport, and '\Voodbury companies and the milk-bottle business
and the Hartford-Fairmont machine and license of the Hamilton
Company, each of the said companies was a competitor in interstate
commerce in the milk-bottle business with the respondent, and with
each other. On and after the purchase of said stock each of said
companies, namely, the Travis, Essex, Lockport, ·woodbury, and
Hamilton companies ceased to compete in interstate commerce with
the respondent and with each other.
PAR. 19. The acquisition of the capital stock of the said Travis,
Essex, Lockport, and Woodbury companies as hereinbefore set forth
was contrary to law, and in violation of the provisions of an Act of
Congress approved October 15, 1914 (the Clayton Act) and especially of Section 7 thereof. The transfer to the respondent of the assets, rights, and properties of the Tuvis, Essex, Lockport, and Sterling companies and the dissolution of said companies was an artifice
and subterfuge for evading the provisions of said Act of Congress
approved October 15, 1914 (the Clayton Act). The respondent secured and retains and enjoys the fruits and benefits of such viola·
tions, artifice, and subterfuge, and should be ordered to cease and
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desist from such violations, and divest itself of the stock acquired
contrary to the provisions of Section 7 of said Act of Congress, so
that competition may be restored and encouraged, and a monopoly
in the milk bottle business prevent.ed.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.

•

Pursuant to the provisions of an Act of Congress approved Octo·
Iter 15, 1914 (the Clayton Act), the Federal Trade Commission
issued and served its amended complaint upon the Thatcher Manufacturing Company, a corporation, charging that the Thatcher
Manufacturing Company is and has been violating the provisions of
Section 7 of said Act of Congress.
Thereupon the respondent, having entered its appearance, filed its
answer to the amended complaint of the Commission, and a stipu·
lation of facts was entered into by the respondent and approved by
the Commission, and formal hearings were had before examiners of
the Commission; thereafter the whole matter regularly came on for
hearing before the Federal Trade Commission upon such stipulation ·
and the testimony, and upon the briefs and argument of counsel,
and the Commission having duly considered the record, and being
fully advised in the premises, makes its report in writing and states
its findings as to the facts as follows:
FINDINGS AS TO TilE FACTS.

PARAGRAPH 1. The Thatcher .Manufacturing Company, hereinafter
called the respondent, is a corporation organized under the laws of
the State of New York, with its principal office, manufacturing
plant, and place of business at Elmira, N. Y. It has branch offices
and manufacturing plants at Clarksburg and Cedar Grove, 1V. Va.,
.Mt. Vernon, Ohio, Lockport, N. Y., and in other States of the United
States. It is engaged in manufacturing milk bottles, and in selling,
shipping, and delivering such bottles to purchasers among the several
States of the United States and the District of Columbia in commerce
in competition with other persons, firms and corporations similarly
engaged, and it has been so engaged since the year 1905.
PAn. 2. The Travis Glass Company, on and prior to August 28,
1919, and until January 13, 1921, was a corporation under the laws
of the State of West Virginia, with its principal office, place of busi·
ness, and manufacturing plant at Clarksburg, 1V. Va., with a branch
plant at Cedar GrovP., '\V. Va. On and prior to August 28, 1919,
and for some time thereafter, the Travis Glass Company was engaged
in manufacturing milk bottles, and in selling, shipping, and deliver·
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ing such bottles to purchasers among the several States of the United
States and the District of Columbia in commerce in competition with
other persons, firms, and corporations similarly engaged.
PAR. 3. The Essex Glass Company, on and prior to August 28,
1919, and until December 18, 1920, was a corporation under the laws
of the State of Ohio, with its principal office and place of busines!5
at :Mt. Vernon, Ohio, having manufacturing plants at Mt. Vernon,
Ohio, and Parkersburg, "\V. Va. On and prior to August 28, 1919.
and for some time thereafter, the Essex Glass Company was engaged
in manufacturing milk bottles, and in selling, shipping, and delivering such bottles to purchasers among the several States of the United
States and the District of Columbia in commerce in competition with
other persons, firms, and corporations similarly engaged.
PAR. 4. The Lockport Glass Company, on and prior to August 28,
1919, and until October 20, 1920, was a corporation under the laws
of the State of New Jersey, with its principal office, place of business, and manufacturing plant at Lockport, N. Y. On and prior
to August 28, 1919, and for some time thereafter, the Lockport Glass
Company was engaged in manufacturing milk bottles, and in selling,
shipping, and delivering such bottles to purchasers among the several
States of the United States and the District of Columbia in commerce in competition with other persons, firms, and corporations
similarly engaged.
PAR. 5. The 'Voodbury Glass Company is a corporation under the
laws of the State of Indiana, with its principal office, place of business, and manufacturing plant at "\Vinchester, Ind. On and prior
to August 28, 1919, the Woodbury Glass Company was engaged in
manufacturing whiskey bottles, condiment bottles, and milk bottles,
and in selling, shipping, and delivering such bottles to purchasers
among the several States of the United States and the District of
Columbia in commerce in competition with other persons, firm's, and
corporations similarly engaged. Since August 28, 1919, or shortly
thereafter, the "\Voodbury Glass Company has been engaged in manufacturing condiment bottles, fruit juice bottles, fruit jars, and like
glassware, and in selling and shipping such bottles and glassware
to purchasers among the several States of the United States and the
District of Columbia in commerce in competition with other persons, firms, and corporations similarly engaged. On and prior to
August 28, 1919, the 'Voodbury Glass Company was in competition
with the respondent and with other persons, firms, and corporations
in the sale, transportation, and delivery of milk bottles in interstate
commerce.
.36727"-25--VOL 6--16
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PAn. 6. The J. T. & A. Hamilton Company is a corporation under
the laws of the State of Pennsylvania ,with its principal office, place
of business, and manufacturing plant at Pittsburgh, Pa. On and
prior to August 28, 1919, the J. T. & A. Hamilton Company was
engaged in manufacturing milk bottles, and in selling and shipping
such bottles to purchasers among the several States of the United
States and the District of Columbia in commerce in competition with
other persons, firms, and corporations similarly engaged.
PAR. 7. The Owens Bottle Company is a corporation under the
laws of Ohio and was organized as The Owens Bottle-Machine Company but duly changed its name in 1919 to The Owens Bottle ComJ>any. It has its principal office and place of business at Toledo,
Ohio, and owns and operates glass factories in Ohio, 1Vest Virginia,
New Jersey, Indiana, and other States, and is and for many years
has been engaged in manufacturing and selling glass bottles and
other glassware, but does not manufacture milk bottles.
PAR. 8. The Owens bottle blowing machine is a modern, improved,
patented machine with which glass bottles and other glassware are
manufactured automatically and more rapidly, cheaply, and successfully than with semi-automatic machines or by hand labor. The
Owens bottle blowing machine was the first, and until about the year
1917, the only successful device or machine for manufacturing glass
bottles and other glassware automatically. During the year Ul03
the Owens Bottle-Machine Company acquired from the owner of the
patents then covering the Owens bottle blowing machine the exclusive right to use said machine in the United States in making glass
bottles and other glassware, and since said date the Owens Bottle
Company has perfected improvements and additions to said machine, and has secured and owns in its right six or more patents
covering such improvements and additions.
PAR. 9. The Owens Bottle Company has licensed and leased Owens
bottle-blowing machines, and the right to use the same, to certain
persons, firms, and corporations engaged in manufacturing glass
bottles and other glassware. The manufacture, sale, licensing, and
lensing of the Owens bottle making machines is controlled exclusively by the Owens Bottle Company. About the year 1905, under
certain contracts, licenses and leases from the Owens Bottle Company, the respondent acquired the exclusive right to use the Owens
bottle-blowing machines in the United States for manufacturing
milk bottles, and the exclusive right to all improvements that may
be made thereon, and any new machines that the Owens Bottle
Company may own or acquire. The respondent still owns such ex·
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elusive rights, except that the exclusive right to said improvements
and said new machines terminated October 1, 1920.
PAn. 10. About 1916 or 1917 the Hartford-Fairmont Company of
Hartford, Conn., produced and patented a successful bottle-making
machine and a feeder therefor, and both could be operated together
as a complete automatic unit. The feeder is a device for transferring molten glass from the tank into the glass moulds or bottle
forming machine. The Hartford-Fairmont feeders and machines
when operated together were equal, and in some respects superior,
to the Owens bottle-making machines. The Owens bottle-making
machines and the Hartford-Fairmont feeders and bottle-making
machines are the only successful entirely automatic bottle-making
machines operated as complete units.
PAR. 11. After the Hartford-Fairmont feeders and bottle-making
machines had been produced and patented, the exclusive right and
license to use such feeders and machines for manufacturing milk
bottles were acquired by the Essex Glass Company, the Travis Glass
Company, the Lockport Glass Company, and the J. T. & A. Hamilton Company. Under such exclusive rights and with such feeders
and machines, these four companies, on and prior to August 28,
1919, were successfully manufacturing milk bottles. The 'Voodbury
Glass Company acquired a nonexclusive license to use the HartfordFairmont feeders only in manufacturing condiment bottles, fruit
juice bottles, food containers, fruit jars, and glassware for carbonated
soft drinks. The 'Voodbury Glass Company did not begin to use
the Hartford-Fairmont feeders until August 28, 1919, or shortly
prior thereto. Prior to using Hartford-Fairmont feeders, the 'Voodbury Glass Company manufactured whiskey bottles, condiment bottles, and milk bottles on semi-automatic machines, and so manufactured such bottles on and prior to August 28, 1919, and sold and
delivered such bottles in commerce in competition with other per·
sons, firms, and corporations.
PAn. 12. In the year 1919 I. T. Axton, the president and a large
stockholder of the 'Voodbury Glass Company, attempted to merge
the 'Voodbury Glass Company with the companies which held the
exclusive rights to use the Hartford-Fairmont feeders and machines
for manufacturing milk bottles. He controlled the common capital
stock of the 1Voodbury Glass Company. In May, 1919, Axton secured
options on the capital stock of the Essex Glass Company, the Travis
Glass Company, the Lockport Glass Company, and on the HartfordFairmont License, feeder and machine, and milk-bottle business of
the J. T. & A. Hamilton Company and tried to merge those companies
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with the Woodbury Glass Company, but failed to accomplish the
proposed merger.
PAR. 13. A short time before his options expired, Axton approached F. E. Baldwin, the president and largest stockholder of the
respondent, and suggested that the Thatcher Manufacturing Company, or Baldwin and his associates, exercise the options and rights
which Axton held. Baldwin considered the proposition and conferred
with H. C. Mandeville, a director and the general counsel of the
respondent, and with E. D. Libbey, the president of the Owens Bottle
Company. After negotiations and interviews with the Owens Bottle
Company, its consent and advice to the purchase was obtained. E. D.
Libbey agreed to assist in raising the necessary money, and also agreed
to go into the transaction provided he could acquire the patents on
the Hartford-Fairmont feeders and bottle-making machines. During
August, 1919, it was decided to exercise the options and rights held
by Axton.
PAR. 14. The options held by Axton expired September 1, 1919,
and the remaining option time was short. In pursuance of the decision to exercise the options and rights held by Axton, the Stirling
Glass Company, Inc., was formed on August 23, 1919, to serve as a
temporary means through which the desired options and rights could
be acquired quickly. Mandeville incorporated the Stirling Glass
Company, Inc., under the laws of New York on August 23, 1919,
with an authorized capital stock of $600,000, of which $500,000 was
issued at par for cash. One-half of the issued capital stock of the
Stirling Glass Company was taken by E. D. Libbey, and the remaining one-half by the respondent. Eight shares of such stock taken by
the respondent were issued in the names of four agents or employees
of the respondent, but such eight shares belonged to the respondent.
PAn. 15. On August 28, 1919, Axton, pursuant to directions, assembled the stockholders of the Essex Glass Company, the Travis
Glass Company, the Lockport Glass Company, and the ·woodbury
Glass Company, at an office of the Guaranty Trust Company in New
York City, N. Y., with their respective stock certificates ready for
transfer and delivery on payment of the purchase price therefor. At
the same time F. E. Baldwin, the president of the respondent, H. C.
Mandeville, a director and general counsel of the respondent, E. D.
Libbey, the president of the Owens Bottle Company, and "William
Ford, a business associate of Libbey and a large stockholder in the
Owens Bottle Company, met in another room of the same building.
PAR. 16. The sum of approximately $2,110,000 in cash was required
to exercise the options and rights held by Axton, and the Stirling
Glass Company had $500,000 of that amount. To obtain the required
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balance, F. E. Baldwin, E. D. Libbey, and ·william Ford, on behalf
of the Stirling Glass Company, discounted to the Guaranty Trust
Company their three separate individual promissory notes for a total
of $1,610,000, and each indorsed the notes of the other two so that
all were equally liable on all three notes. Such notes were dated
and discounted August 28, 1919, and were payable on demand, but
the Guaranty Trust Company agreed to carry the notes for one year.
The proceeds of said notes and the $500,000 of the Stirling Glass
Company were deposited in the Guaranty Trust Company to the
credit of the Stirling Glass Company, and used, on August 28, 1919,
to acquire the capital stock of the Essex Glass Company, the Travis
Glass Company, and the Lockport Glass Company, also the common
capital stock of the 'Voodbury Glass Company, and the license, machine, and milk-bottle business of the J. T. & A. Hamilton Company.
The certificates of stock in the Essex, Travis, Lockport, and Woodbury companies were indorsed in blank by the respective vendors
and retained by the Guaranty Trust Company as collateral security
for the three notes of Baldwin, Libbey, and Ford. The transaction
with the J. T. & A. Hamilton Company ran directly to the respondent, the J. T. & A. Hamilton Company transferring its HartfordFairmont license and machine and its milk-bottle business outside
of Allegheny County, Pa., directly to the respondent.
PAR. 17. During the progress of said transaction at the Guaranty
Trust Company, but before the capital stock of the Essex, Travis,
Lockport, and Woodbury companies had been acquired, as stated in
these findings, I. T. Axton wrote and delivered the following letter:
AuousT 28, 1919.
GuARANTY TRUST CoMPANY OF NEw YonK,

140 Broadway, New York City, N.Y.
In connection with the proposed loan by your
Company to Francis E. Baldwin, Esq., for the purpose of enabling him to acquire the outstanding stock of the Travis Glass
Company, and th.e Woodbury Glass Company, I beg to inform
you that the ·woodbury Glass Company is engaged in the manufacture and sale of condiment bottles, jam jars, and fruit juice
bottles. The Travis Glass Company is engaged in the manufacture of milk bottles only.
The Woodbury Glass Company has in the past manufactured
a small amount of milk bottles, but by' a different process from
that employed by the Travis Glass Company, covering an almost
wholly different territorial field. For about a year past, however, the manufacture of milk bottles by the Woodbury Glass
Company has been declining, and it is the intention of the Company gradually to discontinue all manufacturing thereof.
There is, therefore, practically no competition between the
two companies.
Yours very truly,
I. T. AxToN.
GENTL:t::r.IEN :
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PAn. 18. Immediately after the capital stock of the Essex Glass
Company, the Travis Glass Company, the Lockport Glass Company,
and the Woodbury Glass Company had been acquired as aforesaid,
F. E. Baldwin, the president of the respondent, appeared before the
vendors of the stock and requested-the officers of said four companies
to remain in their respective positions and continue the operation of
the companies until further directions. The resignations of all officers of the four companies were taken by Baldwin to be exercised at
his option. The respondent conducted these four companies under
their own management until January 1, 1920, when the respondent
brought the entire business of said four companies to Elmira, N. Y.,
and thereafter such companies were managed and directed by the
Thatcher Manufacturing Company.
PAn. 19. After the capital stock of the Essex Glass Company, the
Travis Glass Company, the Lockport Glass Company, and the 1Voodbury Glass Company had been acquired, as stated in these findings,
Baldwin, Libbey, Ford, and the Stirling Glass Company entered into
the following agreement:
Agreement made this 28th day of August, 1919 between ·
FRANCIS E. BALDWIN, of the first part, '\VILLIAlii FonD of the
second part, EDWARD D. LmnEY, of the third part, and STin.LINO
GLASS ColiiPANY, INc., hereinafter called "Stirling Company,"
of the fourth part.
WITNESSETH :

Whereas, Baldwin, Ford and Libbey are each making certain
notes to the Guaranty Trust Company as follows:
Baldwin is making a note for Six Hundred Fifty Thousand
Dollars ($650,000) with collateral security of two thousand
(2,000) shares of tl1e common stock of the JVoodlmry Glass
Companr and five hundred ( 500) shares of the common stock
of the 'lravis Glass Company, being all the outstanding stock
of ea.ch of said Companies:
Libbey is making a note of Four Hundred Eighty Thousand
Dollars ($480,000) with one thousand (1,000) shares, being all
the outstanding capital stock of the Essex Glass Company, as
collateral; and
Ford is making a note for Four Hundred Eighty Thousand
Dollars ($480,000), with one thousand seven hundred sixty-two
shares (1,762) of the common stock of Lockport Glass Company
and one hundred ten ( 110) shares of its preferred stock, ns
collateral, together with Eighty Nine Thousand Dollars ($89,000}
ar value of Bonds and One Hundred Seventeen Thousand Dolars ($117,000) of notes of said. Company; all of said notes
being given on demand and amounting in all to One Million
Six Hundred Ten Thousand Dollars ($1,610,000) and
1V hereasi the Stirlin§rr Company is a corporation organized
under the aws of the tate of New York, with an authorized
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capital stock of Six Hundred Thousand Dollars ($600,000) of
which Five Hundred Thousand ($500,000) has been paid in cash,
and Libbey and Baldwin have each contributed one-half (!) of ·
said capital stock; and
Whereas, Libbey, Baldwin and ·Ford have each endorsed the
notes of the others, so that all are liable on all of the notes,
either as maker or endorser; and
Whereas, it is the purpose of the parties hereto that at a later
date a permanent company be organized to take over the ownership of the plants and assets of all the said Companies, together
with the Thatcher Manufacturing Company, of Elmira, New
York, and that said permanent Company shall have such capital
and be organized in such form as may be agreed upon by the
parties hereto, and it is agreed that the said stocks shall be held
together and shall not be sold by either of the parties hereto
without the consent of the others, and
Whereas, Libbey has entered into this agreement in contemplation of the purchase by him or for his account of the so-called
"Hartford-Fairmont" patents covering certain automatic feeding devices and glass-blowing machinery now owned by Hartford-Fairmont Company or under the control thereof; and
Whereas, it is agreed between the parties hereto that, if the
parties do not mutually agree upon the form and capitalization
of the Company and the details in respect thereto, Ford and
Libbey may retire from Stirling Company and from this transaction, at their option, and shall, in that event be released from
all liability as maker or endorser of said note, and Libbey shall
be repaid the Two Hundred Fifty Thousand Dollars ($250,000)
or other amounts contributed to the capital stock of Stirling
Company; and
Whereas, Stirlin:; Company undertakes to assume and does
hereby assume all hability of the other parties hereto upon the
said notes, whether maker or endorser.
Now, therefore, in consideration of the endorsements above
named and of the mutual covenants herein contained and of One
Dollar ($1.00) 1 receipt whereof is hereby acknowledged by each
of the parties hereto, it is agreed as follows:
First.-That Stirling Company hereby undertakes to and does
hereby save the other parties to this agreement and each of them,
harmless from any and all liability or obligation by reason of
the making or endorsing of any of the notes above recited, and,
upon the payment of the said note all of the collateral thereto
shall become the property of Stirling Company.
Second.-That until the formation of the permanent Company above recited, all of the stock and collateral mentioned
above shall be held together as one unit so that the said permanent Company may be formed either by merger or by sale of
assets as may be determined, and that none of the parties hereto
shall sell or dispose of the said stocks or collateral.
Third.- That if the so-called "Hartford-Fairmont" patents,
or control thereof, shall not be acquired by Libbey within six
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months of the date of this agreement, or if the parties hereto
shall fail to agree upon the form, capitalization or organization
of the permanent Company hereinbefore referred to, Libbey may,
at any time upon service of ten (10) days written notice, upon
Baldwin, retire from this agr.eement. In the event of Libbey's
retirement as aforesaid, Baldwin agrees to assume all liability
hereunder, and all liability upon the said notes or in connection
therewith, of each and all of the other parties hereto; to procure the release of the said other parties from said notes within
four (4) months from the date of the aforesaid notice; to hold
harmless and indemnify each and every of the other parties
hereto from and against any and all liability for or on account
of the aforesaid notes; and to repay to Libbey within four ( 4)
months of the date of the service of the aforesaid notice upon
him the Two Hundred Fifty Thousand Dollars ($250,000) aforesaid, invested by Libbey in the capital stock of Stirling Company and all other amounts which Libbey may have so invested
or advanced to Stirling Company, with interest on each such
investment and advance from the date thereof, at the rate of six:
per cent (6%) per annum.
Fourth.-Upon the repayment of said moneys and the release
of said endorsements and liability, Ford and Libbey hereby release to Baldwin any and all interest in the stock of the Stirling
Glass Company, and agree to transfer the same to his nominee,
and Baldwm may proceed with the organization of such permanent Company and with the dispositiOn of Stirling Company
and its assets, in such manner as Baldwin may see fit, free from
all obligations under this agreement.
Fifth.-This agreement shall be binding upon and inure to
the benefit of the heirs, executors, administrators and assigns of
the first1 second and third parties, and the successors and assigns
of the 1ourth party.
Sixth.-This agreement supersedes and terminates an agreement made between Baldwin, Ford and Stirling Company, dated
August 28, 1919, and approved and joined in by Libbey, by C. J.
Wilcox:, Secretary.
In witness whereof the parties have set their hands the day
and year first above written.

F. E.
E. D.

BALDWIN,
LIBBEY,

1VII.J..LU[ FoRD
STIRLING GLASS CoMPANY, INC.
MANDEVILLE.

By H.

c.

PAR. 20. Some little time after August 28, 1919, and before December 11, 1919, it was determined that Libbey could not acquire the
Hartford-Fairmont interests, and I~ibbey abandonea that idea.
Separate written notices, dated December 11, 1919, were given by
Libbey and Ford to R.aldwin and the respondent stating that, as the
plan of reorganization of the companies purchased under the agreement of August 28, 1919, did not meet their approval, they desired
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to retire from the ~greement and to be relieved from further liability
under the notes given to the Guaranty Trust Company. Libbey's
notice also stated that he expected to be reimbursed for the money
advanced for the capital stock of the Stirling Glass Company, all to
be accomplished not later than April 12, 1920. Libbey was not immediately paid for his investment in the Stirling Glass Company, nor
were Libbey and Ford released from liability within the time and
manner provided in the third paragraph of said agreement of August
28, 1919, and by the date stated in Libbey's notice. The indebtedness
and notes to the Guaranty Trust Company remained unchanged
until paid by the respondent on July 3, 1920. Libbey and Ford did
not appear in the transaction subsequent to December 11, 1919, except that Libbey's stock in the Stirling Glass Company was transferred of record to the respondent on June 5, 1920, and on June 7,
1920, the respondent paid Libbey $261,750 for such stock.
PAR. 21. On or about December 1, 1919, prior to the date of the
notices from Libbey and Ford, the certificates of stock of the Essex
Glass Company, the Travis Glass Company, the Lockport Glass
Company, and the 'Voodbury Glass Company, acquired on August
28, 1919, were transmitted by the Guaranty Trust Company to its
agent at Elmira, N. Y., and there formally transferred on the records
of said companies. Such certificates were canceled, and new certificates for all the capital stock of the Essex Glass Company, the Travis
Glass Company, and the Lockport Glass Company, and for all the
common capital stock of the Woodbury Glass Company, were issued
to persons nominated by Baldwin. All such stock in said companies,
except two or three shares in each company issued to other persons to
qualify the requisite directors, was issued to the following named
persons:
F. E. Baldwin, president of the respondent.
H. C. Mandeville, a director and general counsel of the respondent.
R. 1V. Niver, vice president and a director of the respondent, and
F. L. Collins, a confidential employee of the respondent.
F. E. Baldwin and F. L. Collins were elected president and secretary, respectively, of said Essex, Travis, Lockport and 1Voodbury companies.
PAR. 22. On December 5, 1919, 'all the stock of the Travis Glass
Company, except five shares to qualify five other persons as directors, was issued to H. C. Mandeville, and on January 5, 1920, the
shares issued to Mandeville were transferred to F. E. Baldwin.
On December 6, 1919, all the stock of the Lockport Glass Company,
except six shares to qualify six other persons as directors, was issued
to H. C. Mandeville.
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On December 8, 1919, all the capital stock of the Essex Glass Company, except six shares to qualify six other persons as diredors, was
issued to H. C. Mandeville, and on January 5, 1920, the shares issued
to Mandeville were transferred to F. L. Collins.
On December 8, 1919, all the co~nmon capital stock of the Woodbury Glass Company, except five shares to qualify five other persons as directors, was issued to H. C. Mandeville, and on January 5,
1020, the shares issued to Mandeville were transferred to F. E.
Baldwin.
None of the persons to whom such stock was so issued paid any
money for such stock or gave any consideration therefor. The certificates so issued were not delivered to such persons, but were severally indorsed in blank by the respective persons to whom issued,
and returned to the Guaranty Trust Company at New York City
and held as collateral security for the said notes of Baldwin, Libbey
and Ford until such notes were finally paid.
PAR. 23. During the month of September, 1919, the respondent
advanced $40,605 to the Woodbury Glass Company, and during
the month of October, 191V, the respondent advanced $25,000 to the
Travis Glass Company. On December 31, 191V, the respondent received $75,000 from the Essex Glass Company, and that sum was
mingled with and became a part of the funds and assets of the respondent. Such advances were not made in payment of any indebtedness whatever.
PAR. 24. The annual report for 1919 of F. E. Baldwin, as president of the respondent, was made to the stockholders and directors
of the respondent on February 18, 1020, and in that report Baldwin
formally related the acquisition of the capital stock of the Essex,
Travis, Lockport and "\Voodbury companies in the following language:
During the year starting, I believe, in April, ne(J'otiations
were held in regard to the merging of the Essex Glass Company,
the Travis Glass Company, the Lockport Glass Company, the
·woodbury Glass Company, and the purchasing of the Hartford-Fairmont Feeder and Milk Bottle Machine and milk bottle
business of the J. T. & A. Hamilton Company. These parties,
except the ·woodbury Glass Company held the exclusive licenses
for the Hartford-Fairmont Feeder and the machines for the
manufacture of milk bottles in the U.S. The Woodbury Glass
Company had a nonexclusive license for the manufacture of
condiment bottles. After several months' negotiations and interviews with the Owens Bottle Machine Company, and obtaining their consent and advice that we purchase these companies
and thereby obtain the rights of the Hartford-Fairmont feeders, upon the 29th day of August, we purchased the capital
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stock of the companies named and the Hartford-Fairmont feeder
and the machines and the milk bottle business of the J. T. and
A. Hamilton Company.
The money was borrowed for the making of these purchases
of the Guaranty Trust Company of New York. We were assisted in obtaining same by E. D. Libbey, President of the
Owens Bottle Company, and Mr. "Williams Ford, a large stockholder in the Owens Bottle Company.
We conducted these companies under their own management
until the first of January. The first of January we brought
the entire business to Elmira, and the same is being now managed
and directed by the Thatcher Manufacturing Company.
The opportunity to purchase these plants, I cannot help but
feel was providential. It put us in the fore front as we never
have been before in the manufacture of milk bottles. "With the
Hartford-Fairmont machines we can manufacture bottles at least
50¢ per gross cheaper than we can with the Owens machines.
PAn. 25. On and prior to August 28, 1919, the Essex Glass Corhpany, the Travis Glass Company, the Lockport Glass Company, and
the ·woodbury Glass Company sold milk bottles in commerce in
competition with each other and in competition with the Thatcher
Manufacturing Company in substantially all the States and Territories of the United States. There has been no competition between the respondent and the 'Voodbury Glass Company since
August 28, 1919. All competition between the respondent and the
Essex Glass Company, the Travis Glass Company, and the Lockport Glass Company ceased not later than January 1, 1920, and no
competition has since existed between any of said companies.
PAR. 26. During the month of June, 1919, the ·woodbury Glass
Company sold and shipped milk bottles in carload lots to purchasers
in the State of Illinois. On the 8th day of April, 1919, the Illinois
Glass Company of Chicago, Ill., gave an order to the 'Voodbury
Glass Company for one carload of 200 gross, quart, private mould,
Wisconsin sealed milk bottles, to be shipped on :May 3, 1919, and
said order contained the following instruction:
The above car is to be followed with an additional car of
quarts to be shipped the first day of each month on account of
this contract until notified to discontinue.
It does not appear that such order or instruction was ever changed
or discontinued.
PAn. 27. In order to finance the indebtedness to the Guaranty Trust
Company under the three notes given by Baldwin, Libbey, and Ford,
an agreement was made on April 10, 1920, by Baldwin with Hemphill, Noyes & Company and Bonbright & Company, bond buyers of
New York City, providing a plan for a reorganization of the re-
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spondent by increasing its capital stock from $1,000,000 to $1,625,000,
and also by issuing $2,000,000 of its bonds to be purchased by such
bond buyers. That agreement recited that Baldwin represented a
control of at least two-thirds or more of both the outstanding common and preferred stock of the respondent for the purpose of carrying out the plan therein set forth. In the agreement Baldwin is
called the" Seller;" Hemphill, Noyes & Company and Bonbright &
Company are called the" Buyers;" and the respondent is referred to
as the "Corporation." Paragraph IV of that agreement is as
follows:
IV.
Either before or at the time of the reorganization, as herein
provided, the Corporation shall acquire all of the assets and the
business of the following companies, to wit: Travis Glass Company, Essex Glass Company, and the Lockport Glass Company,
all of the shares of stock of said companies being now owned by
the Stirling Glass Company, whose shares of stock are all owned
by the Corporation: and at the same time, the Corporation shall
also acquire all of the common stock of the 'Woodbury Glass
Company which is now owned by the. Stirling Glass Company.
As a condition of such acquisition, the Corporation shall assume
all of the obligations of the aforesaid .companies, which shall
thereupon be dissolved.
PAn. 28. The agreement of April 10, 1920, also provided that the
bonds to be issued by the respondent should be secured by a mortgage
or deed of trust, and among the provisions pertaining thereto are
the following excerpts from paragraph V of such agreement:

v.
Immediately upon the filing of the certificate of reorganization
of the Corporation as provided py law the Seller shall cause the
Corporation to authorize, make and execute an issue of $2,000,000
principal amount of its corporate bonds (hereinafter called the
"Bonds"). 'Tite said issue of Bonds shall be limited to $2,000,000
principal amount thereof; shall be matured ten years after the
date thereof; shall be payttble, principal and interest, in gold
coin of the United States of America of the present standard
of weight and fineness; shall bear interest at the rate of seven per
cent per annum, payable semiannually; • • •.

•

•

•

•

•

•

•

Should the Buyers notify the Seller that they will purchase
the securities of the Corporation as hereinbefore provided, and
should the Buyers contemporaneously therewith notify the SeHer
that it is their desire to have the bonds secured by mortgage on
the property of the Corporation and the properties of the Travis
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Glass Company, Essex Glass Company, and Lockport Glass
Company to be acquired by it as herembefore provided, then
and m such event the Seller shall cause the Corporation to execute a mortgage on all of its property and that of said companies,
of every kind and description whatsoever, and also on the stock
of the ·woodbury Glass Company to be acquired by it as hereinbefore set forth, to secure the payment of principal and interest
of the bonds; • • •

•

•

•

•

•

•

•

The Seller agrees that the foll~wing representations constitute
a part of this agreement and are the basis upon which the scale
hereinafter provided for is to be made:
A. • • •
B. • • •
C. That the Corporation and its aforesaid subsidiary companies have good and marketable title to all of their properties,
free and clear of all incumbrances with the exceptiOn of the
lien or aforesaid mortgage of $149,500 on a portion of the
property of the CorporatiOn ;
D. That the business of the Corporation and its said subsidiary companies is in sound condition, the present management
successful and in good standing, and that the prospects for continued profitable business are good.
PAR. 29. The reorganization of the respondent was carried out in
accordance with the agreement of April 10, 1920, between Baldwin
and the bond buyers. Two days after such agreement, viz, on April
12, 1920, the stockholders of the Thatcher Manufacturing Company
authorized an increase in the capital stock of the respondent. as
stipulated in the agreement. Such additional stock was issued for
cash, and from the proceeds thereof the respondent, on June 7, 1920,
paid Libbey $261,750 for the sum Libbey advanced for the capital
stock of the Stirling Glass Company with interest thereon. The
stock in Libbey's name was transferred of record to the respondent
on June 5, 1920, and thereupon the respondent became the owner of
record of all the capital stock of the Stirling Glass Company, except
the eight shares issued in the names of agents or employees of the
respondent.
PAR. 30. On June 3, 1920, before the stock in Libbey's name was
transferred of record or paid for by the respondent, the following
communication was given to the Stirling Glass Company,' and its
board of directors:
JUNE 3, 1920.
STIRLING GLAss Co., INc., AND THE
BoARD oF DIRECTORS THEREOF :
DEAR Srns: The undersigned have acquired all the shares of
the capital stock of Stirling- Glass Company Inc., and are desirous of having Stirling Glass Company, Inc., dissolved, and
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inandanticipation
of such dissolution to have all of its property
assets as going concern assigned, transferred and set over
to Thatcher Manufacturing Company. Upon such a transfer
the Thatcher Manufacturing Company will assume and pay all
debts and obligations of Stirling Glass Company, Inc., mcluding all of its obligations under a certain agreement made the
28th day of August, 1919, between Francis E. Baldwin, party
of the first part, "William Ford, party of the second part, and
Stirling Glass Company, Inc., party of the third part.
Therefore, the undersio-ned hereby request Stirling Glass Company, Inc., and its board of directors to cause to be transferred
and set over to Thatcher Manufacturing Company, all of the
property of Stirling Glass Company, Inc., of every kind and
description and wheresoever situated, including the aforesaid
agreement between Francis E. Baldwin, "William Ford and Stirling Glass Company, Inc., bearing date August 28th, 1919,
together with all its right, title and interest therein, for the
consideration of one dollar ($1.00) and the assumption and payment of all of the debts and obligations of Stirling Glass Cmnpany, Inc.
Furthermore, the undersigned requests the board of directors
of Stirling Glass Company, Inc., to institute the proper proceedings under the laws of the State of New York for the voluntary dissolution of Stirling Glass Company, Inc., and hereby
covenant and agree, as the holders of all the stock of Stirling
Glass Company, Inc., to take all the necessary proceedings and
to vote the said stock so as to consummate said dissolution.
Yours very truly,
THATCHER MANUFACTUillNG COMPANY.
BAWWIN, Pres.
MANDEVILLE.
ELY '\Y. PERSONIUB.
LEO '\VAXMAN.
'\Y. P. RoDGERS.

By F. E.
H. c.

PAR. 31. The Stirling Glass Company on June 7, 1920, by H. C.
Mandeville, its president, executed a bill of sale by which aU property and assets of the Stirling Glass Company of every kind and
description, including the agreement of August 28, 1919, with all
rights and interest therein, were transferred to the respondent.
Assignments or transfers dated as of June 1, 1920, of the rights
and licenses to use the Hartford-Fairmont feeders and machines
were executed and delivered to the respondent by the Essex Glass
Company, the Travis Glass Company, the Lockport Glass Company,
and the J. T. & A. Hamilton Company. The Hartford-Fairmont
Company assented and agreed to the transfer and assignment of
such rights and licenses to the respondent.
PAR. 32. ·Pursuant to the condition expre.ssed in Paragraph IV
of the contract of April10, 1920, for the acquisition of the assets of
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the Essex Glass Company, the Travis Glass Company and the Lockport Glass Company, and for a dissolution of said companies, separate written notices were addressed to the Essex, Travis, and Lockport companies, and the respective boards of directors thereof, by
Baldwin, Mandeville, Collins, and Niver, and the persons holding
one share each of stock in such companies, and all such notices are
dated June 7, 1920. It was recited in each notice that the persons
whose names were signed thereto had acquired all the capital stock
of the company named, and desired to have such company dissolved,
and in anticipation of such dissolution to have all the properties and
assets of such company as a going concern transferred to said persons or their nominee. Each company was requested to cause all
the assets and property of such company to be transferred to said
persons or their nominee. Resolutions providing for such transfer
and dissolution were thereupon adopted. by such persons as the
stockholders and directors of the Essex, Travis, and Lockport companies, respectively. In each case the respondent was nominated as
the transferee for the property of such companies. Deeds and bills
of sale were severally drawn and executed by each company purporting to transfer and convey to the Thatcher Manufacturing Company all property and assets of every kind belonging to the Essex,
Travis, and Lockport companies, respectively. Such deeds and bills
of sale were executed and ready for delivery, and were executed by
each company by F. E. Baldwin as president, and attested by
F. L. Collins as secretary, respectively. The deeds and bills of sale
from the Essex Glass Company were dated June 17, 1920. The deeds
and bills of sale from the Travis Glass Company and the Lockport
Glass Company were dated June 25, 1920. Each deed and bill of
sale recited a consideration of one dollar a.nd other good and valuable consideration.
PAR. 33. In pursuance of the agreement of April10, 1920, between
Baldwin and the bond buyers, to accomplish the issue of bonds provided for therein, the respondent executed a mortgage or deed of
trust to the Guaranty Trust Company, as trustee, to secure the
payment of said bonds. Such mortgage or deed of trust included
all properties of the respondent, also all properties of the Essex,
Travis, and Lockport companies, and the common capital stock of
the 1Voodbury Glass Company. The bonds to be issued and sold
and to be secured by such mortgage or deed of trust were drawn
and signed, and dated April1, 1920.
PAR. 34. On July 3, 1920, Baldwin and 1\fancleville, representing
the respondent, met the representatives of the bond buyers at the
offices of the Guaranty Trust Company in New York City, N. Y.
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The bonds and mortgage or deed of the respondent, and also tha
deeds and bills of sale from the Essex, Travis, and Lockport companies were produced and delivered to the bond buyers. Such deeds
and bills of sale, bonds, and mortgage or deed of trust became effective on such delivery. The bond buyers delivered the proceeds of
the bonds to the Guaranty Trust Company, and such proceeds were
deposited therein to the credit of the Thatcher Manufacturing Company. The respondent, by Baldwin as its president, drew a check
on the fund arising from the proceeds of such bonds, in favor of the
Guaranty Trust Company for $1,634,955, for payment of the three
notes of Baldwin, Libbey, and Ford, with the interest thereon. The
Guaranty Trust Company accepted the payment, marked such notes
paid, and delivered said notes and the certificates of stock of the
Essex, Travis, and Lockport companies to Baldwin and Mandeville.
The certificates for the common stock of the ·woodbury Glass Company were retained by the Guaranty Trust Company under the terms
of said mortgage or deed of trust. The mortgage or deed of trust,
and the deeds to the respondent from the Essex, Travis, and Lockport
companies were placed of record by the bond buyers and the trustee.
The delivery of the deeds and bills of sale, bonds, and proceeds,
mortgage or deed of trust, notes and certificates of stock, and the
payment of said notes occurred contemporaneously and constituted
one transaction.
PAR. 35. The dissolution of the Essex Glass Company, the Travis
Glass Company, the Lockport Glass Company, and the Stirling Glass
Company was accomplished pursuant to the condition expressed in
Paragraph IV of the agreement of AprillO, 1920, and in compliance
with the notices, requests, and resolutions of the stockholders and
directors of said companies as heretofore stated in these findings.
The Stirling Glass Company was dissolved September 9, 1920;
The Lockport Glass Company was dissolved October 20, 1920;
The Essex Glass Company was dissolved December 18, 1920; and
The Travis Glass Company was dissolved January 13, 1921.
PAR. 36. It was admitted that the respondent acquired and now·
owns the common capital stock of the 'Voodbury Glass Company.
The respondent acquired that stock through the transaction in the
Guaranty Trust Company on August 28, 1919, and subsequent proceedings stated in these findings, and·the capital stock of the Essex,
Travis and Lockport campanies was included in the same transaction. All the common capital stock of the 'Voodbury Glass Company
now appears of record in the names of the persons to whom such
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stock was issued on December 8, 1919, and January 5, 1920, as stated
in paragraph 22 of these findings. The persons to whom the common
capital stock of the Woodbury Glass Company was issued on December 8, 1919, and January 5, 1920, and in whose names such stock remains of record, claim no right, title or interest in or to such stock
adverse to the right, title and interest of the respondent. All tho
common capital stock of the Woodbury Glass Company is the property of the Thatcher Manufacturing Company.
PAR. 37. The Woodbury Glass Company began manufacturing
milk bottles about 1014 or Hll~, and made and sold milk bottles every
year thereafter until it ceased manufacturing milk bottles in 1919,
and during all that time the Woodbury Glass Company was equipped
for manufacturing milk bottles, and made and sold milk bottles
whenever it was so disposed. Milk bottles manufactured by the
Woodbury Glass Company were sold over the United States generally. On and prior to August 28, 1919, the 'Woodbury Glass Company had contracts outstanding for the sale and delivery of milk
bottles in commerce, and subsequent to August 28, 1!H9, orders to the
1Voodbury Glass Company for milk bottles, and such outstanding
contracts, were filled and completed by the Thatcher Manufacturing
Company. Since August 28, 1919, the ·woodbury Glass Company
has not manufactured milk bottles, and there has been no competition
between the 1Voodbury Glass Company and the respondent since that
date.
PAR. 38. The production of milk bottles was not the principal business of the ·woodbury Glass Company during the years 1918 and
1919. The 'Voodbury Glass Company produced about 34,000 gross
milk bottles in 1918 and about 8,000 gross milk bottles in 1919 prior
to August 28. The total production of glass bottles of all kinds by
the 1Voodbury Glass Company in 1!)18 was about 200,000 gross, and
its total production of glass bottles of all kinds during 1919 was
about 140,000 gross.
PAR. 39. The total number of milk bottles produced and sold during the years 1918 and 1919 by the Essex Glass Company, the Travis
Glass Company, the Lockp0rt Glass Company, the J. T. & A. Hamilton Company, and the 'Voodbury Glass Company is stated below.
Such figures are by the gross, and do not include bottles made by the
Essex, Travis, Lockport, and Hamilton companies by hand or by
semiautomatic process, but only milk bottles made by said companies on Hartford-Fairmont machines. The figures below of 8,000
gross, giving the output of the Woodbury Glass Company for 1919,
30727°-25-VOL 6-17
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show the number of milk bottles produced by that company in 1919
prior to August 28:

Essex: Glass Company ______________ • ______ • ____ ---Travis Glass Company __________________ ----------Lockport Glass Company __ • ___ •• ______ • ___ ._. _____ •
J. T. & A. Hamilton Company _____________________ _
Woodbury Glass Company _________________ • _______ _

1918

1919

Gras&.

Gros&.

57,380
59,283
88,372
33,087
34,000

87,376
37, 016
140, 781
50,828
8,000

PAR. 40. The Thatcher Manufacturing Company is the largest producer of milk bottles in the United States, and produced and sold
milk bottles during 1918 and subsequent years in the following
amounts:
Gross.

1918-------------------------------------------------------------1919--------------------------------------------------------------1920--------------------------------------------------------------1921--------------------------------------------------------------

331,0~5

288,713
833,870
821,750

In the year 1919 prior to the acquisition of the capital stock of the
Glass Company, the Travis Glass Company, and the Lockport
Glass Company, and the common capital stock of the ·woodbury
Glass Company, the respondent produced and sold in commerce
about 40 per cent of all the milk bottles manufactured in the United
States. During the year 1920 the respondent produced and sold in
commerce about 70 per cent of all the milk bottles manufactured
in the United States. On April 23, 1920, Baldwin submitted certain
information to the bond buyers in connection with the proposed bond
issue of the Thatcher Manufacturing Company, and made the following statement:
The Thatcher Manufacturing Company will have the exclusive right to make milk bottles by the only successful bottlemaking machines devised, and will manufacture and sell about
90% of all the milk bottles manufactured in the United States.
PAn. 41. The contract of April 10, 1920, between Baldwin and the
bond buyers provided that the bonds to be issued thereunder might
be called on the terms and conditions and at the premium therein
named. The bonds which the respondent issued under that contract
have been called and retired, and the mortgage or deed of trust
securing such bonds has been cancelled. The respondent now holds
its properties and the properties of the Essex, Travis, and Lockport
companies, and the common capital stock of the ·woodbury Glass
Company free of the lien or incumbrance of such mortgage or deed
of trust.
I~ssex
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PAR. 42. The acquisition of the capital stock of the Essex Glass
Company, the Travis Glass Company, the Lockport Glass Company,
and the common capital stock of the ·woodbury Glass Company, on
August 28, 1919, and the subsequent developments and transactions
stated in these findings, constituted an acquisition by the Thatcher
.Manufacturing Company of the stock or share capital of said four
companies within the purview and in violation of an Act of Congress
approved October 15, 1914 (the Clayton Act), and especially of
Section 7 thereof. The transfer and conveyance to the respondent of
the assets, rights, and properties of the Essex Gla£s Company, the
Travis Glass Company, the Lockport Glass Company, and the Stirling Glass Company, and the dissoiution of said companies, was an
artifice and subterfuge of the respondent to evade the provisions of
said act of Congress and to escape the penalties thereof. By such
acquisition, artifice, and subterfuge, the respondent secured, and
now retains· and enjoys, the fruits, benefits, and advantages of an
illegal acquisition of the stock or share capital of competing corporations engaged in commerce.
PAR. 43. The effect of the acquisition by the respondent of the
said stock or share capital of the Essex Glass Company, the Travis
Glass Company, the Lockport Glass Company, and the ·woodbury
Glass Company, as stated in these findings, was:
(a) to eliminate all competition in commerce in the milk
bottle business between the Essex Glass Company, the Travis
Glass Company, the Lockport Glass Company, the Woodbury
. Glass Company and the Thatcher Manufacturing Company,
and also between each company and each other of said companies;
(b) to restrain conunerce in the milk bottle business in the
sections or communities of the United States in which the Essex
Glass Company, the Travis Glass Company, the Lockport Glass
Company, the ·woodbury Glass Company and the Thatcher
Manufacturing Company were engaged m commerce on and
prior to August 28, 1919; and
(c) to tend to create a monopoly in commerce in the milk
bottle business in the Thatcher Manufacturing Company.
CONCLUSION.

The acquisition by the respondent of the stock or share capital
of the Essex Glass Company, the Travis Glass Company, the Lockport Glass Company, and the common capital stock of the Woodbury
Glass Company, as stated in the foregoing findings as to the facts,
constituted a violation of an Act of Congress approved October
15, 1914, entitled "An act to supplement existing laws against un-
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lawful restraints and monopolies, and for other purposes," and
especially of Section 7 thereof.
ORDER TO CEASE AND DESIST AND DIVEST, ETC. (MODIFIED).1

This proceeding was regularly heard by the Federal Trade Commission on a complaint duly issued and served on the Thatcher
Manufacturing Company, the answer of the respondent thereto, a
written stipulation of facts entered into by the respondent and approved by the Commission, the testimony and evidence on file, and
the briefs and arguments of counsel. Thereupon the Federal Trade
Commission made a report in writing, in which it stated its findings
as to the facts with its conclusions that the Thatcher Manufacturing
Company is and has been violating the provisions of an Act of Congress approved October 15, 1914, entitled "An Act to supplement
existing laws against unlawful restraints and monopolies, and for
other purposes," and especially Section 7 thereof.
It is therefore ordered, That the Thatcher Manufacturing Company:
1. Cease and desist from the ownership, operation, management,
and control of the assets, properties, rights, and privileges acquired
by it from the Essex Glass Company, the Travis Glass Company, and
the I.Jockport Glass Company through its acquisition, ownership,
and control of the stock or share capital of said companies, together
with all improvements and additions made thereto from the time
of such acquisition to the date hereof, which said assets, properties,
rights, and privileges are hereby declared to have been acquired
and are now held by the Thatcher Manufacturing Company in violation of law or as a result thereof, and cease and desist from the
ownership, operation, management, and control of said assets, properties, rights, and privileges in such manner as to restore in harmony
with the law the competitive conditions, with respect to said assets,
properties, rights, and privileges so acquired, which existed prior
to such acquisition in the manufacture and sale of milk bottles in
interstate commerce, and so that no part of such assets, properties,
rights, and privileges shall be held, owned, managed, or controlled
hereafter by the Thatcher Manufacturing Company.
2. Divest itself of all assets, properties, rights, and privileges acquired by it from the Essex Glass Company, the Travis Glass Company, and the Lockport Glass Company, through its acquisition,
ownership, and control of the stock or share capital of said com·
panies, together with all improvements and additions made thereto
a This modified order made a11 or December 31, 1923,

THATCHEI\ MANUFACTURING CO.

213

243

Order.

from the time of such acquisition to the date hereof, which said assets,
properties, rights, and privileges are hereby declared to have been
acquired and are now held by the Thatcher Manufacturing Company in violation of law or as a result thereof, and divest itself of
said assets, properties, rights, and privileges in such manner as to
restore in harmony with the law the competitive conditions with
respect to said assets, properties, rights, and privileges so acquired,
which existed prior to such acquisition in the manufacture and sale
of milk bottles in interstate commerce, an·d so that no part of such
assets, properties, rights, and privileges shall be held, owned,
managed, or controlled hereafter by the Thatcher Manufacturing
Company.
3. Divest itself of all the stock or share capital of the ·woodbury
Glass Company now held. and owned directly or indirectly by the
Thatcher Manufacturing Company, together with all right, title,
interest, and claim in and to such stock or share capital, which said
stock or share capital is hereby declared to have been acquired, and
is now held by the Thatcher Manufacturing Company in violation
of law or as a resuJt thereof.
4. Submit within thirty (30) days from the date of this order, for
approval by the Federal Trade Commission, a plan for the performance by the Thatcher Manufacturing Company of the terms of this
order, jurisdiction for this purpose being hereby retained.
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FEDERAL TRADE COMMISSION

v.
PRICHARD & CONSTANCE, INC.
COMPLAINT IN THE liA'l"fER OF THE ALLEGED VIOLATION OF SECTION II
OF AN .ACT OF CONGRESS APPROVED SEI'TE:MBER 26 1 19U.

Docket 740-July 9, 1923.
SYLLABUS.

Where a corporation engaged In the manufacture and sale of cosmetics and
toilet articles,
(a) Made, or attempted to make the acceptance of its Invoices to constitute
contracts binding retail dealers to maintain the prices fixeu by it for its
products;
(b) For the purpose of securing the cooperation of dealers,
(1) Offered and gave a monthly bonus in goods to such dealers as agreed to, and
did, maintain its prices ;
(2) Announced that its products were not for sale to price cutters and that 1t
would refuse them such bonus, without their written assurances of pt·Ice
maintenance, and dld so refuse; and
(3) Urged price cutters to conform to Its prices, claiming control of the situation by reason of lts method of marketing its products, and ol!erlng to
exchange for Its products not found to move readily at the prices fixed by
it, other articles;
(c) Threatened to, and did, withdraw quantity discounts thet·etofore extended
to jobbers, due to their failure to conform to prices fixed by It; but
(d) Allowed certain favored jobbers who had given assurances of cooperation
and price maintenance, an additional discount for so doing; and
(e) By ol!er of various benefits sought to Induce uealers who had been reported
to 1t by Its salesmen and customer dealers as being price cutters, to refrain
from further price cutting;
With the Intent and effect of bringing about n cooperative working arrangement between It and a large number of its customers, and a general
maintenance of the resale prices fixed by lt:
Jield, That the use of such n plan or system of price maintenance, under the
circumstances set forth, constituted an unfair method of competition.

AMENDED COMPLAINT.
Acting in the public interest pursuant to the provisiOns of an
Act of Congress approved September 26, 1914, entitled "An Act
to create a Federal Trade Commission, to define its powers and
duties, and for other purposes," the I;'ederal Trade Commission
charges that Prichard & Constance, Inc., hereinafter referred to as
respondent, has been and is using unfair methods of competition in
commerce in violation of the provisions of Section 5 of said Act,
and states its charges in that respect as follows:
PARAGRAPH 1. Respondent is a corporation organized under the
laws of the State of New York with its office and principal place
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of business in. the city of New York in said State. It is, and at all
times hereinafter mentioned has been, engaged in the manufacture of
cosmetics and toilet articles, and the sale thereof to jobbers, wholesalers, and retailers throughout the United States. It causes its
product so sold to be transported from its said place of business in the
city of New York to said purchasers at various points in various
States of the United States. In the course and conduct of its said
business respondent continuously has been and now is in competition
with other persons, partnerships, and corporations similarly engaged in the sale of cosmetics and toilet articles in interstate commerce and with the trade generally.
PAR. 2. For more than five years last past the respondent has
adopted and employed, and still employs, a system of fixing and
maintaining certain specified standard prices at which the articles
manufactured and sold by it shall be resold by jobbers, wholesalers, and retailers to the consuming public, and in pursuance of
this purpose it has adopted and pursued the following practices:
PAR. 3. It has offered and given special discounts and bonuses to
(1) jobbers and wholesalers, and (2) retailers, respectively, on the
condition and in consideration of promises by them that they would
maintain resale prices which the respondent named and requested
them to observe, and has solicited from (1) jobbers and wholesalers,
and (2) retailers, assurances and promises in writing that they
would maintain such resale prices, and has sold its products and
merchandise at such discounts and bonuses as aforesaid, to ( 1) jobbers and wholesalers, and (2) retailers, respectively, who have
promised to maintain such resale prices, and has refused to sell
its products and merchandise at such discounts and bonuses to jobbers and wholesalers and retailers who have not promised to maintain
such resale prices.
PAR. 4. It has cooperated with jobbers, wholesalers, and retailers
and has sought their cooperation to carry into effect a system of
maintaining resale prices named by respondent, by the following
means, by which respondent and its distributors, customers, and
agents have undertaken to prevent others from obtaining the respondent's products at less than the prices designated by it:
(a) Inviting reports from customers and dealers, wholesale
and retail, of com;petitors who cut its resale prices;
(b) Using the mformation in such reports to induce such
price cutters to maintain its resale prices, by pointing out that
the special terms in the form of discounts and bonuses offered by
it to dealers who maintain its resale prices, are given by it only
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to those who maintain its resale prices and in consideration of
so maintaining them;
(c) Employing salesmen or agents to assist in such scheme
of resale price maintenance by reporting dealers who do not
observe such resale prices, and
(d) Other equivalent cooperative means to maintain its resale prices.
PAR. 5. The acts of respondent ~lleged in the two last preceding
paragraphs tend to constrain all jobbers, wholesalers, and retailers
handling the respondent's products and merchandise to sell the same
uniformly at the prices fixed by respondent, to retailers and to the
public, and to prevent them from selling such products and merchandise at such lower prices as they deem to be adequate and warranted, and are adequate and warranted, by their respective selling costs and efficiency, and thus tend to suppress competition in the
sale of said products and unduly to hinder and obstruct the free and
natural flow of commerce in the channels of interstate trade, and
tend to enhance the cost of such products to the public.
PAR. 6. The above alleged acts and things done by respondent
are all to the prejudice of the public and respondent's competitors
and constitute unfair methods of competition in commerce within
the intent and meaning of Section 5 of an Act of Congress entitled
"An Act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes," approved September 26, 1914.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress approved September 26, 1914 ( 38 Stats. 717), the Federal Trade Commission issued
and served a complaint upon the respondent, Prichard & Constance, Inc., charging it with the use of unfair methods of competition in commerce, in violation of the provisions of said act.
The respondent having entered its appearance by its attorney·
John J. Egan, by Andrew D. Sharp, and having filed its answer,
and testimony having been taken before an examiner of the Federal
Trade Commission, and evidence having been introduced on behalf of
the Commission and on behalf of respondent, argument having been
waived, the Commission having duly considered the record, and
being now fully advised in the premises, makes this its findings as
to the facts and conclusion:
FINDINGS AS TO THE FACTS.

PARAGRAPH 1. Prichard & Constance, Inc., the respondent, is a
corporation organized unde1· the laws of the State of New York,
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with its office and principal place of business in the city of New
York in said State. It is, and has been since 1912 engaged in the
manufacture of cosmetics and toilet articles and in the sale thereof
to jobbers and retailers throughout the United States. It causes its
products so sold to be transported from its place of business in the
city of New York to purchasers of its said produc~ at various
points in various States of the United States, and is engaged in interstate commerce and is, and has been in competition with other
persons, partnerships and corporations similarly engaged in the
sale of cosmetics and toilet articles in interstate commerce.
PAR. 2. The respondent at the inception of its business sold its
products direct to retailers and did not sell to jobbers, but as its
business enlarged and as its products increased in popularity a demand was created among the jobbers for the products of the respondent and the respondent opened accounts with jobbers in various
States but continued to also sell direct to retail dealers, and on May
18, 1922, at the time of the issuance of the· amended complaint and
·for more than two years prior thereto, respondent was selling its
products to both jobbers and to retailers.
PAR. 3. In connection with the sale of its products, respondent
has, from time to time, issued price lists, which lists set forth the
prices at which the various articles manufactured and sold by the
respondent were to be sold to the ultimate consumer, and in selling
to jobbers or retailers, respondent computed its prices by allowing
certain discounts from the prices shown in these lists. The early discounts allowed retailers were 25% and 10% off list, plus 2% for
cash, plus an additional 5% for quantity, and such discounts remained in force until on or about April, 1922, when respondent
changed same to a flat 33!% off lists.
In selling to jobbers, respondent computed its prices by allowing
a regular discount of 15% off the dealers' price in addition to which
it gave jobbers extra discounts of 10% and 2% on 5 gross lots, and
10% and 5% on 25 gross lots. These discounts to jobbers remained
in effect up to and until September 1st, 1920.
PAR. 4. Some time during 1913, respondent issued a leafl<'.t, pasted
in an illustrated catalogue, which was circulated by it through the
mail to retail customers of the respondent in the various States.
In said leaflet appeared the following language:
To THE TRADE
This List shows what we have done in the production of fll'·
tistic, appealing preparations. 'Ve undertake to create equally
new and successful specialties under retailer's own title.
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The prices are the minimum retail prices for the British Isles,
America and France respectively, and the acceptance of our
invoice constitutes a contract to maintain them.
WHOLESALE RATES.
25% from Retail Prices.
Additional
10% in dozen quantities.
do
. 5% off invoices over $75.00 net.
Two per cent for cash in 10 days or net 30 days.
N. B. Additional Discounts will not be allowed unless the published retail prices are maintained.
Less quantities than fi dozen at Retail Prices.
In order to secure the cooperation of its retail dealers in the maintenance of the resale prices announced by respondent, it put into effect a system of giving bonuses, in the form of free goods, and in
its circulars, announcing such bonus offers, used the following
language:
In order to secure the cooperation of Retailers with a view
to the prevention of price cutting we shall henceforth distribute
a monthly bonus of 10% in goods to those dealers who maintain
full prices and whose :purchases amount to over $30.00 net
monthly. Tlus bonus Wlll be payable in any of our products
agreeable to the dealer. We wish to emphasize the point that
this Bonus hll.!J no relation to the .Purchase price of our goods, it
is simply payment on our part m order to secure dealer good
will. Price cutting is an unmixed evil.
We take this opportunity of thankin~ you for cooperation
in the past which we trust shall be mented in the future and
remain.
Thereafter, respondent adopted, and enclosed to retail customers
with invoices for merchandise sold by it to retailers, the following
form letter:
BONUS FOR PRICE MAINTENANCE,
GENTLEMEN: 1Ve are this day forwarding merchandise recently ordered by you via invoice herewith.
Included in the case you will find bonus of------------ on the
above purchase which amounts to ------------·
While this bonus reduces the cost of our merchandise to you,
we wish to emphasize the fact that it is intended as a rayment
on our part for price maintenance. Price cutters wil not receive bonuses until we have their written assurance that they will
maintain the price of AMA~H Perfumery products.
There are so many manufacturers who are indifferent as to
whether their products are cut or not that we feel confident that
when our bonus system becomes thoroughly understood, our
products will no longer be cut in price.
We wish to thank you for ------ cooperation in the past and
remain.
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Hundreds of copies of this circular were forwarded by respondent
to retail dealers during the years 1919 and 1920 and up to and until
on or about April, 1922, when said circular was discontinued.
In another circular issued by respondent to its retail trade, the
following language was used:
AMA~II PERFUMERY is not for sale to dealers who cut
the retail prices. We give Retailers the same terms as Jobbers
which enables us to control the situation.
·
When respondent received information that any retailer was reselling its products at less than the prices fixed by it, it addressed to
such alleged price cutter a form letter in the following terms:
DEAR Sm: 'Ve have received a letter from one of your neighbors this morning to the effect that you sell our AMA~II Shampoo at $.10 per envelope, whereas AMAMI Shampoo retails at
$.15 an envelope or $1.00 per carton.
There are so many manufacturers who don't care much
whether their goods are cut or not that we feel sure that you
would be willing to cooperate with us in maintaining the prices
of our articles.
If at any tirrie you feel that you can not dispose of any of our
items at the nominal prices, we shall be glad to exchange same
for more saleable items.
1Ve enclose a stamped, addressed envelope. ·wm you kindly
let us know whether or not you are willing to cooperate with us
in PRICE MAINTENANCE?
1Vith compliments, we remain,
During the year 1920 and 1921, respondent, in writing retail customers, in many letters used the followi~g language:
·
'Vhile this bonus reduces the cost of our merchandise to you,
we wish to emphasize the fact that it is intended as a payment
on our part for J?rice maintenance. Price cutters will not receive bonuses until we have their written assurance that they will
maintain the prices of AMA~II PERFUMERY products.
On the invoices sent dealers during this period, the bonus goods
were listed as" Bonus for Price Maintenance."
PAR. 5. To many of the letters, above described, respondent received replies from its retail customers, in which replies the customHs promised and agreed to maintain the resale prices as announced
by respondent, and to cooperate with respondent in the carrying out
of its resale price system.
PAR. 6. Pursuant to the bonus offers above set forth, respondent
did, during the years 1919, 1920, and 1921, and up to and until on or
about April, 1922, give bonuses in the form of free goods, to customers from whom it had received assurances of cooperation and who
had agreed with res~ondent to maintain the prices fixed by it; and
to at least one dealer who declined to give such assurance such bonus
was refused.
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PAR. 7. On or about April, 1920, respondent found that certain
jobbers were underselling the respondent with some of its retail customers, and during April, 1920, respondent circularized the jobbing
trade, such circular letters reading as follows:
APR. 5, 1920.
GENTLEMEN: Recently we have received numerous complaints
from out of town retailers and jobbers that they could purchase
AJt,IAMI Henna Shampoo more cheaply from New York jobbers than from ourselves; our own road salesmen have made
similar complaints to the effect that they are undersold by New
York jobbers.
The story of price cutting has been told over and over again
and we are not going to go over it again in this letter. With the
present high cost of doing business, however, price cutting is now
not only unfair competitiOn, it is suicidal.
As you know, our jobber's discounts of 15% and 2% are about
eaten up with your cost of turning the goods over while our
quantity discounts of 15%, 10%, and 2% for five gross quantities
and 15%, 10%, and 5% for twenty-five gross quantities are made
with the idea of making it really worth while for jobbers to
handle our stuff and not to serve as an extra margin to allow
·
price cutting.
An out of town jobber has written to us that we should not
allow an extra discount to quantity purchasers as thereby the ·
latter are enabled to undersell to the local jobber's trade, using·
our item as a leader to secure an account.
We have repeatedly received assurances of price maintenance
from New York jobbers although price cutting complaints have
not abated; therefore we shall be compelled to revert to a straight
15% and 2% jobber's discount if our request for price mamtenance is ignored.
Trusting to hear from you in the affirmative, we remain.
On June 24, 1920, the respondent wrote E. J. Barry, a jobber in
New York City, and said letter read as follows:
We wish to draw your attention to your catalogue as mailed
to dealers quoting AMAMI HENNA SHAMPOO at $7.50 per
dozen cartons, less 10%, which is 14c. per dozen below the jobber's price, this notwithstanding your written assurance to us,
dated April 7, that the conditions contained in our letter of
April 4 were satisfactory to you, namely that you would uphold
the :full wholesale price of our products.
'\Ve are aware of the uncertain interpretation of the laws regarding price cutting, and while we are not sure whether we
would be within our rights in discriminating against price cutters, we do know that we shall abolish the quantity discounts to
jobbers unless they as a whole refrain from cutting the price of
our goods.
Since we circularized the jobbing trade in April, we have had
no complaint regarding any other JObber save yourself.
'\Vill you kindly let us know whether we may or may not
expect ;your cooperation in the distribution of our goods at
standard prices~

PRICHARD & CONSTANCE, INC.

244

251

Findings.

Respondent's request as contained in its circular letter of April,
1920, was ignored in certain quarters, and during the latter part of
August, 1920, it gave notice to the trade in the form of a circular
letter that the discounts allowed to the jobbing trade on and after
September 1, Hl20, would be only 15% and 2%. Said notice was
worded as follows:
GENTLEMEN: On April 5th, 1920, we issued a circular letter
to the Jobbing Trade requesting them to desist from using the
quantity discounts to cut the wholesale price of AMAMI Shampoo, and notifying them that in self-defense we would be compelled to elim~nate these quantity discounts if price cutting were
persisted in.
We regret to state that in certain quarters our request was
ignored, therefore, kindly note that after September 1, 1920, the
jobbing discounts on AMAMI Shampoo in any quantity will be
15% and 2% cash in ten days.
Your attention will oblige.
The evidence shows that the policy enunciated in these letters was
the policy of the company and that respondent had received repeated
assurances of price maintenance from jobber customers.
PAR. 8. The evidence further shows that subsequent to September
1, 1920, respondent did a,llow certain favored jobbers, who had given
it assurances of cooperation and maintenance of its fixed prices, an
additional discount of 10% ; said discount in some instances being
a straight discount for price maintenance-in others, masked in the
guise of a compensation to the jobber for advertising.
PAR. 9. This selling policy or system of merchandising, established
by the respondent, through contracts and agreements with customers,
and through the payment of bonuses for price maintenance to those
giving assurances of cooperation, and the refusal of such bonuses to
those declining to give such assurances, was intended by the respondent to, and had the effect of bringing about a cooperative working
arrangement between the respondent and a large nu~ber·of its customers, and resulted in the general maintenance of the resale prices
fixed by respondent in its said lists.
PAR 10. The evidence establishes the fact that salesmen of the
respondent and dealers who were cooperating with the responuent
in the maintenance of resale prices reported to the respondent from
time to time dealers who were not maintaining the resale prices fixed
by the respondent, and that the respondent endeavored to induce
such customers as had been reported to it as being price cutters to
refrain from such practice and to sell the products of the respondent
at the prices fixed by the respondent, but these endeavors were limited for the most part to offers of various benefits if the said custo-
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mers woul~ agree to maintain the resale prices fixed by the respondent.
PAR. 1L The respondent did not as a means of carrying out its
attempts to maintain resale prices actually refuse to sell to price
cutters. The evidence developed only one instance in which the
respondent declined to sell to a price cutter.
CONCLU"SION.

That the methods of competition set forth ·in the foregoing facts
are in the circumstances therein set forth unfair methods of competition in interstate commerce in violation of the provisions of an Act
of Congress approved September 26, 1914, entitled "An Act to create
a Federal Trade Commission, to define its powers and duties, and for
other purposes."
ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commission upon the pleadings, testimony, and evidence received by an
examiner duly appointed by the Commission, and the brief prepared
by counsel for the Commission, and the Commission having made its
findings as to the facts and its conclusion that the respondent has violated the provisions of an Act of Congress approved September 26,
1914, entitled, "An Act to create a Federal Trade Commission, to
define its powers and duties, and for other purposes,"
It ia now ordered, That the respondent, Prichard & Constunce,
Inc., its officers, directors, agents, servants, and employees, cease and
desist from employing or carrying into effect any selling policy or
system of merchandising, whereby respondent through cooperation
with its customers, fixes or controls, or undertakes to fix or control
the prices at which its products shall be resold by others-more particularly, through any of the following means:
1. By giving or offering to give special discounts, bonuses or terms
of sale, to jobbers or retailers, conditional upon their observance of
or promise to observe the resale prices fixed by respondent.
2. By otherwise contracting or entering into agreements or understandings with jobbers or retailers, providing for the maintenance
of such prices.
3. By cooperation with its customers in establishing or maintai11ing
a system of resale prices.
4. By utilizing any other cooperative means, directly or indirectly,
to bring about the maintenance of the resale prices fixed by respondent.
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v.

KING-FERREE COMPANY, INC.
COMPLAINT IN THE 1\fATI'ER OF THE ALLEGED VIOLATION OF SECTION 1i
OF AN ACT OF CONGRESS APPROVED SEPTE1\fBER 26 7 1914,

Docket 995-July 9, 1923.
SYLLABUS.

Where it bad been long known that cigars manufactured at Tampa, Fla., were
largely composed of tobacco imported from Havana, Cuba, and such cigars
had come to be widely and favorably known and generally referred to as
"Tampa cigars"; and thereafter a corporation engaged elsewhere in the
manufacture and sale of cigars not composed principally of tobacco Imported from Havana, applied to Its product, in the labeling and advertising
thereof, the word "Vantampa" (a coined word arrived at by combining
the letters v-a-n from "Havana" with the word "Tampa"); with tbe
effect of misleading and deceiving a substantial part of the purchasing
public:
Held, That the use of such labels and legends, under tbe circumstances set
forth, constituted an unfair method of competition.

COMPLAINT.
Acting in the public interest pursuant to the provisions of an
Act of Congress approved September 26, 1914, entitled "An Act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes," the Federal Trade Commission charges that
King-Ferree Company, Inc., hereinafter referred to as the respondent, has been and is using unfair methods of competition in commerce in violation of the provisions of Section 5 of said Act, and
states its charges in that respect as follows:
P ARAGRAPII 1. Respondent is a corporation organized under the
laws of the State of North Carolina and having its principal place of
business in the city of Greensboro, in said State, and for more than
one year last past has been and still is engaged in the business of
manufacturing and selling cigars. Said respondent in the course of
its said business causes said cigars when sold to be transported from
the State of North Carolina through and into other States of the
United States to the purchasers thereof, and carries on said busmess
in direct active competition with other individuals, partnerships, and
corporations similarly engaged.
PAR. 2. Respondent has for more than one year last past made a.
practice and still makes a practice of placing on containers of cigars
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manufactured by it at Greensboro in the State of North Carolina,
as aforesaid, labels bearing the following legend :
Strictly Lqng Filler
Hood's
VANTAMPA
The Perfect Cigar
and has made use of other labels bearing the said name " Van tampa "
and placed the same on boxes containing cigars manufactured by
said respondent as aforesaid. Said respondent has also advertised
under the name "Vantampa" said cigars manuf~ctured by it at
Greensboro in the State of North Carolina as aforesaid, in various
newspapers having a general circulation in the State of North Carolina and in the adjoining States and generally throughout the United
States. Cigars have for many years been manufactured in the city
of Tampa, Fla., and in the territory immediately surrounding said
city and known as the Tampa District, and such cigars are frequently
referred to as Tampa cigars. Such cigars have been and are manufactured principally from tobacco imported from Havana, Cuba,
and generally known and referred to as Havana tobacco, and cigars
made in said city and district of Tampa have acquired a wide and
favorable reputation and are generally considered to be the best
cigars manufactured of Havana tobacco, with the exception of those
made at Havana, Cuba, by reason of similarity of climate and labor
conditions.
PAR. 3. The cigars manufactured by respondent upon which said
brands and labels have been and are placed by it and which have
been a.dvertised by it, as aforesaid, were not made in the city of
Tampa, Fla., or in the district known as the Tampa District, and
the use of said brands and labels and of said advertising by
respondent was intended to and did signify to the purchasing public
that said cigars had in fact been manufactured at Tampa., Fla., or
in the Tampa District aforesaid.
PAR. 4. The name" Vantampa" used by respondent in connection
with said cigars and in advertising the same, as above described,
has been and is understood by a substantial part of the purchasing
public to signify that said cigars were manufactured in the city of
Tampa or in the Tampa District in the State of Florida, and were
composed principally of tobacco imported from Havana, Cuba, and
said brands and labels and said advertising have the capacity and
tendency to mislead and deceive the purchasing public, into the
belief that said cigars so branded, labeled, and advertised were in
fact Tampa. cigars as such term is generally understood, and were
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manufactured from Havana tobacco, and to induce them to purchase
the same in that belief.
PAR. 5. The above acts and practices of respondent are all to the
prejudice of the public and of respondent's competitors and constitute unfair methods of competition in commerce within the intent
and meaning of Section 5 of an Act of Congress entitled "An Act
to create a Federal Trade Commission, to define its powers and duties,
and for ot~er purposes," approved September 26, 1914.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress approved September 26, 1914, the Federal Trade Commission issued and served
a complaint upon the respondent, King-Ferree Company, Inc.,
charging it with the use of unfair methods of competition in commerce, in violation of the provisions of said act.
Respondent having entered its appearance and filed its answer
herein and having made, executed, and filed an agreed statement of
facts in which it is stipulated and agreed by the respondent that the
Federal Trade Commission shall take such agreed statement of facts
as the facts in the case and in lieu of testimony, and proceed forthwith to make its findings as to the facts and such order as it may
deem proper to enter therein, without the introduction of testimony
or the presentation of argument in support of same, the Federal
Trade Commission, being now fully advised in the premises, makes
this its findings as to the facts and conclusion:
FINDINGS AS TO THE FACTS.

PARAGRAPH 1. Respondent is a corporation organized under the
laws of the State of North Carolina and having its principal place
of business in the city of Greensboro, in said State, and for more than
one year last past has been and still is engaged in the business of
manufacturing and selling cigars. Said respondent in the course of
its said business causes said cigars when sold to be transported from
the State of North Carolina through and into other States of the
United States to the purchasers thereof, and carries on said business
in direct active competition with other individuals, partnerships,
and corporations, similarly engaged. That the officers of the
respondent are J. G. Hood, president; 1V. 1V. Fife, vice president;
and E. A. Hood, secretary and treasurer.
PAR. 2.. Respondent has for more than one year last past made o.
practice and still makes a practice of placing on containers of cigars
36727°-25-VOL 6--18
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manufactured by it at Greensboro, in the State of North Carolina,
as aforesaid, labels bearing the following legend:
Strictly Long Filler
Hood's
VANTAMPA
The Perfect Cigar
and has made use of other labels bearing the said name " Vantampa "
and placed the same on boxes containing cigars manufactured by said
respondent as aforesaid. Said respondent has also advertised under
the name " Vantampa" said cigars manufactured by it at Greensboro, in the State of North Carolina, as aforesaid, and in various
newspapers having a general circulation in the State of North
Carolina.
PAR. 3. That for more than thirty years cigars have been manufactured in the city of Tampa, Fla., and in the territory immediately
surrounding said city and known as Tampa District; that such
cigars are known and referred to as Tampa cigars and are manufactured pricipally from tobacco imported from Itavana, Cuba;
and that such cigars, made in said city and district of Tampa, have
acquired a wide and favorable reputation.
PAR. 4. That the cigars manufactured and sold by respondent,
upon which the labels and legends described in paragraph 2 hereof
have been and are placed by it, were not made in the city of Tampa
or in the Tampa District, so-called, in the State of Florida, nor composed pricipally of tobacco grown in and imported from Havana,
Cuba.
PAR. 5. That the word " Van tampa " was coined by the respondent
and is a combination of the letters v, a, and n-van (being the middle syllable of the word" Havana") with the word "Tampa."
PAR. 6. That the word " Vantampa " in the labels and legends
used by the respondent on the cigars or the containers thereof is
understood by a substantial part of the purchasing public to mean
and indicate that said cigars were manufactured in the city of
Tampa, or in the Tampa District, in the State of Florida, and are
composed principally of tobacco grown in and imported from Havana, Cuba.
PAR. 7. That many of respondent's competitors are engaged in
the manufacture and sale of cigars to persons in States other than
those in which their principal factories and places of business are located, and in causing such cigars to be transported from the States
in which their principal factories or places of busineS.S are locatrd
through and into other States of the United States, pursuant to such
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manufacture and sales. That many of the respondent's competitors
have manufactured, sold, and shipped, and are now manufacturing,
selling, and shipping, in said commerce between the States of the
United States, cigars which are manufactured in the city of Tampa,
or in the Tampa District, in the State of Florida, and principally
from tobacco imported from Havana, Cuba," which cigars and the
containers thereof bear labels, brands, and advertising matter containing the word "Vantampa" alone or in connection with other
words and phrases.
PAR. 8. That the labels, brands, and legends containing the word
" Vantampa " used by respondents upon cigars and the containers
thereof manufactured, sold, and shipped by them, all as set forth in
the foregoing findings, have the capacity and tendency to and do mislead and deceive a substantial part of the purchasing public into th3
belief that such cigars are manufactured in the city of Tampa, or
Tampa District, in the State of Florida, and are in fact Tampa
cigars, as such term is generally understood.
CONCLUSION.

The practices of the said respondent, under the conditions and circumstances described in the foregoing findings, are unfair methods
of competition in interstate commerce, and constitute a violation of
an Act of Congress approved September 26, 1914, entitled "An Act
to create a Federal Trade Commission, to define its power and duties,
and for other purposes."
OUDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commission, upon the complaint and answer and agreed statement of facts
filed herein, and the Commission having made its findings as to the
facts, and its conclusion that the respondent has violated the provisions of an Act of Congress approved September 26, 1914, entitled
"An act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes,"
It is now ordered, That the respondent King-Ferree Company,
Inc., its officers, agents, representatives, servants and employees, do
cease and desist fromUsing the word "Vantampa " alone, or in combination with other
words, in brands, labels, or legends on cigars, and the containers
thereof, manufactured by it in Greensboro, N. C., or any other placo
than the city of Tampa, Fla., or the Tampa District, so-called,
unless if the cigars in fact are not made in Tampa, Fla., or the
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Tampa District, such word or words are followM by words in type
or lettering equally conspicuous with the word " Vantampa" which
state the true place of manufacture.
It is further ordered, That the respondent, King-Ferree Company,
Inc., shall within sixty (60) days after the service upon it of a copy
of this order, file with the Commission a report in writing setting
forth in detail the manner and form in which it has complied with
the order to cease and desist hereinbefore set forth.
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FEDERAL TRADE COMMISSION

v.
PHILIP MOSKO"\VITZ, TRADING UNDER THE NAME AND
STYLE OF ROCHESTER CLOTHING COMPANY.
COMPLAINT IN THE MATTER OF THE ALLEGED VIOJ,ATION OF SECTION II
OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914.

Docket 826-July 11, 1923.
SYLLABUS.

Where more or the high-grade clothing for men had long been made In Rochester, N. Y., than In any or the other principal centers of such manufacture,
and the clothing manufacturers and business organizations thereof and the
municipality itself had so advertised clothing there made, and so featured
m slogans and otherwise the Idea of quality in connection with Rochestermade products, that the word " Rochester" as applied to clothing had come
to mean to the trade and the purchasing public goods of a high standard of
quality, there made, and a valuable good will had become attached to
the name "Rochestet·"; and thereafter a competing manufacturer, lorn ted
elsewhere, well knowing the afore,;aid facts,
(a) Labeled his clothing" Trade-Mark, Rochester Clothing Co.-For Particular
1\Ien "; and
(b) Used such legend In the conduct of his business, and In his ad,·ertlsements, stationery and bill heads;
With n capacity and tendency thereby to mislead and deceive the trade and
the purchasing public into believing his clothing to have been mode in
Rochester, N. Y., and with tlJe elrect of so doing in the case of a part of
said public:
lleld, That such practices, under the circumstances set forth, constituted unfair metllods of competition,

COMPLAINT.
The Federal Trade Commission, having reason to believe from a
preliminary investigation made by it that Philip Moskowitz, trading
under the name and style of Rochester Clothing Co., hereinafter
referred to as respondent, has been and is using unfair methodt> of
competition in violation of the provisions of Section 5 of an Act of
Congress approved September 26, 1014, entitled "An Act to create
a Federal Trade Commission, to define its powers and duties, and
for other purposes," and it appearing that n proceeding by it in
respect thereof would be to the interest of the public, issues this
complaint, stating its charges in that respect on information and
belief as follows:
PARAGRAPH 1. That the respondent is engaged in New York, N.Y.,
in the business of manufacturing and selling clothing for men and
boys, and causes clothing sold by him to be transported to the pur-
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chasers thereof, from the State of New York through and into other
States of the United States, and carries on such business in direct,
active competition with other persons, partnerships, and corporations similarly engaged.
PAR. 2. That respondent in the course of his business as described
in paragraph 1 hereof, places on clothing manufactured by him in
New York, N. Y., tags or labels containing the words "Trade Mark,
Rochester Clothing Co. for particular men," with the abbreviation
" Co." inconspicuous, so that the casual observer would be likely to
see only the words "Rochester Clothing for particular men" and
which labels contain no other distinguishing marks to show the
true place of origin of said clothing; that clothing for men and boys
has been manufactured in large quantities in Rochester, N. Y., for
a long period of time; that clothing and other products manufactured in Rochester, N.Y., have been given widely extensive advertising by the manufacturers operating in that City and by the Chamber
of Commerce and other Associations of business men of that City, in
which advertising the words "Rochester," "Made in Rochester,''
"Tailored in Rochester," have been featured together with the claim
that "Rochester-made means quality" and that clothing made in
Rochester is not made by " Sweat Shop methods," and as a result oi
such advertising the word" Rochester" when used in connection with
clothing for men and boys, has come to be understood by the trade
and consuming public as indicating that such clothing was made in
Rochester, N.Y., and is of the quality which in the mind of the consuming public, as a result of such advertising, has become associated
with clothing for men and boys actually manufactured in Rochester,
N. Y., and labeled and advertised as having been manufactured in
that City; that the use by respondent of the word "Rochester" in
labels placed on clothing manufactured in New York, N.Y., and sold
by him as aforesaid, is calculated to and does deceive the purchasing
public, and such labels have been and are being used by respondent as
a means of enabling him to pass off clothing not in fact made in
Roehester, N.Y.
PAn. 3. That by reason of the facts recited, the respondent is usingan unfair method of competition in commerce, within the intent and
meaning of Section 5 of an Act of Congress entitled "An Act to create
a Federal Trade Commission, to define its powers and duties, and
for other purposes," approved September 26, 1914.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress approved
September 2G, 19141 entitled "An Act to create a Federal Trade Com-
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mission, to define its powers and duties, and for other purposes,"
the Federal Trade Commission iss.ued and served a complaint upon
the respondent, Philip Moskowitz, trading under the name and
style of Rochester Clothing Company, charging him with the use
of unfair methods of competition in commerce in violation of the
provisions of said act. The respondent, Philip Moskowitz, entered
his appearance by his attorney, Monroe E. Miller, and having filed
his answer herein, hearings were had and evidence was thereupon
introduced in support of the complaint and the answer before an
examiner of the Federal Trade Commission theretofore duly appointed, and thereupon this proceeding came on for final hearing,
and the Commission having heard argument of counsel and having
duly considered the record and being now fully advised in the
premises, makes this its findings as to the facts and conclusion:
FINDINGS AS TO THE FACTS.

PARAGRAPH 1. The respondent, Philip Moskowitz, is an individual
trading under the firm name and style of Rochester Clothing Company, having his main office and place of business at 853 Broadway,
New York City, in the State of New York, and has been for ten
years past, and is now, engaged in New York City in the business
of manufacturing and selling clothing for men and boys; and causes
clothing sold by him to be transported to the purchasers thereof,
from the City of New York, in said State, through and into other
States of the United States, and carries on such business in direct,
active competition with other persons, partnerships, and corporations
similarly engaged.
PAR. 2. The city of Rochester, N.Y., takes its name from Nathaniel Rochester, who settled in that locality about the year 1812 as
a land commissioner; it is located on the Genesee River at the Falis,
which supplied power for flour mills which formerly gave the city
the name of the" Flour City," and have contributed to its industrial
development. In l!HG Rochester had a population of approximately
250,000; in 1920 the population was 295,850; there were 1,657 factories, employing about 80,000 persons. Since the year 1850, and
more particularly since the year 1865, clothing for men has been
manufactured at Rochester, and the industry has had a continuous
growth in the number of factories and the amount of capital invested. Besides Rochester, the principal centers of the manufactur£>
of men's and boys' clothing in the United States are Chicago, New
York City, Philadelphia, and Baltimore; three grades of clothing
arc generally recognized by the trade, viz, high-grade, medium and
cheap, low-grade clothing. Compared with the output of men·s
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clothing in the places named, that of Rochester has, and has had
for many years, the largest proportion of high-grade clothes under
that classification. The development of the men's clothing industry
in Rochester has been marked by ~he adoption early and progressively of improved methods and conditions of manufacture; socalled sweat-shop conditions have been practically unknown, and
the factory system, including the careful supervision of skilled employees, was generally established there, at an early period, and has
been highly developed. The early labor in the industry consisted
largely of German tailors resident in Rochester, in whose families
the craft was continued through successive generations. As the labor
became more skilled, commanding higher pay, it was applied more
profitably to the higher grade of product, increasing that class
proportionately.
PAR. 3. In 1892 the manufacture of men's clothing had become
foremost among Rochester's industries; at that time about thirty
large firms were engaged in it, and their product was manufactured
under the most healthful conditions and by highly skilled labor, and
enjoyed a high reputation throughout the United States. In that
year the value of the annual output was estimated to be about $13,000,000. In 1916 it was approximately $25,000,000 and in 1920 had
increased to $55,000,000. About the year 1895 the Clothier's Exchange was organized in Rochester, the membership of which is
made up of clothing III:anufacturers of that city, the purpose being
primarily the prevention of labor troubles and the adjustment of
labor disputes, and generally to promote the interests and improve
the conditions of the industry; one of the activities of said Clothier's
Exchange was to protect the reputation of Rochester as a clothing
market against the use of the name by manufacturers elsewhere to
its prejudice; the Clothier's Exchange has cooperated with the
Chamber of Commerce of Rochester in advertising and fostering
the reputation of Rochester for the manufacture of high-grade
clothing for men and boys; the exchange has published a pamphlet
entitled "Rochester-The Clothing :Market," which is mailed out
by the thousands to retailers and wholesalers of men's clothing
throughout the country.
PAR. 4. The Chamber of Commerce of Rochester, N. Y., has some
4,200 members; its activities are directed to making the city a better
place in which to live and do business, and promoting its civic, industrial, and mercantile interests. A slogan or motto, " Rochester
Made Means Quality " was adopted in connection with the first industrial exposition held at Rochester in 1908; this industrial exposition was inaugurated and conducted by the Chamber of Commerce
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for several years, and was then taken over by the city government
of Rochester. The slogan referred to has been extensively used by
the city of Rochester and the Chamber of Commerce and the many
and varied interests of the city, including clothing manufacturers, in
many forms of advertising, e. g., billheads, checks, stationery, pamphlets, convention and exposition publications, and in such forms
widely distributed so that it has become nationally known; in 19~3
the Chamber of Commerce caused to be erected at the western and
eastern lines of the city of Rochester, on the right-of-way of the
New York Central tracks, large electric signs showing the Genesee
Falls and the city of Rochester, and bearing the sentence, "Where
Quality Dominates."
PAR. 5. In addition to the contribution to its reputation as a center ot manufacture of men's clothing by organizations such as the
Chamber of Commerce and the Clothier's Exchange, a number of
the chief manufacturers in Rochester of men's clothing have for
many years maintained a system of national advertising in newspapers and magazines throughout the country; some of these have
made conspicuous the identity of their products with the city of
Rochester, and all have s·erved to spread the knowledge of Rochester as an important center of the clothing industry; retailers in turn
throughout the country who handle the product of the various manufacturers above referred to, have displayed in their advertisements in
newspapers in their respective localities the names and brands of the
manufacturers whose goods they handle, and have thus aided in
spreading the knowledge of their identification with the city of
Rochester. The efforts heretofore .described of organizations and
individuals to spread the reputation of Rochester as an industrial
center whose product generally was of a high quality, and particularly such reputation of the men's clothing industry, have had
the result and effect of establishing a reputation for men's clothing
made in Rochester, generally, throughout the country, in the minds
of jobbers, wholesalers, and retailers, and the purchasing public,
that it is generally of a superior quality and value in quality, style,
workmanship, and reliability; and the name "Rochester," applied
to their products has become of great value to the manufacturers of
men's clothing in Rochester because of the secondary meaning to the
trade and the public which it has acquired largely through their
efforts, and has been and now is a substantial aa>et standing for excellence of quality and workmanship and corresponding good will.
PAR. 6. The name "Rochester," when used on labels or tags attached to, or as a brand for, clothing for men and boys, is under·
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stood generally by the trade and the purchasing public as indicating
that such clothing was made in Rochester, N. Y.
PAR. 7. The respondent, in the course of his business, as set forth
in paragraph 1 above, has attached to clothing manufactured by him
in New York City, N. Y., and sold by him in interstate commerce,
tags or labels containing the words " Trademark, Rochester Clothing
Co.-For Particular Men," without distinguishing words or marks
to show the place of manufacture of said clothing, and has used the
legend in the conduct of his business, in advertisements, stationery,
and billheads. Respondent was well informed of the wide and
favorable reputation enjoyed by the men's clothing industry of
Rochester, N. Y., for producing high-grade clothing for men, and
that the said city of Rochester, N. Y., was known, through its wide
advertising and the excellence of the men's clothing produced there,
to the public and dealers in men's clothing throughout the United
States, as the location of a large number of the largest and most
widely and favorably known clothing manufacturers in the United
States.
PAR. 8. The use by respondent, as described in paragraph 7 hereof,
of the words, "Trademark-Rochester Clothing Co.-For Particular Men," in tags or labels on clothing manufactured by him in New
York City, N. Y., and sold by him in interstate commerce, and the
11se of the same legend by respondent in his advertisements and on
stationery and billheads, is calculated to and tends to mislead and
deceive the trade and the purchasing public, and does mislead and
deceive a part of the purchasing public, into believing that clothing
manufactured by him in New York City, N.Y., is manufactured in
Rochester, N. Y.
PAR. 9. The use by respondent of the word " Rochester " in tags
or labels on clothing manufactured by him elsewhere than in Rochester, N. Y., and sold by him in interstate commerce, is calculated to
and tends to mislead and deceive the trade and purchasing public,
and does mislead and deceive a part of the purchasing public into
believing that such clothing is manufactured in Rochester, N. Y.
CONCLUSION,

The practices of the said respondent, under the conditions and circumstances described in the foregoing findings, are unfair methods
of competition in interstate commerce, and constitute a violation of
the Act of Congress approved September 26, 1914, entitled "An Act
to create a Federal Trade Commission, to define its powers and duties,
and for other purposes."
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Order.
ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of the respondent, and testimony and evidence submitted, the trial examiner's
report upon the facts and the exceptions thereto, and the Commission
having made its findings as to the facts with its conclusion that the
respondent has violated the provisions of the Act of Congress approved September 26, 1914, entitled "An Act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes,"
Now, therefore, it is ordered, That the respvndent, Philip Moskowitz, individually and trading under the name of Rochester Clothing Company, his partners, agents, servants, representatives, and
employees, do cease and desist from:
1. Using on tags or labels on clothing manufactured in New York
City, N. Y., or any place other than Rochester, N. Y., and sold
and shipped, or sol~ fur shipment, in interstate commerce, the
words "Rochester Clothing Company," or the word "Rochester"
alone or in combination with other word or words, unless following
such words or brand, and in type or lettering equally conspicuous
with them, appear the words, "Made in New York City," if the
clothing is, in fact, made in New York City, N. Y,, or by words in
which the true place of manufacture, town or city and State, is
stated.
2. Displaying or using the words or brand " Rochester Clothing
Company" on stationery and billheads used in the business of making, selling, and shipping, or selling for shipment, clothes in interstate commerce, or in advertising clothes made elsewhere than in
Rochester, N. Y., in newspapers, trade journals, or elsewhere, unless
following such words or brand, and in type or lettering equally
conspicuous with them, appear the words" Made in New York City,
N.Y.," if the clothing in fact is made in New York City, N.Y., or
by words in which the true place of manufacture, town or city and
State, is stated.
3. Using any tags or labels on clothing manufactured in New
York City, N. Y., or any other place than Rochester, N. Y., and
sold and shipped, or sold for shipment in interstate commerce, or
displaying or using on stationery and billheads used in the 1.1usiness
of making, selling, or shipping, or selling for shipment, such clothing, or in advertising such clothing in newspapers, trade journals~
or elsewhere, in interstate commerce, the words "Rochester Clothing Company," or the word "Rochester" alone or in any combina-
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tion of words, for goods other than those stated in the preceding
paragraph, unless in connection therewith and with equal prominence appear the words, "Made in New York City, N. Y.," or a
like statement according to the facts as to the place or places of the
manufacture of respondent's product or of clothing sold by him;
and from representing in any mannsr or form whatever, that clothing made elsewhere than in the city of Rochester, N. Y., is made in
said city.
It is further ordered, That the respondent, Philip Moskowitz,
trading under the name and style of Rochester Clothing Company,
shall, within sixty {60) days after the service upon him of a copy
of this order, file with the Commission a report in writing, setting
forth in detail the manner and form in which he has complied with
the order to cease and desist hereinbefore set forth.
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FEDERAL TRADE COMMISSION

v.
SAMUEL BLUM.
COMPLAINT IN THE 1\IATTER OF THE ALLEGED VIOLATION OF SECTION ~
OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914.

Docket 827-July 11, 1923.
SYLLABUS.

Where more of the high-grade clothing for men had long been made In Rochester, N. Y., than in any of the other principal centers of such manufacture,
and the clothing manufacturers and business organizations thereof and
the municipality itself had so advertised clothing there made, and so featured in slogans and otherwise the Idea of quality In connection with
Rochester-made products, that the word " Rochester " as applied to clothing
had come to mean to the trade and the purchasing public goods of a high
standard of quality, there made, and a valuable good will had become
attached to the name " Rochester" ; and thereafter a competing manufacturer, located elsewhere, well knowing the aforesaid facts,
(a) Labeled his clothing "High Class Tailored Rochester Art Clothes"; and
(b) Used such legend In the conduct of his business, and in his advertisements, stationery and blllheads;
With a capacity and tendency thereby to mislead and deceive the trade and the
purchasing public into believing his clothing to have been made in Rochester, N. Y., and with the effect of so doing In the case of a part of said
public:
Held, That such practices, under the circumstances set forth, constituted unfair
methods of ,competition.

COMPLAINT.
The Federal Trade Commission, having reason to believe from a
preliminary investigation made by it that Samuel Blum, hereinafter referred to as respondent, has been and is using unfair methods
of competition in violation of the provisions of Section 5 of an Act
of Congress approved September 26, 1914, entitled "An Act to create
a. Federal Trade Commission, to define its powers and duties, and
for other purposes," and it appearing that a proceeding by it in respect thereof would be to the interest of the public, issues this complaint, stating its charges in that respect on information and belief
as follows:
PARAGRAPH 1. That respondent is engaged in New York, N.Y., in
the business of manufacturing and selling clothing for men and
boys, and causes clothing sold by him to be transported to the purchasers thereof, from the State of New York through and into other
States of the United States, and carries on such bl.lsin.ess in direct,
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nctive competition with other persons, partnerships, and corporations
.
. ..
similarly engaged. , .·., . ·. .
PAR. 2. That respondent in· the course of his business as described
in paragraph 1 hereof, places on clothing manufactured by him in
New York, N. Y., tags or labels co~1taining the words " High Class
Tailored Rochester Art Clothes," without other distinguishing marks
to show the true place of origin of said clothing; that clothing for
men and boys has been manufactured in large quantities in Rochester,
N. y., for a long period :cif tim'e ·and by reason of widely extensive
advertising of such .clothing and .other products manufactured in
Rochester, N.Y., by the manufacturers opernting in that city and by
the Chamber of Commerce· and other associations of business men
of that :city;· in which advertising the words "Rochester," "Made in
Rochester," "Tailored in Rochester," ha1"e been featured together
~vith the claim that" R9chester-m~de means quality," and that_ clothing made in Rochester is not made by " Sweat Shop ",methods, and
as a result of such advertising the word '·' Rochester" when used in
connection -with clothing for men and boys, has come to be understood by the trade and consuming public as indicating that such
clothing was made in Rochester,. N. Y., and is o{ the quality which
in the: min9, of the consuming public, as the result of such advertising, has. become associated with clothing for men and boys actually manufactured in Rochester, N. Y., and labeled and· advertised
as having been manufactured in that city; that the use by i:espondent of the ~ord "'Rochester·" in labels placed .on ciothing manufactured in New York, N. Y., and sold by him, as aforesaid, is calculated to and does deceive the purchasing public, and such labels have
been and are being used by respondent as a means of enabling him to
pass· off clothing not in fact made in Rochester, N. Y.
PAR. 3. That by .reason' of the facts recited, the respondent is
lising unfair methods of competition in commerce, within the intent
and meaning of Section 5 of an Act of Congress entitled "An Act to
create a.Federal·Trade Commission, to .define its powers and duties,
and fou othei· purposes," approved September 26, 1914.
·
'REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
•

!."

Pursuant to the provisions of im Act of Congress approved September 26, 1914, .entitled "An Act to create a Feder:al Trade Commission, to define its. powers and duties, and for other purposes,"
the Federal Trade Commission issued and setved a complaint upon
the respondent, SamueL Blum, charging him with the use of unfair
methods:of coinpetition in commerce in violation :of·the .provisions
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of said act. The respondent, Samuel Bium, .entered his appearanee
by his attorney, Samuel Cohen, and having· filed his answer herein,
hearings were had and evidence ·was thereupon- introduced in sup.port of the complaint and the answer,. before an examiner of the
Federal Trade Commission 'theretofore duiy appointed, and thereupon -this proceeding came on for final hearing, and. the Commission
having lieard argument of counsel and having duly considered ·the
recod, and being n6w fully advised ·in .the premises, makes this its
·fiil~~ngs as to tlie fa<;ts and conclusion: ·
·
.
FINDINGS AS TO

THE. FACTS.~

PARAGRAPH 1. Respondent Samuel Blum had, for ten yea~s prior
to· June, 1920, been engaged in the~ city of New York in the business
of· manufacturing and _selling, and shipping in interstate commerce,
.clothing for men, in active competition w~th other persons, partnerships, and corporations similarly engaged; at .t.he time of the_issuance
of the complaint herein he was e:pgaged: and •is now engaged. in the
business of selling clothing manufactured by him, and .shipping the
same in ·interstate c·ommerc~ in competition with other persons,
partnerships, and· co1'porations similarly engaged, his main office and
place of business being at 740 Broad way, New York, N. Y.
.
. PAR. ·2. The c~ty of- Rochester, N. Y., takes its name from' :Nathaniel Rochester, who settled. -in that Jocality about the ·year 1812
as a land commissioner; it· is l()cated on. the Genesee River at the
Falls which ·supplied power for flour mills wnich ·formly gave :the
city the.name of the "Flour City," and have e<>ntributed to its industrial development. In 1916 Roche.Ster. had a population of approxi~
mately 250,000; in 1920 the-population was 295,850; there wert:) 1,657
factories, employing about 80,000 persons. Since the year 1850, a:r;td
more· particularly,· since· 1865, clothing for inen has been manufactured at Rochestei· and the·industry has had a continuous growth
in the number of factories and the amount of capital invested. Besides Rochester, the principal ~enters of the manufacture of ·men's
and boys' clothing iri the United States are Chic!Lgo, New York City,
Philadelphia, aiid Baltimore; three grades.of clothing are generally
recognized by the trade, viz, high-grade, medium and cheap; lowgrade clothing. Coni pared with the output of men's clothing iu the
places riamed, that of Rochester luis, and has had for many years,
the la1;gest :proportion of high-grade clothes under that class;fication.' ·The devehpment of the. men's: clothing industry in ·Rochester
has been marked by the 'adoption- ea.rly. and progressively' of improved methods ·and conditions of manufacture; so-called sweat-shop
•0
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conditions have been practically unknown, and the factory system,
including the careful supervision of skilled employees, was generally
established there, at an early period, and has been highly developed.
The early labor in the industry consisted largely of German tailors
resident in Rochester, in whose families the craft was continued
through successive generations. As the labor became more skilled,
commanding higher pay, it was applied more profitably to the higher
grade of product, increasing that class proportionately.
PAR. 3. In 1892 the manufacture of men's clothing had become
foremost among Rochester's industries; at that time about thirty
large firms were engaged in it and their product was manufactured
under the most healthful conditions and by highly skilled labor, and
enjoyed a high reputation throughout the United States. In that
year the value of the annual output was estimated to be about
$13,000,000. In 1916 it was approximately $25,000,000 and in 1920
had increased to $55,000,000. About the year 1895 the Clothier's
Exchange was organized in Rochester, the membership of which is
made up of clothing manufacturers of that city, the purpose being
primarily the prevention of labor troubles and the adjustment of
labor disputes, and generally to promote the interests and improve
the conditions of the industry; one of the activities of said Clothier's
Exchange was to protect the reputation of Rochester as a clothing
market against the use of the name by manufacturers elsewhere, to
its prejudice; the Clothier's Exchange has cooperated with the Chamber of Commerce of Rochester in advertising and fostering the reputation of Rochester for the manufacture of high-grade clothing for
·men and boys; the exchange has published a pamphlet entitled
"Rochester-The Clothing :Market," which is mailed out by the
thousands to retailers and wholesalers of men's clothing throughout
.the country.
PAR. 4. The Chamber of Commerce of Rochester, N. Y., has some
4,200 members; its activities are directed to making the city a better
place in which to live and do business, and promoting its civic, industrial, and mercantile interests. A slogan, or motto, "Rochester
:Made :Means Quality," was adopted in connection with the first industrial exposition held at Rochester in 1908; this industrial exposition was inaugurated and conducted by the Chamber of Commerce
for several years and was then taken over by the city government of
Rochester; the slogan referred to has been extensively used by the
city of Rochester and the Chamber of Commerce and the many and
varied industries of the city, including clothing manufacturers, in
many forms of advertising, e. g., billheads, checks, stationery, pamphlets, convention and exposition publications, and in such forms
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widely distributed, so that it has become nationally known; in 1913,
the Chamber of Commerce caused to be erected at the western and
eastern lines of the city of Rochester, on the right-of-way of the New
York Central tracks, large electric signs showing the Genesee Falls
and the city of Rochester, and bearing the sentence, "Where Quality
Dominates."
PAR. 5. In addition to the contribution to its reputation as a cent{'r of manufacture of men's clothing by organizations such as the
Chamber of Commerce and the Clothier's Exchange, a number of the
chief manufacturers in Rochester of men's clothing have for many
years maintained a system of national advertising, in newspapers and
magazines throughout the country; some of these have made conspicuous the identity of their products with the city of Rochester,
and all have served to spread the knowledge of Rochester as· an important center of the clothing industry; retailers in turn throughout
the country, who handle the product of the various manufacturers
above referred to, have displayed in their advertisements in newspapers
in their respective localities the names and brands of the manufacturers whose goods they handle, and have thus aided in spreading the
knowledge of their identification with the city of Rochester. The
efforts heretofore described of organizations and individuals to
~pread the reputation of Rochester as an industrial center whose
product generally was of a high quality, and particularly such reputation of the men's clothing industry, have had the result and effect
of establishing a reputation for men's clothing made in Rochester,
generally, throughout the country, in the minds of jobbers, wholesalers and retailers, and the purchasing public, that it is generally of
n superior character and value, in quality, style, workmanship, and
reliability; and the name "Rochester" applied to their products has
become of great. value to the manufacturers of men's clothing in
Rochester, because of the secondary meaning to the trade and the
public which it has acquired largely through their efforts, and has
been and now is a substantial asset standing for excellen~e of quality
and workmanship and corresponding good will.
PAR. 6. The name "Rochester," when used on labels or tags attached to, or as a brand for, clothing for men and boys, is understood
generally by the trade and the purchasing public as indicating that
such clothing was made in Rochester, N.Y.
PAR. 7. Respondent, in the course of his business as set forth in
paragraph 1 above, has placed on clothing manufactured by him in
New York City, N. Y., and sold by him in interstate commerce,
tags or labels containing the words " High Class Tailored Rochester
Art Clothes," without other distinguishing words or marks to
36727°-25-VOL 6--19
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show the place of manufacture of said clothing; and has used the
same legend in the conduct of his business, in advertisements and
on stationery and billheads; respondent was at all times well informed
of the wide and favorable reputation enjoyed by Rochester, N. Y.,
as a market for high-grade clothing for men, and that the city of
Rochester was known from its wide advertising to the general public
and to dealers in clothing throughout the United States to be the
city where there are located a number of the largest and most widely
known clothing manufacturers in the United States.
PAR. 8. The use by respondent as described in paragraph 7 hereof
of the words "High Class Tailored Rochester Art Clothes," in tags
or labels on clothing manufactured by him in the city of New York,
and sold by him in interstate commerce, and the use of the same
legend by respondent in his advertisements and on stationery and
billheads, is calculated to and tends to, mislead and deceive the trade
and the purchasing public, and does mislead and deceive a part of
the purchasing public, into believing that clothing made by him in
New York City, N.Y., is made in Rochester, N.Y.
PAR. 9. The use by respondent of the word '' Rochester" in tags
or labels on clothing manufactured by him elsewhere than in
Rochester, N. Y., and sold by him in interstate commerce, is calculated to and tends to mislead and deceive the trade and purchasing
public, and does mislead and deceive a part of the purchasing public
into believing that such clothing is manufactured in Rochester, N.Y.
CONCLUSION.

The practices of the said respondent, under the conditions and circumstances described in the foregoing findings, are unfair methods
of competition in interstate commerce and constitute a violation of
the Act of Congress approved September 26, 1914, entitled" An Act
to create a Federal Trade Commission, to define its powers and duties,
and for other purposes."
ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of the
respondent, and the testimony and evidence submitted, the trial examiner's report upon the facts and the exceptions thereto, and the
Commission having made its findings as to the facts with its conclusion that the respondent has violated the provisions of the Act
of Congress approved September 26, 1914, entitled "An Act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes,"

SAMUEL BLUM.
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Now, therefore, it is ordered, That the respondent, Samuel Blum,
his agents, servants, representatives and employees, cease and d~
sist from1. Using on tags or labels on clothing manufactured in New York
City, N. Y., or in any other place than Rochester, N. Y., and sold
and shipped, or sold for shipment, in interstate commerce, the words
or brand "High Grade Tailored Rochester Art Clothes," unless following such words or brand, and in type or lettering equally conspicuous with them, appear the words "Made in New York City,
N. Y." if the clothing in fact is made in New York City, N. Y., or
by words in which the true place of manufacture, town or city and
State, is stated.
2. Displaying or using the words or brand "High Class Tailored
Rochester Art Clothes" on stationery and billheads used in the
business of making, selling, and shipping, or selling for shipment,
such clothes in interstate commerce or in advertising such clothes
made elsewhere than in Rochester, N. Y., in newspapers, trade journals, or elsewhere, unless following such words or brand, and in type
or lettering equally conspicuous with them, appear the words" Made
in New York City, N. Y." if the clothing in fact is made in New
York City, N. Y., or by words in which the true place of manufacture, town or city and State, is stated.
3. Using on tags or labels on clothing manufactured in New York
City, N. Y., or in any other place than Rochester, N. Y., and sold
and shipped, or sold for shipment in interstate commerce, or displaying or using on stationery and billheads used in the business of
making, selling, or shipping, or selling for shipment, such clothing,
or in advertising such clothing in newspapers, trade journals, or
elsewhere, in interstate commerce, the word "Rochester" alone or in
any combination of words other than those stated in the preceding
paragraph, unless in connection therewith and with equal prominence
appear the words" Maue in New York City" or a like statement according to the facts as to the place or places of the manufacture of
respondent's product or of clothing sold by him; and from representing in any manner or form whatever that clothing made elsewhere
than in the city of Rochester, N.Y., is made there. ·
It is further ordered, That respondent, Samuel Blum, shall within
sixty (60) days after the service upon him of a copy of this order,
file with the Commission a report in writing setting forth in detail
the manner and form in which he has complied with the order to
cease and desist hereinbefore set forth. •
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LEXINGTON MANUFACTURING COMPANY, MIDDLE~
BURG MILLS, AND MILLWOOD CORPORATION.
COMPLAINT IN TilE MATTER OF THE ALLEGED VIOLATION OF SECTION 5 OF
AN ACT OF CONGRESS APPROVED SEPTE1tiBER 26, 1914.

Docket 875-July 14, 1923.
SYLLABUS.

Where a corporation had for many years applied to high quallty bed tickings
of uniform weight, quality and pattern made by It, labels containing the
letters "A. C. A.," attached to the bottom edge ot each bolt, and said
tickings as so labeled had come to be well and favorably known to the
trade and to the public generally and had become identified In the minds
ot the trade and a substantial portion ot the public as the product of said
corporation~ and thereafter competitors applied to bolts ot their ticking
resembling Its aforesaid product in pattern and general appearance (but
of lighter weight In some cases) labels containing the letters "A. C. A.";
with the result that their tickings were sold as and tor those of said corporation, and their customer dealers were enabled to sell the same more
readily a:nd to obtain higher prices therefor than they otherwise would
have been able to do:
llcld, That such simulation of a competitor's label, under the circumstances
set forth, constituted an unfair method of competition.

COMPLAINT.
The Federal Trade Commission, having reason to believe from
a preliminary investigation made by it that the Lexington Manufacturing Company, Middlesburg Mills, and Millwood Corporation,
hereinafter referred to as respondents, have been and .now are
using unfair methods of competition, in interstate commerce in
violation of the provisions of Section 5 of an Act of Congress entitled "An Act to create a Federal Trade Commission, to define its
powers and duties and for other purposes," and it appearing to the
Commission that a proceeding by it in respect thereof would be of
interest to the public, issues this complaint stating its charges in
that respect on information and belief, as follows:
P .ARAGRAPII 1. Respondent Lexington Manufacturing Company is a
corporation organized under the laws of the State of South Carolina.
It has its office and principal place of business at the town of Lexington in said State, where. it is engaged in the manufacture of cotton
bed-ticking and other cotton products. The Middlesburg Mills is a
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corporation organized under the laws of the State of South Carolina
with its office and principal place of business at the town of Batesburg in said State, where it likewise manufactures cotton bedticking
and other cotton products. Each said respondent for a number of
years last past has been and is now engaged in the business of
selling bedticking manufactured by it to purchasers resident at
various points in various States of the United States and delivers
the bedticking so sold by causing the same to be transported from
its nforesaid place of business into and through various States of
the United States to said purchasers at their several points of residence. In such manufacture and sale of bedtickings each said respondent continuously has been and is now in competition with other
persons, firms, and corporations similarly engaged. Respondent,
Millwood Corporation, is a corporation organized under the laws of
the State of ~ew Jersey with its principal office in the City and State
of New York. It is what is commonly known as a holding corporation and owns a controlling amount of the capital stock of respondent
Lexington Manufacturing Company and of respondent Middlesburg
Mills. The officers of the three respondents are identical, and
through them the Millwood Corporation controls and manages the
business of respondents Lexington Manufacturing Company and
1\Iiddlesburg Mills. Respondent Millwood Corporation likewise
owns a controlling amount of the capital stock of and similarly
controls the business of eight other corporations engaged in the
manufacture and sale in interstate commerce of bedticking and other
cotton products.
PAn. 2. Among the aforesaid competitors of respondents Lexington Manufacturing Company and Middlesburg Mills is the Amoskeag
Manufacturing Company, which has its office and principal place
of business at the city of Manchester in the State of New Hampshire. It is and has been for many years engaged in the manufacture
and sale of various qualities and grades of bedtickings, among which
is a bedticking made by a special process and in a special pattern and
design originated by said company. The bedticking so made by
such special process always has been and is now the best grade of
ticking made by said Company and was named and designated by
it "A. C. A." ticking. The symbol "A. C. A." was chosen by said
company as an abbreviation of the words "Amoskeag Company's
A. quality." Said ticking has for many years borne and now bears
said name and designation. Because of the quality and adaptability
to purpose of said "A. C. A." ticking, the same became, after its
introducti~n by said company, and still is, popular and in great de-
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mand in the trade and amongst the general public and was and is
known and identified in the minds of the trade and general public
as "A. C. A." ticking. A number of years ago, in order to mark and
identify to the purchaser the various grades of tickings made by it,
the Amoskeag Manufacturing Company adopted a system of labeling which consists of applying several separate labels to each bolt
of bedticking manufactured by it, one of which labels, known as a
foot label, is attached near the bottom edge of the bolt in each instance and bears no words or symbols other than a letter or letters
adopted by said company to indicate the grade of ticking to which
said label is attached. In conformity with this system of labeling and
as a part thereof, said company attaches to each bolt of its said
"A. C. A." ticking, among other labels, a foot label bearing said
symbol "A. C. A." and no other letters, words, or symbols. As a
result of said system of labeling, said company's said "A. C. A."
ticking is now identified in the minds of the trade and the purchasing public with said foot label bearing said symbol "A. C. A/'
PAR. 3. A number of years ago respondent Lexington Manufacturing Company and respondent Middlesburg Mills each began
designating, and has continuously since designated, certain bedtickings made by it as "A. C. A." ticking, and adopted the practice
of placing upon each bolt of said tickings a system of several labela
among which there is a foot label upon which appears the symbol
"A. C. A." and no other letters, words, or symbols. The said tickings thus labeled by each said respondent closely simulate the weave
and design of the aforesaid "A. C. A." ticking of the Amoskeag
Manufacturing Company and are in some instances inferior thereto.
Said respondents do not attach said foot label to a specific grade of
bedticking, but attach the same to various grades whenever they see
fit, or are requested by their dealer-customers so to J.o.
PAR. 4. The aforesaid practice by respondents Lexington Manufacturing Company and Middlesburg Mills has had in the past and
now has the capacity and tendency of misleading and deceiving the
trade and the general public into the belief that tickings manufactured by said respondents and by them labeled with a foot label
bearing the letters "A. C. A." are identical with said "A. C. A."
ticking manufactured by the Amoskeag Manufacturing Company,
and of inducing the trade and general public to purchase tickings
manufactured by said respondents as and for the "A. C. A." ticking
manufactured by the Amoskeag Manufacturing Company.
PAR. 5. Respondent Millwood Corporation in its aforesaid control and management of the business of respondent Lexington Manu-
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facturing Company and respondent Middlesburg Mills, dictates, and
acquiesces, and participates in, said practice.
PAR. 6. That the above alleged acts and things done by respondents
and by each of them constitute an unfair method of competition
in commerce, within the intent and meaning of Section 5 of an Act
of Congress entitled "An Act to create a Federal Trade Commission, to define its powers and duties, and for other purposes," approved September 26, 1914.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress approved September 26, 1914, the Federal Trade Commission issued and served a
complaint upon the respondents Lexington Manufacturing Company, Middlesburg Mills, and Millwood Corporation, charging them
with the use of unfair methods of competition in commerce, in viola·
tion of the provisions of said act.
Respondents having entered their appearance and filed their answer herein, hearings were had and evidence and testimony was thereupon introduced in support of the allegations of said complaint before Lee Cyr, an ~xaminer of the Federal Trade Commission, theretofore duly appointed.
And thereupon this proceeding came on for final hearing, and
counsel for the Federal Trade Commission having submitted a brief,
and counsel for the defendants having notified the Commission of
his intention not to file any brief, and the Commission having duly
considered the record, and being now fully advised in the premises,
makes this its findings as to the facts and conclusion.
FINDINGS AS TO THE FACTS.

PARAGRAPH 1. Respondent Lexington Manufacturing Company is a
corporation organized and existing under and by virtue of the laws of
the State of South Carolina, with its principal office and place of
business at the town of Lexington in said State, where for several
years prior to November 16, 1922, it was engaged in the manufacture
of bedticking and other cotton products.
PARAGRAPH 2. Respondent Middlesburg Mills is a corporation organized and existing under and by virtue of the laws of the State
of South Carolina, with its principal office and place of business at
the town of Batesburg in said State, where for several years prior to
November 16, 1922, it was likewise engaged in the manufacture of
Ledticking and other cotton products.
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3. Respondent Millwood Corporation is a corporation organized and existing under and by virtue of the laws of the State of
Delaware, with a statutory office in the city of Wilmington in said
State, and executive offices in New York City, N.Y. It has never
engaged in manufacturing or se~ling, and it functions solely as a
holding company, i. e., it owns the capital stock of other companies,
including more than 50 per cent of the capital stock of the other respondents herein.
PAR. 4. The officers of respondents Lexington Manufacturing Company and Middlesburg Mills are identical, and the same individual
is president of all three respondents.
PAR. 5. For several years prior to November 16, 1922, Lexington
Manufacturing Company and Middlesburg ~Iills were engaged in the
business of selling said products to jobbers and manufacturers in
tha various States of the United States, and caused same to be transported from their respective mills, into and through various States
of the United States to said purchasers; and in the course and conduct of their said business have been at all times herein mentioned
in competition with other persons, partnerships, and corporations,
engaged in the manufacture and sale of bedticking and other cotton
products. On November 16, 1922, the respondents Lexington Manufacturing Company and Middlesburg Mills sold and disposed of
their entire physical assets and good will, as of April 1, 1922, their
only property now consisting of the capital stock of the companies
which acquired said property. Both respondents Lexington Manufacturing Company and Middlesburg Mills are not now, and have
not been, since November 16, 1922, engaged in manufacturing and
selling, but they have not been dissolved and still exist as corporate
entities. The corporation to which both respondents transferred
their business has continued said business of the manufacture of
bedticking.
PAR. 6. Among the competitors of respondents Lexington Manufacturing Company and Middlesburg Mills was the Amoskeag Manufacturing Company, which has been engaged in manufacturing cotton products in the vicinity of Manchester, N. H., since the early
years of the nineteenth century. Although the form of organization
has changed from a partnership to a corporation, and finally to a
voluntary association, the name "Amoskeag Manufacturing Company" has been used exclusively from the beginning. It began to
manufacture bedticking in 1826, and until power looms were installed
in the company's mills in 1836, the cloth was woven in the home, on
hand looms, fr~m yarn spun in the company's mills. Since 1840 at
least, and probably several years earlier, the highest quality bedPAR.
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ticking of a blue and white stripe pattern, 32 inches in width, weighing 8 ounces to the yard, manufactured and sold by the Amoskeag
Manufacturing Company, has been designated and labeled by it
"A. C. A."-the letters being an abbreviation of the words "Amoskeag Company's A" quality. This label is also used on identical
ticking, 36 inches in width, but on no other product of the Amoskeag Manufacturing Company. This 36-inch width ticking is proportionately heavier than the 32-inch ticking weighing 9 ounces
to the yard.
PAR. 7. The original label as used by the Amoskeag Manufacturing Company was as follows:
Amoskeag Manufacturing Company
Power-Loom
Yds.-ACA
Amoskeag Falls, N. H.
This label was superseded sometime prior to 18()0 by the following:
Amoskcag Manufacturing Company
A D 1836
Power-Loom
Yds. - ACA
Manchester, N. H.
Both labels, described above, were printed in red on a white background, with a scroll border, but between the years 1880 and 1885
the label then in use was reprinted in more attractive colors, i. e.,
a gray and gilt border was added, and the scroll was reproduced
in gray and gilt. At the time this change was made another label
was adopted on which appears a picture of the company's mills,
with the words "AMOSKEAG MFG. CO'S MILLS, MANCHESTER, N. H." The "medallion" label on which is reproduced the
·medals awarded the Amoskeag Manufacturing Company at the
London Exposition in 1851 and the Paris Exposition in 1855, was
adopted between the years 1855 and 1860, and reprinted in more
attractive colors between the years 1880 and 1885. Between the
years 1905 and 1907 a fourth label was adopted, which bears the
letters "A. C. A." printed in red type, 1! inches high, on a white
background, surrounded by a rectangular border in gray, gilt, and
red. Tlus latter label, which is known as the foot label, is attached
to the bottom edge of each bolt of "A. C. A." ticking manufactured
by the Amoskeag Manufacturing Company.
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PAR. 8. The weight, quality, and pattern of "A. C. A." ticking,
manufactured by the Amoskeag Manufacturing Company has been
consistently maintained for more than 80 years. The only change
occurred about the year 1876, when a selvage or narrow border was
added to facilitate sewing the ticking together. Formerly most of
the bedding was made in the home, but in recent years bedding has
been made in increasing quantities in factories, and hair and other
materials have to a considerable extent replaced feathers for that
pu-rpose, although feathers continue to be used almost entirely in
making pillows. The feather-proof and hair-proof quality of "A.
C. A." ticking and its adaptation to the purposes for which it is
\1Sed has caused it to become well and favorably known to the trade
and the public generally, and it has become identified in the minds
of the trade and a substantial portion of the public as the product
of the Amoskeag Manufacturing Company.
PAR. 9. Several years ago respondents Lexington Manufacturing
Company and Middlesburg Mills each began to label ticking, similar
in pattern and general appearance, to the "A. C. A." ticking manufactured by the Amoskeag Manufacturing Company, with the letters
"A. C. A." This label, together with two other labels were used by
the Lexington Manufacturing Company on one grade of ticking only,
weighing 8 ounces to the yard. The head or top label attached to
the top edge of the bolt is as follows:

BOWLING BROOK
Batt.----yds.

IMPROVED FINISH.
The center label, considerably smaller in size, is as follows:
8

oz.

"\VARRANTED FEATHER PROOF
STANDARD
The head ticket contained a picture of a flowing brook and a rising
sun and contained no reference whatever to the identity of the manufacturer or the place of manufacture.
The foot label, previously referred to, on which the letters "A. C.
A." appear, in black type, 1 inch high, on a pale green background,
surrounded by a rectangular border in red, yellow, and black, is attached to the bolt in the same relative position as the foot label used
by the Amoskeag Manufacturing Company. The three labels described have also been used on a small quantity of ticking weighing
8 ounces to the yard, by Middlesburg Mills. An "A. C. A." label,
similar to that described, has been used by Middlesburg Mills in con-
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junction with labels bearing the words" Iron Mountain" and" Ridge
Spring" upon ticking similar in pattern and design to the ticking of
the Amoskeag Manufacturing Company, weighing 4 ounces to the
yard and 7 ounces to the yard, respectively; also in conjunction with
other labels on ticking weighing less than 8 ounces to the yard. Each
respondent has attached a label bearing the letters "A. C. A." to
ticking, at the request of its sales· agent and purchasers. Also on its
own initiative without being requested to do so.
PAR. 10. The sale of ticking, of a blue and white stripe pattern,
weighing 8 ounces to the yard, by the Amoskeag Manufacturing
Company for generations, has resulted in the trade and a substantial
portion of the consuming public, associating the letters "A. C. A."
with the ticking of that pattern and weight manufactured by that
company. The use of this label by respondents and other manufacturers has actually resulted in their product being sold as and for
the ticking of the Amoskeag Manufacturing Company. The use of
the label "A. C. A." by respondents Lexington Manufacturing Company and Middlesburg Mills has not only enabled dealers to obtain
higher prices for the ticking so labeled and effect a more ready sale
thereof, but it has also had the tendency and capacity to mislead and
deceive the purchasers thereof and the consuming public, by enabling
dealers to sell the tickings of respondents as and for the ticking
manufactured by the Amoskeag Manufacturing Company.
CONCLUSION.

That the acts, practices, and activities of respondents as hereinabove set forth and under the conditions and in the circumstances
set forth in the foregoing findings as to the facts are unfair methods
of competition in commerce and constitute a violation of Section 5
of the Act of Congress approved September 26, 1914, entitled "An
Act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes."
ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of the respondents, the testimony and documentary evidence offered and
received, and the brief of counsel for the Commission, and the Commission having made its findings and conclusion that the respondents have violated the provisions of the Act of Congress approved
September 26, 1914, entitled "An Act to create a Federal Trade
Commission, to define its powers and duties, and for other pur·
poses,"
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Therefore, it is now ordered, That the respondents Lexington
Manufacturing Company and Middlesburg Mills corporations organized and existing under and by virtue of the laws of the State
of South Carolina, their officers, directors, agents, servants and
employees, do cease and desist- .
1. From in any way designating or describing any bedticking
manufactured or sold by them as "A. C. A." ticking, either in advertisements, circulars, price lists, or other literature in which bedticking manufactured or sold by respondents is listed, described, or advertised for sale in interstate commerce.
2. From placing upon any ticking manufactured or sold by them
any ticket or label upon which appear the letters "A. C. A." or any
combination or variation thereof.
It is further ordered, That respondents, within sixty (60) days
after the service upon them of this order, fil~ with the Commission
a report in writing, setting forth in detail the manner and form in
which they have complied with the order to cease and desist hereinbefore set forth, to which report should be attached copies of all
cartons, containers, catalogues, price lists, circulars, and labels prepared and distributed by said respondents to the trade in interstate
commerce.
It is further ordered, That the complaint heretofore issued in the
above entitled matter be, and the same is, hereby dismissed as to the
respondent Millwood Corporation.
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v.
THE DON-O-LAC COMPANY, INC.
COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION
6 OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914.

Docket 924-July 18, 1923.
SYLLABUS.

·where a corporation engaged in the manufacture and sale of paints, varnishes,
and shellac, varnish substitutes, labeled and sold as "American Shellac,"
a product which contained, as first made, none, and later only a small
proportion, of genuine shellac; with the effect of deceiving purchasers at
retail, and with a capacity and tendency to mislead and deceive the trade
and the purchasing public, to the Injury of competitors who truthfully described their products:
Held, That such mislabeling, and such misrepresentation of product, under the
circumstances set forth, constituted unfair methods of competition.

COMPLAINT.
Acting in the public interest pursuant to the provisions of an Act
of Congress approved September 26, 1914, entitled "An Act to create
a Federal Trade Commission, to define its powers and duties, and
for other purposes," the Federal Trade Commission charges that
the Don-O-Lac Company, Inc., hereinafter referred to as respondent,
has been and is using unfair methods of competition in commerce
in violation of the provisions of Section 5 of said Act, and states
its charges in that respect as follows:
PARAGRAPH 1. Respondent is a corporation organized under and by
virtue of the laws of the State of New York, with its principal office
and place of business in the city of Rochester, in said State. It is,
and at all times hereinafter mentioned has been, engaged in the
business of manufacturing, selling, and distributing paints, varnishes, and shellacs, and substitutes for shellac, to painters, jobbers,
dealers, and the public generally throughout the United States. In
the course and conduct of its business respondent causes its said
Jlroducts when sold to be transported from the State of New York
through and into other States of the United States and the District
of Columbia, to the purchasers thereof. In the course and conduct
of its said business respondent is, and has been at all times herein
mentioned, in competition with other persons, partnerships, and corporations similarly engaged in the manufacture andjor sale of similar products in interstate commerce and with the trade generally.
PAR. 2. Respondent in the course of its business as aforesaid has
caused for more than one year last past and causes to be manufac-
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tured and sold to jobbers, dealers, and the purchasing public throughout the United States by means of traveling salesmen, mail orders
and otherwise, a product used by consumers as and for shellac, and
distributes said product from the State of New York to the said purchasers thereof in the various States of the United States and the
District of Columbia. In the marketing of said product, as aforesaid, respondent sells, advertises, and represents same to customers,
prospective customers, and the purchasing public as ~'American
Shellac," and so brands and labels said products. The truth and
facts are that said product is not shellac as commercially known,
that it contains no she1.lac gum, which gum is produced in, and obtained from, India, that it is not manufactured or composed of
shellac gum and alcohol, and that it is inferior in quality and value
to shellac as commercially known. The said representations, ad ver:tising, branding, and labeling of said product by respondent as aforesaid are false and have the capacity and tendency to mislead and
deceive the said purchasers thereof, the trade, and the purchasing
public into the belief that the product so represented, advertised,
labeled, and branded is shellac as commercially known, that said
product contains said shellac gum and that said product is manufactured and composed of said shellac gum and alcohol; and to cause
said purchasers to purchase said product in said belief.
PAR. 3. There are a large number of manufacturers and distributors of shellac as commercially known which is composed entirely of
aforesaid shellac gum and alcohol and who represent, advertise,
brand, label, and sell the same under the name of " shellac," and also
many manufacturers and distributors of shellac substitutes who do
not represent, advertise, brand, or label said shellac substitutes as
"shellac" or otherwise indicate to the purchasing public that such
substitutes are manufactured or composed of shellac gum and alcohol.
PAR. 4. The above alleged acts and things done by respondent are
all to the prejudice of the public and of respondent's competitors and
constitute unfair methods of competition in commerce within the
intent and meaning of Section 5 of an Act of Congress entitled "An
Act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes," approved September 26, 1914.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress approved September 26, 1914, entitled "An Act to create a Federal Trade Commission, to define its powers and duties, and for other purposes," the
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Federal Trade Commission issued and served a complaint upon the
respondent, The Don-O-Lac Company, Inc., charging it with the use
of unfair methods of competition in violation of the provisions of
said act.
The respondent, Don-O-Lac Company, Inc., having filed its answer, hearings were had and evidence was introduced in support of
the complaint and on behalf of the respondent before an examiner
of the Federal Trade Commission theretofore duly appointed, at
which hearings the respondent appeared and was represented hy
counsel.
And thereupon this case came on for final hearing upon the complaint and the answer thereto, brief by the Commission, the report
of the trial examiner, exceptions thereto by both sides, and was
argued by counsel, and the Commission, having duly considered the
record and being now fully advised in the premises, makes this its
findings as to the facts and conclusion:
FINDINGS AS TO THE FACTS.

P ARAGRAPR 1. The respondent is a corporation organized under the
laws of the State of New York, with its principal office and place of
business in the city of Rochester, in said State. It is and has been
since March 23, 1919, engaged in the business of manufacturing, selling, and distributing paints, varnishes, and substitutes for shellac
varnish to painters, jobbers, dealers, and the public generally
throughout the United States, and in the course and conduct of its
business causes its said products when sold to be transported from
the State of New York through and into other States of the United
States and the District of Columbia to the purchasers thereof, and
in the course and conduct of its said business respondent is and has
been at all times herein mentioned in competition with other persons,
partnerships, and corporations engaged in the manufacture, sale,
and distribution of paints, varnishes, shellac varnishes and substitutes for shellac varnishes in interstate commerce and with the trade
generally.
PAR. 2. Respondent in the course of its business as aforesaid has
caused, for more than one year last past, and now causes to be
manufactured and sold to jobbers, dealers, and the purchasing public throughout the United States by means of traveling salesmen,
mail order and otherwise, a product used by consumers as and for
shellac which said product the respondent markets under the name
and label of "American Shellac."
PAR. 3. "Shellac" is a distinctive commodity and is the product
produced by an insect, the Tachardia Lacca, a native of India and
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whose activities commercially are confined to India and a small
portion of Tibet. This insect feeds upon the leaves, or twigs, of certain trees and at certain seasons swarms and collects in masses on
the twigs of the trees and there exudes a substance which soon encloses the entire swarm. The twig is then detached from the tree
and the twig with its incrustation, is placed in bags, or sacks, and
heated over a charcoal fire, the ends of the bags being twisted by
the natives until a gum-like substance drips from the bag. This
gum is collected on large flat stones, or other flat surfaces, and there
hardens into cakes. These cakes are later broken up into small
particles and are exported from India to the United States and
various countries. The industry is quite·an extensive one-, and there
was imported in the United States in
Pounds.

1910----------------------------------------------------------1911----------------------------------------------------------1912----------------------------------------------------------1919----------------------------------------------------------1920----------------------------------------------------------1921-----------------------------------------------------------

24,500,000
10,333,000
20,750,000
23,750,000
29,500,000
28,200,000

The figures for the years of the European ·war are not given. The
shellac imported into the United States all originates in India and
is used in the United States by manufacturers of furniture, electrical appliances, cables, whips, hats, and is in the paint trade used for
making a varnish, which varnish, when made from shellac cut in
alcohol, is superior to any other varnish, and is known to the trade
as shellac varnish.
The essential and peculiar characteristics of shellac varnish are
the rapidity with which it dries, its penetrating qualities into the
grain of the wood, the fact that after it dries on being subjected to
heat it becomes pliable and assumes the shape of the commodity on
which it is used, and when cooled again, becomes rigid in a new
shape.
No shellac is produced in America. It is all imported.
PAR. 4. " Shellac " as used and understood commercially in the
trade and among manufacturers, distributors, painters, and a large
part of the purchasing public, means the gum imported from India
and the term "Shellac Varnish" is understood and does mean to
manufacturers, distributors, painters, and a large portion of the
household users thereof, the Indian gum, cut in alcohol.
PAR. 5. In the making of varnishes substitutes for shellac are used
such as rosin, acroides and copal. Reputable manufacturers and
dealers who prepare such varnishes with the substitutes above re-
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ferred to label the product put upon the market either "Imitation
Shellac," " Shellac Substitute," or put the product out under some
fanciful name· such as "Krystolac," "Zinlac" or other trade name.
These substitutes for shellac varnish are inferior in quality and value
to shellac but where no deception in branding is practiced, serve a
useful purpose.
PAR. 6. The respondent, from about March 23, 1919, to April, 1922,
manufactured and sold and placed upon the market a product, which
said product the respondent named and branded "American Shellac"
and labeled the containers in which the said product was put up with
labels reading as follows:
American Shellac
White
Manufactured by
The Don-O-Lac Company, Inc.,
Rochester, N. Y.
nnd this product so labeled, branded, distributed, and sold, contained
no shellac, namely, 'no gum produced in India, and after April 1,
1922, the respondent in the manufacture of its said product, incorporated 1 pound of India gum together with 44 pounds of other
gums to each 10 gallons of alcohol.
PAR. 7. The said representations, branding, and labeling of said
product by respondent, as aforesaid, are false and have the capacity
and tendency to mislead and deceive the purchasers thereof, the trade
and the purchasing public into the belief that the product so repreF:ented, advertised, labeled, and branded is shellac, and said representations, branding and labeling have deceived purchasers thereof at
retail into the belief that the product so labeled and branded "American Shellac" is shellac and a varnish containing shellac gum.
PAR. 8. The misbranding by the respondent of its product is to
the prejudice and injury of the competitors of the respondent, as
such misbranded goods attract customers by means of the fraud
which they perpetrate and trade is diverted from the seller of truthfully marked goods, and enables the respondent to sell its misbranded
product to retailers under the belief that they are procuring a varnish
made of shellac, and the said misbranding of the product of the respondent is injurious and prejudicial to the public, as the said misbranding has the tendency to and does and has mislead and deceived
purchasers into buying said product under the mistaken belief that
the ~arne is a varnish made of shellac gum.
30727"--25--VOL6----20
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CONCLUSION.

That the practices of the respondent, as set forth in the foregoing
fin4ings as to the facts are, in the circumstances therein set forth,
unfair methods of competition in interstate commerce in violation
of the provisions of an Act of Congress approved September 26, 1914,
entitled "An Act to create a Federal Trade Commission, to define
its powers and duties, and for other purposes."
ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Conlllission upon the complaint of the Commission, the answer of the respondent, the testimony and the evidence, the trial examiner's report
upon the facts and the exception thereto, and upon the argument of
counsel, and the Commission having made its findings as to the
facts and its conclusion that the respondent has violated the provisions of Section 5 of an Act of Congress approved September 26,
1914, entitled "An Act to create a Federal Trade Commission~ to
define its powers and duties, and for other purposes,"
Now, therefQ1'e, it is ordered, That the respondent, the Don-OLac Company, Inc., its officers, directors, representatives, agents, and
employes, cease and desist(1) From employing or using on labels or as brands for varnish
not composed wholly, 100 per cent, of shellac gum cut in nlcohol, or on the containers in which the varnish is delievered to customers, the words " American Shellac " or the word " Shellac " alone
or in combination with any word or words unless accompanied by
a word or words clearly and distinctly setting forth the subsbmce,
ingredient, or gu~ of which the varnish is composed with the percentages of all such substances, ingredients, or gums therein used
clearly stated upon the label, brand, or upon the containers (e. g.,
"Shellac substitute," or "Imitation Shellac" to be followed by a.
statement setting forth the percentages of ingredients or gums
therein used).
(2) From using or displaying in circulars or advettising matter
used in connection with the sale of its products in interstate
commerce, except when such products contain 100 per cent
shellac gum cut in alcohol, the words " American Shellac " or the
word " Shellac" alone or in combination with any other worr] or
words unless accompanied by a word or words clearly and distinctly
setting forth the substance, ingredient, or gum of which the varnish
is composed with the percentages of all such substances, ingredients,
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or gums therein used clearly stated (e. g., "Shellac Substitute," or
"Imitation Shellac," to be followed by a statement setting forth the
percentages of ingredients or gums therein used).
'It is further ordered, That the respondent shall file with the
Federal Trade Commission, within sixty days from the date of this
order, its report in writing, stating the manner and form in which
this order has been conformed to and shall attach to such report two
copies of all circulars, advertisements, devices, or labels distribuiA>d or
displayed to the public by the respondent in connection with the sale
of its product in interstate commerce subsequent to the date of this
order.

1
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FEDERAL TRADE COMMISSION

v.
PROSPERITY COMPANY, INC.
COliiPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION
1i OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914.

Docket 997-July 18, 1923,
SYLLABUS.

Where a corporation engaged in the manufacture and sale of garment-pressing
machines; for the purpose of inducing purchasers of competitors' machines
on the installment plan to violate their contracts and to install and use
its own machines in place of said competitors',
(a) Ofl'cred to and did allow purchasers to apply on the purchase price of its
machines such sums as had theretofore been paid by them on such competing machines; and
(b) Offered and agreed to indemnify such purchasers as violated their contracts against any loss which might accrue to them by reason thereof:
Held, That such inducing of breach of contract, under the circumstances set
forth, constituted an unfair method of competition.

COMPLAINT.
Acting in the public interest pursuant to the provisions of the Act
of Qongress approved September 26, 1914, entitled "An Act to create
a Federal Trade Commission, to define its powers and duties, and
for other purposes," the Federal Trade Commission charges that the
Prosperity Company, Inc., hereinafter referred to as the respondent,
is and has been using unfair methods of competition in commerce in
violation of the provisions of Section 5 of the said Act, and states its
charges in that respect as follows:
PARAGRAPH 1. Said respondent is a corporation organized under
and existing by virtue of the laws of the State of New York with
its principal office and place of business at the city of Syracuse in
said State. It is and at all times hereinafter mentioned was engaged
in the business of manufacturing and selling garment-pressing and
laundry machines throughout the United States, shipping such
machines when manufactured at its factory in Syracuse, N. Y., to
purchasers thereof located in the various States of the United States
and the District of Columbia. It marketed its machines by means of
orders therefor secued by its salesmen and transmitted to its execu·
tive offices at Syracuse, N. Y., where they are accepted or rejected.
Upon the acceptance of such orders the machines were shipped from
Syracuse, N. Y., to purchasers thereof located in the various States
and territories of the United States and the District of Columbia,
who paid for the same in cash or by means of promissory notes ac-
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companying written contracts with the said respondent providing
that title and ownership of said machines would remain in the said
respondent until the full purchase price represented by the notes was
paid in full in cash.
PAR. 2. Said respondent in the course and conduct of its business,
as aforesaid, has adopted and carried out the following methods of
competition during several years last past, to wit:
(1) For the purpose of inducing and attempting to induce
purchasers of garment-pressing machines of competitors of said
company, installed and in use in the places of business of such
purchasers on installment-payment contracts, wrongfully and
unlawfully to breach their contracts with said competitors, and
thereupon to install and use in the place and instead of such
machines purchased from the competitors of said respondent,
garment-pressing machines manufactured by the said respondent,
(a) Offered to allow, and did allow such purchasers, under
contract with such competitors, as part payment of the/urchase
price of its own machines, such sums as had been pai on contracts for the purchase of such competing machines by the pur·
chasers;
(b) Agreed to furnish, and did furnish such purchasers under
contract with such competitors, the services of attorneys to defend suits brought, or expected to be brought by such competitors for the purchase price of such competing machines.
• PAR. 3. The above alleged acts and things done by respondents are
all to the prejudice of the public and competitors of the respondent
corporation and constitute unfair methods of competition in com·
merce, within the intent and meaning of Section 5 of an Act of Con:.
gress approved September 26, 1914, entitled "An Act to create a
Federal Trade Commission, to define its powers and duties, and for
other purposes."
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress approved September 26, 1914, the Federal Trade Commission issued and served
its complaint upon the respondent Prosperity Company, Inc.,
charging it with the use of unfair methods of competition in violation of the provisions of said act. The respondent having entered its
appearance and filed its answer herein, a statement of facts was
agreed upon by counsel for the Commission and counsel for respondent, to be taken in lieu of evidence. And thereupon this
proceeding came on for final hearing, and the Commission, having
duly considered the record and being now fully advised in the
premises, makes this its findings as to the facts and conclusi9n:
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FINDINGS AS TO THE FACTS.
PARAGRAPH 1. The respondent Prosperity Company, Inc., is a
corporation organized under and existing by virtue of the laws of
the State of New York, with its principal office and place of business
at the city of Syracuse in said State. It is and at all times hereinafter mentioned was engaged in the business of manufacturing and
selling garment-pressing and laundry machines throughout the
United States, shipping such machines when manufactured at its
factory in Syracuse, N. Y., to purchasers thereof located in the
various States of the United States and the District of Columbia.
It markets its machines by means of orders therefor secured by its
salesmen and transmitted to its executive offices at Syracuse, N. Y.,
where they are accepted or rejected. Upon the acceptance of such
orders, the machines are shipped from Syracuse, N. Y., to purchasers therefor located in the various States and Territories of the
United States and the District of Columbia, who pay for the same
in cash or by means of promissory notes, accompanying written contracts with the said respondent, providing the title and ownership
of said machines shall remain in the said respondent until the full
purchase price represented by the notes is paid in full in cash.
PAR. 2. In the rrgular course and conduct of its business, as aforesaid, for more than one year prior to the issuance of said complaint,
respondent has adopted and carried out the following methods of
competition:

(1) For the purpose of inducing and attempting to induce
purchasers of garment-pressing machines of competitors of said
respondent, installed and in use in the places of business of such
purchasers on installment payment contracts wrongfully and
unlawfully to breach their contracts with said competitors and
thereupon to install and use in the .Place and stead of said
machines purchased from the competitors of said respondent,
garment-pressing machines manufactured by the said respondent(a) It offered to allow and did allow a number of such purchasers under contract with such competitors, as part payment
of the purchase price of its own machines, such sums or parts
of such sums as had been paid by said :{>Urchasers on contracts
for the purchase of such competing machmes.
(b) It has offered and agreed to indemnify such purchasers
who breached their contracts for the purchase of competing machines against any loss which might accrue to them because of
such breach.
CONCLUSION.

The practices of the said respondent under the conditions and
circumstances d£>scribed in the foregoing findings are unfair methods

!":___~.
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of competition in interstate commerce and constitute a violation of
the Act of Congress approved September 26, 1914, entitled "An Act
to create a Federal Trade Commission, to define its powers and
duties, and for other purposes."
ORDER TO "CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commission upon complaint of the Commission, the answer thereto and
a stipulation as to the facts filed herein, and the Commission having
made its report in which it stated its findings as to the facts and its
conclusion that the respondent has violated the provisions of an Act
of Congress approved September 26, 1914, entitled "An Act to create a Federal Trade Commission, to define its powers and duties,
and for other purposes,"
It is now ordered, That the respondent Prosperity Company, Inc.,
its agents, representatives, servants, and employees, do cease and
desist fromInducing, or attempting to induce, purchasers of garment-pressing
machines of competitors to breach ~heir contracts with such competitors, and to install and use machines purchased from said respondent corporation;
And in particular by any of the following means:
(a) Allowing or offering to allow such purchasers as part
payment of the purchase pr1ce of its own machines, such sums as
have been paid on contracts for the purchase of such competing
machines;
(b) Agreeing to indemnify or offering to indemnify such purchasers who breach their contracts for the purchase of competing machines against any loss which may accrue to them because of such breach.
It is further ordered, That the respondent Prosperity Company,
Inc., shall within thirty (30) days from the date of service of this
order, file with the Commission a report setting forth in detail the
manner and form in which it has complied with the order of the
Commission herein set forth.

294

FEDERAL TRADE COMMISSION DECISIONS.

Syllabus.

6F.T.O.

FEDERAL TRADE COMMISSION

v.
ARMSTRONG PAINT AND VARNISH "'WORKS, UNITED
STATES ROOFING PAPER AND PAINT FACTORIES, INCORPORATED, AND ABE HOCHMAN AND HARRY
GOLDFISH, CO-PARTNERS DOING BUSINESS UNDER
THE TRADE NAME OF ARMY AND NAVY STORES.
COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION 5
OF AN ACT OF CONGRESS APPROVED SEP1'E:r.IBER 26, 1914.

Docket 776--July 24, 1923.
SYLLABUS.

Where a corporation engaged In the manufacture of paints and varnishes
neither made :for the Army or Navy nor made In accordance with government specifications or requirements, and In the sale thereof to purchasers,
Including so·called Army and Navy Stores dealing In Army and Navy surplus supplies,
(a) Used the words "United States," or the abbreviation "U. S.," together with a picture of "Uncle Sam," In labels and nd,·ertislng matter
prepared by It at the request of Its customers for their use In marketing
the aforesaid products; and
(b) Used, at the. request of cuE>tomers, such legends as "U. S. House Paint,"
"U. S. Flat Wall Finish," etc., together with a picture of "Uncle Sam,"
In labeling Its products ; and
Where a customer of said corporation, a merchandising concern owning no
factory and also engaged In the sale to so-called Army and Navy Stores
of roofing papers not made for the government or in accordance with
its specifications, and of paints and varnishes usually made for 1t by
said corporation as aforesaid,
(c) Sold said products, similarly advertised and labeled (In the case of said
paints and varnishes) by the aforesaid corporation at Its direction; and
( 4) Used the words "United States 11 and "factory 11 as a part of Its corporate
name, and used said name In the labels prepared by said corporation at
Its request for said products, and In the advertisement and sale thereof,
and stated on Its letterheads and in Its advertisements that it was Its
policy to sell entirely direct, "cut out two or three profits and give the
savings to Its customers 11 ; with the capacity and tendency thereby to
deceive and mislead the public as to the advantages of dealing with It;
and

Where a firm engaged as Army and Navy Stores, or Army and Navy Goods
Stores, In the sale to the public. In various cities of surplus Army and
Navy supplies and also of ordinary commercial merchandise,
(e) Sold products procured :from said concern and from said corporation,
labeled as above set forth at its direction; and
(f) Falsely advertised and represented such products as government surplus;
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All with a capacity and tendency thereby to mislead and deceive the public
into believing that the aforesaid products were goods made for the government or In accordance with Its specifications, of high grade but sold at a
low price, due to the necessity of liquidating the large quantities of
supplies ordered for the Army and Navy:
Held, That such practices, under the circumstances set forth, constituted unfair methods of competition.

COMPLAINT.
Tl1e Federal Trade Commission having reason to believe, from n
preliminary investigation made by it, that Armstrong Paint & Varnish 'Vorks, United States Roofing Paper and Paint Factories, Inc.,
and Abe Hochman and Harry Goldfish, partners, doing business
under the trade name of Army & Navy Stores, hereinafter referred
to as respondents, have been and are using unfair methods of competition in commerce in violation of the provisions of Section 5 of an
Act of Congress approved September 26, 1914, entitled "An Act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes," and it appearing that a proceeding by it in
respect thereof would be to the interest of the public, issues this
complaint stating its charges in that respect on information and belief as follows:
PARAGRAPH 1. That the respondent, Armstrong Paint & Varnish
Works, is a corporation organized, existing and doing business under
and by virtue of the laws of the State of Illinois, with its principal
place of business in the city of Chicago, in the State of Illinois, and
is engaged in the business of manufacturing, labeling, and selling
paints and varnishes, and of causing the paints and varnishes so
sold to be transported from the State of Illinois through and into
other States of the United States to the purchasers thereof, and in
the conduct of such business is in direct and active competition with
other corporations, copartnerships, and individuals similarly engaged. That respondent, United States Roofing Paper and Paint
Factories, Inc., is a corporation organized, existing and doing business under and by virtue of the laws of the State of South Dakota,
with its principal place of business in the cities of Minneapolis and
St. Paul, in the State of Minnesota, and is engaged in the business
of selling paints, varnishes, roofing paper, and kindred products
throughout many States of the United States, and of causing its
pro<lucts so sold to be transported from the State of Minnesota
through and into other States of the United States to the purchasers
thereof, and in the conduct of such business is in direct and active
competition with other corporations, copartnerships, and individuals
similarly engaged. That the respondent, Abe Hochman and Harry
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Goldfish, constitute a partnership and carry on business under the
name of Army & Navy Stores, with places of business in the cities of
Minneapolis, 1\Iinn.; St. Louis, 1\Io.; Springfield, Ill., and Peoria,
Ill., and have been and are engaged in the sale of Army and Navy
surplus supplies purchased by them, and general commercial supplies
among which are paints, varnishes, roofing paper, and kindred products, throughout many of the States of the United States, and in
causing the merchandise and commodities so sold to be transported
from their places of business in Minnesota, Missouri, and Illinois
through and into other States of the United States to the purchasers
thereof, and in the conduct of such business are in direct and active
competition with other corporations, copartnerships, and individuals
similarly engaged.
PAR. 2. That respondent Armstrong Paint & Varnish Works, in
the course of its business as described in paragraph 1 hereof,
labels certain paints and varnishes, manufactured and sold by it,
as " U. S. Paint " and " U. S. Varnish "; that it reproduces upon
these labels a picture of the figure known as Uncle Sam and symbolic
of the United States. That it sells paint and varnish so labeled to
purchasers, including stores designated as Army and Navy Stores in
various States in the United States, and which it knows deal in,
and are held out generally as dealing in, Army and Navy supplies
and supplies made for, and according to specifications of, the Government of the United States, and which it knows offer to sell and
sell the said paints and varnishes under the above described labels
to the general purchasing public. That said paint and varnish are
not made for the Army or Navy or for, or according to specifications
of, the Government of the United States or any department or
branch thereof. That such labels are false and misleading and
are calculated to, and actually do, deceive and mislead the public
into the belief that the Government of the United States has, or
has hnd, some connection with the manufacture of the said paints and
varnishes. That said respondent places on certain of said labels at
the request of respondent, United States Roofing Paper and Paint
Factories, Inc., the words "United States Roofing Paper and Paint
Factories, Inc." thus indicating that said last named respondent
manufactured the paints and varnishes carrying said labels, whereas
in truth and in fact, said paint and varnish were manufactured by
respondent, Armstrong Paint & Varnish 'Vorks.
PAR. 3. That respondent, United States Roofing Paper and Paint
Factories, Inc., in the conduct of its business as described in paragraph 1 hereof, sells paint, varnish, roofing paper, and kindred
products which it labels, or causes to be labeled, "U. S." and on
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which labels it reproduces a picture of the figure known as Uncle
Sam and symbolic of the United States; that respondent advertises
said paint, varnish, and roofing paper as "U. S. Paint," "U. S.
Varnish," and " U. S. Roofing Paper," and by means of the reproduction of a picture of the figure known as Uncle Sam and
symbolic of the United States, in newspapers, magazines, and other
advertising mediums having a circulation in various States of the
United States, and in circulars sent by it from its places of business in the State of Minnesota through and into other States of the
United States to prospective customers. That said paint, varnish,
and roofing paper, labeled and advertised as described above, are
not made for the Army or Navy or for, or according to specifications of, the Government of the United States or any department
or branch thereof. That said paint and varnish is usually made for
respondent, United States Roofing Paper and Paint Factories, Inc.,
and thus labeled at said respondent's directions by respondent, Armstrong Paint & Varnish ·works; that such labeling and advertising
of said paint, varnish and roofing paper, especially when used in
connection with respondent's corporate name which appears on all
the labels and in all of the advertisements, have a tendency to, and
are calculated to, and actually do, deceive and mislead the public
into the belief that the Government of the United States has, or has
had, some connections with the commodities.
PAR. 4. That respondent, United States Roofing Paper and Paint
Factories, Inc., in the conduct of its business as described in paragraph 1 hereof, sells at wholesale to stores designU;ted as Army &
Navy Stores, and which it knows deal in, and are held out generally
as dealing in, Army and Navy surplus supplies, paint, varnish, and
roofing paper which it labels or causes to be labeled "U. S." and
on which labels is reproduced a picture of the figure known as Uncle
Sam and symbolic of the United States; that respondent's corporate name, United States Roofi~1g Paper and Paint Factories, Inc.,
appears on all said labels; that the paint, varnish, and roofing paper,
labeled as described above, are not Army or Navy surplus supP.lies,
or made for, or according to specifications of, the Government of
the United States or any department or branch thereof. That respondent knows that said paint, varnish, and roofing paper are sold
by and from these so-called Army & Navy Stores to the general
public. That said labels are calculated to, and actually do, deceive
and mislead the public into the belief that such supplies were made
for the Army or Navy or for, or according to specifications of, the
Government of the United States, and are of a high grade, but sold
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at a low priee on account of the necessity for liquidating the large
supply of said materials ordered for the Army and Navy.
PAR. 5. That respondent, United States Roofing Paper and Paint
Factories, Inc., represents by means of its corporate name, and by
statements and representations made on its letterheads, and in advertisements which it causes to be inserted in newspapers, magazines and other advertising mediums which have a circulation in
various States of the United States, and in circulars sent by it from
its places of business in the State of Minnesota through and into
other States of the United States to prospective customers, that it
is the manufacturer of the article sold by it; that among such
statements and representations are those to the effect that it is respondent's policy to sell entirely direct, cut out two or three profits
and give the saving to its customers, and that in formulating" U.S.
Paint" respondent had aimed to produce a paint that will insure
maximum durability and wear away gradually; that such statements and representations are false and misleading and are calculated to, and actually do, mislead and deceive purchasers into the
belief that when they buy from respondent, they are buying directly
from the manufacturer and thus eliminating the middleman's profit.
PAR. G. That respondents, Abe Hochman and Harry Goldfish,
partners, doing business under the trade name of Army & Navy
Stores, in the conduct of their business as described in paragraph 1
hereof, sell varnish, paint, and roofing paper, which are labeled,
and which they caused to be labeled, "U. S." and on which labels
is reproduced a picture of a figure known as Uncle Sam and
symbolic of the United States; that said respondents advertise said
varnish, paint and roofing paper, in newspapers, magazines and
other advertising mediums having a large circulation in various
States of the United States, and in circulars sent by them from
their places of business in Minnesota, Missouri, and Illinois through
and into other States of the United States to prospective customers,
as Army and Navy surplus varnish, paint, and roofing paper and as
varnish, paint, and roofing paper made for, and according to specifications of, the Government of the United States; that said respondents represent directly to customers that said varnish, paint
and roofing paper are Army and Navy surplus varnish, paint, and
roofing paper, and made for, and according to specifications of,
the Government of the United States. That said respondents obtain
said varnish, paint, and roofing paper thus labeled from the respondent, United States Roofing Paper and Paint Fn.ctories, Inc.,
and also from respondent, Armstrong Paint & Varnish "\Vorks,
which makes and thus labels it at the direction of respondents, Abe
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Hochman and Harry Goldfish, and respondents, Abe Hochman and
Harry Goldfish, know that it is not Army or Navy surplus paint
or varnish or roofing paper or paint or varnish or roofing paper
made for, or according to specifications of, the Government of the
United States. That said respondents, Abe Hochman and Harry
Goldfish, do not sell and never have sold Army and Navy surplus
varnish, paint and roofing paper or varnish or paint or roofing
paper made for, or according to specifications of, the Government
of the United States or any department or branch thereof. That
said labels, advertisements, and representations, especially when
taken in connection with the name under which respondents, Abe
Hochman and Harry Goldfish, operate, and the fact that they so
sell some Army and Navy surplus supplies, are false and misleading
and are calculated to, and actually do, deceive and mislead the
public into the belief that such varnish, paint and roofing paper
were made for the Army or Navy or for, or according to specifications of, the Government of the United States, and are of a high
grade, but sold at a low price because of the necessity for liquidating
the large supply of said materials ordered for the Army and Navy
of the United States.
PAR. 7. That since respondents, Abe Hochman and Harry Goldfish, hold themselves out to the public generally as dealers in such
merchandise, commodities, and supplies, and do business under the
name of Army & Navy Stores, the sale by them from such stores
of ordinary commercial merchandise, commodities, and supplies
without disclosing to the purchaser that such merchandise, commodities, and supplies are not Army or Navy surplus supplies and
were not made for, or according to specifications of, the Government
of the United States or any department or branch thereof, amounts
to a fraudulent representation, which is calculated to, and actually
does, deceive and mislead the public into the belief that such supplies were made for the Army or Navy or for, or accordi-ng to specifications of, the Government of the United States, and are of a
high grade, but sold at a low price because of the necessity for
liquidating the large supply of said materials ordered for the Army
and Navy of the United States.
PAR. 8. That by reason of the facts set out in the foregoing paragraphs of this complaint, the respondents, each and all of them,
have been and are using unfair methods of competition in commerce
within the intent and meaning of an Act of Congress approved
September 26, 1914, entitled "An Act to create a Federal Trade
Commission, to define its powers and duties, and for other purposes.''
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REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to an Act of Congress approved September 26, 1914,
the Federal Trade Commission issued and served its complaint upon
the respondents, Armstrong Paint and Varnish ·works, United f'tates
Roofing Paper and Paint Factories, Incorporated, Abe Hochman and
Harry Goldfish, copartners, doing business under the trade name of
the Army and Navy Stores, charging them and each of them with
unfair methods of competition in commerce in violation of said
Act.
Respondents having entered their appearance by their attorneys or
officers, and having filed their answers herein, hearings were had
before J. W. Bennett, an examiner of the Federal Trade Commission
theretofore duly appointed, and testimony and documentary evidence were thereupon offered and received in support of the allegations of the said complaint and in support of the allegations of said
answers of respondents, which evidence was duly recorded and duly
certified, and the Federal Trade Commission being now fully advised
in the premises, makes this its findings as to the facts and conclusion:
FINDINGS AS TO THE FACTS.

PARAGRAPH 1. Respondent Armstrong Paint and Varnish "\Vorks is
a corporation organized under and existing by virtue of the laws of
the State of Illinois, incorporated about 1910, with its principal
place of business in the city of Chicago, in said State, and is engaged
in the business of manufacturing, labeling, and selling paints and
varnish, and causing the paints and varnish so sold to be transported
from the State of Illinois through and into other States of the United
States to the purchasers thereof, and in the conduct of such business
is in direct and active competition with other corporations, copartnerships, and individuals similarly engaged.
PAR. 2. Respondent United States Roofing Paper and Paint Factories, Incorporated, is a corporation organized under and existing
by virtue of the laws of the State of South Dakota, incorporated in
December, 1918, or December, 1919, with its principal place of business in the city of :Minneapolis, State of Minnesota, and a branch
office and place of business in the city of St. Paul, in the State of
l\Iinnesota, and said respondent is engaged in the business of selling
paints, varnish, roofing paper, and kindred products in many States
of the United States and of causing its products so sold to be transported from the State of Minnesota through and into other States of
the United States to the purchasers thereof, and in the conduct of
~mch business is in direct and active competition with other corporations, copartnerships, and individuals similarly engaged.
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(a) Subsequent to the incorporation of respondent, United
States Roofing Paper and Pamt Factories, Incorporated, as
hereinabove set forth, said corporation, without reorganization,
and without changing its identity, caused its name to be changed
to United States Roofing & Paint Company, Incorporated, whiCh
latter company is a corporation organized under and existing by
virtue of the laws of the State of South Dakota, in every way
identical with said respondent, United States Roofing Paper
and Paint Factories, Incorporated, except in the matter of name,
and under the name of United States Roofing and Paint Company, Incorporated, said respondent, United States Roofin_g
Paper and Paint Factories, Incorporated, continued said business of selling paints, varnishes, roofing papers, and kindred
products throughout many States of the United States, as heremabove set forth.
PAR. 3. Respondents, Abe Hochman and Harry Goldfish, constitute a copartnership and carry on business under the name of Army
and Navy Stores, or Army and Navy Goods Store, to which is prefixed the name of the city in which said store is located, for instance: " St. Louis Army and Navy Goods Store" is the name
under which said Abe Hochman and said Harry Goldfish have done
business in the city of St. Louis, State of Missouri. Said Abe
Hochman a:nd Harry Goldfish, copartners, as hereinabove stated,
have or have had similar places o:f business, with similar names, in
the cities of Minneapolis, l\1inn., St. Louis, Mo., St. Joseph, Mo.,
Springfield, Ill., Peoria, Ill., and Buffalo, N. Y., and have been or
are engaged in the sale o:f Army and Navy surplus supplies purchased by them, and in the sale of general commercial supplies,
among which are paints, varnishes, roofing papers, and kindred
products, throughout many of the States of the United States, and in
causing the merchandise and commodities so sold to be transported
from their places of business in Minnesota and Missouri through and
into other States of the United States to purchasers thereof, and
in the conduct of such business are in direct and active competition
with other corporations, copartnerships, and individuals similarly
engaged.
PAR. 4. Respondent, Armstrong Paint and Varnish Works, in the
course of its business as described in paragraph 1 hereof, has labeled
certain paints and varnishes manufactured and sold by it "U. S.
House Paints,"" U. S. Ready-Mixed House Paints,"" U. S. Shingle
Stain," " U. S. Barn Paint," " U. S. Flat Wall Finish," etc.
(a) In connection with said names or designations mentioned
in this paragraph, respondent Armstrong Paint & Varnish
Works, has reproduced and reproduces upon said labels a picture of the figure known as " Uncle Sam," which is popularly
symbolic of the United States.
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(b) Respondent, Armstrong Paint and Varnish Works, has
sold and sells its paints and varnishes so labeled to purchasers,
including stores designated as Army and Navy Stores, in various
States of the United States, which stores it knows as having
dealt in and having been generally held out as dealing in Army
and Navy supplies and supplies made for or according to specifications of the Government of the United States,· which Army
and Navy Stores or Army and Navy Goods Stores it knows offer
to sell and do sell said paints and varnishes under the abovedescribed labels to the general purchasing public.
(c) Said paints and varnishes so made and sold by respondent,
Armstrong Paint & Varnish Works, are not made for the Army,
nor Na \'Y, nor for nor according to the specifications of the
United States nor of any department or branch thereof.
(d) Such labels so used upon goods so sold are false and misleading and have a tendency and capacity to deceive and mislead the public into the belief that the Government of the United
States has or has had some connection with the manufacture of
said paints and varnishes.
(e) Said respondent, .Armstrong Paint and Varnish ·works,
has placed and places said labels described in this paragraph
upon paints and other similar goods manufactured and sold by
it at the request of respondent, United States RoofinO' Paper
and Paint Factories, Incorporated (otherwise United States
Hoofing and Paint Company, Incorporated), and upon such
labels, in pursuance of said request, respondent, Armstrong
l,aint & Varnish 'Yorks has placed and places the words
"United States Roofing Paper and Paint Factories, Incorporated," thus indicating that said last namrd respondent has
manufactured the paints and varnishes carrying said labels,
when in truth and in fact, said paints and. varnishes were manufactured by respondent, Armstrong Paint & Varnish 'Yorks.
(f) Hespondent, Armstrong Paint and. Varnish Works, maintains in connection with its manufacturing plant, a printing
plant in which it prints said. labels mentioned in this paragraph,
whether said labels arc to he used at the request of rcspond.ent,
United States Roofing Paper and Paint Factories, Incorporated
(otherwise United States Hoofing and. Paint Company, IncorJ)Orated), or at the request of other customers. Uespondent,
Armstrong I'aint and Varnish Works also prints at the request
of respondent, United States Roofing Paper and Paint Factories,
Incorporated (otherwise United States Roofing nnd Paint Comlany, Incorporated), circulars advertising the good.s sold by said
ast named respondent and. containing names or d.esignations
identical with or similar to those placed upon the labels mentioned in this paragraph, together with the figure of "Uncle
Sam," symbolic of the United. States.

l
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paragraph 2 hereof, sells paints, varnishes, roofing papers, and
kindred products which it labels or causes to be labeled" U. S. House
Paint," "U. S. Rubber Roofing," "U. S. Slate Surface Roofing,"
" U. S. Shingle Pattern Slate Roofing," "U. S. Shingle Slabs," "U.
S. Building Papers," "U. S. Deadening Felt," "U. S. Creosote
Shingle Stain," "U. S. Asbestos Cement," "U. S. Floor & Utility
Varnish," "U. S. Brand Barn Paint," "U. S. Ready-Mixed House
Paint," "U. S. Inside Floor Paint," "U. S. Flat 'Vall Finish,"
"U. S. Shingle Stain,"" U. S. Barn Paint," etcetera, on which labels
it reproduces a picture of the figure known as "Uncle Sam" and
symbolic of the United States.
(a) Respondent advertises said paints, varnishes, and roofing
:papers so labeled under the names and designations mentioned
m this paragraph (and in such advertisements appear the reproduction of a picture of the figure known as "Uncle Sam"
and symbolic of the United States), and in the newspapers,
magazines, and other advertisin~ mediums of general circulation
in several States of the United btates and in circulars sent by it
from its place of business in the State of Minnesota through
and into other States of the United States, to customers and
prosJ?ecti ve customers.
(b) Said paints, varnishes, and roofing papers labeled and
advertised as described in this paragraph are not made for the
Army, nor Navy, nor for nor according to specifications of the
Government of the United States, nor of any department or
branch thereof. Said paints and varnishes are usually made for
respondent, United States Roofing Paper and Paint Factories,
Incorporated (otherwise United States Roofing and Paint Company, Incorporated), and thus labeled at said respondent's direction, by respondent, Armstrong Paint and Varnish 'Vorks.
(c) Such labeling and advertising of said paints, varnishes,
and roofin"' papers, especinlly when usl.'d in connection with
respondent~ corporate name, which appears on all such labels
and in all such advertisements, have a tendency and capacity to
deceive and mislead the public into the belief that the Government of the United States has or has had some connection with
such commodities.
PAn. G. Respondent, United States Roofing Paper and Paint Factories, Incorporated (otherwise United States Roofing and Paint
~ompany, Incorporated), in the conduct of its business as described
ll1 paragraphs 2 and 5 hereof, sells at wholesale to stores designated
as Army and Navy Stores, or Army and Navy Goods Stores, as
~nore fully set forth in paragraph 3 hereof, which stores it knows deal
In and are held out generally as dealing in Army and Navy surplus
supplies, paints, varnishes, and roofmg papers.
,(a) Said paints, varnishes, and roofing papers so sold to
sa1d Army and Navy Stores, or Army and Navy Goods Stores,
86727°-25-voL 6---21
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by respondent, United States Roofing Paper and Paint Factories, Incorporated (otherwise United States Roofing and
Paint Company,. Incorporated), are labele8. with uames or designations bearing the letters "u. s.," on which labels is reproduced a picture of the figure. known as" Uncle Sam" and symbolic of the United States. Respondent's corporate na~e,
United States Roofing Paper and Paint Factories, Incorporated
(otherwise United States Roofing and Paint Company, Incorporated), appears on all said labels.
(b) Said paints, varnishes, and roofing papers so labeled and
sold as described in this paragraph, are not Army nor Navy
supplies, nor made for nor in accordance with specifications of
the Government of the United States, nor of any department
or branch thereof.
(c) Respondent, United States Roofin(J' Paper and Paint Factories, Incorporated (otherwise United States Roofing and
Paint Company, Incorporated), knows that said paints, varnishes, and roofing papers are sold by and from these so-called
Army and Navy Stores, or Army and Navy Goods Stores, to the
general_public.
(d) Said labels used as set forth in this paragraph are false
and misleading and have the capacity and tendency to mislead
and deceive the public into the belief that such supplies were
made for the Army or Navy, or for or according to the specifications of the Government of the United States and are of a
high grade.
PAR. 7. Respondent, United States Roofing Paper and Paint Factories, Incorporated (otherwise United States Roofing and Paint
Company, Incorporated), has represented by means of its corporate
name and by statements and representations made on its letterheads
and advertisements which it causes to be placed in newspapers, magazines, and other advertising mediums in general circulation in several States of the United States and in circulars sent by it from its
places of business in the State of Minnesota through and into other
States of the United States to customers and prospective customers,
that it is the manufacturer of the article sold by it.
(a) Among such statements of respondent, United States
Roonng Paper and Paint Factories, Incorporated (otherwise
United States Roofing and Paint Company, Incorporated), are
statements and representations to the effect that it is respondent's
policy to sell entirely direct, " cut out two or three profits and
give the savings to its customers."
(b) In truth and in fact respondent, United States R·oofin~
Paper and Paint Factories, Incorporated (otherwise Unitea
States Roofing and Paper Company, Incorporated), is a merchandising concern only and had no factory whatever.
(c) Such statements and representations as are made by respondent, United States Roofing Paper and Paint Factories,
Incorporated (otherwise United States Roofing and Paint Com-
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pany, Incorporated), as set forth in this paragraph, are false
and misleadmg and have the capacity and tendency to deceive
and mislead the public into the belief that when they are buying
from respondent they are buying directly from the manufacturer and thus eliminating the middleman 1s profit.
PAR. 8. Respondents, Abe Hochman and Harry Goldfish, copartners, doing business under the trade name of Army and Navy
Stores, or Army and Navy Goods Stores, in the conduct of their
business, as described in paragraph 3 hereof, sell varnishes, paints,
rmd roofing papers which are labeled with names or designations
bearing the symbol or abbreviation " u. s.," and on which labels
is reproduced a picture of the figure known as "Uncle Sam" and
symbolic of the United States, and more particularly described in
paragraphs 4 and 5 hereof.
(a) Said respondents advertise said varnishes, paints and
roofing papers in newspapers, magazines, and other advertising
mediums having a large circulation in several States of the
United States as Army and Navy surplus varnishes, paints,
and roofing papers.
(b) Said respondents, Abe Hochman and Harry Goldfish,
doing business as Army and Navy Stores, or Army and Navy
Goods Stores, represent to customers or visitors to said stores,
that said varnishes, paints, and roofing papers are Army surplus goods.
{c) Said respondents, Abe Hochman and Harry Goldfish,
doing business as Army and Navy Stores, or Army and Navy
Goods Stores, obtain said varnishes, paints, and roofing papers
so labeled from respondent, United States Roofing Paper and
Paint Factories, Incorporated (otherwise lmown as United
States Roofing and Punt Company, Incorporated) and also
from respondent, Armstrong P;nnt and Varnish Works, which
latter respondent makes and thus labels said goods at the direction of respondents, Abe Hochman and Harry Goldfish, in
business as Army and Navy Stores, or Army and Navy Goods
Stores, and said last named respondents know that it is not
Army nor Navy surplus paint, varnish, or roofing paper, nor
paint, varnish, or roofing paper made for, nor according to
specifications of the Government of the United States. Said
respondents, Abe Hochman and Harry Goldfish, do not sell and
have never sold Army and Navy surplus varnish, paint or
roofing paper, nor varnish, paint, nor roofing paper made for
the Government of the United States, nor any department or
branch thereof.
(d) Said labels, advertisements and representations, especially when taken in connection with the firm name under whtch
respondents, Abe Hochman and Harry Goldfish operate, and
the fact that they do sell some army and navy surplus supplies,
are false and misleading and have the capacity and tendency to
deceive and mislead the public into the belief that such var-
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nishes, paints, and roofing papers were made for the Army or
Navy or for or according to the specifications of the Government of the United States and are of a high grade.
PAR. 9. During the period in which responde~ts, Abe Hochman
and Harry Goldfish, copartners; doing business under the name of
Army and Navy Stores, or Army and Navy Goods Stores, and
United States Roofing Paper and Paint Factories, Incorporated
(otherwise United States Roofing and Paint Company, Incorporated), have been engaged in business, and more especially since the
close of the Great ·war in November, 1918, the Government of the
United States, as is well known by said respondents, and by the
public generally, has been disposing of large quantities of surplus
Army and Navy stores, and portions of such surplus have been offered for sale in several cities of the United States in stores doing
business under the name and style of "Army and Navy Stores," or
"Army and Navy Goods Stores," so that the public may be led to
believe from its knowledge of such circumstances and conditions
and from the name or names under which such stores are doing business that such stores actually do sell exclusively Army and Navy
surplus goods or goods made for the Government of the United
States, and/or in accordance with specifications prepared by the
Government or some department or bureau thereof.
(a) In such circumstances and under such conditions the sale
by respondents, Abe Hochman and Harry Goldfish, in stores or
from stores known as Arm;r and Navy Stores, or Army and
Navy Goods Stores, of ordmary commercial merchandise, not
Army or Navy supplies, nor Government commodities, without
disclosing to the purchasers that such goods, supplies, or commodities are not Army nor. NavY. surplus supplies and were not
made for nor according to speCifications of the Government of
the United States or any department or branch thereof amounts
to a fraudulent and misleading representation, which has the
capacity and tendency to mislead and deceive the public into the
belief that said supplies were made for the Army or Navy or for
and in accordance with the specifications of the United States
and are of a high grade 1 but are sold at a low price because of
the necessity of liquidatmg the large supply of such materials
ordered for the Army and Navy of the United States.
PAR. 10. During the period in which res:pondent, United States
Roofing Paper and Paint Factories, Incorporated (otherwise United
States Roofing and Paint Company, Incorporated), has been in business as a corporation, as well as during the period in which respondent, Armstrong Paint and Varnish 'Vorks, has been manufacturing and labeling paints, varnishes, and like commodities
offered for sale and sold in interstate commerce by respondents
herein, with the names, designations, or descriptions" United States"
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or the symbols or abbreviations " U. S."; all in connection with a
picture of the figure known as "Uncle Sn.m" and symbolic of the
United States, the Government of the United States, as is well
known by respondents and by the public generally, has been disposing of large quantities of surplus Army and Navy stores, and
portions of such surplus have been offered for sale in several cities
of the United States in stores doing business under the name and
style of Army and Navy Stores or Army and Navy Goods Stores.
(a) In such circumstances and under such conditions such
labels have and have had the capacity and tendency to mislead
and deceive customers and consumers into the belief that said
words and symbols in connection with such figure upon said
labels indicate that all such commodities so labeled have been
and are actually Army and Navy surplus goods, or goods made
for the Government of the United States and/or in accordance
with specifications prepared by the Government, or some department or bureau thereof, more especially wheR such goods
have been and are sold through or from stores known as Army
and Navy Stores or Army and Navy Goods Stores.
CONCLUSION.

The practices of said respondents and each of them under the
conditions and circumstances described in the foregoing findings
are unfair methods of competition in commerce and constitute a
violation of the Act of Congress approved September 26, 1914, entitled "An Act to create a Federal Trade Commission, to define its
powers and duties and for other purposes."
ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commission upon the complaint of the. Commission, the answers of
respondents, the testimony and documentary evidence offered and
received, and the briefs and arguments of counsel for the respective parties hereto, and the Commission having made its findings
and conclusion that the respondents have and each of them has
violated the provisions of an Act of Congress approved September
26, 1914, entitled "An Act to create a Federal Trade Commission,
to define its powers and duties, and for other purposes,"
Therefore it is now ordered, That respondent Armstrong Paint &
Varnish '\Vorks, a corporation organized under and existing by virtue
of the laws of the State of Illinois, its officers, directors, agents,
servants, and employees do cease and desist: ·
(1) From using the words "United States" or the symbol
or abbreviation thereof " U. S." or a picture of the figure known
as "Uncle Sam" which by custom and general usage has be-
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come well-known as symbolic of the United States either in
combination or alone, m advertising matter or labels or otherwise, as describing commodities as having been purchased from
or manufactured for, or by, the Government of the United
States, when such commodities have not in fact been purchased
from, or manufactured for; or by, the Government of the United
States.
(2) From selling or offering: for sale by means of labeling,
designating, or otherwise descnbing or advertising a commoditr,
as " U. S. House Paint," "U. S. Floor or Utility Varnish,'
or by using words of similar import, as having been purchased
from or manufactured for, or by, the Government of the United
States, when such commodities have not in fact been purchased
from, or manufactured for, or by, the Government of the United
States.
It is further ordered. That respondent, United States Roofing
Paper and Paint Factories, Incorporated (otherwise United States
Roofing Pap~r Company, Incorporated), a corporation organized
under and doing business by virtue of the laws of the State of
South Dakota, its officers, directors, agents, servants, and employees
do cease and desist:
(1) From using the words "United States" or the symbol
or abbreviation thereof " u. s.," or a picture of the figure known
as" Uncle Sam" which by custom and general usage has become
well known as symbolic of the United States either in combination or alone, in advertising matter or labels or otherwise, as
describing commodities as having been purchased from, or
manufactured for, or by, the Government of the United States,
when such commodities have not in fact been purchased from,
or manufactured for, or by, the Government of the United
States.
(2) From selJing or oiTfring for sale by means of labeling,
designating, or otherwise descnbin_g or advertising a commodity
as " U. S. House Paint," "U. S. li loor or Utility Varnish," or
by using words of similar import, as having been purchased
from or manufactured for, or by, the Government of the United
States, when such commodities have not in fact been purchased
from, or manufactured for, or by, the Government of the United
States.
(3) From using in its firm name or on labels, or advertising
or otherwise the word " Factories " or words of similar import
in connection with stateml:'nts indicating or representin~ that
by reason of purchasing paints, varnish or roofing from 1t customers save, or can save, costs or profits otherwise and ordinarily
required by intermediary dealers unless respondent is in fact a
manufacturer, and. not itself an intermediary dealer.
It is further ordered, That respondents, Abe Hochman and Harry
Goldfish doing business under the name Army and Navy Stores or
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Army and Navy Goods Stores; and each of them, their agents,
servants and employees do cease and desist:
(1) From using the words" United States" or the symbol or
abbreviation thereof "u. s.," or a picture of the figure known
as "Uncle Sam" which by custom and general usage has become well known as symbolic of the United States either in
combination or alone, in advertising matter or labels or otherwise, as describing commodities as having been purchased from,
or manufactured for, or b:y, the Government of the United
States, when such commodities have not in fact been purchased
from, or manufactured for, or by, the Government of the
United States.
(2) From selling or offering for sale by means of labeling,
designating or otherwise describing or advertising a commodity
as " U. S. House Paint," "U. S. Floor or Utility Varnish," or
by using words of similar import, as having been purchased
from or manufactured for, or by the Government of the United
States, when such commodities have not in fact been purchased
from, or manufactured for or by the Government of the United
States.
(3) From selling or offering for sale in "Arm:y and Navy
Stores" or otherwise, either by means of advertising, designating or otherwise describing or representing, directly or indirectly a commodity as surplus Government supplies, or Government supplies when such commodities have not been rurchased from, or manufactured by, or for the Government o the
United States.
It is further ordered, That respondents and each of them within
sixty (60) days after the service upon them of this order, file with
the Commission a report in writing setting forth in detail the manner and form in which they have complied with the order to cease
and desist hereinbefore set forth, to which reports should be attached copies of all labels, circulars or other advertisements issued
and circulated by respondents respectively in several States of the
United States or attached to goods sold or offered for sale by the
respondents in interstate commerce.
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FEDERAL TRADE COMMISSION
v.
BUTTERICK COMPANY, ~EDERAL PUBLISHING COMPANY, STANDARD FASHION COMPANY, BUTTERICK
PUBLISHING COMPANY, NEW IDEA PATTERN COMPANY, AND DESIGNER PUBLISHING COMPANY, INC.
COMPLAINT IN THE MATI'ER OF THE ALLEGED VIOLATION OF SECTION II
OF AN ACT OF CONGRESS APPROVED SEPTEMBER 20, 1914, AND OF SECTION 3 OF Ali ACT OF CONGRESS APPROVED OCTOBER 111, 1914.

Docket 594-August 14, 1923.
SYLLABUS.

Where certain noncompetitive corporations engaged ln the manufacture and
sale of paper patterns to a substantial proportion of all the merchants of
the country avallable for the distribution and sale of such products, In tllelr
contracts of sale-(G) Required the merchant or distributor purchaser to agree to sell said pat·
terns only at the prices fixed thereon by the selling corporation, and to
observe said agreement; and
(b) Required the merchant or distributor purchaser to agree not to sell on
his premises the patterns of any other manufacturer, and to observe said
agreement;
With the effect of substantially lessening competition and tending to create a
monopoly:
Ileld, That the use of such contracts, under the circumstances l'!et forth, 'con·
stltuted an unfair method of competition In violation of Section 5 of an
Act of Congress approved September 2G, 1!>14, and a violation of Section
3 of an Act of Congress approved October 15, 1914.

COMPLAINT.

I.
The Federal Trade Commission having reason to believe, from a
preliminary investigation made by it, that the Dutterick Company,
the Federal Publishing Company, the Standard Fashion Company,
the Dutterick Publishing Company, the New Idea Pattern Company,
and Designer Publishing Company, hereinafter referred to as the
respondents, have been and now n.re using unfair methods of competition in interstate commerce in violation of the provisions of
Section 5 of an Act of Congress approved September 26, 1914, entitled "An Act to create a Federal Trade Commission, to define its
DOwers and duties, and for other purposes," and it appearing that a
proceeding by it in respect thereof would be to the interest of the
public, issues this complaint stating its charges in that respect upon
information and belief as follows:
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PARAGRAPH 1. That Butterick Company1 Butterick Publishing
Company, Standard Fashion Company, New Idea Pattern Company,
and Designer Publishing Company are corporations organized and
existing under the laws of the State of New York; that Designer
Publishing Company is a consolidation of and successor to Standard
Fashion Company and New Idea Pattern Company; that Federal
Publishing Company is a corporation organized and existing under
the laws of the State of New Jersey and that each of said respondents has an office and its principal place of business in New York
City, N.Y.
PAR. 2. That Federal Publishing Company owns and controls all
the issued and outstanding capital stock of Butterick Publishing
Company a.nd Standard Fashion Company; that Butterick Company
owns and controls all the issued and outstanding capital stock of
Federal Publishing Company and New Idea Pattern Company and
likewise owns or controls all the issued and outstanding capital stock
of Designer Publishing Company; that Butterick Publishing Company a.nd Designer Publishing Company as the consolidation of and
successor to Standard Fashion Company and New Idea Pattern Company, are each engaged in the manufacture and sale in interstate
commerce, of paper dress patterns of women's and children's garments and in the publication and distribution in interstate commerce
of periodicals and catalogues advertising and illustrating such patterns, and that in the conduct of such business the last-named respondents are operated, directed, and controlled by Federal Publishing Company and Butterick Company.
PAn. 3. That the manufacture and sale of paper patterns for
women's and children's garments is practically dependent upon
their distribution to the consumer through the medium of retail dry
goods stores in which such patterns are carried as staple articles of
trade; that each and all of the respondents are in competition with
other producers of such patterns, but not with each other, for the
dry goods stores which act as centers of distribution and for purchasers of such patterns from the stores.
PAn. 4. That the sale of paper dress patterns is a valuable and important asset to a retail dry goods dealer, as it tends toward the
sale of the goods from which such patterns are made up and to increase the business of the store, particularly when the dress patterns
are extensively advertised by their manufacturers.
PAn. 5. That one of the practices of respondents is to fix a price
for the resale of their patterns, in pursuance of which they have .
severally but in common action entered into written contracts with
about twenty thousand retail dry goods dealers throughout the
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United States, each contract binding the dry goods retailer to maintain the resale price, which practice the respondents enforce by refusing to sell their patterns to dealers who refuse to enter into such
contracts.
PAR. 6. That another of the practices of respondents is to exclude
the patterns of their competitors from the dry goods stores in which
their own patterns are on sale, in pursuance of which they have
severally but in common action entered into written contracts with
about twenty thousand retail dry goods dealers throughout the
United States, each contract binding the dry goods retailer not to
sell or permit the sale of any competitor's patterns on the premises,
which practice the respondents enforce by threats to refuse and by
refusals to sell its patterns to the dry goods retailers who refuse to
enter into such contracts or be bound thereby, having entered into
such contracts, and as well by threats of suits and institution of suits
for damages.
PAR. 7. That the use by each and all of said respondents severally
and in their common action of either and both of the above mentioned practices is an unfair method of competition in commerce
within the meaning of Section 5 of an act of Congress entitled "An
Act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes," approved September 26, 1914.

II.
The Federal Trade Commission having reason to believe, from a
preliminary investigation made by it, that the Butterick Company,
the Federal Publishing Company, the Standard Fashion Company,
the Butterick Publishing Company, the New Idea Pattern Company,
and Designer Publishing Company, hereinafter referred to as the
respondents, have been and now are violating the provisions of Section 3 of an Act of Congress approved October 15, 1914, entitled
"An Act to supplement existing laws against unlawful restraints and
monopolies, and for other purposes," issues this complaint, stating
its charges in that respect on information and belief as follows:
PARAORArii 1. That the several recitals of paragraphs 1 to 6, inclusive, are hereby charged as fully and completely as though the
said several paragraphs were herein repeated verbatim.
PAR. 2. That the actions and doings of the said respondents severally and in their common interest, hereinabove referred to and recited
may be to substantially lessen competition and tend to create a monopoly in the line of commerce therein described, contrary to the
intent and meaning of Section 3 of the Act of Congress entitled "An
Act to supplement existing laws against unlawful restraints and
monopolies, and for other purposes," approved October HS, 1914.
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REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
The Federal Trade Commission having issued and served its
complaint herein, wherein it is alleged that it had reason to believe
that the above-named respondents have been and now are using unfair methods of competition in interstate commerce in violation of
Section 5 of an Act of Congress approved September 26, 1914, entitled "An Act to create a Federal Trade Commission, to define its
powers and duties, and for other purposes"; and that the said
respondents have been and are violating the provisions of Section
3 of an Act of Congress approved October 15, 1914, entitled "An
Act to supplement existing laws against unlawful restraints and
monopolies, and for other purposes"; and that a proceeding by
it as to such alleged violation of Section 5 of the Act of September
26, 1914, would be to the interest of the public; and fully stated its
charges in that respect; and respondents having entered their appearances by their attorneys and having duly filed their answer;
and testimony in said proceedings having been taken before an
<'xaminer of the Commission, and thereupon this case came on for
tinal hearing and the Commission having heard argument of counsel
and having duly considered the record and being now fully advised
iu the premises, makes this its findings as to the facts and conclusion.
FINDINGS AS TO 'filE FACTS.

1. The respondents, the Dutterick Company, the Butterick Publishing Company, the Standard Fashion Company, the
New Idea Pattern Company, and the Designer Publishing Company,
Inc., are corporations organized and existing under the laws of the
Rtate of New York, and the respondent, the Federal Publishing
Company, is a corporation organized and existing under the laws
ofthe State of New Jersey.
The office and place of business of each of the said respondents,
except the New Idea Pattern Company, is in the Butterick Building,
No. 223 Spring Street, New York City; the principal office and
place of business of the New Idea Pattern Company is 236 Broadway, New York, N. Y.
The Federal Publishing Company owns all the capital stock of
the Dutterick Publishing Company, except certain qualifying shares
and one-half of the capital stock of the Designer Publishing Company, Inc., except certain qualifying shares.
The Dutterick Company owns all of the capital stock of the Federal Publishing Company, except certain qualifying shares and onePARAGRAPH
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half of the capital stock of the Designer Publishing Company,
Inc., except certain qualifying shares.
On the 7th day of January, 1920, the respondents Standard
Fashion Company and the Ne~ Idea Pattern Company were consolidated as the Designer Publishing Company, Inc., and the said
Designer Publishing Company, Inc., succeeded to the business,
property, assets, contracts, and interests of every kind and nature
of the said Standard Fashion Company and the New Idea Pattern
Company.
PAR. 2. By reason of common stock ownership mentioned in paragraph 1 hereof the respondents are not in ultimate competition with
each other, and by reason of their ownership of the capital stock of
the Standard Fashion Company, the New Idea Pattern Company,
the Designer Publishing Company, Inc., and the Butterick Publishing Company, the respondents, the Butterick Company and the
Federal Publishing Company, elect the directors who control the
business activities of each of said respondents, the Butterick Publishing Company and the Designer Publishing Company, Inc., and
while they existed, controlled the Standard Fashion Company and
the New Idea Pattern Company.
PAR. 3. The term " pattern," as hereinafter used, means one of
the paper patterns which are manufactured by all concerns engaged
in the industry and which are put up in envelopes and sold to the
purchasing public in that form. These patterns are distributed to
the user, the consuming public, through department stores, dry
goods stores, and other stores, in cities, towns, and villages,
throughout the United States and through the mail to purchasers
in the country districts, and the term "distributor," as hereinafter
used, refers to department stores, dry goods stores, and other stores
where patterns are sold at retail to the public.
PAR. 4. The sale of paper dress patterns is a valuable and important asset to a retail dry goods dealer, as it tends toward the
sale of the goods from which such patterns are made up, and to increase the business of the store, particularly when the dress patterns
are e~tensively advertised by their manufacturers.
PAR. 5. There are in the United States approximately 132,000
cities, towns, and villages. Of this number 287 contain 25,000 inhabitants or more; 259 contain 10,000 to 25,000; 721 contain 5,000
to 10,000; and 4,808 contain from 1,000 to 5,000 inhabitants, and it is
not found advisable by the pattern companies engaged in manufacturing and selling patterns to have a distributor in places with Jess
than 1,000 trading inhabitants, although in the west some towns or
villages with 500 inhabitants have a distributor for one or more of
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tlre manufacturers engaged in the pattern industry, because said
town or village is the center of a trading district.
PAR. 6. Prior to the organization of the Designer Publishing
Company, Inc., the Standard Fashion Company and the New Idea
Pattern Company were each engaged in the business of manufacturing and selling patterns and in the course of such business said respondents each maintained a factory in the city of New York, State
of New York, in which patterns were designed, manufactured, and
prepared for shipment to distributors and purchasers thereof, and
_since the organization of the Designer Publishing Company, Inc.,
as tl1e successor of Standard Fashion Company and the New Idea
Pattern Company, the Designer Publishing Company, Inc., has
been engaged in like business, and in the course of such business it
has maintained and operated in the city of New York, in the State
of New York, a factory in which it designs, makes, and prepares
patterns for shipment to distributors and purchasers thereof.
The Standard Fashion Company and the New Idea Pattern
Company, prior to the organization of the Designer Prlblishing
Company, Inc., and the Designer Publishing Company since its
organization each in the course of its business sold products to distributors and purchasers thereof located in States other than the
State of New York, and pursuant to such sales caused such products to be transported by common carriers from the State of New
York through and into States of the United States other than the
State of New York and into the Di-strict of Columbia to distributors
or purchasers thereof.
The Butterick Publishing Company is engaged in the business of
manufacturing and selling patterns and in the course of its business
maintains in the city of New York, and State of New York, a factory
in which such patterns are designed, manufactured, and prepared
for shipment to distributors and purchasers thereof, and said respondent sells products to distributors and purchasers located in
States other than the State of New York and causes said products
to be transported by common carriers from the State of New York
through and into many States of the United States and the District
of Columbia to such distributors and purchasers.
The success of the business of manufacturing and selling patterns
depends upon their distribution to the consumers by retail stores in
which are sold piece goods from which women's and children's garments can be made and each of the respondents is in active competition with other producers of patterns in securing such retail stores
to act as distributors for its product.
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PAn. 7. There are in the United States approximately 50,000 mer·
chants available for the sale of patterns. Of this number the respondent, Butterick Publishing Company, in the course of its business contracted with approximately 9,500 of such merchants under
contracts of which true specimen copies are in evidence (Com. Ex.
A, B and B-1), and which said contracts are in the following words
and figures, to wit:
EXHilliT A

-------------------- 19 __ __

TUE BUTTEBICK PUBLISHINO Co.,
Butterick Building, New Yot·k, N. Y.
GENTLEMEN: Please sell and dellver to the undersigned purchaser, f. o. b.
New York City, or at your Branch Office in----------------- the following
goods and merchandise:
Butterlck Patterns: An assortment of the new issues each month averaging
net. Additional Patterns, as ordered. Discount, singly or in
quantity, 50 per cent from retail prices.

$------------

------ Section of Tills, ------ holes each, at ------- cents per hole.
------------ Ruled Postal Cards, at ------- cents each, addressed to you or
your Branch Office, for ordering Patterns.
Buttet·lck Fashion Sheets, monthly, as follows, beginning with ------- Issue,
19____ ,
JanuarY----------------------------·
Febt·uary
----------------------- ----·
l\Iarch _____________________________
_
April------------------------------·
l\Iny _______________________________ _

JulY-------------------------------August _____________________________ .
September--------------------------·
October----------------------------November
__________________________ _
l)ecember __________________________ _

June-------------------------------!'rice, $1.00 per hundred. On lots ot 500 or more of an Issue, purchaser's
advertisement printed on front page at an extra charge ot $1.00 per lot. On
lots ot not' less than 250 ot an issue, purchns4!rs business card printed on
front space at -an extra charge ot 50 cents per lot. Smaller quantities furnished with a blank space for a hand stamp. No advertisement printed on
less than fJOO of an Issue, and no business card printed on less than 250 ot
an Issue.
One Rubber Hand Stamp, three lines, with Ink pad, $1.00 Counter Catalogue,
Pamphlet Edition: One subscription beginning with --------- Issue, 1!) ____ ,
at $1.50 per annum.
Publications, us follows, at regular net prices, these quantities subject
to modification:
Jan. Feb. Mar. ,,pr. May June July Aur.: Sept. Oct. Nov. Dec.
The Delineator .••••• ·----- --···· ···--- •••..• -·-··· •••••• ··---- --···· ••••••••••••••••••.•.•••

~~~~~:~~ ~~~;:~:: :::::: :::::: :::::: :::::: :::::: :::::: :::::: :::::: :::::: :::::: :::::: ::::::
(For Embroidery, braiding, etc.)

NOTE.-Unsold copies of THJt DELINP:ATOR AND BUTTERICK QUARTF.RT.Y nre
returnable for cnsh credit at cost.
·
Signs: -------- Outdoor nnd -------- Indoor. Send with first shipment.
These signs are consigned and remain your property,
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Shipping Directions: First shipment by --------- 1\lonthly goods
by -----------Transportation charges on all goods ordered or returned, payable by purchaser. All goods ordered (except the Subscription to the Counter Catalogue,
and the Fashion Sheets, which are payable yearly In advance), will be paid
for on or before the 15th of the month following their shipment.
The Patterns discarded from your catalogue will be exchangeable during
tht> months of January and July for new pateros at nine-tenths of the sum
paid for them, and all Patterns on hand at the expiration of the term of this
order will be returnable for repurchase at three-quarters of cost In cash, If
delivered to your New York office In good condition, payable within one
month from date of delivery.
The undersigned agrees to receive and distribute gratuitously, regularly as issued, the Butterlck Fashion Sheets during the term of this order; to use
best endeavors to advance the sale of Butterlck Patterns; not to sell, or permit
to be sold, on the premises of the undersigned during the term of this agreement, any other make of patterns; not to sell Butterlck Patterns except at
label prices and to conserve your Interests at all times.
This order Is to continue In force for a term of three years from date, and
from year to year thereafter until It shall be terminated by either party givIng the other a three months' terminating notice In writing, at the expiration
of any contract period, or within thirty days thereafter, this order to remain
In force during said three months.
Failure or neglect by either party to perform any provision of this agreement will, at the option of the other, release the other party from all obllgatlorts hereunder.
Purchaser's Narne_----------------------------Jlddress-----------------------------

We accept the above contract order, and hereby sell and agree to sell the
goods specified upon the terms and conditions above set forth.
THE BUTTEBICK PUBLISHING COMPANY,
Dy-----------EXHIBIT B

Tars AGREEMENT, made this - - - day of - - - - - - - • 19__ , between THE
BUTTF.RICK PUBLISHING COMPANY, of New York, N. Y., party of the first part,
and - - - - - of - - - - - party of the second part, witnesseth :
THAT THE PARTY OF THE FmST PART AGREES: To grant, and does hereby grant,
to the party of the second part the right to act as Special Agent for the sale
of its Patterns In the ------- of --------• State of -------; To sell
and dellver f. o. b. New York, or at Its Branch office In -------- to said
Party of the second part, Patterns at 50 per cent of retail prices, and advertising matter at the prices specified on the reverse side hereof; To allow said
Party of the second part to rPturn twice during each year (in January or February and In July or August) at nine-tenths of the sum paid for them, Patterns purchasro hereunder In exchange for new Patterns to be shipped thereafter but not In exchange for other goods than Patterns; to permit the sum
ot - - - - Dollars, part of the purchase price of patterns, to stand unpaid on
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its books as a "Standing Credit" to bear Interest at 5 per cent per annum,
payable semiannually on January 15 and July 15 of each year, and to become
due and payable on the termination of this agreement, either by regular notice
or otherwise.
THAT THE PARTY OF THE SECOND PART AGREES, In COUS[(leration thereof: To
purchase from the party of the first part, and to keep on hand for sale at all
times during the period this agreement continues in force, Patterns to the
amount of ------ Dollars, at 50 per cent of retail prices; To allow said party
Qf the first part, or any party delegated by It, to examine and take account of
the Pattern Stock at any time it may desire; To purchase for free distribution
Fashion Sheets from the party of the first part to a number not less than
------ Sheets of nutterlck Fashions per annum; To pay to the party of the
first part, for Patterns to be furnished by it as original stock, the sum of
--------- dollars, as follows ----------------------------------------And to pay for other goods purchased from said party of the first part on or
before the fifteenth day of the month succeeding the mouth of purchase; To
pay transportation on goods ordered or returned; To keep the Patterns on the
ground floor of the building; To give or cause to be given by a lady attendant
proper attention to the sale of the Patterns; To conserve the best interests
of the party of the first part at all times ; not to sell or permit to be sold on the
premises of the party of the second part during the term of this contract,
any other make of patterns; not to seliiButterick Patterns except at label
prices; and not to remove the Pattern stock from its original location nor to
assign it or the agency without the written consent of the party of the fit•st
part.
THAT IT IS MUTUALLY AGREED: This agreement shall remain In force for the
term of two years from date and from year to year thereafter untll It shall
be terminated In the following manner: At any time within 30 days after the
expiration of any contract term as herein specltled, either party may give the
other a notice, In writing, of a desire to terminate the agreement, and upon
the expiration of 6 months following such notice, or within 1 week-either
before or after-said expiration, all Patterns held by party of the second
part shall be returned to party of the first part at its General Office in New
York; and If all the provisions of this agreement shall have been performed
by party of the second part, the party of t11e first part shall pay to said party
of the second part, In current funds, within 30 days of the time of tlellvery to
It of said Patterns, three-fourths of the amount charged for the same, but
patterns returned, either for exchange or for redemption at the termination
of the agreement, must have been procured dit·ect from the party of the first
part, and not throttgh any other party; and Patterns stamped or marked (otherwise than by mark affixed by party of the first part ot the time of sale),
wet, opened or ln any way damaged or defaced, shall not be returnable.
Failure or neglect to perform the provisions of this agreement by either
party shall, at the option of the other, release said other party from all
obligations hereunder; nnd failure to require complkmce with the strict
letter bf this agreement shall not constitute a waiver of any condition of the
agreement, nor forfeit nor prejudice any rights he1·eunder.
IN WITNESS OF THis AGREEMENT we have hereunto signed our names this
___ day of - - - - - - 19__ ,
Done at-------------THE llUTTEBICK PunusHING Co.
Per----
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EXHII3IT B-1
THE BUTTERICK PunusHING Co.,

-------------- 19__ _

Butterick Building, New York, N. Y.

GENTLEMEN: Please sell and deliver to the undersigned Purchaser, f. o. b.
New York City, or at your Branch Office in --------• the following goods
and merchandise:
BUTTERICK PATTERNS as follows, at 50 per cent of retail price.

$-------

Original Stock, Including - - - Issue,
net. New Patterns each
month, $------ net. Additional Patterns as ordered.
---- Section of TJlls, ---- holes each, at 8 cents per hole, with pattern
stock Inserted.
Butterlck Fashion Sheets, monthly as follows, beginning with -----Issue, 19__ ,
JanuarY-------------~-----February
___________________________ _ JulY-----------------------------_______________________ _ August-----------------------------·
September--------~-----------------·
October
___________________________ _
Apr1L----------------------------~Iay_________________________
Noven1ber-------------------------June---------------------------- I>ecember-------------------------Prlce, 75 cents per hundred. On lots of 500 or more of an Issue, purchaser's
advertisement printed on front puge, at an extra charge of $1 per lot. On
lots of not Jess than 250 of an Issue, purchaser's business card printed on front
card space at an extra churge of 50 cents per lot. Smaller quantities furnished with a blank space for hand stamp. No advertisement printed on less
than 500 of an Issue, and no business card printed on less than 250 of an Issue.
Quarterly Catalogues, beginning with ---- Issue, 19__ , as follows:
Spring _______________________ _ )lutumn ________________________ __
~larch

Summer----------------------------· \VInter-----------------------------·
Price, $2 per hundred. Purchuser's card printed on front page on lots of
100 or more without extra charge. On lots of 500 or more of an Issue, purchaser's card on front page and advertisement on last page at an extra charge
of $2. On lots of 1,000 or more of an Issue, no extra charge for purchaser's
card and advertisement.
Publications, as follows, at regular net prices, these qullJlt!tles subject to
modlfica tlon :
Jan. Feb. Mar. Apr. May June July Au«. Sept. Oct. Nov. Dec.
The Dellnoator ............................................................ ------ ........... .

~!5:~~;:~~:::!··----

. . . . . . ---·· . . . - - - . . . · - - . . . - - - - - - - - -

(Quarterly).
.. ................ ·----- ··---- .................................... -----Butterlclt Embroi.. .... ·----- ...... --·--· .................. ------ ------ ------ ------ -----dery Book).

No'l'l!!.-Unsold copies of THE I>ELINEATOR, BUTTERICK FASHIONS a::<l EM·
BROIDERY BooK are returnable for cash credit at cost.
Shipping I>lrectlons: First shipment by -------- Mont~Iy goods by--------·
Transportation charges on all goods ordered or returned, payable by purchaser.
Jlll goods ordered, except the orlginnl pattern stock, will be paid for on or
before the 15th of the month following their shipment. The purchase price
of the original stock of patterns will be pnld as follows:
36727°-25-VOL 6--22

I
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$----------

on slgnln~ this contract order;
on or before -----·:
the balance ($--.:.-------) Is to remain unpaid until the termination of thls
arrangement, and to bear Interest at 3 per cent per annum, payable semiannually on January 15th and July 15th of each year.
The Patterns discarded from your catalogue will be exchangeable during
the months of January and July for new patterns at nlne·tenths of the sum
paid for them, and all Patterns on hand at the expiration of the term of thl~
order will be returnable for repurchase at three-fourths of cost In cash, If dellvered to your New York office in good condition, payable within one month
from date of delivery.
The undersigned agrees: To purchase and keep on hand for sale at all times,
Butterfck Patterns to an amount not less than the original stock as above
specified; to permit you, or your representative, to count the stock of patterns
at any time, and to accept patterns sent to fill up any shortage; to receive and
distribute gratuitously regularly as Issued the Butterick Fashion Sheets and
Quarterly Catalogues during the term of this order: to keep the patterns on
the ground floor of the building: to give or cause to be given proper attention
to the sale of Butferlck Patterns: to use best endeavors to advance their sale:
not to sell, or permit to be sold, on the premises of the undersigned during the
term of this agreement, any other make of patterns; not to sell Butterlck Pat·
terns except at label prices; to conf<erve your Interests at all times; and not
to remove the pattern stock from Its orlg-lnal location without your written
consent.
This order is to continue in force for a term of 3 years !rom date, and from
year to year thereafter until It shall be terminated by either party giving the
other a 3 months' terminating notice In writing, at the expiration of any contract period, or within 30 days thereafter, this order to remain In force during
said 3 months.
Failure or neglect by either party to perform any provtslon of this order
will, at the option of the other, release the other party from all obligations
hereunder.
Purchaser's Name-----------------------------____________________________ __
~ddress

We accept the above contract order, and hereby sell and agree to sell the
goods specified u'pon the terms and conditions above set forth.
'X.Iii.E BUTTEBICK PunUSHINO COMPANY,

Per --------

Of the total business done by the respondent, the Butterick Publishing Company, 00 per cent is conducted under the contract heretofore set out and marked Exhibit D, and 10 per cent under the
contracts marked Exhibit A and contract marked Exhibit B-1.
Of the said 50,000 merchants above mentioned, the respondent, the
Standard Fashion Company, on January 7, 1920, had contracts outstanding and in force with approximately 6,000 of such merchants.

•
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True specimen copies thereof are in evidence (Com. Ex. C and
D), and which said contracts are in the following words and figures
to wit:
EXHIBIT 0
STANDARD FASHION

Co.,

12-14-16 Vanda.m Street, New York.

Please sell and deliver to undersigned purchaser by
New York
---------------------------------Express } at Boston
Chicago
--------------------------------·Freight
San Francisco
FASHION SHEETS

(Issued Monthly. $1.00 a hundred)
Jan_______________ ApriL___________ July__________ Oct-------------·
Feb ______________ . l!ay_____________ Aug___________ Nov ____________ _
~ar_______________
June------------· Sept_____________ ])ec ____________ _
On lots of 250 or more of one Issue of Fashion Sheets, .Merchant's Card
printed at 50 cents tor each printing.
On lots of 500 or more of one Issue, Merchant's Card and Advertisement
printed.
])ESIGNERS

(Issued .Monthly)
Jan--------------· ApriL___________ July_____________ Oct-------------·
Feb______________ l\!ay------------· Aug____________ Nov------------1\f~r--------------June___________ Sept ____________ , ])ec____________ _
ST!.NDARD QUARTEIILY.

(Issued Quarterly.)
Jan_______________ ApriL__________ July____________ Oct-------------·
Feb_______________ l\lay------------· Aug____________ Nov------------1\larch_____________ June___________ Sept---------~- I>ec ___________ _
])eslgner and Standard Quarterlies to be furnished at regular agent's rates;
unsold copies returnable tor cash credit at cost.
One Copy monthly ot the Large Catalogue tor Counter Use at regular
agent's rate.
at net prices of New Monthly Patterns as Issued. (This order
optional with purchaser.) ·
You will furnish oddltlonal patterns as ordered by me from time to time,
and all patterns to be charged at 50 per cent orr retail prices.
Commence these orders tor monthly goods with the ----- issue and continue
during term ot this urrangement shipping by------ Signs ------- (No charge
for signs.)
-------- Printed Postal Cards, 2 cents each; 5 Line Rubber Stamp, Ink
and Inking Pad, $1.00.

$--------

•
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Fashion Sheets to be paid for yearly In advance. All other goods to be
paid for on or before 15th of month succeeding month of shipment
All transportation on goods ordered or returned payable by undersigned purchaser.
Each January and July, patterns discarded to be dellvered to you for credit
at nine-tenths cost In exchange for other patterns to be shipped thereafter.
At the termination of this arrangement In the manner provided below, and
the conditions of this contract-order having been fulfilled by tbe purchaser,
all patterns on hand to be returned for cash credit at three-quarters cost.
Patterns returned In exchange or for redemption must have been purchased
hereunder and must be delivered to you In good condition.
The undersigned purchaser agreees to promote the sale of Standard Patterns by every reasonable means; to sell Standard Patterns only at label prices,
and not to sell or permit to be sold on purchaser's premises, during the term
of this contract-order, any other make of pattern.
This agreement to remain In force for a term of 3 years from date of first
shipment, and from term to term thereafter until terminated by 3 months'
written notice from either party to the other, giving at the expiration of the
original, or any subsequent term, or wlthln 30 days thereafter.
Purchaser's name ------Date ------ 'l'own ------ State -----Receivrd on account of above contract-order ----- Dollars, which order
is hereby accepted.
STANDARD

FASHION

COMPANY,

Per------EXHilliT D
~TANDARD FASHioN Co.,

12-14-16 Vandam Street, New York.

You will please sell and deliver to undersigned purchaser by
----------------------.Express}
---------------------------I<,relght

at

~~:o!ork

~:~c;;;ancisco

----- Standard Patterns at net Invoice prices, assortment to Include styles of
------ Issue, packed ln ------ pigeonholes @ --- per hole, ------ cabinets
@ $1.50 per drawer, to be paid as follows: ---------------- the balance
of the purchase price ----- to remain unpaid on your books whlle this arrangement continues In force, becoming due and payable at Its termination, on
which undersigned purchaser wlll pay Interest at 5 per cent per annum due
January 15th of each year.
FASHION SHEETS

(Issued Monthly. $1.00 a hundt·ed)
Jan______________ .April----------- July------------- Oct _____________ _
Feb______________ :May___________ Aug_____________ Nov ____________ _
March_____ ·--- June___________ Sept------------- Dec__________ _

BUTTERICK CO. ET AL.

310

323

Findings.

On lots of 250 or more of one issue of Fashion Sheets, Merchant's Card
printed at 50 cents for each printing.
On lots o! 500 or more of one issue, Merchant's card and Advertisement
printed.
DESIGNERS

Issued Monthly
Jan____________
Feb_______________
:March___________

ApriL__________ JulY----------· Oct------------·
MaY-----------· Aug_____________ Nov ___________ _
June___________ S!:'pt ____________ . DeC-----------STANDARD QUARTERLY

Issued Quarterly·
Jan______________
Feb______________
March-----------·

April_________ JnlY----------· Oct __________ _
May__________ . Aug_____________ Nov ___________ _
June___________ Sept___________ DeC------------

Designers and Standard Quarterlies to be furnished at regular agent's rates;
unsold copies returnable !or cash credit at cost.
One Copy monthly of the Large Catalogue !or Counter Use at regular
agent's rate.
$------ at net pt•lces of New Monthly Patterns as issued.
You wlll furnish additional patterns as ordered by me from tlme to time
and all patterns to be charged at 50 per cent ofr retail prices. Commence
these orders for monthly goods with the ---- issue and continue during
term of this arrangement, shlppll)g by ------- Signs ------ (No charge
for signs.)
All goods to be paid for on or before 15th of month succeeding month of
shipment.
All transportation on goods ordered or returned payable by undersigned
purchaser.
Each January and July, patterns discarded to be delivered to you for credit
at nine-tenths cost in exchange for other patterns to be shipped thereafter.
At the termination of this arrangement in the manner provided below, and
the conditions of this contract-order have been fulfllled by the purchaser, all
patterns on hand to be returned for cash credit at three-fourths cost.
Patterns returned In exchange or for redemption must have been purchased
hereunder and must be delivered to you in good condiHon.
Pattern stock on hand to be maintained at or above $----- net.
The undersigned purchaser agrees to promote the sale of Standard Patterns
by every reasonable means; to sell Standard Patterns only at label prices, and
not to sell or permit to be sold on purchaser's premises, during the term of this
contract-order, any other make of pattern. Pattern stock to be kept on ground
floor of building.
This agreement to remain In force for a term of three years from date of
first shipment, and from term to term thereafter until terminated by three
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months' written notice from either party to the other, giYen at the expiration
of the original, or any subsequent term or within 30 days thereafter.
Purchaser's name -------Date - - - Town ------ State ----Received on account of above contract-order ------ Dollars, which order
Is hereby accepted.
STANDARD FASHION COMPANY,
Per -----------------------

EXHIBIT D-1
:MUTUAL AGREEMENT between the STANDARD FASHION COMPANY, of New York,
first party, and ----- of -------- State of ------• second party.
FIRST PARTY hereby grants to second party an .Agency !or the sale of
STANDARD PATTERNS for -------- In the City of -----• State of - - - for n
term of 3 years from date hereof, and from term to term thereafter untll this
agreement Is terminated, as hereinafter provided, and agrees to sell and deliver !. o. b. New York, or at its Branch Office in -----· to second party,
STANDARD PATTERNS at a discount of 50 PER CENT, from retall prices, and
advertising matter at the prices and on the condllons named on the reverse
side hereof; also such other publications as may be issued by first party, at
regular agent's rates; to allow second party to return discarded patterns
semiannually, between January 15th and February 15th, and July 15th and
.August 15th, in exchange, at nine-tenths cost, for other patterns to be shipped
at the time of return or thereafter, but not in exchange for other goods than pat·
terns. Patterns returned for exchange must have been purchased by second
party from first party direct and must be dellvered In good order to first
party at Its General Office In New York.
SECOND PARTY agrees, In consideration of the above, to purchase from first
party, for free distribution, STANDARD FASHION SHEETS to a number not Jess
than ---- per annum, and HANDY CATALOOUES to a number not less than
---- per annum; and to pay transportation charges on all goods ordered or
returned under this agreement; to purchase and keep on hand at all times, ex·
cept during the periods of exchange specltled above, ---- Dollars' value
an Standard Patterns at net invoice prices, and to pay for a pattern stock
.-l the amount stated above, to be selected by the first party, the terms ot
payment to be as follows: ---- Dollars at time ot signing this contract, and
___ Dollars In 30 days after shipment ot stock, ---------- the balance
of the purchase price ------- Dollars to remain unpaid, as a Standing
Credit, during the continuance of this agreement, and to become due and
payable at its termination, second party to pay Interest on this Standing
Credit at the rate of 3 per cent per annum, on January 15th of each year; all
other purchases to be paid for on or before the 15th day ot the month succeed·
lng the date ot shipment.
Second party also agree9 not to assign or transfer this agency, nor to remove
It !rom Its original location without the written consent ot said first party,
not to sell or permit to be sold on the premises ot second party, during the
term ot this contract, any other make of patterns and not to sell Standard
Patterns except at label price!'!. Second party further agrees to permit first
party or Ita repl't'~entatlve to tak<' account ot pattern stock whenever it de-
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sires, to pay proper attention to the sale of Standard Patterns, to conserve the
best Interests of the agency at all times, to reorder promptly all patterns sold,
and to give the department a prominent position on the ground floor In the
store.
EITHER PARTY, desirous of terminating this agreement, must give the oth£'r
party three month's notice in writing, within thirty days after the expiration
of any contract period as above specified, the agency to continue regularly durIng such three months. Upon expiration of such notice, second party agrees
to promptly return to first party all Standard Patterns bought under thls.
contract and then on hand, which first party agrees to credit on receipt in good
order at three-fourths cost, paying to second party, within thirty days after
receipt of same, in cash, any balance due. Neglect to return the pattern stock
within two weeks after expiration of three months' notice shall relieve first
party from all obligation to redeem the same. Failure to require compliance
with the strict letter of this agreement shall not constitute a waiver of any
condition nor forfeit nor prejudice any right hereunder,
It is hereby acknowledged by both parties that there are no verbal understandings between them confiicting with this contract.
Dated ----- 19__
Done at ------ State of ----STANDAIID FASHION CoMPANY,
Per ---------------------(First PartJ)

(Second PartJ)

Of the total business done by respondent, the Standard Fashion
Company, approximately 5 to 7 per cent was done under the contract
above marked Exhibit C, 10 to 12 per cent under the contract marked
Exhibit D, and 80 to 85 per cent under the contract marked Exhibit D-1.
Of the said 50,000 merchants mentioned above the New Idea
Pattern Company, at the time of its consolidation with the respondent, the Designer Publishing Company, had contracts outstanding and in force with approximately 4,000 of such merchants. A
true specimen copy is in evidence (Com. Ex. E) and which said contract is in the following words and figures, to wit:
EXHIBIT E.

To __ _

Agency.
No.
THE NEw IDEA PATTERN CoMPANY, a corporation of the State of New
York, hereinafter called the Publisher, and -----· hereinafter called the
Merchant, for good and valuable considerations hereby mutually acknowledged, have entered Into an arrangement, the details of which are as follows:
TIJE PuBLisHER grants the Merchant the right to act as special agent for
the sale of Its Patterns ln - - - - and agrees to sell and dellver to the Mer-
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chant at Publisher's principal omce In New York City or its western office in
Chicago, Illinois, its Patterns, Fashion Sheets, etc., in the quantities and at
the intervals hereinafter mentioned, and the Merchant hereby agrees to pay
for same at the prices and in the manner hereinafter specified, and to pay
all transportation expense on same.
THE MERCHANT agrees to purchase from the Publisher a first or original
stock of patterns to the value of ------- Dollars ($-----> net, Including the
---- date styles and - - case - - to hold the same; also the new patterns
as issued monthly thereafter, as follows:
LADIES PATTERNS: Dust Measures 32 34 36 38 40 42 44.
Waist 22 24 26 28 30 32 34.
MissEs' PATTERNS: 14 16 18 years. Girls' and Children's ---l\1EN's ----- one size ___ _
THE PUBLISHER agrees to permit the sum of ----- Dollars ($ _____ ),
part of the purchase price of the original stock of patterns, to stand unpaid
on its books as a standing credit, to bear Interest at two per cent per annum,
payable semiannually on January 15th and July 15th of each year, and to become due and payable on termination of this agreement by regular notice
or otherwise.
THE MERCHANT agrees to purchase from the Publlsher and distribute
gratuitously to his customers and the public ----- Fashion Sheets yearly,
in the monthly quantities and at the prices stated below, with advertising
privileges as outlined on reverse side hereof.
Jan ________
Feb_______
1\lar_________
Apr _________

$-------· l\lay_____ , $----·
$-------· June ______ $-----$-------- July_____,$------·
$--------· Aug_____ $------·

Sept _____ .
Oct------·
Nov_____
DeC------

$------$------$-----$------

THE PUBLISHER agrees to allow the Merchant to deliver to Its New York,
Chicago, St. Louis or San Francisco office for exchange twice each year, as
per Discard List Issued semiannually (In January and In July), any patterns purchased het·eunder, In exchange at EVEN BATEs, for new monthly patterns on standing order as above specified.
THE MERCHANT agrees to keep the patterns on the ground floor; to reorder
by number and size all patterns sold, and maintain the pattern stock on hand
at not less than the net amount of the original stock; to allow the Publishet
to Inventory said stock of patterns at any time, to accept and pay for patterns
sent to till up a shortage; to conserve the best Interests of the agency at
all times; to use best endeavors to sell New Idea Patterns, and to sell the
same at regular retail prices; not to sell or permit to be sold on the premises
of the Merchant during the term of this contract any other make of patterns;
and not to remove the agency nor to assign It to any other party or parties,
without the Publisher's written consent.
TERMs.-For patterns sixty (60) per cent of retail prices; for - - - Case
containing ----- Pigeonholes each
PAYMENTS for all purchases to be made on tbe fifteenth day of the month
succeeding the month of shipment.
IT IS MUTUALLY AOR£ED that this arrangement shall remain In force for a
period of five years from date hereof, and from term to term thereafter,
untll terminated ill the following manner:

$-----·
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Either party may terminate this agreement by glvlng to tbe other at the
expiration of any contract period above stated sixty days' notice in writing,
this arrangement to continue during the said sixty days, after which time the
l\lerchant agrees to deliver to the Publisher at Its principal office in New
York City all patterns then on hand, and all the Merchant's obligations herein
being fulfilled, the Publlsher wlll accept and give the Merchant credit tor
!luch patterns at three-fourths the amount originally charged, and will pay the
Merchant in cash within thirty days thereafter any balance due. Patterns
returned either for exchange or for repurchase at termination of agreement,
must have been purchased direct from the Publisher, and must be delivered
In good t>rder. Failure by the Merchant to return the said patterns within
twelve days after the expiration of the sixty days' notlce to discontinue will
relleve the Publisher of the obligation to receive or pay for the same.
It is hereby acknowledged by both parties that there are no verbal under·
standings between them conflicting with this contract.
Signed this - - - day of ---- 19___, At ----·
THE NEw IDEA PATrERN Co.

Original Shipment via_________________ By --------------------Monthly Shipments via___________ Agent's Signature ---------------

At the time of the consolidation of the Standard Fashion Company and the New Idea Pattern Company into the Designer Publishing Company, Inc., the Designer Publishing Company continued
in force and effect the forms of contracts then in use by the Standard
Fashion Company and the New Idea Pattern Company, notifying
the distributors with whom such contracts had be€n made of the
merger, and for the purpose of making new contracts or of renewing any contract then outstanding which it might have desired to
renew, the Designer Publishing Company prepared and put into use
forms of contracts, which said contracts are in the following words
and figures, to wit:
EXHIBIT Q-1
THE DESIGNER PuBLISHING COMPANY, INC.,

12-14-16 Vandam Street, New Yor1c.
Please sell and deliver to undersigned purchaser by

~~~~::rk

Express--------------------------------------lat
Freight--------------------------San Francisco
Toronto
FASHION SHEETS

Issued Monthly.

($1.00 a hundred)

Jan_______________ April____________ July------------- Oct _____________ _
Feb ___________ May __________ Aug_______ Nov ______ _
March________ June__________ Sept_________ Dec-------------·
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On Jots of 250 or more of one Issue of Fashion Sheets, Merchant's Card
printed at 50 cents for each printing.
On lots of 500 or more of one issue, Merchant's Card and Advertisement
printed.
DESIGNERS

(Issued Monthly)
Jan___________ ApriL________ July_____________ Oct _________ ,
Feb---------------· ~lay------------- Aug___________ Nov------------March__________ June__________ Sept------------· Dec------------STANDARD QUARTERLY

(Issued Quarterly)
Jan------------- ApriL___________ July------------- Oct--------------Feb_____________ l\lny------------- Aug_____________ Nov--------------March___________ June____________ Sept_____________ Dec--------------Designer and Standard Quarterlies to be furnished at regular agent's rates;
unsold copies returnable for cash credit at' cost.
One Copy monthly of the Large Catalogue for Counter Use at regular agent's
rate.
$------ at net prices of New Monthly Patterns as Issued. (This order
optional with purchaser.)
You wm furnish additional patterns as ordered by me from time to time,
and all patterns to be charged at 50 per c.ent off retail prices.
Commence these orders for monthly goods with the ----- Issue and con·
tlnue during term of this arrangement, shipping by ----- Signs ---- (No
charge for signs.)
------ Printed Postal Cards, 1 cent each; ri Line Rubber Stamp, Ink and
Inking Pad, $1.00.
FaBhlon Sheets to be paid for yearly In advance. All other goods to be
pnld for on or before 15th of month succeeding month of shipment.
All transportation on goods ordered or returned payable by undersigned
purchaser.
Each January and July, patterns discarded to be delivered to you for
credit at nine-tenths cost In exchange for other patterns to be Bhlpped thereafter.
At the termination of this arrangement In the manner provided below, and
the cond1Uons of this contract-order having been fulfilled by the purchaser,
all patterns on hand to be returned for cash credit at three-quarters cost.
Patterns returned ln exchange or for redemption must have been purchased
hereunder and must be delivered to you ln good condition.
The undersigned purchaser agrees to promote the sale of your Patterns by
every reasonable means; to sell your Patterns only at label prices, and not
to sell or permit to be sold on purchaser's premises, during the term of this
contract order, any other make of pattern.
This agreement to remain In force for a tE-rm ot 3 years from date of first
ahlpment, and from term to term thereafter until terminated by 3 months'
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written notice from either party to the other, given at the expiration of the
original, ~ any subsequent term, or within 30 days thereafter.
Purchaser's Name _______ _
Date------ Town ------ State-----Received on account of above contract-order -------- Dollars, which order is
hereby accepted.
THE DESIGNER PUBLISHING Co., INC.,
Per ---------EXHIBIT D-2

MUTUAL AGREEMENT between THE DESIGNER PUBLISHING COMPANY, INC.
(Manufacturers of Standard New Idea Designer Patterns), of New York, first
party, and ------ of ------· second party.
FIRST PARTY hereby grants to second party an Agency for the sale of its
PATTERNS for ------ In the City of ------ for a term of 3 years from date
hereof, and from term to term thereafter until this agreement Is terminated,
us hereinafter provided, and agrees to sell and deliver f. o. b. New York, or
at Its Branch Office in ------ to second party, its PATTERNS at a discount of
FIFTY PER CENT, from retail prices, and advertising matter at the prices and on
the conditions named on the reverse side hereof; also such other publications
as may be Issued by first party, at regular agents' rates; to allow second party
to return discarded patterns semi-annually, between January 15th and February 15th, and July 15th and August 15th, in exchange, at nine-tenths cost,
for other patterns to be shipped at the time of return or thereafter, but not In
exchange for other goodi than patterns. Patterns returned for exchange must
have been purchased by second party from first party direct and must be delivered In good order to first party at Its General Otllce In New York, or branch
offire In -----SF:COND PARTY agrees, In consideration of the above, to purchase from first
party, for free distribution, FASHION SHEETs to a number not less than -----per annum, and to pay transportation charges on all goods ordered or returned
under this agreement ; to purchase from first party and keep on hand at all
times, -------- Dollars' value In Patterns at net Invoice prices, and to pay first
party for a pattern stock of the amount stated above, to be selected by the
first party, the terms of payment to be as follows: ------ Dollars at time of
signing this contract, and ------ Dollars In thirty days after shipment of stock
------ the balance of the purchase price, -------- Dollars to remain unpaid, as
a Standing Credit, during the continuance of this agreement, and to become
due and payable at Its termination, second party to pay Interest on this StandIng Credit at the rate of five per cent, per annum on January 15th of each
Year; all other purchases to be paid for on or before the 15th day of the
month succeeding the date of shipment.
· Second party also agrees not to assign or transfer this agency, nor to remove It from Its original location without the written consent of said first
party, not to sell or permit to be soltl on the premises of second party, during
the term of this contract, any other make of patterns and not to sell Patterns
except at label prices. Second party further agrees to permit first party or
Its representative to take account of pattern stock whenever It desires, to pay
attention to the sale of Patterns, to conserve the best Interests of the agency
at all times, to reorder promptl-y all patterns as sold, and to give the depart·
ment a promluent position on the ground 1loor In the store.
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EITHER PARTY, desirous of terminating this agreement, must give the other
party three months' notice In writing, within thirty days after the expj.ratlon of
any contract period as above specified, the agency to continue regularly during
such three months. Upon expiration of such notice, second party agree~ to
promptly return to first party all Patterns bought under this contract and then
on hand, which first party agrees to credit on receipt In good order at threefourths cost, paying to second party, 'vithin thirty days after receipt of snme, In
cash, any balance due. Failure to require compliance with the strict letter of
this agreement shall not constitute a waiver of any condition nor forfeit nor
prejudice any right hereunder.
It Is hereby acknowledged by both parties that there are no verbal understandings between them conflicting with this contract. Dated -------- 19---Done at ----------

THE DESIGNER PUBLISHING Co., INC.
Per----------------------------------. (First Party.)

(Second Party.)

EXHIBIT E-1
THE DESIGNER PUBLISHING CoMPANY, INC. (Manufacturers of Standard New
Idea Designer Patterns), a corporation of the State of New York, hereinafter
called the Publisher, and ------ hereinafter called the Merchant, for good
and valuable considerations hereby mutually acknowledged, have entered Into
an agreement, the details of which are as follows:
THE PUBLISHER grantil the Merchant the righ-t to act as Rpeclal agent for
the sale of Its Patterns In ------• and agrees to sell and deliver to the Merchant at Publisher's principal offil'e In New York City, or Its branch office In
------ Its Patterns, Fashion Sheets, etc., In the quantities and at the Intervals
herein mentioned, and the Merchant hereby agrees to pay for same at the prices
and In the manner hereinafter specified, and to pay all transportation expense on same.
THE MERCHANT agrees to purchase from the Publisher a first or original
stock of patterns to the value of -------- Dollars ($------) net, Including the
------ dated style nod ------ case ------ to hold the same: also the new
patterns as Issued monthly thereafter, as follows:
LADn:s' PATTERNS: Bust 1\leasures 32 34 36 38 40 42 44.
Waist 22 24 26 28 30 32 84.
l\IISSES' PATTERNS: 14 16 18 years.
GIRLS' AND CHILDREN'S -----MEN's ------ one size ----1.'HE PUBLISHER agrees to permit the sum or ------- Dollars ($ _____ ),
part of the purchase price or the original stock of patterns to stand unpaid
on Its books as a standing credit, to bear Interest at 5 per cent per annum,
payable semiannually on January 15th and July 15th of each year, and to
become due and payable on termination or this agreement by regular notice
or otherwise.
THE MERCHANT agrees to purchase from the Publisher and distribute
gratuitously to his customers and the public ------ Fashion Sheets yearly,
In the monthly quantities and at the pt·ices stated below, with advertising
privileges as outllned on reverse side hereof.
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Jan _________ $---------· !\lay_______ $---------· Sept ________ $--------·
Feb _________ $---------· June______ $--------· Oct-------· $---------:Mar_________
July ______ $----------· Nov _______ $---------·
Apr______ $-------- Aug______ $--------Dec______

$----------·

$----------·

THE PFBUSHER agrees to allow the Merchant to deliver to Its New York,
Chicago, St. Louis, San Francisco or Toronto office for exchange twice
each year, as per Discard List Issued semiannually (in January and in July),
any patterns purchased hereunder, in exchange at EvEN lliTES, for new
monthly patterns on standing order as above specified.
THE MERCHANT agrees to keep the patterns on the ground fioor; to reorder
by number and size all patterns sold, and maintain the pattern stock on hand
at not less than the net amount of the original stock; to allow the Publisher
to Inventory said stock of patterns at any time; to accept and pay for patterns
sent to fill up a shortage; to conserve the best Interests of the agency at
all times; to use best endeavors to sell Publisher's Patterns and to sell the
same at regular retail prices; not to sell or permit to be sold on the premises
of the Merchant during the term of this contract any other make of patterns;
and not to remove the agency nor to assign it to any other party or parties,
without the Publisher's written consent.
TE&Ms.-For patterns, sixty (60) per cent. of retail prices; for ----- case
containing - - - Pigeonhole each $-----·
PAYMENTS for all purchases to be made on the fifteenth day of the m-.~nth
succeeding the month of shipment.
IT Is MUTUALLY AGREED that this arrangement shall remain in force for a
period of five years from date hereof, and from term to term thereafter, until
terminated In the following manner:
Either party may terminate this agreement by glv[ng to the other at the expiration of any contract period above stated 60 days' notice In writing, this
arrr.ngernent to continue during the said. 60 days, after which time the Merchant agrees to deliver to the Publisher at its principal office in New York
City, all patterns then on hand, and all the Merchant's obligations herein
being fulfilled, the Publlsher wlll accept and give the Merchant credit for such
patterns at three-fourths the amount originally charged, and will pay the
merchant in cash within 30 days thereafter any balance due. Patterns returned either for exchange or for repurchase at termination of agreement,
must have been purchased direct from the Publisher, and must be delivered ln
good order. Failure by the Merchant to return the said patterns within
twelve days after the expiration of the 60 days' notice to discontinue will relieve the Publlsher of the obligation to receive or pay for the same.
It ls hereby acknowlerlged by both parties that there arc no verbal understandings between them conflicting with this contract.
Signed this - - - day of - - - - • 19 __ , at --------THE DESIGNER PUBLISHING Co., INC.,
By ----------------------------------Agent's Signature - - - - - - - - - - - - Original Shipment via - - Monthly Shipments via - - -

and at the time of the service of the complaint herein, the respondent, the Designer Publishing Company, Inc., was distributing
approximately 36 per cent of all of its .patterns under contracts,
form Exhibits E and E-1.
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PAR. 8. The respondent, the Butterick Publishing Company, has
been engaged in the business of manufacturing and selling patterns
in interstate commerce for more than fifty years, and the respondents
the Standard Fashion Company and the New Idea Pattern Company had each been engaged in a like business for more than thirty
years, and the Designer Publishing Company, Inc., has been engaged in like business for about two years prior to May 24, 1920;
and each of said respondents has used or is now using in the course
of its business contracts as set out in paragraph 7 above, all of which
contracts provide that the retail merchant shall maintain the resale
price fixed by the respondents and that such retail merchant shall
not sell or permit to be sold on his (the merchant's) premises any
other make of pattern than that of the respective respondent.
PAR. 9. Each and all of the respondents in the preparation of patterns for sale and shipment encloses each pattern in an envelope on
which is printed or stamped a price which is the resale or "label"
price and each and every one of the re&pondents enter into contracts,
agreements, and understandings in writing with the merchant or distributor of their patterns whereby said merchant or distributor contracts and agrees to sell the patterns manufactured and furnished by
the respondent only at the resale price stamped on the said envelope
in which the pattern is enclosed, and in order to enforce such resale
price maintenance, each and every one of the respondents refuse to
sell to any merchant or distributor who refuses to enter into such
contracts.
PAR. 10. Each of said respondents has uniformly refused to permit
any merchant, with whom it has a contract for the sale of its product,
to sell or permit to be sold upon the premises occupied or controlled
by said merchant, any make of pattern other than that of the respondent with whom the merchant has contracted, and has refused to
permit any such merchant to sell the patterns manufactured by respondent except at the labeled prices and in order to enforce the
said restrictive clause in their said contracts, each of the respondents has at diverse times notified merchants under contract with it,
that it would enforce the restrictive clause in their contract and the
respondents, the Butterick Publishing Company and the Standard
Fashion Company have in the past brought suits and sought injunctive relief against diverse merchants whom they claimed had violated such restrictive clauses, and among such suits so brought was
that of the Standard Fashion Company, petitioner, vs. MagraneHouston Company, which was carried on writ of certiorari to the
Supreme Court of the United States, and in which suit opinion was
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handed down April 10, 1922.1 In this said suit there was before
the court a contract of the said Standard Fashion Company identical
in :form to contract Exhibit D-1 and said contract was held by the ·
Supreme Court to be a contract of sale, and within the provisions of
Section 3 o:f the Clayton Act.
PAR. 11. There are in active competition with the respondents,
other manufacturers of patternc, all o:f whom sell and distribute their
patterns throughout the various States of the United States in interstate commerce, the principal competitors beingMcCall Pattern Company, organized in 1895, has approximately
7,000 active distributors;
Pictorial Review Pattern Company, organized 1904, 1905, has approximately 6,500 active distributors;
Home Pattern Company, organized 1905, has approximately
3,900 distributors;
People's Home Journal Pattern Company, organized about 1918,
has approximately 300 active distributors;
May-Manton Patterns, organized about 1900. Ther~ is no evidence as to the number of distributors, but prior to 1920 they sold
approximately five million patterns yearly;
Vogue Pattern Company made patterns in 1908 which were distributed only by mail orders until 1915, since which time it has
distributed patterns through a selected list of retail merchants.
All of the large pattern companies have some periodical which
may be termed its official organ, or means whereby the manufacturer
disseminates to the public information concerning the merits of the
designs :for which it has patterns.
McCall Pattern Company has McCall's Magazine, circulation apt-roximately 1,300,000.
Pictorial Pattern Company has the Pictorial R·eview, circulation
approximately 1,800,000.
Home Pattern Company has the Curtis publication, The Ladies'
Rome Journal, circulation approximately 1,800,000.
People's Home Journal Pattern Company has the People's Home •
Journal, circulation approximately 900,000.
Vogue Pattern Company has The Vogue Magazine, circulation
approximately 140,000.
The Designer Publishing Company, Inc., has the Designer, circulation approximately 400,000.
The Dutterick Publishing Company has The Delineator, circulation approximately 900,000.
I

2ri8
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PAR. 12. Prior to 1916 most of the pattern companies in the distribution of their patterns had in their contracts a clause restricting
the distributor to the sale of the patterns manufactured by the particular company entering into the contract, and at the same time,
during the five y~ars prior to ·May 24, 1920, out of the 50,000 distributors hereinbefore mentioned, approximately 38,000 had exclusive dealing clauses in their contracts.
All pattern manufacturers print upon the envelope in which their
'respective patterns are offered to the public the price of said pattern.
Patterns range in price from ten cents to one dollar.
PAR. 13. There is in evidence (Respondent's Ex. 9} a tabulated
list showing the distributors of patterns in the principal cities of
over 100,000 inhabitants, and while the list is too long to incorporate
in these findings, yet special attention is directed thereto, and from
this list three cities are shown as an example.
In the cities of New York, Philadelphia, and ·washington patterns of various manufacturers are distributed among the principal
stores as follows:
NEW YOBK.

Gimbel Bros., Butterlck.
H. C. F. Koch & Son, Butterlck.
R. 11. lfacy & Co., Pictorial, Home,
l\IcCall.
John Wanamaker, Pictorial, Home,
McCall, People's Home Journal.

Stern Bros., Pictorial.
Bloomingdale Bros., Pictorial, Home,
McCall, Excella.
B. Altman, Vogue.

PHILADELPHIA.

Gimbel Bros., Butterlck.
Joseph Darlington, Butterick.
Strawbridge & Clothier, Designer, Pictorial Review.

N. Snellen berg & Co., Pictorial, Excella.
John Wanamaker, Home, Vogue.
Lit Brothers, 1\IcCall.
B. F. Dewers, McCall.

WASHINGTON.

Woodward & Lothrop, nutterlck.
King's Palace, Butterlck •
Lansburgh & Bro., Designer.
S. Kann's Sons Company, Pictorial,
Home, Excella.

Goldenberg Department Store, 1\lcCall.
Palals Royal, Pictorial.
Sworzyn & Sons, Pictorial•.

PAR. 14. The contracts used by the respondents are not contracts
of agency or joint venture, but are contracts of sale and the restrictive covenants in said contracts substantially lessen competition
and tend to create a monopoly.
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Order.
CONCLUSION.

Under the facts and circumstances set forth in the foregoing findings, the use and employment by the respondents each and every one
of them, of the restrictive covenants in their contracts were and are
in violation of the provisions of Section 3 of an Act of Congress approved October 15, 1914, entitled "An Act to supplement existing laws
against unlawful restraints and monopolies, and for other purposes "; and were and are unfair methods of competition within the
meaning of Section 5 of an Act of Congress approved September
26, 1914, entitled "An Act to create a Federal Trade Commission, to
define its powers and duties, and for other purposes."
ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of the respondents, the testimony and evidence taken before a trial examiner
of the Commission, the trial examiner's report upon the facts and
the exceptions thereto, and upon argument of counsel, and the Commission having made its findings as to the facts and its conclusion
that the respondents have violated the provisions of section 3 of an
Act of Congress approved October 15, 1914, entitled "An Act to supplement existing laws against unlawful restraints and monopolies,
and for other purposes," and also the provisions of section 5 of an
Act of Congress approved September 26, 1914, entitled "An Act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes; "
Now, therefore, it is ordered, That the respondents, Butterick
Company, Federal Publishing Company, Standard Fashion Company, Butterick Publishing Company, New Idea Pattern Company,
and Designer Publishing Company, Inc., their officers, directors,
agents, and employees, while engaged in competition in interstate
commerce among the several States and Territories of the United
States and District of Columbia, cease and desistFrom selling the patterns manufactured by them or any of them,
for resale to the public upon any contract, agreement or understanding that the distributor shall maintain the resale price fixed by the
maker and/or that such distributor shall not deal in patterns produced by any other maker than the respondents or any of them.
It is further ordered, That the respondents shall within ninety (90)
days from the date of service of this order, file with the Commission
a report in writing setting forth in detail the manner and form with
which it has complied with the order of the Commission herein set
forth.
36727°-25-VOL 6--23
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FEDERAL TRADE COMMISSION
v.
HENRY LEDEREU & BROS., INC.
COMPLAINT IN THE MATTER Ol!' TilE ALLEGED VIOLATION OF SECTION II OF
AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914.

Docket 1004-August 14, 1023.
SYLLABUS.

Where n corporation engaged ln the manufacture and sale of novelties, pens,
etc., sold pens and pen points so manufactured and finished as to resemble
gold ln color and appearance, marked in Indistinct words with the legend
"Premo 141 Warranted"; wlth the Intent and effect of misleading and
deceiving the purchasing public Into believing said products to be "14K,"
that ls, 14 carat gold, and thereby of inducing the purchase thereof:
1leld, That the sale of such misbranded pens, under the circumstances set
!o.rth, constituted an unfair method of competition.

COMPLAINT.
Acting in the public interest pursuant to the prov1s10ns of an
Act of Congress approved September 26, 1914, entitled "An Act
to create a Federal Trade Commission, to define its powers and
duties, and for other purposes," the Federal Trade Commission
charges that Harry Lede.rer & Brothers, Incorporated, and more
particularly hereinafter described and hereinafter referred to as
respondent, has been and is using unfair methods of competition in
commerce in violation of the provisions of Section 5 of said Act,
issues this complaint ·and states its charges in that respect as follows:
PAnAGUAPII 1. Respondent, Harry Lederer & Brothers, fncorporated, is a corporation organized under the laws of the State of
Massachusetts, with its principal office and place of business located
in the city of Providence, in the State of Rhode Island. It is now
and was at all times hereinafter mentioned, engaged in the manufacture and sale of novelties, pens, pencils, knives, jewelry and
similar products, and in the conduct of its business causes the
products so manufactured by it to be transported from its place of
manufacture in the State of Rhode Island to wholesale and retail
purchasers residing in other States of the United States. In the
course of said business respondent has been and is now in competition with other persons, partnerships and corporations engaged in
similar business in interstate commerce.
PAR. 2. Respondent in the course of its business as described in
paragraph 1 he.reof, for more than one year last past has sold in in-

HENRY LEDERER & BROS., INC.

336

337

Findings.

terstate commerce pens or pen points which it manufactured or
caused to be manufactured from certain metal or metals other than
gold, through which such process of manufacture said product was
finished to resemble gold in color and appearance and on which
said product was marked, inscribed, or stamped in small and indistinct words and figures the following:
'"Premo
141
Warranted"
The mark usually placed by manufacturers on pen points and
similar articles to denote that the article is made from 14-carat gold
is "14K," to which is usually added the word "'Varranted." The
mark used by respondent is used, and has been used, with the intent
and purpose of deceiving the purchasing public, and by reason of
its resemblance to the mark usually employed to denote 14-carat gold
has the tendency and capacity to mislead and deceive, and does mislead and deceive the purchasing public into the erroneous belief that
respondent's said products are made from 14-carat gold and to induce the public to purchase same in that belief.
PAR. 3. There are a considerable number of competitors of respondent who manufacture pens and pen points marked or stamped
"14K," which said pens or pen points are composed of the required
number of parts or proportions of gold, as indicated by said brand
or stamp, used generally in the jewelry trade to denote or designate
the percentage of gold as contained in said product, which said
product is sold in competition with the product of said respondent.
PAR. 4. The above-alleged acts and things done by respondent are
all to the prejudice of the public and of respondent's competitors and
constitute unfair methods of competition in commerce within the
intent and meaning of Section 5 of an Act of Congress entitled "An
Act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes," approved September 26, 1914.

•

REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress approved September 26, 1914, the Federal Trade Commission issued and served
its complaint upon the respondent, Henry Lederer & Bros., Inc.,
charging it with unfair methods of competition in commerce in violation of the provisions of said act.
The respondent having entered its appearance by its attorney,
without filing an answer herein, and an agreed statement as to the
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facts having been made and filed in which it is stipulated that the
facts therein recited may be taken as the facts of this proceeding
and in lieu of testimony, and upon such facts the Commission may
proceed further to make its report in said proceeding, stating its
findings as to the facts and conclusions and entering its order disposing of the proceeding.
And thereupon this proceeding came on for final hearing without
oral argument; the Commission, having duly considered the record
and having now been fully advised in the premises, makes this its
findings as to the facts and conclusion:
FINDINGS AS TO TilE FACTS.

PARAGnAru 1. Respondent, Henry Lederer & Bros., Inc., is a corporation organized under the laws of the State of Massachusetts,
with its principal office and place of business located in the city of
Providence, in the State of Rhode Island. It is now and was at all
times hereinafter mentioned engaged in the manufacture and sale of
novelties, pens, pencils, knives, jewelry, and similar products, and
in the conduct of its business causes the products so manufactured
by it to be transported from its place of manufacture in the State of
Rhode Island to wholesale and retail purchasers residing in other
States of the United States. In the course of said business respondent has been and is now in competition with other persons, partnerships, and corporations engaged in similar business in interstate
commerce.
PAn. 2. Respondent in the course of its business, as described in
paragraph 1 hereof, for more than one year last past has sold in interstate commerce pens or pen points which it manufactured or caused
to be manufactured from certain metal or metals other than gold,
through which such process of manufacture said product was finished to resemble gold in color and appearance and on which said
product was marked, inscribed, or stamped in small and indistinct
words and figures the following:
"Premo
141
Warranted "
The mark usually placed by manufacturers on pen points and similar
articles to denote that the article is made from 14-carat gold is
"14K," to which is usually added the word "'Varranted." The
mark used by respondent is used, and has been used, with the intent
and purpose of deceiving the purchasing public, and by reason of its
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resemblance to the mark usually employed to denote 14-carat gold,
has the tendency and capacity to mislead and deceive, and does mislead and deceive the purchasing public into the erroneous belief that
respondent's said products nre made from 14-carat gold, and to
induce the public to purchase same in that belief.
PAR. 3. There are a considerable number of competitors of respondent who manufacture pens and pen points, marked or stamped
"14K," which said pens or pen points are composed of the required
number of parts or proportions of gold, as indicated by said brand
or stamp, used generally in the jewelry trade to denote or designate
the percentage of gold as contained in said product, which said product is sold in competition with the product of said respondent.
CONCLUSION.

The practices of the said respondent, under the conditions and
circumstances described in the foregoing findings, are unfair methods
of competition in interstate commerce, and constitute a violation of
the Act of Congress approved September 26, 1914, entitled "An Act
to create a Federal Trade Commission, to define its powers and
duties, and for other purposes."
ORDER TO

CI~ASE

AND DESIST.

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, and the agreed statement
as to the facts made and filed herein, in lieu of the testimony and
evidence, and the Commission having made its findings as to the
facts and its conclusion that the respondent has violated the provisions of an Act of Congress approved September 26, 1914, entitled
"An Act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes,"
It is now ordered, That the respondent, Henry Lederer & Bros.,
Inc., its officers, agents, and employees, cease and desist from:
Selling or offering to sell in interstate commerce pens or pen points
made from metal or metals other than gold and finished to resemble
gold in color and appearance, bearing thereon the following inscription:
"Premo
141
Warranted "
or any other device or mark calculated to indicate to the purchasing
public that said pens are made from or contain gold.

,
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FEDERAL TRADE COMMISSION

v.
RALPH E. DINGS AND LYON S. SCHUSTER, A PARTNERSHIP DOING BUSINESS UNDER THE NAME AND
STYLE OF DINGS AND SCHUSTER.
COMPLAINT IN 'l'HE :1\IATTER OF THE ALLEGED VIOLATION OF SECTION II
OF AN ACT m• CONGRESS APPROVED SEPTEl\IBER 2 a, 1914,

Docket 1014--August 14, 1923.
SYLLABUS.

Where a firm engaged In the manufacture and sale of paints, varnishe1;1, shellac and shellac substitutes, labeled, branded, advertised and sold a product, not composed solely of shellac gum cut in alcohol, " White Shellac":
with the capacity and tendency thereby to mislead and deceive purchasers and the trade Into believing said product to be composed solely
of genuine shellac gum cut In alcohol and thereby to induce the purchase thereof, and with the effect of so doing in the case of a substantial
part of the purchasing public:
Jicld, That such misbranding nnd mlslnbel!ng, and such false and misleading
advertising, under tho circumstances sot forth, constituted unfair metholls
of competition.

COMPLAINT.
Acting in the public interest pursuant to the provisiOns of an
Act of Congress approvtd September 2G, 1914, entitled "An Act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes," the Federal Trade Commission charges
that Ralph E. Dings and Lyon S. Schuster, a partnership doing
business under the name and style of Dings & Schuster, hereinafter
referred to as respondents, have been and are using unfair methods
of competition in commerce, in violation of the provisions of Section 5 of said act, and states its charges in that respect as follows:
PanAGRAPII 1. Halph E. Dings and Lyon S. Schuster are partners trading under the name and style of Dings & Schuster, with
their plant and business office at Long Island City in the State
of·New York. They are, and at all times hereinn.fter mentioned,
were engaged in the business of manufacturing, selling, and distributing paints, varnishes, shellac and substitutes for shellac to
painters, jobbers, dealers, and the public generally throughout the
eastern portion of the United States. In the course and conduct of
their business said respondents cause their said products when sold
to be transported from the State of New York to, into, and through
other States of the United States and the District of Columbia to
the purchasers thereof, and at all the times hereinafter mentioned
are and have been in competition with other persons, partnerships,
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and corporations engaged in a similar business in interstate commerce.
PAR. 2. That shellac or shellac varnish, as commercially known
and sold to jobbers, dealers, and the purchasing public, is composed
solely of genuine shellac gum dissolved in alcohol, and is understood by said jobbers, dealers, and the purchasing public to be
composed of genuine shellac gum dissolved in alcohol.
PAR. 3. The respondents in the course and conduct of their said
business for more than one year last past have manufactured and sold
to jobbers, dealers, and the purchasing public, in commerce, as aforesaid, throughout the States in the eastern portion of the United States
by means of traveling salesmen, mail orders, or otherwise, a product
composed solely of shellac gum dissolved in alcohol, and have labeled,
branded, and advertised, and still do label, brand, and advertise
the said product as "White Shellac"; that the said respondents also
manufacture and sell in commerce, as aforesaid, and have manufactured and sold for more than one year last past a product composed
of shellac gum and a large quantity of shellac gum substitutes such
as rosin and similar ingredients, which product and containers thereof they label, brand, and advertise as "White Shellac" without indicating in any way whatever on such labels, brands, and advertisements that such last described product contains any other gum or
ingredient, substitute for gum, than genuine shellac gum. The said
labels, brands, and advertisements of said last described product are
false and misleading and have the capacity and tendency to mislead
nnd deceive the purchasers thereof, the trade and purchasing public,
into the belief that said product so labeled, branded, and advertised
by respondents is composed solely of genuine shellac gum dissolved
in alcohol and to induce said purchasers to purchase same in that
belief.
. PAR. 4. There are a large number of manufacturers and distributors
of varnish composed only of genuine shellac gum, cut in alcohol, who
advertise, label, and sell the same under the name of "shellac" and
also many manufacturers and distributors of shellac substitutes who
do not advertise, brand, or label said shellac substitutes as "shellac"
or otherwise indicate to the purchasing public that such substitutes
are manufactured or composed of shellac gum cut in alcohol.
PAn. 5. The above acts and things done by respondents are all to
the prejudice of the public and of respondents' competitors and constitute unfair methods of competition in commerce within the intent
and meaning of Section 5 of an Act of Congress entitled "An Act to
create a Federal Trade Commission, to define its powers and duties,
· and for other purposes," approved September 26, 1014.
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REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress approved September 26, 1914, the Federal Trade Commission issued and served a
complaint upon the respondents_, Ralph E. Dings and LyonS. Schuster, a partnership doing business under the name and style of Dings
& Schuster, charging it with the use of unfair methods of competition in commerce, in violation of the provisions of said act.
The respondents having entered their appearance and filed an
answer herein and having made, executed, and filed an agreed statement of facts in which it is stipulated and agreed by respondents
that the Federal Trade Commission shall take such agreed statement of facts as the facts in this case and in lieu of testimony, and
proceed forthwith upon such agreed statement of facts to enter
thereon, without the introduction of testimony or the presentation of
argument in support of same, and the Federal Trade Commission
being now fully advised in the premises, makes this its finding~ as
to the facts and conclusion:
FINDINGS AS TO TilE FACTS.

PARAGRAPH 1. That Ralph E. Dings and LyonS. SC'huster are partners trading under the name and style of Dings & Schnstrr, with their
plant and business office at Long Island City in the State of New
York. They are, and all times hereinafter mentioned were, engaged
in the business of manufacturing, selling, and distributing paints,
varnishes, shellac and substitutes for shellac to painters, jobbers,
dealers, and the public generally throughout the eastern portion of
the United States. In the course and conduct of their business said
1·espondents cause their said products when sold to be transported
from the State of New York to, into, and through other States of
the United States and the District of Columbia to the purchasers
thereof, and at all the times hereinafter mentioned are and hnYe been
in competition with other persons, partnerships, and corporations
engaged in a similar business in interstate commerce.
PAR. 2. That shellac or shellac varnish, as commercially known
and sold to jobbers, dealers, and the purchasing public, is composed
solely of genuine shellac gum dissolved in alcohol, and is understood
by said jobbers, dealers, and the purchasing public to be composed
of genuine shellac gum dissolved in alcohol.
PAR. 3. That the respondents in the course and conduct of their
said business for more than one year last past have manufactured
and sold to jobbers, dealers, and the purchasing public, in commerce,
as aforesaid, throughout the Stat£'s in the eastern portion of the
United States by means of traveling salesmen, mail orders, or other·
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•
wise, a product composed solely of shellac gum dissolved in alcohol,
and have labeled, branded, and advertised, and still do label, brand,
and advertise the said product as "White Shellac"; that the said
respondents also manufacture and sell in commerce, as aforesaid, and
have manufactured and sold for more than one year last past a.
product composed of shellac gum and a large quantity of shellac
gum substitutes such as rosin and similar ingredients, which product
and the containers thereof they label, brand, and advertise as
"White Shellac" without indicating in any way whatever on such
labels, brands, and advertisements that such last described product
contains any other gum or ingredient, substitute for gum, than genuine shellac gum. The said labels, brands, and advertisements of
said last described product are false and misleading and have the
capacity and tendency to mislead and deceive the purchasers thereof,
the trade and purchasing public, into the belief that said product so
labeled, branded, and advertised by respondents is composed solely
of genuine shellac gum dissolved in alcohol and to induce said purchasers to purchase same in that belief.
PAR. 4. That there are a large number of manufacturers and distributors of varnish composed only of genuine shellac gum, cut in
alcohol, who advertise, label, and sell the same under the name of
" shellac " and also many manufacturers and distributors of shellac
substitutes who do not advertise, brand, or label said shellac substitutes as "shellac" or otherwise indicate to the purchasing public
that such substitutes are manufactured or composed of shellac gum
cut in alcohol.
PAR. 5. That the brands, labels, and advertisements containing
the words "White Shellac" used by the respondent upon the containers of the product composed of shellac gum and a large quantity of shellac gum substitutes, such as rosin and similar ingredients
manufactured, sold, and shipped by them, as set forth in the foregoing findings, have the capacity and tendency to and do mislead and
deceive a substantial part of the purchasing public into the belief
that such product so labeled, branded, and advertised by the respondent is composed solely of genuine shellac gum dissolved in
alcohol, and to induce said purchasers to purchase same in that
belie£.
CONCLUSION•

. The practices of the said respondents, under the conditions and
Clrcumstances described in the foregoing findings, are unfair methods
of competition in commerce, and constitute a violation of the Act of
Congress approved September 26, 1914, entitled "An Act To create
a Federal Trade Commission, to define its powers and duties, and
for other purposes."

344

-

FEDERAL TRADE COMMISSION DECISIONS.

Order.

6F.T.C.

ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of the
respondents, and the statement of facts agreed upon by the respondents and counsel for the Commission, and the Commission having
made its findings as to the facts with its conclusion that the respondents have violated the provisions of the Act of Congress
approved September 26, 1914, entitled "An Act To create a Federal Trade Commission, to define its powers and duties, and for
other purposes,"
It is 'IWW ordered, That the respondents, Ralph E. Dings and
Lyon S. Schuster, copartners, doing business under the name and
style of Dings & Schuster, and each of them, their agents, representatives, servants, and employees, cease and desist from directly or
indirectly:
(1) Employing or using on labels or as brands for varnish not
composed wholly, 100 per cent, of shellac gum cut in alcohol, or on
the containers in which the varnish is delivered to customers, the
words "White Shellac" or the word "Shellac" alone or in combination with any word or words unless accompanied by a word or words
clearly and distinctly setting forth the substance, ingredient, or gum
of which the varnish is composed with the percentages of all such
substances, ingredients, or gums therein used clearly stated upon the
label, brand, or upon the containers (e. g., "Shellac Substitute" or
"Imitation Shellac" to be followed by a statement setting forth the
percentages of ingredients or gums therein used).
(2) Using or displaying in circulars or advertising matter used
in connection with the sale of its products in interstate commerce,
except when such products contain 100 per cent shellac ~urn cut in
alcohol, the words "White SheJJac" or the word "Shellac" alone
or in combination with any other word or words unless accompanied by a word or words clearly and distinctly setting forth the
substance, ingredient, or gum of which the varnish is composed with
the percentages of all such substances, ingredients, or gums therein
used clearly stated (e. g., "Shellac Substitute," or "Imitation
Shellac," to be followed by a statement setting forth the percentages
of ingredients or gums therein used).
It ia further ordered, That the respondents shall file with the
Federal Trade Commission, within 60 days from the date of this
order, its report in writing, setting forth the manner and form in
which this order has been conformed to, and shall attach to such report two copies of all circulars, advertisements, devices, or labeJs
distributed or displayed to the public by the respondents in connection with the sale of their products in interstate commerce subsequent to the date of this order.

...
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FEDERAL TRADE COl\Il\IISSION
v.
UNITED TYPOTHETAE OF AMERICA ET AL.
COMPLAINT IN THE l\IATI'ER OF TilE ALLEGED VIOLATION OF SECTION ~ OF
AN ACT OF CONGRESS APPROVED SEPTEMBER 26 1 1914.

Docket 45!}--August' 17, 1923.
Snr.Aaus.
Where a nation-wide organization of employing printers, which through a membership running into the thousands directed and controlled more than 50
per cent in volume of all the commercial printing business done in the
United States, and which included among the objects set forth In Its constitution, "to eliminate the evils of Ignorant and ruinous competition"; In
cooperation with Its numerous branch and affiliated local organizations all
over the United States
( 'l) Evolved, promulgated and Installed a "standard cost finding system" In
the establishments of employing printers, hosed on figures furnished by Its
members, through which they were supplied with uniform figures or standard costs for the different operations involved In the trade;
(b) Prepared and widely distributed a "price list" or "standard guide'' in
which were set forth a list of uniform selling prices and also percentages
of profit recommended to be added to such costs In making prices or price
estimates for work;
(c) Drought about, energetically fostered, and encouraged the use, both among
its members and non-members, of said "standard cost system" and said
"price lll't" or "standard guide''; and
(d) Approved and endorsed the work of its price list committee, and pledged
them Its support;
With the result that pricPs In the trade were cooperatively enhanced, fixed and
maintained:
Held, That such practices, substantially as described, .constituted unfair methods
of competition.

CO :\fPI..A INT.
The Federal Trade Commission having reason to believe from a
preliminary investigation made by it that the United Typothetae of
America, its officers, its branch and affiliated local organizations and
its members, all hereinafter referred to and who are all respondents
?erein, have been and are using unfair methods of competition in
lnterstate commerce, in violation of Section 5 of an Act of Congress
approved September 2G, 1914, entitled "An Act to create a Federal
Trade Commission, to define its powers and duties and for other
Purposes," and it appearing that a proceeding by it in respect thereof
Would be to the interest of the public, issues this amended complaint,
stating its charges in that respect on information and belief as
follows:
. PAnAGn..u•vl. That the respondent, United Typothetae of America,
18
a corporation organized under the laws of the State of New York,
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with headquarters and executive offices at Chicago, Ill.; that the respondent is the successor of a voluntary association of employing
printers' associations and employing printers, known as the" United
Typothetae of America," which was organized. during the year 1887
and by succession has been in. continuous existence, and so continues,
from that date to the present time; that during the year 1913 the
United Typothetae of America-the voluntary association-was
amalgamated with the Ben Franklin Clubs of America, another
association of employing printers, and thereafter continued under
the name of "United Typothetae and Ben Franklin Club of America" until some time during the month of September, 1917, when the
name was changed to the United 1'ypothetae of Arnerica," that thereafter, to wit, on September 16, 1919, the respondent, United Typothetae of America, a corporation, succeeded to and took over all the
rights and privileges of the voluntary association known as the
United Typothetae of America, and said voluntary association thereupon ceased to exist; that the respective officers of the United
Typothetae of America and their respective places of business are
as follows, to wit:
{1) J. Linton Engle, Philadelphia, Pa., president;
(2) J. C. Acton, Toronto, Ontario, Canada, first vice president
and chairman of executive committee;
(3) George K. Horn, Baltimore, 1\Id., vice president;
( 4) B. F. Schriber, Pueblo, Colo., vice president;
( 5) · R. B. Nelson, Chicago, Ill., vice president;
(6) Fred
Gage, Battle Creek, Mich., treasurer;
(7) Edward T. Miller, Chicago, Ill., secretary;
that the United Typothetae of America is composed of numerous
branch and affiliated local organizations, including, in addition to
some not known to the Commission, the following:
(8) Capital District Typothetac, Albany, N. Y.;
( 9) Fox River Typothetae, A pp1eton, "\Vis.;
(10) Mountain Typothetae, Asheville, N. C.;
( 11) Atlanta Typothetae, Atlanta, Ga.;
(12) Augusta Typothetae, Augusta, Ga.;
{13) Austin Typothetae, Austin, Tex.;
( 14) Baltimore Typothetae, Baltimore, 1\Id.;
( 15) Battle Creek Typothetae, Battle Creek, Mich.;
( 16) Bay City Typothetae, Bay City, 1\fich.;
(17) Binghamton Typothetae, Binghamton, N. Y.;
( 18) Birmingham Typothetae, Birmingham, Ala.;
(19) Bloomington Typothetae, Bloomington, Ill.;
(20} Boston Typotheta.e Board of Trade, Boston, Mass.;
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( 21)
(22)
( 23)
(24)
(25)
(26)
(27)
(28}
(2!>}
(30)
(31)
( 32)
(33}
(34)
(35)
(36)
(37}
( 38)
(3!>)
( 40)
( 41)
( 42)
( 43)
( 44)
( 45)
( 46)
( 47)
( 48)
(49)
(50)
(51)
(52)
(53)
(M)
(55)
(56)
(57)
(58)
( 5!))
( 60)
(61)
( 62)

Bridgeport Typothetae, Bridgeport, Conn.;
Buffalo Typothetne, Buffalo, N. Y.;
'Vest Jersey Typothetae, Camden, N. J. ;
Stark County Typothetae, Canton, Ohio;
Charleston Typothetae, Charleston, S. C.;
Charlotte Typothetae, Charlotte, N. C.;
Chattanooga Typothetae, Chattanooga, Tenn.;
Franklin Typothetae of Chicago, Chicago, Ill.;
Franklin Typothet.ae of Cincinnati, Cincinnati, Ohio;
Graphic Arts Club of Cleveland, Cleveland, Ohio;
Columbia Typothetae, Columbia, S. C.;
Columbus Typothetae, Columbus, Ga. ;
Columbus Typothetae, Columbus, Ohio;
Dallas Typothetae, Dallas Tex.;
Franklin Typothetae of Dayton, Dayton, Ohio;
Des :Moines Typothetae, Des 1\foines, Iowa;
Typothetae Franklin Association, Detroit, :Mich.;
Duluth Typothetae, Duluth, 1\Iinn.;
Typothetae of Elmira, Elmira, N. Y.;
Erie Typothetae, Erie, Pa.;
Everett Typothetae, Everett, 'Vash.;
Fargo-1\Ioorhead Typothetae, Fargo, N. Dak.;
Flint Typothetae, Flint, 1\fich.;
Typothetne of Fort Smith, Fort Smith, Ark.;
Fort Wayne Typothetae, Fort 'Vayne, Ind.;
Fort ·worth Typothetae, Fort 'Vorth, Tex.;
Grand Rapids Typothetae, Grand Rapids, 1\fich.;
Greenville Typothetae, Greenville, S. C.;
'Vestern Ontario Typothetae, Guelph, Ontario, Canada;
Central Pennsylvania Typothetne, Harrisburg, Pa.;
Hartford Typothetae, Hartford, Conn.;
Typothetae of Haverhill, Haverhill, 1\fass.;
Houston-Galveston Typothetae, Houston, Tex.;
Southwestern Typothetae 'of Kansas and Oklahoma, Independence, Kans.;
Indianapolis Typothetae, Indianapolis, Ind.;
Jackson Typothetae, Jackson, Mich. ;
Jacksonville Typothetae, Jacksonville, Fla.;
Hudson County Typothetae, Jersey City, N.J.;
East Tennessee Typothetae, Johnson City, Tenn.;
Kalamazoo Typothetae, Kalamazoo, 1\fich.;
Graphic Arts Organization, Kansas City, 1\fo.;
Knoxville Typothetae, Knoxville, Tenn.;
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(63)
( 64)
( 65)
(66)
( 67)
(68)
(69)
(70)
(71)
{72)
(73)
.(74)
(75)
(76)
(77)
(78)
{79)
(80)
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Lansing Typothetae, Lansing, Mich.;
Lima Typothetae, Lima, Ohio;
Lincoln Typothetae, Lincoln, Neb. ;
Arkansas Typothetae, Little Rock, Ark.;
Typothetae of M:acori, Macon, Ga.;
Marietta Typothetae, Marietta, Ohio;
Memphis Typothetae, .Memphis, Tenn.;
Milwaukee Typothetae, Milwaukee, Wis.;
Minneapolis Typothetae, Minneapolis, Minn.;
Mobile Typothetae, Mobile, Ala.;
Montgomery Typothetae, Montgomery, Ala.;
Graphic Arts Section, C.l\f. A., Montreal, P. Q., Canada;
Muskegon Typothetae, Muskegon, Mich.;
Ben Franklin Typothetae of Muskogee, Muskogee, Okla.;
Typothetae of Newark, Newark, N.J.;
New Haven Typothetae, New Haven, Conn.;
New Orleans Typothetae, New Orleans, La.;
New Westminister Typothetae, New ""\Vestminister, B. C.,
Canada;
(81) New York Employing Printers' Association, New York,
N.Y.;
( 82) Tidewater Typothetae, Norfolk, Va.;
{83) Graphic Arts Association, Oklahoma City, Okla.;
( 84) Ottawa Typothetae, Ottawa, Ontario, Canaua ;
( 85) Pensacola Club, Pensacola, Fla.;
(86) Typothetae of Philadelphia, Philauelphia, Pa.;
{87) Typothetae of ·western Pennsylvania, Pittsburgh, Pa.;
(88) Maine Typothetae, Portland, 1\fe.;
(89) Portland Typothetae, Portland, Oreg.;
(90) Typothetae of Rhode Island, Providence, R. I.;
{91) Quebec Typothetae, Quebo.c, P. Q., Canada;
(92) Gem City Typothetae, Quincy, Ill.;
(93) Racine-Kenosha Typothetae, Racine, ""\Vis.;
(94) Central North Carolina Typothetae, Raleigh, N.C.;
( 95) Richmond Typothetae, Richmond, V a. ;
(06) Rochester Typothetae, Rochester, N. Y.;
( 97) Rockford Typothetae, Rockford, Ill.;
(98) Tri-City Manufacturing Printers' Association, Rock Island, Ill.;
(99) Saginaw Typothetae, Saginaw, Mich.;
(100) Employing Printers' Educational Association, San Antonio, Tex. ;
(101) Typothetae of Savannah, Savannah, Ga.;
(102) Ben Franklin Club of St. Louis, St. Louis, 1\fo.;
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(103) St. Paul Typothetae, St. Paul, Minn.;
(104) Anthracite Typothetae, Scranton, Pa.;
(105) Seattle Division, U. T. A., Seattle, ·wash.;
( 106) St. Joseph Valley Typothetae, South Bend, Ind.;
( 107) Spokane Typothetae, Spokane, "\Vash.;
( 108) Springfield Typothetae, Springfield, Mass.;
( 10()) Springfield Typothetae, Springfield, Ohio;
(110) Okanagan Press Guild, Summerland, B. C., Canada;
(111) Syracuse Typothetae, Syracuse, N. Y.;
(112) Tacoma Typothetae, Tacoma, Wash.;
(113) Florida 'West Coast Typothetae, Tampa, Fla.;
(114) Terre Haute Typothetae, Terre Haute, Ind.;
(115) Toledo Typothetae, Toledo, Ohio;
(116) Topeka Typothetae, Topeka, Kans.;
( 117) Toronto Typothetae, Toronto, Ontario, Canada;
(118) Trenton Typothetae, Trenton, N. J.;
(119) Typothetae of Tulsa, Tulsa, Okla.;
(120) Typothetae of Utica, and Vicinity, Utica, N.Y.;
(121) Vancouver Typothetae, Vancouver, B. C., Canada;
( 122) 'Vaco· Typothetae, 'Vaco, Tex.;
( 123) Typothetae of 'Vashington, D. C., 'Vashington, D. C.;
(124) Ben Franklin Typothetae of 'Vichita, 'Vichita, Kans.;
( 125) Williamsport Typothetae, "\Villiamsport, Pa.;
{126) Wilmington Typothetae, Wilmington, Del.;
(127) Ben Franklin Typothetae, 'Vilmington, N. C.;
(128) Triangle Typothetae, Winston-Salem, N. C.;
( 12!)) 'Vinni peg Typothetae, Winnipeg, Manitoba, Canada;
( 130) 'Vorcester Typothetae, 'Vorcester, Mass. ;
that there are approximately 5,100 persons, firms, associations, or
corporations engaged in the printing business and located in the
various States of the United States, the District of Columbia, and the
Dominion of Canada who are members of some one of the branch ·
and affiliated local organizations of said United Typothetae of
America, and by virtue of such membership in the branch and
affiliated local organizations, are members of said National organization, said United Typothetae of America, and each such member of
said branch and affiliated organizations is hereby made a respondent
to this complaint, although the names of the vast majority of such
ll_lembers are unknown to the Commission, and it is, therefore, imposSible, without manifest inconvenience and oppressive delay, to designate by name all such respondents to this complaint; the following,
however, are known to this Commission, and are:
(131) Franc C. Sheiry, 'Vashington, D. C.;
{132) E. F. Eilert, New York, N.Y.;
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{133) Toby Rubovitz, Chicago, Ill.;
(134) Earl R. Britt, St. Louis, 1\fo.;
(135) William S. Pfaff, New Orleans, La.;
(136) Bert Swezea, Seat.tle, ·wash.;
that said respondent, the United Typothetae of America, through its
officers, its branch and affiliated organizations, and its members,
represents, directs, and controls approximately 80 per cent in volume
of all the commercial printing business in the United States.
PAR. 2. That the respondent, United Typothetae of America, maintains and operates a school of printing at Indianapolis, Ind., where
it publishes monthly its official magazine, Typothetae Bulletin, and
causes the same to be sent to its various members located in the different States of the United States, the District of Columbia, and the
Dominion of Canada; that the respondent, United Typothetae of
America, at its headquarters and executive office at Chicago, Ill.,
and at its district offices, which it operates and maintains in the
various States of the United States, prints, publishes, and causes to
be circulated to its members and to various other employing printers
located in the different States of the United States, the District of
Columbia, and the Dominion of Canada, literature relative to the
"Standard Cost System" and "Standard Price List" (Typothetae
Standard Guide) and various other publications and circulars; that
many of the various memoors of the United Typothetae of America
are employing printers, engaged in soliciting printing throughout
the States of the United States other than the States of their respective domicile, in due course of interstate commerce, in direct and
active competition with other persons, firms, and corporations similarly engaged, who are not members of respondent association.
PAR. 3. That respondent, United Typothetae of America, through
its oflicers, its branch and affiliated local organizations and its members, inaugurated a campaign known as the "Thre~- Y car Plan,"
f.he object of which is to collect assessments from manufacturers and
merchants throughout the United States who sell paper print presses,
type, ink, and other supplies to employing printers, and from associations allied to the printing industry, the money so collected to
be applied to alleged educational purposes, but mainly to induce
employing printers to use the uniform system of cost accounting
and the" Standard Prire List" compiled by the United Typothetae
of America, through its officers, its branch and affiliated local organizations and its members, with the view of teaching the printer how to
charge adequate prices for his work, so that the alleged "evils of
ignorant and ruinous competition" might be eliminated, as stated
in bulletins published by said respondent; that coercive methods
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have been used by respondent to obtain subscriptions to said "threeyear plan" fund, in that there were published and circulated by
respondent, monthly bulletins containing names and. addresses of
subscribers, in order that the employing printers could discriminate,
in the purchase of supplies required by them, in favor of those who
had subscribed to said fund and against those who had not so subscribed; that the publication of the lists of contributors, as aforesaid, has intimidated manufacturers and dealers in printers' supplies, and has caused them to contribute to said fund, against their
will, in order to avoid being discriminated against by the members
of said United Typothetae of America in· the purchase of supplies
required by them, the result of which has been that manufacturers
and dealers in printers' supplies have been compelled to pay a bonus
or gratuity, as a condition precedent to the sale of supplies to members of respondent association.
PAn. 4. That approximately 4,000 employing printers who are
members of the United Typothetae of America, have adopted and
are now using the uniform cost accounting system in their respective
printing establishments, which respondent has established and designated as the "Standard Cost System"; that respondent, United
Typothetae of Amerioa, has compiled a ''Standard Price List" for
the use of employing printers in arriving at the price to be charged
for their work, which it has designated as the "Standard Price List"
(Typothetae Standard Guide), and each member of the Typotlwtae
is furnished a so-called "Standard Price List" (Typothetae Standard Guide), and the respondent, United Typothetae of America, throtigh its officers and its branch and affiliated local
organizations is constantly urging its members to adopt and use the
same, and approximately 5,000 members of the Typothetae are now
using said "Standard Price List," the effect of which is to establish
a uniform schedule of prices among the members of respondent association and the printing industry in general; that the United
Typothetae of America is constantly urging employing printers who
are not members of the Typothetae to use the " Standard Price List"
( Typothetae Standard Guide), and that there are now in use in the
United States, the District of Columbia, and the Dominion of
Canada approximately 6,100 of the "Standard Price List" (Typothetae Standard Guide) ; that these two devices, the" Standard Cost
System" and the "Standard Price List" (Typothetae Standard
Guide), which respondent is constantly urging employing printers
to adopt and use, are not merely systems of cost finding, but devices,
the intent and purpose of which are to establish a uniform scale of
prices in the printing industry throughout the United States, and
36727°-25-VOL ~24
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has a tendency unduly to suppress competition in the printing business in interstate commerce, and to create a monopoly directly affecting interstate commerce.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress approved
September 26, 1914, entitled "An Act to create a Federal Trade
Commission, to define its powers and duties, and for other purposes," the Fedel'al Trade Commission issued and served its amended
complaint upon the respondents, United Typothetae of America and
others, charging them ":ith unfair methods of competition in commerce in violation of the provisions. of said act.
Thereupon, the respondents having duly filed their answers, admitting certain allegations of said complaint and denying others and
setting up certain new matters in defense, and hearings having been
held before an examiner of the Commission theretofore duly appointed, and the Commission having offered evidence in support of
the charges of said complaint, and said respondents having introduced evidence on their behalf, and the parties having rested, and
attorneys for the respective parties having duly argued the issues
in this proceeding, and having presented said issues herein to the
Commission for final consideration and determination,
The Federal Trade Commission, having duly considered the
record, and being now fully advised in the premises, makes this its
findings as to the facts and conclusion:
FINDINGS AS TO TilE FACTS,

PAnAonArii 1. (a) The respondent, the United Typothetae of
America, is a corporation organized under the laws of the State of
New York, with headquarters and executive oflices at Chicago, Ill.
It is the successor to a voluntary association of employing printers'
associations and employing printers known as the "United Typothetae of America," which was organized during the year 1887,
and by succession has been in continuous existence and so continued
from that date to the present time, During the year 1913 the United
Typothetae of America, a voluntary association, was amalgamated
with the " Den Franklin Club of America," another association of
employing printers, and therea{ter continued. unucr the name of
the" United Typothetae and Ben Franklin Club of America" until
some time during the month of September, 1017, when the name
was changed to United Typothetae of America. Thereafter, to wit,
on September 16, 1{)1!), the respondent United Typothetue of
America, a corporation, succeeded to and took over all the rights
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and privileges of the voluntary association known as the United
Typothetae of America, and said voluntary association thereupon
ceased to exist. The respective officers of the United Typothetae
of America, and their respective places of business, at the time of
the taking of testimony in this proceeding, were as follows:
.J. Linton Engle, Philadelphia, Pa., president;
J. C. Acton, Toronto, Ontario, Canada, first vice president and
chairman of executive committee;
George K. Horn, Baltimore, Md., vice president;
B. F. Schriber, Pueblo, Colo., vice president;
R. B. Nelson, Chicago, Ill., vice president;
Fred ,V, Gage, Battle Creek, Mich., treasurer;
Edward T. Miller, Chicago, Ill., secretary.
(b) The United Typothetae of America is composed of numerous
branch and affiliated local organizations, including, in addition to
some not known to the Commission, the following:
Capital District Typothetae, Albany, N. Y.;
Fox River Valley Typothetne, Appleton, Wis.;
Mountain Typothetae, Asheville, N. C.;
Atlanta Typothetae, Atlanta, Ga.;
Augusta Typothetae, Augusta, Ga.;
Austin Typothetae, Austin, Tex.;
Baltimore Typothetae, Baltimore, Md.;
Battle Creek Typothetne. Battle Creek, Mich.;
Bay City Typothetae, Bay City, Mich.;
Binghamton Typothetae, Binghamton, N. Y.;
Birmingham Typothetae, Birmingham, Ala.;
Bloomington Typothetae, Bloomington, Ill.;
Boston Typothetae ;noard of Trade, Boston, Mass.;
Bridgeport Typothetae, Bridgeport, Conn.;
Buffalo Typothetae, Buffalo, N. Y.;
'West Jersey Typothetae, Camden, N.J.;
Stark County Typothetae, Canton, Ohio;
Charleston Typothetae, Charleston, S. C.;
Charlotte Typothetae, Charlotte, N. C.;
Chattanooga Typothetae, Chattanooga, Tenn.;
Franklin Typothetae of Chicago, Chicago, Ill.;
Franklin Typothetae of Cincinnati, Cincinnati, Ohio;
Graphic Arts Club of Cleveland, Cleveland, Ohio;
Columbia Typothetae, Columbia, S. C.;
Columbus Typothetne, Columbus, Ga.;
Columbus Typothetae, Columbus, Ohio;
Dallas Typothetae, Dallas, Tex. ;
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Franklin Typothetae of Dayton, Dayton Ohio;
Des Moines Typothetae, Des Moines, Iowa;
Typothetae Franklin Association, Detroit, Mich.;
Duluth Typothetae, Duluth, Minn.;
Typothetae of Elmira, Elmira, N. Y.;
Erie Typothetae, Erie, Pa.;
Everett Typothetae, Everett, 1Vash.;
Fargo-Moorhead Typothetae, Fargo, N. Dak.;
Flint Typothetae, Flint, Mich.;
Typothetae of Fort Smith, Fort Smith, Ark.;
Fort Wayne Typothetae, Fort Wayne, Ind.;
Fort 'Vorth Typothetae, Fort \Vorth, Tex.;
Grand Rapids Typothetae, Grand Rapids, 1\Iich.;
Greenville Typothetae, Greenville, S. C.;
1Vestern Ontario Typothetae, Guelph, Ontario, Canada ;
Central Pennsylvania Typothetae, Harrisburg, Pa.;
Hartford Typothetae, Hartford, Conn.;
Typothetae of Haverhill, Haverhill, Mass.;
Houston-Galveston Typothetae, Houston, Tex.;
Southwestern Typothetae of Kansas and Oklahoma, Independence, Kans. ;
Indianapolis Typothetae, Indianapolis, Ind.;
Jackson Typothetae, Jackson, Mich.;
Jacksonville Typothetae, Jackson ville, Fla.;
Hudson County Typothetae, Jersey City, N.J.;
East Tennessee Typothetae, Johnson City, Tenn.;
Kalamazoo Typothetae, Kalamazoo, Mich.;
Graphic Arts Organization, Kansas City, 1\Io.;
Knoxville Typothetae, Knoxville, Tenn.;
Lansing Typothetae, Lansing, 1\Iich.;
Vma Typothetae, Lima, Ohio;
Lincoln Typothetae, Lincoln, Nebr.;
Arkansas Typothetae, Little Rock, Ark.;
Typothetae of Macon, Macon, Ga.;
Marietta Typothetae, Marietta, Ohio;
Memphis, Typothetaet Memphis, Tenn.;
Milwaukee 'l'ypothetae, .Mil waukee, Wis.;
Minneapolis Typothetae, Minneapolis, Minn.;
Mobile Typothetae, Mobile, Ala.;
Montgomery Typothetae, Montgomery, Ala.;
Graphic Arts Section, C. l\I. A., Montreal, P. Q., Canada;
Muskegon Typothetae, 1\Iuskeg-on, Mich.;
Den Franklin Typothetae of Muskogee, Muskogee, Okla.;
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Typothetae of Newark, Newark, N. J.;
New Haven Typothetae, New Haven, Conn.;
New Orleans Typothetae, New Orleans, La.;
New Westminster Typothetae, New 'Vestminster, B. C., CanadB;
New York Employing Printers' Association, New York, N.Y.;
Tidewater Typothetae, Norfolk, Va.;
Graphic Arts Association, Oklahoma City, Okla.;
Ottawa Typothetae, Ottawa, Ontario, Canada;
Pensacola Club, Pensacola, Fla.;
Typothetae of Philadelphia, Philadelphia, Pa.;
Maine Typothetae, Portland, Me.;
Portland Typothetae, Portland, Oreg.;
Typothetae of Rhode Island, Providence, R. I.;
Quebec Typothetae, Quebec, P. Q., Canada;
Gem City Typothetae, Quincy, Ill.;
Racine-Kenosha Typothetae, Racine, Wis.;
Central North Carolina Typothetae, Raleigh, N.C.;
Richmond Typothetae, Richmond, V a. ;
Rochester Typothetae, Rochester, N. Y.; ·
Rockford Typothetae, Rockford, Ill.;
Tri-City Manufacturing Printers' Association, Rock Island, Ill.;
Saginaw Typothetae, Saginaw, Mich.;
Employing Printers' Educational Association, San Antonio,
Tex.;
Typothetae of Savannah, Savannah, Ga. ;
Ben Franklin Club of St. Louis, St. Louis, Mo.;
St. Paul Typothetae, St. Paul, Minn.;
Anthracite Typothetae, Scranton, Pa.;
Seattle Division, U. T. A., Seattle, 'Vash.;
St. Joseph Valley Typothetae, South Bend, Ind.;
Spokane Typothetae, Spokane, Wash.;
Springfield Typothetae, Springfield, Mass.;
Springfield Typothetae, Springfield, Ohio.;
Okanagan Press Guild, Summerland, B. C., Canada;
Syracuse Typothetae, Syracuse, N. Y.;
Tacoma Typothetae, Tacoma, 'Vash. ;
Florida West Coast Typothetae, Tampa, Fla.;
Terre Haute Typothetae, Terre Haute, Ind.;
Toledo Typothetae, Toledo, Ohio;
Topeka Typothetae, Topeka, Kans.;
Toronto Typothetae, Toronto, Ontario, Canada;
Trenton Typothetae, Trenton, N. J.;
Typothetae of Tulsa, Tulsa, Okla.;
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Typothetae of Utica and Vicinity, Utica, N. Y.;
Vancouver Typothetae, Vancouver, B. C., Canada;
Waco Typothetae, Waco, Tex. ;
Typothetae of "\V ashington, D. C., Washington, D. C.;
Den Franklin Typothetae of "\Vichita, Wichita, Kans.;
'WilliamspOit Typothetae, 'Williamsport, Pa.;
'Wilmington Typothetae, Wilmington, Del. ;
Ben Franklin Typothetae, Wilmington, N. C.;
Triangle Typothetae, 1Vinston-Salem, N. C.;
1Vinnipeg Typothetae, Winnipeg, Manitoba, Canada;
Worcester Typothetae, "\Vorcester, Mass.
(c) During the year 1918 there were approximately-2,127, during
the year 1919 there were approximately 2,312, during the year 1920
there were approximately 4,989, and during the year 1921 there were
approximately 5,046 persons, firms, associations, or corporations
engaged in the printing business and located in the various States
of the United States, the District of Columbia, and the Dominion of
Canada who were members of some one of the branches and affiliated
local organizations of said United Typothetae of America, and by
virtue of such membership in the branches and affiliated local organizations were members of the national organization of said United
Typothetae of America.
PAR. 2. The United Typothetae of America has members in every
State of the United States, the District of Columbia, and Hawaii,
in Canada, and in South America. The United Typothetae of
America, through its officers, its branch and affiliated organizations
and its members, represents, directs, and controls more than 50 per
cent in volume of all the commercial printing business in the United
States.
PAR. 3. Said respondent, United Typothetae of America, adopted
the following declaration of policies:
Object of the organization.

(Article 2, Section 1, of the constitution) To foster trade and
commerce in the printing industry; to reform abuses relative
thereto; to protect trade and commerce from unjust and unlawful exactions; to diffuse accurate and reliable information
among its members as to the standing of merchants, and other
matters; to promote uniformity and certainty in the customs
and usages of said trades and commerce, and of those having
a common trade, business or financial interest; to settle differences and J?romote a more enlarged and friendly intercourse amon'"' 1ts members, and between its members and the
business worYd; and in general, to do such other and further
lawful acts as may be found necessary and convenient.
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(Section 3) To effect a thorough organization of the employing printers and allied employing trades of the United States,
Canada, and Mexico, with a view to improving the conditions
of the industry in every proper and lawful manner, * * •
(Section 4) To promote education in the printing trades by
the instruction of apprentices; the preparation and publication of lesson sheets, text books and other like literature; the
conduct of schools; the spread of information among its members; coo:r_:>eration with institutions of learning engaged in vocational traming; and to issue certificates of proficiency to students
of educational courses.
(Section 5) To urge employing printers and allied employing trades to cooperate with one another; to eliminate the evils
of ignorant and ruinous competition; to make the relationship
of the entire printing trades harmonious, and to correct such
further evils as may exist.
(Section 6) To spread a wider knowledge of the elements of
cost and what constitutes a proper remuneration for services
rendered to them, and that competition may be honorable, just
and reasonable.
(Section 9) To employ competent men to install the standard
uniform cost-finding system as approved and amended from
time to time by the Cost Commission; to secure uniformity in
the a:pplication of the system in the plants of its members; to
urge 1ts adoption in all printing plants everywhere, and by all
the allied industries.
(Section 11) To create legislative committees both local and
international, for the purpose of watching, promoting and
furthering the legitimate interests of the industry.
Sections 12, 13, 14, and 15 provide for formation of mutual insurance companies, standardizing a code of ethics and trade customs,
better trade relations between individual printers and between printers and other allied interests, providing for boards of arbitration
and for forming local branches in various cities and towns throughout the country.
(Section 16) To employ the persons necessary for carrying
out the work of organization in general.
(Section 17) To conduct such departments as may be necessary for carrying out the general objects and purposes of the
association.
And Section 18 sets forth that the purposes of the association
shall not be profit, but shall be service.

Membership.
(Article 5, Section 1) Any individual, partnership, firm, corporation or association engaged in the printing or any allied
trade or craft, having proprietary interest therein and whose
principals are not officers of labor organizations, may, upon ap-
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plication in the prescribed form and upon subscribing to the
constitution and by-laws, and by receivm~ a majority vote of
the executive committee, and by paying mto the treasury the
initiation fee and dues as herein provided, become a member of
this association.
(Article 5, Section 2) Only members engaged in the printing
business and operating either composition, press room or bindery, shall be eligible to attend the executive sessions of the conventions of the U. T. A., or to hold elective office in the U. T. A.
(Article 5, Section 3) :Members who form "local associations " shall be known as " local members "; members not in
"local associations " shall be known as "members at large";
members elected from allied trades or crafts shall be known as
"allied trades members" or " allied crafts members."
(Section 5) A local association may comprise members in several cities or towns adjacent to each other; provided the radius
from the city or town designated as local headquarters conforms
to such regulations as may be established by the executive council.
(Section 6) When a local association has been formed, all members of the International Association within the above-prescribed
limits of such local association may retain membership in the
International only by affiliating with the local association.

Officers.
(Article 6, Section 1) The officers of this Association shall be
a President, a first Vice President, three other vice presidents, a
Treasurer and an Executive Committee of not to exceed 35 members, composed of one representative from each of the districts
hereinafter provided for. • • • The Executive Committee
shall be the board of directors of the corporation and shall have
the control and management of the affairs, funds and property
of the corporation.
By-Laws.
Article I. Fees and dues.
Section 1. Each local body and each individual firm where no
local body exists1 shall, upon admission to this association, and
thereafter as members are admitted, pay into the treasury as an
initiation fee a sum equal to Five Dollars ($5) for each membership in the local association: Provided, however, that the Executive Council shall have power to waive the payment of initiation
fee in specific cases or localities when, in their judgment, the
interests of this Association are best served by so doing.
Sec. 2. Each local body for each of its members, and each
individual member where no local body exists, shall pay quarterly in advance into the treasury of this Association a sum equal
to one-half (i) of one per cent ( 1%), or $5 per $1,000, on the
average quarterly pay-roll for the previous year in all the composing, press, bindery and foundry departments: Provided} however, that local associations having an annual mechanica pay·
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roll of $3,000,000 or over, shall be regarded as maximum members, their dues to be $15,000 per year: Provided, further, that
any existing contracts made under the Standard Organization
Agreement shall not hereby be affected durin£ its life or existence. For the sake of convenience in collectiOn and in bookkeeping, these quarterly payments shall be in even dollars, the
amount being that even number of dollars nearest to the exact
figures.
SEc. 3. The maximum dues to be paid by any individual member of a local body to this AssociatiOn shall be one hundred and
fifty dollars ($150) per month, and the minimum dues shall be
eighteen dollars ($18) a year, payable to this Association quarterly in advance.
Of the annual dues paid by each member, one dollar ($1)
shall be applied in payment of one yearly subscription to the
Bulletin: Provided, that any member whose annual dues exceed
twelve dollars ($12) shall be privileged to have one dollar ($1)
of each twelve dollars ($12} so paid apply in payment of a
yearly subscription to the Bulletin, to be sent to such persons as
he may designate.
(Article 4, Section 1) The Executive Committee shall, immediately after its election, elect a cost commission composed of
seven members; • • • and the following committees:
Credit, Legislative, Organization, Trade Matters.
In its code of ethics published in its constitution and by-laws
the following appears:
Recognizing the fact that in the conduct of their business no
individual or concern in any community can act regardless of
his neighbors and competitors, and that while the spirit of competition has been so deeply imbedded in the human breast and so
keenly sharpened b,Y the methods of every day life as to cause it
to enter into and mfluence every transaction, but at the same
time believing there are methods of competition which are clean,
honorable and legitimate, whereby we can compete without
wronging others and without demoralizing the b.usiness in which
we are engaged, this Association adopts the following rules and
recommends them to the employing printers of the country:
Under Paragraph 5, it is stated thatEver,Y printing establishment should have a perfect system of
ascertammg the actual cost of every job. It is in this way only
that the business can hope to be relieved from the deleterious
effects of guess prices. Such a system should not only ascertain the facts, but record them, so that they can be referred to
understandingly and the information immediately ascertained.
PAn. 4. The United Typothctae of America maintains and operates
a school of printing, at Indianapolis, Ind., where it publishes
monthly its official magazine, Typothetae Bulletin, and causes the
same to be sent to its various members located in the various States
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of the United States, the District of Columbia, and the Dominion
of Canada. At the time of the taking of testimony in this proceeding, said Bulletin had a circulation of about 6,500.
PAR. 5. That many of the members of the United Typothetae of
America are employing print.ers, extensively engaged in soliciting
printing throughout the States of the United States other than the
States of their respective domicile, and in shipping printed matter
;n interstate commerce in direct and active competition with other
persons, firms and corporations similarly engaged who are not members of respondent Association.
PAR. 6. Three-Year Plan. The respondent, United Typothetae of
America, through its officers, its branch and affiliated organizations
and its members, inaugurated a campaign known as the "three-year
plan." The object of the plan was to increase the membership of
the Typothetae and to educate the employing printers by inducing
them to use the standard system of cost accounting and the standard
price list compiled by the Typothetae, with the view of teaching the
printer how to charge adequate prices for his work, so that the alleged "evils of ignorant and ruinous competition" might be eliminated. The plan contemplated the raising of $150,000 a year for three
years. Feeling that this was more than the printers could handle,
they applied to the allied trades (manufacturers and merchants who
sell paper, presses, type, ink and other supplies to employing printers) for help. The work of securing subscriptions began in 1916
and continued up until the late summer of l!HS, when the final sum
was realized. :For the purpose of securing funds from the allied
trades, lists containing names and addresses of subscribers to the plan
were printed regularly in the Typothetae Bulletin, pamphlets and
circulars showing the progress of the plan and also showing the
names of endorsers and subscribers to the same were sent to thousands
of printers throughout the various States of the United States. The
Typothetae hired professional solicitors who approached the members of the allied trades with lists showing that competitors of the
latter had already contributed to the plan.
PAR. 7.
Standard Cost Finding System. The Standard Cost
Finding System is a uniform cost accounting system based on the
principle that the unit of cost is the hour sold, which the Typothetne
has installed in the establishments of employing printers. This
system is installed for members of the association at actual cost.
Approximately 2,000 members of respondent association were using
this cost-finding system at the time of the taking of testimony in
this proceeding. Respondent, the United Typothetae of America, is
constantly urging its members and other employing printers who are
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not members of the association, to install in their establishments this
Standard Cost Finding System.
PAn. 8. The Standard Guide. This document is in loose-leaf book
form, of convenient size, leather-bound, and with interchangeable
leaves. It is compiled in accordance with the average costs of the
composite cost statement known as " Form 9-h," and these cost systems are obtained from members who report monthly on this form,
and the form is used by members following out the rules and regulations of the Typothetae in the use of its cost-finding system. The
price list committee of the United Typothetae of America compiles
the guide. This book has had various names. At one time it was
called "The Price List," but it is now distributed under the title of
"Standard Guide." It has two parts-one a commercial printing
section, the other an estimating and general information section.
The first part covers 33 kinds of commercial printing, such as letterheads, ruled billheads, invoices, statements, envelopes, tags and tag
envelopes, blotters, die-cut cards, ordinary cards, tickets, good-grade
cards, written letters, dodgers, auction and sale bills, society printing,
law briefs and records, show printing, type work, constitutions and
by-laws, window placards, counter cards, checks, drafts, notes,
receipts, steel and copper plate engraving and printing, Government
postal cards and stamped envelopes, blank books, stock certificates,
street car cards, etc., covering the field of commercial printing
thoroughly and uniformly.
The looseleaf sheets under the above headings and others in this
book show the net cost stock per thousand, the printing from 250
to 5,000 sheets according to what is termed "1-up," that is, printed
from type; prices from 7,500 up from one electro; from 25,000 up from
three electros, and 50,000 up from seven electros. Each of these
sheets covers classifications under these divisions of commercial printing just above referred to, with the appropriate prices for the same
in each column, and in each column for the different numbers of
copies of the character of printing covered by the heading of the
sheet is given the price that is recommended by the United Typothetae of America to be charged for the same.
The prices in this list are based upon the actual average hour
costs and actual average production for the various operations, plus
25 per cent profit, which amount of profit the Typothetae recommends
should be charged. These suggested prices made up in this list are
found by the Typothetae from the reports that are made by the individual master printers in their plants in compiling their costs on
a form known as" 9-h." Between 400 and 500 printers return these
reports monthly.
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If all printers using this price adopted the prices unmistakably
set forth in the looseleaf sheets furnished by the Typothetae, all of
them would reach the same price for the same character of printing.
This first portion covers all small items of printing that have been
standardized. The Typothetae issues these sheets for any additional
item of printing that they may standardize. It is stated in the foreword of this book that it is only through cooperation tha.t the book
will be the sum of the experience of the entire printing industry that
it should be.
In the second part of this Standard Guide, directions are given
for estimating on such general jobs as do not appear in the 33 classifications in the first part. It starts out with "Scales for General
Printing."

Scales for General Printing Stoclc, ltfaterial, Outside lVorl.:.
Stock and M aterial.-Carefully kept records show an average
cost of 15% for handling stock and other materials. To the
cost of stock delivered at the plant, plus handling charge, the
following rates for profit are considered equitable:
Amounts less than $100.00 add 25%.
$100. 00 and less than $200. 00 add 24%.
200. 00 and less than 300. 00 add 23%.
300. 00 and Jess than 400. 00 add 22%.
400. 00 and Jess than 500. 00 add 21 %·
500. 00 and over add 20%.
Outside work should be figured at the same profit as paper
stock.
When customer furnishes paper stock it is suggested that a
charge of 15% of its value be made for handling.
'Vhen customer furnishes art work and engraving, char"e for
all necessary handling, proving, etc., at regular time rat:S.
On electrotyping on any run of 10,000 or more, charge is to be
made for at least one set of electros, and on allowances for spoilage
the appropriate percentage is given. On composition, the hour
costs that the printer should charge are expressed in the appropriate
amount of money applicable to this part of tl1e general printing; so
are mutually covered all of the different oper~tions, with the appropriate price to be charged in each, covering the subject of general
printing. On book composition, hand work, plain matter, appears
the following:
Literature or solid, manuscript or rei?rint copy, requiring type
proof, $4.70 per 1,000 ems. This pr1ce includes compositwn,
proof reading, distribution nnd office corrections. Author's alterations, make-up and lock-up for the foundry or press, to be
charged extra.
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And then are standardized other elements in book composition by
hand, with the appropriate charge.
This book contains in this second part a small pamphlet entitled
"Square Inch Basis for Hand Composition." The following statement is made in reference to the same:
The following average production records were compiled in
accordance with the actual time consumed in setting thousands
of pieces of Hand Composition. These are offered to the printing industry as authenttc production records of Hand Composition for use in making the layouts for advanced price and
checking against office records in the interests of efficiency.
Pamphlet binding is covered in the estimating section of the book
and is treated in the same way. The different elements of pamphlet
binding are fully set forth and the appropriate charge, either in percentage or a completed composition in dollars and cents stated. For
instance:
Sewing books on machine, charge per M sections, $1.25.
The next subdivision of this part of the book relates to miscellaneous scales, and the next to ruling; the next to electrotyping and
photo-engraving; and the last section to general information, with
this statement:
The following pages contain accurate tables and data which
will prove time-savers to estimators and those having price
calcufations to make.
The record shows that approximately 500 members make the
monthly return on the 9-h sheets, and with the aid of these 9-h
sheets there is compiled in the general offices of the Typothetae a
composite average cost.
·
At the time of the taking of testimony in this proceeding, between
5,000 and 6,000 printers in the United States were using the Standard Guide.
In charging for matter not contained in the Standard Guide, the
Typothetae recommends that its members and other printers add to
the actual average hour cost 25 per cent for profit.
Out of the dues paid by Typothetae members the Typothetae
allocates $6 per member per year for the Price List furnished to
the member. For extra copies the member pays, irrespective of
any dues, the sum of $20 a copy and $5 a year for revisions. For
all outsiders the price charged is $30. The revisions, when made,
are furnished to each person having a Price List. For these revisions
the nonmember pays .$10 per year, and revisions are distributed
approximately twice a month-sometimes one page, sometimes more,
according to the necessities of revision, and the revision so dis-
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tributed is accompanied with a circular showing how to use it and
what it means.
The Guide or Price List has been in preparation approximately
10 years. It started in a small way-a few pages at first. It has
been added to and added to· and developed as time went on, and
about three or four years ago the Typothetae started to sell the
Guide to any who would apply to purchase it. The use of this
book and its revisions is urged upon the members and others by
advertising, by letters, by speeches, and by the field force of the
Typothetae, who are sent all over the United States to show the
members and the purchasers of the Guide how to use it. The allocation of $6 from the dues of a member to provide for the expense
of the Guide was arrived at in a general way. An estimate is made
of the number of members, of the expense of the department having
in charge the printing of the Guide, and of other expenses incident
to its compilation, and the amount arrived at is divided by the
number of members, which produced the sum of $6 (it was at one
time $10). The extra copies to members and the copies to nonmembers have an arbitrary price fixed by the Typothetae. The Price
Lis~ or Standard Guide, is distributed from the headquarters in
Chicago, to all parts of the United States, the Dominion of Canada,
and a number of places in other parts of the world. The Typothetae
employs agents to sell the Standard Guide on a commission basis
throughout the different States of the United States.
PAR. 0. Locals. In many of the locals the national organization
has supplied the secretary, who is the executive operating head of
the local. He is not a member of the Typothetae.
(a) In Portland, Oreg., the Typothetae supplies its present secretary and manager. He was formerly engaged in the printing business in Chicago, as assistant manager of the Chicago Local of the
U. T. A., and was thoroughly familiar with the Typothetae operation. The Portland Typothetae was organized by Harry S. Stutt, a
field representative of the U. T. A., June 1, 1018, and from that date
until December, 1921, it was a charter division of the U. T. A. It
resigned from the national organization in December, H>21, but this
resignation was not accepted. The reason given for the resignation
was that the dues, in the local's estimation, were too high for the
benefit to be derived from the national association. This local has
the following paragraph in its constitution:
The Constitution and By-Laws, Code of Ethics and Regulations of the National Organization-the United Typothetae of
America-shall be deemed a part of the regulations and laws of
the Portland Typothetae.
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The Portland local, owing to local conditions, labor, etc., could
not get the prices called for by the Typothetae Standard Guide. It
revised this Guide and published one of its own more suitable to local
conditions, the title of which is, "Recommended Price List of Printing, compiled in accordance with the latest results obtained through
the use of the Standard Cost Finding System." This price list follows the Standard Price List in all essentials, except some of the revisions in prices that it has made to meet their local conditions, ana
the set-up and arrangement of its pages.
:Members of the Portland Typothetae receive the printed matter
that the Typothetae distributes and some of them have the Typothetae Guide. The Portland Typothetae through its membership, prints,
publishes, and sells printed matter in interstate commerce.
Most of the operations in interstate commerce are with the adjoining State of 'Vashington.
The secretary of the Portland Typothetae performs the estimating
for the members. When a customer calls in a printing office of a
member of the Portland Typothetae to ask for a bid or estimate on
a piece of work, the member of the Typothetae sends to the secretary
a blank form properly filled out, upon which are listed the name of
the customer, the department of the concern that may be asking for
the bid, whether the printer who submits the matter to the secretary
has ever produced the job before or not, and his estimate; and a rulo
of the local Typothetae requires him to make this report.
The secretary knows from the records kept in his office whether the
Particular job has ever been handled before by a member. If it has
?een, and other members of the Typothetae are asked to estimate upon
lt, or bid on it, the award is so handled that the member who pre'\"iously had the job gets it again, or the customer will have to go ont
t? a printer not a member of the Typothetae in order to get a competitive price. Eighty-five per cent, or possibly more, of the estimates
compiled by the secretary are made from the Portland price list.
The secretary of the 11 ortland Typothetae makes a report to each
member at the end of each month, listing each job that the member
has reported in to the office, upon which he has been asked to give a
Price.
The Portland Typothetae printed and distributed to its members a
Pamphlet publication entitled "The Portland Printing Industry."
It is dated July 15, 1919, and contains the following:

First Year's Record of the Typothetae.
Here is something to take note of and digest. Sixty-s<.ven
firms, representing over 90 per cent of the invested capital, producing 95 per cent or over of aU the printing done in the city,
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and all working in hannony for the betterment and improvement
of the printing industry, IS the record of the first year of the
Typothetae existence. * * * The old cutthroat days have
gone, having been relegated to the scrap heap, and in their stead
are days of the standardization of prices based on accurate costs
as found by cost systems,·competition on an equitable· and honest
basis, operation of the policy of live and let live, and a regard
for the rights of competitors. Education is responsible for a
great deal of this. Too fr~quently, in the past, printers and
salesmen of printing have resorted to" guesstimating," with the.
result that everyone who guessed gave a different price, driving
the buyer, of course, to shopping in order to get the lowest price.
That is one of the things that is passing out of style. Buyers are
eliminating shopping practices, for they have found that printers quoting from one price list quote about the same price, and
so they have discovered the best way is to send the job out and
expect to be charged a fair price. This does two things: It relieves the printer of worrying over whether he is going to lose
money on the job, and it saves the buyer wasted time spent in
hunting the lowest price. ·when a prospective customer requires
an estimate, the use of the price list makes estimates more uniform. One of the greatest mistakes has been to forget the little
items, but in manufacturing an article every operation costs
something. Care should be taken to include everything entering
into the production of a job. Doing this will elevate the printing
industry to its proper level.
Detween 16 and 20 of the Portland printers, members of the Portland Typothetae, use the United Typothetae of America's Standard
Cost Finding System in their plants. The local Typothetae secured
the cost accountant from the Chicago office of the U. T. A. to install
the system.
There are G7 members of the local Typothetae. The Chamber of
Commerce of Portland sends all of its printing to the office of the
secretary of the local Typothetae to distribute or divide up between
the printers in Portland who are members of the Chamber of Commerce, on the basis of the number of memberships that the printers
have in the Chamber of Commerce. This method seemed to meet the
approval of the printers in the city of Portland, as it appears that
the secretary of the Chamber of Commerce interviewed the printers
who were not members of the Portland Typothetae but were members
of the Chamber of Commerce, and they agreed to the plan.
If a member of the-local Typothetae fails to get the full Typothetae
price list price on a piece of work and it is brought to the attention of the officers by one who was competing with him, he is summoned to the office of the local, and there have been instances where
he was brought before the board of directors for correction.
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All members doing work for the Government or work for pbnts
that are engaged indirectly in making war material were required
to keep a special record of such work, so that same would be available for use when making application for priority.
At the meeting of the local Typothetae held June 25, 1918, the cost
committee of the local, which had in charge the revision of the price
list, recommended price lists for use of members. The price list
was gone over and the use of same explained to the members. It was
unanimously agreed that members of the association follow the
recommendations of the cost committee regarding method of estimating on work. There was some discussion as to the price to be quoted
where total was in odd costs, and it was resolved that the split
should be on each five cents. If there was work to be done by one
member for another, it was agreed that on the press work a discount of 20 per cent be allowed. Price lists were distributed to
those present at the meeting.
1A concerted effort WtlS made by the Portland Typothetae to sell
copies of its list in other places than the city of Portland. It
sold these lists at $7 each and charged 10 cents per sheet for all
changes or additions, and it did sell these lists, not only in the State
of Oregon, but also in the State of 'Vashington. The secretarymanager of the Portland Typothetae, on Murch 4, 1920, wrote a
letter to Mr. Morgan, of the II arrisburg Bulletin, of Harrisburg,
Oreg., in which the following appeared:
Your question regarding solution of tire problem of keeping
printers from underbidding one another is indeed a difficult one
to answer in a letter. From our two years' experience as a
'l'ypothetae organization we have not found that the matter of
charging 'l'ypothetae prices has taken away much of our work
from the city, and the matter of underbiddinp: has, in all earnestness, almost entirely been eliminated. Our members have
learned through experience that in order to make a living out
of the printing business it is necessary to get a. profit a.bove cost
of work.
'Ve believe that the use of the standaru list o"n printing has
helped greatly in bringing about such a condition, and we
would be glad indeed to have you use our printing list, which
is compiled in Portland, and to further invite any other printer
in our locality to do likewise. The list is in looseleaf form
and contains also the reta.il prices of paper from the five local
paper houses. This list complete with cover is $15 for the first
year, which includes all changes or additions for that year,
and $10 for the second year.
Another letter to Seattle, Wash., written by the secretary-manager
of the Portland Typothetae, on August 2!>, 1!>18, to Mr. Joseph
30727°-2()-.voL a- -25
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Anderson, care of Hotel Frye, Seattle, 'Vash., contained the following:
In regards to the new price list for the Northwest coast cities,
will say that I am putting in every possible spare moment I
have in getting up such a: list, but owing to the necessity of getting up a list that will not be criticised too severely, I am taking
the time necessary in making it correct. I am expecting to send
out proof sheets on part of it in a few days, after which the
balance will come at regular intervals.
The secretary-manager of the Portland Typothetae, on July 15,
1919, sent to the Carlson Printing Company, Portland, Oreg., the
following estimate:
On your request we are embodying herein our estimate on the
several jobs in question for the Salvation Army drive, as being
a fair market price for those goods:
5,000 copies of a 16 page pamphlet, entitled "Baclt
Home to Sene/' printer to furnish cuts, total price __ $277.40
15,000 official receipt books, as per sample herewith,
total price--------------------------------------- 335. 25
10,000 posters entitled " She Came Through Over
There" (exclusive of engravings, which should be
charged extra)----------------------------------- 404.25
50,000 stickers entitled ''I Came Through" same as
sample, printed in five different lots of 10,000 each__ 83.16
5,000 stickers entitled "Home Service Campaign,"
gummed top and bottom__________________________ 56. 36
2,000 cards, ' E~traordinary Announcement"-------- 111. 80
The record contains many other letters written from the Portland
Typotheta,e, covering the uses of the price list, bills or invoices covering printing done under the allotment of the Portland Typothetae,
firms who would be entitled to the prevailing discounts on paper, and
other phases of official operation.
(b) Seattle, "\Vash. : The secretary of the Seattle local Typothetae was formerly a field man for the United Typothetae of America,
and is familiar with the policies of the U. T. A., its Standard Cost
Finding System, which he studied at Chicago, and with the Typothetae Standard Guide. The members of the local Typothetae
(about 50) do approximately 70 per cent of the volume of printing
done in the city of Seattle. About 25 of the members have installed
cost systems in the various plants in Seattle.
The city of Seattle local publishes The Seattle Composing Stick,
and it is the duty of the secretary to issue and edit that bulletin.
This local has a blank fot·m which is used by the member whenever
he is asked to estimate on a job. It carries full information as to
the character of the job, whether the customer is a new or old one,

UNITED TYPOTHETAE OF AMERICA ET AL.

845

369

Findings.

who the customer is, the date on which he is asked to estimate, and
the time of the day, whether "a. m." or "p.m." This form, carrying all this detailed information, the member of the local immedis..tely sends to the secretary of the local Typothetae, and the estimates
and awards are made through the local Typothetae office according
to the local rules. The record shows that 631 estima!:€s were rendered
members during the first quarter of the year 1922, and the total
amount of work estimated was $!Hl,231.52; also that 84 9-h sheets
were made out and reported, and SO cost systems completed.
The Seattle local, in its official publication, The Seattle Composing
Stid:, publishes monthly, on its last page, a composite sta!:€ment of
costs of printing for the month preceding each issue.
A former secretary of the Seattle local distributed to the members of the local a set of rules to govern the local; these rules were
typewritten and were in code, and matters were determined according
to provisions appearing in them, such as the imposition of fines on
members, etc.; these were discussed by members and in executive
meetings; though the record does not show their adoption by the
executive committee; the distribution to the members took place in
the latter part of 1920, and the following is a copy of them:

Filing.
1. All work amounting to over $10.00 upon which a (&) is
asked must be reported into Central Office.
2. On work covered by a specific ( & ) in ( & ) list ( & ) may be
made before callmg Central Office but same must be reported as soon as possible thereafter. Report must be made
even if order is place at time (&) is given.
3. 'When reporting work, members shall state whethtr previously done by them or not, and if so, when.
4. Members must renew their filings at or before the expiration
of one calendar month from date of first filing; otherwise,
the job will be considered as new work, and a change of
(@) will be given if deemed necessary.
5. 'Where a member is allotted a low (&) and competing member is asked to (%) on any changed specifications, such
!llat~er must be reported to Central Office before any (&)
1s g1ven.
Estimating.
1. Members may estimate jobs or not, as they prefer, but on jobs
amounting to over $250.00 the ( & ) must be checked by the
Estimating department before ( *) to customer.
2. If there is competition on such a job and member selected to
have low (&) does not report his (&) within twenty-four
hours' time, next low member shall be privileged to set (&).

..

!'!!!!!!!!

370

FEDERAL TRADE COMMISSION DECISIONS,

Findings,

6F.T.C.

3. Members asked to estimate on any regularly issued work
then being done by any other member shall take up the
matter with Central Office before negotiating with customer.

Protections.

1. Members protected shall be protected as follows:
On $100.00 or less, 8%.
Over $100.00, 5%.
2. " 7here several are competing on the same job, those members
protecting _low ( & ) shall be given ( & ) in rotation of their
being entitled to same.
3. Where several members are asked to ($) on the same job and
member has been selected to (%) low ( & ) , all others asked
to ($) must put in ($).

Old work.
·work done since August 1, 1920, shall be considered old work.
1. Work having been previously done by a member shall be
protected bv all other members and shall be known as
''old work.'~
2. In case a job is reported as "old " by more than one member,
such member as had done it last, before August 1, Hl20,
shall be awarded the job.
3. In case a job is reported as" old" by a member having done
it after August 1, 1920, and also as old work by some other
member having done it between August 1, 1918, and Au~ust
1, 1920, such w·ork will rerert back to member having aone
it last before August 1, 1920.
4. Where a question arises as to whether a job is an old job, all
records must be shown about job in question by member or
members claiming it as an old job.
5. "There member gives (&) on an old job, giving customer benefit of standing matter, plates, etc., protection including
such allowance besides regular percentage protection shall
be given member.

New work.
New work is such as has not been done by any other member
since August 1, 1918.
1. Should (&) be asked on work not having been done since
August 1, 1918, such work shall be considered as new work.
2. All new competitive work shall be allotted on a pro-rated
basis according to dues paid. Each $1.00 paid as dues
to be considered as 1 unit.
3. Any new work on which more than one (7) is asked shall
be considered competitive and allotted on regular quota
basis.
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Oost plus.
1. Members shall not do work which is or has been competitive
on any cost plus basis.
2. No work taken on cost plus basis shall be taken at less than
cost plus 25%, such cost is shown in (&) list which is
arrived at by taking selling (&) and deducting 20%.

Ethics.
1. Members shall not refer to lack of equipment or ability to
do any particular kind of work of any other members.
2. Immediately after the first of each month a report shall be
compiled of all work reported into the Association during
the previous month which has not been let, and the Secretary-Manager shall be authorized to visit the oflices of the
Association to trace said work. Members shall submit
their books and the records so that this investigation may
be of value.
3. All members, regardless of size of plant shall be entitled to
as much new competitive work in dollars ami cents as any
other member according to dues paid.
4. Members knowing of action of other members contrary to
the rules of the Association, shall report same to the Secretary-Manager.
5. Members shall be responsible for the actions of their employees.
G. Members shall not divulge the rules of the Association to
buyers of ( #) nor to nonmembers of the Association.

AddUion to 'rules.
Any effort on the part of any member of the Association to
induce a customer to change stock or specifications on a job after
such a job has been filed shall be construed in the light of a cut
in price.
.
Members asked to bid on reprint work not previously done by
him, shall consider same old work and make every reasonable
effort to protect member to whom such work rightfully belongs.
Dating from November 15, 1!)20, a fine is to be imposed on any
member for the violation of the rules.
Add to rule #2, report must be made same day, even if order
is placed at time price is given.
Any member who quotes on a job and fails to file same, shall,
if job is figured too low, upon the request of the secretary withdraw his quotation and requote the price given by Central Office,
which shall be 10% above the price quoted by member filing.
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December 28, 1920.
All prices quoted on City Printing are to be quoted from the
Franklin Printin~ Price List.
The following 1s obvio1,1sly the key for decoding:
(&) -Price
-Report
(%)-Did
#)-Prmting
(*) -Submitting
@)-Quotation.

!$)

There are about 23 members of the Seattle local who use the U. T.
A. Standard Cost Finding System. The Seattle local uses the Porte
List as well as the Standard Typothetae Guide. The Porte List
is another price list published in Salt Lake City. It has no connection with the U. T. A. The Seattle membership is furnished with
copies of the Typothetae Standard Guide. Some of them also have
the revised Guide that was published in Portland, and some of them
l1ave the Porte List. The membership in Seattle received the Typothltae Bulletin and other printed matter from the national organization in Chicago.
A printer in Seattle, and a member of the local at the time, made
an estimate on a job, and another printer, also a member, also made
un estimate. There was some confusion about the award of the job.
The first printer claimed priority rights after the job had been given
to the other printer. The matter was brought to the attention of
the secretary of the local and he adjusted the matter by a payment
to the first printer of $67, the amount that he claimed would have
been the profit on the job. The award to the second printer was
withdrawn and the job given to a third printer. The second printer,
from whom the award was taken, paid a penalty, and these several
transactions were managed and directed officially through the office
of the secretary of the Seattle local, under the rules that were operating in the management of that body.
PAn. 10. The following extracts were taken from some of the issues
of the Bulletin, the official publication of the United Typothetae of
America:
Fargo, N. D., The Pierce Printing Co.:
Our tnembership in the organization is valuable to us far beyond the cost, as a backbone stiffener for asking proper prices.
'Ve have used our membership chiefly to the extent of getting
estimates on jobs that have come for question.
Holton, Kans., S. T. Osterhold:
The membership in our organization is of greatest benefit to us
because of the standardizing of prices.
Lincoln, Nebr., Jacobs, North & Co.:
The greatest good that has come to our firm as the result of
belonging to the organization is the raising of the cost of print-
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ing to the standard cost of the organization, and still holdin~ a
goodly share of our business. Th1s would have been impossible
a few years ago.
Mitchell, S. Dak., Educator Supply Co.:
vVe have not taken much advantage of the National Society,
and in a certain sense it has not been of great value to us. In
another sense the organization of the local by your organization,
in which all the prmters of .Mitchell have joined, has been of
immense value to us, in that we have studied cost and have been
free from the local cut-throat prices that have been formerly
customary among the printers.
Providence, R I., the Wm. R. Brown Co.:
We cherish our membership in the U. T. and F. C. of A. and
we only hope that in the future years to come our system will be
fully recognized and there will be no such thing as a cut-price
printer.
Salt Lake City, the University Press:
We have been brought closer to the other firms selling printing. ·we have learned to place more confidence in the other fellow. On many lines we are getting better prices for our goods.
Washington, D. C., Franc E. She1ry:
· The most valuable result to me from my membership in the
Typothetae is the increased profit I am making. Of course this
'increased profit must come from my own efforts and must come
to every member from his own efforts. The simple fact that I
am a member of the Typothetae pointed the way. When I first
joined my anticipated benefit was hazy. The first thing that
opened my eyes was the receipt of the " Standard Price List of
Printing." This was a revelation to me. I immediately commenced to use it. I carried it back and forth on the street cars.
The result was that I became familiar with it and I almost
knew it by heart. I certainly knew how to find any information
that it contained. I commenced immediately to charge $l.GO per
hour for composition. • • • I increased my profit about
$40.00 per week for the five or six weeks that I kept account
of it.
Knoxville, Tenn.:
Printers have just issued a price list schedule for letter heads
which is proving highly successful. It has put n stop to haggling over prices and business is just as good, with fair profits
for the printer.
Chicago, Ill. :
Spot This Fact-And Act. * * * Don't try to meet the
other fellows' or your own former prices. You only fool
yourself.
The Standard System, intelligently used, will raise selling
prices.
The average increase in prices which organization and the
use of the Cost System brings about is easily 20%. Can any one
maintain that the cost of membership in our organization which
brings about such results is an expense 1
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Men in other lines have seen the visiOn and drawn themselves together in the spirit of friendliness and self-interest to
combat the iniquitous cut-throat piracy and competition of bygone days.
St. Louis, Mo.:
A luncheon is held every :Monday, where a report is given of
the past week's businC'ss; and if any revisions are made in the
price, we discuss the r<'ason. \Ve have found the printer very
broadminded in this respect-some turning over their estimate
blanks to us.
Harvard, Nebr.:
.
I have thought it might be a good idea if 1 could get a copy
of the Standard Price List and use it to reinforce my cost
sheets when I have any trouble with the job. I£ I could show
them that I am charging according to the prices recommended
by the National Typothetae, it might help to save argument and
do away with any notion that I am practicing a hold-up .game.
Seattle, Wash.:
Our organization is different. Not better, perhaps, than any
other local, but works different. Few frills, but more directly
getting at the practical purposes of a trade association, fa5rer
prices. \Ve maintain estimate and credit bureaus, weekly luncheons, weekly scale conferences, with an occasional session. on
"Who cut the price 1"
Detroit, l\fich.:
Prior to the Tlm'e-Year Plan each printer had his own price
and there was comp<>tition that would surely undermine the
trade in time, plns the loss of confi1lence among buyers. Now
that we are working nnuer the three-year-plan, prices are running more uniform, with largC'r profits. * * * Furthermore,
the three-year plan is creating confidence among the printers
themselves, thus encouraging them to get better prices for their
work.
The hope of every printer in the country is to place his business on a non-competitive basis.
P,m. 11. The following extracts were taken from some of the
'fypothetue advertisements:

Standard Price List
TilE rniNTER'S GUIDE AND REFERENCE llOOK OF SELLING PRICES

There is always an element of chance in figuring on a new
joh; but this is eliminated if the printer gets from the U. T. A.
the Standard Price List. "The Dook of Profits." * • •
The correct selling price of a thing is quickly and safely determined from the Standard Price List.
Through the use of this book the printer mal quote a profit* This little
able price on any kind of printed matter. *
"Dlack Dook" is in general use by the U. T. A. printers everywhere, making for more certain profits and more honorable
competition.
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One of the most important factors in bringing printers closer
together is the Typothetae Standard Guide.
There is just one way to be sure always of consistent price
and fair profit-Use your Typothetae Standard Guide as the
basis for figuring on all kinds of printing.
A manufacturer need have no fear of a competitor if both
ascertain their cost in a uniform way.
'Ve are governed almost entirely by the Standard Price List
in Dilling our products.
PAn. 12. The following extracts were taken from The Composing
Stick, the official publication of the Seattle Typothetae:
Add Ten Per Cent Until the Price List is Totally Revised.
It is incumbent upon all members to add ten per cent to all
prices in the list, with the exception of U. S. Briefs.
If you were about to quote on a job bearing your competitor's
imprmt, what would you do~ Why certainly I It's all in the
"pull together."
Join the United Typothetae and you will learn that cooperation is trade. 1Var is hell, and so is ignorant competition. .
P Au. 13. Extracts from the verbatim reports of the meetings of
the executive committee of the United Typothetae of America, held
at Cincinnati, Ohio, September 23, 1918:
Com~itteeman E. H. James, Portland, Oreg., reporting from the
Pac1fic Northwest:
One of the first things started was the universal use of the
Standard Price List. The members were eager to have some
definite selling list, and to-day, when you meet a Portland
printer on the streets, you will find him carrying his little Black
Bible with him, and they sell everything they can from this list.
'Ve are revising the list to meet local and abnormal conditions,
and the members are very enthusiastic about using it.

•

•

•

•

•

•

•

·we believe that the most important thing to Le accomplished
is to discourage shopping for prices, and to accomplish this we
have agreed to have our Secretary-Manager estimate on all jobs
amounting to over $10. Doing this, every little job isn't estimated on by a dozen or more printers. This means that on small
work amounting to less than $50, customer gets the same price
from everyone and will soon quit shopping.
'Ve feel that in the short tlme our organization in Portland
has been in existence we have accomplished a great deal, and are
going to make some money in the printing business. We are
glad to be affiliated with the National and expect to be able to
report a 100% organization in a short time.
Seattle, 'Vash. :
As is well known, Seattle has had for many years, members
in the United Typothetae of America. To-day they have a large
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membership, both in cylinder and platen division, working
under separate management, together with a division as a whole
under a separate management also. They maintain offices, with
a secretary-manager who does all of the estimating for the
printers, with an assistant.
Spokane, "\Vash.:
Spokane Typothetae was organized in July of this year with
28 members, which comprise about 95% of the total volume of
business in this city.
Following are extracts taken from the verbatim report of the meetings of the executive committee of the United Typothetae and Franklin Clubs of America, held at Chicago, Ill., September 17, 1917:
Committeeman Fred "\V. Gage, Detroit, Mich.:
I believe, all over this broad land, when good, strong cooperation is backed u:p with cost-finding knowledge, which they are
having in Detroit-plenty of it, and plenty of guts to c:;harge
prices, because they can get them. Now that is what they are
doing down there. * * *
Committeeman George H. Gardner, Cleveland, Ohio:
Printers are getting their prices there. Dull business and the
work of the Typothetae seem to have instilled a lot of backbone
into them, in fact, and I think they are getting better prices for
their work than at any time in the war history of the business
in Ohio.
Committeeman 'Villiam Green, New York, N.Y.:
'Ve find it comparatively easy to get firms to join the organization there, but absolutely impossible to get any combination or gentleman's agreement or working scheme that will
tide us over a crisis. In spite of the fact that we are paying
a great deal more for our labor and for our materials, excepting in the matter of paper, it is almost impossible to get them
to hold up prices.
Committeeman 'Villiam Pfaff, New Orleans, La.:
'Ve at one time tried in New Orleans to solve the situation by
buying out the poor, antiquated, out-of-date, old-time printer
and junking his plant. 'Ve did that with five plants, but they
went the Scripture a little better-they made three blades of
grass grow where there was but one before. 'Ve have four,
five or six different new printing offices there that don't seem to
understand that printing should be paid for adequately. One
ver;r successful young man there, a Hebrew, who started in a
small way and has now put in a Miehle press, tells me the cost
system is not worth the time, because he is charging less than
I am he has growri all the time and has now put in a cylinder
press. So much for your cost system.
Committeeman Eugene Saenger, Sioux Falls, S. Dak.:
The cost system has been installed in all the offices in Mitchell
and in Sioux Falls. It is a 100% affair in Sioux Falls. I am
pleased to say that one of the results of the installing of the cost
system in these two cities has been that all the offices refused
to bid on State work. "\Ve have absolutely quit that. The State,
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of course, is a larger owner, but they have been getting their
work at such ridiculous rates that anyone who has a cost system
doesn't care to bid. Business in South Dakota has been very
good, and with the larger prices we are getting we should all
make a good deal of money; but we find that the cost of doing
business, both in labor and. material, is so much greater, that
really the net profits are not more than they were a few years
ago.
Committeeman B. F. Scribner, Pueblo, Colo.:
There is the feeling that we have in some other towns where
it seems impossible to maintain a Typothetae; there is a sort of a
gentleman's agreement among, the three or four printers that ·
constitute the great majority of the production of that town.
One fellow will call up the other and if one of his customers is
asking for a bid will say to him frankly. "This man has asked
me for a quotation on this job. I don't know why. He is probably peeved, and I don't know why and care less. 'Vhat shall
I quote him? " And that has worked very nicely.
Our town has got along beautifully. vVe had about the same
experience that Mr. Pfaff had in New Orleans. 1Ve tried buying up some of the plants. That did not work very well, so
they went to work and advertised the fact that there were plants
there for sale, and that seemed to work beautifully to scare them
out, in one or two of the plants, the smaller ones that were
just big enough to bother you, as you feel and appreciate in
Nebraska. The bigger plants were given this treatment: They
were permitted to compete on work that was non-profitable, and
the other plants would put a price on it. On any work that was
over the head of plants of that kind, the big plants would get
together and t17. to make up the loss on the smaller job. It
worked out until three or four of us were eliminated, and one
of them is in the insane asylum, worrying over financial trouble.
I received a communication as a member of this executive
committee from a gentleman in Frisco, saying they had a complaint about· the printers to the East of them, w1th their cost
systems and everything else, when they came to figure on work
that was going to the West. ·we have the same thing in our
section. Because of the notice of the high wage scale, the
printers, especially, will fall in and make prices that absolutely cannot be met, and take considerable work out. The outlook is uncertain, but the shrewd employers are proceeding
cautiously, being forearmed by being forewarned. It IS certainly
to be hoped that the success of the three-year plan will assure
our entire section the benefits of aggressive work and a close cooperation with employing printers, that the business may not
suffer. I really believe that the biggest argument that the
Typothetae could possibly advance as to its reason for existence,
not ignoring what it has done in the line of cost accounting
and cost finding, would be some sort of an operation of this
three-year plan through personal contact with a man that knew
what he was talking about.
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Following is an extract taken from the verbatim report of the
minutes of the meeting of the executive council of the United
'fypothetae of America, held in Chicago, July 15, 1G, and 17, 1V20:
Chairman: * * * You folies all understand about the
Baltimore situation on the School of Printing-that money
that they have raised in the unions, $30,000 to buck it. Here
is a thing that we are starting in Washington that may be of
interest to some of you people. The Amencan Red Cross haYe
asked on a number of occasions ·for estimates from a number
of Typothetae members, and the work has been given out in all
cases but one to printers outside of ·washington. Our local
secretary took up the question with them of who bid on it. We
wrote them this letter on July 12, addressed to the general manager down there. This letter is written over the signature of our
executive secretary of the Typothetae of ·washington. "I endeavored to obtain from Mr. Benjamin," etc.
:Mr. Finlay:." They never used 5,000,000 in 1Yllshington, did
they~

Chairman: "Oh, no, they were used all over the country.
The thought in my mind is, that if our printers would put the
estimating game on a more dignified basis, there would probably
be less shopping. In other words, a man will come to President
Green and ask for a bid on 80-pound book, and somebody else
will get a price on 70-pound book and make the bid accordingly
and get the job and Bill Green never knows anything about it.
The American Society of Architects have definite rules and are
very strict as to how definite competitive designs may be submitted, and it seems to me mighty good work. W~ have been
too d--d easy in giving out estimates.
Then, also, the Standard Price List, which is proving to be
an authority on the price of printing, made up from the annual
cost reports, is becoming very valuable, more so than it ever
has been before, and they are getting out now what is called
the" square-inch basis of measure." ·we understand we can have
cqst records on the presses and get the output on the product, but
when it comes to the hand composition, everything has been
guess work, and that is why there has been such a great variety
or variance in the estimates made, even though they have their
cost system. But by the method being devised now, it will be
possible for all of the printers to estimate on a square-inch
basis made from absolute records, so we will all estimate abont
the same way. In order to have the work go on more intensively, there is a little publication, "The Standard Typothetae
Guide," a little. folder that goes out as a piece of mail, and with
that goes revisions and additions to the price list gotten out
the first and the 15th of every month. There are something like
10,000 of these lists in use today, and there is no question
but what the standard cost system, as disclosed in its results by
the annual composite reports-and, by the war, the last ones
are over $30,000,000-and from which this pnce list is made
up-there is no question but what those things have been the
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greatest influence ever known in the printing industry for
improving conditions up to this time. If you will compare
them the last ten years you will notice this has that effect.
Following is an extract taken from the ~eport of the meeting of
the executive council of the United Typothetae of America, held in
Chicago, Ill., April 18 and 19, 1919:

Estimating Service.
The membership is apparently realizing more and more the
great value of the Estimating Department and making greater
use of it month by month. The amount reported in estimates
made for members during the month of .March was $122,516.96.
A very large proportion of these estimates were made at the
request of members for the purpose of disposing of disputes
with customers as to the proper charge for. completed orders.

Price List Committee.
It was unanimously moved and carried:
That the price list committee of the United Typothetae of
American be advised that it is the sense of the executive council
that they procC'ed with their work until we put out as good a
printing price list as any price list in the world, and back them
up to the limit.
COXCLUSION

That the practices of said respondents, under the conditions and
circumstances described i"n the foregoing findings as to the facts, are
unfair methods of competition in interstate commerce, and constitute
a violation of an Act of Congress approved September 26, 1914,
entitled "An Act To create a Federal Trade Commission, to define
its powers and duties, and for other purposes."
ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, and the answer of the
respondent, the testimony, and the evidence, and the CommissiO'l
having made its findings as to the facts with its conclusion that the
rt>sponclents have violated the provisions of an Act of Congress approved September 26, 1914, entitled "An Act to Create a Feder~l
Trade Commission, to define its powers and duties, and for other
purposes,"
It is now ordered, That the respondent, United Typothetae of
America, its officers, as individuals and as officers of the United
Typothetae of America; its members, individually and as mP.mbers
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of the United Typothetae of America; its branch and affiliated local
organizations including, in addition to some not known to the Com·
mission, the following:
Capital District Typothet~e, Albany, N. Y.,
Fox River Valley Typothetae, Appleton, Wis.,
Mountain Typothetae, Asheville, N. C.,
Atlanta Typothetae, Atlanta, Ga.,
Augusta Typothetae, Augusta, Ga.,
Austin Typothetae, Austin, Tex.,
Baltimore Typothetae, Baltimore, Md.,
Battle Creek Typothetae, Battle Creek, Mich.,
Bay City Typothetae, Bay City, Mich.,
Binghamton Typothetae, Binghamton, N. Y.,
Birmingham Typothetae, Birmingham, Ala.,
Bloomington Typothetae, Bloomington, Ill.,
Boston Typothetae Board of Trade, Boston, Mass.,
Bridgeport Typothetae, Bridgeport, Conn.,
Buffalo Typothetae, Buffalo, N. Y.,
\Vest Jersey Typothetae, Camden, N.J.,
Stark County Typothetae, Canton, Ohio,
Charleston Typothetae, Charleston, S. C.,
Charlotte Typothetae, Charlotte, N. C.,
Chattanooga Typothetae, Chattanooga, Tenn.,
Franklin Typothctae of Chicago, Chicago, Ill.,
Franklin Typothctae of Cincinnati, Cincinnati, Ohio,
Graphic Arts Club of Cleveland, Cleveland, Ohio,
Columbia Typothetae, Columbia, S. C.,
Columbus Typothetae, Columbus, Ga.,
Columbus Typothetae, Columbus, Ohio,
Dallas Typothctae, Dallas, Tex.,
Franklin Typothetae of Dayton, Dayton, Ohio,
Des Moines Typothetae, Des Moines, Iowa,
Typothctae Franklin Association, Detroit, Mich.,
Duluth Typothetae, Duluth, :Minn.,
Typothetae of Elmira, Elmira, N. Y.,
Erie Typothetae, Erie, Pa.,
Everett Typothetac, Everett, \Vash.,
Fargo-Moorhead Typothetae, Fargo, N. Dak.,
Flint Typothetae, Flint, Mich.,
Typothetae of Fort Smith, Fort Smith, Ark.,
Fort 'Vayne Typothetae, Fort \Vayne, Ind.,
Fort \Vorth Typothetae, Fort \Vorth, Tex.,
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Grand Rapids Typothetae, Grand Rapids, Mich.,
Greenville Typothetae, Greenville, S. C.,
·western Ontario Typothetae, Guelph, Ontario, Canada,
Central Pennsylvania Typothetae, Harrisburg, Pa.,
Hartford Typothetae, Hartford, Conn.,
Typothetae of Haverhill, Haverhill, Mass.,
Houston-Galveston Typothetae, Houston, Tex.,
Southwestern Typothetae of Kansas and Oklahoma, Independence, Kans.,
Indianapolis Typothetae, Indianapolis, Ind.,
Jackson Typothetae, Jackson, Mich.,
Jacksonville Typothetae, Jacksonville, Fla.,
Hudson County Typothetae, Jersey City, N.J.,
East Tennessee Typothetae, Johnson City, Tenn.,
Kalamazoo Typothetae, Kalamazoo, Mich.,
Graphic Arts Organization, Kansas City, l\fo.,
Knoxville Typothetae, Knoxville, Tenn.,
Lansing Typothetae, Lansing, 1\fich.,
Lima Typothetae, Lima, Ohio,
Lincoln Typothetae, Lincoln, Nebr.,
Arkansas Typothetae, Little Rock, Ark.,
Typothetae of Macon, Macon, Ga.,
Marietta Typothetae, Marietta, Ohio,
Memphis Typothetae, Memphis, Tenn.,
Milwaukee Typothetae, Milwaukee, \Vis.,"
Minneapolis Typothetae, Minneapolis, Minn.,
Mobile Typothetae, Mobile, Ala.,
Montgomery Typothetae, Montgomery, Ala.,
Graphic Arts Section, C. l\I. A., Montreal, P. Q., Canada,
Muskegon Typothetae, Muskegon, Mich.,
Ben Franklin Typothetae of Muskogee, Muskogee, Okla.,
Typothetae of Newark, Newark, N. J.,
New Haven Typothetae, New Haven, Conn.,
New Orleans Typothetae, New Orleans, La.,
New ·westminster Typothetae, New \Vestminster, B. C., Canada,
New York Employing Printers' Association, New York, N.Y.,
Tidewater Typothetae, Norfolk, V a.,
Graphic Arts Association, Oklahoma City, Okla.,
Ottawa Typothetae, Ottawa, Ontario, Canada,
Pensacola Club, Pensacola, Fla.,
Typothetae of Philadelphia, Philadelphia, Pa.,
Typothetae of \Vestern Pennsylvania, Pittsburgh, Pa.,
Maine Typothetae, Portland, Me.,
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Portland Typothetae, Portland, Oreg.,
Typothetae of Rhode Island, Providence, R. I.,
Quebec Typothetae, Quebec, P. Q., Canada,
Gem City Typothetae, Quincy, Ill.,
Racine-Kenosha Typothetae, Racine, 'Wis.,
Central North Carolina Typothctac, Raleigh, N. C.,
Richmond Typothetac, Richmond, V a.,
Rochester Typothetae, Rochester, N. Y.,
Rockford Typothotae, Rockford, III.,
Tri-City Manufacturing Printers' Association, Rock Island, Ill ..
Saginaw Typothetae, Saginaw, Mich.,
Employing Printers' Educational Association, San Antonio.
Tex.,
Typothetae of Savannah, Savannah, Ga.,
Ben Franklin Club of St. Louis, St. Louis, Mo.,
St. Paul Typothetae, St. Paul, Minn.,
Anthracite Typothetae, Scranton, Pa.,
Seattle Division, U. T. A., Seattle, 'Wash.,
St. Joseph Valley Typothetae, South Bend, Incl.,
Spokane Typothetae, Spokane, 1Vash.,
Springfield Typothetae, Springfield, Mass.,
Springfield Typothetae, Springfield, Ohio,
Okanagan Press Guild, Summerland, B. C., Canada,
Syracuse Typothctae, Syracuse, N. Y.,
Tacoma Typothetae, Tacoma, 1Vash.,
Florida '\Vest Coast Typothetae, Tampa, Fla.,
Terre Haute Typothetae, Terre Haute, Ind.,
Toledo Typothetae, Toledo, Ohio,
Topeka Typothetae, Topeka, Kans.,
Toronto Typothetae, Toronto, Ontario, Canada,
Trenton Typothetae, Trenton, N. J.,
Typothetae of Tulsa, Tulsa, Okla.,
Typothetae of Utica, and Vicinity, Utica, N.Y.,
Vancouver Typothetae, Vancouver, British Columbia, Canada,
1Vaco Typothetae, 1Vaco, Tex.,
Typothetae of 1Vashington, D. C., 1Vashington, District of
Columbia,
Ben Franklin Typothetae of 1Vichita, 1Vichita, Kans.,
1Villiamsport Typothetae, 1Villiamsport, Pa.,
1Vilmington Typothetae, 'Wilmington, Del.,
Ben Franklin Typothctae, 1Vilmington, N. C.,
Triangle Typothctae, 1Vinston-Salem, N. C.,
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Winnipeg Typothetae, Winncpeg, Manitoba, Canada,
1Vorcester Typothetae, 1Vorce~er, Mass.,
cease and desist, directly or indirectly,
1. From conducting its system of education in principles and
methods of cost accounting in such way as to suggest any uniform
percentage to be included in selling price as profit or otherwise by
members or others using such system of cost accounting.
2. From requiring or receiving from members and others using
respondent's uniform cost accounting system, identified and itemized
statements of production costs for the purpose of calculating average, normal or standard costs of production and from publishing
them to members ancl the trade generally as a "Standard Price
List " or " Standard Guide " or association cost or price list under
any other name.
3. From compiling and publishing for use by members and others
in the same trade, average, normal or standard production costs
with instructions or suggestions for the translation of such standard costs into selling prices under the name of "Standard Price
List" or " Standard Guide" or any other name.
It is further ordered, that the resp9ndcnts shall within sixty (GO)
days after service upon them of a copy of this order, file with the
Commission a report in writing setting forth in detail the manner
and form in which they have complied with the order to cease and
desist hereinbdore PC't forth.
36127 °-2J-VOL G--- 26
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FEDERAL TRADE COMMISSION

v.
EDWARD FROHLICH, TRADING UNDER THE NAME AND
STYLE OF FROHLICH GLASS CO., AND E. A. BENEDICT.
CO~IPLAINT

IN TilE MATTER OF THE ALLEGED VIOLATION OF SECTION

5 OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914.

Docket 975-September 7, 1923.
SYLLABUS

Where an individual engaged in the manufacture and sale of paints, and a dealer
agent of said individual, sold to retailers dealing in so-called Army and Navy
(government surplus) goods and other merchandise, paints in containers
labeled "U. S. Quality Paint," without the name of the manufacturer, and
so advertised the same, although such paint was neither used by nor made
for the government nor in accordance with any government specifications,
requirements, or formula; with a tendency and capacity to mislead the
purchasing public into believing said paint to be a high grade paint made
for the Government and in accordance and complying with its specifications
and requirements, and with the effect of enabling its retail dealer customers
so to advertise and sell the same:
II eld, That such misbranding, and such false and misleading advertising, under
the circumstances set forth, constituted unfair methods of competition.

COMPLAINT.
Acting in the public interest pursuant to the provisions of an Act
of Congress, approved September 26, 1914, entitled, "An Act to
create a Federal Trade Commissio.n, to define its powers and duties,
and for other purposes," the Federal Trade Commission charges that
Edward Frohlich, trading under the name and style of Frohlich Glass
Company, and E. A. Benedict, hereinafter referred to as respondents,
have been and are using unfair methods of competition in commerce
in violation of the provisions of Section 5 of said Act, and states its
charges in that respect as follows:
PARAGRAPH 1. Respondent Edward Frohlich carries on his business
in Detroit, Michigan, under the name and style of Frohlich Glass
Company and is engaged in the manufacture and sale of paints, oils
and similar products to the trade and consuming public, and causes a
substantial portion of such products to be transported from the State
of Michigan to purchasers thereof in other states and territories of
the United States; and is in direct active competition with other
individuals, partnerships, and corporations similarly engaged.
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PAR. 2. Respondent E. A. Benedict, residing at Cleveland, Ohio,
is engaged in the business of selling paints, oils, and similar products
on commission for various manufacturers, including the respondent
Frohlich, and causes said products to be delivered to retail dealers and
consumers purchasing the same and residing in states other than the
state in which the same are manufactured, and is in direct active
competition with other individuals, partnerships and corporations
similarly engaged.
PAn. 3. In the course of his said business respondent Benedict
originated and devised various misleading and deceptive labels and
furnished the same to respondent Frohlich and said respondent
Frohlich at said Benedict's request placed said labels upon the containers of house paint manufactured by said Frohlich and delivered
the same to customers secured by said Benedict. Among such misleading and deceptive labels was one bearing the words 11 U. S.
Quality" paint and omitting the name of the manufacturer. House
paint so labeled was sold and delivered in large quantities by said
respondents, acting in concert, both to consumers and to retail
dealers in various states, including many dealers engaged or purported
to be engaged in selling Government surplus goods, and to concerns
doing busines9 under the names "Army Stores", 11 Army and Navy
Stores", 11 United Surplus Stores 11 and similar designations.
PAn. 4. In the course of their said businesses said respondents
Frohlich and Benedict, cooperating together in the sale of said paint,
have falsely represented, advertised, and labeled the same as being
"U. S. Quality" paint, and have furnished said retail dealers with
cuts and forms for advertising said paint as 11 U. S. Quality" paint,
and many of said dealers have thereby been enabled to and have
advertised and sold said paint to the consuming public as 11 U. S.
Quality" paint and have represented the same, in some instances, to
have been manufactured for or used by the United States Government; and in other instances said respondent Benedict, with tho
knowledge of respondent Frohlich, has represented to such dealers
that said paint was in faet surplus Government paint; whereas, in
fact, said paint was a low grade product and had not been made for
nor used by the United States Government and was not Government
surplus paint and had not been made according to any Government
specifications or requirements.
PAn. 5. The words "U.S. Quality" as used by said respondents in
the sale of said paint and on the labels attached to the containers
thereof, and in the cuts and forms of advertising furnished by them to
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said retail dealer;,~ as described in parn.graph 4 hereof, signify to and
are understood by a substantial part of the purchasing public to mean
a high grade paint manufactured for or used by the United States
Government and prepared according to specifications or requirements
of said Government and of the quality required by such specifications
and requirements, and said labels and advertisements used by
respondents, and the representations made by respondent Benedict
to said retail dealers as aforesaid arc false and have the capacity and
tendency to mislead and deceive the purchasing public into tlH'
belief that the said paint made and sold by respondents is a high
grade paint manuf:lctured for and used by the United States Government, and to induce them to purchase the same in that belief.
PAu. G. The above alleged acts and things done by the respondents
and each of them as aforesaid arc all to the prl'judicc of the public
and of respondents' competitors and constitute unfair methods of
competition in commerce within the intent and meaning of Section 5
of an Act of Congress entitled, "An Act to create a Federal Trade
Commission, to define its power::! and duties, and for other purposes",
approved September 2G, HH4.
REPORT, FINDINGS AS TO TilE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress approved September 26, 1914, the Federal Trade Commission issued and served a
complaint upon the respondents Edward Frohlich, doing business
under the name and style ot Frohlich Glass Company, and E. A.
Benedict, charging them with the use of unfair methods of competition in commerce in violation of the provisions of said Act.
The respondents entered their appearance and filed their answer
heroin. Respondent Frohlich, by his attorney of record, S. Homer
Ferguson, and respondent Benedict, in person, entered into a stipulation as to tho facts with the attorney for the Commission, which
stipulation, as executed and filed, provided, among other things, that,
subject to tho npproval of the Commission, the statement of facts
therein contained might be taken n.s the facts of this proceeding and
in lieu of testimony before tho Conunission, nnd that the Conunission
might proceed further upon said stipulation and said statement of
facts to make its report, state its findings as to the facts and conclusion, and to enter its order disposing of the proceeding, and the Commission being now fully advised in the premises, makes this its findings
n.s to tho facts and conclusion:
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FINDINGS AS TO THE FACTS.

PARAGRAPH 1. At the time of and immediately prior to the issuing
of the complaint herein, respondent Edward Frohlich was and now is
carrying on his business in the City of Detroit, State of :Michigan,
under the name and style of Frohlich Glass Company, and engaged in
the manufacture and sale of paints, oils and similar products to the
trade, and causing a substantial portion of said products to be
transported from the State of Michigan to purchasers in other States
a·1d Territories of the United States, and is in direct competition with
other individuals, partnerships and corporations similarly engaged.
PAR. 2. At the time of and immediately prior to the issuing of said
complaint, respondent E. A. Benedict was residing in Cleveland,
Ohio, and was engaged in the business of selling paints, oils and similar
products on commission for the respondent Edward Frohlich, and
causing said products to be delivered to retail dealers purchasing the
same and doing business in States other than those in which the same
were manufactured, and in direct competition with other individuals,
partnerships and corporations similarly engaged.
PAn. 3. About the year 1913 respondent Benedict devised a certain
label for use on containers for paint and used the same for a period of
time. The use of this label was then discontinued for a period of
four or five years and its usc n~ain resumed about the year 1920.
In tho course of his said business for and with the respondent Frohlich,
ns in paragraph 2 set out, respondent Benedict suggested to respondent Frohlich, and respondent Frohllch, pursuant to such suggestion
and at tho request of Benedict, placed said label upon house paint
manufactured by Frohlich and paint bearing said label was delivered
to said customers by Benedict. House paint so labeled was sold and
delivered in quantities by respondents, acting in concert, to retail
dealers in various Stu.tes dealing in so-called Army and Navy goods
hut carrying also stocks of other merchandise. The label herein
referred to bore the words 11 U. S. Quality Paint" and did not bear
the name of the manufacturer.
PAn. 4. At the time respondents were selling the paints so labeled
there was, and now is, a. large number of stores and dealers throughout
the country engaged in th(} sale of so-called Army and Navy goods,
that is, goods manufactured for the use of the United States GovernIU.ent or according to United States specifications and requirements.
PAn. 5. Said paint was manufactured by respondent Frohlich
Glass Company according to its own formula and had never been
lllanufacturcd for the United States Government nor according to
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any formula or specification or requirement of the United States
Government, and had never been used by the United States Government.
PAR. 6. By reason of the use of such label, and by reason of the
fact of the advertisement for gale generally of Government surplus
goods by Army and Navy stores throughout the country, the customers of respondents were thereby enabled to advertise and sell said
paint to the consuming public as paint manufactured for the United
States Government or according to its specifications and requirements and such label had, and has, the capacity and tendency to
mislead the purchasing public into the belief that said paint was a
high grade paint manufactured for the use of the United States Government and prepared according to the specifications and requirements of the Government and of the quality required by such specifications and requirements.
CONCLUSION.

The practices of the said respondents, under the conditions and
circumstances described in the foregoing findings, are to the prejudice
of the public and of respondents' competitors, and are unfair methods
of competition in interstate commerce and constitute a violation of
the Act of Congress approved September 26, 1914, entitled" An Act
to create a Federal Trade Commission, to define its powers and duties,
and for other purposes."
ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commission upon the complaint and answer and stipulation and agreed
statement of facts filed herein, and the Commission having made its
findings as to the facts and its conclusion, that the respondents
have violated the 'provisions of an Act of Congress approved September 26, 1914, entitled, "An Act to create a Federal Trade Commission, to define its powers and duties, and for other purposes,"
It is now ordered, That the respondents, Edward Frohlich and
E. A. Benedict, their agents, representatives, servants and employees, do cease and desist from directly or indirectly:
(1) Using a label, mark or brand containing the words "U. S.
Quality Paint" upon paint manufactured or sold by them or either
of them, or any similar label, mark or brand that would tend to
induce the belief that said paint was manufactured for use by the
United States Government or prepared according to specifications
or requirements of the United States Government, unless the paint
in the containers upon which said label is used, is or was manufac-
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tured for use by the United States Government or prepared according to the specifications or requirements of the United States Government.
(2) Selling or offering for sale in commerce paint, the containers
of which bear the label, mark or bru.nd "U. S. Quality Paint," or
any similar label, mark or brand that would tend to induce the belief
that the paint therein contained was manufactured for use by the
United States Government or prepared according to specifications or
requirements of the United States Government, unless the paint in
the containers so labeled was, and is, in fact manufactured for use
by the United States Government or prepared according to specifications or requirements of the United States Government.
It is.further ordered, That said respondents shall within thirty (30)
days from the date of the service of this order file with the Commission a report setting forth in deatil the manner and form in which
they have complied with the order of the Commission herein set
forth.
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FEDERAL TRADE COMMISSIO~
v.
UTAH-IDAHO SUGAH COMPANY, THE AMALGAMATED
SUGAR COMPANY, E. R. WOOLEY, A. P. COOPER AND
E. F. CULLEN.
COMPLAINT IN THE l\IATTER 01'' THE ALLEGED VIOLATION OF SECTION l:i OF
AN ACT OF CONGRESS APPIWVED SEPTEMBER 2 a, 10 14,

Docket 303-0ctober 3, l!l23.
SYLLABUS.

Where two corporations engaged in the purchase of sugar beets and in the
manufacture and sale of beet sugar therefrom, which (1) were the result
of various consolidations and acquisitions of theretofore competing entervriscs, (2) were in close and immediate relationship through common stockholders, directors and officers, and (3) enjoyed a practical if not complete
monopoly of the beet sugar industry in the States of Utah, Idaho, Oregon,
Washington and Nevada; and certain individuals; in the accomplishment
of a conspiracy entered into for the purpose of maintaining said monopoly
and prev('nting and suppressing competition i.n said territory, jointly and
severally
(a) Established a territorial division of beet producing territory in each of
which uivisions one or the other of said corporations, as the case might be,
should have the sole right to operate;
(b) Disparaged and misrevresented competitive enterprises by asser.ting to
farmers available for, or un<ler, contracts to grow beets therefor, to stockholders an<l to stock subscribers therein, to suvporters thereof and to persons interested therein, and to prospective investors, that the particular
enterprise, as the case might be, was financially unsound, would not succeed, was unethically Invading the corporation's territory, would not be
able to secure machinery, building materials, seed, or sugar beets from
nearby land due to the character thereof; by attacking the kinu of equipment used; I.Jy spreading through undisclosed representatives false an1l
misleading stories concerning the solreney, management and prospects or
such ent<'rllrises among cre<litors, stockholders, prospective investors awl
employees, in an eO'ort to throw the same into the hands of a receiver;
and I.Jy numerous other false, misleading and unfair statements concerning
the same; made at local meeting~ promoted for such purpose, in advertisements in a large number of newspapers, and otherwise;
(c) Disparaged and misreprc~ented the <>haracter, stan<ling, etc. of individuals
responsible for the promotion and/or management and operation of competitive enterprises;
(d) Intimidated or sought to intimidate n hank through indirect threats of
reprisal i:t it did not cease suvportlng a competing enterprise; and those
Interested in such enterprises through threats t:.> build near-by and the
purchase o:t adjoining sites and the breaking of ground as an apparent
preliminary to the building of a factory, hut without the intention so to do,
and through threats to force up the price o:t sugar beets, to "make it
so hot" the promoters would wish they had never startetl the undertaking,
to go to any length necessary to ruin the enterprise, etc. ;
(e) Instituted vexation.~ all!l groundless suits I.Jy secret representatives
against competitors, an<l secretly employed persons to acquire stock
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therein ln order to bring a stockholders' action to 8ecure the appointment
of a receiver;
(f) Acquired the properties or businesses of competing enterprises, or stock
control thereof, through the use of secret representatives and by means
of false statements, for the purpose of eliminating such enterprises as
competitors and removing individual competitors from the field as officers
of or dominating spirits in, such enterprises;
(u) Betrayed and eliminated a prospective competitive enterprise through
an undisclosed representative who took part in the organization and
financing thereof, withheld promised support when said enterpriRe was
on the point of successful consummation, and forced the sale of its
assets to one of said corporations;
(h) Cut off, or sought to cut oil', competitive enterprises from their source
of supply by ascertaining where it contemplated securing seed and
negotiating secretly with such sources for the purchase thereof, thereby
making it impossible for said enterprise to secure the same;
(i) Induced bread1 of contract by farmers under agreement to supply competing enterprises with sugar beets, through the loan of money on long
time mortgages at 6o/o, and otherwise, and sought to induce breach of
such contracts;
(}) Obstructed, harassed and forestalled competitors through using their
influence to prevent concerns whom they patronized, from entering into
contracts with said competitors to put up and equip factories, and to
bring about the abrogation of preliminary agreements of such a character already entered into; through undertaking to induce the Priority
Committee of the Government during the War, by means of a pretended
disinterested letter and false and misleading statements to refuse per·
mlts for the shipment of lmll<ling materials and machinery necessnry
for the construction of a competing enterprise·s factory; and through
acquisition of stock or properties ; and
(lc) Subsidized, or sou~ht to subsidize weekly and daily newspapers circulating in the various States in the Rocky Mountain country where competing enterprises were operating, through the purchase of advertising
spnce in sni<l papers together with a notice to the papers that in extending its advertising activities as contemplated, it would select mediums
found friendly and loyal to its orgnnizatlon; and banks through the
making of large deposits therein for the purpose of securing their
assistance in obstructing the financing of competing enterprises;
With the result that competition in the purchase of sugar beets and in the
manufacture and sale of beet sugar in the States of Utah, Idaho, Oregon,
Washington and Nevada was obstructed, hindered, and eliminated:
lield, That such practices, substantially as described, constituted unfair
methods of competition.

COMPLAINT.
The Federal Trade Commission, having reason to believe from
a preliminary investigation made by it that the Utah-Idaho Sugar
Company, The Amalgamated Sugar Company, E. R. 'Vooley, A. P.
Cooper, and E. F. Cullen, all hereinafter referred to as respondents,
have been and are using unfair methods of competition in inter·
f:tate commerce in violation of the provisions of Section 5 of an Act
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of Congress approved September 26, 1914, entitled, "An Act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes," and it appearing that a proceeding by it in
respect thereof would be to the interest of the public, issues this
amended complaint, stating its charges in that respect on information and belief as follows :
PARAGRAPH 1. That the respondent, Utah-Idaho Sugar Company,
is a corporation organized, existing and doing business under and
by virtue of the laws of the State of Utah, having its principal office
and place of business located at the City of Salt Lake in the State
of Utah. That said respondent owns and operates factories for the
manufacture and refining of sugar, located respectively at Lehi,
Garland, Elsinore, Payson, Spanish Fork, and ·west Jordan, Utah,
and Idaho Falls, Sugar City, lllackfoot and Shelly, Idaho, and
Toppenish, 1Vashington, with factories at North Yakima and Sunnyside, 1Vashington, in the course of construction. That the respondent, The Amalgamated Sugar Company, is a corporation organized,
existing and doing business under and by virtue of the laws of the
State of Utah, having its principal office and place of business located at the City of Ogden, in the State of Utah. That said respondent owns and operates factories for the manufacture and refining of sugar, located respectively at Ogden, Brigham, Smithfield
·and Lewiston, Utah, and Durley, Paul and ·Twin Falls, Idaho.
That the respondents, E. R. 1Vooley, A. P. Cooper and E. F. Cullen,
are all residents of the State of Utah, residing in the City of Salt
Lake.
PAR. 2. That the respondents, Utah-Idaho Sugar Company and
The Amalgamated Sugar Company, are now and for more than one
year last past have been engaged in the purchase in interstate commerce of sugar beets from growers or purchasers thereof, transporting such sugar beets to refineries and factories owned and operated
by said respondents and there manufacturing the same into refined
beet sugar and selling and shipping such manufactured refined beet
sugar to purchasers located in States and Territories of the United
States other than the States in which such refined beet sugar is manufactured in direct competition with other persons, corporations, copartnerships and firms similarly engaged.
PAn. 3. That all of the above-named respondents, each with the
knowledge of the other, and with the effect of stifling and suppressing competition in the purchase in interstate commerce of sugar
beets and in the manufacture and sale of refined beet sugar in interstate commerce, are now and for more than one year last past, have
by combination and conspiracy among themselves entered into and
engaged in the unfair practices hereinafter alleged.
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PAR. 4. That the aforesaid combination and conspiracy, in furtherance of and to effectuate the object of unfairly hampering and
obstructing competitors in the purchase in interstate commerce of
sugar beets and in the manufacture and sale in interstate commerce
of refined beet sugar and of preventing and forestalling competitors
from engaging in the purchase in interstate commerce of sugar
beets and in the manufacture and sale in interstate commerce of
refined beet sugar, has been effected and carried out by various means
and methods, among them the following, to wit:

(a) The circulation of false, misleading and unfair reports
and statements concerning the financial standing and responsibility of competitors and prospective competitors, and the
method and manner of transacting their said business.
(b) The circulation of false, misleading and unfair reports
and statements that competitors and prospective competitors
would be unable to obtain or secure sugar beet seed; that said
competitors and prospective competitors would be unable to
secure an adequate supply of sugar beets to supply their factories, and that competitors and prospective competitors would be
unable to pay producers or growers for sugar beets purchased.
(c) The circulation of false, misleading and unfair reports
and statements that respondents occupy all of the producing
territory in which prospective competitors were intending to
ereet and operate beet sugar factories and engage in the manu·
facture and sale of refined beet sugar; that respondents have
contracts for the purchase of all beets to be grown; that grow·
ers in the vicinity of the factories operated by respondents
fail to produce enough beets to supply respondents' factories
and that the territory is unfit for the production of sugar beets.
(d) Canvassing the territory in which prospective competi·
tors were intending to erect and operate beet sugar factories
and engage in the manufacture and sale of refined beet sugar,
procuring and making future long-term contracts with growers
or producers for the purchase of sugar beets and advancing
and lending money to said growers and producers on such
contracts.
(e) By using the great wealth, power and financial influence
at their command to cause railroads to delay building tracks
and spurs to serve competitors and prospective competitors and
to cause banks and others to refuse credit to and to discourage
prospective competitors of respondents who were promoting
corporations which were intending to operate beet sugar fac-
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tories and to engage in the manuf~cture and sale of refined
beet sugar.
(f) Unfairly and surreptitiously obtaining information concerning the private 'affairs and business of competitors and prospective competitors and using the information so obtained in
buying out competitors an:d prospective competitors and attempting to destroy competitors and prospective competitors by circulating reports tending to provoke litigation and to incite
financial trouble and embarrassment.
(g) Dy using the great wealth, power and influence 'at their
command to erect and put into operation beet sugar factories
in the territory where prospective competitors had undertaken
to start in competition in the beet sugar business and to contract
for the purchase of all available sugar beets upon learning that
prospective competitors had undertaken to start in competition
in the beet sugar business.
(h) Preventing or hindering and•attempting to prevent and
hinder Dyer & Company, of Cleveland, Ohio, the most prominent manufacturer of beat sugar factory m'achinery and builder
of beat sugar factories in the United States, from building and
equipping beet sugar factories for competitors and prospective
competitors.
( i) The circulation of false, misleading and unfair reports
and statements that beet sugar factories of prospective competitors who were intending to erect and operate beet sugar factories, would not be built and that the beet sugar factory machinery of prospective competitors would not make beet sugar.
(j) Dy financing and furnishing money to secret and undisclosed agents or employees or" servants for 'the purpose of inciting
financial trouble and emb'arrassment to competitors and prospective competitors and by annoying and harassing competitors
and prospective competitors by instituting vexatious and unjustified litigation.
(k) lly financing and furnishing money to secret and undisclosed agents or employees or servants for the purpose of
purchasing or acquiring the controlling interest of prospective
competitors who were erecting beet sugar factories and intending to engage in the manufacture and sale of refined beet sugar.
( l) lly divers other means and methods, all in furtherance of
and to effectuate the object of the destruction of competition of
beet sugar factories and of preventing and forestalling competitors from engaging in interstate commerce in the m'anufa~
ture and sale of refined beet sugar.
PAR. 5. That each of the respondents is now and for more than one
year last past, with the effect of stifling !lnd suppressing competitio::
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in the purchase in interstate commerce of sugar beets and in the manufacture and sale of refined beet sugar in interstate commerce, has
been unfairly hampering and obstructing competitors in the purchase in interstate commerce of sugar beets and in the manufacture
and sale in interstate commerce of refined beet sugar and preventing
and forestalling competitors and prospective competitors from engaging in the purchase in interstate commerce of sugar beets and
in the manufacture and sale in interstate commerce of refined beet
sugar by various means and methods, among them the following,
to wit:
(a) The circulation of false, misleading and unfair reports
and statements concerning the financial standing and responsibility of competitors and prospective competitors, and the
method and manner of transacting their said business.
(b) The circulati.on of :false, misleading and unfair reports
and statements that competitors and prospective competitors
would be unable to obtain or secure sugar beet seed; that said
competitors and prospective competitors would be unable to
secure an adequate supply of sugar beets to supply their factories, and that competitors and prospective competitors would
be unable to pay producers or growers for sugar beets purchased.
(c) The circulation of false, misleading and unfair reports
and statements that respondents occupy all of the producing
territory in which prospective competitors were intending to
erect and operate beet sugar factories and engage in the manufacture and sale of refined beet sugar; that respondents have
contracts for the purchase of all beets to be grown; that growers in the vicinity of the factories operated by respondents fail
to produce enough beets to supply respondents' factories and
that the territory is unfit for the production of sugar beets.
(d) Canvassing the territory in which prospective competitors were intending to erect and operate beet sugar factories
and engage in the manufacture and sale of refined beet sugar,
procuring and making future long-term contracts with growers
or producers for the purchase of sugar beets and advancing and
lending money to said growers and producers on such contracts.
(e) lly using the great wealth, power and financial influence
at their command to cause railroads to delay building tracks
and spurs to serve competitors and prospective competitors and
to cause banks and others to refuse credit to and to discourage
prospective competitors of respondents who were promoting
corporations which were intending to operate beet sugar fac-
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tories and to engage in the manufacture and sale of refined
beet sugar.
(f) Unfairly and surreptitiously obtaining information concerning the private affairs and business of competitors and prospective competitors and nsing the information so obtained in
buying out competitors and prospective competitors and attempting to destroy competitors and prospective competitors by
circulating reports tending to provoke litigation and to incite
financial trouble and embarrassment.
(g) By using the great wealth, power and influence at their
command to erect and put into operation beet sugar factories in
the territory where prospective competitors had undertaken to
start in competition in the beet sugar business and to contract
for the purchase of all available sugar l?eets upon learning that
prospective competitors had undertaken to start in competition
in the beet sugar business.
(h) Preventing or hindering and attempting to prevent and
hinder Dyer & Company, of Cleveland, Ohio, the most prominent
manufacturer of beet sugar factory machinery and builder of
beet sugar factories in the United States, from building and
equipping beet sugar factories for competitors and prospective
competitors.
( i) The circulation of false, misleading and unfair reports
and statements that beet sugar factories of prospective competitors who were intending to erect and operate beet sugar
factories would not be built and that the beet sugar factory
machinery of prospective competitors would not make beet sugar.
(j) By financing and furnishing money to secret and undisclosed agents or employees or servants for the purpose of inciting
financial trouble and embarrassment to competitors and prospective competitors and by annoying and harrassing competitors
and prospective competitors by instituting vexatious and unjustified litigation.
( k) By financing and furnishing money to secret and undisclosed agents or employees or servants for the purpose of purchasing or acquiring the controlling interest of prospective
competitors who were erecting beet sugar factories and intending
to engage in the manufacture and sale of refined beet sugar.
(l) By divers other means and methods, all in furtherance of
and to effectuate the object of the destruction of competition of
beet sugar factories and of preventing and forestalling competitors from engaging in interstate commerce in the manufacture and sale of refined beet sugar.
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UEPORT, FINDINGS AS TO THE FACTS, AND ORDER.
The Federal Trade Commission having issued and served its
complaint herein, upon the respondents, Utah-Idaho Sugar Company, The Amalgamated Sugar Company, E. R. Wooley and A. P.
Cooper, the respondent E. F. Cullen not being served, wherein
it is alleged that it had reason to believe that said respondents have
been and now are using unfair methods of competition in inter~tate commerce in violation of the provisions of the Act of Congress
approved September 20, 1924, entitled, "An Act To create a Federal
Trade Commission, to define its powers and duties, and for other
purposes," and that a proceeding by it in respect thereof would
be to the interest of the public, and fully stating its charges in
this respect, and the respondents having entered their appearance
by their respective attorneys, and having filed their answers admitting certain of the allegations of said complaint and denying
certain others thereof, and the Commission having introduced testimony and evidence in support of the charges in said complaint,
und the respondents having introduced testimony and evidence in
opposition thereto, and counsel for the Commission, Utah-Idaho
Sugar Company, The Amalgamated Sugar Company and E. R.
Wooley, having filed briefs as to the law and facts in said proceeding, and the Commission having heard the argument of the
respective counsel on the merits of the case, except that The Amalgamated Sugar Company and E. R. Wooley through their counsel
rested their case on their brief, and having duly considered the
record and being fully ad vised in the premises, now makes this its
report in writing, stating its findings as to the facts and conclusions as follows:
FINDINGS AS TO THE FACTS.

Respondent, Utah-Idaho Sugar Company, is a corporation organized under the laws of the State of Utah in the year 1907, with
its principal place of business in the City 9f Salt Lake in said State.
It. was organized for the purpose of consolidating, and did consolidate, into a single corporation a number of theretofore separate
competing corporations all engaged in the purchase of sugar beets
and the manufacture and sale of beet sugar and other products
of the sugar beet in various States of the United States. The
companies thus consolidated and merged into said Utah-Idaho Sugar
Company, were as follows:
(1) The Utah Sugar Company incorporated in the year 1890,
with its principal place of business and a factory for the manufacture of beet sugar at the City of Lehi, Utah, with a. beet slicing capacity of about 1,000 tons per day. (A ton of beets will
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make anywhere from 150 to 275 pounds of sugar, dependent
upon soil and seasonal conditions).
(2) The Idaho Sugar Company incorporated in the year
1903, with its principal place of business and a factory for
the manufacture of beet sugar at the City of Idaho Falls in the
State of Idaho, with a beet slicing capacity of 900 tons per day.
In the year 1905 this r.ompany acquired the Fremont Sugar
Company, which had its principal place of business and a factory for the manufacture of beet sugar at the town of Sugar
City in the State of Idaho with a beet slicing capacity of 900
tons per day.
·
(3) The ·western Idaho Sugar Company incorporated in the
year 1905, with its principal place of business and a factory for
the manufacture of beet sugar at the City of Nampa, State of
Idaho, with a beet slicing capacity of 800 tons per day.
After the creation of the Utah-Idaho Sugar Company in the year
1907, as above set out, that company has built or acquired the following additional factories:
(1) A factory at the town of Elsinore, Utah, built in 1911,
with a beet slicing capacity of 800 tons per day.
(2) A factory at the town of Payson, Utah, built in 1913,
with a beet slicing capacity of 650 tons per day.
(3) A factory at the town of 'Vest Jordan, Utah, built in
1916, with a beet slicing capacity of 650 tons per day.
(4) A factory at the town of Yakima, State of 'Vashington,
built in 1!>17, with a beet ·slicing capacity of 650 tons per day.
( 5) A factory at the town of Brigham City, Utah, built in
1916, with a beet slicing capacity of 650 tons per day.
(6) A factory at the town of Toppenish, 'Vashington, built
in 1917, with a beet slicing capacity of 750 tons per day.
(7) A factory at the town of Sunnyside, 'Vashington, moved
from Grants Pass, Oregon, in 1!>19, with a beet slicing capacity
of 650 tons per day.
(8) A factory at the town of Delta, Utah, built in 1920, with
a beet slicing capacity of about 700 tons per day.
(9) A factory at Spanish Fork, Utah, removed thither from
Nampa, Idaho, in 1916. The beet slicing capacity of the factory
is 800 tons per day.
Respondent, The Amalgamated Sugar Company, is a corporation
organized in the year 1902, under the laws of the State of Utah, with
its principal place of business in the City of Ogden, in said State.
It was organized for the purpose of consolidating, and did consolidate, into a single corporation two separate competing corporations
engaged in the purchase of sugar beets and the manufacture of and
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sale of beet sugar and other products of the sugar beet in various
States of the United States. The companies thus consolidated with
and merged into the Amalgamated Sugar Company were as follows:
(1) The Ogden Sugar Company, incorporated in the year
1808, with its principal place of business and a factory for the
manufacture of beet sugar in the City of Ogden, Utah, with a
beet slicing capacity of 900 tons per day.
(2} The Logan Sugar Company, incorporated in the year
1!)01, with its principal place of business and a factory for the
manufacture of beet sugar in the town of Logan, Utah, with a
beet slicing capacity of 650 tons per day.
(3) This respondent in the year 1912 erected a further factory
near the town of Burley, Idaho, with a beet slicing capacity of
GOO tons per day.
By reincorporation under the name "The Amalgamated Sugar
Company" in the year Hll5, this respondent absorbed and consolidated with the two companies above mentioned:
( 4) Lewiston Sugar Company, a corporation Drganizcd in
1903, with its principal place of business and a factory in the
town of Lewiston, Utah. At the time of such consolidation the
beet slicing capacity of its said factory was 800 tons per day.
Since said reorganization, this respondent has erected or acquired
the following additional beet sugar factories:
( 5) A factory located near the town of Twin Fulls, Idaho,
erected in 191G, with a beet slicing capacity of about 800 tons
per day.
(6) A factory at Paul, in the State of Idaho, erected in the
year 1917, with a beet slicing capacity of about 650 tons per clay.
(7) A factory located near the town of Smithfield, Utah,
erected in ll)lG, with a beet slicing capacity of about 800 tons
per day.
The factories of the corporate respondents, the dates of their acquisition and their geographic location are more fully described in the
attached map,1 which is used for the purpose of illustration only, and
is made a part of the findings, but is not an exhibit in the proceeding.
From the time of their acquisition or erection, said respondents
have continuously operated and still operate the foregoing factories
in the manufacture of beet sugar and other products, such as sugar
molasses, derived from the sugar beet in competition with other indiV'iduals, partnerships and corporations similarly engaged, and have
continuously sold said commodities to purchasers in various States
of the United States. (The molasses is shipped to points where said
1

Not puiJIIHiwd.
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corporations maintain special equipment in connection with a few of
their factories, for the purpose of manufacturing said molasses into
refined beet sugar). Refined beet sugar is the product principally so
sold and :references to said product will hereinafter be limited thereto.
Respondents ship said beet sugar, when so sold from their said several manufacturing factories to said purchasers at points in States
other than the State of said manufacture, in competition with other
individuals, partnerships and corporations similarly engaged in the
production and/or sale of beet and cane sugar in interstate commerce.
The sugar beets from which respondents manufacture the aforesaid product are secured from farmers so far as possible in territory
adjacent, in each instance, to aforesaid factories. From time to time:
however, and as considerations of convenience and other circumstances render the same desirable or necessary, respondents purchase
and ship sugar beets from territory not so contiguous, and in many
instances, in a State or States other than that in which is located the
factory at which said beets are to be converted into sugar. In such
instances they ship the sugar beets thus secured from points in the
State where purchased to such factory located in such other State.
For many years it has been the. practice of these respondents annually, in advance of the growing season to send agents, by them
denominated field men and agricultural superintendents, among the
farmers in the States of Utah, Idaho, Oregon, Nevada and Washington, for the purpose of entering with said farmers into contructs
whereby the farmers undertake to grow sugar beets for said respondents under their supervision, in consideration of certain prices to
be paid by respondents partly before and partly after the same are
manufactured into sugar. 'Vith few exceptions, all the sugar beets
procured by said respondents for conversion in their factories, as
heretofore set out, have been and are purchased in the performance
of said contracts. For many years, and as a regularly recurring annual practice, said respondents have secured, and still secure, many
thousands of tons of sugar beets in the manner above set out, which
beets have been and are, converted into sugar at said factories, and
said product regularly has been, a:nd is, in the ordinary course of
business, shipped and sold by said respondents in interstate commerce.
There has thus existed for many years, and still exists, a regular flow
or current of interstate commerce in sugar beets and beet sugar,
beginning with the contracts for and production of said sugar beets,
which are sent from the States, in many instances, where the same
are produced, with the expectation that they will end their transit
in the form of beet sugar after the purchase of that commodity in
other States, which current of commerce includes all cases where purchases of beets are made by respondents for shipment to another
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State or for conversion within the State where purchased and the
shipment outside of the State of the beet sugar resulting from such
conversion.
There has been since the formation of the companies afterward
merged into the Utah-Idaho and The Amalgamated Companies,
as hereinbefore set out, (hereinafter referred to as predecessor
companies) and continuously has been, a close and intimate relation between the promiitent stockholders, directors and officers of
the predecessor and of the consolidated companies. Joseph F. Smith
was President of the Utah· Sugar Company, the Idaho Sugar Company, the Fremont Sugar Company, and the ·western Idaho Sugar
Company, while Horace G. Whitney was at the same time Secretary of each of said companies. Upon the organization of the respondent, Utah-Idaho Sugar Company, Joseph F. Smith became
President and Horace G. Whitney became Secretary-Treasurer of
that company. Joseph F. Smith likewise became President of respondent, The Amalgamated Company, upon its incorporation in
1902, and continued in that capacity until the year 1915 when he
was succeeded by Anton Lund, a heavy stockholder in both the
Utah-Idaho and the Amalgamated Companies. Thomas R. Cutler
was General 1\fanuger of the predecessor companies later merged
into the Utah-Idaho Company, was for some time thereafter General Manager of that company, and was a Director of The Amalgamated Company at the time of its organization in 1902. William
H. ·wattis in 1014 was President of respondent, The Amalgamated
Company, and was a member of its Board of Directors in 1915, 1016
and 1917. In the last named vear he became a Director of the
Utah-Idaho Sugar Company a;d was placed upon its Executive
Committee. In 1919 he was a prominent stockholder in The Amalgamated Company and in 1020 a heavy stockholder in the UtahIdaho Company. Of the last named company, he became General
Manager in 1921, and had been connected with that company in
one capacity or another for a great many years. Charles ,V, Nibley
wa.s connected officially with The Amalgamated Sugar Company
from the time of its original incorporation until the absorption o.f
the Lewiston Company in 1916. In 1915 he was a Director of the
Utah-Idaho Company and in 1917 became its General Manager.
L. R. Eccles was Vice President of the Lewiston Company at the
time of its consolidation with The Amalgamated Company in 1915,
and in that and the following year wns a Director of the UtahIdaho Company, in which capacity he was succeeded by his brother
D. C. Eccles in 1917. L. R. Eccles was also Vice President, General
Manager and a Director of The Amalgamated Company from 1.915
to September of 1918. D. C. Eccles was a Director of the Utah-
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Idaho Company in 1916 and 1D17, and a Director of The Amalgamated Company in 1915 and 1916. Joseph Geohegan was a Director of the Utah-Idaho Company at the time of its organization
and his company, the Geohegan Brokerage Company, was joint
sales agent for The Amalgamated and the Utah-Idaho Companies
up to the year 1916, when he died. Besides these more prominent
and influential persons, there were a num~cr of others who from
time to time were stockholders, directors, administrative or other
officials and employees of both The Amalgamated and the Utah·
Idaho Companies, being frequently attached in some capacity to
both these respondents at the same time.
At an early period a mutual understanding and intention was
manifested between respondents, Utah-Idaho and Amalgamated
Companies (hereinafter referred to as corporate respondents), to
absorb and retain for themselves the gradually expanding beet sugar
industry brginning in the State of Utah and spreading thence to the
~tates of Idaho, Washington, Oregon, Nevada and .Montana.
H. 0. Havemeyer, President of the American Sugar Refining Company, was a large stockholder in corporate respondents. He became
identified with their interests sometime prior to the year 1902 and
was active in giving assistance and advice in the matter of absorbing and retaining said industry and of keeping independent enterprises 2 out of the field, as hereinafter referred to. Corporate respond('nts reported to him the efforts of independent enterprises to
i11vade the field and what efforts were being made to suppress or
absorb them and in turn he advised and ordered what steps should
be taken in that behalf. He was uniformly offered the opportunity
to participate in stock purchases when independent enterprisPs were
acquired or controlled in that manner. At his death his son Horace
IJ avemeyer, as administrator, succeeded him in the management of
his interests in corporate respondents and their stock controlled
com paniCs.
In the year 1903 the predecessor companies of corporate respondt-nts held a joint meeting of their Boards of Directors, presided over
by Joseph F. Smith. The purpose of the meeting was to eliminate
an independent beet sugar company which proposed to erect a factory at Lewiston, Utah, for the avowed reason that "the proposed
factory would be a menace to the existing companies." The Lewiston Company was afterward absorbed by the respondent The Amalgamated Company, as hereinbefore set out.
In the year 1905 the predecessor companies of respondent UtahIdaho Company forestalled and prevented one Boutell and one
• The words "Independent Qllterprlse" nre used throughout these flndln~s to rl~Rignnte
enterprises other than, and competing with or petentlal competitors of, the Utah-Idaho
and The Amalgamated Sugar Companies.
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Hoover from financing and establishing an independent enterprise
near Payette in southwestern Idaho or Arcadia, Oregon. This was
done through Thomas R Cutler, Manager of said predecessor companies, by promising to erect a factory ncar Payette and using influence to persuade the farmers of the vicinity to enter into beet
contracts with said predecessor companies. H. 0. Havemeyer instructed said Cutler to buy a factory site in the same town Boutell
and Hoover might decide to locate and to do the same with regard
to any independent enterprise seeking to enter the States wherein
said predecessor companies were operating. Said Cutler used certain influence at his command to stop the operations of l\fessrs Boutell and Hoover, both near Payette and at other points, notably at
Boise, Idaho. As a result of aforesaid things done by said predecessor companies, all ctrorts of said Boutell and Hoover to establish
an independent enterprise in the State of Idaho were frustrated and
l!Otably at the towns of Payette, Boise and Nampa, and thus the
establishment of said independent enterprise at either place and the
potential competition thereof with corporate respondents was forestalled and prevented.
Dy the year Hl05 the predecessor companies of the Utah-Idaho
Company bought sufficient stock to control the Snake Hiver Valley
Company, an independent enterprise then competing with the predecessor companies of corporate respondents, which owned and was
operating a beet sugar factory at Black Foot, Idaho. This was the
result of efforts in that behalf beguh by the predecessor companies
of respondent Utah-Idaho Company, through aforesaid Cutler as
early as the year 1905, when he began buying up stock in said independent enterprise. He wrote H. 0. Havcmeyer that he was anxious tQ obtain control of said independent enterprise for said predecessor companies and that they were determined to get said independent enterprise into their hands. Said independent enterprise
Was later absorbed by _said predecessors as above set out, thereby
eliminating the competition which had theretofore existed between
said independent enterprise and the predecessor companies of cor·
porate respondents.
The Layton Sugar Company was incorporateu in the year 1915
for the purpose of erecting a beet sugar factory at the town of
Layton, Utah, and engaging in the business of purchasing sugar
beets and of manufacturing and selling beet sugar in interstate commerce. Upon its organization and by agreement such corporate
respondent invested $100,000.QO in the stock of said company, and
these holdings together with the holdings of others closely identified in other interests with corporate respondents, put into the hands
of the said respondents the control of the operation of the Layton
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Sugar Company with the effect of preventing any competition b"!·
tween that company and corporate respondents.
In the year 190~ the corporate respondents agreed upon an interstate territorial division of beet producing territory in which boundary lines were established defining the territory in which The
Amalgamated Company should have the sole right to operate without invasion by the Utah-Idaho Company, and vice versa. This
agreement continued to the year 1916 when it was superseded by a
similar agreement rearranging such boundary lines and territory.
Dy the year 1916 corporate respondents together (but not in the
sense of joint ownership) owned or controlled all the beet sugar factories in the States of Utah, Idaho, Nevada, Oregon and ·washington, including factories built by themselves and the factories of independent enterprises which they had acquired, wholly or partly,
through obstructive, coercive. and unfair methods as herein set out,
and in connection with such building and acquisition had prevented
the entry of other proposed independent enterprises into the field
by means of similar obstructive and suppressive measures. As a
result said respondents were sometime prior and up to the year 1916,
enjoying a practical if not an entire monopoly of the beet sugar industry in the States above mentioned.
At this time each respondent was possessed of monies, assets
and properties to the value of many millions of dollars. The UtahIdaho Sugar Company was originally capitalized itt $13,000,000,
which was increased to $30,000,000 in May, 1917. The properties
and assets of the three predecessor companies merged in the UtahIdaho Company at the time of said merger were of the total value
of over $11,000,000. The Amalgamated Sugar Company was capitalized at $25,000,000, which after two increases was finally fixed at
$30,000,000. At the time the conspiracy hereinafter set out was
entered into, the corporate respondents were enjoying a very large
and lucrative business, as is shown by the following table of the combined total sales of beet sugar by said respondents in interstate and
intrastate commerce during the years indicated:
Total sales

1916 __________________ _
1917 __________________ _
1918 _________________ _
1919 __________________ _

Interstate distribution
100-lb. bags

2,644,949
2,824,557
2,458,678
2,565,870

1916 _________________ _ 100-lb. bags
1917 _________________ _ 2,250,820
1918 _________________ _ 2,342,586
1919 _________________ _ 1,901,205
1,895,017

The general management and control of all the aforesaid business
9.nd activities of corporate respondents were and are exercised by
them from their principle offices in the Cities of Salt Lake and Og-
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~lf>n, Utah, respectively, from which points they control the procurIng and handling of sugar beets from field to the factory, the operations of said factories, the diversion of beets from one to the other,
the extension and development of the beet growing industry, the
location and erection of new factories, and the closing down and
removal of factories, from one place to another from time to time,
and in divers instances across State lines, all in a manner to con-·
solidate and unify their large operations, and to best prevent or
hinder the competition of independent enterprises entering or desiring to enter into said industry in aforesaid States in which respondents operate, and thus to secure and retain to said respondents
aforesaid monopoly of the beet sugar industry in said territory.
In about the year 1V15, respondents, Utah-Idaho Sugar Company, The Amalgamated Sugar Company, E. R. 'Vooley, A. P.
Cooper, and E. F. Cullen, secretly agreed, conspired and confederated
with each other to maintain and retain the aforesaid monopoly of
corporate respondents, to prevent the establishment of beet sugar
enterprises and the building of sugar factories by persons or interests other than respondents, The Amalgamated Sugar Company
and the Utah-Idaho Sugar Company, and to suppress all competition in the manufacture, sale and distribution of beet sugar in the
States of Utah, Idaho, Nevada, Oregon and Washington, and in the
sale in interstate commerce of refined beet sugar produced in those
States. At the time of the issuance of the complaint herein and the
filing of their ans\ver to the same, respondents E. R. ·wooley and
A. P. Cooper were residents of Salt Lake City in the State of Utah.
Uespondent E. F. Cullen was not served with the complaint; and
will not be considered further as a respondent in these proceedings.
The acts and things done by the said Cullen, however, in so far as
they throw light upon the acts and things done by the other respondents herein, are hereinafter referred to.
Pursuant to, and to effect the objects of aforesaid secret agreement, cqnspiracy and confederation, and to accomplish the purpose
thereof, respondents did the following acts and things:
(a) In the fall of 1915 and the spring of 1916, one John A. Hendrickson, a resident of Logan, Utah, promoted with the assistance of
others, an independent enterprise with the intention of erecting a
beet sugar factory ncar the town of Smithfield, in said County and
State, with the purpose and intention of engaging in the manufacture of beet sugar and the sale of that product in interstate ·commerce. The town of Smithfield and its vicinity lay in the territm-y
allocated to The Amalgamated Sugar Company under the division
of interstate ierritory betwen the two corporate respondents, heretofore referred to and provided for in a certain contract, being Exhibit
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51 a herein, which is hereby referred to and made a part of this finding. This independent enterprise secured an option upon a factory
site and a large number of beet contracts \Vith the farmers in the
vicinity of said site, and, further, had the financing of the new enterprise well under way through stock subscriptions secured from
farmers and business men in the vicinity of Smithfield and from
other persons of financial responsibility in the State of Utah and
elsewhere. When the corporate respondents learned that said independent enterprise was thus progressing, they called and held in the
vicinity of the proposed independent factory meetings of aforesaid
stock subscribers in said enterprise and farmers under contract to
grow sugar beets for it. The purpose of said meetings was to discourage and dissuade said financial backer• and farmers from further supporting said enterprise. .Joseph Scowcroft, Director and
Vice President of the respondent, The Amalgamated Company,
Merrill Nibley, who became Assistant General Manager of the respondent, Utah-Idaho Company in 1916, Fred Taylor, Secretary and
Treasurer of the respondent, The Amalgamated Company, and L.
R. Eccles, a Director of the Utah-Idaho Company, attended said
meetings and made statements to the effect that the independent enterprise was financially unsound, would not succeed, was unethically
invading territory which belonged to The Amalgamated Company
and that that company would itself build a fa.ctory near Smithfield
in the immediate future. Shortly after said meetings held in the
f'pring of 1016, the respondent, The Amalgamated Company purchased a site in close proximity to the site of the independent factory and started breaking ground as an apparent first step toward
building a factory, but without the intention to so build, and in fact
said factory was not built.
Said Hendrickson ('ntereJ into a preliminary agreement with the
Dyer Company for the erection of the independent factory. The
Dyer Company is a corporation organized under the laws of the
State of Ohio, with its principal office in the City of Cleveland in
said State. It is, and for many years prior to 191G, had been engaged
in the manufacture of machinery for the production of beet sugar,
and in the building and equipping of beet sugar factories in many
portions of the United States, and was the largest of such manufacturers and builders. Up to the time these proceedings were commenced the Dyer Company had built and equipped thirteen factories
f~ respondent, Utah-Idaho Company, and four factories for the
respondent, The Amalgamated Company. Upon learning that said
agreement had been entered into, Charles ,V. Nibley, then a Director
of respondent, Utah-Idaho Company, tclegraphr<l the Dyer Company
• Not published.
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at Cleveland, Ohio, protesting against the erection of said independent factory, and as a result of said protest the Dyer Company withdrew from said preliminary agreement.
As a result of the aforesaid things, the financial backers and farmers who had contracted to grow beets for said independent enterprise were discouraged :from continuing their support of the same,
were induced to break their contracts and withdraw their undertakings of financial support, all of which resulted in the abandonment of said enterprise by said Hendrickson and his associates, and
thus the establishment thereof and the potential competition between
the same and corporate respondents in and about the purchase of
beets and the manufacture and sale of beet sugar in interstate commerce was forestalled and defeated.
(b) In December, 1916, the ·west Cache Sugar Company, an
independent enterprise, was incorporated under the laws of the State
of Utah by aforesaid Hendrickson, one Lorenzo H. Stohl, and others
for the purpose of erecting a beet sugar factory in Cache Valley or
West Cache Valley in said State, and to purchase sugar beets and
manufacture and sell beet sugar in interstate commerce. Said Hendrickson and Stohl were the promoters of said enterprise and became
stockholders in said corporation. Hendrickson further became President, Treasurer and a Director in said Company upon its incorporation. Upon learning that said projected enterprise was under way,
with the purpose, intent and object of maintaining their agreement,
as referred to in Exhibit 51,' to the exclusion of competitors, respondents The Amalgamated Sugar Company and Utah-Idaho Sugar
Company, through their various ofli.cers and agents, sought to discourage and prevent the establishment of said enterprise by threats
uttered to said incorporators to the effect that these respondents
would not permit ·any independent factory to be erected in said
Cache Valley; that if the same should be erected, these respondents
would force the price of sugar beets up to $7.00 per ton (the prevailing price being then $5.50); that said enterprise was an invasion of
Amalgamated territory, and that if the West Cache Sugar Company
succeeded in erecting a factory and entering into business, said
respondent, The Amalgamated Sugar Company, would "make it so
hot " for said company that its promoters would wish that they had
never started the undertaking. The 1Vest Cache C~pany succeeded
in erecting its factory and engaged in the years 1918 and 1919 in the
purchase of sugar beets and the manufacture and sale of beet sugar
in interstate commerce in competition with corporate respondents,
whereupon respondent, The Amalgamated Sugar Company, financed
and furnished funds to respondent 1Vooley,"and through him bought
• Not published.

408

FEDERAL TRADE COMMISSION DECISIONS,

Findings.

6F.T.C.

up the stock control of the ·west Cache Company, and through the
power thus secured, procured the dis~harge of said Hendrickson as
an officer of said company, whereby respondents secured complete
control of the management of said company and of its factory for the
purpose of eliminating, and did eliminate, said company as a competitor. In order to discredit said Hendrickson and Stohl and thus
destroy the influence they had and exerted in the management of said
independent enterprise as the successful promoters thereof, a vexatious and groundless law suit was instituted by respondent Wooley
under the secret and undisclosed instructions of respondent The
Amalgamated Company, agianst said Hendrickson and Stohl charging them with fraudulent conversion of funds belonging to the West
Cache Sugar Company. Said suit was afterward dismissed on its
merits by a contract between said Hendrickson and Stohl on the one
part and numerous parties including the respondent The Amalgamated Company on the other part. Pursuant to one of the terms
of the said contract, said Hendrickson and Stohl sold and delivered
to respondent, The Amalgamated Company, and its associates in
said contract, all their stock in the 'Vest Cache Sugar Company.
Said contract further provided that Hendrickson and Stohl should
destroy by burning, certain evidence of unfair and illegal practices
used by respondent ·wooley and his associates in securing control of
said independent. Hendrickson and Stohl carried out said provision
by burning said evidence.
(a) The Beet Growers' Sugar Company, an independent enterprise, was incorporated in :May, 1017, under the laws of the State of
Idaho for the purpose of erecting a beet sugar factory near the town
of Rigby, Idaho, and of engaging in the purchase of sugar beets and
the manufacture and sale of beet sugar in iiJ.terstate commerce.
Shortly after said incorporation and while said factory was in course
of construction, respondents Utah-Idaho Company, ·wooley, Cooper
and Cullen, during the years 1017 and 1018, undertook to prevent
the successful operation of said independent, and the erection of its
factory by making false, unfair and misleading statements to farmers under contract to supply beets to said independent factory and
to farmers with whom such contracts were or would be made, and to
stockholders of said independent company to the effect that the company would not.,be able to get beet seed to supply to contracting
farmers nor to get the necessary machinery and building materia Is
to complete said factory; that it would be financially unable to complete its factory; that the land in the vicinity of said factory would
not produce sugar beets; that said independent company would not
be able to pay for beets under contract; that the promoters of said
enterprise were dishonest and that it was a dangerous investment.
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At this time respondents Cooper and Cullen were in the employ of
said Beet Growers' Sugar Company as Consulting Engineer in
charge of construction, and Bookkeeper, respectively. Said Cooper
and Cullen sought to embarrass the Beet Growers' Company and to
throw it into the hands of a Receiver by going about in the States of
Utah and Idaho among its creditors, stockholders and those interested in the success of said enterprise and making false and misleading statements concerning said company to the effect that it was
insolvent and that due to mismanagement it would not succeed.
Respondents Cooper, Cullen and 'Vooley further sought to induce
prospective investors not to purchase stock in, or otherwise finance
the Beet Growers' Company, by making to said prospective purchasers similar false and misleading statements. Said Cooper and
Cullen further made false and misleading statements to sundry employees of the Beet Growers' Sugar Company and others interested
in its success, which statements were derogatory of the standing and
reliability of the officers of said company, and statements to the
effect that the financial condition of said company was bad and that
said company was going into the hands of a Receiver. Respondent
Wooley employed at Salt Lake City, Utah, David A. West and Ezra
Ricks as secret and undisclosed agents to acquire stock in the Beet
Growers' Company for the purpose of bringing a stockholder's action
to secure the appointment of a Ueceiver for said company in the State
of Idaho, which said suit was brought by said Ricks upon the alleged
ground of dishonesty and mismanagement of said company's ofiicers.
Said charges, made the basis of said suit, were false and said suit was
afterwards dismissed. Because of their aforesaid conduct, respondents Cooper and Cullen were discharged by the Beet Growers' Company, and thereafter they visited points in Utah and Idaho, making
to stockholders and creditors of said company similar false and misleading statements, all in the attempt to throw said company into the
hands of a Receiver and eliminate it as a competitor of corporate
I·espondents.
In the spring of 1917, Merrill Nibley, Assistant General Manager
of respondent Utah-Idaho Company, wrote to the Anderson Brothers
Bank at Rigby, Idaho, intimating that said bank had been working
in the interest of the Beet Growers' Sugar Company, and indirectly
threatening the bank with reprisals if it did not cease supporting said
independent enterprise and work in harmony with the Utah-Idaho
Company.
(d) The Oregon-Utah Sugar Company, an independent enterprise, was incorporated in September, 1915, under the laws of the
State of Utah, for the purpose of erecting a beet sugar factory at
the town of Grants Pass, Oregon, and of engaging in the purchase
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of sugar beets and the manufacture and sale of beet sugar in interstate commerce. Charles W. Nibley, at that time a Director in both
the Utah-Idaho and The Amalgamated Companies, assisted in the
organization of said independent enterprise and in the financing
thereof. As part of said financing said Nibley undertook to procure
loans up to the amount of $400,000 to defray operating expenses;
the said Nibley from time to time and during the construction of
said factory kept the respondent Utah-Idaho Company fully informed as to the progress then being maue by the said Oregon-Utah
Sugar Company and at no time was it the intention of the said
respondent to permit said company to operate and compete with
either it or The Amalgamated Sugar Company in the sale and distribution of beet sugar in interstate commerce. When the independent factory was almost completed and its operation an assured
success, said Nibley withheld said financial support, anu used his
influence to force said independent enterprise to sell its said factory,
property and other assets to said Utah-Idaho Company, which result
was accomplished, thereby eliminating competition between said independent enterprise and the Utah-Idaho Company in the purchase
of sugar beets and in the manufacture and sale of beet sugar in interstate commerce.
(e) In the years 1915 and 191G, one Colonel Mundy and others
were promoting and endeavoring to establish an independent beet
sugar enterprise in Southern Oregon, and to that end. had obtained
options for the purchase of lG,OOO acres of land upon which to grow
sugar beets. $14,000 had been paid on said options. 1\Iundy began
negotiations to purchase an existing factory located at Fallon,
Nevada, and. belonging to the Nevada-Utah Sugar Company, with
the intention of moving and re-erecting said factory upon the site
finally chosen for his own enterprise. Upon learning of the progress
of said independent enterprise, respondent Utah-Idaho Company
sent certain of its agents from Salt Lake City, Utah, into Oregon,
and. especially the southern part of t11at State wherein said 1\Iundy
and his associates were operating, said agents being sent for the purpose of obtaining, and they did obtain, information as to the source
or sources from which said enterprise intended to procure beet seed,
which at that time, because of tlie war conditions, was exceedingly
scarce and hard to _obtain. Upon securing such information, said
respondent secretly, through respondent The Amalgamated Company, negotiated for said seed in such a manner as to make it impossible for said independent enterprise to obtain same. The agents
sent into Oregon, as aforesaid, further sought to discourage farmers
and other persons interested, from growing beets for said independent enterprise and otherwise contracting with it, by statements to
the effect that said independent enterprise had no beet seed and
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could not get any, and that their principal had bought up all the seed
in the country; which statement was at that time untrue.· Respondent Utah-Idaho Company through C. ,V. Nib ley acquired 51% of
the stock of the Nevada-Utah Sugar Company, which was not
operating its factory, in order to prevent, and thus did prevent said
Mundy and associates from securing the factory of said NevadaUtah Company. As a result of aforesaid things done by respondent
Utah-Idaho Company, the establishment of said independent enterprise by said 1\Iundy and his associates was forestalled, and the
potential competition between the same and corporate respondents
in and about the purchase·of sugar beets and the manufacture anrl
sale of beet sugar in interstate commerce was forestalled and prevented.
(f) The Montana-Utah Sugar Company, an independent enterprist>, was incorporated in July l!HG under the laws of the State of
1\fontuna for the purpose of building a beet sugar factory ncar the
town of Hamilton in said State, and to engage in the business of
purchasing sugar beets and the manufacture and sale of beet sugar
in interstate commerce. Said independent enterprise negotiated
with the Dyer Company for the constmction of the factory l!P to
the point where a price therefor had been fixed, when the Dyer Company refused to proceed on the ground that it would interfere with
that company's two Lest customers, meaning corporate respondents.
'flte Montana-Utah Sugar Company then let the contract for the
building of its factory to another company, and said factory was
about one-fourth completed, involving an expenditure, including
payments on machinery of about $3!JO,OOO. Respondent Utah-Idaho
Company about this time began to make and publish through agents
and otherwise in Montana and in the district of Hamilton in said
State, disparaging, untrue and misleading statements concerning the
promoters and others interested in said enterprise, advised investors
and prospective investors in said independent enterprise that the
purchase of its stock was a bad investment, and otherwise prejudiced
the financing of said independent enterprise with the result that subscriptions to its stock were cancelled and other financial support was
withheld, as a result whereof said independent enterprise went into
the hands of a Receiver. Thereafter, said enterprise was turned oyer
to respondent 'Vooley upon his undertaking to reorganize and refinance the same, and while in said respondent's hands and control
was adjudged a bankrupt. Through the instrumentality of respondent 'Vooley the assets and other properties of sai:l independent
enterprise were sold to the Great Western Sugar Company. Said independent factory was not completed and potential competition between s:1icl independent enterprise and the corporate respondents in
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and about the purchase of sugar beets and the manufacture and sale
of beet sugar in interstate commerce were thus forestalled and
prevented.
(g) The Gunnison Valley Sugar Company, an independent enterprise, was incorporated in 1917, under the laws of Utah, for the
purpose of building a beet sugar factory at the town of Gunnison, in
said State, and to engage in the purchase of sugar beets and the
manufacture and sale of beet sugar in interstate commerce. The
site chosen \vas within the territory allocated to the Utah-Idaho
Company under the agreement whereby that Company and The
Amalgamateu Company divided territory as hereinbefore set out.
On learning of the activities of this indepenuent, respondent UtahIdaho Company sought to prevent the erection of said independent
factory and the success of the Gunnison Valley Company by making, through various agents, false and misleading statements tending
to discourage the purchase of stock in said independent, to obstruct
the financing thereof and to discourage farmers in the vicinity from
growing beets or contracting to grow beets for said independent
enterprise. Said false and misleading statements were to the effect
that the purchase of stock in said independent enterprise was a bad
investment; that the machinery going into its factory was secondhand, corroded, worthless and would never make sugar; that said
independent enterprise could not secure suflicient beet seed; that the
land contiguous and naturally tributary to the site of said factory
would not raise beets. Further, said respondent made attacks upon
the character of promoters and other persons prominent in the
financing and operation of said independent enterprise. Respondent ·
Utah-Idaho Company further sought to prevent said independent
enterprise from procuring supplies of sugar beets by seeking to induce one Royal M. Barney and others to break the contracts into
which they had entered for the growing of sugar beets for said independent enterprise, and soliciting said Barney and others to act as
its agent in persuading other beet growers to break their similar
contracts with said independent enterprise, which at that time was
an actual competitor of said respondent in the purchase of sugar
beets and the manufacture and sale of beet sugar in interstate
commerce.
(h) The Springville-Mapleton Sugar Company, an independent
enterprise, was incorporated in June, 1017, under the laws of the
State of Utah, for the purpose of erecting a beet sugar factory near
the towns of Springville and Mapleton, in said State, and of engaging in the business of purchasing sugar beets and the manufacture
and sale of beet sugar in interstate commerce. Said company negotiated with the Dyer Company to build its said factory; whereupon,
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respondent Utah-Idaho Company endeavored to prevent the Dyer
Company from contracting for and erecting said factory through
correspondence with the officials of the Dyer Company indirectly requesting that such construction be not undertaken. The effort failed
and the Dyer Company contracted with said independent enterprise
to build its said factory, and did subsequently build the same. Having failed in this, respondent Utah-Idaho Company endeavored to
induce the Priority Committee of the United States Government to
refuse permits for the shipment of building materials and machinery
into the State of Utah necessary to the construction of the independent factory. The means used to accomplish this purpose were:
1. A letter written by Merrill Nibley, Assistant Generall\lanager
of the Utah-Idaho Company, to said .Priority Committee, under
date of October 1, 1917, in which letter misleading statements were
made to the effect that the territory in question was already fully
served by existing factories; that said factories had never been able
to obtain their full requirements of beets from said district; that the
proposed independent factory was not necessary and would not increase the food supply, and that the erection of said factory would
draw heavily on the resources and labor of the country.
2. Mark Austin, at that time General Agricultural Superintendent
of respondent Utah-Idaho Company, dictated and caused to be written a letter to said Priority Committee, containing similar untrue and
misleading statements, and in addition containing some purported
facts showing that the Utah-Idaho Company completely served the
district in question and served it well, both with regard to the
farmers' interests and the amount of sugar producell in said district.
Said letter further stated that the farmers in that section considered
the establishment of a new factory a serious mistake, and that in
justice to the farmers it should not be done. Said letter further purported to be written by a farmer and beet grower of the section, who
had the welfare of the farmer and the general industry at heart and
was speaking from patriotic and disinterested motives. This letter
said Austin caused one J. 'Vm. Johnson, an employee of the UtahIdaho Company, to sign, and said letter was forwarded to said
Priority Committee as a disinterested statement and expression of
opinion of the said Johnson as a citizen of said district, reflecting the
opinion of the citizens thereof. Said letter in no wise disclosed its
real authorship, or that the purported writer thereof had any connection with, or in any manner spoke for the Utah-Idaho Company.
3. Fred G. Taylor, formerly Secretary of the Lewiston Sugar
Company hereinbefore referred to, and Secretary of respondent, ThE>
Amalgamated Company, from 1915 to the summer of 1919, at which
time he became a Director and the General Manager of said Com-
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pany, for a perwd of about nine months from October 1, 1917, resided in the City of ·washington, D. C. During said period said
Taylor's personal expenses, amounting to $2,320, were paid and reimbursed to him, one-half each, by the corporate respondents.
In November, 1917, respondent, Utah-Idaho Sugar Company, telegraphed said Taylor in ·washington, requesting him to use his
efforts to persuade the Priority Committee and other Government
officials of the "utter needlessness" of the said independent factory,
:for the purpose of hampering, hindering and delaying the operations of said independent enterprise and the building of its factory.
By reason of the things done and the tactics employed, as in this
subdivision above set out, the operations of said independent enterprise and the building of its factory were hampered, hindered and
delayed.
(i) The Idaho Cooperative Sugar Company, an independent enterprise, was organized under the laws of the State of Idaho in the
year 1919 for the purpose of erecting a beet sugar factory near the
town of Filer in said State, and of engaging in the business of purchasing sugar beets and the manufacture and sale of beet sugar in
interstate commerce. The site of this proposed independent factory
is in territory allocated to the respondent, The Amalgamated Company, in the division of interstate territory between corporate respondents hereinbefore referred to, Exhibit 51. By June, 1920,
said independent enterprise had sold $375,000 worth of stork to
farmers in the vicinity of Filer and to other persons, had bought land,
and its factory and adjacent buildings were partly erected. Upon
said enterpriEe thus showing substantial evidence· of success, respondent Utah-Idaho Company, through one or more agents sought
to discourage investors in the region of Filer and elsewhere from
purchasing stock in said independent enterprise on the ground that
such investors would lose money. Respondent, The Amalgamated
Company, in the spring of 1920 deposited $10,000 to its general account in a bank at Filer, Idaho, and in the same month made a
substantial deposit in a bank in Kimberly, Idaho. Before this time
said respondent had maintained no deposits either in these banks or
in other banks in the towns of Filer and Kimberly. These deposits
were made by respondent for the purpose of securing the cooperation
and assistance of said banks in obstructing the financing of said
independent enterprise and to prevent the obtaining of credit by it.
(j) The Southern Utah Company, an independent enterprise, was
incorporated in November, 1915, under the laws of the State of
Utah for the purpose of building a beet sugar factory near the town
of Delta, Utah, and of engaging in the business of purch::tsing sugar
beets and the manufacture and sal~ of beet sugar in intel:state com-
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merce. Said company had entered into a contract for the erection of
its factory and had sold stock in Utah and other places when respondent Utah-Idaho Company, through its agent, James :M. Davis,
threatened one of the Directors of said independent enterprise, saying in effect that respondent Utah-Idaho Company would not permit
the erection of said independent factory and that if the same was
erected, said respondent would go to any length necessary to ruin
said independent enterprise, and, further, said respondent sent agents
about the territory adjacent to said proposed factory to induce, and
they did induce, farmers not to contract for growing beets for said
independent enterprise and to break contracts already entered into.
Among other inducements, this respondent offered to loan, and did
loan, to farmers money on long-time mortgages at 6% interest and
caused farmers by reason of such loans to break contracts which they
had entered into with the Southern Utah Company. One James E.
Steel besought Merrill Nibley, Assistant l\Ianager of the Utah-Idaho
Sugar Company, respondent, to desist from interfering with the
plans of the Southern Utah Company and said Nibley's reply to
Steel was "1Ve have got them on the run and will keep them on the
run." The attempt to construct a factory by the Southern Utah
Company was thus abandoned.
Shortly thereafter the Delta Deet Sugar Corporation, an independent enterprise, was incorporated under the laws of the State
of New York, for the purpose of building a beet sugar factory at the
town of Delta, Utah, and to engage in the business of purchasing
sugar beets and the manufacture and sale of beet sugar in interstate
commerce. The factory was built and operated by said Delta Beet
Sugar Corporation in its aforesaid business in competition with the
corporate respondents, and in September, 1918, the respondent,
Utah-Idaho Company, secretly employed respondent, E. R. Wooley,
to go to New York City, New York, and there interview the owner
of the assets of said Delta Corporation, and the said E. R. 'Vooley
made untruthful statements regarding the value of said corporation's factory, with the purpose and object of discouraging said
owner to the end that he would quit operating said corporation's
factory and convey the same to respondent, Utah-Idaho Company, at
an unreasonably low price. Thereafter in January, 1920, respondent
Utah-Idaho Company, through respondent 1Vooley, as its agent,
purchased practically all the stock of said independent enterprise
and all of its properties and assets in the name of the Great Basin
Sugar Company to which company said stock, properties and assets
were transferred. The Great Basin Sugar Company was organized
under the laws of the State of Delaware by the respondent 'Vooley
3Qi27° -2:i-VOL G-----28
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and certain individuals secured by him to act as incorporatms and
directors, for the purpose of acting as purchaser of aforesaid stock,
properties and assets, which were purchased for the sum of $1,600,000, and certain other considerations, and the transaction was
financed by respondent Utah-Idaho CompMy. Thereafter the
Great Basin Sugar Company sold to the respondent Utah-Idaho
Company all said stock, properties and assets acquired from the
Delta Beet Sugar Corporation. In connection with the foregoing
transactions the Delta Beet Sugar Corporation ana certain other
individuals interested therein, executed a written contract never
thereafter to engage in the sugar industry or in any allied or.associated industry in the State of Utah. As a result of the foregoing
transactions, said independent enterprise was merged with respondent Utah-Idaho Company and the competition theretofore existing
between said independent enterprise and corporate respondents as
hereinbefore set out, was eliminate!.
(k) On or about March 8, 1920, the respondent Utah-Idaho Sugar
Company caused to be published and circulated in nine newspapers
in the State of Idaho, and in thirty-seven newspapers in the State
of Utah, all circulating in the territory wherein competing independent enterprises and factories were and are operating, certain advertisements addressed· to farmers and beet- growers, containing insinuating statements to the effect that such competing companies
were unreliable and financially irresponsible, and suggesting that
farmers could safely contract for growing beets only with corporate
respondents.
(l) On or about February 25, 1920, respondent, Utah-Idaho Sugar
Company purchased advertising space in several weekly and daily
newspapers circulating in Utah and Idaho where competing independent enterprises and factories were operating and advised the
publishers of said newspapers that it was planning to extend its ad·
vertising activities and would choose, as a medium, the paper
friendly and loyal to its, said respondent's, organization, thus seeking to influence by the use of great wealth the editorial policies of
said newspapers to be in favor of corporate respondents as against
competitors in regard to the beet sugar industry.
Respondents at all times mentioned hereinbefore and in the record
of this proceeding, and up to the time when the taking of testimony
ceased, were continuing to carry out the purposes of the secret agreement, combination and conspiracy hereinbefore set out by means of
acts, practices and conduct of a nature similar to the acts and things
done to carry out said conspiracy hereinbefore set out, and said acts
and things done, had and have the effect of obstructing, hindering,
suppressing and eliminating competition in the purchase of sugar
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Leets and the manufacture and sale of beet sugar in interstate commerce, and especially in the States of Utah, Idaho, Oregon, 'Vashington and Nevada.
CONCLUSION.

The acts and things done by respondents as hereinbefore set out
under the conditions and in the circumstances described in the foregoing findings, constitute unfair methods of competition in violation
of the provisions of Section 5 of the Act of Congress approved
September 2G, 1914, entitled, "An Act to create a Federal Trade
Commission, to define its powers and duties, and for other purposes."
Or.IlER TO CEASE AND DESIST,

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the ans,vers of the
respective respondents (E. F. Cullen not having appeared or answereJ), the testimony and evidence, and the argument of counsel,
and the Commission having made its findings as to the facts with
its conclusion that the respondents have violated. the provisions of
the Act of Congress, approved September 2G, 1914, entitled, "An
Act To create a Federal Trade Commission, to define its powers
and duties, and for other purposes."
Now, therefore, it is ordered, That the respondents, Utah-Idaho
Sugar Company and the Amalgamated Sugar Company, each of
them and their ofiicers, agents and employees and E. R. Wooley and
A. P. Cooper, shall forever cease and desist from conspiring or
combining between and among themselves to maintain or retain
the monopoly of corporation respondents hereinbefore set out; to
prevent the establishment of beet sugar enterprises and the building
of sugar factories by persons or interests other than said corporation
respondents, and to hinder, forestall, obstruct or prevent competitors
or prospective competitors from engaging in the purchase of sugar
beets, and in the manufacture and sale of refined beet sugar in interstate commerce, and from effectuating or attempting to effectuabe
such conspiracy and combination;
( 1) lly respondent corporations allocating to themselves certain
territory and establishing interstate territorial divisions lines to be
observed by and between themselves in the obtaining of sugar beets
and the building of beet sugar factories for the purpose of unlawfully protecting the said respondent corporations against competitors who may endeavor to come into such allocated territory for the
purpose of obtaining sugar beets and for the purpose of building
factories for the manufacture of beet sugar.
(2) By intimidation, untruthful statements or otherwise, preventing, hindering or attempting to prevent or hinder the Dyer
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Company, a corporation of Cleveland, Ohio, a manufacturer of beet
sugar factory machinery and builder of beet sugar factories in the
United States or any other such manufacturer, from engaging in
interstate commerce in selling, building and equipping beet sugar
factories for competitors or prospective competitors who are engaged or who are about to engage in the purchase of sugar beets and
the manufacture and sale of refined beet sugar in interstate commerce.
{3) By using their financial power and influence so as to cause
banks and others to refuse credit to and to discourage competitors
and prospective competitors from engaging in the purchase of sugar
beets and the manufacture and sale of refined beet sugar, in interstate commerce.
( 4) By using their financial power and influence to purchase land
and erect factories in the territory where competitors or prospective
eompetitors intend or shall undertake to start in the business of
purchasing sugar beets and of manufacturing and selling refined beet
sugar in interstate ~ommerce, when such purchases or erections are
not done in good faith and for no other purpose than to forestall, obstruct and prevent competitors and prospective competitors from en- '
gaging in the business of purchasing sugar beets and of manufacturing and selling refined beet sugar in interstate commerce.
{5) By inducing beet growers to break or cancel contracts for
the production of sugar beets for competitors or prospective competitors, by promises to build sugar factories when said respon.dent corporations have no intention of constructing same but make such
promise solely for the purpose of causing breach of contracts for
said production in order thereby to prevent or hamper the building
of prospective competing factories or the operation of existing
competing factories.
(G) By circulating and publishing false, misleading and unfair
statements concerning the machinery and equipment of competitors
or prospective competitors factories, or the fitness of such machinery
to successfully manufacture refined beet sugar.
(7) By circulating and publishing false, misleading and unfair
statements concerning the (a) ability of competitors or prospective
competitors to get and pay for beet seed; (b) adaptability to raising
sugar beets of land or territory in the localities where competitors
are located or are intending to locate; (c) ability of competitors or
prospectiYe competitors to pay producers or brrowers for sugar beets
contracted for or delivered to them.
(8) By making untruthful and unjustifiable statements against
competitors or prospective competitors to induce, persuade and influence United States Government departments and agents, for the
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purpose of c·ausing said Governmental departments or agents to use
their power and authority to prevent the building of factories for
the manufacture and sale in interstate commerce of refined beet
sugar by competitors or prospective competitors.
{9) By offering to advertise in newspapers circulating in the
localities of the States of Utah, Idaho, Oregon and Montana or elsewhere, where competitors operate or prospective competitors intend
to build and operate beet sugar factories, with the understanding
that editorial policies shall be in favor of corporation respondents as
against competitors in regard to the beet sugar industry.
(10) By inducing beet growers or others, through false, unfair
and misleading statements, to withdraw their support from, and to
breach contracts for the growing of sugar beets with, competitors
and pros11ective competitors in the manufacture and sale in interstate commerce of refined beet sugar, thereby depriving sll.id competitors of, or hampering them in, the ability to compete with corporation respondents.
(11) By circulating and publishing false, misleading and unfair
statements concerning the financial stanJing and responsibility of
competitors or prospective competitors for the purpose of preventing
or hampering the sale or disposition of the stocks, bonds and promissory notes of such competitors, or of otherwise causing said competitors financial embarrassment.
{12) By financing and furni~hing money to secret and undisclosed
agents or employees for the purpose of inciting financial trouble
and embarrassment to competitors or prospective competitors by
purchasing or acquiring secretly the whole or a controlling interest
in the business of competitors or prospective competitors who are
engaged, or who intend to engage, in the manufacture and sale of
refined beet sugar in interstate commerce.
(13) By financing and furnishing money to secret and undisclosed agents or employees for the purpose of annoying, harassing
and eliminating competitors and prospective competitors by instituting unjustifiable and groundless litigation and law suits.
(14) By circulating false, misleading and unfair statements in
writing or orally concerning the honesty, integrity or ability of the
promoters, officers or employees of competitors or prospective competitors engaged in or about to engage in the purchase of sugar beets
and the manufacture and sale in interstate commerce of refined beet
sugar.
{15) By utilizing any other equivalent means not hereinbefore
stated of accomplishing the object of unfairly preventing, forestalling, stifling or hampering the business of competitors and of those
about to compete with corporation respondents in the purchase of
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sugar beets and the manufacture and sale of refined beet sugar in
interstate commerce.
No service of the complaint having been made upon the respondent, E. F. Cullen, it is further ordered that the complaint herein
be, and the same is hereby, dismissed as to the said respondent, E. F.
Cullen.
By the Commission, Commissioners Van Fleet and Gaskill, dissenting. Memorandum dissent by Commissioner Van Fleet attached.

Dissent by 0 mnmissioner Van Fleet.
In this case the respondents are engaged in the manufacture and
sale of beet sugar. The sugar is sold in interstate commerce. The
manufacture is intrastate. This proceeding is based on Section 5
of the Federal Trade Commission Act which declares unlawful
unfair methods of competition in commerce. The fact that respondents are engaged in commerce in selling sugar produced has
no bearing on the case for the reason that the proof does not show
any acts of unfair competition in such product. The fact that a
respondent is engaged in commerce is not material unless the acts
charged have to do with such commerce or that of its competitors
in such commerce. The acts to which the proof is directed are con.
cerning only the manufacture. The mam.tfacture of sugar from
l>eots is somewhat peculiar in that it is necessary to have the factory
located where beets may readily be obtained by shorl haul. It is
not profitable to ship the beets a great distance to the factory. The
acts to which the proof is directed consisted in the effort of respondents to prevent competing factories being located in contiguous
territory where they might absorb a part of the supply of beets
to respondents' factories. It was at most a prevention of competition in the purchase of the raw material for manufacture within the
state, and, in no case does the proof show an interference with the
transport of beets from one state to another, or an interference with
the purchase thereof.
It is well settled that production and manufacture is not commerce. Ooe v. Errol, 116 U.S. 517; J(idd v. Pearson, 128 U.S. 1;
United States v. E. 0. [{night Oo., 156 U. S. 1; Oapital Oity Dairy
Oo. v. Oldo, 183 U. S. 238; McOlusl.:ey v. Marysville & Northern
Ry. Oo., 2·1:3 U.S. 251; A1·kadelphia Milling Oo. v. St. Louis SouthUJestern Ry. Oo., 24!> U.S. 13-!; The Coronado Oa8e, 259 U.S. 344;
llammer v. Dagenhart, 247 U. S. 251.
The fact that an article in process of manufacture is intended
for export to another state does not render it an article of inter·
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state commerce. Crescent Oil Company v. Mississippi, 257 U. S.
129. But it is contended in support of the jurisdiction of the Commission that such interference with the source of suply of respondent's competitors affects the ability of such competitors to produce
sugar to be sold in interstate commerce and that such acts are thus
an interference with such commerce. This theory is based on those
cases holding that intrastate acts which directly interfere with a
current of commerce may be controlled by Congress. Swift v. U. S.,
19G U. S. 375; United States v. Patten, 22G U. S. 525; United State.,
v. Ferger, 250 U.S. 191l; Stafford v. Wallace, 258 U.S. 495; Board
of Trade of tiLe City of Chicago v. Olsen, et al, U. S. Sup. Apr.
1G, 1923. [2G2 U. S. 1.]
There is no conflict between the cases hollling that production and
manufacture are not commerce and the doctrine laid down in the
Swift and following cases. In the first case there is no interstate
commerce unless the acts themselves are such. In the second case
there already is interstate commerce which is being affected or obstructed by the intrastate acts. Confusion may arise if the intrastate
nets regulated under the doctrine in the Swift case be compared with
intrastate acts where there is not already commerce.
Purely intrastate acts may or may not come under the Federal
jurisdiction depending on whether they affect existing interstate commerce. The same acts thus may or may not be subject to such jurisdiction. This is well illustrated in the two cases of Jlill v. lVallace,
42 Sup. Ct. Rep. 453 [259 U. S. 44]; Board of Trade of the Oity of
Chicago v. Olsen, et al, U. S. Sup. Apr. lG, 1923 [262 U. S. 1].
When such acts are subject to such jurisdiction it is not because they
are commerce, but because they affect or obstruct it.·
In the present case there is no commerce to obstruct until the beets
nrc manufactured into sugar and such sugar has been placed in
transport. The argument is however, as stated above, that the acts
here cut off at the source such commerce. It is only such acts as
directly interfere with commerce which come under the Federal
jurisdiction. The line must be drawn somewhere, else all jurisdiction in trade or production would become Federal. Hence Congress
has not jurisdiction of such acts as only indirectly or remotely affect
commerce. In the instant case if interference with the production
and manufacture into sugar of beets is an obstruction to a later or unborn commerce in sugar to be made from the beets, one who intrastate sold defective beet seed, thus preventing the production of beets
to be manufactured into sugar, would be in commerce. Or one who
sold fertilizer to raise the seed to plant the beets to make the sugar
to be shipped in commerce would be in commerce.
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FEDERAL TRADE COUl\HSSION

v.
l\1. KAPLAN, TRADING.AS THE BUTTERFLY SHOP.
C011IPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION 6
OF AN ACT OF CONGRESS APPROVED SEPTEl\InER 26, 1914.

Docket 102G-October 3, 1D23.
SYLLABUS.

Where an Individual engaged in the sale at retail ot hosiery composed ot materials other than silk proc.luced from the cocoon ot the silk worm, but
resembling silk In appearance and texture, In competition with concerns
who dealt in hosiery composed ot genuine silk and who so represented tbe
same, displayed said lwslery in his store and In the window thereof ns
" Silk Hose 2G¢ and 3G¢ a Pair"; with a tendency nnu capacity to mislead
and deceive the purchasing public, and to Induce the purchase of said
hosiery in the belief that It was fabricated from the s!lk of the cocoon
of the s!lk worm :
Jleld, That such misrepresentation of product, under the circumstances set
forth, constituted no unfair method of competition.

COMPLAINT.
Actin~

in the public interest pursuant to the provisions of an
Act of Congress, appro\·eu September 2G, 1014, entitled "An Act To
create a Federal Trade Commission, to define its powers and duties,
and for other purposes," the Federal Trade Commission char~es that
1\I. Kaplin, trading as Butterfly Shop, and more particularly hereinafter described and hereinafter referred to as respondent, has been
and is using unfair methods of competition in commerce in violation
of the provisions of Section 5 of said Act, issues this complaint and
states its charges in that respect as follows:
PARAGRAPH 1. Respondent, 1\I. Kaplin, is an individual doin~ business under the trade name and style of Butterfly Shop, with his
place of business in the City of Washington, District of Columbia.
PAR. 2. Respondent is engaged in the business of sellin~ to the retail trade in the District of Columbia wearing apparel for men and
women consisting of hose, cravats and similar articles, and has carried on such business in dir<>ct, active competition with other persons,
partnerships and corporations similarly engaged.
PAR. 3. Hespondent in the course and conduct of said business
now offers for sale, and sells hosiery and other articles manufactured
from materials or fabrics other than silk, but resemblin~ silk in appearance and texture, and has displayed same in his place of business, and rcspresented by signs o.nd other means that said hosiery and
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other articles were, in fact, manufactured of silk. The aforesaid
signs and representations so made and used by respondent in connection with the sale of the said hosiery and other articles were and are
false and misleading, and had and have the tendency and capacity to
induce the purchasing public to purchase the said hosiery and other
articles so advertised by respondent, us and for silk. The said hosiery and other articles being in truth and in fact composed, fabricated
and manufactured entirely from materials containing no true silk
whatever but only imitations thereof.
PAn. 4. There are a consiuerable number of competitors of respondent who dis.play for sale and sell hose, the material or fabric
of which is composed of silk, and who display for sale and by means
of signs or other advertising mutter, truthfully represent and describe said product as silk, which said product is sold in competition
with the product of respondent.
PAn. 5. The above alleged acts and things done by respondent are
all to the prejudice of the public, and of respondent's competitors,
and constitute unfair methods of competition in commerce within the
intent and meaning of Sertion 5 of an Act of Congress, entitled "An
Act to create a Federal Trade Commission, to define its powers and
duties, nnd for other purposes," approved September 2G, 1914.
REPORT, FINDINGS AS TO 'l'IIE FACTS, AND ORDER
l)nrsuant to the provisions of an Act of Congress approved September 2G, 1914, the Feucral Tmde Commission issued and served a
complaint upon the respondent, M. Kaplan, trading as the Butterfly Shop, charging him with unfair methods of competition in commerce in violation of the provisions of said act.
The respondent having entered his appearance and filed his answer
herein and testimony having been taken thereupon this proceeding
came on for final hearing and the Commission being fully ad vised in
the premises and upon consideration thereof makes this its report
stating its findings as to the facts and conclusion.
FINDINGS AS TO TilE FACTS.
PARAGRAPH 1. Respondent, M. Kaplan, an individual, has conducted a business since St'ptember 22, 1922, under the trade name and
style of Duttcr!ly Shop which said business is located at the premises
o~ 1201% Pennsy lvunia A venue NW., in the City of W nshington, Distnct of Columbia, where he is engaged in selling to the retail trade
in the District of Columbia wearing apparel for men and women
consisting of hosiery, cravats and other articles. In the course and
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conduct of his said business respondent is in direct and active com·
petition with other persons, partnerships and corporations similarly
engaged.
PAR. 2. Respondent, during the month of January, 1923, and sub·
sequent to said date sold and ·offered for sale hosiery manufactured
from materials or fabrics other than silk produced from the cocoon
of the silk worm, but resembling silk in appearance and texture and
displayed said hosiery in his store and in the window of said store
and represented by signs that said hosiery was made of silk, upon
said signs appearing the legend "Silk Ilose-25¢ and 35¢ a pair."
The signs and representations so used by respondent were false and
misleading and had the tendency and capacity to mislead and deceive
the purchasing public and to induce the said purchasing public to
buy said hosiery believing that they were obtaining hosiery fabri·
cated from the silk of the cocoon of the silk worm, when in truth
and in fact said hosiery was manufactured entirely from materials
containing no true silk whatsoever, but from a material obtained
from wood pulp and cotton and known generally as artificial silk.
PAR. 3. There are a considerable number of competitors of re·
spondcnt who display for sale and sell hosiery, the material or fabric
of which is composed of silk manufactured from the cocoon of the
silk worm, and who display for sale and by means of signs and other
advertising matter truthfully represent and describe said products
as silk which said products arc sold in competition with hosiery
solJ. and o1reretl for sale by the respondent.
CONCLUSION.

The above practice of the said respondent under the conditions
nnd circumstances dcseribed in the foregoing findings are unfair
methods of competition in commerce and constitute a violation of
Section 5 of the Act of Congress approved September 2G, 1914, entitlcJ. "An Art to create a Fedeml Trade Commission, to define its
powers and duties, and for other purposes."
ORDEU TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of responuent, testimony and evidence received by the examiner of the
Commission and the Commission having made its findings as to
the facts and its conclusion that the responucnt, U. Kaplan, has
violated the provisions of an Act of Congress approved September
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26, 1914, entitled, "An Act to create a Federal Trade Commission,
to define its powers and duties, and for other purposes,"
It is now ordered, That respondent, 1\I. Kaplan, his servants,
agents, representatives and employees cease and desist from directly
or indirectly;
Using in advertisements, placards or signs in connection with hosiery sold by him the word " silk " or any modification thereof, (1)
unless the hosiery on which it is used is made entirely of the silk of
the silk worm, or (2) unless where the hosiery is made partly of silk
it is accompanied by a word or words aptly and truthfully describing
the material or materials of which said hosiery is in part composed.
Respondent is further ordered, To file a report in writing with
the Commission sixty (GO) days from notice hereof stating in detail the manner in which this order has been complied with anu
conformed to.
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FEDERAL TRADE COl\IMISSION
v.
MOUNTAIN GROVE CREAl\IERY, ICE AND ELECTRIC
COMPANY.
COJHl'I.AINT IN TilE 1\fATTEil OF THE ALLEGED VIOLATION m' SEC'l'ION G 01!'
AN ACT OF CONGRESS Al'l'flOVED SEPTE;IfP,F.R 20, 1914.

Docket lOll-October 3, 1!>23.
SYLT.AllUS.

Where butter manufacturers had long packed and sold butter in cartons of a
size, shape anti appearance generally known to tile purchasing public to
contain a full pound, made up either of four units of four ounces each, two
units of eigilt ounces each, or one unit weighing n full pound, in unmarked
wrappers; anti therent:ter a competitor, in disregard of the collective action
of members or the iuuustry denouncing the pra<:lice anti proviuing for its
discontinuance,
Packed, sold and oll'ered for snle butter in cartons similar in dress, shape, size
and apvearance to the nforesaid cartons and also to those likewise containing u full pound in which said compelitor had theretofore sold its huttt•r, but which nctually contained units weighing less than the aforementioned weights nnd aggregating less than o. full pound; tlwrehy advisPdly
placing in the hands or its retailer customers means which enabl<'d ond
encouraged them to sell such underweight units in their unmarked wrappers as and for units of one-fourth pound, one-hal! poullll and one pound,
l'e!;pecti vely ;
With the result that the purchasing public was deceived in reference to the
quantity or butter contained in !'aid cartons, notwithstanding the marking
of the weight thereon, and also in re~-:pect of that contained in the aforesaid units, and the concern's sales were increased at tile expense of its
competitors who refused so to aid retallers in such practices:
.Held, That such misrepresentation of product, under the circumstances set
forth, constituted an unfair method of competition.

COMPLAINT.
Acting in the public interest pursuant to the provJswns of an
Act of Congress, approved September 2G, 1914, entitled "An Act
to create a Federal Trade Commission, to define its powers and duties,
and for other purposes," the Federal Trade Commission charges that
the Mountain Grove Creamery, Icc nnd Electric Company, a corporation, more particularly hereinafter described and hereinafter
referred to as respondent, has hC'en and is using unfair methods of
competition in commerce in violation of tbe provisions of Section 5
of said Act, issues this complaint and stntcs its charges in that
respect as follows:
PARAGRAPH 1. nespondcnt, Mountain Grove Creamery, Ice and
Electric Company, is a corporation organized, existing and doing
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b~siness under and by virtue of the laws of the State of Missouri,
With its principal office and place of business in the City of Mountain
Grove, in said State, and with creameries located at Mountain Grove
and Carthage, Missouri. Uespondent was at all times hereinafter
mentioned and still is, engaged in the business of manufacturing
butter, ice, ice cream and electric current with which said current
said respondent supplies the City of Mountain Grove, l\Iissouri, with
electric power. Respondent markets or sells its said Lutter to or
through jobbers and retail dealers located in various States of the
United ~tates, causing its said product, when so sold, to be transported in commerce from its principal creameries in the Cities of
Mountain Grove and Carthage, Missouri, to purchasers located in
other States of the United States, and there is now and was at all
times hereinafter mentioned a constant current of trade and commerce in said butter m:mufactured by said respondent between and
among the various States of the United States. In the course and
conduct of its said Lutter business, respondent continuously has
been and is now in competition with other individuals, partnerships
and corporations manufacturing and selling butter in commerce
among the States of the United States.
PAn. 2. That the respondent, Mountain Grove Creamery, Ice and
Electric Company, in the course and conduct of its said Lutter business as described in Paragr~ph One hereof, had for more than one
year prior to the year 1918, marketed, sold and transported in commerce its butter to purchasers in various States of the United States
in packages or cartons of the recognized standard weight of sixteen
ounces or one pound; that said respondent for more than cne year
subsequent to the year 1918, caused its said butter to be put up in
packages or cartons containing from one to two ounces less than
the recognized standard weight of sixteen ounces or one pound,
and marketed, sold and transported the same in commerce to purchasers in various States of the United States; that notwithstanding
said packages or cartons were marked showing the weight of the
product contained, the same were similar in dress, shape, size and
appearance and simulate~ the packages or cartons of its said product previously sold in commerce by said respondent containing the
recognized standard weight of sixteen ounces or one pound; that
the sale by respondent of said product in commerce in an oddWeight package or carton less than the recognized standard weight
of sixteen ounces or one pound has the capacity and tendency to
deceive or mislead the purchaser andjor does deceive or mislead the
PUrchaser into the erroneous belief that the said package or carton
contained the recognized standard weight of sixteen ounces or one
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pound of said product, when in truth and in fact said package or
carton contained from one to two ounces less butter than the recognized standard weight of sixteen ounces or one pound.
l)AR. 3. It is now, and has been the custom of the trade and consuming public for a long per.iod of years, to advertise, purchase, sell
and offer for sale, butter in the standard recognized quantity of
sixteen ounces or one pound; that there are a considerable numbf'r of
competitors of respondent who manufacture and market their products in commerce in sixteen-ounce or one-pound packages or cartons
of similar size, shape and appearance as that used by respondent,
which said product is sold in competition with the product of respondent.
PAR. 4. To meet the demand of the consuming public for small
quantities of butter a custom has long prevailed whereby creameries
shape butter in sizes weighing respectively four ounces, eight ounces
and one pound. The standard and customary carton in which such
units are placed by creameries is such as to contain one full pound.
In each such carton is placed either four of the four ounce, two of
the eight ounce or one of the full pound units. Each such unit be·
fore being placed in the carton by the creamery is separately dressed
in an unmarked wrapper. The butter so shaped, wrapped and
packed in such cartons is distributed by and through wholsale dealers
or jobbers and is also sold by creameries direct to retail dealers.
Uetail dealers located in the States of Arkansas, Texas and Okla·
homa sell to customer or ultimate purchaser said separate unmarked
units of butter which bear no designation by which the purchaser
may ascertain its weight. Prior to the institution or use of the
method or practice hereinafter more particularly described pur·
chasers were accustomed to and did receive the full weight units of
four ounces, eight ounces and one pound respectively. In imitation
of the form of such units of standard and customary size and weight.
and likewise dressed in unmarked wrappers but containing less
weight, respondent shapes butter in sizes weighing respectively and
approximately three and one-half ounces and three and three-quarter
ounces, seven and seven and one-half ounces, and fourteen and fif·
teen ounces. Respondent likewise places four, two, or one such odd
weight units respectively in cartons of the size, character and de·
scription set out in paragraph 2 hereof. Thrse it sells and ships
as described in paragraph 1 hereof to retail dealers who supply
and sell to customers or purchasers the smaller unmarked units for,
and as, four ounce, eight ounce and one pound units respectively,
while in truth and in fact such units contain less than such respec·
tive weights. The carrying out of this deception and the circum·
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stance which makes it possible is well known to respondent, and
although respondent is ostensibly complying with the law in marking the exact weight of thl} total contents on the outer wrapper or
carton, respondent knows or should know that customarily the outer
wrapper or carton is not seen by the ultimate purchaser of the separate smaller units, and respondent by shaping, dressing and packing
butter in such undersized and odd weight units is knowingly placing in the hands of retailers an instrument which enables and encourages retailers to commit a fraud on the consumer or purchaser,
l'espondent thereby increasing its own sales to the disadvantage of
manufacturers who refuse to so aid such retailers in the practice
of said fraud.
PAn. 5. Investigation by the Commission, based on numerous
complaints, revealed that the practice herein complained of was confined almost wholly to the states of Arkansas and Texas. To eliminate this practice or method more speedily than could be accomplished by formal proceedings instituted against individual concerns
and for the enlightenment of the Commission butter manufacturers
competing in said territory assembled, at the invitation of the Comlnission, at Dallas, Texas, on April 2, 1920, and there in open meeting presided over by a duly authorizeu representative of the Commission, did, by means of resolution define and uenounce said method
of competition which in the experience of the inuustry had proven
fiJ result in fraud on the public. At the time of its adoption by rE>pl'esentatives of the industry, and in the announcement thereof by
the Commission, such resolution was designateu as, and known as
"Trade Practice Submittal--Butter Manufacturers," August 1,
1!)20, was named in the same resolution as the <lay upon which the
Practice of the method so denounced was to er1tirely cease and which
on said day did practically cease; among ot:1er purposes intended
to be accomplished by the institution and adoption of such "Trade
Practice Submittal" was the obviation of a multiplicity of formal
Proceeding due to the voluntary and simultaneous action of the industry in eliminating the method or practice so defined and denounced.
PAn. 6. Respondent was and is well acquainted with the purpose,
intent and spirit of the said "Trade Practice Submittal." Respondent was not represented at said meeting of April 2, 1920, but it
expressed its approval thereof and announced to the Commission that
it would discontinue the practice herein complained of on August
1, 1920; such expression and announcement was communicated to
competitors in attenuunce at said meeting on April 2, 1920 ~ many
competitors each acting on such mutual understanding did on August
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1, l!l20, abandon said method while respondent has continuously
and is now indulging in the same, by so continuing such practice
respondent sought to and dicl gain an unfair competitive advantage
over such competitors as dicl carry out and abide by said under• standing.
PAR. 7. The said "Trade Practice Submittal" after stating among
other things that the practice· complained of was so widespread in
the southwestern states that any manufacturer desiring to compete
in the markets thereof "is compelled as a matter of self-protection
to adopt the practice above described," reads in part as follows:
Now, t!Lerefore, "\Ve, butter manufacturers assembled in open
meeting, condemn the practice above described as a method of
unfair competition and as against the public interest, and we
hereby petition the Federal Trade Commission to bring its
action against any and all manufacturers, makers, or shippers
of butter who, after August 1, l!l20, sell or oil'er for sale, in
cartons, rolls, or prints, butter in quantities or weights other
than the standard weights of lG ounces, or of 8 ounces, or of 4
ounces; or who ship or sell or offer for sale, butter in such
standard weight packages, prints, rolls, or cartons, upon nny of
which is not marked the net weight of the butter contained
therein, in accordance with subdivision (c) of Hl.'gulation 2!), of
the" Uulcs and Regulations for the mforcement of the Food and
Drug Act " as amended ( M Stats. 7G8), nnd which as published
by the Department of Agriculture reads as follows:
" (c) The statement of the quantity of the contents shall be
plain and conspicuous, shall not be a purt of or obscured by
any legend or design, and shall be so placed and in such characters as to be readily seen and clearly legible when the size of
the package and the circumstances under which it is oruinarily
examined by purchasers or consumers are taken into consideration."
PAR. 8. That such shaping, dressing, and packing of butter is
calcula.teu and. designed to, and has a tendency and capacity to, and
docs, deceive the public into the belief that it is purchasing butter
in units, cartons, or packages containing more butter than said units,
cartons or packages do in fact contain and ti1at the nLove allegeu
acts and things done by respondent are all to the prejudice of the
public, and of respondent's competitors, and constitute unfair
methods of competition in commerce within the intent and making
of Section 5 of an Act of Congress, entitled "An Act to create 11.
Federal Trade Commission, to define is powers and duties, and for
other purposes," approveu September 2G, 1914.
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REPORT, FINDINGS AS TO THE FACTS AND ORDER.
Pursuant to the provisions of an Act of Congress, approved September 26, 1914, the Federal Trade Commission issued and served a
complaint upon the respondent, Mountain Grove Creamery, Ice, and
Electric Company, a corporation, charging it with the use of unfair methods of competition in commerce in violation of the provisions of said act.
The respondent, having filed its answer herein, and having entered
into a stipulation in writing as to the facts, thereupon this matter
came on for final hearing, and the Commission being fully advised in the premises, and upon consideration thereof, makes this its
report, stating its findings as to the facts and conclusion.
FINDINGS AS TO THE FACTS.
PARAGRAPH 1. Respondent, Mountain Grove Creamery, Ice and
Electric Company, is a corporation organized, existing and doing
business under and by virtue of the laws of the State of Missouri
with its principal office and place of business in the City of Mountain Grove in said State and with creameries located at Mountain Grove and Carthage, Missouri. Respondent was at all times
hereinafter mentioned, and is still engaged in the business of manufacturing butter, ice,.ice cream, and electric current, with which said
current said respondent supplies the City of Mountain Grove with
electric power. Respondent markets and sells its said butter to or
through jobbers and retail dealers located in the various states of
the United States, causing its said products when so sold to be transported in commerce from its principal creameries in the cities of
Mountain Grove and Carthage, Missouri, to purchasers located in
other states of the United States, and there is now and at all times
hereinafter mentioned [has been] a constant current of trade and
commerce in said butter manufactured by said respondent between
and among the various states of the United States. In the course
and conduct of its said butter business respondent continuously has
been and is now in competition with other individuals, partnerships
and corporations manufacturing and selling butter in commerce
among the states of the United States.
PAn. 2. That the respondent, Mountain Grove Creamery, Ice and
Electric Company, in the course and conduct of its said butter business as described in paragraph 1 hereof had for more than one
Year prior to the year 1918, marketed, sold and transported in comInerce its butter to purchasers in the various states of the United
States in packages or cartons of the recognized standard weight of
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16 ounces or one pound; that said respondent for more than one year
subsequent to the year 1918 caused its said butter to be put up in
packages or cartons containing from one to two ounces less than the
recognized standard weight of 16 ounces or one pound, and marketed,
sold and transported the same in commerce to purchasers in various
states of the United States; that notwithstanding said packages or
cartons were marked showing the weight of the product contained,
the same were similar in dress, shape and size and appearance and
simulated the packages or cartons of its said products previously
sold in commerce by said respondent containing the recognized standard weight of 16 ounces or one pound; that the sale by respondent of
said product in commerce in an odd weight package or carton less
than the recognized standard weight of 16 ounces or one pound has
the capacity and tendency to deceive and mislead the purchasers and
has deceived and.mislead purchasers into the erroneous belief that the
said package or carton contained the recognized standard weight of
16 ounces or one pound of the said product, when in truth and in
fact said package or carton contained from one to two ounces less
butter than the recognized standard weight of 16 ounces or one
pound.
PAn. 3. It is now and has been the custom of the trade and consuming public for a long period of years to advertise, purchase, sell
and offer for sale butter in the standard recognized quantity of 16
ounces or one pound; that there are a considerable number of competitors of respondent who manufacture and market their products in
commerce in 16 ounce or one pound packages or cartons of similar
size, shape and appearance as that used by respondent which said
product is sold in competition with the product of respondent.
PAR. 4. To meet the demand of the consuming public for small
quantities of butter a custom has long prevailed whereby creameries
shape butter in sizes weighing, respectively, 4 ounces, 8 ounces and
one pound. The standard and customary carton in which such units
are pl'aced by creameries is such as to contain one full pound. In
each such carton is placed either 4 of the 4 ounce, two of the 8 ounce,
or one of the full pound units. Each such unit before being placed
in the carton by the creamery is separately dressed in an unmarked
wrapper. The butter so shaped, wrapped and packed in such cartons is distributed by and through wholesale dealers or jobbers and is
also sold by creameries direct to retail dealers. Retail dealers located
in the states of Arkansas, Texas, and Oklahoma sell to customer or
ultimate purchaser said separntely unmarked units of butter which
bear no designation by which the purchaser may ascertain its weight.
Prior to the institution or use of the method or practice hereinafter
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more particularly described purchasers were accustomed to and did
receive the full weight unit of 4 ounces, 8 ounces and one pound, respectively. In imitation of the iorm of such standard and customary size and weight, and likewise dressed in unmarked wrappers but
containing less weight, respondent shapes butter in sizes weighing,
respectively, and approximately, 3% ounces and 3%, ounces, 7 and
7¥2 ounces, and 14 and 15 ou~ces. Respondent likewise places four,
two or one such odd weight units respectively in cartons of the size,
character and description set out in paragraph 2 hereof. These
it sells and ships as described in paragraph 1 hereof to retail
dealers who supply and sell to customers or purchasers the smaller
unmarked units for and as 4 ounces, 8 ounces and one pound units
respectively while in truth and in :fact such units contain less th'an
such respective weights. The carrying out of this deception and
the circumstances which make it possible are well known to respondent and although respondent is ostensibly complying with the law by
marking the exact weight of the total contents on the outer wrapper
or carton, respondent knows that customarily the outer wrapper or
carton is not seen by the ultimate purchaser of the separate smaller
units and respondent by shaping, dressing and packing butter in
such undersized and odd weight units is knowingly placing in the
hands oi retailers an instrument which enables and encourages retailers to srul such smaller odd weight units as 'and for units of 1,4
pound, % pound and 1 pound units or packages, respondent thereby
increasing its own sales to the disadvantage oi manufacturers who
refuse to so aid retailers in the practice so described.
PAR. 5. Butter manufacturers competing in the states of Arkansas,
Oklahoma and Texas assembled at the invitation of the Federal
Trade Commission at Dallas, TeX'as, on April 2, 1920, and there, in
open meeting, presided over by a duly authorized representative of
the Commission, did by means of resolution define and denounce said
method of competition which in the experience of the industry had
proven to result in fraud on the public. At the time of its adoption
by representatives of the industry and in the announcement thereof
by the Commission such resolution was designated 'as and known as
"Trade Practice Submittal-Butter :Manufacturers." August 1, 1920,
was named in the same resolution as the day upon which the practice
or method so denounced was to entirely cease and which on said day
did practically cease; among the purposes understood by respondent
to be intended to be accomplished by the institution and adoption of
such" Trade Practice Submittal" was the obviation of a multiplicity
of formal proceedings due to the voluntary and simultaneous action
of the industry in eliminating the method or practice so defined and
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denounced. Said Trade Practice Submittal is stipulated to be and
is part of the facts herein. Respondent continued the practice
charged in the complaint and described herein, after said August 1st,
1920, and until January, 1922.
PAR. 6. That such shaping, -dressing and packing of butter in said
odd weight units hereinbefore described is calculated and designed to,
and has a tendency and capacity to, and does deceive the public into
the belief that it is purchasing butter in units, cartons and packages containing more butter than said units, cartons and packages do
in fact contain.
CONCLUSION.

The above practices of said respondent, under the conditions and
circumstances described in the foregoing findings are unfair methods of competition in interstate commerce and constitute a violation
of Section 5 of an Act of Congress, approved September 26, 1914,
entitled "An Act to create a Federal Trade Commission, to define its
powers and duties, and for other purposes."
ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of respondent, and a stipulation as to the facts, and the Commission having
made its findings as to the facts and its conclusion that the respondent has violated the provisions of an Act of Congress, approved September 26, 1914, entitled "An Act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes,"
It is now ordered, That respondent Mountain Grove Creamery,
Ice and Electric Company, its officers, agents and employees do
cease and desist from selling or offering for sale to distributors, dealers, or others, butter in shapes, sizes and dress in imitation of, or
resembling the standard or recognized shapes and sizes generally
known to the purchasing public to contain four ounces, eight ounces
and one pound of but~r, respectively, when such shapes and sizes
contain less than said standard respective weights.
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FEDERAL TRADE COMMISSION

v.
THE WICHITA CREAMERY COMPANY.
COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION G
OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914.

Docket 1042-0ctober 3, 1923.
SYLLABUS.

Where butter manufacturers had long packed and sold butter in cartons or a
size, shape and appearance generally known to the purchasing public to
contain a full pound. made up either of four units of four ounces each,
two units of eight ounces each or one unit weighing a full pound, in unmarked wrappers; and thereafter a competitor, in disregard of the collective action of members or the Industry, to which It bad been a party,
denouncing the practice and providing for its discontinuance,
Packed, sold and offered for sale butter in cartons simllar in dress, shape, size
and appearance to the aforesaid cartons and al!lo to those likewise containing a full pound ln which said competitor had theretofore sold its
butter, but which actually contained units weighing less than the aforementioned weights and aggregating less than a full pound; thereby advisedly placing in the hands of its retailer customers means which enabled
and encouraged them to sell such under-weight units l.n their unmarked
wrappers as and for units or one-fourth pound, one-half pound and one
pound, respectively;
With the result that the purchasing public was deceived In reference to the
quantity or butter contained in said cartons, notwithstanding the marking
or the weight thereon, and also In respect or that contained in the aroresald units:
Held, That such misrepresentation of product, under the circumstances set
forth, constituted an unfair method or competition.

COMPLAINT•
•
Acting in the public interest pursuant to the prov1s10ns of an
Act of Congress, approved September 26, 1914, entitled" An Act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes," the Federal Trade Commission charges that
The 'Vichita Creamery Company, a corporation, more particularly
hereinafter described and hereinafter referred to as respondent, has
been and is using unfair methods of competition in commerce in
violation of the provisions of Section 5 of said Act, issues this complaint and states its charges in that respect as follows:
PARAORAPII 1. Respondent, The 'Vichita Creamery Company, is
a corporation organized under and by virtue of the laws of the
State of Kansas in the year 1909, with its principal office and place
of business in the City of Wichita, in said State. Respondent was
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at all times hereinafter mentioned, and still is, engaged in the business of manufacturing butter and in marketing or selling the same
to jobbers and retail dealers located in various States of the United
States, causing said product, when so sold, to be transported in
commerce from its principal-place of business in the State of Kansas
to purchasers located in other States of the United States; there IS
now, and was at all times hereinafter mentioned, a constant current
of trade and commerce in said butter manufactured by said respondent between and among the various States of the United States.
In the course and conduct of its said business, respondent continuously has been, and is now, in competition with other individuals,
partnerships and corporations similarly engaged in commerce among
the States of the United States.
PAn. 2. That the respondent, The 'Vichita Creamery Company, in
the course of its business as described in paragraph 1, hereof, had
fot' a number of years subsequent to the date of its organization in
the year 1909, marketed, sold and transported in commerce its product to purchasers in various States of the United States in packages
or cartons of the recognized standard weight of one pound, one-half
pound and one-quarter pound ,quantities; that said respondent for
more than one year prior to August 1, 1920, caused its said product
to be put up in packages or cartons containing from one to two
ounces less than the recognized standard weight of one pound, onehalf pound and one-quarter pound quantities, and marketed, sold
and transported the same in commerce to purchasers in various
States of the United States; that said respondent, subsequent to
August 1, 1920, caused its said product to be put up, mnrketed, sold
and transported in commerce, in packages or cartons of fifteen
ounces, one ounce less than the recognized standard weight of sixteen
ounces or one pound; that notwithstanding said packages or cartons
were marked showing the correct weight, the same were simila'i- in
dress, shape, size and appearance and simulated the packages or
cartons of said product previously sold by said respondent containing the recognized standard weight of one pound, one-half pound
and one-quarter pound quantities; that the sale by respondent of
said product in commerce in odd weights less than the recognizee]
standard weight of one pound, one-half pound and one-quarter pound
packages or cartons has the capacity and tendency to mislead and
deceive the purchaser and/or does mislead and deceive the purchaser
into the erroneous belief that said packages or cartons contained the
recognized standard weight of one pound, one-half pound, or onequarter pound of said product, when in truth and in fact said packages or cartons contain from one to two ounces less than the said
recognized standard weight.
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PAR. 3. It is now and has been the custom of the trade and consuming public for a long period of years, to advertise, purchase,
. sell and offer for sale, butter in the standard recognized quantities of
one pound, one-half pound and one-quarter pound; that there are
a considerable number of competitors of respondent who manufacture and market their products in commerce in one pound, onehalf pound and one-quarter pound packages or cartons of similar
size, shape and appearance as that used by respondent, which said
product is sold in competition with the product of respondent.
PAR. 4. To meet the demand of the consuming public for
small quantities of butter a custom has long prevailed whereby
creameries shape butter in sizes weighing respectively four ounces,
eight ounces and one pound. The standard and customary carton in
which such units are placed by creameries is such as to contain one
full pound. In each such carton is placed either four of the four
ounce, two of the eight ounce or one of the full pound units. Each
such unit before being placed in the carton by the creamery is separately dressed in an unmarked wrapper. The butter so shaped,
wrapped and packed in such cartons is distributed by and through
wholesale dealers or jobbers and is also sold by creameries direct to
retail dealers. Retail dealers located in the States of Arkansas,
Texas and Oklahoma sell to customer or ultimate purchaser said
separate unmarked units of butter which bear no designation by
which the purchaser may ascertain its weight. Prior to the institution or use of the method or practice hereinafter more particularly
described purchasers were accustomed to and did receive the full
weight units of four ounces, eight ounces and one pound, respectively. In imitation of the form of such units of standard and customary size and weight, and likewise dressed in unmarked wrappers but containing less weight, respondent shapes butter in sizes
weighing respectively and approximately three and one-half ouncc'3
and three and three-quarter ounces, seven and seven and one-half
ounces and fourteen ounces. Respondent likewise places four, two
or one such odd weight units respectively in cartons of the size, character and description set out in paragraph 2 hereof. These it
sells and ships as described in paragraph 1 hereof to retail dealers
who supply and sell to customers or purchasers the smaller unmarked units for, and as, four ounce, eight ounce and one pound
units respectively, while in truth and in fact such units contain less
than such respective weights. The carrying out of this deception
and the circumstance which makes it possible is well known to respondent, and although respondent is ostensibly complying with the
law Ly marking the exact weight of the total contents on the outer
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wrapper or carton, respondent knows or should know that customarily the outer wrapper or carton is not seen by the ultimate
purchaser of the separate smaller units, and respondent by shaping,
dressing and packing butter in such undersized and odd weight units
is knowingly placing in the hamls of retailers an instrument which
enables and encourages retailers to commit a fraud on the consumer or purchaser, respondent thereby increasing its own sales to
the disadvantage of manufacturers who refuse to so aid such retailers in the practice of said fraud.
PAn. 5. Investigation by the Commission, based on numerous complaints, revealed that the practice herein complained of was confined
-almost wholly to the States of Arkansas and Texas. To eliminate
this practice or method more speedily than could be accomplished by
formal proceedings instituted against individual concerns and for
the enlightenment of the Commission, butter manufacturers competing in said territory assembled, at the invitation of the Commission,
at Dallas, Texas, on April2, 1920, and there in open meeting presided
over by a duly authorized representative of the Commission did, by
means of resolution define and denounce said method of competition
which in the experience of the industry had proven to result in fraud
on the public. At the time of its adoption by representatives of the
industry, and in the announcement tlwrcof by the Commission, such
resolution was designated us, and known as " Trade Practice Submittal-Butter Manufacturers." Au~ust 1, 1!>20, was named in the
same resolution as the day upon which the practice of the method so
denounced was to entirely cease and which on said day did practically
cease; among other purposes intended to be accomplished by the
institution and adoption of such "Trade Practice Submittal" was
the obviation of a multiplicity of formal proceeding due to the voluntary and simultaneous action of the industry in eliminating the
method or practice so defined and denounced.
PAn. 6. That respondent was, and is, well acquainted with the
purpose, intent and spirit of the action taken by representatives of
the industry at Dallas, Texas, on April 2, 1920, in the form of said
Trade Practice Submittal, respondent having expressed its approval,
among other ways, by causing its representatives to be present thereat,
such representatives having signed said resolution on and in behalf
of respondent.
PAn. 7. That said" Trade Practice Submittal" after stating among
other things that the practice complained of was so widespread in
the southwestern States that any manufacturer desiring to compC'te
in the markets thereof "is compelled as a matter of self-protection to
adopt the practice above described," reads in part as follows:
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Now, therefore, We, butter manufacturers assembled in open
meeting, condemn the practice above described as a method of
unfair competition and as against the public interest, and we
hereby petition the Federal Trade Commission to bring its action
against any and all manufacturers, makers, or shippers of butter
who, after August 1, 1920, sell or ofi'er for sale, in cartons, rolls,
or prints, butter in quantities or weights other than the standard
weights of 16 ounces, or of 8 ounces, or of 4 ounces; or who ship
or sell or offer for sale, butter in such standard weight packages,
prints, rolls or cartons, upon any of which is not marked the net
weight of the butter contained therein, in acordance with subdivision (c) of Regulation 29, of the" Rules and Regulations for
the enforcement of the Food and Drug Act" as amended (34
Stats. 7G8), and which as published by the Department of Agriculture reads as follows:
" (c) The statement of the quantity of the contents shall be
plain and conspicuous, shall not be a part of or obscured by any
legend or design, and shall be so placed and in such characters
as to be readily seen and clearly legible when the size of the
package and the circumstance under which it is ordin.arily examined by purchasers or consumers are taken into consider-{ltion."
PAn. 8. That such shaping, dressing and packing of bufter is calculated and designed to, and has a tendency and capacity to, and does,
deceive the public into the belief that it is purchasing butter in units,
cartons or packages containing more butter than said units, cartons
or packages do in fact contain and that the above alleged acts and
things done by respondent are all to the prejudice of the public, and
of respondent's competitors, and constitute unfair methods of competition in commerce within the intent and meaning of Section 5 of an
Act of Congress, entitled "An Act to create a Federal Trade Commission, to define its powers and duties, and for other purposes," approved September 26, 1914.

REPORT, FINDINGS AS TO THE FACTS, AND ORDER.

.

Pursuant to the provisions of an Act of Congress, approved September 2G, 1914, the Federal Trade Commission issued and served a
GOmplaint upon the respondent, The Wichita Creamery Company, a
corporation, charging it with the use of unfair methods of competition in commerce in violation of the provisions of said act.
The respondent having filed its answer herein, and having entered
into a stipulation in writing as to the facts, in which stipulation it
admitted that the matters and things alleged in said complaint are
true in the manner and form as alleged th~rein, and thereupon this

440

FEDERAL TRADE COMMISSION DECISIONS.

Findings.

6F.T.C.

matter came on for final hearing, and the Commission being fully
advised in the premises and upon consideration thereof, makes this
its final report stating its findings as to the facts and conclusion.
FINDING~

AS TO THE FACTS.

PARAGRAPH 1. Respondent, "Wichita Creamery Company, is a corporation organized under and by virtue of the laws of the State of
Kansas in the year 1909, with its principal office and place of business
in the City of Wichita, in said State. Respondent was at all times
hereinafter mentioned and still is engaged in the business of manufacturing butter and in marketing or selling same to jobbers and
retail dealers located in various States of the United States, causing
said products when so sold to be transported in commerce from its
principal place of business in the State of Kansas to purchasers
located in other States of the United States; there is now and was
at all times hereinafter mentioned a constant current of trade and
commerce in said product manufactured by said respondent between
and among the various States of the United States. In the course
and conduct of its said business respondent at all times has been and
is now in competition with other individuals, partnerships and corporations similarly engaged in commerce among the States of the
United States.
PAR. 2. That the respondent, Wichita Creamery Company, in the
course and conduct of its business as described in paragraph 1 hereof
had for a number of years subsequent to the date of its organizatinn
in the year 1909 marketed, sold and transported in commerce its
products to purchasers in various States o£ the United States in
packages or cartons of recognized standard weight of 1 pound, ¥2
pound and 1,4 pound quantitites, that said respondent for more than
one year prior to August 1, 1920, caused the said product to be put
up in packa~es or cartons containing from 1 to 2 ounces less than
the recognized standard weight of 1 pound, ¥2 pound and 1,4 pound
quantities and marketed, sold and transported the same in commerce to purchasers in various States of the United States; that said
respondent subsequent to August 1, 1920, caused its said product to
be put up, marketed and sold and transported in commerce in
packages or cartons of 15 ounces, 1 ounce less than the recognized
standard weight of 16 ounces, or 1 pound; that notwithstanding
said packages or cartons were marked showing the correct weight
the same were similar in dress, shape, size and appearance and
simulated the packages or cartons of said product previously sold
by respondent containing the recognized standard weight of 1 pound,
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% pound and % pound quantities; that the sale by respondent of
said product in commerce in odd weights less than the recognized
standard weight of 1 pound, % pound or 14 pound quantities has the
capacity and tendency to mislead and deceive the purchasers and has
misled and deceived purchasers into the erroneous belief that the
said packages or cartons contained the recognized standard weight
of 1 pound, % pound and % pound in said carton when in truth
and in fact said packages or cartons contained from 1 to 2 ounces
less than the said recognized standard weight.
PAn. 3. It is now and has been the custom of the trade and consuming public for a long period of years to advertise, purchase, sell
and offer for sale butter in standard recognized quantities of 1 pound,
% pound and % pound; that there are a considerable number of
competitors of respondent who manufacture and market their product in commerce in 1 pound, % pound and % pound packages or
cartons of similar size, shape and appearance as that used by respondent which said product is sold in competition with the product
of respondent.
PAR. 4. To meet the demand of the consuming public for small
quantities of butter a custom has long prevailed whereby creameries
shape butter in sizes weighing respectively, 4 ounces, 8 ounces and
1 pound. The standard and customary carton in which such units
are placed by creameries is such as to contain one full pound. In
each such carton is placed either 4 of the 4 ounce, 2 of the 8 ounce
cr 1 of the full pound units, each such unit before being placed in
the carton by the creamery is separately dressed in an unmarked
wrapper. The butter so shaped, wrapped and packed in such cartons is distributed by and through wholesale dealers or jobbers and
is also sold by creameries direct to· retail dealers. Retail dealers
located in the States of Oklahoma, r:r:exas and Arkansas sell to customers or purchasers said separate unmarked units of butter which
bear no designation by which the purchaser may ascertain its
weight. Prior to the institution or use of the method or practice
hereinbefore more particularly described purchasers were accustomed to and did receive the full weight units of 4 ounces, 8 ounces
and 1 pound respectively. In imitation of the form of such units
of standard and customary size and weight and likewise dressed in
unmarked wrappers but containing less weight, respondent shapes
butter in sizes weighing, respectively and approximately, 31;2 ounces
and 3% ounces, 7 and 7% ounces and 14 and 15 ounces. Respondent
likewise places 4, 2 and 1 odd weight units, respectively, in cartons
of the size, character and description set out in paragraph 2 hereof.
These it sells and ships as described in paragraph 1 hereof to retail
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dealers who supply and sell to customers or purchasers the smaller
unmarked units for and as 4 ounces, 8 ounces and 1 pound units, respecti \'ely, while in truth and in fact such units contain less than
such respective weights. The carrying out of the deception and the
circumstances which make it-possible are well known to respondent
and although respondent is ostensibly complying with the law by
marking the exact weight of the total contents on the outer wrapper
or carton, respondent knows that customarily the outer wrapper or
carton is not seen by the ultimate purchaser of the separate smaller
tiDits, and respondent by shaping, dressing and packing butter in
such undersized and odd weight units is knowingly placing in the
hands of retailers an instrument which enables and encourages retailers to sell such smaller odd weight units as and for Yt, ¥2 and 1
pound units or packages.
PAR. 5. Dutter manufacturers competing in the States of Arkansas:
Oklahoma and Texas assembled at the invitation of the Federal
Trade Commission at Dallas, Texas, on April 2, 1920, and there, in
open meeting, presided over by a duly authorized representative of
the Commission did, by means of resol_ution, define and denounce
said method of competition which, in the experience of the industry,
had proven to result in fraud on the public. At the time of its
adoption by representatives of the industry and in the announcement
thereof by the Commission such resolution "'as designated as and
known as "Trade Practice Submittal-Butter Manufacturers."
August 1, 1020, was named in the same resolution as the day upon
which the practice or method so denounced was to entirely cease
and which on said day did practically cease; among other purposes
understood by respondent to be intended to be accomplished by the
institution and adoption of such "Trade Practice Submittal " was
the obviation of a multiplicity of formal proceedings due to the
voluntary and simultaneous action of the industry in eliminating
the method or practice so defined and denounced.
PAR. 6. That respondent was and is well acquainted with the purpose, intent and spirit of the said action taken by representatives of
the industry at Dallas, Texas, on April 2, 1920, in the form of said
"Trade Practice Submittal," respondent having exercised its approval among other ways by causing its representatives to be present thereat, such representatives, with the consent a.nd by virtue of
the authority granted, having signed said resolution on and in behalf of respondent.
PAR. 7. That in compliance with the said "Trade Practice Submittal," respondent promptly discontinued the putting up, shaping
of and selling butter in such odd weight units, packages 'or cartons;

'l'RE WICHITA CREAMERY CO.
<135

443

Order.

that on or about April 20, 1921, respondent again did shape and sell
butter in such odd weight packages and so continued the practice in
this proceeding complained of until December 7, 1921.
PAR. 8. That such shaping, dressing and packing of butter in
said odd weight units hereinbefore described is calculated and designed to and has the tendency and capacity to and does deceive the
public into the belief that it is purchasing butter in units, cartons or
packages containing more butter than said units, cartons or packages
do in fact contain.
CONCLUSION.

The above practices of said respondent, under the conditions and
circumstances described in the foregoing findings are unfair methods
of competition in interstate commerce, and constitute a violation of
Section 5 of the Act approved September 26, 1914, entitled "An
Act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes."
ORDER TO CEASE AND DESIST,

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of respondent and a stipulation as to the facts, and the Commission having
made its findings as to the facts and its conclusion that the respondent has violated the provisions of an Act of Congress, approved
September 26, 1914, entitled "An Act to create a Federal Trade Commission, to define its powers and duties, and for other purposes,"
It is now ordered, That respondent, the 'Vichita Creamery Company, its officers, agents and employees, do cease and desist from selling or offering for sale to distributors, dealers, or others, butter in
shapes, sizes and dress in imitation of, or resembling, the standard or
recognized shapes and sizes generally known to the purchasing public to contain four ounces, eight ounces and one pound of butter,
respectively, when such shapes and sizes contain less than said stand·
ard respective weights.
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FEDERAL TRADE COMMISSION

v.
THE MERIDEN CREAMERY COMPANY.
COliPLAINT IN TilE liATTER OF TIIE ALLEGED VIOLATION OF SECTION II
OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914.

Docket 1043-0ctober 3, 1923.
SYLLABUS.

Where butter manufacturers had long packed and sold butter in cartons of a
size, shape and appearance generally known to thE' purchasing public to
contain a full pound, made up either of four units of four ounces each,
two units of eight ounces each or one unit weighing a full pound, in unmarked wrappers; and thereafter a competitor, in disregard of the collective action of members of the industry, to whom It had communfcated
Its acquiescence therein, denouncing the practice and providing for its
discontinuance,
Packed, sold and offered for sale butter In cartons similar In dress, shape, size
and appearance to the afore:;aid cartons and also to those likewise containing a full pound In which said competitor had theretofore sold Its
butter, but which actually contained units weighing less than the aforementioned weights and aggregating less than a full pound; thereby advisedly placing In the hands of Its retailer customers means which enabled
and encouraged them to sell such under-weight units In their unmarkc1l
wrappers as and for units of one-fourth pound, one-half pouncl and one
pound, respectively;
With the result that the purchasing public was deceived In reference to the
quantity of butter contained lu said cartons, notwithstanding the marking
of the weight thereon, and also In respect of that contained In the aforesaid units, and the concern's sales were Increased at the expense of Its
competitors who refused so to aid retailers In such practices:
Ileld, That such misrepresentation of product, under the circumstances set
forth, constitute(} an unfair method of competition.

COMPLAINT.
Acting in the public interest pursuant to the provisions of an Act
of Congress, approved September 2G, 1914, entitled "An Act to
create a Federal Traue Commission, to define its powers and duties,
and for other purposes," the Federal Trade Commission charges that
The Meriden Creamery Company, a corporation, more particularly
hereinafter described and hereinafter referred to as respondent, has
been and is using unfair methods of competition in commerce in
violation of the provisions of Section 5 of said Act, issues.this complaint and states its charges in that respect as follows:
r ARAGRAPII 1. Hespondent, The Meriden Creamery Company, is a
corporation organized and doing business under and by virtue of the
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laws of the State of Missouri, with its principal office and place of
business in the City of Kansas City, in said state. Respondent was
at all times hereinafter mentioned and still is, engaged in the business of manufacturing butter and in marketing or selling the same
to jobbers and retail dealers located in various states of the United
States, causing said product, when so sold, to be transported in commerce from its principal place of business in the State of Missouri
to purchasers located in other States of the United States, and there
is now, and was at all times hereinafter mentioned, a constant current of trade and commerce in said butter manufactured by said respondent between and among the various states of the United States.
In the course and conduct of its said business respondent continuously has been and is now in competition with other individuals,
partnerships and corporations similarly engaged in commerce among
the States of the United States.
PAR. 2. That the respondent, The Meriden Creamery Company,
in the course of its business as described in paragraph 1 hereof,
had for more than ten years prior to the year 1918 marketed, sold
and transported in commerce its product to purchasers in various
States of the United States in packages or cartons of the recognized
standard weights of one pound, one-half pound and one-quarter
pound quantities; that said respondent had for more than one year
prior to the year 1918 marketed, sold and transported in commerce
its product known as "Gold Bar Brand" to purchasers in various
States of the United States in packages or cartons of the recognized
standard weight of sixteen ounces or one pound quantity; that said
respondent during and subsequent to the year 1918, caused its said
product known as "Gold Dar Brand" to be put up in packages or
cartons of fifteen ounces, one ounce less than the recognized standard
weight of the package or carton previously sold under said trade
brand; that said packages or cartons marked fifteen ounces, were
similar in dress, shape, size and appearance and simulated the packages or cartons of said product previously sold by said respondent,
containing the recognized standard weight of sixteen ounces or one
pound; that the sale by respondent of said product in commerce in
fifteen ounce packages or cartons has the capacity and tendency to
mislead and deceive the purchaser andjor does mislead and deceive
the purchaser into the erroneous belief that said packages or cartons
contained sixteen ounces or one pound of said product, when in truth
and in fact said packages or cartons contain one ounce less than the
said recognized standard weight.
PAR. 3. It is now, and has been the custom of the trade and consuming public for a long period of years, to advertise, purchase,
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~:.ell and offer for sale, butter in the standard recognized quantities
of one pound, one-half pound and one-quarter pound; that there
are a considerable number of competitors of respondent who manufacture and market their products in commerce in sixteen ounce or
one pound packages or cartons of similar size, shape and appearance as that used by respondent, which said product is sold in competition with the product of re5pondent.
PAR. 4. To meet the demand of the consuming public for small
quantities of butter a custom has long prevailed whereby creameries
shape butter in sizes weighing respectively four ounces, eight ounces
and one pound. The standard and customary carton in which such
units are placed by creameries is such as to c.ontain one full pound.
In each such carton is placed either four of the four ounce, two of
the eight ounce or one of the full pound units. Each such unit before
being placed in the carton by the creamery is separately dressed in
an unmarked wrapper. The butter so shaped, wrapped and packed
in such cartons is distributed by and through wholesale dealers or
jobbers and is also sold by creameries direct to retail dealers. Retail dealers located in the States of Arkansas, Texas and Oklahoma
sdl to customer or ultimate purchaser said separate unmarked units
of butter which bear no designation by which the purchaser may
RSC{'rtain its weight. Prior to the institution or usc of the method
or practice hereinafter more particularly described purchasers were
accustomed to and did receive the full weight units of four ounces,
eight ounces and one pound, respectively. In imitation of the form
of such units of standard and customary size and weight, and likewise dressed in unmarked wrappers but containing less weight, respondent shapes butter in sizes weighing respectively and approximately three and one-half o.mces and three and three-quarter ounces,
seven and seven and one-half ounces and fourteen ounces. Respond('nt likewise places four, two or one such odd weight units respectively in cartons of the size, character, and d('scription set out in
paragraph 2 hereof. These it sells and ships as described in paragraph 1 hereof to retail dealers who supply and srll to custom('rs
or purchasers the smaller unmarked units for, and a~t, four ounce,
eight ounce and one pound units respectively, while in truth and
in fact such units contain less than such respective weights. The
carrying out of this deception and the circumstance which makes it
possible is well known to respondent, and although respondent is
ostensibly complying with the law by marking the exact weight of
the total contents on the outer wrapper or carton, respondent knows
or should know thnt customarily the outer wrapJ.ter or cnrton is no~
seen by the ultimate purchaser of the separate smaller units, and
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respondent by shaping, dressing and packing butter in such undersized and odd weight units is knowingly placing in the hands of
retailers an instrument which enables and encourages retailers to
commit a fraud on the consumer or purchaser, respondent thereby
increasing its own sales to the disadvantage of manufacturers who
refuse to so aid such retailers in the practice of said fraud.
PAR. 5. That such shaping, dressing and packing of butter is calculated and designed to, and has a tendency and capacity to, and
does, deceive the public into the belief that it is purchasing butter
in units, cartons or packages containing more butter than said units,
cartons or packages do in fact contain and that the above alleged
acts and things done by respondent are all to the prejudice of the
public, and of respondent's competitors, and constitute unfair methods of competition in commerce within the intent and meaning of
Section 5 of an Act of Congress, entitled "An Act to create a Federal Trade Commission, to define its powers and duties, and for other
purposes," approved September 26, 1914.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress approved September 26, 1914, the Federal Trade Commission issued and served a
complaint upon the respondent, The Meriden Creamery Company,
charging it with the use of unfair methods of competition in commerce, in violation of the provisions of said act.
The respondent having filed its answer herein and having entered
into a stipulation in writing as to the facts, in which stipulation it
is admitted that the methods and things alleged in said complaint
nrc true in the manner and form as therein stated, thereupon this
matter came on for final hearing and the Commission being fully
advised in the premises and upon consideration thereof makes this
its report stating its findings as to the facts and conclusion.
FINDINOS AS TO TilE FACTS.

1. Respondent, The Meriden Creamery Company, is
a corporation organized and doing business under and by virtue of
the laws of the State of Missouri, with its principal office and place
of business in the City of Kansas City, in said State. Respondent
Was at all times hereinafter mentioned and still is, engaged in the
business of manufacturing butter and in marketing or selling the
same to jobbers and retail dealers located in various Stares of the
United States, causing said product, when so sold, to be trans·
Ported in commerce from its principal place of Lusiness in the Statl)
PAnAoRArn
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of Missouri to purchasers located in other States of the United
States, and there is now, and within all times hereinafter mentioned has been a constant current of trade and commerce in said
butter manufactured by said respondent between and among the
various States of the United States. In the course and conduct
of its said business respondent continuously has been and is now
in competition with other individuals, partnerships and corporations similarly engaged in commerce among the States of the United
States.
PAn. 2. That the respondent, The :Meriden Creamery Company, in
the course of said business as described in paragraph 1 hereof,
and for more than ten years prior to the year 1918, marketed, sold
and transported in commerce its products to purchasers in various
States of the United States in packages or cartons of the recognized
standard weights of one pound, one-hal£ pound and one-quarter
pound quantities; that said respondent had for more than one year
prior to the year 1018 marketed, sold and transported in commerce
its product known as "Gold Bar Brand" to purchasers in various
States of the United States in packages or cartons of the recognized
standard weight of sixteen-ounce or one-pound quantity; that sairl
respondent during and subsequent to the year 1918, caused its said
prouuct known as "Gold Bar Brand" to be put up in packages or
cartons of fifteen ounces, one ounce less than the recognized standard
weight of the package or carton previously sold under said trade
brand; that Eaid packages or cartons marked fifteen ounces, were
similar in urcss, shape, size and appearance and simulated the packages or cartons of said product previously sold by said respondent
containing the recognized standard weight of sixteen ounces or one
pound; that the sale by respondent of said product in commerce in
fifteen-ounce packages or cartons has the capacity and tendency to
mislead and deceive the purchasers andjor docs mislead and deceive
the purchasers into the erroneous belief that said packages or car·
tons contain sixteen ounces or one pound of said product, when in
truth and in fact said packages or cartons contain one ounce less
than the said recognized standard weight.
PAn. 3. It is now and has been the custom of the trade and consuming public for a long perioJ of years to advertise, purchase, sell
and oifer for sale butter in the stanJard recognized quantities of one
pound, one-half pound and one-quarter pound; that there are a considerable number of competitors of respondent who manufacture
and market their proJucts in commerce in sixteen-ounce or onepound puclmgcs or cartons of similar size, shape and appearance as
that mc(l by rcsponJent, which saiJ product is solJ in competition
with the product of respondent.

THE MERIDEN CREAMERY CO.

444

449

Findings.

PAR. 4. To meet the demand of the consuming public for small
quantities of butter a custom has long prevailed whereby creameries
shape butter in sizes weighing respectively, four ounces, eight ounces
and one pound. The standard and customary carton in which said
units are placed by creameries is such as to contain one full pound.
In each such carton is placed either four of the four-ounce, two of
the eight-ounce, or one of the full pound units. Each such unit
before being placed in the carton by the creamery is separately
dressed in an unmarked wrapper. The butter so shaped, wrapped
and packed in such cartons is distributed by and through wholesale
dealers or jobbers and is also sold by creameries direct to retail
dealers. Retail dealers located in the States of Arkansas, Texas and
Oklahoma, sell to customers or ultimate purchasers said separate,
unmarked units of butter which bear no designation by which the
purchaser may ascertain its ·weight. Prior to the institution or use
of the method or practice hereinafter more particularly described,
purchasers were accustomed to and did receive the full weight units
of four-ounce, eight-ounce and one pound respectively. In imitation
of the form of sa.id units of standard and customary size and weight,
and likewise dressed in unmarked wrappers, but containing less
weight, respondent shapes butter in sizes weighing respectively,
three and three-quarter ounces, seven and one-half ounces and fifteen
ounces. Respondent likewise places four, two or one such odd weight
units, respectively, in cartons of the size, character and description
set out in paragraph 2 hereof. These it sells and ships, as described in paragraph 1 hereof, to retail dealers who supply and
sell to customers or purchasers the smaller unmarked units for and
as four ounces, eight ounces and one pound units, respectively, while
in truth and in fact such units contain less than such respective
weights. The carrying out of this deception and the circumstances
which make it possible is well known to respondent, and although
respondent is ostensibly complying with the law by marking the
exact weight of the total contents on the outer wrapper or carton,
respondent knows that customarily the outer wrapper or carton is
not seen by the ultimate purchaser of the separate smaller units and
respondent by shaping, dressing and packing butter in such undersized or odd weight units is knowingly placing in the hands of retailers an instrument which enables and encourages retailers to sell
such smaller odd wei~ht units as and for units of four-ounce, eightounce and sixteen-ounce units or packages, responJ.ent thereby increasing its own sales to the disadvantage of manufacturers who
refuse to so aid retailers in the practice so described.
PAn. 5. Dutter manufacturers competing in the States of Arkansas,
Oklahoma and Texas assembled at the invitation of the Federal
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Trade Commission at Dallas, Texas, on April 2, 1920, and there in
open meeting, presided over by a duly authorized representative of
the Commission, did by means of resolution define and denounce said
method of competition which in the experience of the industry had
proven to result.in fraud on the public. At the time of its adoption
by representatives of the industry and in the announcement thereof
by the Commission, such resolution was designated as and !mown as
"Trade Practice Submittal-Dutter Manufacturers." August 1,1920,
was named in the same resolution as the day upon which the practice
or method so denounced was to entirely cease; among the purposes
understood by respondent to be intended to be accomplished by the
institution and adoption of such "Trade Practice Submittal" was
the obviation of a multiplicity of formal proceeding due to the voluntary and simultaneous action of the industry in eliminating the
method or practice so defined and denounced.
PAn. 6. Respondent was, and is, well-acquainted with the purpose,
intent and spirit of said" Trade Practice Submittal "which was made
part of the facts stipulated herein. Respondent was not represented
at said meeting of April 2, 1920, but subsequent thereto, between
April 2, 1920, and August 1, 1920, it expressed its approval thereof
and announced to the Commission and to competitors engaged in the
manufacture of butter that it would discontinue the practice herein
complained of on August 1, 1920; such expression and announcement
were communicated to competitors in attendance at said meeting on
April 2, 1920, and to other competitors not so in attendance. Many
competitors, together with respondent, each acting on such mutual
understanding, did on August 1, 1920, abandon said method, while
respondent later revived and again indulged in said practice complained of, until July, 1921.
PAn. 7. That such shaping, dressing, and packing of butter in said
odd weight units hereinbefore described is calculated and designed
to, and has a tendency and capacity to, and does deceive the public
into the belief that it is purchasing butter in units, cartons and packages containing more butter than said units, cartons and packages
do in fact contain.
CONCLUSION,

The above practice of said respondent, under the conditions and
circumstances described in the foregoing findings, are unfair methods
of competition in interstate commerce and constitute a violation of
Section 5 of the Act approved September 26, 1914, entitled" An Act
to create a Federal Trade Commission, to define its powers and
duties, and for other purposes."
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ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of the respondent, and a stipulation as to the facts, and the Commission
having made its findings as to the facts and its conclusion that the
respondent has violated the provisions of an Act of Congress approved September 26, 1914, entitled, "An Act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes,"
It is now ordered, That respondent, The Meriden Creamery Company, its officers, agents and employees do cease and desist from selling or offering for sale to distributors, dealers, or others, butter in
shapes, sizes and dress in imitation of, or resembling the standard
or recognized shapes and sizes generally known to the purchasing
public to contain four ounces, eight ounces and one pound of butter,
respectively, when such shapes and sizes contain less than said standard respective weights.

452

FEDERAL TRADE COMMISSION DECISIONS.

Complaint.

6F.T.C.

FEDERAL TRADE COMMISSION

v.
LAWRENCE S. 1\fAYERS. AND CHAUNCEY M. 1\fA.YERS,
PARTNERS DOING BUSINESS UNDER THE FIRM
NAME AND STYLE OF GENEVA "WATCH COMPANY.
COliiPLAINT IN THE l\IATTER OF TilE ALLEGED VIOLATION OF SECTION IS
OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26 7 1914,

Docket 876-0ctober 8, 1023.
SYLLAUUS.

WlJCre the City of Geneva, Switzerland, had long enjoyed the reputation of
being the place in which were assembled in the largest numbers the world's
finest watchmakers, and had become well known to the watch and jewelry
trade and to a substantial part of the purchasing public as the place responsible for Switzerland's reputation for watches of excellence, so that
the name " Geneva " as applied to a watch had become of particular significance and value; and thereafter an American firm engaged in the sale
of Imported Swiss watches or watch movements, most of which were not
manufactured in Geneva, adopted the trade name " Geneva Watch Co."
and the trade mark " Genva" and branded and labeled such watches and
watch movements and the containers thereof with said name and mark,
and so advertised and sold the same; with the Intent and etrect or misleading and deceiving the traue and consuming public Into believing said
watches to have been made in Geneva, Switzerland, and to the prejudice
of competitors:
Ilcld, 'l'hat such misbranding and mislabellng, and such false and misleading
advertising, under the circumstances set forth, constituted unfair methods
of competition.

COMPLAINT.
The Federal Trade Commission having reason to believe from a
preliminary investigation made by it, that Lawrence S. Mayers and
Chauncey 1\I. Mayers, partners doing business under the firm name
and style of Geneva Watch Company, hereinafter referred to as
respondents, have been and now are using unfair methods of competition in interstate commerce in violation of the provisions of
Section 5 of an Act of Congress entitled "An Act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes," and it appearing to the Commission that a proceeding by
it in respect thereof would be of interest to the public, issues this
complaint, stating its charges in that respect on information and
belief, as follows:
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PARAGRAPH 1. Respondents are partners who have been for about
ten years last past and are now engaged in a wholesale general
jewelry business, with their principal.place of business at No. 46
Cortlandt Street in the City and State of New York, under the trade
name and style of L. & C. Mayers Company. In the year 1919,
respondents, as an addition to their said business, commenced the
importation into the United States of watch movements made at
various points in Switzerland, which watch movements were fitted
into watch cases of American manufacture by respondents and the
watches thus assembled were sold by respondents at wholesale to
various retail jewelry dealers in various cities and towns in the
several States of the United States. Respondents delivered the
watches thus sold by causing same to be transported from their said
place of business in the City and State of New York, to the purchasers at their several said points of residence. Respondents have
continuously conducted said wholesale watch business since said time
and still so conduct the same and in the course and conduct thereof
respondents continuously have been and are now in competition
with other persons, partnerships and corporations engaged in wholesaling in interstate commerce watches of foreign and domestic manufacture. Upon commencing said watch business, or shortly thereafter, respondents chose the trade name" Geneva 'Vatch Company,"
under which to carry on the said watch business separately and apart
from their aforesaid general jewelry business and have ever since
the adoption of said name conducted said watch business under the
firm name and style "Geneva \Vatch Company." Respondents,
upon the adoption of said name for said watch business, did not
discontinue the aforesaid trade name of L. & C. Mayers Company,
under which their said general jewelry business had theretofore been
conducted, but continued to conduct said general jewelry business
thereunder. Respondents have always purchased and still purchase
under the trade name and style of L. & C. Mayers Company, the
watch movements which they use in their said watch business, but
market the watches assembled by them under the trade name and
style of "Geneva Watch Company" as hereinbefore set out. Respondents have never manufactured and do not now manufacture
any watches or watch movements whatsoever except in so far as the
fitting by them of said movements into cases, as hereinbefore set out,
may be considered manufacture, and respondents never have owned
or operated and do not now own or operate any watch or watchmovement factory in said City of Geneva or elsewhere.
PAR. 2. The City of Geneva in Switzerland has for many years
been known to the public throughout the United States as the place
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of origin of watch movements and watches of a very high degree
of excellence and the known reputation of Swiss made watch move·
ments and watches is in a large measure attributable to the ex·
cellence of the Geneva product from which city come the finest
watches and watch movements made in Switzerland. Two general
classes of watches and watch movements are made in said City of
Geneva; one of these classes consists of very fine movements and is
limited to the product of two or three manufacturers in said city,
who market their movements and watches largely through selected
representatives and do not cater to the general wholesale trade in
the usual manner. The good reputation which all Geneva watches
enjoy in the United States springs largely from the excellence of
these products. The other class of movements above referred to,
although of good quality are substantially inferior in quality to
the watch movements mentioned as the first class and are known
to the trade as "commercial grade" movements. These "commercial
grade" movements are sold by the manufacturers to jobbers and
wholesalers indifferently and ultimately form the great bulk of
"Geneva " watches offered by the retailers to the consuming public.
Said "commercial grade" movements, when imported into th~
United States, habitually bear, stamped upon the dial and directly
under the center pinion, the word "Geneva" and upon the bottom
of the dial under the figure "6 '' the word "Swiss," and said move·
ments, either fitted into cases in Switzerland and imported into the
United States, or imported separately and afterwards fitted into
cases in the United States, are wholesaled throughout the United
States by many of respondent's competitors.
PAn. 3. Respondents well knowing the facts set out in paragrapl1
2 hereof, and with the purpose of misleading and deceiving the
public into the belief that the watch movements imported by them
into the United States from places in Switzerland other than the
City of Geneva, were and are movements made in said city and
of a quality fairly comparable therewith, did, shortly after com·
mencing their aforesaid watch business, the following acts and
things:
(a) Adopted the trade name "Geneva Watch Company";
and proceeded to conduct said watch business under said name;
(b) Procured to be stamped directly under the center pinion
on the dial of the watches purchased by them the word "Gen·
eva" and under the figure " 6 " the word " Swiss ";
(c) Procured the registration in the United States of the
trade mark "Genva" to be used as a mark upon said watches,
and after applying for said trade mark, caused the same to be
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stamped upon the dial of the watches purchased by them in lieu
of the word " Geneva ";
(d) Caused to be inserted in journals of general circulation
in the jewelry and watch trade throughout the United States
advertisements depicting said watches and containing statements referring to said "Geneva" and "Genva" watches, and
caused to be conspicuously inserted in said advertisements their
aforesaid trade name "Genva 'Vatch Company," together with
statements to the effect that respondents manufactured the
watches thus advertised and offered the same direct to the trade
at the lowest manufacturer's prices.
Respondents have, since the adoption of such practices, continuously
used and still use the same.
PAR. 4. The above alleged acts and things done by respondents
had and have the capacity and tendency to mislead and deceive the
trade and the consuming public into the mistaken belief that respondents are engaged in the manufacture of watches and watch
movements in the City of Geneva, Switzerland; that the watches
sold by respondents and advertised by them, as hereinbefore set out,
are manufactured in said city and are sold direct to the trade at
manufacturers' prices, thus eliminating the middleman's profit, and
therefore to induce the trade, and through it the .consuming public,
·to purchase said watches in preference to competing watches whose
movements are, like those in respondents' watches, made at points
in Switzerland other than the City of Geneva but which are not
similarly marked with the word "Geneva" or "Genva," or otherwise represented to be made in said city, and in many instances, to
purchase respondents' watches in preference to "commercial grade"
watches actually made in the City of Geneva.
PAn. 5. That the above alleged acts and things done by respondents constitute unfair methods of competition in commerce within
the intent and meaning of Section 5 of an Act of Congress entitled,
"An Act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes," approved September 26, 1914.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress, approved September 26, 1914, the Federal Trade Commission issued and served a
complaint upon the respondents, Lawrence S. Mayers and Chauncey
M. Jtf'ayers, partners doing business under the firm name and style
of Geneva 'Vatch Company, charging them with the use of unfair
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methods of competition in commerce, in violation of the provisions
of said act.
.
Respondents having entered their separate appearances and filed
their separate answers herein, hearings were h'ad before Mr. Edward
M. Averill, an examiner of the Federal Trade Commission, theretofore duly appointed, at which hearings evidence was introduced in
support of the allegations of said complaint and on behalf of the
respondents. This proceeding coming on for final hearing and the
Commission having heard argument of counsel, and having duly considered the record, and being now fully advised in the premises,
makes this its findings as to the facts and conclusion.
FINDINGS AS TO THE FACTS.
PARAGRAPH 1. Respondents, Lawrence S. and Chauncey M. Mayers,
in 1912 started in a wholesale jewelry business as co-partners under
the firm name 'and style of L. & C. Mayers Company. This business
has been continued up to the present time and is still conducted
under the same n·ame. The present office and place of business is
at 46 Cortlandt Street, New York City. Up to July, 1919, in the
course of such business, under such trade name, respondents handled
among other things, watches, of which either the entire watches or
the movements had been made in Switzerland. These watches were
obtained by respondents from importers thereof. In July, 1919, respondents, Lawrence S. Mayers and Chauncey M. :Mayers, commenced
to import watch movements manufactured in Switzerland. They
purchased such movements in Switzerland under the trade name of
L. & C. Mayers Co., but adopted a new trade name, Geneva "'Watch
Company, under which to conduct the business of placing such movements in cases in this country and selling such completed watches
throughout the United States. At the same time, respondents adopted
as 'a trade mark name for such watches the word" Genva." They were
subsequently granted registration of " Genva" as a trade mark by
the United States Patent Office on l\fay 24, 1921, for use on ladies'
and gentlemen's watches, and clocks, without restriction 'as to place
of origin of such watches and clocks or as to whether or not such
watches and clocks be of domestic or foreign manufacture. Respondents have ever since continued to sell watches as Geneva 1Vatch
Company and under that trade mark name " Genva," at wholesale
to various retail jewelry dealers in the various cities and towns in
the several states of the United States, and in the course and conduct of such business, have caused such watches to be transported
from their said pl·ace of business in the City and State of New York
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to the purchasers at their several places of business in the various
States of the United States, thereby being engaged in interstate
commerce.
PAR. 2. From the time respondents first started in business as above
described, under the name of Geneva ·watch Company, in July, 1919,
up until the commencement of the investigation by the Commission
in October, 1921, less than 50% of the watch movements so imported
by respondents, were made in Geneva, Switzerland, the others being
made at other points in Switzerland, principally at the City of
Bienne. These movements, irrespecti Ye of whether they were made in
the City of Geneva, or other places in Switzerland, were placed in
cases in this country by respondents and sold by them under the
trade name Geneva '\Vatch Company and trade mark namo
"Genva," to retail jewelers throughout the United States as above
described.
PAR. 3. A substantial number of such watches so sold by respond·
ents under the trade name Geneva 'Vatch Company and trade mark
name" Genva" were also marked on the dial or works or both with
the word " Genva," and of the watches so marked, at least 50% of
tho movements had been made at points in Switzerland, other than
the City of Geneva. This marking of the dials and works was dis·
continued by respondents early in 1922.
PAR. 4. Respondents have also sold some watches, under the trade
name Geneva vVatch Company and trade mark name" Genva," the
movements of which watches were purchased by them in this country from Swiss manufacturers' agents and have gradually ceased
their direct purchases of movements in Switzerland, until they
have finally come, sometime during 1922, to handle almost exclu·
sively movements purchased from Swiss manufacturers' agents in
New York. Such movements have been placed in cases and sold by
respondents under the trade name Geneva '\Vatch Company and
the trade mark "Genva," although a substantial portion thereof are
not manufactured in the City of Geneva, Switzerland, but are manu·
factured at other points in Switzerland.
PAn. 5. All the watches so sold by respondents as above described
under the trade name Geneva '\Vatch Company and trade mark.
name "Genva" have been delivered by respondents to their customers in individual velvet boxes with the word " Genva" printed
in large type upon ribbons sewn across the lower edges of inside of
the hinged covers of such boxes. Between the inside covers of such
boxes and such ribbons, respondents place cards upon which the
following matter is printed:
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" Guarantee
This Watch is guaranteed to give satisfaction
It was accurately adjusted and regulated before leaving our factory.
· Geneva Watch Co.,
Manufacturers
46 Cortlandt Street.
New York."
PAR. 6. Ever since the commencement of their business as Geneva
Watch Company, respondents have caused to be inserted in periodicals of general circulation in the jewelry and watch trade through·
out the United States, advertisements offering watches for sale and
featuring both " Genva" as the general trade mark name of such
watches and the trade name Geneva "\Vatch Company as the concern so offering such watches for sale. Respondents have also circulated to the retail jewelry trade throughout the United States two
pamphlets, cataloguing and describing the various watches handlt>d
by them, which said pamphlets similarly have featured the trade
mark name" Genva" and the trade name Geneva 1Vatch Company
as the concern so offering such watches for sale. In a number of
these advertisements and in each of these pamphlets, watches have
been depicted with the word "Genva" appearing on the dials.
PAn. 7. In said advertisements and in said pamphlets, the firm
name, Geneva "\Vatch Company has been followed in practically
every case with the words "Makers of Fine "\Vatches "· Several of
said advertisements offer said watches at "Direct Manufacturers'
Prices and Service ", and other advertisements state that, although
many watches offered to the trade are of "unpedigreed origin",
one buying standardized watches from the Geneva 1Vatch Company
can get " factory prices" andjor "manufacturers' prices".
PAn. 8. There is no statement in any of respondents' advertising in
publications or said two pamphlets or on the watches themselves or
the individual containers to the effect that any of the watches so
offered were obtained at any point in Switzerland other than the
City of Geneva.
PAR. 9. Switzerland has for many years been known to the public
throughout the United States as the place of origin of watch movements and watches of a high standard of excellence, and the City
of Geneva, Switzerland, is well known in the watch and jewelry
trade and to a substantial portion of the purchasing public as the
place which built up and created the reputation of Switzerland as
the point of origin of watches of excellence. The City of Geneva,
Switzerland, enjoys and has enjoyed for over 200 years the reputation of being the one place where there are assembled in the largest
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numbers the finest and most skilled and efficient watchmakers of the
world. ·watchmakers who are taught the trade of their fathers and
schooled in the theory as well as the practice of the trade in the
technical institutions established and maintained in that city for
that purpose. Great care is taken by the watchmakers' guilds and
by the authorities of the City of Geneva to preserve and enhance
the high reputation for workmanship, finish, reliability and excel~
lence which that city has attained in the watch movement making
industry, and by reason of its reputation the name Geneva in connection with a watch or watch movement is of particular significance
and adds value to the product.
PAR. 10. Respondents in the course of their business as above outlined, are in competition with other persons, partnerships and corporations engaged in the business of importing completed watches
and watch movements from Geneva andjor other points in Switzerland; and of selling said completed watches and movements after
such importers have placed them in cases to retail and wholesale
jewelers in the various cities and States of the United States, in
considerable quantities. The watches so sold by competitors of re~
spondents, the movements of which were made in the City of Geneva,
are marked with the word "Geneva " and/or the fact that such
movements were made in the City of Geneva is availed of in the
sale of the said watches and found to be of considerable assistance
therein, as the watch and jewelry trade generally have a marked
preference for watches, the movements of which are made in Geneva
as against watches, the movements of which ar~ made at other points
in Switzerland.
PAR. 11. The use by the respondents of the trademark "Genva "
in connection with the trade name " Geneva 'Vatch Company " is
with the purpose and intent of deceiving and misleading the purchasers of said watch movements into the belief that the said watch
movements are made in the City of Geneva, Switzerland, and the
effect of the adoption and use by the respondent of the trademark
"Genva" and the trade name "Geneva 'Vatch Company" is and
has been to mislead and deceive the trade and the consuming public
into the mistaken belief that the respondents are engaged in the
manufacture of watches and watch movements in the City of Geneva,
Switzerland, and that the watches or watch movements sold by respondents and advertised by them as hereinbefore set out are manu~
factured in said city. Such practices of respondents unfairly and
injuriously effect the business of competitors of respondents, who
are engaged in the importation and sale throughout the United
States of watches, the movements of which are made in Gf!neva
andjor other points in Switzerland.
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CONCLUSION.

The practices of the said respondents under the conditions and
circumstances described in the foregoing .findings, are unfair methods
of competition in interstate commerce and constitute a violation of
an Act of Congress, approved September 26, 1914, entitled, "An Act
to create a Federal Trade Commission, to define its powers and
duties, and for other purposes."
ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of the
respondents, and testimony and evidence submitted, the trial examiner's report upon the facts and the exceptions thereto, and the
Commission having made its .findings as to the facts with its conclusion that the respondent has violated the provisions of the Act
of Congress approved September 26, 1914, entjtled "An Act to create
a Federal Trade Commission, to define its powers and duties, and
for other purposes ";
Now, therefore, it is ordered, That the respondents, Lawrence L.
Mayers and Chauncey M. 1\fayers, individually and as copartners
trading under the name and style of Geneva 'Vatch Company, their
agents, servants, representatives and employees do cease and desist
from:
1. Using or displaying upon circulars or advertising matter used
in connection with the sale of watches and watch movements manufactured, dealt in or sold by them in interstate commerce, upon the
cases containing said watch movements, or upon the boxes or packages containing said watches or watch movements, the words
"Geneva 'Vatch Company" or the word "Geneva," alone or in combination with other word or words, if in truth and fact the said
watches and watch movements were not made in the city of Geneva,
Switzerland, unless following such word or words and in type or
lettering equally conspicuous with them, appear words in which the
true place of manufacture, town or city and State, is stated.
2. Using or displaying upon circulars or advertising matter used
by them in connection with the sale of watches or watch movements
made, dealt in or sold by them in interstate commerce, upon the dials
of said watches or watch movements, upon the cases containing said
watr·h movements, or upon the boxes and containers thereof, the word
or brand 'Genva" in association with the words "Geneva 'Vatch
Company" or in simulation of the word or brand " Ckneva," if in
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truth and fact such watches or watch movements were not made in
the city of Geneva, Switzerland, unless such brand and words are
tollowed by words in type or lettering equally conspicuous with them,
in which the true place of manufacture, town or city and State, is
stated.
It is further ordered, That the respondents, Lawrence L. Mayers
and Chauncey M. Mayers, partners doing business under the firm
name and style of Geneva Watch Company, shall within sixty (60)
days after the service upon them of a copy of this order, file with
the Commission a report in writing, setting forth in detail the manner and form in which they have complied with the order to cease
and desist hereinbefore set forth.

4G2

FEDERAL TRADE COMMISSION DECISIONS.

Complaint.

61l'.T.C.

FEDERAL TRADE COMMISSION
v.
B. RAFF & SONS.
COMPLAINT IN TilE l\IA'ITER OF TilE ALLEGED VIOI..ATION OF SECTION II
OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914,

Docket 973-Qctober 10, 1923.
SYLLABUS.

Where a firm engaged ln the sale to retail dealers of combs, toilet sets, etc.,
composed of "white pyroxylln" or "celluloid," In competition with con·
cerns which correctly described and represented their products, In its cata·
logues described the same as "Parisian Ivory," "White Ivory," "need
Ivory," etc., and thereby misled dealers and other purchasers Into believing
said articles to be made of Ivory;
Held, That such false and misleading advertising under the circumstances
set !orth, constituted an unfair method of competition.

COMPLAINT.
Acting in the public interest pursuant to the provisions of an Act
of Congress, approved September 2G, 1914, entitled, "An Act To
create a Federal Trade Commission, to define its powers and. duties,
and. for other purposes," the :Federal Trnde Commission charges
that B. Raff and. Sons, a partnership, composed of the following
members, B. Ruff, I. Rail', and. M. Raff, hereinafter referred to
as respondents, have Leen and. are using unfair methods of com·
petition in commerce in violation of the provisions of Section 5
of said. Act, and. states its charges in that respect as follows:
PARAGRAPH 1. The respondents, D. naif and. Sons, a partnership
composed of B. Raff, I. Raff, and M. Raff, against which partnership
this complaint is brought and also against the said. individuals com·
posing said partnership, are located at 233 Fifth Avenue, New York
City, and are engaged. in a jobbing business handling jewelry, plated
ware, toilet sets, etc. Respondents are not manufacturers but buy
these articles from various manufacturers located in different parts
of the country. Sales of these articles are made to retail dealers iu
all parts of the United States, partly through the personal efforts of
the partners and the traveling salesmen employed, and partly by
mail. To facilitate the sale of these articles respondents issue cata·
logues containing cuts and written descriptions of its merchandi~.
These catalogues are sent throughout the trade and are used by
the retail dealers when ordering by mail. Respondents caused the
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ariicles sold by them to be transported from the City of New York
to purchasers through and into various other states of the United
States. In the course of business above referred to the respondents
hr..ve been and now are in competition with other persons, partnerships and corporations engaged in the sale of such articles as are
above set out.
PAR. 2. Among the other commodities bought and sold by respondents they buy and sell considerable quantities of combs, toilet set3,
etc., made of white pyroxylin or "celluloid," as it is commonly
known. These goods are purchased from several different manufacturers and are not branded. In offering these articles for said
respondents freely use in their catalogue the descriptive terms sucl1
as: "Parisian Ivory," "'Vhite Ivory," "Reed Ivory" and other
similar expressions to designate the material of which these articles
are manufactured, which articles are manufactured of white pyroxy·
lin or "celluloid," and contain no ivory at all.
PAR. 3. The advertisements so published in said catalogue by said
respondents, which catalogues are sent by mail to various dealers
in such articles, and other prospective purchasers of such articles
who are not dealers but who buy such articles for their own use
throughout the various states of the United States, are misleading
and cause such dealers and other persons who are not dealers to believe that such articles are manufactured of ivory when in truth
and in fact such articles are manufactured entirely of pyroxylin,
commonly known as "celluloid," which is a cheap substance of small
value and worth very much less than ivory.
PAR. 4. The above alleged acts and things done by respondents
are all to the prejudice of the public and respondents' competitors
and constitute unfair methods of competition in commerce within
the intent and meaning of Section 5 of an Act of Congress entitled,
"An Act to create a Federal Trade Commission, to define its powers
and duties and for other purposes," approved September 2G, 1914.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER
Pursuant to the provisions of an Act of Congress approved September 2G, 1!>14, the Federal Trade Commission issued and served
its complaint upon the respondents, D. Rafl', I. Rafl', and 1\[. Rafl', coPat'tners doing business under the firm name and style of n. Ratr
& Sons, charging them with unfair methods of competition in
commerce in violation of the provisions of said act.
The respondents having entered their appearance without filing
an answer herein and an agreed statement as to the facts having been
36727°-25--VOL 6--31
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made and filed in which it is stipulated that the facts therein recited
may be taken as the facts of this proceeding and in lieu of testimony,
and upon such facts the Commission may proceed further to make
its report in said proceeding, stating its findings as to the facts
and conclusion and entering its order disposing of the proceeding.
And thereupon this proceeding came on for final hearing without
oral argument, and the Commission, having duly considered the
record and being fully advised in the premises makes this its findings as to the facts and conclusion:
FINDINGS AS TO TilE FACTS.

PARAGRAPH 1. The respondents, B. Ratr & Sons, a partnership
composed of n. Raff, I. Raff, and :M. Raff, against which partnership
this complaint is brought and also against the said individuals composing said partnership, are located at 233 Fifth Avenue, New York
City, and al'e engaged in a jobbing business handling jewelry, plated
ware, toilet sets, etc. Respondents are not manufacturers but buy
these articles from various manufacturers located in different parts
of the country. Sales of these articles are made to retail dealers
in all parts of the United States, partly through the personal efforts of the partners and the traveling salesmen employed, and
partly by mail. To facilitate the sale of these articles respondents
issue catalogues containing cuts and written descriptions of its merchandise. These catalogues are sent throughout the trade and are
used by the retail dealers when ordering by mail. llespondents
caused the articles sold by them to be transported from the City of
New York to purchasers through and into various other States of
the United States. In the course of business above referred to the
respondents have been and now are in competition with other persons, partnerships and corporations engaged in the sale of such
articles ns are above set out.
l 1AR. 2. Among the other commodities bought and sold by respondents they buy and sell considerable quantities of combs, toilet sets,
etc., made of white pyroxylin or "celluloid," as it is commonly
known. These goods are purchased from several different manufacturers and are not branded. In offering these articles for snJe
respondents freely use in their catalogue the descriptive terms such
as: "Parisian Ivory," "'White Ivory," "Heed Ivory," and other
similar expressions to designate the material of which these articles
are manufactured, which articles are manufactured of white pyroxylin or ''celluloid," and contain no ivory at all.
PAn. 3. The advertisements so published in said catalogue by said
respondents, which catalogues are sent by mail to various dealers in
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such articles, and other prospective purchasers.of such articles who
are not dealers but who buy such articles for their own use through·
out the various States of the United States, are misleading and cause
such dealers and other persons who are not dealers to believe that
such articles are manufactured of ivory when in truth and in fact
such articles are manufactured entirely of pyroxylin, commonly
known as "celluloid," which is a cheap substance of small value and
worth very much less than ivory.
PAn. 4. That among the competitors of the respondents there are
and have been a considerable number who sell in interstate commerce
articles mentioned in paragraph 2 hereof, manufactured from
genuine ivory and there are also among such competitors a consider·
able number who sell and have sold in interstate commerce such ar·
tides manufactured from white pyroxylin or "celluloid," who do
not brand, label, represent or advertise such articles as " Parisian
Ivory," "'Vhite Ivory,"" Reed Ivory," or by any other description
indicating that said articles are manufactured from ivory.
CONCLUSION,

The practices of the said respondents, under the conditions and
circumstances described in the foregoing findings, are unfair. methods
of competition in interstate commerce, and constitute a violation of
the Act of Congress approved September 2G, 1914, entitled," An Act
to create a Federal Trade Commission, to define its powers and
duties, and for other purposes."
ORDER TO CEASE AND DESIST,

This proceeding :qaving been heard by the Federal Trade Com·
mission upon the complaint of the Commission, and the agreed
statement as to the facts made and filed herein, in lieu of the testimony and evidence, :md the Commission having made its "findings as
t •. the facts and :ts conclusion that the respondent has viclated the
provisions of an Act of Congress approved September 2G, 1914, en·
titled, "An Act to create a Federal Trade Commission, to define its
powers and duties, and for other purposes,"
It is now ordered, That the respondents, B. RafT, I. RafT, and M.
Haff, as partners and individually do cease and desist from directly
or indirectly advertising or representing as '' Ivory " articles offered
for sale or sold by them, unless such articles are in fact made or composed of ivory.
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FEDERAL TRADE COMMISSION
v.
CROFTS & REED COMPANY AND POLONIA SOAP
COMPANY.
COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION II
OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914,

Docket 8G2-0ctober 13, 1923.
SYLLABUS.

Where corporations engaged In the manufacture and sale of soaps used such
names as "Medicinal Tollet ", "Olive nouquet ", "Olive Casteel", "Per·
oxide", "Pulm Cocoa", "Palmo ", "nuttermllk ", "VIctory Palm",
"Witch Hazel", etc. In branding said soaps and la!Jellng the wrappers
thereof and In tlesct·lblng the same in their catalogues, notwithstanding
the fact that said soaps contained no medicament and little if any of
the Ingredients indicated: with the capacity and tendency thereby tn
mislead and deceive purchasers and prospective purchasers with rcfercncP.
to the composition and virtues of said soaps, and to Induce the purchase
thereof In preference to comparable products of competitors, not de·
ceptlvely characterized:
llcld, That such mlsi>rundlng, mlslubellng, and false and misleading adver·
Using, under the circumstances set forth, constituted unfair methods of
competl tlon.

COMPLAINT.
The Federal Trade Commission having reason to believe from a
preliminary investigation made by it that the Crofts & Reed Com·
pany. and the Polonia Soap Company, hereinafter referred to as tho
respondents, have been and now are using unfair methods of com·
petition in interstate commerce in violation of tho provisions of
~ection 5 of an Act of Congress entitled "An Act to create a Federal Trade Commission, to define its powers and duties, and for other
purposes," and it appearing to the Commission that a proceeding
by it in respect thereof would be of interest to the public, issues this
complaint, stating its charges in that respect on information and
belief, as follows:
PARAGRAPH 1. That respondent, Crofts & Reed Company is a corporation organized and doing business under and by virtue of tho
laws of the State of Illinois, with its office and principal place of
business in the City of Chicago in said State, and for more than
one year last past has been and now is engaged in the manufacture
and sale of soaps and toilet articl<'s; that respondent, Polonia Soap
Company, is a corporation organized and doing business under and
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by virtue of the laws of the State of Illinois with its office and
p~cipal place of business in said City and State and for more
than one year last past has been and now is engaged in the manufacture and sale of soaps and toilet articles.
PAR. 2. That respondents and each of them manufacture soaps and
toilet articles in said City of Chicago, Illinois and sell and deliver
said products to purchasers including wholesale and retail dealers
and house to house peddlers, resident at various points in various
States of the United States, by sending the products so sold from
their said place of business in the City of Chicago, State of Illinois,
into and through various States of the United States to the purchasers of said products at their several places of residence; that
in the course and conduct of their said businesses respondents and
each of them continuously have been and now are in competition with
other persons, firms and corporations engaged in the manufacture
and sale of soaps and toilet articles.
PAR. 3. That respondent, Crofts & Reed Company, in the course
of its said business sells and distributes in various States of the
United States, in the manner hereinbefore set out, certain soaps which
it calls and names "Olive Bouquet", "Olive Ca~tillo ", "Medicinal
Toilet Soap", "Peroxide Soap", "Palm Coco", "'Vitchazel Soap",
"Palmo" and "Buttermilk", respectively; that said respondent
brands each cake of each said soap with its said name and wraps and
packs the same in wrappers and boxes upon which respondent has,
in each instance, caused said name to be printed and delivers said
soaps so branded wrapped and packed to the hereinbefore mentioned
purchasers thereof; that aforesaid names so branded upon and applied to said soaps, are false, misleading and deceptive, in that said
"Olive Bouquet" soap contains no olive oil, said "Olive Castile"
soap contains no olive oil; said "Medicinal Toilet Soap" contains
no medicine and no drug, substance or agent of any curative or
remedial value whatsover; said" Peroxide Soap" contains no peroxide of hydrogen and no appreciable quantity of the peroxide of any
other element or substance; said "Palm Coco " soap contains no
palm oil, said " Palmo" soap contains no palm oil; said "Witchazel "
soap contains no appreciable quantity of witchazel nor the extract
thereof and said" Buttermilk" soap contains no buttermilk nor any
derivative thereof; that there is a general belief amongst the public
throughout the United States that soaps made of olive oil, palm oil
or a combination of said oils are of better quality and milder than
soaps made of animal fats and possess certain qualities beneficial
and emollient to the human sldn not possessed by soaps made of animal fats, that peroxide means peroxide of hydrogen, that such perox-
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ide has substantial value as a germicide, a disinfectant and a bleach,
that witchazel and buttermilk and their derivatives have each a
curative emollient and beneficial effect upon the human skin and that
soaps containing such substances or any of them have the same effect
when applied to the skin as such substances have when alone so applied; that by reason of the premises, the aforesaid false branding
by said respondent of the said soaps manufactured and sold by it
as above set out, misleads and deceives the aforesaid purchasers thereof and the vendees and prospective vendees of such purchases into
the belief that said soaps are made of and contain, respectively, the
substances set out in or indicated by aforesaid names, whereby large
number of persons, residing in various States of the United States,
including aforesaid purchasers, are induced to and do purchase said
soaps.
PAR. 4. That in connection with its aforesaid business and to further sales and induce purchases of its aforesaid falsely named and
branded soaps, respondent, Crofts & Reed Company, has caused to
be printed and sends out from its aforesaid place of business in the
City of Chicago, State of Illinois, to large numbers of persons residing at various points in various States of the United States, including aforesaid purchasers, contain catalogs describing said soaps, detailing the virtues thereof and containing printed reproductions of
the several cakes of said soaps bearing their respective names branded
upon said cakes as hereinbefore set out; that said contents of said
catalogs mislead and deceive the recipients thereof into the belief
that said soaps arc made of and contain, respectively, the substances
appearing in o:r suggested by said names; that by reason of the
premises and of the belief existing amongst the general public regarding the properties, virtues and value of aforesaid substances, as hereinbefore set out, large numbers of aforesaid persons nrc induced to
and do purchase said soaps from said respondent and said respondent delivers the soaps so purchased by sending the same from its
said place of business in the City of Chica~o, State of Illinois into
and through vn:rious States of the United States to said persons at
their several places of residence.
PAR. 5. That in the sale of its said soaps, as hereinbefore set out
respondent, Crofts & Reed Company, comes into direct competition
with other persons, partnerships and corporations who manufacture
soaps and who sell and distribute the same in interstate commerce
and who do not name and brand the soaps made by them with f11lse,
misleading and deceptive names, and further, by means of its practices hereinbefore set out, said respondent enables and causes its
dealer customers, referred to in paragraph 2 hereof, to directly
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compete, when reselling said respondent's said soaps, with dealers
engaged in selling other soaps, including dealers engaged in selling
the soaps of said other manufacturers.
PAR. G. That about the first day of July, 1921, respondent Polonia
Soap Company, acquired the entire capital stock of respondent
Crofts & Reed Company and the ownership thereof; that ever since
said acquisition respondent, Polonia Soap Company, has directed,
controlled and conducted the entire business of respondent, Crofts
& Reed Company, and has aided, abetted and participated in all
the hereinbefore alleged acts and things done by said last named
respondent and still so aids, abets and participates.
PAR. 7. That above alleged acts and things done by respondents
and by each of them constitute an unfair method of competition in
commerce within the intent and meaning of Section 5 of an Act of
Congress entitled, "An Act to create a Federal Trade Commission,
to define its powers and duties, and for other purposes," approved
September 26, 1014.
REPORT, FINDINGS AS TO TilE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress, approved
September 26, 1914, entitled "An Act to create a Federal Trade
Commission, to define its powers and duties, and for other purposes," the Federal Trade Commission issued and serv£'d a complaint upon the respondents, Crofts & Reed Company and Polonia
Soap Company, charging them with the use of unfair methods of
competition in commerce in violation of the provisions of said
act.
The respondents having filed their answer, the testimony of witnesses was taken and evidence was received, both in support of the
charges stated in the complaint and on behalf of respondents, before
an examiner of the FedC'ral Trade Commission theretofore duly
appointed, whereupon the trial examiner made his report upon
the facts with proposed findings as to the facts, to which counsel
for respondents filed exceptions.
Thereupon the matter came on for final hearing before the Commission, upon the complaint, the answer thereto, the evidence adduced, the report of the trial examiner and exceptions thereto by
respondents, briefs by counsel for the Commission and counsel for
respondents, and was orally argued by counsel, and the Commission,
having duly considered the record and Leing now fully advised in
the premises, makes this its findings us to the facts and conclusion:
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FINDINGS AS TO THE FACTS.

PARAGRAPII 1. Respondent Crofts & Reed Company is a corporation organized under and existing by virtue of the laws of the State
of Illinois, having its principal office and place of business in the
City of Chicago in said State; where for twenty years prior to 1921
it had been engaged in the manufacture of soap and toilet articles
and their sale in the several states of the United States.
(a) Respondent Polonia Soap Company is a corporation or·
ganized under and existing by virtue of the laws of the State of
Illinois, having its principal office and place of business in the City
of Chicago in said State, where it has been engaged in the manu·
facture of soap and its sale in the several states of the United States.
(b) In 1920 respondent Polonia Soap Company contracted to pur·
chase, and later did purchase, the stock of respondent Crofts & Reed
Company, and through such purchase respondent Polonia Soap Company secured and exercised full control over the assets, plants and
business of respondent Crofts & Reed Company and in 1921, and for
some time subsequent thereto, operated and conducted said business
under the trade name of Crofts & Reed Company.
(c) Respondent Polonia Soap Company, at the time of the pur·
chase by it of respondent Crofts & Reed Company stock, had an au·
thorizcd capital stock of $500,000. Said respondent Polonia Soap
Company, through its attorney of record in open hearing in this proceeding, announced that it was turning its business over to Crofts
& Heed Company and was winding up its affairs. Hespondent
Crofts & Reed Company, sometime prior to March 22, 1923, the date
of the hearing in this proceeding, increas<'d its capital stock to $GOO,OOO which it is exchanging for the stock of respondent Polonia Soap
Company, and respondent Crofts & Rc<'d Company is now conduct·
ing, and through its attorney of record in op<'n hearing in this pro·
ceeding has expressed the intention of hereafter conducting, in its
own name, the business heretofore conducted at the times named
herein Ly respondent Crofts & Reed Company and at the times men·
tioned h<'rein by Polonia Soap Company.
PAR. 2. Uespondents as above set forth have been and the re·
spondent Crofts & Reed Company is now engaged in the manufac·
ture of soaps and toilet articles in the City of Chicago, State of
Illinois, and the sale and deli,·ery of such products to purchasers in
many of, if not all, the several states of the United States, and such
products in the course of such sale and delivery are transported from
respondents' place of business in said City of Chicago to, into and
through the several states of the United States to purchasers in their
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several places of residence. In the course and conduct of their said
business as hereinabove set forth, respondents have been and are in
competition with other persons, partnerships, firms, and corporations
in the manufacture and sale of soaps and toilet articles.
(a) Prior to November 1, 1922, respondents, in the course of said
business as hereinabove set forth, sold their products to purchasers
who were dealers at wholesale and to other purchasers who were
dealers at retail, and also to house-to-house peddlers. Said sales to
said peddlers were made by the so-called mail order method, includi!lg the advertising of the products and the mailing out of catalogues,
the receiving by respondents of orders by mail and the shipping out
of said products to said peddlers who in turn sold said products by
house-to-house canvass or by such other methods as such peddlers
employ. About November 1, 1922, said respondents sold said mail
order branch of their business to 'Vestern Products Company of
Chicago, a sales agency. Respondents, through their attorney of
record in open hearing in this proceeding, have announced their intention of issuing no catalogues hereafter, nor selling hereafter to
purchasers other than wholesale or retail dealers, giving ~s reasons
for such determination the fact that dealers would not purchase the
products of respondent while they sold by the mail order method,
and that respondents have contracted with such dealers not to sell by
·
such methods hereafter.
PAR. 3. Respondents, in the course of their said business as hereinabove set forth, sell and distribute in many of, if not all, the several
states of the United States soaps which they designate as "Olive
Bouquet", " Olive Castile", "Medicinal Toilet Soap ", "Peroxide
Soap", "Palm Cocoa", "'Vitch Hazel Soap", "Palmo" and "Buttermilk Soap", respectively. Each cake of such soap and each wrapper and each carton containing such soaps are branded with the
brand name of the soap involved.
(a) Said soap designated by respondents as "Olive Bouquet Toilet Soap" and described in their catalogue as "A pure vegetable oil
soap" contains 5 to 10 per cent of olive oil, the bulk of its fatty ingredients being cocoanut oil and tallow. It is not a pure vegetable
oil soap.
(b} Said soap designated by respondents as "Olive Castile" contains from 5 to 10 per cent olive oil, the bulk of the fats used in the
manufacture of said soap being cocoanut oil and tall?w. It is ~ot
an olive castile soap. The olive oil used in the makmg of "Ohve
Bouquet" and "Olive Castile" soaps is not tested for purity, is of
low grade and may be impure, containing cottonseed oil, so that the
actual olive oil content in these soaps may be less than 5 per cent.
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(c) Said soap designated by respondents as "Medicinal Toilet
Soap" contains no medicament. Its manufacture by respondents
was discontinued about one year prior to the date of the hearing
in this proceeding, March 22, 1923.
(d) Said soap designated .by respondents as "Peroxide Soap"
contains no peroxide. Pero4ide of hydrogen in small quantities is
placed in the soap at the time of manufacture but, as is welllmown
to respondents, it disintegrates leaving in the soap no medicinal ingredient.
(e) Said soap designated by respondents as "'Vitch Hazel Soap"
contains no witch hazel when placed upon the market, the alcohol~
an essential element of the small amount of witch hazel placed in
the soap at the time of manufacture, having evaporated and disappeared.
(f) Said soap designated by respondents as "Buttermilk Soap"
contains no buttermilk when ready for market, although a small
amount of buttermilk powder or powdered buttermilk is placed
therein at the time of manufacture.
(g) Said soap formerly designated by respondents as "Palm
Cocoa" and now designated by them as "Victory Palm", had for
its fatty acid content five per cent palm oil, fifteen per cent cocoanut
oil, and the balance tallow.
PAR. 4. The use by respondents as set forth in paragraph 3 hereof
of the term "Olive Bouquet Toilet Soap" in connection with
the catalogue statement "A Pure vegetable oil soap", has the tendency and capacity to mislead and deceive purchasers of said soap
in the belief that its fatty ingredient was olive oil only and such belief may be an inducement to the purchase of said soap.
(a) The use of the term" Olive Castile" as set forth in paragraph
3 hereof, applied to soap containing fatty ingredients other than
olive oil, has the tendency and capacity to mislead and deceive pur·
chasers of said soap into the belief that its fatty ingredient was olive
oil only and such belief may be an inducement to the purchase of said
soap.
(b) The use of the term " Medicinal Toilet Soap " as set forth in
paragraph 3 hereof, has the capacity and tendency to mislead
and deceive purchasers into the belief that such soap has medicinal
qualities which would add to the value of said soap.
(c) The use by the respondents of the terms "Peroxide Soap,"
':"Witch Hazel Soap" and "Buttermilk Soap" has the capacity and
tendency to mislead and deceive purchasers into the belief that said
soaps actually contain the respective ingreuients thus named or in·
dicated and that such ingredients, because of qualities healing or
soothing to the skin, would add to the value of said soaps.
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(d) The use by respondents of the term "Palm Cocoa" or any
combination of words which included the word "palm" or the word
"cocoa" as a brand name for soap, has the capacity and tendency to
mislead purchasers into the belief that the fatty acid content of such
soap is entirely composed of the oil or oils indicated by such branu
name.
PAR. 5. Purchasers of soaps, especially women, consider soaps containing olive oil as their fatty ingredient to be more desirable for
toilet use than soaps made from animal fat, so that the use of the
term "Olive" tends to aid in the sale of such soap. Olive oil is far
more expensive than the animal fats used in soap making.
PAR. 6. Prior to No'lember 1, 1923, respondents, as an inducement
in the sale of their said soaps, printed and circulated in the several
states of the United States catalogues listing their soaps designated
and described as hereinabove set forth, with cuts of the bars of said
soaps and their wrappers and containers. Such circulars listed, described, and advertised" Olive Bouquet,"" Olive Castile,"" Medicinal
Toilet," "Peroxide," "'Vitch Hazel" and like brands of soaps sold
by respondents, to an extent, had the capacity and tendency to mislead
and deceive purchasers and prospective purchasers into the belief
that said soaps so listed had the virtues implied or suggested by the
names under which such soaps were listed, thus tending to induce
persons to purchase such soaps rather than soaps of other manufacturers, of like quality not thus deceptively listed, designr..ted or
advertised.
CONCLUSION,

That the practice of the respondents as set forth in the foregoing
findings as to the facts are in the circumstances therein set forth, unfair methods of competition in interstate commerce in violation of
the provisions of an Act of Congress, approved September 26, 1914,
entitled "An Act to create a Federal Trade Commission, to define its
powers and duties, and for other purposes."
ORDER TO CEASE AND DESIST,

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of the
respondents, the testimony and the evidence, the trial examiner's
report upon the facts and the exceptions thereto, and upon the briefs
anu argument of counsel, and the Commission having made its findings as to the facts and its conclusion that the respondents have violated the provisions of Section 5 of an Act of Congress approvetl
September 26, 1!>14, entitled "An Act to create a Federal Trade
Commission to define its powers and duties, and for other pur'
poses,"
•

.
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Now, therefore, it is ordered, That the respondents, Crofts & Reed
Company, and Polonia Soap Cpmpany, their officers, directors, repI'esentatives, agents and employes cease and desist,
(1) From employing or using as labels or brands on soap sold by
them, the fatty ingredient of·which is not composed entirely of olive
oil, or on the wrappers and containers in which such soap is delivered to customers, the word "Olive" alone or in combination with
any other word or words, unless accompanied by a word or words
designating the constituent elements other than olive oil constituting
in part the fatty ingredient of the soap (e. g., "Olive Oil, Cocoanut
Oil and Tallow Base";" Olive Oil and Tallow Base") or by a word
or words otherwise clearly indicating that the fatty ingredient of
such soap does not consist entirely of olive oil (e. g., "5 per cent
Olive Oil Base"}.
(2} From employing or using as labels or brands on soap sold by
them, which contains no medicament, or on the wrappers or containers in which such soap is delivered to customers the word "Medicinal" alone or in combination with any other word or words.
(3) From employing or using as labels or brands on soap sold by
them, or on the wrappers or containers in which such soap is delivered to customers, the word "Peroxide," "Buttermilk," or "'VitchIlazel," either alone or in combination with another word or words,
which soap when purchased by the consumer in the usual and regular course of commerce, contains none of the ingredient or ingredients indicated by such labels or brand names.
( 4) From employing or using as labels or brands on soap sold by
them, the fatty ingredient of which is not composed entirely of palm
oil or on the wrappers or containers in which such soap is delivered
to customers, the word "Palm," either alone or in combination with
any other word or words unless accompanied by a word or words
designating the material other than palm oil, constituting in part
the fatty ingredient of the soap (e. g., "Palm Oil, Cocoanut Oil and
Tallow Base"; "Palm Oil and Tallow Base") or by a word or
words otherwise clearly indicating that the fatty ingredient of the
soap does not consist entirely of palm oil (e. g.," 5 per cent Palm Oil
Dase ").
It is further ordered, That the respondents shall file with the
Federal Trade Commission, within ninety days from the date of
this order, their report in writing, stating the manner and form in
which this order has been conformed to and shall attach to such report two copies of all circulars, advertisements, devices or labels distributed or displayed to the public by the respondents in connection
with the sale of their product in interstate commerce subsequent to
the date of this order.
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FEDERAL TRADE COMMISSION

v.
OCCIDENTAL OIL CORPORATION ET AL.
COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION ll
OF AN ACT OF CONGRESS APPllOVED SEP'l'E:.\WER 26, 1914,

Docket 931-0ctober 19, 1!)23.
SYLLABUS.

Where a corporation organized for the osteusible purpose of drilling oil wells
on leased lands, and certain individuals, its organizers, in promoting the
sale of its stock, represented to stockholders, purchasers, and prospective
purchasers that production of oll from said corporation's wells warranted
dividends of 10% a month and that disbursements then being made were
such dividends: the fact being that no profits or earnings properly applicable to dividends, or any other purpose, accrued to said corporation from
such wells, which were operated at a loss and finally relinquished to the
original lessor, and such so-called dividends were furnished by one of said
individuals out of his personal funds or from funds secured from the
sale of his personal stock: with the result that the ImbUe was thereby
deceived and misled and induced to purchase said stock at a premium in
excess of its pur value :
Held, That such misrepresentations, under the circumstances set forth, constituted an unfair method of competition.

COMPLAINT.
Acting in the public interest pursuant to the provisions of an Act
of Congress, approved September 2G, 1914, entitled, "An Act To
create a Federal Trade Commission, to define its powers and duties,
and for other purposes," the Federal Trade Commission charges that
the Occidental Oil Corporation, T. Frank Smith, W. R Charles and
L. J. Robling, hereinafter referred to as respondents, have been and
are using unfair methods of competition in commerce in violation of
the provisions of Section 5 of said Act, and states its charges in that
respect as follows:
PARAGRAPH 1. The Occidental Oil Corporation is a corporation
organized under the laws of the State of Delaware in May, 1920, with
a capitalization of $500,000.00, divided into 10,000 shares having a
par value of $50.00 each by respondents, T. Frank Smith, ,V, R.
Charles and L. J. Robling, for the purpose of drilling and developing oil wells in the State of Texas, and the said respondent, T. Frank
Smith, was elected President, the said respondent,
R. Charles,
Vice-President, and the said respondent, L. J. Robling, Secretary
and Treasurer, at the first meeting of the board of directors of said
corporation. The principal office of said respondent corporation is
in the city of Washington, District of Columbia, and its field office
is located at Mexia, Texas.
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PAR. 2. Ever since the organization of said respondent corporation, the respondents, T. Frank Smith, W. R. Charles and L. J.
Robling, have been and are now engaged in soliciting orders for and
selling shares of the said respondent corporation, and in the course
of such solicitation said respondents have made and still make use
of statements contained in letters, circulars, maps and other literature setting forth information and representations concerning the
oil leases, properties, assets and prospects of said corporation, which
said respondents send from the city of Washington, District of
Columbia, to numerous prospective purchasers at their several places
of residence in the various States of the United States and which
statements and assertions are made by said respondents, T. Frank
Smith, W. R. Charles and L. J. Robling, directly to prospective
purchasers of said shares of stock in the District of Columbia and
elsewhere throughout the several States of the United States. Upon
receiving orders for aforesaid shares of stock in respondent corporation as a result of such solicitation, said respondents fill or otherwise furnish the same by sending certificates for said shares of stock
so purchased from the said city of Washington, District of Columbia,
to the purchasers thereof at their several places of residence in the
District of Columbia and in the various States of the United States.
PAR. 3. The statements, assertions and representations made by
the said respondents, T. Frank Smith, '\V. R. Charles and L. J.
Robling are contained in the aforesaid letters, circulars, maps and
other literature used in soliciting as above set forth contain numerous
false and misleading assertions concerning the properties, assets,
oil production and prospects of said corporation, amongst which
are assertions to the effect that the purchasers of shares of stock
in said corporation will receive dividends of ten per cent per month
until all the initial payment for the stock has been paid; thnt the
corporation owns producing wells or interests therein and is producing oil in sufficient quantities and thus making sufficient earnings
to cover the payment of said ten per cent dividend out of earnings;
and that the corporation is drilling for oil amidst wells producing
great quantities of oil and is shortly to start drilling wells in such
territory; and that the existing earnings from producing wells
nnd the excrptionally good prospects of finding large quantities
of oil in the near future through drilling operations assure an
income to the owners of such shares of stock; whereas, in truth
and in fact, the corporation did not own producing wells or have
interests in producing wells which produced oil in sufficient quantities to meet the expenses of production, and is not now making
any net earnings whatsoever, and the only monies out of which
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the corporation ever could or can now pay dividends on its said
shares of stock were and are monies derived from the sales of
such shares of stock, and the leases owned by respondent were not
located in what was known as proven territory. The aforesaid false
and misleading a!)sertions and representations have the capacity
and tendency to mislead and deceive the public into the belief that
the purchase of the aforesaid shares of stock is a safe and profitable investment; that a return of ten per cent monthly would be
realized by the stockholders; that the corporation owned producing oil wells or interests therein from which it derived profits and
earnings more than sufficient to pay, and out of which are and
will be paid the said ten per cent monthly dividend upon all the
said shares of stock sold and to be sold, and sufficient to provide
further dividends on such shares; and that the corporation is now
drilling and intends in the near future to commence drilling oil
wells in territory under conditions which practically as,<;ure the
additional production of large quantities of oil and consequently the
payment of large additional profits and dividends to the holders
of said sl1ares of stock.
PAn. 4. Wl1en marketing the shares of capital stock of respondent corporation, the respondents and each of them are in competition with other persons, partnerships and corporation in marketing
the capital stock and shares of beneficial interest of oil companies
and enterprises engaged in interstate commerce.
PAR. 5. The above alleged acts and things done by respondents
are all to the prejudice of the public and respondents' competitors and
constitute unfair methods of competition in commerce within the intent and meaning of Section 5 of an Act of Congress, entitled, "An
Act' to create a Federal Trade Commission, to define its powers and
duties, and for other purposes," approved September 26, 1914.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress approved September 26, 1914, the Federal Trade Commission issued and served a
complaint upon the respondents, the Occidental Oil Corporation, a
corporation, T. Frank Smith, President, ,V. R. Charles, Vice-President, and L. J. Robling, Secretary and Treasurer, individually and
as officers of the Occidental Oil Corporation, charging them with
unfair methods of competition in commerce in violation of the provisions of said act.
The respondents having entered their appearance herein by their
attorneys, Etheridge, McCormick and Bromberg of Dallas, Texas,
and filed answer, hearing was had and evidence introduced before an
examiner of the Commission theretofore duly appointed, in support
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of the complaint and on behalf of respondents. Thereafter and on
May 2, 1923, the examiner duly filed his report upon the facts.
And thereupon this proceeding came on for final hearing and
counsel for the Commission and for the respondents, having submitted briefs, and argument of counsel for the Commission having
been heard, counsel for respondents having failed to appear for oral
argument, though duly notified of the time and place designated
therefor, and the Commission having duly considered the record and
being now fully advised in the premises, and being of the opinion
that the methods of competition in question are prohibited by said act,
makes this its report, stating its findings as to the facts and conclusion.
FINDINGS AS TO TilE FACTS,

1. Respondent, Occidental Oil Corporation, was incorporated May 27, 1020, by respondents, T. Frank Smith, ,V, R.
Charles, and L. J. Robling, and ever since has been and now is a
corporatlon organized and existing under and by virtue of the laws
of the State of Delaware, with a capitalization of $500,000.00, represented by 10,000 shares each of par value of $50. Its purpose was
represented to be drilling oil wells on various leases owned by the
respondent corporation in the State of Texas. The principal office
of the company was located in the City of 'Vashington, in the District of Columbia, until some time in September 1021, when it was
removed to .Mexia, in the State of Texas.
PAR. 2. Immediately after the organization of the respondent,
Occidental Oil Corporation, respondents T. Frank Smith, W. R.
Charles, and L. J. Hobling, individually and in conjunction with
each other, but at all times under the control and direction of respondent, T. Frank Smith, commenced an active campaign to sell
shares of stock in the company. As an inducement to invest therein,
they, and each of them, represented personally and by agents, to
purchasers and to prospective purchasers of stock that their money
would Le refunded to them out of the first proceeds from the production of oil. Dy means of this representation the respondents
sold, and delivered the certificates thereof, by mail and otherwise,
from its office in 'Yashington in the District of Columbia, about 600
shares of 2,000 shares theretofore set apart as treasury stock, to persons residing in the District of Columbia, Virginia and New York.
Some time late in August or early in September 1020, certain wells
in Wichita County, Texas, in which the respondent, Occidental Oil
Corporation, owned a partial interest, began to produce oil in small
quantities. Thereupon, under direction of the individual respondents, it returned to its shareholders the money theretofore invrsted
by them in the stock, approximately $30,000.00, with the false repre·
PARAGRAPH

OCCIDENTAL OIL CORPORATION ET AL.

475

479

Findings.

sentation that the money so returned was a dividend derived from
production of oil out of the wells of the Occidental Oil Corporation,
and that such production was sufficient to support monthly dividen~s thereafter at the rate of 10 per cent.
During the period
following this action, running from September, 1920, to May, 1921,
respondent Occidental Oil Corporation, actually distributed among
its shareholders six so-called dividends, each at the rate of ten per
cent per month, amounting in the aggregate to $114,101.00. These
payments were each and all falsely represented as proceeds from the
production of oil by the company. In the meantime, while these
so~called dividends were in process of distribution, increased efforts
were made by respondents to dispose of the stock of respondent
corporation and as a basis for their selling activities respondent
called attention of all purchasers and prospective purchasers to the
falsely so-called earnings and dividends of the company.
PAR. 3. The representations that the money returned to shareholders on account of their original investment was derived from
the production of oil; that such production was sufficient for monthly
dividends of ten per cent, and that six so-called dividends during the
period when respondents were engaged in vigorous efforts to sell
the stock of the Occidental Oil Corporation, were supplied from the
production of oil were each and all false and had the capacity to
mislead and deceive and they, and each of them, did mislead and
deceive the public, or that portion thereof which purchased .stock
of the Occidental Oil Corporation, into the belief that it owned producing oil wells, the earnings of which had supplied the funds for
the successive so-called dividends. By means of these representations, the r~spondents sold the remaining 1,400 shares of treasury
stock and 400 shares of the individual stock of respondent, T. Frank
Smith, which were sold by the Occidental Oil Corporation on its
own account and as treasury stock. The 2,000 shares of treasury
stock sold by respondents returned to the company a premium of
$72,750.00 abo,·e par, or in the aggregate $172,750.00. The 400 shares
of individual stock ofT. Frank Smith sold by the company as treasury stock and on its own account realized double par, or $40,000.00.
In truth and in fact the gross amount of money. which the Occidental Oil Corporation received from production of its wells during
the period when said so-called dividends were being distributed
among stockholders of the respondent company and its stock offered
for sale and sold to the public, or from any other source than the
sale of its capital stock, was the sum of $7,852.19. No profits or
earnings of any kind, applicable to dividends or to any other purpose, accrued to the Occidental Oil Corporation from the oil wells
80727°-25-VOL ~32
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which were so represented as the basis and source of each and all
of its so-called dividends.. On the contrary, from the commencement
of their production to the final relinquishment of the wells to the
original lessor by respondent corporation, the wells were operate.d at
a loss, which loss itself exceeded the amount of money disbursed
as dividends by the company. The money, approximately $30,000
returned to shareholders, as well as the money applied to the successive dividends which followed, was furnished by respondent T.
Frank Smith out of his own personal funds or from the sale of his
individual stock in respondent, Occidental Oil Corporation.
CONCLUSION.

That the practices of respondent, Occidental Oil Corporation, T.
Frank Smith, W. R. Charles and L. J. Robling, under the conditions
and circumstances described in the foregoing findings of fact, are
unfair methods of competition in commerce and constitute a violation of the act of Congress approYed September 2G, 1914, entitled
"An Act To create a Federal Trade Commission, to define its powers
and duties, and for other purposes."
ORDER TO CEASE AND DESIST,

This proceeding having been heard upon the complaint of the
Commission, the answer of respondents, testimony and evidence, and
argument of counsel, and the Commission having made its findings
as to the facts with its conclusion that the respondents, Occidental
Oil Corporation, T. Frank Smith, ,V, R. Charles and L. J. Robling
have violated the provisions of the Act of Congress approved
September 2G, l!H4, entitled, "An Act To create a Fcdeml Trade
Commission, to define its powers and duties, and for other purposes.''
It is now ordered, That the respondent Occidental Oil Corporation,
T. Frank Smith, W. R. Charles, and L. J. Robling, and their
agents, do cease and desist from directly or indirectly making any
false or misleading statements or representation concerning the resources, oper~tions, production, profits, earnings, disbursements,
dividends, progress, or prospects of the respondent Occidental Oil
Corporation, or of any other corporation, association, or partnership,
in connection with the sale or offering for sale in int£'rstate commerce
of the stock or other security of the respondent Occidental Oil Corporation, or of any other corporation, association or partnerships.
It is f'urther ordered, That said respondents Occidental Oil Corporation, T. Frank Smith, ,V, H. Charles, and L. J. Uobling, shall
within forty ( 40) days from the date of service of this order file
with the Commission a report setting forth in detail the manner and
form in which they have complied with the order of the Commission
herein set forth.
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FEDERAL TRADE COMMISSION

v.
MAX DAER AND A. DAER, PARTNERS DOING BUSINESS
UNDER THE NAME AND STYLE OF DAER BROTHERS.
CO:UPLAINT IN TilE l\IATTER OF TilE ALLEGED VIOLATIONS OF SECTION

u

OF AN ACT OF CONGRESS APPROVED SEPTEl\lBER 26, 1914.

Docket lOG:>-Octoher l!l, 1923.
SYLLAilUS.

Where a firm engagQd In the manufacture and sale of a product not composed
wholly of genuine shellac gum dissolved In alcoho~. In competition with
concerns which correctly lal>eled, advertised and repl'esented their products In respect of composition, labeled, advertised and sold the same under
the name " l\Iongol Shellac" as genuine shellac; with the effect of deceivIng a sul>stantlal part of the purchasing public with reference to the
composition thereof and with the capacity and tendency therel>y to Induce
its purchase:
lleld, That such misbranding, and false and misleading advertising, under
the circumstances set forth, constituted an unfair method of competition.

COMPLAINT.
Acting in the public interest pursuant to the provisions of an Act
of Congress approved September 2G, 1914, entitled" An Act to create
a Federal Trade Commission, to define its powers and duties, and for
other purposes," the Federal Trade Commission charges that l\lax
Baer and A. llaer, partners, doing business under the name and
style llaer Brothers, hereinafter referred to as respondents, have
Lel'n and are using unfair methods of competition in commerce in
violation of the provisions of Section 5 of said Act, and states its
charges in that respect as follows:
PARAGRAPH 1. Respondents are partners doing business under the
trade name and style of llaer Brothers, and are engaged in the manufacture of paints, varnishes and allied products and the sale thereof to
wholesale and retail dealers throughout the United States. They own
and operate a factory for the manufacture of said products in the City
of Stamford in the State of Connecticut, and a depot for the storage
and shipment of said products in the City and State of New York.
They ship their products from said factory to said depot and thereafter upon making sales to dealers in various States of the United
States they cause said products to be transported from said depot in
the City and State of New York into and through other States of
the United States to said purchasers at their respective points of
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location. In the course and conduct of their said business the respondents are in competition with other individuals, partnerships
and corporations similarly engaged in the manufacture and/or sale
of paints, varnishes and allied products in interstate commerce.
PAR. 2. Shellac or shellac varnish, as commercially known, is a
product composed solely of genuine shellac gum dissolved in alcohol,
and is so understood by jobbers, dealers and the purchasing public.
PAR. 3. The respondents, in the course and conduct of their said
business, manufacture and sell, and for more than one year last
past have manufactured and sold to jobbeJ;s, dealers and the purchasing public, in commerce as aforesaid, throughout the States of
the United States by means of traveling salesmen, advertisements
and otherwise, a product not composed wholly of genuine shellac gum
dissolved in alcohol, which product the respondents represent to the
purchasers thereof to be pure shellac or shellac varnish, and which
product and the containers thereof they label, brand and advertise
as "Mongol Shellac" without indicating in any way whatever on
such labels, brands and advertisements that such product contains
any other gum, ingredient or substitute for gum, than genuine
shellac gum. The said representations concerning said product and
the labels, brands and advertisements upon the containers thereof
are false and misleading and have the capacity and tendency to
mislead and deceive the purchasers thereof, the trade and purchasing
public, into the belief that such product so represented, labeled,
branded and advertised by respondents, is composed wholly of
genuine shellac gum dissolved in alcohol and to induce said purchasers to purchase same in that belief.
PAn. 4. A large number of respondents' competitors referred to
in paragraph 1 hereof sell and distribute throughout the United
States shellac varnishes represented, advertised, branded and
labelled as such, which said varnishes aro composed of shellac gum
dissolved in al0ohol and contain no other gum or rosin.
PAR. 5. The above alleged acts and things done by respondents
are all to the prejudice of the public and respondents' competitors,
and constitute unfair methods of competition in commerce within
the intent and meaning of Section 5 of an Act of Congress entitled
"An Act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes," approved September 26, 1914.
REPORT, FINDINGS AS TO THE Ii'ACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress, approved September 2G, 1914, the Federal Trade Commission issued and served
a complaint upon the respondents, Max Daer and A. Daer, copart-
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ners, doing business under the name and style of Baer Brothers,
charging them with the use of unfair methods of competition in
commerce in violation of the provisions of said act.
The respondents having filed their answers and entered their appearances herein, and made, executed and filed an agreed statement
of facts in which it is stipulated and agreed by respondents that
the Federal Trade Commission shall take such agreed statement of
facts as the facts in this case, and in lieu of testimony, and proceed
forthwith to make its findings as to the facts, and such order as it
may deem proper to enter therein without the introduction of testimony, or the presentation of argument in support of same, and the
Federal Trade Commission being now fully advised in the premises,
makes this its findings as to the facts and conclusion.
FINDINGS AS TO TIIE FACTS.
PARAGRAPII 1. Respondents are partners doing business under the
trade name and style of Daer Brothers and are engaged in the manufacture of paints, varnishes and allied products and the sale thereof
to wholesale and retail dealers throughout the United States. They
own and operate a factory for the manufacture of said prod1,1cts in
the city of Stamford, in the State of Connecticut, and a depot for
the storage and shipment of said products in the city and State of
New York. They ship their products from said factory to said
depot and thereafter upon making sales to dealers in various States
of the United States they cause said products to be transported from
said depot in the city and State of New York into and through other
States of the United States to said purchasers at their respective
points of location. In the course and conduct of their said business
the respondents are in competition with other individuals, partner~hips and corporations similarly engaged in the manufacture and/or
sale of paints, varnishes and allied products in interstate commerce.
PAR. 2. Shellac or shellac varnish, as commercially known, is a
product composed solely of genuine shellac gum dissolved in alcohol, and is so understood by jobbers, dealers and the purchasing
public.
PAn. 3. The respondents, in the course and conduct of their said
business, manufacture and sell, and for more than one year last
past have manufactured and sold to jobbers, dealers and the purchasing public, in commerce as aforesaid, throughout the States of
the United States by means of traveling salesmen, advertisements
and otherwise, a product not composed wholly of genuine shellac
gum dissolved in alcohol, which product the respondents represent
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to the purchasers thereof to be pure shellac or shellac varnish, and
which product and the containers thereof, they label, brand and
advertise as "Mongol Shellac" without indicating in any way whatever on such labels, brands and advertisements that such product
contains any other gum, ingredient or substitute for gum, than
genuine shellac gum, copies of which labels are hereto annexe1.l
and made a part hereof.
PAR. 4. .A large number of respondent's competitors referred to
in paragraph 1 hereof sell and distribute throughout the Unitecl
States shellac varnishes represented, advertised, branded and labelled as such, which said varnishes are composed of shellac gum dissolved in alcohol and contain no other gum or rosin.
PAR. 5. That the brands, labels and advertisements containing
the words "Mongol Shellac" used by the respondents upon the
containers of the product manufactured, sold and shipped by them
as set forth in the foregoing findings are false, and have the capacity and tendency to, and do, mislead and deceive a substantial
part of the purchasing public into the belief that such product, so
labeled, branded and advertised by the' respondents is composed
solely of genuine shellac gum dissolved in alcohol, and to induce
said rrorchasers to purchase same in that way.
CONCLUSION.

The practices of the said respondents under the conditions and
circumstances described in the foregoing findings are unfair methods
of competition in commerce and constitute a violation of the Act of
Congress, approved September 26, 1914, entitled "An Act to create
a Federal Trade Commission, to define its powers and duties, and for
other purposes."
ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answers of the respondents, and the statement of facts agreed upon by the respondents and counsel for the Commission, and the Commission having
made its findings as to the facts. with its conclusion that the respondents have violated the provisions of the Act of Congress, approved September 26, Hll4, entitled "An Act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes,"
It is now ordered, That the respondents, Max Daer and A. Daer,
c~opartners doing business under the name and style of Baer Broth-
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ers, and each of them, their agents, representatives, servants and
employees, cease and desist:
(1) From directry or indirectly employing or using on labels or
as brands for varnish not composed wholly,.one hundred per cent, of
shellac gum cut in alcohol, or on the containers in which the varnish
is delivered to customers, the words" Mongol Shellac" or the word
" Shellac" alone or in combination with any word or words unless
accompanied by a word or words clearly and distinctly setting forth
the substance, ingredient or gum of which the va.rnish is composed
with the percentages of all such substances, ingredients or gums
therein used clearly stated upon the label, brand or upon the containers (e. g., " Shellac substitute," or "Imitation Shellac," to be
followed by a statement setting forth the percentages of ingredients
or gums therein used).
(2) From using or displaying in circulars or advertising matter
used in connection with the sale of its products in interstate commerce, except when such products contain one hundred per cent
shellac gum cut in alcohol, the words "Mongol Shellac" or the word
" Shellac" alone or in combination with any other word or words
unless accompanied by a word or words clearly and distinctly setting
forth the substance, ingredient <>r gum of which the varnish is composed with the percentages of all such substances, ingredients or gums
therein used clearly stated (e. g., "Shellac substitute," or "Imitation
Shellac," to be followed by a statement setting forth the percentages
of ingredients or gums therein used).
It is further ordered, That the respondent shall file with the Federal Trade Commission, within sixty days from the date of this or·
. der, its report in writing, stating the manner and form in which this
order has been conformed to and shall attach to such report two
copies of all circulars, advertisements, devices or labels distributed
or displayed to the public by the respondent in connection with the
sale of its product in interstate commerce subsequent to the date of
this order.
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FEDERAL TRADE COMUISfSION

v.
J. D. SMILEY, DOING llU:SINESS UNDER THE NAME AND
STYLE OF DIXIE TAILORS.
COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION
OF AN ACT OF CONGRESS APPROVED SEPTEliBER 26 1 1914.

~

Docket 1059-0ctober 23, 1923.
SYLLABUS.

Where an individual conducting a tailoring business, in sollcltlng customers
on the installment plan falsely represented that customers would be organized into groups or forty-eight members each, the name of one of
whom would be selected by chance, or in consideration of services rendered in the way of securing new customers or otherwise, each week, to
receive a suit without further vayment or obligation; the fact being that
selections were made arbitrarily and not as a reward for services rendered, were made from customers as a whole without any such grouping
as represented, and were far fewer in number than called for by the plan
so held out; with the result that large numbers of customers were thereby
secured:
Held, That the holding out or such raise inducements to purchase, under the
circumstances set forth, constituted an unfair method or competition.

COMPLAINT.
Acting in the public interest, pursuant to the provisions of an Act
of Congress approved September 26, 1914, entitled "An Act to create
a Federal Trade Commission, to define its powers and duties, and for
other purposes," the Federal Trade Commission charges that J. D.
Smiley, doing business und~r the trade name and style of "Dixie
Tailors," hereinafter referred to as respondent, has been and is using
unfair methods of competition in interstate commerce in violation of
the provisions of Section 5 of said Act, and states its charges in that
respect as follows :
PARAGRAPH 1. Respondent is an individual owning and conducting a men's tailoring establishment under the name and style" Dixie
Tailors," in the Westory Building, City of 'Vashington, in the District of Columbia. Respondent is engaged in the business of selling
men's clothing to residents of the said District in competition with
other individuals, partnerships and corporations similarly engaged
in said District.
PAR. 2. For more than a year last past, in the conduct of his said
business, respondent has solicited customers among the residents of
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said district, by means of certain agents employed by respondent" for
that purpose and by him denominated solicitors. By and through
said agents respondent has offered and does offer to make and sell
to each customer, for the sum of $48.00, a suit of clothing from
cloth chosen by the customer, to be paid for by such customer in 48
weekly payments of $1.00 each, payable in advance, upon the following terms, conditions and representations: That upon the completion of said 48 weekly payments, or when said total sum of $48.00
has been so paid, respondent will make or cause to be made, and will
deliver to such customer, the suit so chosen by him as above set out;
that ~he customers so secured by respondent are to be grouped by
him into clubs of furty-eight members each, and that as to each such
club; upon the initial payment of one dollar ($1.00) by each customer, respondent will select the name of one customer to whom the
suit of clothlng_cT10sen by such customer under· the agreement above /,
set out will be made and delivered without further charge or pay- ;/
me~r than the payments made by such customer under the
advance payment plan above set out prior and up to the time of his
S!!._ld selection, and that each week thereafter, for a period of 47
weeks, respondent will similarly select and deliver a suit to one of
the remaining customers in each such club until all have secured
suits; that such customer will be selected by responJent in consideration of and in return for services theretofore rendered by such
customer to respondent, which said services respondent represents to
Le the securing by such customer of other customers for respondent,
or the doing of such other things as may be requested by respondent
or by him considered sufficient to justify such selection. In some
instances said agents have represented that said weekly selections are
made by lot or chance. By means of such offer, respondent has, in
the past, secured, and still secures, a large number of customers in the
District of Columbia, each of whom agrees to purchase a suit upon
the terms and conditions above set out, and from time to time respondent has arbitrarily, and not as a reward for any service rendered,
selected the name of a customer to whom respondent has delivered a
suit of clothing free of any further charge or payment other than the
payments made by such customer under the advance payment plan
abo\Ce set out prior and up to the time of his said selection. Respondent has not divided said customers into groups or clubs of 48
members each, or in any other denomination, and has not made a
Weekly selection from each such group, in fulfillment of the representations hereinbefore set out; but on the contrary, has made random selections from time to time from among all the customers, and
fiaid nctual selections have been and are many less in number than the
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number provided for by said representations, all with the result that
said customers have not had an equal chance to be selected as above
set out, and the majority of said customers have paid and still pay
the entire, or substantially e_ntire, amount of $48.00 for the suits
purchased by them under the weekly payment plan hereinbefore
set out.
P .AR. 3. The above alleged acts and things done by respondent
are all to the prejudice of the public and respondent's competitors,
and constitute unfair methods of competition within the intent
and meaning of Section 5 of an Act of Congress entitled "An Act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes," approved September 26, 1914.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress approved Sep·
tember 26, 1914, entitled "An Act to create a Federal Trade Com·
mission, to define its powers and duties, and for other purposes,"
the .Federal Trade Commission issued and served complaint upon
the respondent herein, J. D. Smiley, doing business under the name
and style of the Dixie Tailors, charging him with the use of unfair
methods of competition in violation of the provisions of said act.
The respondent having entered his appearance and filed his answer
and a stipulation of facts having been agreed upon by and between
W. II. Fuller, Chief Counsel for the Federal Trade Commission, and
counsel for the respondent, thereupon this proceeding came on for
final hearing before the Commission, and the Commission having
fully considered the record, and being now fully advised in the
premises, makes this its findings as to the facts and conclusion.
FINDINGS AS TO TilE FACTS.

P.ARAGRAPII 1. Respondent, J.D. Smiley, doing business under the
name and style of Dixie Tailors, is an individual, owning and con·
ducting a tailoring establishment and operating same under the
name and style set out above, in the City of Washington, District
of Columbia. In the course and conduct of his business respondent
is in competition with ot.her partnerships, corporations and indi·
vicluals similarly engaged.
PAR. 2. For more than one year last past, in the course and con·
duct of his said business, respondent has solicited customers among
the residents of the District of Columbia by means of certain agents
employed by him for that purpose and by him denominated as so·
licitors. By and through said agents respondent has offered and
does offer to make and sell to each customer for the sum of $18 a
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suit of clothing from cloth cho.:en by the customer, to be paid for
by such customer in forty-eight weekly payments of $1 each, pay.able in 'hdvance, upon the following terms, conditions and representations: That upon completion of the said forty-eight weekly payments or when said total sum of $48 has been paid, respondent will
make or cause to be made, and will deliver to such customer the suit
so selected by him as set out above; that the suctomers secured by respondent are to be grouped by him into groups of forty-eight members, and that as to each such club, upon the initial payment of $1
by each customer, respondent will select the name of one customer
for whom the suit of clothing chosen by such customer under the
agreement above set out will be made and delivered without further
charge or payment other than the payments made by such customer
under the advance payment plan above set out, prior and up to the
time of its said selection, and that each week thereafter for a period
of forty-seven weeks, respondent will similarly select and deliver a
suit to one of the remaining customers in such club until all have
secured suits. The customer will be selected by respondent in consideration of and return for services theretofore rendered by such
customer to respondent, which said services [it] represents to be the
securing by such customer of other customers for respondent, or the
doing of such things as may be requested by respondent, or by him
(•onsidered sufficient to justify such selection. In some instances the
agents or respondent have represented to prospective customers that
said selections were made by lot or chance. lly means of such ofl'er
respondent has in the past s~ured a large number of customers in
the District of Columbia, each of whom agreed to purchase a suit
upon the terms and conditions above set out, and from time to time
respondent has arbitrarily, and not as a reward for any services
rendered, selected the name of a customer to whom it has delivered
a suit of clothing free of any other ch&.rge or payment other than
terms made by such customers under the advance payment plan as
set out above. Prior and up to the time of the said selection respondent has not divided said customers into groups of clubs of
forty-eight members each, or in any other denomination, and has
not made weekly selections from each group in fulfillment of such
representations hereinbefore set out; but, on the contrary, has made
weekly selections from among all the customers and said actual selections have been and are many less in number than the number
provided for by the said representation, with the result that said
customers have not the chance represented to be selected as above
set out, and the majority of such customers have paid the entire, or
substantia1ly the entire amount of $18 for the suits purchased by
them under the weekly payment plan he:etofore set out.
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CONCLUSION.

The practices of said respondent, as set forth in the findings as to
the facts are unfair methods of competition in commerce and con:
stitute a violation of an Act of Congress approved September 26,
1914, entitled "An Act to create a Federal Trade Commission, to define its powers and duties, and for other purposes."
ORDER TO CEASE AND DESIST,

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer herein and
the stipulation of facts heretofore filed, the Commission having made
its findings as to the facts and its conclusion, that th@ respondent has
violated the provisions of an Act of Congress approved September
26, 1914, entitled, "An Act to create a Federal Trade Commission, to
define its powers and duties, and for other purposes;"
It is now ordered, That respondent, J. D. Smiley, doing business
under the name and style of Dixie Tailors, his agents, solicitors, representatives, servants, and employees do cease and desist from directly
or indirectly:
( 1) Falsely representing through his agents or by or through any
other means whatsoever, to his customers or prospective customers,
his method of marketing his merchandise in commerce, and especially
from(2) Falsely representing through his agents or by or through any
other means whatsoever to his prospective customers that in the sale
of suits of clothing customers would be divided into clubs or groups
of forty-eight persons each, and that from such clubs or groups each
week the name of a person would be drawn or otherwise selected by
choice to receive a suit of clothing without further charge or payment(3) From representing to customers or prospective customers that
under respondent's plan of marketing his merchandise each and every
customer would have an equal chance or opportunity with other
customers in a selection and designation for those who were to receive
a suit of clothing at a price under the full payment of $48, 'when in
truth and in fact no equal chance or opportunity is given.
It is further ordered, That respondent within GO days after the
service upon it of this order file with the Commission a report in
writing setting forth in detail the manner and form in which he has
complied with the order to cease and desist heretofore set forth.

V. VIVAUDOU, INC.
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FEDERAL TRADE COMMISSION

v.
V. VIVAUDOU, INC.
COMPLAINT IN THE liATTER OF THE ALLEGED VIOLATION OF SECTION 5 OF
AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914.

Docket 802--()ctober 30, 1923.
SYLLABUS.

Where a corporation engaged In the manufacture and sale of toilet preparations,
in pursuance of a plan for the maintenance of resale prices on its products;
In cooperation with its retailer and jobber customers
(a) 1\Iade it generally known to the trade that it expected and required its
vendees to maintain and enforce the resale prices, which it suggested;
(b) Solicited and secured from its vendees names of price cutters, and urged
and sought to secure by coercion the 'observance by them of such prices;
(c) Threatened to, and did, refuse to sell to price-cutters;
(d) Exacted promises and assurances from offenders as a condit:on of further
supplying them with its products;
(e) Promised dealers who reported names of price-cutters, that it would no
longer supply them ;
(f) Listed the names of price-cutters as dealers who would not be supplied
pending the giving of satisfactory assurances o:l future observance of
desired prices and delayed and held up their orders ;
(g) Entered into and attempted to enter into informal arrangements with
dealers for the maintenance by them of the desired resale prices, as a
condition of 011ening accounts, and/or of continuing to fill orders;
With the result that tlwse who would not so coopernte were prevented from
securing Its products at less than at standard uniform prices, which wet·e
substantially maintained, and with the capacity and tendency to constrain
all dealers handling its products to sell the same uniformly at resale prices
fixed by It, to prevent such dealers from securing the same at such lower
prices as they might deem adequate or warranted by their respective selling
costs and efficiency, and thereby to hinder and suppress all competition In
the wholesaling and retailing thereof:
lleld, That such a system of resale price maintenance, under the circumstances
set forth, constituted an unfair method of competition.
CO~IPLAINT.

Acting in the public interest pursuant to the provisions of an Act
of Congress, approved September 26, 1914, entitled, "An Act to
Cr~;?ate a Federal Trade Commission, to define its powers and duties,
and for other purposes," the Federal Trade Commission charges that
V. Vivaudou, Incorporated, hereinafter referred to as respondent,
has been and is using unfair methods of competition in interstate
commerce m violation of the provisions of Section 5 of said Act,
and states its charges in that respect as follows:
PARAG({APII 1. Respondent is a corporation organized under the
laws of the State of Delaware with its main office and principal place
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of business in the City of New York, State of New York. Respondent at all times hereinafter mentioned has been and still is
engaged in the manufacture of toilet articles and the .sale thereof to
wholesale and retail dealers throughout the United States. It
causes its said products when 'so sold to be transported from its said
place of business in the City of New York to said purchasers at
points in various States of the United States. In the course and
conduct of its said business, respondent is in competition with other
individuals, partnerships and corporations similarly engaged in the
manufacture and/or sale of toilet articles in interstate commerce,
and with the trade generally.
PAR. 2. In the year 1921 respondent fixed certain specified standard prices at which its said products should be resold by the purchasers thereof including jobbers, wholesalers and retailers, and
adopted and employed and still employs a system for the maintenance and enforcement of said resale prices wherein respondent
secured and still secures the co-operation of aforesaid dealer-customers and other persons in the course whereof respondent has employed and still employs the following means, amongst others, by
which it and those cooperating with it, as above set out, undertake
to prevent other persons obtaining respondent's products at less than
said standard uniform resale prices:
(a) l\fakes it generally known to the trade by letters, personal
interviews and by other means that it expects and requires said
vendees to maintain and enforce said resale prices;
(b) Solicits and secures from said vendees reports of the
names of dealers who fail to observe and maintain said resale
prices, and upon obtaining such reports urges the offenders to
cease selling below said prices, and seeks to coerce said offenders
into maintaining said resale prices by methods of intimidation
ami coercion as hereinafter set out;
(c) Threatens to refuse to sell and docs refuse to sell its
products to dealers who fail to observe and maintain said resale
prices or who sell to others who fail to maintain same;
(d) Exacts promises and assurances from said offenders that
they will thereafter maintain said resale prices as a condition of
further supplying them with its said products;
(e) Causes the names of such offenders or purported offenders
to be enrolled on lists which it keeps for that purpose as purchasers who are not to be supplied with its products until they
give assurances or otherwise satisfy respondent that in the
future they will maintain the same, and takes various measures
to prevent all dealers thus enrolled from obtaining further shipments of its products until it has received such assurances or
satisfaction;
·
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(f) Enters and attempts to enter into informal arrangements,
agreements and undertakings with dealers including said
offenders for the maintenance by them of said resale prices
as a condition of opening accounts with said dealers or of continuing to fill their orders for its products;
(g) Urges dealers to enter into agreements amongst themselves to maintain said resale prices;
(h) Seeks information concerning, and applies coercion as
set out in the foregoing specifications to, dealers who sell to other
dealers who fail to maintain said resale prices.
PAR. 3. The above aUeged acts and things done by respondent
had and still have the capacity and tendency to constrain all dealers
handling respondent's products to uniformly sell the same at said
prices fixed by respondent, to prevent said dealers from selling said
products at such less prices as they might and may deem to be adequate ·or warranted by their respective selling costs and efficiency
and hence to hinder and suppress all competition in the wholesaling
and retailing of said products. Respondent's said practices therefore
tended and still tend to restrain the natural flow of commerce 'and
the freedom of competition in the channels of interstate trade.
PAR. 4. The above alleged acts and things done by respondent are
all to the prejudice of the public and respondent's competitors and
constitute unfair methods of competition in commerce within the
intent and meaning of Section 5 of an Act of Congress, entitled,
"An Act To create a Federal Trade Commission, to define its powers
and duties, and for other purposes," approved September 26, 1!>14.

REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress approved September 2G, l!H4, the Federal Trade Commission issued and served a
complaint upon the respondent, V. Vivaudou, Inc., charging it with
unfair methods of competition in commerce in violation of the provisions of said act.
The respondent having entered its appearance and filed its answer
herein and having entered into a stipulation in writing as to the
facts, in which stipulation it is admitted that certain of the matters
and things alleged in said complaint are true in the manner and form
therein set forth. Thereupon this proceeding came on for final hearing; and the Commission being duly advised in the premises and
upon consideration thereof, makes this its report stating its findings
as to the facts and conclusion :
FINDINGS AS TO THE FACTS.
PARAGRAPH 1. Respondent, V. Vivaudou, Inc., is a. corporation
organized and existing under and by virtue of the laws of the State

•
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of Delaware, with its main office and principal place of business in
the City of New York, State of New York. Respondent at all times
hereinafter mentioned has been and still is engaged in the manufacture of toilet preparations and in the sale thereof to wholesale and
retail dealers throughout the. United States. It causes its products,
when so sold, to be transported from its said place of business in the
City of New York to said purchasers at points in various different
States in the United States. In the regular course and conduct of its
said business, respondent is in competition with other individuals,
partnerships and corporations similarly engaged in the manufacture
andjor sale of toilet preparations in interstate commerce and with
the trade generally.
PAR. 2. In the regular course and conduct of its said business, and
for several years last past, respondent from time to time has issued
and still issues to the trade, lists wherein are set out the prices of the
various toilet preparations manufactured by it, at which prices
respondent desires its products to be sold to the ultimate users
thereof. These lists are also used as the base prices from which discounts are allowed by respondent to retail dealers and jobbers on
their purchases from respondent. The said lists have been and are
circulated by respondent throughout the entire trade.
PAR. 3. On or about January 1, 1921, respondent adopted and
there·after employed a system for the maintenance and enforcement
of said suggested resale prices, wherein respondent secured the cooperation of its customers, both retail dealers and jobbers, and by
which method and system, respondent and those cooperating with it,
undextook to prevent and did prevent other persons from obtaining
respondent's products at less than said standard uniform resale prices.
In carrying out said method and system, respondent and those cooperating with it as above set out employed, amongst others, the
following means:
(a) Made it generally known to the trade by letters, personal
interviews and by other means that it expected and required said
vendees to maintain and enforce said suggested resale prices;
(b) Solicited and secured from said vendees, reports of the names
of retail dealers who failed to observe and maintain said suggested
resale prices, and upon obtaining such reports, urged the offenders to
cease selling below said resale prices 'and sought to coerce said offenders into maintaining said resale prices by methods as hereinafter set
out;
(c) Threatened to refuse to sell and did refuse to sell its products
to dealers who failed to observe and maintain said r('sale prices and
who were objectionable to respondent for other reasons;
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(d) Exacted promises and assurances from said offenders that

they would thereafter maintain said resale prices as a condition of
further supplying them with its said products;
(e) Gave assurances and promises to de·alers who reported names
of said offenders that no further supplies would be sold to those
dealers whose names were so reported;
(/) Caused the names of such offenders to be enrolled on lists which
it kept for that purpose as purchasers who were not to be supplied
'\yith its products until they gave assurance or otherwise satisfied respondent that they would there'after maintain the suggested prices.
Orders from dealers whose names appeared on said lists were delayed or held up partly because they were selling below the suggested
resale prices and partly for their credit and other business reasons;
(g) Entered into and 'attempted to enter into informal arrangements, agreements and undertakings with dealers for the maintenance by them, of said resale prices as a condition of opening
accounts with said dealers or of continuing to fill their orders.
PAn. 4. As a result of respondent's activities as described in paragraph 3 above, the suggested prices on respondent's products were
substantially maintained in some districts during the first six months
of 1921.
PAn. 5. On or about the first day of July, 1921, at a meeting of the
board of directors of respondent, by informal action of the directors, it was decided that no effort to control resale prices should
thereafter be made except that resale prices should be suggested to
customers by price lists in the same manner as theretofore had been
done.
PAR. 6. The above acts and things done by respondent had the
capacity and tendency to constrain all dealers handling respondent's
products to sell same uniformly at said resale prices fixed by respondent, to prevent said dealers from selling said products at such
differeht prices as they might deem to be adequate or warranted by
their respective selling costs and efficiency, and hence to hinder and
suppress all possible competition in the wholesaling and retailing
of said products. Respondent's said practices tended to restrain the
natural flow of commerce and the freedom of competition in the
channels of interstate trade.
CONCLUSION.

The above practices of saiJ respondent, under the conditions and
circumstances described in the foregoing findings, are unfair methods of competition in interstate commerce and constitute a. violation
36727°-25-VOL 6--33
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of Section 5 of the Act of Congress, approved September 26, 1914,
entitled, "An Act to create a Federal Trade Commission, to define
its powers and duties, and for other purposes."
ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of respondent, and agreed statement of fact filed herein, and the Commission
having made its findings as to the facts and its conclusion that the
respondent has violated the provisions of an Act of Congress, entitled "An Act to create a Federal Trade Commission, to define its
powers and duties, and for other purposes,"
It ia now ordered, That the respondent, V. Vivaudou, Inc., its officers, agents, representatives, servants, and employees, do cease and
desist from adopting and employing, or attempting to employ, any
cooperative system or method, whereby respondent or its officers,
agents, representatives, servants, or employees, undertake to prevent
others from obtaining respondent's products at less than the prices
designated by it, and more particularly, from carrying out any said
system or method by the following means:
(a) Securing from its customers or others names of dealers who
do not observe the resale prices fixed by respondent;
(b) Enrolling the names of dealers so reported or who come to its
attention otherwise, upon lists of undesirable purchasers, who are
not to be supplied with its products until they furnish satisfactory
assurances of their purpose to maintain such prices in the future;
(c) Securing or attempting to secure assurances from other dealers
that they will observe the resale prices on respondent's products as
fixed by it;
(d) Giving assurances to dealers that others who do not observe
rspondent's fixd resale prices will be cut off from further supplies of
respondent's goods, and requesting cooperation and support in such
a course of action; .
(e) Threatening to refuse to sell or refusing to sell dealers who
sell to others who do not observe the resale prices fixed by respondent;
(f) Attempting to establish and enforce its resale prices by any
other equivalent cooperative means.
It ia further ordered, That respondent, V. Vivaudou, Inc., shall,
within thirty (30) days after service of this order, file with the Commission a statement showing in detail the manner and form of re·
spondent's compliance with said order.
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FEDERAL TRADE COl\fMISSION

v.
AJAX ROPE COMPANY, INC.
COMPLAINT IN THE MA'l"I'ER OF THE ALLEGED VIOLATION OF SECTION II
OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914,

Docket 945-0ctober 30, 1923.
SYLLABUS.

Where a corporation engaged In the sole of rope, made for It under contract
by another concern, falsely represented In Its advertising, letters, business
cards, tags, stencils, and otherwise that 1t was the manufacturer of said
rope; with the result that tbe trade and public were deceived and misled
and purchasers were Induced to buy such rope in the belief that they were
buying directly from the manufacturer thereof and thereby saving the
profits of a middleman:
Held, That such misrepresentation, under the circumstances set forth, constituted an unfair method of competition.

COMPLAINT.
Acting in the public interest pursuant to the provisions of an Act
of Congress, approved September 26, 1914, entitled, "An Act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes," the Federal Trade Commission charges
that the Ajax Rope Co., Inc., hereinafter referred to as respondent,
has been and is using unfair methods of competition in interstate
commerce in violation of the provisions of Section 5 of said Act,
and states its charges in that respect as follows:
PARAGRAPH 1. Said respondent is a corporation organized under
the laws of the state of Delaware with its principal office and place
of business in the city of New York in the state of New York. It
is now and at all times hereinafter mentioned has been engaged in
the business of buying and selling various kinds of rope, cable and
twine, and in the course of said business sells said products to wholesale and retail dealers throughout the several states and causes said
products when sold, to be transported from their place of. manufacture in the city of Brooklyn, state of New York, to the purchasers .
thereof at points in the various states of the United States. In the
course and conduct of its said business said respondent is in competition with other individuals, partnerships and corporations engaged
in the sale of said products in interstate commerce.

_
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PAR. 2. Said respondent, in the course of its business as described

in paragraph 1 hereof, causes said products sold by it to be manufactured by a manufacturer in Brooklyn, New York, according to
said respondent's orders and specifications, and in the solicitation for
purchasers of said products, said respondent advertiseg in prominent
magazines and newspapers having interstate circulation, on letterheads, circular letters and business cards that said respondent is
the ":Makers of Manila, Sisal, Wire and Marline covered rope,"
and also "Makers of Werwell Drilling Cables " and also causes to
be inserted in certain daily papers Eil:atements to the effect that said
respondent operates " mammoth rope factories " in Brooklyn, New
York, and has laboratories and an engineering department in connection with its said factories and uses other language to lead the
reader to believe that said respondent is a manufacturer of said
products when ag a matter of fact the said respondent does not own,
operate or control any factory engaged in the manufacture of rope,
cable or twine, but on the other hand buys from said manufacturer
on order as hereinbefore set forth.
PAR. 3. The words "Makers of Manila, Sisal, 1Vire and Marline
Rope" and " Makers of ·werwell Drilling Cables'" signify and are
understood by a substantial part of the trade and purchasing public
to mean that said respondent is a manufacturer of said products and
the use of said words and the other statements by said respondent,
as described in paragraph 2 hereof, is calculated to and has the
capacity and tendency to mislead and deceive many among the trade
and the purchasing public and to induce them to purchase the said
products of the said respondent in the belief that said respondent
owns, controls or operates a factory in which it manufactures the
products sold by it and that persons buying from said respondent are
buying directly from the manufacturer of said products and thus
saving the profits of the middlemen.
PAn. 4. There are a number of manufacturers of rope, cable and
twine who are in competition with said respondent in the sale and
distribution of said products in interstate commerce. There are also
a number of wholesale distributors of said products who do not advertise or ·otherwise indicate to the public that they are manufacturers of said products.
PAn. 5. The above alleged acts and things done by respondent are
all to the prejudice of the public and respondent's competitors and
constitute unfair methods of competition in commerce within the
intent and meaning of Section 5 of an Act of Congress, entitled "An
Act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes," approved September 26, 1914.
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REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress approved September 26, 1914, the Federal Trade Commission issued and served
a complaint upon the respondent, Ajax Rope Company, Inc., charging it with the use of unfair methods of competition in commerce,
in violation of the provisions of said act.
The respondent having entered its appearance by its attorney
and filed its answer herein, hearings were had and evidence was
thereupon introduced in support of the allegations of the said complaint and on behalf of said respondent, before an examiner of the
Federal Commission theretofore duly appointed.
And thereupon this proceeding came on for final hearing, and the
Commission, having heard argument of counsel and duly considered
the record, and being now fully advised in the premises, makes this
·
its findings as to the facts and conclusion:
FINDINGS .AS TO THE FACTS.

PARAGRAPH 1. The respondent, Ajax Rope Company, Inc., is a
corporation organized, existing, and carrying on business since J anuary 1, 1920, 1mder and by virtue of the laws of the State of Delaware, with its principal office in the City of New York, State of
New York. It is engaged in the purchase of rope and the sale
thereof to jobbers and dealers, and the public generally throughout
the several States of the United States. It causes the rope so sold
to be shipped from its place of manufacture in the City of Brooklyn,
State of New York, to said customers at various points in the
several States of the United States. In the regular course and conduct of its business respondent is in competition with other persons,
partnerships and corporations, similarly engaged in the sale of rope
to jobbers, dealers, and the public generally.
PAR. 2. On January 31, 1920, respondent entered into a contract
with the \Vaterbury Company, a manufacturer of fiber and wire
rope with its factories in Brooklyn,_ New York, whereby it was
covenanted and agreed that the said 'Vaterbury Company was to
manufacture rope for respondent out of hemp to be supplied by respondent, and according to respondent's specifications, respondent
agreed to pay the ·waterbury Company certain rates _[ler pound for
all rope so manufactured. Respondent had and has no control over
the said ·waterbury Company, its employees, methods of manufacture, or business policies, nor does respondent own or operate
any plant or factory for the production of rope, but depends for its
entire supply upon the rope manufactured by the Waterbury Company under the terms of the said contract.
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PAR. 2. Said respondent, in the course of its business as described
in paragraph 1 hereof, causes said products sold by it to be manufactured by a manufacturer in Brooklyn, New York, according to
said respondent's orders and specifications, and in the solicitation for
purchasers of said products, said respondent advertises in prominent
magazines and newspapers having interstate circulation, on letterheads, circular letters and business cards that said respondent is
the "Makers of Manila, Sisal, Wire and Marline covered rope,"
and also " Makers of W erwell Drilling Cables " and also causes to
be inserted in certain daily papers statements to the effect that said
respondent operates " mammoth rope factories " in Brooklyn, New
York, and has laboratories and an engineering department in connection with its said factories and uses other language to lead the
reader to believe that said respondent is a manufacturer of said
products when as a matter of fact the said respondent does not own,
operate or control any factory engaged in the manufacture of rope,
cable or twine, but on the other hand buys from said manufacturer
on order as hereinbefore set forth.
PAn. 3. The words "Makers of Manila, Sisal, Wire and Marline
Rope" and " Makers of Werwell Drilling Cables." signify and are
understood by a substantial part of the trade and purchasing public
to mean that said respondent is a manufacturer of said products and
the use of said words and the other statements by said respondent,
as described in paragraph 2 hereof, is calculated to and has the
capacity and tendency to mislead and deceive many among the trade
and the purchasing public and to induce them to purchase the said
products of the said respondent in the belief that said respondent
owns, controls or operates a factory in which it manufactures the
products sold by it and that persons buying from said respondent are
buying directly from the manufacturer of said products and thus
saving the profits of the middlemen.
PAn. 4. There are a number of manufacturers of rope, cable and
twine who are in competition with said respondent in the sale and
distribution of said products in interstate commerce. There are also
a number of wholesale distributors of said products who do not advertise or •otherwise indicate to the public that they are manufacturers of said products.
PAR. 5. The above alleged acts and things done by respondent are
all to the prejudice of the public and respondent's competitors and
constitute unfair methods of competition in commerce within the
intent and meaning of Section 5 of an Act of Congress, entitled "An
Act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes," approved September 26, 1914.
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REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress approved September 26, 1914, the Federal Trade Commission issued and served
a complaint upon the respondent, Ajax Rope Company, Inc., charging it with the use of unfair methods of competition in commerce,
in violation of the provisions of suid act.
The respondent having entered its appearance by its attorney
and filed its answer herein, hearings were had and evidence was
thereupon introduced in support of the allegations of the said complaint and on behalf of said respondent, before an examiner of the
Federal Commission theretofore duly appointed.
And thereupon this proceeding came on for final hearing, and the
Commission, having heard argument of counsel and duly considered
the record, and being now fully advised in the premises, makes this
·
its findings as to the facts and conclusion:
FINDINGS AS '.fO THE FACTS.
PARAGRAPH 1. The respondent, Ajax Rope Company, Inc., is a
corporation organized, existing, and carrying on business since J anuary 1, 1920, tmder and by virtue of the laws of the State of Delaware, with its principal office in the City of New York, State of
New York. It is engaged in the purchase of rope and the sale
thereof to jobbers and dealers, and the public generally throughout
the several States of the United States. It causes the rope so sold
to be shipped from its place of manufacture in the City of Brooklyn,
State of New York, to said customers at various points in the
several States of the United States. In the regular course and conduct of its business respondent is in competition with other persons,
partnerships and corporations, similarly engaged in the sale of rope
to jobbers, dealers, and the public generally.
PAR. 2. On January 31, 1920, respondent entered into a contract
with the ·waterbury Company, a manufacturer of fiber and wire
rope with its factories in Brooklyn, New York, whereby it was
covenanted and agreed that the said Waterbury Company was to
manufacture rope for respondent out of hemp to be supplied by respondent, and according to respondent's specifications, respondent
agreed to pay the ·waterbury Company certain rates rer pound for
all rope so manufactured. Respondent had and has no control over
the said 1Vaterbury Company, its employees, methods of manufacture, or business policies, nor does respondent own or operate
any plant or factory for the production of rope, but depends for its
entire supply upon the rope manufactured by the 1Vaterbury Company under the terms of the said contract.
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PAR. 3. Respondent procures its supply of hemp through an individual broker, John C. Waterbury, who is also secretary and
treasurer of the said Waterbury Company, and who buys all the
hemp that is used by the sa~d Waterbury Company in the manufacture of rope for all its trade, including respondent. The hemp
purchased for respondent is delivered to the factory of the ·waterbury Company and stored with other hemp, and only such hemp as
is actually used in the rope delivered to respondent is paid for by
it. Said 'Vaterbury makes no charge for such services as purchaser
of hemp. Respondent sends its orders for rope direct to the superintendent of the "\Vaterbury factory, and he thereupon causes such
rope to be manufactured and placed at the disposal of respondent.
PAR. 4. In the regular course and conduct of its business, respondent has represented and caused to be represented by means of
advertisements, in publications having an interstate circulation, by
letters, business cards, tags, ~tencil marks, and otherwise, that it was
and is the manufacturer or maker of the rope sold and offered for
sale by it. As a result of said representations, purchasers are led to
believe and do believe that respondent is the maker or manufacturer
of the rope which it sells, and are induced to purchase rope from respondent under the belief that they are purchasing direct from the
manufacturer thereof, who is responsible for its actual construction,
and also that they are therefore saving the profits of a middleman.
PAR. 5. Many large consumers of rope prefer to buy, and do buy,
their supplies of rope directly from manufacturers, and several such
consumers have purchased respondent's rope, under the belief that
they were buying from the manufacturer thereof. There are a number of concerns which actually make the rope which they sell, and
which compete with respondent.
PAR. G. The said representations that respondent is the manufacturer of the rope which it sells and offers for sale are false and
are calculated to, and do, mislead and deceive the trade and the public
generally.

CONCLUSION,

The above practices of said respondent under the conditions and
circumstances as set forth in the foregoing findings of fact, are unfair methods of competition in commerce and constitute a violation
of the Act of Congress approved September 26, 1914, entitled "An
Act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes."
ORDER TO CEASE AND DESIST,

This proceeding having been heard upon the complaint of the
Commission, the answer of respondent, the testimony and evidence,
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and the argument of counsel, and the Commission having made its
findings as to the facts with its conclusion that respondent, Ajax
Rope Company, Inc., has violated the provision of an Act of Congress approved September 26, 1914, entitled "An Act to create a
Federal Trade Commission, to define its powers and duties, and for
other purposes,"
It ia now ordered, That respondent, its officers, agents, representatives and employees, cease and desist from representing or causing
to be represented, by advertisements, labels, tags, stencil marks, circulars, verbal statements, or in any other manner1. That the respondent, Ajax Rope Company, Inc., is the
maker or manufacturer of the rope which it sells and offers for
sale, unless and until said respondent shall engage in the manufacture of such rope; or
2. That the respondent, Ajax Rope Company, Inc., is the
maker or manufacturer of the rope which is made for it by the
Waterbury Company of the City of Brooklyn, State of New
York, either by virtue of contract obligations or in any other
manner.
It ia further ordered, That respondent, Ajax Rope Company, Inc.,
shall within sixty (60) days from the date of service of this order
upon it, file with the Commission a report setting forth in detail
the manner and form in which it has complied with the order of
the Commission herein set forth.
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FEDERAL TRADE COMMISSION
v.
BRO,VN-PHELPS HOSIERY COMPANY.
COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION II
OF AN ACT OF CONGRESS APrROVED SEPTEMBER 26, 1914.

Docket 10G3- October 30, l!l23.
SYLLABUS.

Where a corporation engaged ln the manufacture and sale to wholesale and
retail dealers of hosiery, in competition with concerns which correctly
branded, labeled, and advertised their products In respect of composltlon,
sold hosiery composed of silk and vegetable fibre, branded, labeled and advertised as " Special Thread Silk Iloslcry," " Silk," " Special Sllk,"
" Ladles' Plated Silk nose": with the capacity and tendency thereby to
mislead and deceive the trade and the purchasing public with reference
to tile composition of said goods and to induce the purchase thereof:
Held, That the sale of goods branded, labeled and advertised as above set
forth constituted an unfair mP.thod or competition.

COMPLAINT.
Acting in the public interest pursuant to the provisiOns of an
Act of Congress, approved September 26, 1914, entitled, "An Act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes," the Federal Trade Commission char~s that
the Brown-Phelps Hosiery Company, hereinafter referred to as respondent, has been and is using unfair methods of com~tition in
interstate commerce in violation of the provisions of Section 5 of
said Act, and states its charges in that respect as follows:
P ARAGRArn 1. Respondent is a corporation organized under the
laws of the State of Pennsylvania with its principal place of business
in the City of Philadelphia in said State. It is engaged in the manufacture of hosiery and the sale thereof to wholesale and retail dealers located at points in various States of the United States. It
causes said hosiery when so sold to b<4 transported from its said
principal place of business at Philadelphia, Pennsylvania, into and
through other States of the United States to said purchasers at their
respective points of location. In the course and conduct of its said
business respondent is in competition with other individuals, partnerships and corporations similarly engaged in the manufacture
and/or sale of hosiery in interstate commerce and with the trade
generally.
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PAR. 2. For about a year last past respondent has packed certain
hosiery manufactm~ed and sold by it to aforesaid dealers and consisting partly of silk derived from the cocoon of the silk worm and
partly of vegetable fibre and material other than such silk, in containers bearing labels upon which appear the words" Special Thread
Silk Hosiery" or other phrases representing said hosiery to be composed of such silk without disclosing the fact that said hosiery is in
part composed of vegetable fibre or other material not derived from
the cocoon of the silk worm. Respondent further adrertises said
hosiery to the trade in various trade publications and magazines,
and in correspondence and dealings with its dealer customers respondent uses price lists, catalogues and other trade literature in
which respondent causes said hosiery to be listed and designated as
"Silk," "Special Silk," "Ladies Plated Silk Hose," and by other
similar designations representing said hosiery to be made of such
silk and without disclosing the fact that said hosiery is composed in
part of vegetable fibre and other material not derived from the cocoon of the silk worm.
PAR. 3. The term " silk " is used and understood by the trade
and purchasing public to meu,n a commodity derived wholly from
the cocoon of the silk worm, wherefore, respondent's use of the
aforesaid phrases containing the word " silk " in the manner and
under the circumstances set out in paragraph 2 hereof, has thd
capacity and tendency to mislead and deceive the trade and thd
purchasing public into the erroneous belief that respondent's said
hosiery is composed wholly of material derived from the cocoon of
the silk worm and containing no vegetable fibre or other material
not so derived, and to cause the trade and public to purchase said
hosiery in that belief.
PAR. 4. The above alleged acts and things done by respodnent are
all to the prejudice of the public and respondent's competitors, and
constitute unfair methods of competition in commerce within tho
intent and meaning of Section 5 of an Act of Congress entitled,
" An Act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes," approved September 2G, 1914.
REPOllT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress, approved
September 26, 1914, the Federal Trade Commission issued and served
a complaint upon the respondent, Drown-Phelps Hosiery Co.mpany,
charging it with unfair methods of competition in commerce, in
violation of the provisions of said net. Said respondent having
entered his appearance and having filed his answer to said com-
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plaint, and having entered into a stipulation in writing as to the
facts, thereupon this proceeding came on for .fillal hearing, and the
Commission being fully advised in the premises, and upon consideration thereof, makes this its report, stating its findings as to the
facts and conclusion.
FINDINGS AS TO TilE FACTS.

PARAGRAPH 1. Respondent, Brown-Phelps Hosiery Company, a
corporation organized under the laws of the State of Pennsylvania,
with its principal place of business in the city of Philadelphia, in
said State. It is engaged in the manufacture of hosiery and th<" sale
thereof to wholesale and retail dealers located at points in various
States of the United States. It causes said hosiery when so sold
to be transported froqt its said principal place of business at !)hiladelphia, Pennsylvania, into and through other States of the United
States to said purchasers at their respective points of location. In
the course and conduct of its said business respondent b in com·
petition with other individuals, partnerships, and corporations
similarly engaged in the manufacture and/or sale of hosiery \n
interstate commerce and with the trade generally.
PAR. 2. For about a year last past respondent has packed certain
hosiery manufactured and sold by it to aforesaid dealers and con·
sisting partly of silk derived from the cocoon of the silk worm and
partly of vegetable fibre and material other than such silk, in con·
tainers bearing labels upon which appear the words" Special Thread
Silk Hosiery " or other phrases representing said hosiery to be com·
posed of such silk without disclosing the fact that said hosiery is in
part composed of vegetable fibre or other material not derived from
the cocoon of the silk worm. Respondent further advertises said
hosiery to the trade in various trade publications and magazines, and
in correspondence and dealings with its dealer customers, respondent
uses price lists, catalogues and other trade literature in which re·
spondent causes said hosiery to be listed and designated as " Silk,"
" Special Silk," " Ladies J>lated Silk Hose," and by other similar
designations representing said hosiery to be made of such silk and
without disclosing the fact that said hosiery is composed in part of
vegetable fibre and other material not derived from the cocoon of the
silk worm.
PAR. 3. The term " silk " is used and understood by the trade and
purchasing public to mean a commodity derived wholly from the
cocoon of the silk worm, wherefore, respondent's use of the afore·
said phrases containing the word "silk" in the manner and under the
circumstances set out in paragraph 2 hereof, has the capacity and
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tendency to mislead and deceive the trade and the purchasing public
into the erroneous belief that respondent's said hosiery is composed
wholly of material derived from the cocoon of the silk worm and containing no vegetable fibre or other material not so derived, and to
cause the trade and public to purchase said hosiery in that belief.
PAR. 4. Competitors of respondent are engaged in selling and
shipping hosiery made of vegetable fibre and of silk similar to the
hosiery sold by respondent, which hosiery so shipped and sold by
said competitors is labeled, advertised and branded accurately and
truthfully.
CONCLUSION.

That the practices set forth in the foregoing findings as to the
facts constitute, under the circumstances therein set forth, unfair
methods of competition in interstate commerce, in violation of the
provisions of an Act of Congress, approved September 26, 1914, entitled "An Act To create a Federal Trade Commission, to define its
powers and duties, and for other purposes."
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Fcderal Trade Commission upon the complaint of the Commission, the answer of the
respondent, and the stipulation as to the facts, and the Commission
having made its findings as to the facts with its conclusion that the
respondent has violated the provisions of the Act of Congress, approved September 26, 1914, entitled "An Act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes,"
Now therefore, it is ordered, That the respondent, Drown-Phelps
Hosiery Company, its officers, agents, representatives, servants, and
employees, cease and desist from, directly or indirectly:
{1) Using as labels or brands on hosiery sold by it, or on the containers thereof, or in ad\·ertisements thereof, the word "Silk" or
any modification thereof (a) unless the hosiery on which it is used
is made entirely of silk of the silk worm, or (b) unless where the
hosiery is made partly of silk, it is accompanied by a word or words
aptly and truthfully describing the other materials of which such
hosiery is in part composed.
Respondent is further ordered to file a report in writing with the
Commission sixty (60) days from notice hereof stating in detail the
manner in which the respondent has complied with the order herein.
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FEDERAL TRADE COMMISSION

v.
HERMAN M. NEUSCHATZ AND I. M. HALPERN, CO-PARTNERS DOING BUSINESS UNDER THE TRADE NAME
AND STYLE OF PERUVIAN RUBBER CEMENT COMPANY.
COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION II OF
AN ACT OF CONGRESS APPitOVED SEPTEMBER 26, 1014.

Docket 1069-0ctober 30, 1923.
SYLLABUS.

'Vhere a corporation under the name "U-Glu, Inc." manufactured and sold
a millinery glue packed and marketed In cans the labels of which prominently displayed Its registered trade-mark consisting of the word "U-Glu"
surrounded by a wreath in connection with _the word "Trade-Mark",
which labels also contained a statement in respect of the purposes, characteristics, and use of said product; and thereafter a competitor, which had
never registered any trade name or trade-mark with the United States
Patent Office,
(a) Adopted and placed the name "Glu" surrounded by a wreath, In connection with the words "Trade-Mark", upon the labels of its product,
which It marketed and sold in containers similar in shape and size to those
or said corporation; and
· (b) Used labels which also in size and design, in the uRe of a practically
Identical statement of purposes, characteristics and use, and In the arrangement thereof upon the labels, closely resembled those of said corporation:
Held, That such simulation of trade-mark and label of a competitor, under
the circumstances set forth, constituted an unfair method of competition.

COMPLAINT.
Acting in the public interest pursuant to the provisions of an Act
of Congress, approved September 2G, 1D14, entitled, "An Act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes," the Federal Trade Commission charges
that Herman 1\f. Neuschatz and I. M. Halpern, partners doing business under the" trade name and style of Peruvian Rubber Cement
Company, hereinafter referred to as respondent, have been and are
using unfair methods of competition in interstate commerce in violation of the provisions of Section 5 of said Act, and states its charges
in that respect as follows:
P ARAGRAru 1. Respondents are partners doing business under the
trade name and style "Peruvian Rubber Cement Company" with
their principal place of business in the City and State of New York.
They are engaged in the manufacture of a certain glue or cement,
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hereinafter called millinery glue, adapted for and used in the manufacture of millinery, and the sale of said millinery glue to persons,
partnerships and corporations engaged in the millinery trade, including wholesalers and retailers of millinery supplies, and located at
points in the various States of the United States. They cause said
product when so sold to be transported from their aforesaid place
of business in the City and State of New York into and through
other States of the United States to said purchasers at their respective points of location. In the course and conduct of their said business respondents are in competition with other individuals, partnerships and corporations engaged in the manufacture andjor sale of
millinery glue and similar products in interstate commerce.
PAn. 2. Among the aforesaid competitors of respondents is U-Glu,
Incorporated, a corporation organized under the laws of the State
of New York with its principal place of business in the City of New
York in said State. Said competitor is hereinafter referred to as
the "corporation." For more than two years last past the corporation has manufactured and sold in interstate commerce, and still
manufactures and so sells, a millinery glue named by the corporation" U-Glu." During said time the corporation has used as a trademark under and in connection with which to market its said
millinery glue, a device consisting of the word U-Glu surrounded
by a wreath in connection with the words "trade-mark." During
aforesaid time the corporation has packed and marketed its said
millinery glue in cans upon which it has caused to be placed certain
labels bearing the word U-Glu and aforesaid trademark prominently
displayed together with certain statements and assertions concerning
the purposes to which said millinery glue is adapted, certain characteristics possessed by it and directions for its use. The corporation
still markets its said millinery glue packed and labelled as above set
out.
PAn. 3. In about the beginning of the year 1922 respondents
adopted for their aforesaid millinery glue the name "G L U" and
have continuously since marketed their said millinery glue under and
in connection with said name. During said time respondents have
packed and marketed their said millinery glue in cans similar in
shape and size to the cans of the corporation referred to in paragraph 2 hereof, and during said time have caused certain labels
to be placed upon said cans, which said labels closely resemble aforesaid labels of the corporation in size and design. Upon their said
labels respondents caused to be placed the word G L U in quotation
marks, and a device consisting of the word G L U surrounded by a
wreath and in connection 'fVith the words "trade mark", all in form
and uesign closely resembling the aforesaid trade-mark of the cor-
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poration. Respondents further caused to be printed upon their said
labels certain statements and assertions concerning the purposes to
which their said millinery glue is adapted, certain characteristics
possessed by it and directio:ns for its use, all practically identical
with the statements appearing upon the labels of the corporation as
set out in paragraph 2 hereof. Respondents stili market their
said millinery glue packed and labeled as above set out.
PAR. 4. The aforesaid labels attached by respondents to the cans in
which they market their millinery glue, all as set out in paragraph
3 hereof, have the capacity and tendency to mislead and deceive
the millinery trade and other purchasers and users of millinery glne
into the erroneous belief that the millinery glue manufactured and
sold by respondents is the millinery glue manufactured and sold by
the corporation, and to cause the millinery trade and said other purchasers and users, acting in said belief, to purchase the millinery
glue of respondents as and for the millinery glue of the corporation.
PAR. 5. The above alleged acts and things done by respondents are
all to the prejudice of the public and of respondents' competitore
and constitute unfair methods of competition in commerce within
the intent and meaning of Section 5 of an Act of Congress entitled,
"An Act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes," approved September 2G, 1014.
HEPORT, FINDINGS AS TO TilE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress approved September 2G, 1914, the Ji'ederal Trade Commission issued and served
a complaint upon the respondents, Herman M. Neuschatz and I. M.
Halpern, copartners doing business under the trade name and style
of Peruvian Hubber Cement Company, charging them with the use
of unfair methods of competition in commerce, in violation of the
provisions of said act.
The respondents having made, executed and filed an agreed statement of facts in which it is stipulated. and. agreed. by respondents
that the Federal Trade Commission shall take such agreed statement
of facts as the facts in this case and in lieu of testimony, and proceed forthwith upon such agreed statement of facts to make its findings as to the facts and such order as it may deem proper to enter
therein, without the introduction of testimony or the presentation
of argument in support of same, the Federal Trade Commission being now fully a<hised in the prem~ses, makes this its findings as to
the facts and conclusion:
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FINDINGS AS TO THE FACTS.

PARAGRAPH 1. That respondents are copartners doing business
under the trade name and style of "Peruvian Rubber Cement Coml'uny," having an office and principal place of business at No. 73
Fourth Avenue, Borough of Manhattan, City, County and State of
New York, and their factory at 340 Hamilton Street, Long Island
City, New York. They are engaged in the manufacture of a certain glue or cement, sometimes called millinery glue and adapted for
and used in the manufacture of millinery, and respondents are engaged in the sale of the said millinery glue to persons, partnerships
and corporations, including wholesale and retail dealers in millinery
supplies located at points in the various states of the United States
of America, some of whom are located in states other than the State
of New York. Respondents cause said millinery glue when so sold
by them to be transported from their aforesaid place of business or
factory in the State of New York to, into and through other states
of the said United States to the purchasers of said millinery glue at
their respective points of location in said other states. In the course
nnd conduct of their said business respondents are in competition
with other individuals, persons and corporations engaged in the
manufacture and sale of millinery glue and similar products in interstate commerce.
PAn. 2. That among the aforesaid competitors of respondents is
"U-Glu Inc.", a corporation organized under the laws of the
State of New York, with its principal place of business in the City of
New York in said State. Said "U-Glu Inc." for more than three
years prior to the 19th day of September l!J23, has manufactured
and sold, and still manufactures and sells to purchasers located in
various states of the said United States other than in the State of
New York, a millinery glue called "U-Glu ", and during aforesaid
time has caust>d and still causes said millinery glue called "U-Glue"
when so sold by it to be transported from the State of New York to,
into and through said other states to the said purchasers of the said
"U-Glu" at their respective points of location. Prior to, and during the aforesaid time said corporation has used the name" U-Glue"
as trade name, and said corporation caused this trade name to be
registered as a trade-mark in its said business at the United States
Patent Office in the early part of 1922, said trade-mark consisting
of the said word "U-Glu" surrounded by a wreath in connection
with the word "Trade-Mark". During the aforesaid time the said
corporation has packed and marketed its said millinery glue as aforesaid in cans upon which it has caused and still causes to be placed
certain labels bearing the said word "U-Glu" or the said trade-mark
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prominently displayed, together with certain statements and assertions concerning the purposes to which said millinery glue is adapted
and certain characteristics possessed by it, with directions for the
use of the said millinery glue.
PAn. 3. That subsequent to the use by the said corporation, "UGlu Inc.", of the trade name" U-Glu" and the trade mark" U-Glu"
as above set forth the respondents in about the beginning of the year
1922 adopted for the millinery glue manufactured and sold by them
as aforesaid the name "Glu" and have since said time caused to
be placed upon cans in which it has marketed and sold its said millinery glue as aforesaid certain labels bearing the said word "Glu"
and also the said word "Glu" surrounded by a wreath in connection
with the words" Trade-Mark." The said respondents have not now
nor during any of the aforesaid times registered the device consisting of the word "Glu" surrounded by a wreath, used by them in
connection with the words "Trade-1\Iark" with the United States
Patent Office, and respondents have no trade name or trade mark
whatsoever registered with the United States Patent Office in connection with their sale of millinery glue as aforesaid. During the
aforesaid time the respondents have packed and marketed their said
millinery glue in cans similar in shape and size to the cans of the
corporation above named, and since the early part of the year 1922
have caused certain labels to be placed upon said cans closely resembling the aforesaid labels of the corporation in size and design.
Besides the use upon their labels of the said pretended trade mark
by the respondents, and the said word "Glu ", respondents cause
their said labels to be print<:ld closely resembling the labels of the
aforesaid corporation in size and design. Respondents cause the
statemmt of the purposes for which their millinery glue is used and
the statement of the directions for its use to be printed upon their
said labels practicn1ly identical with the statements of the aforesaid
corporation which it has upon its labels regarding the purposes and
the directions for the use of its product, and the respondents have
caused the said statements and assertions to be placed upon their
labels so that their location on the labels correspond to the location
of the said similar statements of the said corporation on its labels.
Annexed to this statement of facts is one of the said labels of·the
aforesaid corporation marked "Commission's Exhibit No. 1 " 1 and
one of the labels aforesaid used by the respondents marked "Commission's Exhibit No.2 ".1
CONCLUSION.

The practices of the said respondents, under the conditions and cir·
cumstances described in the foregoing findings, are unfair methods
s Not published.

PERUVIAN RUBBER CEMENT CO.

511

Order,

506

of competition in commerce, and constitute a violation of the Act of
Congress approved September 26, 1914, entitled "An Act to create
a Federal Trade Commission, to define its powers and duties, and
for other purposes."
ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Com·
mission upon the complaint of the Commission and agreed statement
of facts made and executed by the respondents and filed herein, and
the Commission having made its findings as to the facts and its conclusion that the respondents have violated the provisions of an Act
of Congress approved September 26, 1914, entitled "An Act to create
11. Federal Trade Commission, to define- its powers and duties, and for
other purposes,"
It is now ordered, That the respondents, Herman M. Neuschatz
and I. M. Halpern, individually and as copartners doing business
under the trade name and style of Peruvian Rubber Cement Company andjor National Rubber :Mfg. Co., their agents, representatives,
servants and employees, do cease and desist from describing the
commodity known as millinery glue, manufactured and sold by respondents, by or with the name spelled "Glu" either alone or surrounded by a wreath or other device with or without connection
with the words "Trade-Mark" on any labels attached to a container
or containers or in connection with any printed matter relating to
the said commodity, dealt in by respondents known as millinery glue.
RespondPnts shall cease and desist from using labels on a container
or containers of their said product which are printed closely resembling the labels of the corporation known as" U-Glu" Inc.", in color,
size and design, and from printing upon the said labels any statement of the purposes of the use of said millinery glue' or directions
for its use, the words of which statement or the manner of their arrangement are identical or substantially identical with such statements heretofore used upon the labels of the aforesaid corporation
"U-Glu Inc."
It i8 further ordered, That the respondents, Herman M. Neuschatz and I. M. Halpern, shall, within sixty (60) days after the
service upon them of this order, file with the Commission a report
in writing setting forth in detail the manner and form in which they
have complied with the order to cease and desist hereinbefore set
forth.
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the P~Jh!"d Tank CBSE
Federal
de Commissh
customers or competitors; and falsely representiog self as agent for Ol' dealer In both the
"· Sinclair Refining Co. et al
(:llll u. s. 463).
products or competitor and the products
&ctually handled and ~otlng exorbitant
on the former; all
violation or Seaon S; and price diacrimlnation in violation
or Section 2 or the Clayton Act.
Do.
308 Ohio Cities Gas Co .••••••••••••••• ••••. do ••••••••••••••••• Leasing oil tanks, pumps, and devices for .•••• do •••••••••••••
nominal consideration, based on exclusive
or tying contracts or dealings In violation of
~oos 5 and 3 or the Federal Trade Corn·
missi<n and Clayton Acts respectively.
Do.
0
...•. do.•••••••.•••••••• ••••• do..•••••..••.••..••••••••••••••••••••••••• • •••. do•••••••••••••
324
ZIT ~~~ ~~-·c<iDC!"iiiSiiili··co·: Evaporated milk .••••• Guarao tee against price decline ••••••••••••••• • •••• do••••••••••••• Dismissed without pre)udlc
no reasons assigned; Commi !!etal.•
sioners Thompson and N
J(ent dissenting.
"It;.
ordtrtd, that the complai
372 Standard Oil Co. or Kentucky •••. Oil pumft:• tanks, Leasing oil tanks, fiumps, and devices for .•••• do •••••••••••••
herein be and the same s
nominal consider& ·on, based on exclusive
and out ts.
or tying contracts or dealings In violation of
hereby dismissed b§, reB84
or the decision of the upret e
Sections 5 and 3 of the Federal Trade Com·
Court or the United States
mission and Clayton Acts respectively.
the Pum¥ and Tank caS€
Federal rade Commissi•
"· Sinclair Refining Co. et al

V89

Peck, copanners doing hlll'iness
under the name or Paul E. Peck

trices

14

14

u

15

(:llll

15
lli
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687

Valvoline Oil Co ••••.•••••.••••... ••••• do.•••••••••••••••• .•••• do.•••••••••••••••••••••••••••••••••••••••• Answer •••••••••••
Tidewater Oil Co., Tide•att'r Oil .•••• do ••••••••••••••••• •••••do •••••••••••••••••••••••••••• ·····~······ ••••• do •••••••••••••
Sales c:n;::ration and TideI
water Oil . of 14.ass.

u. s. 463).

Do.
Do.
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~
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~

~
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23

luna

4

4

4

22

Herbert W. Brand, Harry C. Op. Linings !01' clothing ••• / Advertising falsely and misleadingly, mis- , .•••. do .•••••••••••,
branding or mislabeling, and misrepresentpenheinter. ana Edwin W.
:JJrand, nartners, doing business
lng products.
under th9 name and style ot
Bra.nd 6 Onpenheimer.
710 Tidewater Oil Co., Tidewater Oil
Sales Corporat!on.
695 Assoclal.ed Oil Co., Inc., AdeyJobnston Co., Inc., E. A. Adey,
Jr., B. B. Coleman, and B. V.
Johnston.
Carnick
Bros. Co_____________ _ Iron and steel special- Misrepresenting products.•--------------------~---·-do•••• ________ _
8:al
ties.
C. C CannaD... _________________ _
Oil stocks or shares •••• Advertising falsely and misleadingly •••••••••••••••• do ____________ _
953
695 Otto Eisenlobr & Bros. (Inc.) _____, Cigars •• _------------- Resale price maintenance •• ·------------------ Stipulation ______ _
800

No reasons assigned; dismissed
without prejudice, ColllDli!isionel' Nugent dissenting.

~~:::~~~-~~~~~~~~~j_~~~:::.~::_:~:~~~~~~~:~~~~~~~j-~~~:~~~~~~~~~~~j No ;:ns assigned.

I

Respondent has gone out ol
business.
No reasons assigned.
No reasons assigned.
Commissioner Nugent dissents.
Answer_·--------- "Charges of the complaint are
not supported by the proof."

M. T. K. Products Co., a Trust; A braslva bearing-lit- Intimidating customers and prospective CUS•
tlng compound.
tomers of competitors through vague and
1. A. Menard, John E. Burk·
general Infringement claims and threatened
helmer, B. 0. Raymond, H. P.
suits
Vogt, R. 0. Townsend, and
their suooes!!Ors, trustoeS under
aaid trust; M. T. K. Sales Corporations, and Beckley-Ralston
Co.
1uly 7
807 Athol ManufscturinK Co ••••••••• Cotton fabric---------~ Naming product misleadingly and advertising , .•••. d0------------1 No reasons assigned.
falsely and misleadingly.
Do.
767 I Wichita-Engle Oil Co., E. U. Oil shares. ____________ Advertising falsely and misleadingly---------- Trial _____________ _
17
Engle, C. T. Engle, and W. B.
Pratt.
•In addition to the Helvetia Milk Condl'nslng Co., thl're were joined In this esse ss Intervening respondents the following concerns: Northfield
Milk Products Co., Waverly Condensed Milk Co., Whltl:'hou•e Milk Products Co., Valecla Evaporated Milk Co., Van Camp Packing Co., Snohomish
Dairy Products Co., Sturtevant, Wright & Wagner Dnlry Co., Uogers lllilk Corporation, Pennsylvania Milk Products Co., Perry Packing Co., Ohio Dairy
Co., Middle States Creamery Co., Litchfield Crean1ery Co., Lulmer County Coop<'l"atlve 1\fllk Condensery Co., John F. Jelke Co., llope Condensed
Milk Co., Goshen Milk Condenf'ing Co .. Rsdo:er Conden><(>(f Milk Co., Diamond Creamery Co., Dewart Milk Products Co., Continl:'ntnl Condensed Milk Co.,
Cremo Milk Co., Brownback Condl:'nsed Milk Co., Aviston Condensed Milk Co., American Milk Co., St. Lawrence Condensed Milk Corporation, P. E.
Shsrplet!s Co., Ostman Condo>nsed Milk Co., Morey Condensery, Mohawk Condensed Milk Co., Llbbv, 1\lcNell & Libby, Indiana. Condensed Milk Co.,
Armour & Co.r Grand Ledge Milk Co., Colorado Condensed Milk Co., Alpine Evaporated Crl'am Co., Carnation Milk Products Co., Borden's Condensed
Milk Co.• Daniloh Pride Milk Products Co.• F. C. llfanAIIeld Co., Lake Mills Condensed Milk Co., Waterloo Creamery Co., Wisconsin Dairy Products
Co., Wisconsin Condensed Mllk Co., Wisconsin Butter & Cheese Co.
Re-BJ>(>ndent 111 engsb'"t!d in the export business, the complaint being under Section 6 ot the Federal Trade CommiBBion Act, u extended by Section
4 ot the Webb Act.
25
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Cases in which orders for disrontinuance or dismissal have been entered-Continued.

I

Date of Docket
order.
No.
11123.
July 31

729

Sept. 12

1008

H

728

'rl

1057

Respondents.

South Bend Bait Co ••

Charges.

Commodities.

-----------1 Fishing
tackle,
tici.al bait, etc.

artl-

Discriminating in price In violation of Sections 5 and 2 ol the F. T. C., and Clayton
Acts, respectively.

S, A. Samu~ls. L. E. Samuels, L. Cocoa and chocolate Securing business through unauthorized alteration ol customers orders.
B. Samuf'ls, Harry H. Samuel3,
preparations.
doing business under the name
and style of Cocoa Products Co.
American Safety Razor Corp...... Shaving brushes. _•• _. Advertising falsely and misleadingly and mislabeling.
Abner Frankel and Alennder Men's clothing •••••••• Bolding out false and misleading prospects of
future price concessions on articles conFrankel, partners doing busitracted lor, and meeting contract obligan('SS under the trade name and
tions unfairly.
~tyle ol The- Willard Tailoring
Co.

Answ~r.

stipulation, or trial.

I Reasons fordismissal.
discontinuance or

Answer and triaL_! This matter being before the
Commission lor consideration in connection with the
denial by the Supreme Court
ol the United States ol a writ
of certiorari in the case ol the
Commission against The
Mennen Company, Doclu.t
No. 1i06 [ Ftdtral Trade Com·
miuion v. Mtnntn Co., 262
U. 8. 759, refusing to review
the decision ol the lower court
in Mtnntn Co. v, Federal
Trade Commi88ion, 288 Fed.
774); and it appearing that
the subject matter of the
complaint herein !a1ls within
the judgment ol the Circuit
Court ol Appeals for the
Second Circuit in said case
[ M tnntn Co. v. Ftdtral Trade
Commiuion, 288 Fed. 774).
"It is hereby ordered on the
Commission's own motion,
that the orde~ to cease and •
desist herein, dated March
14, 1922 (3 F. T. C. 355), be
and the same Is hereby, revoked and that the complaint
herein be, and the same is
hereby, dismissed."
Answer ••••••••••• ! No reasons assigned.

Answer and trial .• ,

Do.

Answer·---------- Dismissed without prejudice;
no reasons assigned.
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1166 /1. B. Harri&-Mf'Iia 'l'rtm, 1. B. Oil .ohara9 and ~ / .A.dverti.sJng falsely and misleadingly and m.is- I Answer and trial. No reasons assigned.
Harri&-Merla Trust No. 2, 1. B.
itles.
representations.
Harris.
651 I Armoar & Co••••••••••••••••••••• / Butterfne,
oleomar- Tying or esclusive contracts or dealings in Answer••••••••••• The above entitled proceeding
garine, and nut marviolation or Sections 6 and 3 or the F. T. C.
coming on to be beard upon
garine.
and Clayton Acta, respectively.
the J?leadlngs and the Commission having considered
the matter and being advised
In the premises:
"It i1 ordered, That by reason
or the decision and order of
the Circuit Court of Appeals
lor the Seventh Circuit, in
the matter o! B. 8. Pearsall
Butter Company, petitioner,
••· Federal Trade Commis·
slon, respondent (October
Term, 1922, April session,
1923 [292 Fed. 720]), the com•
plaint in the above entitled
proceeding be and the same
18 hereby dismissed without
prejudice."
652
Do.
&
Oleomargarine
do ___________ _
butterine.
f>53 Downey-Farrell Co.-------------- ••••• do ••• ---------- •••••••. do ••• ------------------------------------- ••••. do--.--------Do.
Do.
f>M
~d~ ~ ~r~~t!~~&-co:::::::::: :~~=:::
:~~
~~
f>~
Do.
MQ Troco Nut Butter Co .•.••••••••••••••• do ••••••••••••••••••••• do •••• ·----------------------------------- •••.. do •••••••••••.
Do.
Do.
lJ60 FriedmRD Manufacturing Co .. - _______ do .• -------------- .•••• do •• -------------------------------------- _•••. do .•••••••••••
778 Tide Water Oil Co. and Tide Petroleum products ••• Cumuletlve rebates or discounts and price ••••• do •••••••••••• Dismissed without prejudice,
Water Oil Sales Corporation.
discrimination (the latter charged aa In
no reasons assigned, Comviolation of Section 2 o! the Clayton Act
missioner Thompson disas well as Section 6 of the F. T. C. Act).
senting.

Swift Co........................
sv

and .....dO---------------------------------------- .....
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ACTS OF CONGRESS FROM WHICH THE COM·
!fiSSION DERIVES ITS POWERS.
FEDERAL TRADE COMMISSION ACT.1
[Approved Sept. 26, 1914.]

[PuBLro-No. 203-63o CoNGREss.]
[II.

n.

15613.]

AN ACT To create a Federal Trade Commission, to dPflne Ita powera ani!
duties, and tor other purposes. ·

Sec. 1. CREATION AND ESTABLISHMENT OF THE COM·
MISSION.

Be ie enacted by the Senate and House of Representatives of the United States of America in Congress as·
rembled, That a commission is hereby created and established, to be known as the Federal Trade Commission
eomml!·
(hereinafter referred to as the commission)' which shall
be composed of five commissioners, who shall be appointed ~fnrte~r~b;.
Pr~d:
den , y an
by the President, by and with the advice and consent of with, tetho. thNct
more an
reo
the Senate. Not more than three of the commissioners fill~ ';~1• po.
shall be members of the snme political party. The first
commissioners appointed shall continue in office for terms
of three, four, five, six, and seven years, respectively,
from the date o£ the taking effect of this Act, the term of

rve

1
This al't has been annotated up to Jnly 1, 1!!21, and mny be found,
eo annotated, In Volume III ot the Comml...,lon's Reports. R«'ported de
clslons ot the courts tor the period coven'd by this volume (Feb. 14, 10::?:;,
to Nov. 4, 1023) and arising under this act are prlntl'd In full In Appendix II hereof (see ~n.(1·a, p. 559 et aeq.). Previously reportoo declslon11
Will be found 11et fortll In Appendix II of Volumes II, III, IV, and V of
the Commhlslon'a R!'Portll.
It should be noW that the jurisdiction of the Comm!Mion Is limited
b:v the " Packers and StockyardR Act, 1921," approved Au~r. Hi, 1921,
ch. 64, 42 Stnt. 159, Rec.. 406 of Raid Act providing that "on and after tbe
enactment of this Act and llO long as 1t remnlns in eiTect the F"ederal
Trade C.>mmlsslon shall havP n() power or jurisdiction so tar as relating
to any matter which by this Act Is made subject to the jul".lsdlctlon of the
Secretar;r (of Avlc-ulture] eXCI'pt in coRes In which, before the enactment
of this Act, complaint has b!'i'n served under sec. 5 of the Act, entitled
'An Act to create a Federal Trade Comm!Mslon, to define Ita powers and

619

520

ACTS ADMINISTERED BY THE COMMISSION.

Sec.l. CREATION AND ESTABLISHMENT OF THE COM·
1\HSSION-Contlnued.

each to be designated by the President, but their successhall be appointed for terms of seven years, except
that any person chosen to fill a vacancy shall be appointed
only for the unexpired term of the commissioner whom he
ch~j~n ~~~shall succeed. The commission shall choose a chairman
011
P.OBion..t
h. from its own membership. No commissioner shall engage
ursm
ot er.
•
•
~~ne.. prohib· m any other busmess, vocation, or employment. Any
t
commissioner may be removed by the President for inPr!rd':n~va.I by efficiency, neglect of duty, or malfeasance in office. A
vacancy in the commission shall not impair the right of
Vacancy
not
to
h
• •
• •
t
'
11 th e powers 0 f
fmpair exercise t e remammg COIDIDlSSlOners 0 exercise a
of powero by re· th
•
•
muning commia·
e commiSSlOI".
oio;.:;- judicially The commission shall have an official seal, which shall
Doticed.
be judicially noticed.
7:f.r:.rm, oeven sors

Sec. 2. SALARIES. SECRETARY. OTHER EMPLOYEES.
EXPENSES OF THE COl\IMISSION. OFFICES.
Commf ..foner'•
IIAlacy, flO,OOO.

SEo. 2. That each commissioner shall receive a salary of
$10,000 a year, payable in the same manner as the salaries
of the judges of the courts of the United States. The
dutif:!a, and for other pul'}JOses,' approved Sept. 26, 1914, or under see. 11

ot the Act, entitled • An Act to supplement existing Iawa against unlawtul
:reRtralnts and monopolies, and for other purposes,' approTI'd Oct. 111,
1914, and exc!'pt when the Beoeretary of Agriculture. In the exercise ot htl
duti!'B hereundet·, shall request of the said Federal Trade Commission that
1t make invcstl;;n.tlons and r!'port in any case."
In connPCtlon with the history In Congress of the Federal Trade CommlsRlon .Act, IK'e liddress of Pt'el<ldent Wilson delivered at a joint session
on Jan. !!0, 1914 (Congrl'sslonal Record, vol. 111, pt. 2, pp, 1962-1964,
6:M Cong., 2d Bt'RB.): report of S!'nator Cummins from the Committee on
Interstate Commerce on Control of Corporations, Persona, and Firma aDgaged in Interstate Commerce (Feb. 20, 1913, 62d Cong., 3d seHB., Rept.
No. 1326) : lloorlngs on Interstate Trado Comml881on before Committee
on InterHtate and For!'lgn Commerce of the House, Jan. 30 to Feb. 18,
1914, 63d Conll'., 211 S!"'!&: Int!'rHtate Trade, Hearings on Bllls relating to
Trnst L!'glslatlon before Senate Commltt~e on Interstate Comm<'rce, 2
-vola., 63d Cong., 2d sess.; rE~port of Mr. Covington from tile House ComDllttee on Interstate and Foreign Commerce on Interstate Trad& Commlsalon ·(Apr. 14, 1914, 63d Cong., 2d sesrt., Rept. No. 1133) : also partl 2
and 8 of said report presenting the minority 'l'lews respf:!Ctiv!'ly of Messrs.
Stevens and Latft>rty: report of Senator Newlands from the Committe&
on Interstate Commerce on Fedora! Trade ComrnlliSion (J11ne 13, 1914, 63cl
Cong., 2d &es&, Rept. No. li07) and debates and speeches, among others,
or CongTessmen Covington for (references to Conlr!'esslonal Record, 83d
Cong., 2d sess., vol. Ill), part 0, pp. 8840-8849: 9008; l492G-l4933 (part
111) ; Dickinson for, part 9, pp. 9189-9100; Mann against, part 111, pp.
14939-14040; Morgan, part 0, 88:!4-8857, 906~0004, UD.fl-14943 (part
15): Sima tor, 14940-14941; Stevl'ns of N. 11. tor, 9063 (part 9):
U941 (part 111); Stevens of Minn. for, 8849-8853 (part 9); 1403314939 (part 111); and of Senators Borah against, 11186-11189 (part 11):
11232-11237, 11298-11302, 11600-11601 (part 12); Brandogee against,
1221'1-12218, 12220-12222, 12261-12262, 12410-12411, 12792-12804 (part
13), 13103-13105, 13209-13301; Clapp against, 11872-11873 (part 12),
13001-130611 (part 13), 1314~13148, 13301-13302: Cummln1 for, 11102l1106 (part 11), 11379-11389, 11447-114118 (part 12), 11528-115311,
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·commission shall appomt a secretary, who shall receive aecretary.
Appointment of
S a 1·
a salary of $5,000 a year, payable in like manner, and it uy, $5,ooo.
shall have authority to employ and fix the compensation 1 ~!.,~.e~a~::te;
of such attorneys, special experts, examiners, clerks, and !Joe~ by commi•
other employees as it may from time to time find necessary for the proper performance of its duties and as may
be i-rom time to time appropriated for by Congress.
'Vith the exception of the secretary, a clerk to each re~~P\~~!f.:
com~issioner, the attor~e~s, and such spe.cial exp~rts and~~~,~~~~ ~N:::~!i
cxammers as the comm1sswn may from tlme to time find ~io;:-::. !!' co~:
necessary for the conduct of its work, all employees of the ~!·~~o:.~:J, 11~11
commission shall be a part of the classified civil service, ~i~f~ia~ .~
and shall enter the service under such rules and regula- ice.
tions as may be prescribed by the commission and by the
Civil Service Commission.
All of the expenses of the commission, including all comm
Erp el!•uo1
1lll!ton a1
necessary expenses for transportation incurred by the on
lowed and p~id
pre•entattoa
commissioners
or by their employees under their orders, or
udemizedchap.
•
pron You er1.
ln making any investigation, or upon official business in
any other places than in the city of '\V ashington, shall be
allowed and paid on the presentation of itemized vouch·
ers therefor approved by the commission.
12873-1287~ (part 13), 12912-12924, 12057-12992, 1304:1--130~2, H708H77o (Jlllrt 1~); noms tor, 11177-11180 (pa.rt 11), 12141-12149 (pa.rt

12), 121151-121112; Kenyon tor, 131515-131GO (part 13); Lewis tor,
11302-11307 (part 11), 12924-12933 (part 13); Llpplt a~:alnst, 1111111112 (part 11), 1321~13219 (part 13); Newlands tor, 0930 (part 10),
10376-10378 (part 11), 11081-11101, 11106-11116, 11~94-11597 (part
12); Pomerene tor, 1287~12873 {part 13), 12!l!l3-129!l6, 13102-13103:
need against, 11112-11116 (part 11). 11874-11876 (part 12), 1202212029, 12115~12151, 12~39-12551 (part 13), 12033-12939, 13224-13234,
14787-14701 (part 1~) : Robinson tor, 11107 (part 11), 11228-11232:
Saulsbury for, 1118~. 1115!ll-11~94 (part 12) ; Slllelda a~:alnst, 1305613061 (part 13), 13146-13148; Sutherland a1:11lnst, 11601-11604 (part
12), 12805-12817 (part 13), 12855-12802, 1298~12980, 13055-13056,
18109-13111; Thomne a~:alnst, 11181-'11185 (part 11), 11:'i08-11600 (part
12), 1280:1---12869 (pllrt 13), 12978-12!180; Townsend against, 1187o11872 (part 12) ; and Walsh tor, 130:;2-13054 (part 13),
Bee al1o Lettert from the Interstate Commerce Commission to the
chairman of the Committee on Interstate Commerce, submitting certain
luggestlons to the bill creatinr an Interstate Trade Commission, the llrst
being a letter from lion. c. A. Prouty dated Apr. 9, 1914 (printed for
the Use or the Committee on Interstate Commerce, 63d Cong., 2d &e118.);
letter from the Commissioner or Corporations to the chairman of the
Committee on Interstate Commerce, tranmlttlng certain suggestlona
relative to the blll (H. R. 15613) to create a Federal Trade Commleslon,
llrst letter dated J'uly 8, 1914 (printed tor tbe use of the Comrulttee on
Interstate Commerce, 63d Cong., 2d lit'IIS.) ; brief by the Bureau of CorPorations, relative to aec. 11 ot the bill ( [1. R. 15613) te create &
:bedera.l Trade Commission, dated Aug. 20, 1914 (printed for the use ot
G e Committee on Interstate Commerce, 63d Cong., 2d sess.) ; brief by
eorga Rublee relative to the court reYiew In the bill (II. R. 15613) to
create a Federal Trade Commission, dated Aug. 2~. 19U (printed for the
:~ or the Committee on Interarta.te Commerce, 63d Cong., 2d sees.): and
assentlng opinion or .Justice Brandeis In Federal Trad6 Cotnml8Bloll V,
2G3 U. s. 421, 429-442. (SPo case alao lu. VoL ll or Commi.J.

,/atll,
011 1

' Declslo11a, p. Ci64 at pp. Ci70-li7~.)
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ACTS ADMINISTERED BY THE COMMISSION'.

Sec. 2. SALARIES. SECRETARY. OTHER EMPLOYEES.
EXPENSES OF THE COMMISSION. OFFICEs-continued.

111 .~:e~~1:!l:J:

Until otherwise provided by law. the commission may
rent suitable offices for its use.
Audttinl' ofaoThe Auditor for the State and Other Departments shall
COUDtl.
receive and examine all accounts of expenditures of the
commission.
omcea.

Sec. 3. BUREAU OF CORPORATIONS. OFFICE OF THE
COMMISSION. PROSECUTION OF INQUIRIES.

SEc. 3. , That upon the
organization of the commission
,
,
and election of its chairman, the Bureau of Corporations
' '
'
and t he offi ces of Commissioner
an d D eputy Commlssioner of Corporations shall cease to exist; and all pending investigations and proceedings of the Bureau of Corporations shall be continued by the commission.
oterkl, em- All clerks and employees of the said bureau shall be
ployeeo, recordo,
papen, propnty, transferred to and become clerks and employees of the
a p p r oprlatlona,
, ,
•
d sa1ar1es.
'
All
t ra a 1 terred to commiSSIOn at the1r present grades an
OommillloD.
•
records, papers, and property of the sa1d bureau shall
become records, papers, and property of the commission,
and all unexpended funds and appropriations for the use
and maintenance of the said bureau, including any allotment already made to it by the Secretary of Commerce
:from the contingent appropriation for the Department
of Commerce for the fiscal year nineteen hundred and
fifteen, or from the departmental printing fund for the
fiscal year nineteen hundred and fifteen, shall become
funds and appropriations available to be expended by
the commission in the exercise of the powers, authority,
and duties conferred on it by this Act.
Prlwncl~
otmce
The principal office of the commission shall be in the
on
ID
but Oommi..toa city of 'VashinO'ton but it may meet and exercise all its
may meet el•~
o
'
where.
powers at any other place. The commission may, by one
Y•7 P roe«''Jte or more of its members, or by such examiners as it may
any 1n1u1ry any·
s~~:. a Ulllted designate, prosecute any inquiry necessary to its duties
in any part of the United States.
Bureau of corpora tlo 111 aboorbed by Commlllioo.

a~~:ulllf

1

Sec. 4. DEFINITIONS.

•OoiDIIIerce."

SEc. 4. That the words defined in this section shall
.nave the following meaning when found in this Act, to
wit:
"Commerce" means commerce among the several
States or with foreign nations, or in any Territory of
the United States or in the District of Columbia, or be·
tween any such Territory and another, or between any
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such Territory and any State or foreign nation, or between the District of Columbia and any State or Terri·
tory or foreign nation.
"Corporation" means any company or association in- "Corporatto....
corpora ted or unincorporated, which is organized to carry
on business for profit and has shares of capital or capital
stock, and any company or association, incorporated or
unincorporated, without shares of capital or capital stock,
except partnerships, which is organized to carry on business for its own profit or that of its members.
" Documentary evidence " means all documents' papers ' evidence."
"Oocum~ntary
and correspondence in existence at and after the passage
of this Act.
"Acts to regulate commerce" means the Act entitled late"Acta
to reru·
"
commerce.''
An Act to regulate commerce," approved February fourteenth, eighteen hundred and eighty-seven, and all Acts
amendatory thereof and supplementary thereto.
"Antitrust acts" means the Act entitled "An Act toac~~Dtltru••
Protect trade and commerce against unlawful restraints
and monopolies," approved July second, eighteen hundred and ninety; 1 also the sections seventy-three to
seventy-seven, inclusive, of an Act entitled "An Act to
reduce taxation, to provide revenue for the Government,
and for other purposes," approved August twenty.
seventh, eighteen hundred and ninety-four; and also the
Act entitled "An Act to amend sections seventy-three and
seventy-six of the Act of August twenty-seventh, eighteen
h~ndred and ninety-four, entitled' An Act to reduce taxa..
bon, to provide revenue for the Government, and for
other purposes,'" approved February twelfth, nineteen
hundred and thirteen.
See, 5. UNFAIR COI\IPETITION. COl\IPLAINTS, FIND·
INGS, AND ORDERS OF COI\IMISSION. APPEALS.

SERVICE.'

SEo. 5. That unfair methods of competition in com- u.Ya~~~methodJ
Inerce are hereby declared unlawful.
The commission is hereby empowered and directed to pr~~~f,' 111118=n~
Prevent persons, partnerships, or corporations, except ~ne~~~C:;~'"
banks, and common carriers subject to the Acts to regu!ate commerce, from using unfair methods of competition
Ill commerce.
:For text ot Sherman Act. aee footnote on pp. 6:}3-535.
ot Commission under this section limited by aec. 406 ot
~ S ac ere and Stockyards Act. 1921," approved Aug. 15, 11>21, ch. 64,
2 tat. 159. Soo second para~apb. of footnote on p. lilll.

tb e Jurt.sdlctton
"P k

524

ACTS ADMINISTERED BY THE COMM:ISSION'.

Sec. 5. UNFAIR COMPETITION. COMPLAINTS, FIND·
INGS, AND ORDERS OF COMMISSION. APPEALS.
SERVI CE-Conttnued.

Commlalo
tot
comp1nan
1

Whenever the commission shall have reason to believe
~!~o~ ~!';l~~~that any such person, partnership, or corporation has
to pubuo inter- been or is usinO. any unfair method of competition in
uL
o
commerce, and if it shall appear to the commission that
a proceeding by it in respect thereof would be to the inTo
•~rn
aama
terest
of the public l it "hall
issue and serve Upon such peron reapondent
'"'
w
t
t
h
notice
or
son
partnership
or
corporation
a complaint stating its
beariDII'o
l
l
charges in that respect, and containing a notice of a
hearing upon a day and at a place therein fixed at least
thirty days after the service of said complaint. The per·
ha~.es~~i:t·~ .~son, partnership, or corporation so complained of shall
pror and
to appear at the place and time so fixed
c:auae,
eto. ahow have the ri(J'ht
o
and show cause why an order should not be entered by
the commission requiring such person, partnership, or
corporation to cease and desist from the violation of the
rnti'M'enunn at-law so charged in said complaint. Any person ! partnertow~'~~ on appll·
cation and IOOd Ship Or COrporation may make application and UpOn
cause.
'
'
good cause shown may be allowed by the commission, to
intervene and appear in said proceeding by counsel or in
Testimony to person. The testimony in any such proceeding shall be
be reduced
to
, , and fil ed· m
. t h e offi ce o f t h e commts·
,
writing
and filed.
re d uce d to writing
sion. If upon such hearing the commission shall be of
H method pro- the opinion that the method of competition in question is
hibited, Commi•
h'b' d by t }US
. Act, It
. Sh llJl ma ke a report In
, Wrltmg
..
II on to make pro I 1te
report.
h'
J
.
h
Jl
•
fi
d'
}
i
d
written
1tating finding•, m w IC 11t s a state 1ts n mgs as to t 1e acts, an sh a11
and to fnu" and ,
,
I e rYe ordPr to l~SUe and CaUSe to be Served On SUCh person, partnerShip,
craae and dtaiat
.
• •
on respondent. or corporation an order rcqmrmg such person, partnership, or corporation to cease and desist irom using such
Mndlftratlon nr method of competition. Until a transcript of the record
eettin~Commiuioo
••ld!! by m
' sueh h earmg
' sh a11 h ave bcen fil ed m
' a Circmt
' ' court o f
thP
or ita order.
appeals of the United States, as hereinafter provided, the
commission may at any time, upon such notice and in such
manner as it shall deem proper, modify or set aside, in
'vhole or in part, any report or any order made or issued
by it under this section.
D!snbedienre
of
partnership
or corporation fails or
order. A pplica· If such perc::on
~
'
'
'
tlon
to
Circuit
ne(J'lects
to
obey
such
order
of
the
commission while the
Court of A rreala b
b7Comml••!on. same is in effect, the commission may apply to the circuit court of appeals of the United States, within any
circuit where the method of competition in question was
used or where such person, partnership, or corporation
resides or carries on business, for the enforcement of
its order, and shall certify and file with its applicaf ssue
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tion a transcript of the entire record in the proceeding,
including all the testimony taken and the report and
order of the commission. Upon such filing of the appli- co~J.t~oonce~~
cation and transcript the court shall cause notice thereof ~e;~o~de~rmPn~
to be served upon such person ' partnership ' or corpora- ting
modifying, or set·
aside Com·
tion and thereupon shall have jurisdiction of the proceed- mt..ion'a order,
ing and of the question determined therein, and shall
have power to make and enter upon the pleadings, testimony, and proceedings set forth in such transcript a decree affirming, modifying, or setting aside the order of the
' '
Th e fi1nd'mgs of tl1e commissiOn
' '
Comm conclu·
lsslon'l
commiSSIOn.
as t o th e llndings.
facts ' if supported by testimony ' shall
be
conclusive
aive if ~upported
'
• by testimony.
If either party shall apply to the court for leave to adduce a dIntro~uction
~f
d i tiona! eVI·
additional evidence, and •shall
show
to
the
satisfaction
dence, if reason,
•
able grounds fo•
•
•
of
the court that such additional evidence IS material and failure
to adduc•
.
theretofore.
that there were reasonable grounds for the failure to
adduce such evidence in the proceeding before the commission, the court may order
such additional evidence before
May be tak~n
, ,
Comnull·
to be taken before the comm1sswn and to be adduced upon sioo.
the hearing in such manner and upon such terms and conditions as ,to the
court• may seem proper. The commission maycommiulon
•
make new or
may modify ItS findmgs as to the facts, or make new modified llndiDI!'I
.
. l evi'dence so ta ken, by reasontheri<Jf.
fi ndmgs,
by reason of t he add'1bona
and it shall file such modified or new findings, which, if
supported by testimony, shall be conclusive, and its recommendation, if any, for the modification or setting aside
of its original order, with the return of such additional
• .1
The JU
• dgment an d d ecree of t 11e courtsh a11 be dec~ee
Judgment
eviuence.
aubjectand
to
.
b
rev1ew upon cer·
•
fi na1, except t h at t h e same sh a11 be subJect to review y tiorarl, but other·
the Supreme Court upon certiorari as provided in section wise final.
two hundred and forty of the Judicial Code.
' d by SUCh Or der 0 f th e COmmiSSIOn
• ' t 0 epondent
Petition to
by reA ny part y reqUire
re'
t
f
'
h
th
d
f
t't'
view
order
cease an d d es1s rom usmg sue me o o compe 1 IOn cease aod de11I11t.to
may obtain a review of such order in said circuit court
of appeals by filing in the court a written petition praying that the order of the commission be set aside. A copy
of such petition shall be forthwith served upon the com- oaTgo~t!fo'~
mission, and thereupon the commission forthwith shall
certify and file in the court a transcript of the record as
l1ereinbefore provided. Upon the filing of the transcript
• • d'ICt'Ion t o a ffir·m, set court
Jurladldlon of
the court sh a11 h ave t h e same JUris
of Appeala
aside, ·or modify the order of the commission as in the case ~~ti~aaab'; ·&;~:
of an application by the commission for the enforcement ~~~·~r.~1:;.:
of its order, and the findings of the commission as to the ~~~1!:1 ;~muarly
facts, if supported by testimony, shall in like manner be
conclusive.
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Sec. 5. UNFAIR COMPETITION, COMPLAINTS, FIND·
INGS, AND ORDERS OF COMMISSION. .APPEALS.
SERVICE-Continued.

Jurladictlo.n
ezclua1ve.of The
. J'urisdiction of the circuit court of appeals of the
·
Uruted States to enforce, set aside, or modify orders of
the commission.shall be exclusive.
Proceeding•
to
Such proceedings in the circuit court of appeals shall
have precedence
over other cuea. be given precedence over other cases pending therein~
and shall be in every way expedited. No order of the
commission or judgment of the court to enforce the same
I.lablllty under shall in any wise relieve or absolve any per~on, partnerantitrust
. f rom any }'1abil'1ty un d er t h e antitrust
.
affected. acts not sh'1p, or corporation
8
acts.
Servl~e of com·
Com plaints, orders, and other processes of the commisml
...lon• order~,
com· swn
.
• may be serve db y anyone du1y
plaints,
un der t h'IS section
and
. d by t h e commission,
• •
· h er {a ) by d e1'1vermg
•
eaaes. other proc- auth or1ze
e1t
Penonai; or a copy thereof to the person to be served, or to a member
of the partnership to be served, or to the president, secrPtary, or other executive officer or a director of the cor1At otrlc~ ~rporation to be served; or (b) by leaving a copy thereof
~~ ~ ~r o us • at the principal office or place of business of such person,
m1fl rei!stered partnership, or corporation; or (c) by registering and
mailing a copy thereof addressed to such person, partnership, or corporation at his or its principal office or
Ve!'llled
return
place
of business.
The
verified return by the person so
by peraon len'•
•
•
•
lng,
and
return
serV'l.ng
said
complamt,
order, • or other process setting
pcst-otllce rece1pt,
•
proof of •mica. forth the manner of said serviCe shall be proof of the
same, and the return post-office receipt for said complaint,
order, or other process registered and mailed as afore~
said shall be proof of the service of the same.
Oourt

See. 6. FURTHER. POWERS.'

Toi1r•t
hnfer and
SEo. 6. That the commission shall also have powerromp
e 1 orma·
tlon!
and
to In·
(a) To gather and compile information concerning'
vest•r•t• wIth
reference
to or· and to investiO'ate from time to time the orO'anization
ganlzatlon, bus!·
o
o
'
neu, etc., of cor• business conduct pi·actices and mana(l'ement of any cor·
r.rattona, except
'
'
'
~
ca~~r:om· poration engaged in commerce, excepting banks and com.
mon carriers subject to the Act to regulate commerce, and
its relation to other corporations and to individuals, associations, and partnerships.

.::uu

• For text or Sherman Act, s~P footnote on pp. 1133-1135. As enumerated
1n lll.Bt paragraph or !lee. 4 or tlil.a act, see p. 1123.
'Provisions and ~naltles or sees. 6, 8, 9, and 10 or thl.s act made
appUcable to the jurlsdictlcn, powers, and duties contl!rred and Imposed
upon the Secretary ot .o\grlculture by sec. 402 ot the "Packers and Stock·
7ards Act, 1921," approved Aug. 111, 1921, ch. 64, 42 Stat. 1119,
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(b) To require, by general or special orders, corpora- nuTaro require
~~~·
•
or lilpeClal
hons en(J'a(J'ed
in
commerce
exceptinO'
banks
and
comreports trom core e
'
e
'
poratfono, excep\
mon carriers subJ' ect to the Act to regulate commerce, or mon
banks and com·
carner1,
any class of them, or any of them, respectively, to file
with the commission in such form as the commission may
prescribe annual or special, or both annual and special,
reports or answers in writing to specific questions, furnishing to the commission such information as it may
lequire as to the organization, business, conduct, practices, management, and relation to other corporations,
partnerships, and individuals of the respective corporations filing such reports or answers in writing. Such •re- be such
report• to
under oath, or
ports and answers
shall be made
under oath, or otherwise,
otherwiae, and
• •
•
•
tiled within ouch
as the commiSSIOn may prescnbe, and shall be filed With reasonable per!od
. , wit
, h"In sueJ1 reasonabl e per10
. d as t he com- as
commhs10n
th e commissiOn
may prescribe.
mission may prescribe, unless additional time be granted
in any case by the commission.
~ (c) Whenever a final decree has been entered against To Investigate,
either on own
any defendant corporation in any suit brou(J'ht
by tho plication
fn!tia~lve or •P·
t:>
of At·
United States to prevent and restrain any violation of the ob1ervance
torney General,
of
'
t'1gat'Ion, upon I'ts own 1n1
• 't'I- tered
final under
decreeanti·
en·
an t 1•t rus t A ct s,5 t o rna ke 1nves
ative, of the manner in which the decree has been or is tru•t acto.
being carried out, and upon the application of the Attorney General it shall be its duty to make such investigation. It shall transmit to the Attorney General a report To tnnemtt
, .
.
d ,
ftndin~• and rec.
embodymg ItS findmgs and recommen atiOns as a result ommendatiOIW to
,
,
,
Attorney G • D •
of any such mveshgatwn, and the report shall be made erai.
public in the discretion of the commission.
of the President or either onTodirection
in,.eatlgate,
(d) Upon the direction
•
,
r.T:~ouse of Congress to mvesbgate
and report the facts re- Preatdent or
, l at10ns
,
,
A cts 11 by either
Houae, al·
. to any aII ege d VlO
1atmg
of t he antitrust
leged violation~
,
of antltruet acta.
any corporation.
(e) Upon the application of the • Attorney General
to anTdomak:e
lnveotlgate
•
•
recommvestigate and , make recommendations
for
the
readJUStmendation~, on
•
,
application of
rnent
of any ,corporation alleged to be v10Attorney a en·
. of the busmess
,
, era!,
tor read·
5 m order that the corporatwn Justment of busi·
1atmg the antitrust, Acts
, .
, ,
11eas ot alleged
may t herea f ter mamtam 1ts orgamzabon, management, violator of anti·
truot acta.
.
.
.h
and conduct of busmess m accordance w1t law.
(f) To make public from time to time such portions of 11 To make pub·
, f ormation
, obtamed
.
de upedient,
c, u It deemo
th e m
by it hereunder, except tra
por·
,
tto01 of lnforma.
secrets and names of customers, as it shall deem expedient tion obtaiued.
1
For text ot Sberman Act, see footnote on pp. r>33-1531l. As enumerated
1n last paragraph ot sec. 4 ot this act, see p. 1123.
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Sec. 6. FURTHER POWERS-Continued.
To make report• in
to Cong.reso, to-

the public interest·' and to make annual and special
~~h:e:~~tf0';;reports to the Congress and to submit therewith recomtt~n. new legis!&- mendations for additional legislation; and to provide for
To provide forthe publication of its reports and decisions in such form
publication of Its
. .
re~orts and de- and manner as may be best adapted for public mformacisiolll.
•
bon and use.
po;.~~~~.alf~~r.i (g) From time to time to classify corporations and to
make rule~~ lnciand roa ke ru1es an d regu1a t"wns f or th
·
regulations
. e purpose o f carrymg
dental
to
admint
th
•
•
f
th"
A
t
iatration of Act. OU
e prOVISlOllS 0
lS C •
To lnv.stigate (h) T 0 1nves
•
t"1gat e, f rom t"1me t 0 t•Ime, t ra de Condit"lOllS
foreigntradecooditi~ 118 involving in and with foreign countries where associations comtoreJgo
trade of
'
Uni~ed states. re- binations or practices of manufacturers merchants or
portwg
to Con'
'
'
~r::'n e':!~atlo":. traders, or other conditions, may affect the foreign trade
~~~me4 advi'"of the United States, and to report to Congress thereon,
:with such recommendations as it deems advisable.
Sec. 7. SUITS IN EQUITY UNDER ANTITRUST ACTS.
COl\11\IISSION AS MASTER IN CllANCERY.
ferc~~~ :at:o-:

mlulon.

SEa. 1. That in any suit in equity brought by or under
the direction of the Attorney General as provided in the

antitrust Acts,8 the court may, upon the conclusion of the
testimony therein, if it shall be then of opinion that the
complainant is entitled to relief, refer said suit to the
To a1eer t an
I
• •
•
•
d
and
r~port an ap· commiSSIOn, as a master Ill chancery, to asccrtam an
propr.ate
f o I'm
•
•
of decree.
report an appropriate form of decree therem. The comCommiealon to mission shall proceed upon such notice to the parties and
proceed on no· d
h rul es o f proce d ure as t h c court may prescr1'be,
t 1 c e to partie~ un er sue
and as prescribed d
h
.
.
f
h
.
b,rcourt. E:rcep- an upon t e commg m o sue report such exceptiOns
twn..
Proceed• reJatlon
• t h crcto
tnr• ai In
other may b e fil ed an d sueh proceed"mgs h a d m
equity causes. as upon t he report o f o. master m
• ot11er eqmty
• causes, b. ut
court may the court may adopt or reject such report, in whole or in
adopt or reject
h
f h
report In whole partJ and enter SUCh decree as t e nature 0 t e case may
or lu part.
. . , J
t
.
•
m 1ts J u gmen reqmre.
See. 8. COOPERATION OF OTHER DEPARTMENTS AND
BUREAUS.'
,.h;~ J~~~t~~·~;

SEa. 8. That the several departments and bureaus of
0 • the Government when directed by the President shall furPre.ident,
r
e
ord•, papen, and
~~10J~:No.:'mct:l~nish the commission, upon its request, all records, papers,
•114 employees. and information in their possession relating to any corporation subject to any of the provisions of this ActJ and
• For text ot Sherman Act, see footnote on pp. fi33--MS. As euuwel'llted
In lust paragraJ•b o! sec. 4 o! this act. Rl>e p. 1123.
'Provisions and pen111tles of sees. 6, II, 9, and 10 ot thla Act made
applicable to the jurisdiction, powers, and duties conferred and imposed
upon the Secretary of .Agriculture by sec. 402 ot the "Packers and Stock·
J&rds Act, 1921," approved Au~. 111, 1921, ch. 64, 42 S~t. 159.
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shall detail from time to time such officials and employees
to the commission as he may direct.
See. 9. EVIDENCE. WITNESSES. TESTIMONY. MAN·
DAMUS TO ENFORCE OBEDIENCE TO ACT.'•

SEc. 9. That for the pu.rposes of this Act the commis- h Comm!RR!on to
•
•
ave accea11 to
swn, or its duly authonzed aO'ent or agents, shall at all documentary evlt::>
dence and rlgb'
reasonable times have access to, for the purpose of ex- to copy aame.
amination, and the right to copy any documentary evidence of any corporation being investigated or proceeded
against ; and the commission shall have power to require te~!~:;q~:r~~t
by subprena the attendance and testimony of witnesses and ~~'::'tionano~ ~~'1.
the production of all such documentary evidence relating deuce.
to any matter under investigation. Any members of the
commission may sign subprenas, and members and ex- Bubpalnu,
.
, .
oathe, affirmaammers of the commission may admimster oaths and af- ti.ons,
e_xaminatton of WitneMeo.
firmations, examine witnesses, and receive evidence.
Reception of eTl.
dence.
Such attendance of Witnesses, and the production oi Witnesses and
' h d ocumentary ev1•d ence, may b e reqmre
• d f rom any evidence
be
sue
required may
t rom
•
h
U
•
d
S
t
d
.
d
1
f
any
place
in
PIace m t e mte
tates, a any es1gn:.tte p ace o United State..
hearing. And in case of disobedience to a subprena the Dhobedienca
' ' may mvo
'
k e t h e a1'd of any cour t o f th e U m'ted to
a subpama.
commisSion
commission
may
Rt t •
• •
h
d
d t estimony
•
Invoke aid ofstatee
any
~ a es m reqmrmg t e atten ance an
o f Wl't-United
11esses and the production of documentary evidence.
court.
Any of the district courts of the United States within In caae of con. . d'!Chon
. 0 f W h'lCh SUC h mqmry
,
. IS
. carne
. d on may, obedience
tumacy orof su_bdiltlle JUriS
•In case of contumacy or re f usal toob ey a sub prena Issue
.
d pama,
any
trict court dtatn
.
h
.
d
.
J
ur isdiction !nt O any corporatiOn Or ot er person, ISSUe an Or er reqmr- volv~d
may order
' sueh corporation
• or oth er person to appear be f ore t h e obedience.
Ing
commission, or to produce documentary evidence if so
ordered, or to give evidence touching the matter in ques- Dhobedience
tt' on; an d any f a1'1 ure t o ob ey sue h ord er o f th e cour t may t•hnhle
th•rrafteras punconbe punished by such court as a contempt thereof.
tempt.
Upon
the application of the Attorney General of the D1stnct
Ma':'damusfrom
,
Courts on
U ntted States at the request of the commission the dis- a ppII cntion of
,
'
'
Attorn•y Gcn•ral
tnct
courts of the United States shall have J·urislliction to.
enfl>rCP com•
pllauc~ w1th Act.
to Issue writs of mandamus commanding any person or
corporation to comply with the provisions of this Act or
any order of the commission made in pursuance thereof.
The commission may order testimony to be taken by Oommio•lon
d
't'
•
.
.
. .
d' may order d•po·
epost 10n m any proceedmg or mvesttgatlon pen mg•ltlona at any
Under th'1s A ct at any stage of such proceed'mg or mves
'
t'1- stage.
'"Provisions and penalties of sees. 6, 8, 9, and 10 of this net made
to the jurisdiction, powers, and duties conferred and imposell
llpon the Secretary of Agriculture by sec. 402 of the " Packers and Stock•
lards Act, 1921," approved .Aur. 15, 1921, ch, 64, 42 Stat. ll'iO.
8 PPllcable
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See. 9. EVIDENCE. WITNESSES. TESTIMONY. MAN·
DAMUS TO ENFORCE OBEDIENCE TO ACT-Continued.
be~~~.be P~~:~gation. Such depositions may be taken before any person
d0 omm11s10n.
•11&:n~ted by designated

by. the commission and having:
power to ad'"""'
Testimony to minister oaths.. Such testimony shall be reduced to writ~1[1~:.u~~d to ing by the person taking the d'eposition, or under his direction, and shall then be subscribed by the deponent.
tes~rn~;Y~r!n~1 Any person may be compelled to appear and depose and
rroductionofevidence
may be to produce documentary evjdence in the same manner as
compell~d
.. in witnesses may be compelled to appear and testify and
proceedmg before
commission.
produce documentary evidence before the commission as
hereinbefore provided.
,..!jt!';"~.U~~; Witnesses summoned before the commission spall be
tk: 1t!~'cs~t~ paid the same fees and mileage that are paid witnesses in
~ou.t1o
the courts of the United States, and witnesses whose depositions are taken and the persons taking the same shall
severally be entitled to the same fees as are paid for like
services in the courts of the United States.
t.!S~:~~~~:~~ No person shall be excused from attending and testifyno excuse ing or from producin(J'
documentary evidence before the
fdenre
o r failure to
1::>
~~:!~Y or pro· commission or in obedience to the subpama of the commission on the ground or for the reason that the testimony or evidence, documentary or otherwise, required of
him may tend to criminate him or subject him to a penp!~~ ~:.w rn~! alty or forfeiture. nut no natural person shall be prose[~t~r~e::.~t~cuted or subjected to any penalty or forfeiture for or on
matte.. loYolved. account of any transaction, matter, or thing concerning
which he may testify, or produce evidence, documentary
or otherwise, before the commission in obedience to a subprena issued by it: Provided, That no natural person so
~~:~Jurr ex·te5tifying shall be exempt from prosecution and punishment for perjury committed in so testifying.
See. 10. PENALTIES.•
tir~·~~re~o ::: SEo. 10. That any person who shall neglect or refuse to
~:~; ~~~":.attend and testify, or to answer any lawful inquiry, or to
~tr~~~e~r j~~ri.! produce documentary evidence, if in his power to do so,

oiiDleot. or

both. in

obedience to the subprena or lawful requirement of the
commission, shall be guilty of an offense and upon conviction thereof by a court of competent jurisdiction shall
be punished by a. fine of not less than $1,000 nor more
than $1S,OOO, or by imprisonment for not more than one
year, or by both such fine and imprisonment.

• Provisions and penalties of sees. 0, 8, 9, and 10 of ttls Act made
appllcable to the jurisdiction, powers, and dutlca conferred and Imposed
upon the Secretacy of Agriculture by sec. 402 of the " Packera and Stock·
J&rda Act, 1921," approved Ang, 1:11 11121, ch. 641 ~ Stat. lit,
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:Any person who shall willfully make ' or cause to be·statements,
False entrlea,
or
made, any false entry or statement of fact in any report =~~i.~~e:,~~~
required to be made under this Act, or who shall will- :-en~~~e!vld~~:
fnlly make ' or cause to be made ' any false entry in any to
or willful failure
make entries,
account, record, or memorandum kept by any corpora- etc.. or
tion subject to this Act, or who shall willfully neglect or
fail to make, or to cause to be made, full, true, and correct entries in such accounts, records, or memoranda of
all facts and transactions appertaining to the business of
such corporation, or who shall willfully remove out of
the jurisdiction of the United States, or willfully mutilate, alter, or by any other means falsify any documentary evidence of such corporation, or who shall willfully wmtu1 refuoal
,
h
. ,
f .
to 111bmlt docu·
re f Use to SUbmit to t e COmmiSSIOn Or to any 0 ltS aU· mentary evidence
' d agents, f or t he purpose of mspechon
•
• an d t aki ng to Commlaaion.
thonze
copies, any documentary evidence of such corporation in
his possession or within his control, shall be deem~d
guilty of an offense against the United States, and shall
~l' subject, upon conviction in any court of the United ec~ft~~d~n•1111!;
States of competent jurisdiction, to a fine of not less than b[iaooment, or
$1,000 nor more than $5,000, or to imprisonment for a.
term of not more than three years, or to both such fine
and imprisonment.
If any corporation required by this Act to file any an- Failure of oo~~o
. h'lll t he bme
. required
poratlon to rue
. 1 report Sha11 f al'1 SO to d0 Wit
llUa1 Or Specia
report.
fixed by the commission for filing the same, and such
failure shall continue for thirty days after notice of such
default, the corporation shall forfeit to the United States each
Forfeiture for
day'a coothe sum of $100 for each and every day of the contin!l- tinued failure.
nnce of such failure, which forfeiture shall be payable
into the Treasury of the United States, and shall be recoverable in a civil suit in the name of the United States civil
Recoverable Ia
ault In d!otbrourrht
in
the
district
where
the
corporation
has
its
trlct where corpor&tlOD hu
• o
prmcipa1 office or in any district in which it shall do prldc!palb rmce,
business. It shall be the duty of the various district orva~~u~~~;~~
.
,
attorney• to
ntt orneys, under the direction of the Attorney General prosoleute tor reo
of the United States, to prosecute for the recovery of for- coveey.
feitures. The costs and expenses of such prosecution
Ehall be paid out of the appropriation !or the expenses of
the courts of the United States.
Any officer or employee of the commission who shall dt~fg!~c~~1~:
lllake
public any information obtained by the commission form
.. uon by em•
ployee
of ComWlthout its authorityt unless directed by a court ' shall be able
mission punish·
by Cne or
deemed guilty of a misdemeanor, and, upon conviction ~f~iaoiiiDeot or
thereof, shall b~ punished by a. fine not exceeding $5,000,
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or by imprisonment not exceeding one year, or by fine
and imprisonment! in the discretion of the court.
Sec. 11. ANTITRUST ACTS AND ACT TO REGULATE
COJ\11\IERCE.

u,;~~tc:.rrected by

SEc. 11. Noth.ing contained in this Act shall be consh11ed to prevent or interfere with the <'nforcement of
the provisions of the antitrust Acts' or the Acts to regulate commerce, nor shall anything contained in the Act
be construed to alter, modify, or repeal the said antitrust
Acts or the Acts to regulate commerce or any part or
parts thereof.
Approved, September 2G, 1914.
THE CLAYTON ACT.1
[Approved Oct.

1~.

1914.]

[PuBLic-No. 212-63n CoNGREss.]
[II. R. 15657.]
AN AC1.' To supplement existing laws against unlawful restraints and
monopolies, and for other pu1·poses.

Sec. 1. DEFINITIONS.

Be it enacted by the Senate and !louse of Representatives of the United States of America in Congress asla:.~.ntttru•tsembled, That" antitrust laws," as used herein, includes
·
the Act entitled "An Act to protect trade and commerce
against unlawful restraints and monopolies," approved
'l<'or text of Sh~rman Act, see footnote on pp. 1133-li35. As rnumerated
In lnHt parngraph or st>c. 4 of this act, see p, l:i23.
••rhiK art hns be<'n annotnt••d up to July 1, 1021, nnd mny be found,
so annotated, In Volume III of the CommlsRion's Uepo1·ts. Subsequent
rP[l<lrte<l dt•CIHions for the pe1·iod coVl•l'(·d by this nnd tho preceding volumes
(July 1, 1021. to Nov, 4, 19:!3) and hearing on tl1e provh•ions of this
act a!l'ectlng the CommisHion are: Canfield Otl Co. v. Federal Trade
Commt•sltm, :!74 Fed. 571 (a~e opinion at•t furth In Appt•udlx II of Vulume
IV at p. ~4:! et l!e{t.) ; Sinclair Refln4ng Co. v. Fedrral Tmrle C'ommiJIIlion,
270 ~'ed. O!l6 (sr•e opinion Ret forth In Api><'ndlx II of Volume IV nt
p. M2 et Req.); Auto Acetylene Ltullt Cu. v. Pre~t-0-Lfte Oo., Inc.,
270 fo'Pd. 537: Standard Fa•l<ion Ca. v • .lfaorane-llouston Ca., 2~8 U. S.
340, 42 Rnp. Ct. !.!GO, and Unitc..d Slwc Macldncr11 Corporation v. Un-ited
Stalt•x, 2i>8 U. S. 4G1, 42 Sup. Ct. 3G3: Alumi1wm Co. of America v. Fed·
erul 'Irude l'mnml•xlun, 284 l<'etl. 401 (a~e OJ>Inlon &l't forth In Appendix
II of Volume V at p. 1\:!!l et III'Q.); 8tan•lard Oil of N, J. et al. v. l•'edr·tal
Tmde Commission, 2il2 ~'l·d. 81 (H(>(> opiuion Rl't forth In Appendix II of
Volume Vat p, 114:! ..t t'<'fl.); Pedffal 7'mde Comml•siun v. Curtis Pultllsh4ng ('o., !!flO U. S. liH8 (H<.e opinion set forth In Ap(lt'ndix II of Volume V
at p. t;9!l {•t II('Q,); and Mrunen Co. v. l<'ederul Trade Comml•slun, 288 l•'ed,
774 (HL>e opinlun and dl'Cil'ion I!(Ot forth In APilf'll<llx II of this volume nt
p. :J'j!J et Ht'<J.); Fedct·al 7'rudc CcJinmlxslan v. Sl11duir Heflnlng Co. et al.,
2111 c. 8. 4tl:l (•ee opinlun anti dt>ci~lon RPt forth In APIM'Ildix II of thiR
volume at p, 587 l't sPq.); and B. 8. P<'rlrBall JJulter Ca., 292 Fed. 'l:!O
(HCt> opinion and 1!.-el•lon set forth In Appendix II of thlll volume at
p. 60~ et !IPQ.).
It should be noted In connection with this JawThat tile so·cllliL>tl Shipping Board Act (sl'c, 15, ch. 4:11, 64th Cong.,
1st lll'llS.) provides that "every ngrePmt>nt, motlitlca tlon, or CIIDC('Ilatlon
lawful under tbiK S!'Ctlon Bhall hi' ~XC't'(JtPd from U1e provisions ot the Act
approved July 2, 18!>0, entltlt•d '.\n Act to proti'Ct trade and commeree
aguinHt unlawrul reMtraint.l anti monopolies,' and amt>ndm.,nts and nrl~
supplen>entary thP.reto • • • ":
'!'hut the jurll!dictlon of the Comm!Mslon !11 limited by the " Packers and
Stockyardll Act, 1921," ap(Jl'OVed AUIC. 1~. 1921, ch. 64, 4:! Stat. 16!1, sec.
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July second, eighteen hundred and ninety 2 ; sections
seventy-three to seventy-seven, inclusive, of an Act entitled "An Act to reduce taxation, to provide revenue for
the Government, and for other purposes," of August
twenty-seventh, eighteen hundred and ninety-four; an
Act entitled "An Act to amend sections seventy-three
and seventy-six of the Act of August twenty-seventh,
eighteen hundred and ninety-four, entitled 'An Act to
reduce taxation, to provide revenue for the Government,
o&()6 ot said .Act providing that "on and aftet• the enactment ot thh1 Act
and so long as It r<'malns In effect the l<'ederal Trade Commission shall hn ve
na power or jurisdiction BO far aFJ relating to any matter which by this
AC!t Is made subject to the jurisdiction of the Secretary [ot .Agriculture],
except In cases In which, before the enactment of this Act, complaint has
been served under sec. 5 of the .Act entitled • An Act to create a Federal
Ttade Commission, to dPtlne its powers and duties, and for othPr purposes,' approved Sept. 26, 1914, or under sec. 11 of the Act entitled
'An Act to supplement existing laws against unlawful restraints and
monopolies, and for other purposes,' approved October 1:1, 1914, and except when the Secretary of Agriculture, In the exercise of his duties hereunder, shall request of the said Federal Trade Commission that It make
Investigations and report In any case"; and
That by the last parngrnph of sec. 407 of the Transportation Act, apProved Feb. 28, 1Q20, ch. 91, 41 Stat. 456 at 482, the provisions of the
Clayton Act and of all othC'r restraints or prohibitions, State or Federal,
are made lnappllcabln to carriers, In so far as the provisions of the section In question, which rein te to division of traffic, acqul~ltlon by a carrier
of eontrol ot other carriers and consolidation ot railroad systems or rail·
roads, are concerned.
Thnt Public No. 146, Slxty-sevl'nth Congn•sH, approved Feb. 18, 1022 (4:!
Stat. 388), permits, subject to the provl>dons B!'t forth, associations of producers of agricultural products for the purpo!!e of "preparing for market,
handling, nod marketing In Interstate and foreign commerce such prodUets • • •." (S<•e al~o In this ~neral connection the llmltatlon
hnpofl('d In connection with the approprlatlons f()r enforcing the Sherman
Act 11s set forth In the following notE'.)
1 The Sherman Act (26 Stnt. 200), wblch, as a matter of convenience,
Is printed hl'rewlth. While the Act ltRI•If has not bel>n amended, approPr-Iations for the fiscal yrors ending June :10, 1920, 1921, 1022, and 1023
(Sundry Civil Approprlntlon Act, July 19, 1919, ch. 24, 41 Stat. 20!;,
Stmdry Civil Appropriation Act, June \1, 1020, ch. 235, 41 Stat. 022,
Sundry Civil Appropriation Act, Mar. 4, 1021, ch. 161, 41 Stat. 1411.
and State, .Tustlce, and Judlclnry Appropriation Acta, June 1, 1922, ch.
204, IK'68. II, 42 StaL 613, and Jan. 3, 1023, 4:! Stat. 1080, respectively),
Were made contluG'f'nt upon no part of the moneys being" Spent 1n the prosecution of any organization or indlvlduai tor entering
Into any combination or agrt4'ment bavlng In view the Increasing of wages,
sh.ortenlng of hours or bettering the eondltlona of labor, or for any act
done In furtherance thereof, not In ltselt unlawful: Provided further, That
na part of thla appropriation shall be expended for the prosecution of
Producers of farm products and associations of :tarmere who cooperate
and organize In an elrort to and tor the purpose to obtain and mnlnta!D
a talr and reaRonable price tor their products."
The act, omitting the usual formal "Btl It enacted," etc., follows :
CONTIU.CT!I, COMIJINATIONB, J:TC., IN RIISTRAINT 01' TIIADII ILL.IIOAL.

S11crroN 1. Every eontract, combination In the form of trust or otherWise, or consplra~y, In rPstrlllnt of trade or commerce among the several
States, or with foreign nations, is hereby declared to be Illegal, Every
P~rson who &hllll make any auch contract or engagP. In any such combina·
tlon or conspiracy, ahaU be deemed guilty ot a mlsdl'meanor, and, on conVIction thereof, ahaU be punished by tine not exceedlni five thousalld
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and for other purposes,'" approved February twelfth,
nineteen hundred and thirteen; and also this Act•
.. Commerce.''
" Commerce," as used herein, means trade or com·
merce among the several States and with foreign nations,
or between the District of Columbia or any Territory·of
the United States and any State, Territory, or foreign
nation, or between any insular possessions or other places
under the jurisdiction of the United States, or between
nny such possession or place and any State or Territory
CJI the United States or the District of Columbia or any
foreign nation, or within the District of Columbia or any
Territory or any insular possession or other place under
the jurisdiction of the United States: P1•ovided, That
11othing in this Act contained shall apply to the Philip..
pine Islands.
PenoD or The word "person" or "persons" wherever used in
per10111o"
this Act shall be deemed to include corporations and associations existing under or authorized by the laws of
H

dollars, or by lmprlsonm~nt not exceeding one :rear, or by both uld
puniBhmcnts, In the discretion ot the court.
PERSON MONOI'OLIZINO TBADII OUILl'l' 01' KISDI:MI:.NOK-I'I:NAL'r!',

Smc. 2. F.very person who shall monopollzt!, or attempt to monopolize,
or combine or conspire with any othl'r person or persons, to monopolize
any part ot the trade or commrrce among the sPveral States, or with tor•
elgn nations, shall be d<"emrd guilty ot & miHdemeanor, and, on conYictloD
thereof, Rhall be punlsbrd b:r fine not exceeding five thousand dollars, or
by lmpr!Ronment not nccrding one year, or by both snld punishments, ID
the discretion ot the court.
COMBlli'ATIONS IN TJ:RRITORIES l ll DlSTRICl' 01' COLOMB!.

IL!.Z(alr-PII~UL'r!',

S!!c. 8. E"rery contract, combination In form ot trust or otherwise, or
tonspimcy, In restraint of trade or commerce ln any Territory ot the
Unlt('d States or ot the District ot Columbia, or In restraint ot trade or
tommerce between any such Territory and another, or between any such
Te1·ritory or Terrltorlea and any State or States or the District ot Columbia, or with foreign nations, or b<'tween the District ot Columbia and any
State or States or foreign nations, Ia hereby declared Illegal. ETI'ry peraon who shall make any such contract or engage In any auch combination
or conspiracy, ~hall be deemed guilty ot a misdemeanor, and, on conviction
thereof, shall be punished by fine not exceeding t!Ye thousand dollnrs, or
by Imprisonment not exceeding one year, or by both said punishments, 1n
the discretion ot the court.
•
~NJ'Oil~l&IINT.

Sic, 4. Tbe aeveral circuit courts ot the United Stntrs are hereby In•
Tested with jurisdiction to prevent and restrain violations ot tbls act, and
ft aball be the dut.Y ot the aeveral district attorne7s ot the United State&,
1n their rcRpectlve districts, under tbe dirPctlon ot the Attorney General,
to Institute procel'dlngs In equity to prevent and restrain auch violations.
Such proceedings may be by way ot petition setting forth tbe rqRe and
praying that euch violation shall he enjoined or otherwise prohiMted.
When the partlea complained ot aball have been duly notllled ot 1ucll
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either the United States, the laws of any of the Territories, the laws of any State, or the laws of any foreign
country.
Sec. 2. PRICE DISCRI1\IINATION.1

SEa. 2. That it shall be unlawful for any person en,
, h
f
,h

Unlawful where

elfect may be to

g~ge d m co~me;ce, m t e c~urs~ o. such.comn;terce, mt er ~~.~:tac~~~f(.

d1rectly or mdirectly to diSCriminate 1D priCe between tion or tena to
. . whiCh
. commo a·1tles
. create
a monopo
d1'fferent pureh asers of commodities,
oly.
are sold for use, consumption, or resale within the U nitecl
States or any Territory thereof or the District of Columbia or any insular possession or other place under the
jurisdiction of the United States, where the effect of such
discrimination may be to substantially lessen competition or tend to create a monopoly in any line of competition the court shall proceed, as soon as may be, to the hearing and
determination ot the case; and pendln~t such petition and before ftnal
decree, the court may at any time make such temporary restraining order
or prohibition as shall be deemed just In the premises.
ADDITION.I.L P.I.RTIIIS.

Szc. 15. WhE"never It shall appear to the court before which any proceed•
log under section tour ot this act may be pending, that the ends ot justice
require that other partf(>8 should be brought before the court, the court
may eause them to be summoned, whether they reside In the district In
Which the court Is held or not; and subprenas to that end may be servell
In any district b7 the marshal thereof,
•

I'ODI'IIITURII 01' PROPIIIRTY,

Szc. 6. Any propert1 owned under any contract or by any combination,
or pursuant to any conspiracy (and being the aubjPct thereof) mentioned
In aectlon one of tbls act, and being In the course ot tranRportatlon from
one Stat'! to another, or to a foreign country, shall be torteltcd to the
United Statea, and may be selzl'd and condemned by like proceedings as
those provided by Ia. w for the forfeiture, seizure, and condemna tl<1n of
Property Imported Into the United States contrary to tow.
BUITS--RIICOVEDY.

S•c. 7. Any person who 1ba.ll bo Injured In his business or property by
any other person or corporation by reason of anything forbidden or declared to be unlawful by this act, may sue therefor In any circuit court of
the United States, In the district In which the defendant resides or II
found, without respect to the amount In controversy, and shall recover
threefold the damages by him austalned, and the costa of ault, lncludlna
a rea.aonable attorney's fee.
"PERSON 11 OB "l'IIBSON9

11

DU"INIID.

SIIC, 8. That the word "person," or "persons," wherever used In thll
act shall be deemed to Include corporations and associations existing under
or authorized by the ]aWl of either the United States, the ]awe of any of
the Territories, the lawa ot any State or the laws of any foreign couutry,
1
On provlslona ot the Shlppln~r noard Act, Packers and Stockyards Act.
11121, and TranspOrtation Act, limiting tbe scope of the Clayton Act ID
c~rtaln Cllllea, see footnote on p. 532.
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1,B~!.!::i"::~sid~~~ merce: Provided, That nothing herein contained sl1all

f~re'!"e in
quality,
or grade,
quan· prevent discrimination in price between
tity, or in aellinr commodities on account of differences
or transportation

purchasers of
in the grade 7
:·~~t ~~~=~~quality, or quantity of the commodity sold, or that makes
tlon, and
only due allowance for difference in the cost of selling or
transportation, or discrimination in price in the same or
different communities made in good faith to meet comVendor may •e· petition: And provided further, That nothing herein conl«!t own custom..
•
•
•
en If not In re- tamed shall prevent persons engaged lll selimg goods,
etraiat of trade.
,
.
.
wares, or mere h an d"1se m
commerce f rom sel ectmg
t}1e1r
own customers in bona fide transactions and not in restraint of trade.
Sec. 3. TYING OR EXCLUSIVE LEASES, SALES OR CONTRACTS.'
Unlawtulwhm
SEc, ,3.
elfect may be to
aubatanttalll gaged m
le • ae a compet •

That it shall
be unlawful for any person en•
commerce, m the course of such commerce, to
lease or make a sale or contract for sale of goods, wares,
merchanJise, machinery, supplies or other commodities,
whether patented or unpatented, for use, consumption or
resale within the United States or any Territory thereof
or the District of Columbia or any insular possession or
other place under the jurisdiction of the United States,
or fix a price charged therefor, or discount from, or reLate upon, such price, on the conJition, agreement or understanding that the lessee or purchaser thereof shall not
use or deal in tho goods, wares, merchandise, machinery,
supplies or other commodities of a competitor or competitors of tho lessor or seller, where the effect of such
lease, sale, or contract for sale or such condition, agreement or understanding may be to substantially lessen
competition or tend to create a monopoly in any line of
commerce.

t1oa.

Sec • .(, VIOLATION OF ANTITRUST LAWS-DAMAGES
TO PERSON INJURED.

SEc. 4. That any person who shall be injured in his busi• f 01'b'luucn
.L1
•
h
ness or propert y by reason OI• anyt 1ung
lD t A
t
"t
t
}
D
}
f
.
_
•
•
1
an 1 rus n.ws may sue t 1ere or m any u1strtet
court
•wt- of the United States in the district in which the defendant resides or is found or has an agent, without respect

Vay me In any

U nlted Statee dilltrlct rourt, and
rerover threefold
damaree, tnclud·

1

~

con ot

'On provisions ot tile Shipping Doard Act, rnckere nnd Stockyards Act.
1921, and Transportation Act, llwltlag the acope ot the Clayton Act In
certuln f'lliWII, !!fie
note on p. 1132.- •
•
1
1-'or telt ot Slu••·•uun Act, li4>e tootnote on pp. 1133-113:$. AJ <numerated
In Clayton Act, - llrHt Jlllr&grullh tbe1·eot on p. 1132.
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to the amount in controversy, and shall recover threefold
the damages by him sustained, and the cost of suit, including a reasonable attorney's fee.
See. 5. PROCEEDINGS BY OR IN BEHALF OF UNITED
STATES UNDER ANTITRUST LAWS. FINAL JUDGMENTS
OR DECREES THEREIN AS EVIDENCE IN PRIVATE LITIGATION. INSTITUTION THEREOF AS SUSPENDING
STATUTE OF LIMITATIONS.

SEc • 5• That a final J'udO'ment
or decree hereafter ren- dence
Primaagalnat
facie m·
e>
dered in any criminal prosecution or in any suit or pro- aa
m
~
dete':ulant
In pnvate bu~~;..
cceding in equity brought by or on behalf of the United tion.
States under the antitrust 8 laws to the effect that a defendant has violated said laws shall be prima facie evidence against such defendant in any suit or proceeding
brought by any other party against such defendant under
said laws as to all matters respecting which said judgment or decree would be an estoppel as between the
parties thereto: Provided, This section shall not apply to me~~~~t d~~
consent judgments or decrees entered before any testi- excepted.
mony has been taken: Provided further, This section shall
not apply to consent judgments or decrees rendered in
criminal proceedings or suits in equity, now pending, in
which the taking of testimony has been commenced but
has not been concluded, provided such judgments or de
crees are rendered before any further testimony is taken.
• eqm•ty or cnmma
· ·
Rnnnlnr
of
enever any smt or procee d'mg m
etatute
ot Hmlta·
0
prosecution is instituted by the United States to prevent, !~t ~0 "'~~~.::
restrain or punish violations of any of the antitrust laws, ~~J11np:•u;=~d~
the running of the statute of limitations in respect of s"t~t~~~:l~~~~U!
eah
'
'ht o f actwn
• ariSmg
' ' un der sa1'dtruatl&Wio
c an d every pr1vate
r1g
laws and based in whole or in part on any matter complained of in said suit or proceeding shall be suspended
during the pendency thereof.

'vh

•

1

Sec. 6. LAllOR OF llUl\IAN llEINGS NOT A COMMODITY
OR ARTICLE OF COMMERCE.

SEa, 6. That the labor of a human being is not a com- tu::l~~r·~~~:
tnodity or article of commerce. Nothing contained in the ~~~t~~~andrf~~l;
antitrust laws 8shall be construed to forbid the existence r.!dbi.!:' ~~~~~i
and , operation of labor' arrr1'cultural
or horticultural or- capital
help and1tock,
without
e.
1
not
1
gaiUzations, instituted for the purposes of mutual help, :~";t ~1.!~ ~~~~
and not having capital stock or conducted for profit, or f:'~ft*t!!.teth:~
to forbid or restrain individual members of such organi- Jecta.
zations from lawfully carrying out the legitimate objects

•••

1n Clor text of Sherman Act, aee footnote on pp. 533-535. A1
ayton Act, aee II rat para&"raph thereof on p. _li32.

enumerated
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See. 6. LABOR OF RUMAN BEINGS NOT A COMMODI'fY
OR ARTICLE OF COl\IMERCE-Contlnued.

thereof; nor shall such organizations, or the members
thereof, be held or construed to be illegal combinations
or conspiracies in restraint of trade, under the antitrust
laws.
See. 7. ACQUISITION BY CORPORATION OF STOCK OR
OTHER SIIARE CAPITAL OF OTHER CORPORATION OR
CORPORATIONS.'
~~ otherPcorph.ob.

SEc. 7. That no corporation engaged in commerce shall
directly or mdirectly, the whole or any part of
may e to au..,. h
k
h
• 1 f
h
•
•tantially Icsaen t e stoc or others are cap1ta o anot er corporatiOn encompetition, re•
• •
otrlln commerce, gan-ed
also ill commerce, where the effect of such acqmsi0
or t•nd to cru.te •
b
, l l
, , b
a mouopol.r.
bon may e to substantial y essen competitiOn etween
the corporation whose stock is so acquired and the corporation making the acquisition, or to restrain such commerce in any section or community, or tend to create a.
monopoly of any line of commerce.
or two or mnre No corporation shall acquire, directly or indirectly, the
other corpora·
•
tions. Prohibit· whole or any part of the stock or other share cap1tal of
ed where eaect
•
•
mar be to aub- two or more corporatiOns engaged m commerce where
atantfally lcuen
• • •
competition, re- the effect of such acqms1t10n, or the use of such stock by
1tra!n commerce, h
•
•
f proxies
• or otherwise,
• may be
or tend to create t e votmg or grantmg 0
a monopolr.
b
,
ll
l
.
.
b
to su stantla y essen competitiOn etween sueh corporations, or any of them, whose stock or other share capital
is so acquired, or to rcstrnin such commerce in any section or community, or tend to create a monopoly of any
line of commerce.
Purrhaoeaolely
This section shall not apply to corporations purchastor Investment·
.
. the
uc•pted.
mg sueh stock so JeIy for mvcstment
and not usmg
same by voting or otherwise to bring about, or in attempting to bring about, the substantial lessening of competition. Nor shall anything contained in this section prevent a corporation engaged in commerce from causing the
Fonnatlon of formation of subsidiary corporations for the actual
mhoidiary
•
f th e1r
' unme
'
d'1at e Jaw ful busmess,
'
rations forcorpo
or th e
1m: carrymg on o
~u!1~!!t~~w;~~ natural and legitimate branches or extensions thereof, or
cepLecL
from owning and holding all or a part of the stoek of
such subsidiary corporations, when the efl'ect of such formation is not to substantially lessen competition.
ratJou.

ro

1 ..

•

tted wbhere ette::t acquire,

•

•

•

'On provision!! of the Shipping Bo11r(J .AC't, Packers and Stockyards
Act, 1021, and Transportation .Act, llmltfng the scope of the Clayton Act
ln certain cases, see footnote on p. 532.
It should be noted also that corporations for export trade a.re excepted
from tl1e provisions ot this section. (See p. 1156, .ee. 8.)
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Nor shall anything herein contained be construed tor 1~o~m~~.:·t!.i
relerenc~
to
P rohibit any common carrier subJ' ect to the laws to regu- with
branch
or tap
late COmmerCe from aidin o0" in the COnStruction Of· 11
n
e I ~here 110
aubstantla.l como
branches or short lines so located as to become :feeders to petition.
the main line of the company so aiding in such construction or from acquiring or owning all or any part of the
stock of such branch lines, nor to prevent any such common carrier from acquiring and owning all or any part
of the stock of a branch or short line constructed by an
independent company where there is no substantial competition between the company owning the branch line so
constructed and the company owning the main line acquiring the property or an interest therein: nor to prevent
such common carrier from extending any of its lines
through the medium of tho acquisition of stock or otherwise of any other such common carrier where there is no
substantial competition between the company extending
its lines and the company whose stock, property, or an
interest therein is so acquired.
Nothing contained in this section shall be held to affect Er!otln~r right.
.
.
.
.
p
heretofore Ia w.
or 1mpa1r any nght heretofore legally acqmred: ro-t u 11 y acquired
• .:1
•
•
•
•
'IYtued,
That nothmg
m
t } us
sectwn
sh a11 b e l1eld or con- not all'ected.
strued to authorize or make lawful-anything heretofore
prohibited or made illegal by the antitrust laws,8 nor to
exempt any person from the penal provisions thereof or
the ci vii remedies therein provided.
See. 8. DIRECTORS, OFFICERS, OR EMPLOYEES OF
llANKS, nANKING ASSOCIATIONS, OR TRUST COl\IPA·
NIES OPERATING UNDER LAWS OF UNITED STATES
AND DIRECTORS OF OTHER CORPORATIONS.'

m:

SEc. 8. That from and after two years from the date ~; t~.~:;.:
of the approval of this Act no person shall at the same ~~~~i.~~~~rnfr!:t
time be a director or other officer or employee of more ~:!~atl, c1it~t
than one bank, banking asooci.ation or trust company, du{~\uci·e~npro~t;
organized or operating under the laws of the United ;~~o~~~J00,0 "''
States, either of which has deposits, capital, surplus, and
Undivided profits aggregating more than $5,000,000; and
Jlo private banker or person who is a director in any bank
1

For text of Sht'rman Act, sc>e footnote on pp. 533-1135. As euumerated
n 1C!nyton Act, 11<'8 OrMt JHlrn:,:ruJ>h tbereof ou p. 532.
By. the last paragt"oph of the Act of St>pt. 7, 1910, amending the
Federal Reserve Act, ch, 401, 89 Stat. 752 at 756, 1t Js provided that
tha Provisions of aec. 8 shall not apply to "A director or other officer,
agent or employee of an7 member bank" who may, "wlt!J the approval
of the Fedcro.l Reserve Board be n lllrcctor or other omcer, &g'!nt or
:Pioyee of any'' bank or corporation, "chartered or Incorporated under
8 law1 of the VnJtcd State• or of aut State thereof, and pr1nc1pall1

1
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See. 8. DIRECTORS, OFFICERS, OR E.l\IPLOYEES OF
DANKS, BANKING ASSOCIATIONS, OR TRUST COl\1PA·
NIES OPERATING UNDER LAWS OF UNITED STATES
AND DIRECTORS OF OTHER CORPORATIONS-Contd.

or trust company, organized and operating under the
laws of a State, having deposits, capital, surplus, and
undivided profits aggregating more than $5,000,000, shall
be eligible to be a director in any bank or banking association organized or operating under the laws of the
~ew 1~~blllt7 United States. The eligibility of a dir~ctor, officer, or
erm
employee under the foregoing provisions shall be determined by the average amount of deposits, capital, surplus, and undivided profits as shown in the official statements of such bank, banking association, or trust company
filed as provided by law during the fiscal year next preceding the date set for the annual election of directors,
and when a director, officer, or employee has been elected
or selected in accordance with the provisions of this Act
it shall be lawful for him to continue as such for one
year thereafter under said election or employment.
Not to we"'
No bank, banking association or trust company, organmore than one. d
.
l
I I
f h U mte
. d S tates,
bank, banking as·Ize or operatmg um er t 1e aws o t e
aoctation, or trust •
•
•
d
'II
f
h
roml,l&nr located m any city or mcorporate town or VI age o more t an
ln ctt1 or lncor•
•
ponted town or two hundred thousand mhab1tants, as shown by the last
vlllage of mort
•
•
•
than 2oo,ooo to- precedmg decennial census of the Umted States, shall
ha bltant..
h ave as a. d'1rector or ot}1er offi1cer or emp l oyee any private
.
banker or any director or other officer or employee of any
other bank, banking association or trust company located
!!nlng~ bankl in the same place: Provided, That nothing in this section
WIt bout capital
,
,
,
<•hare) otoclt: n· shall apply to mutual savmgs banks not havmg a capital
cepted.
•
stock represented by shares: Provided further, That a
Where entire director or other officP.r or employee of such bank, banking
1tock ol one
• •
b
d'
h
bank, etc., owned USSOCiatwn, or trust company may C a 1rector or ot er
b{ •tuckholdere
o other, at110 n· officer or employee of not more than one other bank or
eepted.
trust company organized under the laws of the United
States or any State where the entire capital stock of one
is owned by stockholders in the other: And provided furtiter, That nothing contained in this section shall forbid
•ngRgPd In International or foreign banking, or banking In a dl'pendPncT
or Insular posaea.. lon of the Unltt•d States," In the capital stock of which
t.Jcb memoor bank mar hue Invested under the eondltlons and circum·
atances set forth In the Act.
On proviRions of the Shipping Board Aet, I'ackel'l and Stockyards Act,
1021, and Transportation Act, llwltlnt: the 1cope of the Clayton Act lD
certain C&Jt('B, aee footnote on p, 1132.
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a director of class A of a Federal reserve bank, as defined or~:d~~u;~~!
i.u the I!'ederal Reserve Act from being an officer or and
ba D k excepted,
director or both an officer and director in one member
bank: And provided further, That nothing in this Act or Pot~;e :~.k:r
· te b anker or any offi cer, di rec t or, class
memberA bank,
or
sh a11 pro h I'b"t
I any pnva
director
or employee of any member bank or class A director oi :~e~~";; ;~~~
Federal reserve bank, who shall first procure the consent ~~:r~, ~~:·~:r:
of the Federal Reserve Board, which board is hereby au- ~~~k•, te~~.. ~~~~
' d , a t Its
' di screhon,
·
· hh old , or revok e competition.
no aubatantial
th oriZe
to grant, Wit
such consent, from being an officer, director, or employee
of not more than two other banks, banking associations,
or trust companies, whether organized under the laws of
the United States or any State, if such other bank, banking association, or trust company is not in substantial
competition with such banker or member bank.
The consent of the Federal Reserve Board may be pro- ConoPnt may be
.
eecured before ap·
cured before the person applymg therefor has been P.Iloant elected
.
F
director.
e1ected as a class A director of a ederal reserve bank or
as a director of any member bank.10
That from and after two years from the date of the tw! grtm~re ~~=
approval of this Act no person at the same time shall be :~~l~ ~~m~~~
a director in any two or more corporations, any one of ~P~r.r. ra!~~~iu!~
"\Vh"lCh h as capita
' 1, surp1us, an d Un d"IVl'ded pro fit S aggre- and
proflta unulvlded
aggregate
•
h
$1
0
0
00
d
•
h
1
•
rt
more than Uand•
t
?"a mg more t an , 0 ,0 , engage m w o e or m pa ooo,ooo,
In commerce, oth er th an b anks , b an k"mg assoc1a
· t'IOns,eompetittnn
elimination b:r
of
• an d common earners
•
would
trus t compames
su b'JeCt t o th e A ct agreement
violate antltruat
to regulate commerce, approved February fourth, laWio
eighteen hundred and eighty-seven, if such corporations
are or shall have been theretofore, by virtue of their business and location of operation, competitors, so that the
elimination of competition by agreement between them
Would constitute a violation of any of the provisions of
any of tho antitrust laws.11 The eligibility of a director de:!~~~blllt7
under the foregoing provision shall be determined by the
aggregate amount of the capital, surplus, and undivided
profits, exclush·e of dividends declared but not paid to
s~ockholdcrs, at the end o£ the fiscal year of said corpora.
b.on next preceding the election of directors, and when a.
d.lrector has been elected in accordance with the proviSions of this Act it shall bo lawful for him to continue as
such for one year thereafter.

a

10
The Part Of the 84'etlon lmmP<llatrly prPcM!lng bl'glnn!ng with, u All!~
:-ot:Mecl !url'hcr, That nothing In tbla Act" to thla point, amendmenta
~de by act Mayl:l, 1910, ch. 120, and act May 20, 1920, ch. 200.
In ~;'or text of Bhrrman Act, 1ee footnote on I'P· li:i3--535. All euuweratcd
ayton Act, aee llraL paragraph thereof on p. 532.
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Sec. 8. DIRECTORS, OFFICERS, OR EMPLOYEES OF
BANKS, BANKING ASSOCIATIONS, OR TRUST COMPA·
NIES OPERATING UNDER LAWS OF UNITED STATES
AND DIRECTORS OF OTHER CORPORATION8-Contd.
u~e11$h!l~~~~!

When any person elected or chosen as a director or
or selected as an employee of any bank or other
corporation subject to the provisiong of this Act is eligible
at the time of his election or selection to act for such bank
or other corporation in such capacity his eligibility to act
in such capacity shall not be affected and he shall not
become or be deemed amenable to any of the provisions
hereof by reason of any change in the affairs of such
bank or other corporation from whatsoever cause,
whether specifically excepted by any of the provisions
hereof or not, until the expiration of one year from the
date of his election or employment.

or selection not officer
changed for one

,year.

Sec. 9. WILLFUL :MISAPPLICATION, EMBEZZLEl\IENT,
ETC., OF l\IONEYS, FUNDS, ETC., OF COl\11\ION CARRIER
.A FELONY.

SEc. 9. Every president, director, officer or manager of
any firm, association or corporation engaged in commerce ns a common carrier, who embezzles,steuls,abstracts
or willfully misapplies, or willfully permits to be misap·
plied, any of tloie moneys, funds, credits, securities, property or assets of such firm, association or corporation,
arising or accruing fL·om, or used in, such commerce, in
whole or in part, or willfully or knowingly converts the
same to his own use or to the use of another, shall be
deemed guilty of a felony and upon conviction shall bo
P
en~ty,
flnet, fined not less than $500 or confined in the penitentiary
or 1 mpnaonmen
or both.
not less than one year nor more than ten years, or both,
in the discretion of the court.
In ~~~trf~o~~~~
Prosecutions hereunder may bo in tho district court of
f'~r ~i~~~~t ~~!~!the United States for the district wherein the offense mny
~!Lillie commit· have been committed.
st~~rl:~c.\~000 ~! That nothing in this section shall be held to take away
atJeeted.
judgmentaTheir
a bar or impair the J'urisdiction of the courts of the several
to P roaeoutton States under the laws thereof· and a J'ud!!lllent of convicbercuuder.
'
.,..,
tion or acquittal on the merits under the laws of any
State shall be a bar to any prosecution hereunder for the
same act or acts.
r
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Sec. 10. Lll\IITATIONS UPON DEALINGS AND CON·
TRACTS OF COI\11\ION CARRIERS.

SEo.lO. That after two years from the approval of this tu~~~!~~c~~a~~
Act no common carrier engaged in commerce shall have !1~t~a:!i.~o! cog;
any dealin1::1erg in securities ' supplies• or other articles of gregat
maintelnance. ag·
ng m o r e
000
commerce' or shall make or have any contracts for con- year
than to*50
be•by blda
struction or maintenance of any kind 7 to the amount o:f etc.,
In case
of director,
common
more than $50,000, in the aggregate, in any one year, with ~:~r~~~· !~~~ d~r
fi rm, part nersh'1p or assoc1a
· t'10n other
party or
•
anoth er corporat wn,
baa a substantial
when the said common carrier shall have upon its board lntereat thereill.
of directors or as its president, manager or as its purchasing or selling officer, or agent in the particular transaction, any person who is at the same time a director, man~
ager, or purchasing or selling officer of, or who has any
substantial interest in, such other corporation, firm, partnership or association, unless and except such purchases
shall be made from, or such dealings shall be with, the
bidder whose bid is the most favorable to such common Bidding to be
carrier, to be ascertained by competitive bidding under ~:r~~~i.u~:
regulations to be prescribed by rule or otherwise by the f~e:'~1~fe b&~:
• •
N0 b'd
Commis·
I D t erst ate Commerce COIDIDlSSlOD,
1 S}lR11 b6 re- merce
aion, and to ohow
cei ved unless the name and address of the bidder or the ~~:,e:., :,":idd~~;
names and addresses of the officers, directors and general olllcen, etc.
managers thereof, if the bidder be a corporation, or of
the members. if it be a partnership or firw, be given with
the bid.
Any person who shall, directly or indirectly, do or at- pr!v::tfn~t~r ~~~
tempt to do anything to prevent anyone from biddin 1::1cr or vent
tempting to pr!"
free and fatr
shall do any act to prevent free and fair competition biddtog.
com.petitlon In
~mong the bidders or those desiring to bid shall be punIshed as prescribed in this section in the case of an officer
or director.
Every such common carrier havin(J'
any such transac- portcarrie.~
to re•
1::1
tranllllCtlona
tions or makincr
any
such
purchases
shall
within
thirty
hereunder to lnt:l
teuta t e Com·
days after making the same file with the Interstate Com- ~o~ce Commit·
merce Commission a full and detailed statement of the
t~ansaction showing the manner of the competitive biddmg, who were the bidders, and the names and addresses
of the directors and officers of the corporations and the
members of the firm or partnership bidding; and whenever . the said commission shall' after investigation or report
Commii!IO!on to
hearm{)', have reason to believe that the law has been and Itsviolation•,
own lind·
•
t:l ,
lngo to Attorney
ylolated m and about the said purchases or transactions GeneraL
lt. shall transmit all papers and documents and its own
VIews or findings regarding the transaction to the Attorney General.
36727"-25-voL 6-36
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Sec. 10. LIMITATIONS UPON DEALINGS AND CON·
TRACTS OF COMMON CARRIERS--Continued.
fo~J;:!Z,~e:r:,

If any common carrier shall violate this section it shall

toknowingtyv~t•Le fined not exceedin"' $25 000· and every such director
for, direct, atd,
b
l
l
'
etc., In violation agent manager or officer thereof who shall have Jmowot thle 1ectlon.
'

ingly voted for or directed the act constituting such violation or who shall have aided or abetted in such violation shall be deemed guilty of a misdemeanor and shall
Penalty.
be fined not exceeding $5,000, or confined in jail not exceeding one year, or both, in the discretion of the court.
•Je~r.~No J:~ The effective date on and after which the provisions
1 1921
•
•
of section 10 of the Act entitled "An Act to supplement
existing laws against unlawful restraints and monopolies,
and for other purposes," approved October fifteenth,
nineteen hundred and fourteen, shall become and be
effective is hereby deferred aud extended to January first~
Ex.,..pt .. to nineteen hundred and twenty-one: Provided, That such
Mrporatlona or·
,
•
•
gantz..d after extensiOn shall not apply m the case of any corporat10n
Jan. 12, 1918. orgamze
, d f
• t een h un d re d and
a ter J anuary twelft h , nme
eighteen. 12
•

Sec. 11. JURISDICTION TO ENFORCE COl\IPLIANCE.
COMPLAINTS, FINDINGS, A~O ORDERS. APPEALS.
SERVICE."
11
Jurl•dlrtlonap·
SEo• 11 ' That authority to enforce compliance with
r~pP<'tlvrly
ptil.. bte yea ted sections two three seven and cirrht of this Act by the perln-.
'
'
b
Intentate Com· sons respectively subject thereto is hereby vested: in the
merce Comnd•
, ..
.•
11on;
Interstate Commerce Comm1ss1on where apphcablo to

B:-a•:d·~•!J~rme common

carriers, in the Federal Reserve Board where applicable to banks, banking associations and trust comeof:~!':lon.Trade panics, and in the Federal Trade Commission where applicable to all other character of commerce, to be exercised as follows :
boc::,ndmi::o1~~! 'Vhcnever the commission or board vested with juris11
r.omplalnt
ltev.. 1~. l!, be·
8, diction thereof shall have reason to believe that any
01
!~d' _:;~ :!~~ person is violating or has violated any of the provisions
h;!~tn~:not~~e ro;_ of sections two, three, seven and eight of this Act, it shall
;:~~~t or de- issue and serve upon such person a complaint stating its
charges in that respect, and containing n. notice of a hearing upon a day and at n. place therein fixed at least thirty
days after the service of said complaint. The person so
ss Above parngraph, 1ec-. !SOl of the Transportation Act, Feb. 28, 1920,
eh. 81, 41 Stat. 456 at 499.
sa On provisions ot the Shipping Ronrd Aet, Packers and !ltoe!l:yards Act,
1921, and Transportation Aet, Jlmltlnl{ the •cope ot the Clayton Aet 1D
certain 1'11111'8, lll"'l footnote on p. IS32.
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complained of shall have the right to appear at the place ha~e""il~i:t•;; a~
and time so fixed and show cause why an order should cau•e,
pear !'!d show
.......
not be entered by the commission or board requiring such
ptrson to cease and desist from the violation of the law
so charged in said complaint' Any person may make ap- mavInterventl?u
be penmtplication, and upon good cause shown may be allowed ~::~for 1 o o d
by the commission or board, to intervene and appear in
' person. The t est'1mony testimony
Tran~rlpt
of
sa1'd procee d'mg by counse1 or m
to be
in any such proceeding shall be reduced to writing and filed.
•
filed in the office of the commission or board. If upon
such hearing the commission or board, as the case may be, 1 N1 ~e.,:~~\c;.
shall be of the opinion that any of the provisions of said make
•ion orwr1tten
~oard reto
Sections have been or are beinO'
violated
it
shall
make
a
port stating IIndt:>
'
lngs, and to I•·
report in writing in which it shall state its findinO'S
as to aue
and serve ort:>
der to cease and
the facts, and shall issue and cause to be served on such ~~~at on respond·
person an order requiring such person to cease and desist
from such violations, and divest itself of the stock held
or rid itself of the directors chosen contrary to the provisions of sections seven and eight of this Act, if any ·
there be, in the manner and within the time fixed by said
• t of th e recor d 1n
' sueh h earmg
· hoard
Commission
or
order. Un t 1'l a t ranscr1p
may modshall have been filed l'n a circuit court of api)eals of the fly
or
set
ash~·
Its order until
Pnited States as hereinafter provided ! the commission ord
transc·ript of rec.
filed In Clr·
or board may at any time, upon such notice and in such ~~~ourt of Apmanner as it shall deem proper, modify or set aside, in
who~e <tr in part, any report or any order made or issued
by it under this section.
If such person fails or neglects to obey such order of ob~3i~~~! o:f d;r.
the commission or board wbile the same is in effect, the~ [:: r ~:0 '1::,'!~1d
commission or board may apply to the circuit court of ~~r ~~~~{ ~ ';!;
a ppea1S 0 f th e uIll'ted St at cs, Wl'th'lll any ClrCUl
· 't W h ere ment
peals of
furItaentorceorder,
the violation complained of was or is being committed. or !:~1 gt ~i· .~~3:
where such person resides or carries on business, for the
~nforcement of its order, and shall certify and file with
1ts application a transcript of the entire record in the
proceeding, including all the testimony taken and the
~ourt to nuse
report
and order of the commission or board. Upon such notlre
.
thereof to
fllltnO' of the application and. transcript the court shall be served on reb
spondent a nrl to
cause notice thereof to be served upon such person and henter
•" e power to
decree atthereupon shall have J'urisdiction of the proceedinO'
andflrmlng,
modify.
t:>
I ng, or settwg
0 f the question determined therein and shall have power aside order of
t
'
comralulon or
0 make and enter upon the pleadings, testimony, and board.
proceedings set forth in such transcript a decree affirmJ.ng, modifying, or setting aside the order of the commisJ

'
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Sec. 11. JURISDICTION TO ENFORCE COl\IPLIANCE.
COMPLAINTS, FINDINGS, AND ORDERS. APPEALS.
SERVICE-Continued. .
eo~'.::t!~!n• ~: sion

or board. The findings of the commission or board
as to the facts ' if supported by testimony ' shall be conelusive. If either party shall apply to the court for leave
.l.rn7~~~~o~v~! to adduce additional evidence, and shall show to the satde_ntctedmay bepe• • isfaction of the court that such additional evidence is
m1 e on app11•
·
cation, and ohow- material and that there were reasonable grounds for the
lng 4>f reasonable
ground tor tail- failure to adduce such evidence in the proceeding before
ure to adduce
theretofore.
the commission or board, the court may order such additional evidence to be taken before the commission or
board and to be adduced upon the hearing in such manner
and upon such terms and conditions as to the court may
Comml
..
lon
or
seem
proper• The commission or board may modify its
board may make
~~din~: ~r~~~ findings as to the facts, or make new findings, by reason
100
tbereo •
of the additional evidence so taken, and it shall file such
modified or new findings, which, if supported by testimony, shall be conclusive, and its recommendation, if
any, for the modification or setting aside of its original
de!r~~':~J!ct~~ order, with the return of such additional evidence. The
ri:::;r, gft~tf:. judgment and decree of the court shall be final, except
wloe ftnal.
that the same shall be subject to review by the Supreme
Court upon certiorari as provided in section two hundred
and forty of the Judicial Code.
Petition b7 reAny party required by such order of the commic::sion
or
fPOndent to relr
~."'anc:!d.i!. 1 .t board to cease and desist from a violation charged may
obtain a review of such order in said circuit court of appeals by filing in the court a written petition praying that
the order of the commission or board be set aside. A
To be ~e"ed oa copy of such petition shall be forthwith served upon the
0
~~~~J~'h"1 c ~ commission or board, and thereupon the commission or
~~·r~~"n tg c:r; Loard forthwith shall certify and file in the court a
!~d"j~·~r:. 0:0~~ transcript of the record as hereinbefore provided. Upon
the filing of the transcript the court shall have the same
eo~~~~1~~~~'!.~! jurisdiction to affirm, set aside, or modify the order of the
:rn~:· g; •i.g~: commission or board as in the case of an application by
mission
or board th e COmmiSSIOn
• • Or bOard f or tb e en f orcement 0 f 1"tS Or der,
and
commlaaion·
1
or
board'•
lindd
th
fi
• ·
t n r • elmllul 1 an
e nd"mgs o f t} te commiSSIOn
or board as t o th e
c:om:lw;lve.
facts, if supported by testimony, shall in like manner be
conclusive.
.Turfsdfrtlon .,,
The jurisdiction of the circuit court of appeals of the
~~~~~~Appeal• United States to enforce, set aside, or modify orders of
the commission or board shall be exclusive.
board conclusive
If supported b7
testimony.

CLAYTON ACT.

547

Such proceedings in the circuit court of appeals shall have
Proc~dlnedg•
to
proc ence
be b"
mven precedence OVer other cases pendinO'
therein
and
over other CSsetl,
b
'
and to be expeshall be in every w~y expedited. No order of the com- dited.
mission or board or the J'udoment
of the court to enforce antitrust
I:iabillt:runder
b
act1 not
the same shall in any wise relieve or absolve any person &fleeted.
from any liability under the antitrust Acts.u.
Complaints, orders, and other processes of the commis- m~~~:t; ~!.eo~
sion or board under this section may be served by any-:,:;~f.~~~d~o:'!;
one duly authorized by the commission or board, either:.:'.~•. other proo(a) by delivering a copy thereof to the person to be Personal; or
served, or to a member of the partnership to be served,
or to the president, secretary, or other executive officer
or a • director of the corporation •to •be served; or (b) by p IAta eoffice
~r
e of bUill·
leavmg a copy thereof at the prmcipal office or place of ness; or
business
of such person; or (c) by registering and
mail- Dial.
~r. regiatered
•
•
mg a copy thereof addressed to such person at his princiret.urn
pal office or place of business. The verified return by the of Verified
person oerv1ng,
person so servin(J'
said
complaint
order
or
other
process
and return post·
o
'
' ,
office recel pt,
setting forth the manner of said service shall be proof proof of aentce.
of the same, and the return post-office receipt for said
complaint, order, or other process registered and mailed
as aforesaid shall be proof of the service of the same.
Sec. 12. PLACE OF PROCEEDINGS UNDER ANTITRUST
LAWS. SERVICE OF PROCESS.

SEc.
12. That any suit,
action, or proceeding
under the bePr1oc~lnedrma:r
•
,
,
nsbtut
or
antitrust laws 14, agamst
a
corporation
may
be
brou(J'ht
p~ocesa served fa
• •
•
,
b,
district of which
ltot only in the JUdiCial district whereof it IS an inhabit- Inhabitant
corporation aa
·
or
ant, but also in any district wherein it may be found or wherever tt D1Rl
d
.
bbefcund.
•
t ransacts b usmess;
an all process m such cases may e
served in the district of which it is an inhabitant, or
wherever it may be found.
Sec.13. SUBPCENAS FOR WITNESSES IN PROCEEDINGS
BY OR ON BEHALF OF TilE UNITED STATES UNDER
ANTITRUST LAWS.

SEc. 13. That in any suit, action, or proceeding brought
Ly or on behalf of the United States subprenas for witnesses who are required to attend a court of the United
States in any judicial district in any case, civil or crimiA "For text ot Shermitn · g see fOotnote on pp. 1133-1585. For Antitrust
eta as enumerated In Clayton Act, see first paragraph thereot on p. li32.
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See.13. SUBP<ENAS FOR WITNESSES IN PROCEEDINGS
BY OR ON BEHALF OF THE UNITED STATES UNDER
ANTITRUST LA W8-Contlnued.
an~alst~~t. 1;;~ nal, arising under the antitrust laws 15 may run into any

perm
tuton
ot other district: Provided That in civil cases no writ of
trial court
neces'
.ary
~~ civil cases subprena shall issue for witnesses living out of the disIt w1tneos lives
in which the court is held at a greater distance than
aoutnd otmoredlstricttrkt
than
lOOmilcadistaut. one hundred miles from the place of holding the same
without the permission of the trial court being first had
upon proper application and cause shown.
Sec. 14. VIOLATION BY CORPORATION OF PENAL
PROVISIONS OF ANTITRUST LAWS.
th~·o~"l~d1vr~~ SEc. 14. That whenever a corporation shall violate any
~~r~i~~~~r., om- of the penal provisions of the antitrust lawsr such violation shall be deemed to be' also that of the individual directors, officers, or agents of such corporation who shall
have authorized, ordered, or done any of the acts constiAmi•demcanor. tnting in whole or in part such violation, and such violaPenalty, tt ne tion shall be deemed a misdemeanor, and upon conviction
or
' t h e sh a11 b e
or Imprisonment
botb.
'th ere f or o f any sueh di rector, offi cer, or agen
punished by a fine of not exceeding $5,000 or by imprisonment for not exceeding one year, or by both, in the discretion of the court.
See. 15. JURISDICTION OF UNITED STATES DISTRICT
COURTS TO PREVENT AND RESTRAIN VIOLATIONS OF
TDIS ACT.
SEc. 15. That the several district courts of the United
States are hereby invested with jurisdiction to prevent
nnd restrain violations of this Act, and it shall be the
Dlllttlct
· attorneys 0 f t he U mte
· d S tates,
11eya,
underattor·
dl· d uty 0 f t he Severa1 d'Istnct
rection
of
Attor.
h
•
•
d"
•
d
h
di
• 0 f t he
ney General, tolfi t elr respective Istncts, Ull Cf t C rect10n
f ... tftuteproceed· A
G
l
t
.
't
d'
.
. to
ing1.
ttorney enera , o mstl ute procce mgs m eqmty
and restrain such violations• Such proceedings
mayProoeedfn~r~prevent
be by way
~~ np;u:~~~h ·t~;may be by way of petition setting forth the case and praycue, •tc.
ing that such violation shall be enjoined or otherwise proAfter due no- hibited. 'Vhen the parties complained of shall have been
••
roceed to hear- u y noti'fid
e 0 f sue h petitiOn,
t h e court s hll
a procee d ' as
r,tlce,Courttodl
ng and determl·
.
.
.
nation aa 1100n .. soon as may be, to the hearmg and determmatwn of the
m~.:;;ng pet!- case; and pending such petition, and before final decree,
tton
tnRtltutlnwthe
court may at any time make such temporary restrainproceeding
Court
m~~,;·;:n::l!:: ing order or prohibition as shall be deemed just in the
fn'
lf. order or pro- premises • 'Vhenever it shall appear to the court before
llib1tiou.
which any such proceeding may be pending that the ends
.. J,'or tl'xt or Sherman Act, Bee footnote on pp. 1133-53~. For Antitrust
ActB u enumerated In Clayton Act, see llrst paragraph theroof on p. 1132.
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of justice ren11ire
that other parties should be broU 00'ht mon
Courtmbayaum.
-yot er par•
before the court, the court may cause them to be sum- tiea.
moned whether they reside in the district in which the
court is held or not, and subprenas to that end may be
served in any district by the marshal thereof.
Sec. 16. INJUNCTIVE RELIEF AGAINST THREATENED
LOSS BY VIOLATION OF ANTITRUST LAWS.

SEo. 16. That any person, firm, corporation, or nssocia- pe~!n~ ~r!~ e~~~
tion shall be entitled to sue for and have injunctive relief,~1~0:a.~'d ;ri~~l:
in any court of the United States havinO'
l!- 8 other In·
o 3'urisdiction ~Ies
tunctlve relief
over the parties, against threatened loss or damage by ae~uff::'.~~~~.:
violation of the antitrust laws/ 6 including sections two, ~h~e:\e"th~tc~i1 i
three, seven and eight of this Act, when and under the ~:.:a:! 1081 or
same conditions and principles as injunctive relief against
threatened conduct that will causo loss or damage is
grunted by courts of equity, under the rules governing
1.nPre~lmlnary
such proceedinO'S
o I and upon the execution of proper bond junct1on
may ••·
against damages for an injunction improvidently granted i,~~dup:;d P;h.;'!~
and a showing that the danger of irreparable loss or dam- lng.
nge is immediate, n preliminary injunction may issue:
Provided, That nothing herein contained shall be con- stBtut
Unlted
a ea a 1one may
10 r f lni~nc:
struetl to entitle any person, firm, corporation, or associ- ·t~e
1ve re 11 e
nD"
ntion 1 except the United States, to bring suit in equity for 'ubJect
com.mon carrier
to Act to
inJ'unctive relief against any common carrier subJ'ect to mere
Regulate Com•
e.
the provisions of the Act to regulate commerce approved
February fourth, eighteen hundred and eighty-seven, in
respect of any matter subject to the regulation, supervi·
sion, or other jurisdiction of the Interstate Commerce
Commission.
a~a1

Sec. 17. PRELil\IINARY INJUNCTIONS. TEl\IPORARY
RESTRAINING ORDERS.

SEo. 17. That no preliminary inJ' unction shall be issued 1nJNo
prellmlna rtb
,
unct1on w 1t •
Without notice to the opposite party.
out notice.
No temporary restraininO'
order shall be granted with- restrairunr
No t.emporary
o
order
out notice to the opposite party unless it shall clearly In
a~scnce ot a
tbOWIIII!' Of im•
appear
from specific facts shown by affidavit• ,or by the reparable
mediate and lr·
,
lnjur1
venfied bill that immediate and irreparable m]ury, loss, or lou.
or damage will result to the applicant before notice can
he served and a hearing had thereon. Every such tern- ~~t7a~::l~ra't.d!~
porary restraining order shall be indorsed with the date to
oohow
date and
hour
of looue,
deand hour of issuance shall be forthwith filed in the line lnJui'J, eta.
' of record, shall define the inclerk's office and entered
" For trxt of 8ho•rman Act, see footnote on pp. 1538-535. For Antitrust
Act11 a& enumerated lo Clayton Act, 11ee first paragraph thereof ou p. 1132.
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Sec. 17. PRELIMINARY INJUNCTIONS. TEMPORARY
RESTRAINING ORDERS-Continued.

jury and state why it is irreparable and why the order
:was granted with.out notice, and shall by its terms expire
within such time after entry, not to exceed ten days, as
the court or judge may fix, unless within the time so fixed
the order is extended for a like period for good cause
shown, and the reasons for such extension shall be entered
It
without
aot!ce, !11uaace of of record. In case a temporary restraining order shall
f~~~~'jj~....{0 1:; be granted without notice in the contingency specified,
~f1':~d P~!aib!! the matter of the issuance of a preliminary injunction
moment.
shall be set down for a hearing at the earliest possible
time and shall take precedence of all matters except older
matters of the same character; and when the same comes
up for hearing the party obtaining the temporary re·
straining order shall proceed with the application for a
preliminary injunction, and if he does not do so the court
shall dissolve the temporary restraining order. Upon
maop:~~· g~~~ two days' notice to the party obtaining such temporary
lutfon or modi· restraininrr order the opposite party may appear and
llcatfon on two
o
dar•' notice. move the dissolution or modification of the order, and in
that event the court or judge shall proceed to hear and
determine the motion as expeditiously as the ends of justice may require.
dl~:- !J:d:t ~'!: Section two hundred and sixty-three of an Act entitled
pealed.
"An Act to codify, revise, and amend the laws relating to
tho judiciary," approved March third, nineteen hundred
and eleven, is hereby repealed.
a~:~ 181 DOt Nothing in this section contained shall be deemed to
alter, repeal, or amend section two hundred and sixtysix of an Act entitled "An Act to codify, revise, and
amend the laws relating to the judiciary," approved
March third, nineteen hundred and eleven.
Sec. 18. NO RESTRAINING ORDER OR INTERLOCUTORY
ORDER OF INJUNCTION WITHOUT GIVING SECURITY.

::C.Pu

'"~'1at
ot thla &Ct.

SEo. 18. That, except as otherwise provided in section
16 of this Act, no restraining order or interlocutory order
of injunction shall issue, except upon the giving of security by the applicant in such sum as the court or judge
may deem proper, conditioned upon the payment of such
costs and damages as may be incurred or suffered by any
party who may be found to have been wrongfully en·
joined or restrained thereby.
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Sec. 19. ORDERS OF INJUNCTION OR RESTRAINING
ORDERS-REQUIREl\IENTS.
SEo. 19. That every order of injunction or restraining Yu•t ~et torlh
•
reaeona. be 1pe.
order shall set forth the reasons for the ISSUance of the clft~, and de·
. terms, and sh all d escr1'be m
, rea- 1crlbe
acts to be
same, s h a11 b e speCl'fi c m
restrained.
sonable detail, and not by reference to the bill of complaint or other document, the act or acts sought to be
restrained, and shall be binding only upon the parties to Binding onl:r
' offi cers, agent s, servant s, emp1oyees, an don
to
th e sm't , th e1r
•uit,partie•
their omattorneys, or those in active concert or participating with cen, etc.
them, and who shoJI, by personal service or otherwise,
have received actual notice of the same.
Sec. 20. RESTRAINING ORDERS OR INJUNCTIONS BE·
TWEEN AN EMPLOYER AND EMPLOYEES, EMPLOYERS
AND EMPLOYEES, ETC., INVOLVING OR GROWING OUT
OF TERl\IS OR CONDITIONS OF El\IPLOYl\IENT.

SEo. 20. That no restraining order or injunction shall
be granted by any court of the United States, or a judge
or the judges thereof, in any case between an employer
and employees, or between employers and employees, or
between employees, or between persons ,employed and
persons seeking employment, involving, or growing out
of, a dispute concerning terms or conditions of employment, unless necessary to prevent irreparable injury to Not to t..ue
. }lt, 0 f t he party rnak'mg t h0 unless
neceoearr
property, or to a property rig
to prmnt
lrrepf
h'
h
,
,
th
,
d
t
d
arable
Injury.
.
,
app1lcatiOn, or w 1c InJUry ere 1s no a equa e reme y
at law and such property or property rirrht must be Thrutened
• 1artty
• ill
• t h e app I'1Cahon,
e •
h' h property or prop' h parbCU
d CSCrt'b'ed Wit
W lC erty righta IDlflt
•
, •
•
be descr1bed w1th
Inust be m wr1bng and sworn to by the applicant or by particularity.
·his agent or attorney.
And no such restraininCY'
order or inJ'unction shall pro- anyNot
to prohibit
, ,
e
penon
or perhiblt any person or persons ' whether singly or in concert ' natmg
aon~ from tcnniany rcla·
from terminating any relation of employment, or from tion
employment,of recomceasinCY'
to
perform
any
work
or
labor
or
from
recom-mending
othen
e
'
by peaceful
18 10 to do,
Inending' advisinCY'
or
persundinCY'
others
by
peacefuln"a'
o!
e
etc.
means so to do; or from attending at any place where
any such peorson or persons may lawfully be, for the purP.ose of peacefully obtaining or communicating information, or from peacefully persuading any person to work
or to abstain from working; or from ceasing to patronize
or to employ any party to such dispute, or from recommending, advising, or persuading others by peaceful and·
la~ful means so to do; or from paying or giving to, or
lVlthholding from, any person engaged in such dispute,
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Sec. 20. RESTRAINING ORDERS OR INJUN.CTIONS BE·
TWEEN AN EMPLOYER AND EMPLOYEES, EMPLOYERS
AND EMPLOYEES, ETC., INVOLVING OR GROWING OUT
OF TERMS OR CONDITIONS OF EMPLOYMENT-Contd.

any strike benefits or other moneys or things of value;
or from peaceably assembling in a lawful manner, and
for lawful purposes; or from doing any act or thing
which might lawfully be done in the absence of such disIn tht: P:r.e;:~~g pute by any party thereto; nor shall any of the acts speci·
not to be ~onold· fied in this para !!Taph be considered or held to be viola·
er••l vlolatJona of
1:>
an,.
ot tbetions of any law of the United States
United•• .,Statu.
•
Sec. 21. DISOBEDIENCE OF ANY LAWFUL WRIT,
PROCESS, ETC., OF ANY UNITED STATES DISTRICT
COURT, OR ANY DISTRICT OF COLUMBIA COURT.

SEo. 21. That any person who shall willfully disobey
any lawful writ, process, order, rule, decree, or command
of any district court of the United States or any court of
the District of Columbia by doing any act or thing
therein, or thereby forbidden to be done by him, if the
a~~~l!?~~e a~;,~ act or thing so done by him be of such character as to con·
~'funre:e•sf!~: stitute also a criminal offense under any statute of the
~h!c'l:co~~~te~~ United States, or under the laws of any State in which
~:!ded ~,~!'oft·:. the act was committed, shall be proceeded against for his
!'i~:L•tter prO- said contempt as hereinafter provided.
Sec. 22. RULE TO SHOW CAUSE OR ARREST. TRIAL.
PENALTIES.

SEc. 22. That whenever it shall be made to appear to

any district court or judge thereof, or to any judge
therein sitting, by the return of a proper officer on lawful
process, or upon the affidavit of some credible person, or
by information filed by any district attorney, that there
is reasonable ground to believe that any person has been
~~~~oy;:u~'.~r.df~ guilty of such contempt, the court or judge thereof, or
•ho" cauoehawhdr any J"udge therein sitting, may issue a rule requiring the
peroon c ree
•h~utd not b•said person so charged to show cause upon a day certain
puu11bed.
why he should not be punished therefor, which rule, to·
gcther with a copy of the affidavit or information, shall
be served upon the person charged, with sufficient prompt·
ness to enable him to prepare for and make return to the
order at the time fixed therein. If upon or by such re·
~o~~~P~r:~~':u1. turn, in the judgment of the court, the alleged contempt
g~...~\•:r~~o pureed be not sufficiently purged, n. trial shall be directed at a
time and place fixed by the court: Provided, however,
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That if the accused 7 bein(J'
a natural person' fail or refuse ural
tallure
of nat·
o
peroon
to
to make return tO the rule to ShOW CaUSe l an attachment tachment
make return.
At·
q&ioat
may issue against his person to compel an answer, and in penon.
case of his continued failure or refusal, or if for any
reason it be impracticable to dispose of the matter on the
return day, he may be required to give reasonable bail
for his attendance at the trial and his submission to the
final judgment of the court. Where the accused. is a body
rr body
rpoo
. rate,
attaccobment
Corporate, an attachment for the sequestratiOn of ItS lor sequestration
ol Ita propertr.
.
.
.
property may b e Issued upon hke refusal or failure to
answer.
In all cases within the purview of this Act such trial b1Trial
be
court may
or, upmay be by the court, or, upon demand of the accused, by on demand ol ao.
. wh'1ch I atter event t h e court ·may Impane
.
l a cuaed. bf jurr.
a Jury;
m
jury from the jurors then in attendance, or tho court or
the judge thereof in chambers may cause a sufficient number of jurors to be selected and summoned, as provided by
law, to attend at the time and place of trial, at which time
a jury shall be selected and impaneled as upon a trial for Trial to c<!n.
.
~~~~
zmsdeameanor; and such
conform,
as near as pro•ecuted
In criminalbycaIn·
•.,.
, . trzal, shall
,
.
rnay be, to the practice m crlmmal cases prosecuted bydlctme!'t.or upoa
' d'
• f
•
lnlormat10n.
In 1ctment or upon m ormation.
If the accused be found guilty, judgment shall be entered accordingly, prescribing the punishment, either by Penal~:r. t 1 n •
,
,
b h , h d'
.
h or imprtaonmeut,
fi ne or 1mprzsonment,
or ot , m t e IScretlon of t e or both.
court. Such, fine shall be paid to .the
Fine Statea
paid or
~
, United States or to United
t h e complamant or other party lDJUred by the act con- complainant or
. .
,
other party ln·
shtutmg the contempt, or may, where more than one IS So Jured. It aa,
d among t h em as t h e cu1ed
• 'de d or apportwne
d amage d , b e d IVI
penon, natural
tine~
,
,
. United States not
court may direct, but m no case shall the fine to be pa1d to exceed u,ooo.
to the United States exceed, in case the accused is a
natural person, the sum of $1,000, nor shall such imprisonment exceed the term of six months: Provided, That in
a.ny case t.he court or a judge thereof may, for good cause Court or juur•
shown, by affidavit or proof taken in open court or before~~& !l:~~dni:
such judge and filed with the papers in the case, dispense ;o~ear~:;~chment
with the rule to show cause, and may issue an attachment
for the arrest of the person charged with contempt; in
'Which event such person, when arrested,
Accused before
to be
. shall
· be brought brour.ht
b efore such court or a J'udge thereof Without unnecessary Judge promrtl:r
,
. ,
and admitted to
• d elay, and shall be admitted to ba1l m a reasonable penalty
ball. Proceed·
,
I n r 1 thereafter
f or his appearance to answer to the charge or for trial for sa.me u It rule
had lsaued.
.
tl1e contempt; and thereafter the proceedmgs
shall be the
same as provided herein in case the rule had issued in the
first instance.

.
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Sec. 23. EVIDENCE. APPEALS.

Evidence may SEc. 23. That the evidence taken upon the trial of any
be
by
'
bill preserved
of exceptions.
persons so accuse d may b e preserved by b'll
I 0 f exceptions,
Judgmentu p on
re- and, any judgment of conviction may be reviewed upon
1' I ewable
,
writ of error. writ of error in all respects as now provided by law 1n
criminal cases, and may be affirmed, reversed, or modified
Grantln~otas justice may require. Upon the granting of such writ
writ to atay exe,
,
cution, and
of error, executiOn of JUdgment shall be stayed, and the
~~~~:Jdtot~j~ accu~ed, if the~eb! sentenced to imprisonment, shall be
admitted to bail 1n such reasonable sum as may be required by the court, or by any justice, or any judge of
any district court of the United States or any court of
the District of Columbia.
Sec. 24. CASES OF CONTEMPT NOT SPECIFICALLY EJ.\1llRACED IN SEC. 21 NOT AFFECTED.

In SEc. 24. That nothing herein contained
or Committed
near preaence
,
. shall be conof court, or
strued to relate to contempts COmiDltted In the presence
In disobedience of the court, or so near thereto as to obstruct the adminis·
of
lawful
,
f . .
· d 1n
• d'IS•
writany
or processtratlOn
0 JUStice, nor to contempts committe
In suit or action
.
,
by or In behalf obedience of any lawful wr1t, process. order, rule, decree,
of United Statea,
d
d .
,
·
,
·
or comman entere m any smt or action brought or
And other case• prosecuted in the name of, or on behalf of, the United
110t In aec. 21·
Punhhed InStates, but the same, and all other cases of contempt not
~~~!~in'~~ us~!~ specifically embraced within section twenty-one of this
::wt~~ and 111 Act, may be punished in conforlliity to the usages at law
and in equity now prevailing.
Sec. 25. PROCEEDINGS FOR CONTEMPT. Lll\IITATIONS.

Must be l111tl· SEc, 25. That no proceeding for contempt shall be intuted
,
d agamst
.
. h'm one year
year. within one shtute
any person unl ess b egun w1t
Notna1• prooecu·
bar to from the date
crhni
, of the act complained
. , of; nor shall
. any
uon.
such proceedmg be a bar to any cr1mmal prosecution for
l'e n.Jln~ pro,· the saine act or acts; but nothing herein contained shall
ceed 1 "~' not a·
tected.
affect any proceedings in contempt pending at the time
of the passage of this Act.
Sec. 26. INVALIDITY OF ANY CLAUSE, SENTENCE, ETC.,
NOT TO ll\IPAIR REl\IAINDER OF ACT.

SEc. 26. If any clause, sentence, paragraph, or part of
this Act shall, for any reason, be adjudged by any court
of competent jurisdiction to be invalid, such judgment
But to b• co~~o shall not affect, impair, or invalidate the remainder
!ane:!nc~ ~~u~ thereof, but shall be confined in its operation to the clause, •
rllltls taYolvecL sentence, paragraph, or part thereof directly involved in
the controversy in which such judgment shall have been
rendered.
Approved, October 15, 1914.
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WEBB ACT.1
£Approved Apr. 10, 1918,]

[PunLrc-No. 126-65TH CoNGREss.]
[H. R. 2316.]
AN ACT To promote export trade, and tor other purposes.

Sec. 1. DEFINITIONS.

Be it enacted by the Senate and House of Representatives of the United States of America in Congress assembled, That the words" export trade" wherever used in "Export trade."
this Act mean solely trade or commerce in goods, wares,
or merchandise exported, or in the course of being exported from the United States or any Territory thereof
to any foreign riation; but the words " export trade " shall
not be deemed to include the production, manufacture, or
selling for consumption or for resale, within the United
States or any Territory thereof, of such goods, wares, or
merchandise, or any act in the course of such production,
manufacture, or selling for consumption or for resale.
That the words "trade within the United States" "Trade within
. t h'IS A ct mean t raae
• or commerce among statea."
t h e U a it e d
wherever use d 1n
the several States or in any Territory of the United
States, or in the District of Columbia, or between any
such Territory and another, or between any such Territory or Territories and any State or States or the District
of Columbia, or between the District of Columbia and any
State or States.
That the word "Association" wherever used in this "Associatioa.''
'Act means any corporation or combination, by contract
or otherwise, of two or more persons, partnerships, or
corporations.
Sec. 2. ASSOCIATION FOR OR AGREEMENT OR ACT
1\IADE OR DONEINCOURSEOFEXPORTTRADE-STATUS
UNDER SHERl\IAN ANTITRUST LAW.

SEc• 2• That nothing contained in the Act entitled "An ll!ega)
b~tlciatlon
110t
It organ.
Act to protect trade and commerce against unlawful re- fzedd
ttor,
and en;
gage
n expor.
straints and monopolies," approved July second, eighteen trade •oietr.
hundred and ninety, 2 shall be construed as declaring to
be illegal an association entered into for the sole purpose
of engaging in export trade and actually engaged solely in
1
With the exception ot a reference thereto In the case or United Statee
v. Un4te4 Stat~ Steel Corpora/4oft., 2lH·U: s.- 417 at 453, and In E~ Part"
L~U~~Gr, 274 Fed. 160 at 171, this act appears as yet neither to have been
Involved In nor referred to In any reportEd case.
• For text ot ShE!l'man Act, see footnote on pp, 533-5311,
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Sec. 2. ASSOCIATION FOR OR AGREE.l\IENT OR ACT
MADE OR DONE IN COURSE OF EXPORT TRADESTATUS UNDER SHERMAN ANTITRUST LAW-Continued.

110~

0

~c:~r,m~~~ such export trade, or an agreement made or act done in
:~d:e"~f~~~~ th! the course of export trade by such association, provided

United
.., or such association ' agreement ' or act is not in restraint of
of
thestat
esport
within the United States, and is not iri restraint of
tor, and
the export trade of any domestic competitor of such asIt ourh aaaocla· sedation· And provided further That such association
tlon
doeo not
•
l
arttllclally
or In- does not' either in the United States or elsewhere l enter
t e ntl onally en·
~~': ~~. ~;'P:u~into any agreement, understanding, or conspiracy, or do
•tantial.ly
competition,Ieuen
or any act which artificially or intentionally enhances or dereotrain
trade In
commoditleo
of presses prices within the United States of commodities
clue esported. of the class exported by such association, or which substantially lessens competition within the United States
or otherwise restrains trade therein.
::;::t~cot !':~ti. trade

Sec. 3. ACQUISITION BYEXPORTTRADECORPORATION
OF STOCK OR CAPITAL OF OTHER CORPORATION.

SEa, 3. That nothing contained in section seven of the
Act entitled" An Act to supplement existing laws against
tcwful under unlawful restraints and monopolies, and for other purClayton Act un·
,
Jeaa e!l'ect may be poses," approved October fifteenth, nmeteen hundred
to re.traln trade
.
, .
or oubotantiaJly and fourteen,& shall be construed to forb1d the acqmslleo~en competition ,
,
.
wtthtn United tlon or ownership by any corporatiOn of the whole or any
state~.
part of the stock or other capital of any corporation
organized solely for the purpose of engaging in export
trade, and actually engaged solely in such export trade,
unless the effect of such acquisition or ownership may be
to restrain trade or substantially lessen competition
within the United States.
Sec. 4. FEDERAL TRADE COl\IMISSION ACT EXTENDED
TO EXPORT TRADE COl\IPETITORS.

SEo. 4. That the prohibition against "unfair methods
of competition" and the remedies provided for enforcing
said prohibition contained in the Act entitled "An Act to
create a Federal Trade Commission, to define its powers
nnd duties, and for other purposes," approved September
twenty-sixth, nineteen hundred and fourteen,' shall be
construed as extending to unfair methods of competition
used in export trade against competitors engaged in ex-

• s~ antr, p. 1132 E't aeq.
'See aft.le, p. 1119 et seq,
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port trade, even though the acts constituting such unfair act~" 11n"v ~~ovu:~
methods are done without the territorial J·urisdiction of ritonat
d~ne_without terjunodJc·
the United States
t I 0 n of United

.

~-

Sec. 5. OBLIGATIONS OF EXPORT TRADE ASSOCIA·
TIONS UNDER THIS ACT. PENALTIES FOR FAILURE TO
COMPLY, DUTIES AND POWERS OF COMl\IISSION.

SEc. 5. That every association now en£"a£"ed
solely in a aaoc1a
Exp~rtt.trade
.._. .......
lOn.J or
export trade, within sixty days after the passage of thisfife'~t"."t~~:::;,-twi~
Act, and every association entered into hereafter which Commission
Federal Trade
•how·
engages
solely
in
export
trade,
within
thirty
days
after
tng
location of
•
.
office&, names, and
1ts
creatwn,
shall . file with the Federal Trade Commis- addresses
of om•
.
c e r a , etc., and
Slon
a
verified
wntten
statement
setting
forth
the
locaalso
arti<;lea
of
•
•
incorporation or
twn of 1ts offices .or places of business and the names and c1at
~nt ract of auo1on, etc.
addresses of al11ts officers and of all its stockholders or
members, and if a corporation, a copy of its certificate
or articles of incorporation and by-laws, and if unincorporated, a copy of its articles or contract of
association, and on the first day of January of each
year thereafter it shall make a like statement of the
location of its offices or places of business and the names
and addresses of all its officers and of all its stockholders
or members and of all amendments to and changes in its
articles or certificate of incorporation or in its articles or
contract of association. It shall also furnish to the com- 1n1To
turn.1•h aloo
orma110n •• to
lnission such information as the commission may requirebor,anhtcatton,
us1ueu, e .
as to its organization, business, oonduct, practices, management, and relation to other associations, corporations,
partnerships, and individuals. Any association which
lo11
shall hil
• so to do shall not have the benefit of the pro- of Penaltleo,
benefit of 1eco.
\'isions of section two and section three of this Act, and 2 and a, and ll.ne.
it shall also forfeit to the United States the sum of $100
for each and every day of the continuance of such failure,
which forfeiture shall be payable into the Treasury of the
United States, and shall be recoverable in a civil suit in
the name of the United States brought in the district
Where the association has its principal office, or in any
district in which it shall do business • It shall be the neye
Dlotrlct
attorto prooecute
duty of the various district attorneys, under the direction ~~rleU~~ery of
of the Attorney General of the United States, to prosecute for the recovery of the forfeiture. The costs and
expenses of such prosecution shall be paid out of the appropriation for the expenses of the courts of the United
States.
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See. 5. OBLIGATIONS OF EXPORT TRADE ASSOCIA·
TIONS UNDER THIS ACT. PENALTIES FOR FAILURE
TO COI\IPLY. DUTIES AND POWERS OF COMMISSIONContinued.

Federal Trade
Oommisslon to Whenever the Federal Trade Commission shall have
I nv.estlgate re- reason to believe that an association or any agreement
etramt
of trade,
a_rtiftcial enhanceor inten• made or act done by such association is in restraint of
tiona!
ment
or
~·pres- trade within the United States or in restraint of the exslon of prices
or
su~stanhal
less- port trade of any domestic competitor of such association 1
emng of compet!tion by associa· or that an association either in the United States or elsetloa.
where has entered into any agreement, understanding, or
conspiracy, or clone any act which artificially or intentionally enhances or depresses prices within the United
States of commodities of the class exported by such association, or which substantially lessens competition within
the United States or otherwise restrains trade therein, it
shall summon such association! its officers, and agents to
appear before it, and thereafter conduct an investigation
m":n•l :.~~::into the alleged violations of law. Upon investigation,
ment
In case ot if it shall conclude that the law has been violated it may
violation.
'
make to such association recommendations for the readjustment of its business, in order that it may thereafter
maintain its organization and mangement and conduct its
lni.o .~~·~.!'::!:business in accordance with law. If such association fails
Tt~:r~!i'a:n~.~~to comply with the recommendations of the Federal Trade
It aBSociation taBs Commission said commission shall refer its findinQ"S and
to comply With
'
.
o
recommendatloa. recommendations to the Attorney General of the United
States for such action thereon as he may deem proper.
ctv~:'!!t~!·i~~~ For the purpose of enforcing these provisions the Fed!~t;.~~1e•rc~~: eral Trade Commission shall have all the powers, so far
mlulon
Act 10 as applicable mven it in "An Act to create a Federal
tar u applicable.
' 0
Trade Commission, to define its powers and duties, and
for other purposes." I
Approved, April 10, 1918.
4

• St:e 11-Me, p. 8111 et seQ.

APPENDIX

II.

DECISIONS OF THE COURTS IN CASES INSTITUTED
~GAINST OR BY THE COMMISSION. 1

L. B. SILVER CO. v. FEDERAL TRADE COMMISSION.•
(Circuit Court of Appeals, Sixth Circuit. February 16, 1923.)
No. 3648.
1. TRADE-MARJ\:S AND

TR.~DE NAMES AND UNFAIR CoMPF.TlTION KEY No. SO!, NEW,
VoL. SA KEY No. SERIES-FINDING .ADVERTISED OPINION AS To BREED oF
HOGS WAS NOT TRUE HELD NOT TO ESTABLISH UNFAIR CoMPETITION,

Where the evidence before the Trade Commission s,howed an honest difference of opinion between experts as to whether the stock from which respondent bred its hogs was a separate breed, or only a different strain or
the same breed, a finding that an advertisement that it was a separate breed
was false does not establish unfair competition with breeders of the other
breed, since dealers generally are familiar with the facts and would not be
deceived thereby, and therefore an order requiring it to desist from making
such statements In Its advertisements will be modified by eliminating that
provision.
N.UrF.~ A~D UNFAIR COMPETITION KY.:Y No. 80!, NEW,
VOL. SA KEY No. SERIES-DEFINITION OF UNFAIR liiETHODS OF COMPETITION
IS QUESTION FOR THE COURTS.

2.•TRADE-MARKS AND TRADF.

Since Federal Trade Commission Act, paragraph 5 (Comp. St. par. S83Ge),
does not define the term "unfair methods of competition" thereby prohibited,
the definition of that term Is a question for the ultimate determination of the
courts.

8. TRADE-1\:IARKS AND TRADE NAMF!I AND UNFAIR COMPETITION KEY No. 80!, NEW,
VoL. SA KEY No. SERIF.s-Punr.rc PoLICY DEcLARED IN SHERMAN .AcT CoNSIDERED IN DEFINING UNFAIR COMPETION.
In determining the meaning of unfair methods of competition, as used In
the Federal Trade Commission Act ( Comp. St. par. 8836a et seq.), a court
must give due consideration to the public policy declared in the Sherman
Antitrust Act (Comp. St. par. 8820 et seq.).
4.

TRADE-1\IARKS AND TRADE NAMES AND UNFAIR CoMJ'ETITION KEY No. 80!, NEW,
VoL. SA KEY No. S·I:RIEs-ORDER ·ro DEsisT FROM AD\'ERTISING WEIGHT oF
Two HoGs HELD UNSUPPORTED BY CoMPLAINT OR F-AcTs.

• The period covered coincides with that ot this volume, namely, Feb. 14, 1923, to
Nov. 4, 1923. During this period lt may be noted, however, that the Supreme Court,
Pursuant to stipulation and at the Instance of the Commission on Apr. 9, 1923, dls.Dllssed the writ ot certiorari In the caBe of Fruit Growers E3!preaa, Inc., v. Felleral Trade
Oomm488'lon, 274 Fed. 205 (also reported In 3 F. T. C. 628), for the reason that tile
Question there presented bad become moot (261 U. S. 629). Reference should also be
blade, ln connection wlth cases Involving the administration of the Fl.'deral Trade CommlaRion Act, to the case of UnUetZ Statea v. Lee, decided May 28, 1923, 200 Fed. 1117,
amrmed In Sherunn et al. v. United States, 207 Fed. 704, deallng wlth the question of
the extent and application of Immunity provisions o! that act.
1 For d~nlal ot Commission's motion to recall mandate, and to Issue Injunction, see
292 Fro. 752: also set forth intra at p. 608.
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In nn order Issued by the Federal Trade Commission against a comvany
enguged in the breeding and sale of hogs, a paragraph requiring it to desist
from' advertising thut two of its hogs weighed 2,806 pounds, In such a way
as to mislead a prospective purchaser to believe those h~gs were !Jlen or
recently had been in existence, was unsupported by the complaint, which
contained no charge thnt respondent advertised it had for sale the progeny
of those hogs, and by the facts showing that the advertisement was first
made in 1883, and that excessive weight hogs were not desirable or used
for breeding purposes.

(The syllabus is taken from 289 Fed. 985.)
Complaint by the Feueral Trade Commission against the L. B.
Silver Co., charging the respondent with using unfair methods of
competition in interstate commerce. On petition by the company
to revise an order of the Commission requiring the company to desist from certain statements in its advertisements. Order modified.
John G. White, of Cleveland, Ohio ('Vhite, Cannon & Spieth,
of Cleveland, Ohio, on the brief), for petitioner.
Charles Melvin Neff and ,V, H. Fuller, both of ·washington,
D. C., for respondent.
Before Knappen, Denison, and Donahue, Circuit Judges, Denison
dissenting in part.
In l\Inrch, lD20, The Federal Trade Commission Issued a complaint a~ainst
lhe L. n. SUrer Co., a corporation, charging the respondent with using- unfair
methods of competition In Interstate commerce In violation of the provisions of
seetion 5 of lhe act of Congress approved Sept£>mber 21t 1914, creating the
Federal Trade Commission. ( Comp!led Statutes 8836n et seq.)
The complaint nll£>1-:<'d In substunce that the respondPnt had mn<le and was
continuing to mal'e false representations to the public that It Is a breeder and
f;hlpper of thorou:,rhbred ho:.rs; that the Ohio lmprovPil ChestPrs or famous
0. I. C. hor:s Is a breed of hogs separate and distinct from the Chester White
bogs nnd superior thereto; that It n(h·ertlsed Che~ter White ho~s for snle at a
price less thnn that tor which It would sell 0. I. C. hogs and wouM. either fill
orders for Chester White with Inferior animals of the hogs bred by It, or notify
Its custompz·s that It had no Chi'Ht<'r Wh te hog~; that the 0. I. C. bog Is not
susceptible to cholera, pneumonia and other diseases and possesses a power
to repel diseases in a degree unknown to other breeds; that 1t bad secured
g-reatly z·etluee1l Pxpress rates on Ilve~toelc and hn1l advertised thnt two of the
0. I. C. bree1l of ho~s we!ghed 2,806 pounds, In Rueb 11 way as to mislead pros·
peetiYe pur1•hn<;ers Into bell<'vlng that two 0. I. C. hogs weighing that amount
were then or recently had hPen In exlstenre.
Th<> amenderl nn!Jwer olleged In suhstanre thnt the petltlon<>r Is u bre<'fler ot
Ohio Improved Chester \Vhlte hogs, familiarly known to the trade as 0. I. C. hogs;
that the 0. I. C. hogs are a separate and dlstlnet breed from the Chester Whites
and superior thereto; that e;lnee December 1, HilS, It has voluntarll:v tmd
)lE'rmonently dlsC"ontlnurd all advert!Hing to the E'tleet that It woul1l 1'(!11 Chesler
White hogs nt a price less than that for which 1t would sell 0. I. C. or at
any other price and denied that It had represented the 0. I. C. breed was
not suseeptlble to cholera and other diseases, but that It had In good fulth
represented that It Is less smweptlble to disease than other brf'eds, but that It
wouli.l not guarantee Its hogs to be Immune therefrom; that It had ne,·er
represPnted that its ho~s are not subject to pneumonia, but that it did repreRent that there had been no cholera, foot-and-mouth or other contagions·
disease In petitioner's locality tor over fifty years and that during that period
or time It hnrl never lost a pig from cholera or any other contagious disease,
and that these representations are true.
The amPJHlell answer further avers that since the first dny of January, 1018.
the petitioner voluntarily and permanently discontinued all representations afil
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to reduced or special express rates and admits tbnt it advertise(] that two of
petitioner's breed of hogs weighed 2,806 pound~. lmt denies that such representations were so made as to mislead a prospective purchaser, and that if thry
were ever so used as to be In the present tense such advertising had been voluntarlly discontinue(] many years ago.
Upon the issue so joined the Federal Trade Commission made separate findln_gs of fact and made and entered a modified order that the respondent, its
oftlcers, directors, agents and employees cease and desist from representing, In
Interstate commerce, to the public, by circulars, pamphlets, catalogues, tradP
journals, periodicals, newspapers or otherwise:
1. That the so-called Ohio Improved Chesters, or 0. I. C.'s, or Famous
0. I. C.'s, are a breed of hogs separate and distinct from the Chester White
breed of hogs.
2. That It has no Chester White pigs when In fact It hns Chester White pigs,
though called by lt 0. I. C. pigs; or that It has Chester White pigs and 0. I. C.
pigs as it the latter were a di!Terent and more valuable breed, when in fact
they are one and the same breed; or that It has no Chester White pigs with
which to fill orders for Chester White pig!'!, nt its quoted prices or otherwise,
when In fact It has Chester White pigs, though called by it 0. I. C. pig~ or
that it has discontinued to breed Chester White pigs, when in fact it is continuing to breed them, though designated by it 0. I. C. pigs.
3. That the so-called 0. I. C. pigs, as a breed, or otherwise, are not Hable
to cholera, foot-and-mouth disease, tuberculosis, and other contagious diseuses;
that there has been no cholera, foot-and-mouth disease, tuberculosis nor other
contagious diseases In respondent's locality; that the 0. I. C. pigs possess a
Power to resist disease In a degree unknown to other breeds; that In localities
Where contagious diseases have swept off the dark and black hogs the 0. I. C.'s
Were unaf!ected; from In any way representing to the public that the 0. I. C.
pigs are more resistant to disease than are other breeds of hogs.
4. That In the shipment of livestock the respondent enjoys or has f'njoyed,
either or both, from express companies rates o1. transportation lower than the
ratps granted to other shlpfK'rs of lfye sto(~k by the said express companies.
5. That two of Its hogs weigh 2,806 pounds, that such hogs are In existence,
that their progeny Is for sale by the respondent.

Circuit Judge (after stating the facts as above):
The petitioner is a corporation and the successor in business of the
partnership of L. B. Silver & Son, which partnership was the immediate successor in business of L. B. Silver, who for many years
was a successful breeder of cattle, horses, and hogs. In 1863, in
Ohio, L. D. Silver undertook to improve the Chester White hog that
l1ad originated in Pennsylvania.
It is claimed by the petitioner that L. B. Silver in his initial efforts
to improve the Chester White hogs, crossed that stock with a mnm!floth or larg-e white English hog. This, however, is disputed. Silver
1s dead. There was at that time no herdhook for either the 0. I. C.
?r the Chester White hogs, and for that reason this disputed question
ls not susceptible of direct proof, but must rest on tradition only.
But this tradition finds some support not only in the testbnony of
witnesses to whom L. B. Silver made this statement, but also in a
Pamphlet written and distributed by him in 1870, in which appears
the following statement:
DoNAHUE,

In-and-In breeding Is recommended by some, hut our observation goes to show
~~at It should not be practiced to any great extent, as Its tendcney is to weaken
e eonstltutlon o1. the future animal.

The claim that he crossed the Chester 1Vhite stock with a mammoth
or large white English hog is entirely consistent with this advice to
~her breeders contained in this pamphlet, entitled "Hints to Stock
threeders." However that may he, the Commission found that from
e very beginning of L. B. Silver's business, and down to the
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present time, the respondent and its predecessor in business ne~er
used boars of any breed other than the pure Chester White, and for
the purpose of this case that finding of fact by the Commission will
be accepted as final and conclusive.
Regardless, however, of whether L. B. Silver originally crossed
this stock with a mammoth or large white English hog, there is no
conflict in the evidence that by careful selection and systematic
mating he did accomplish a substantial improvement in the original
stock and that the result of his efforts was a valuable contribution to
progress in swine breeding.
In 1870 L. B. Silver issued the pamphl~t, "Hints to Stock Breeders," to which reference has heretofore been made. In this pamphlet
he made public and definite claim that the hogs bred by him were a
distinct breed from the Chester White, which he had named Ohio
Improved Chester 'Vhite breed, now known as the Ohio Improved
Chester, or 0. I. C. It further appears from the evidence that L. B.
Silver, his successors in business! including this petitioner and many
other 0. I. C. breeders for a ha f century prior to the filing of this
complaint, have openly, notoriously, and persistently made the claim
that the Ohio Improved Chestcrs are a separate and distinct breed
of hogs from the Chester 'Vhite and no action was taken by anyone
interested therein to challenge the truth of this claim until 1916,
and again in 1918, when complaints were made to the Rostal authorities. Each of these complaints failed in the accomp 1shmcnt of its
purpose.
'Vhile these claims, no matter how long made, can not change the
f'J.Cts, nevertheless they are of importance in determining the question of unfair methods of competition in this respect.
It further appears from the evidence that other breeders, either
inspired by Silver's success, or acting upon their own initiative, have
developed what is known as the ":Modern Chester White," which is
also a decided improvement over the foundation stock. While it is
conceded that the present 0. I. C. hog is superior to and has many
marked characteristics with power to transmit the same, that distinguishes it from the Chester White as it existed in Pl'Imsylvania
and New York in 1863, nevertheless, it is insisted that the comparison
should now be made between the Modern Chester 'White instead of
with the original stock. The further claim is made that the 0. I. C.
hog has no characteristics that distinguishes it from the Modern
Chester White. Upon this question there is a serious conflict in the
evidence.
There is also a sharp and irreconcilable conflict in the expert OJ?inion evidence touching the question as to what constitutes a distmct
and separate breed, but disregarding the claim of the petitioner that
L. B. Silver crossed Chester 'Vhites with a mammoth or large white
English hog, there is practically no substantial conflict in the evidence tending to establish the facts from which these breeders and
experts reach different conclusions. One group of experts and
breeders are of the opinion that there can not be a distmct breed
originated where the blood line goes back to the old foundation
stock; that while different strains or types may be developed in this
way, that it is nevertheless the same breed. Another group of
breeders and experts are of the opinion that n distinct breed may
be originated through selection and in-and-in breeding. Each of the
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individual members of these grou•ps that have testified in this case or
whose book on live-stock breeding have been admitted in evidence,
though differing in opinion based on the same state of facts, appears
to he entirely honest, sincere, and equally firm in the belief that
his conclusion is the right one.
The situation presented by this conflict of opinion among experts
and breeders is fully discussed and its effect determined by the
Supreme Court in the case of Amer-ican School of Magnetic Healing
v. McAnnulty, 187 U. S. 94. In Bruce v. U. S.1 202 Fed. 98, the
court of appeals held that it was error for the tnul court to refuse
to charge that "* * * if the jury found that whether the substance was remedial in character when exhibited as part of the
treatment of morphinism was merely a matter of opinion among
medical men, defendants must be acquitted of the charge of using
the mails for fraudulent purposes." It was also held by this court
in the case of J1 arrison v. U. S.1 200 Fed. GG2, 665, that a scheme to
defraud "can not be found m any mere expression of honest
opinion."
As heretofore stated, in the early years of Mr. Silver's activities
as a breeder of swine there was no herdbook for either the Chester
White or the Ohio Improved Chester 'Vhite. "11en a herdbook
known as the " National Chester "White Swine Record " was established Mr. Silver recorded his hogs in its book, but at the same time
insisted that his doing so should not be regarded as a surrender of
his claim to a distinct breed. Later, when" The International Ohio
Impt'oved Chester Breeders' Association" was organized, 1\Ir. Silver
recorded his hogs in its book. In 1807, after this organization ceased
to function, an organization known as the 0. I. C. Swine Breeders
was formed and established a herdbook, in which was eligible to
registry only swine that could trace its origin to the L. B. Silver
herd. At the time this complaint was filed there were registered in
this herdbook about nine hundred and fifty thousand hogs, tracing
their ancestry to the Silver herd, and but ninety thousand hogs regis-tered in the herdbooks of the three Chester White associations.
There is also evidence tending to prove that there are about twentJ
thousand 0. I. C. breeders, all of whom claim and advertise that 1t
is a separate and distinct breed.
It further appears from the evidence that the 0. I. C. hogs were
classified as a separate breed of hogs by many stock journals and
publications of like nature, including scientific books on stock breedmg. While it is true that some of these editors and authors relied
upon the claims and representations made by Silver and his successors, yet others made mdependent investigation of the facts upon
which they based their conclusions.
There is also substantial evidence in this record tending to prove
that there is no sharp distinction between the term "breed ' and
"strain" as used by geneticists, and that these terms are used indiscriminately by a great many breeders, so that in so far as concerns
the disposition of this case it is not of controlling imi?ortance
whether the one group of experts are correct in their opimon that
the 0. I. C.'s are but a strain of the Chester Wl1ite or the other group
are correct in the opinion that it is a distinct and separate breC'd.
Aside from these considerations it is apparent from the evidence
in this case that this controversy does not vitally concern the general
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purchasing public. On the contrary, it is a controversy largely between rival breeders of hog-s, or more particularly between rival hog
breeders' associations havmg and maintaining herdbooks. If the
0. I. C. hogs were inferior to the Chester Whites and not of their
breed and the petitioner a~vertised them as Chester Whites, such
practice would, no doubt, constitute unfair competition as against
Chester White breeders, but it is admitted that not only are the
0. I. C. hogs superior to the Chester White hogs of 18G3 but that they
are the equal of the Modern Chester Whites. That being true, it
necessarily follows that neither the general public as consumers nor
the small part of the public engaged in the breeding of swine and
particularly in the breeding of 0. I. C. and Chester White swine
can be misled to their prejudice by this claim of the petitioner, nor
induced thereby to purchase a hog inferior to the l\Iodern Chester
White. "'\Vhether the 0. I. C. should or should not be classed or
designated as a different and distinct breed, and whether the,Y are or
are not superior to the Modern Chester Whites, is a questwn that
each breeder will decide for himself and he will not change his individual opinion upon this subject no matter what this court or
scientific experts on breeding may determine to be tt,chnica.lly
essential to the origination of a new and distinct breed. There is
evidence in this record tending to prove that breeders pay little or no
attention to scholastic experts who are designated by them as "book
men" dependent upon breeders having actual experience for the data
upon which they base their conclusions.
For the purpose of this case it may be concede<l that the conclusion reached by the Federul Trade Commission from the facts
found by it that the 0. I. C. and Chester White hogs are one and
the same breed is a findin~ of fact within the meaning of section 5 of
the Federal Trade Commission Act and, ns such, equally conclusive
as other findings of fact made by that commission. But in view of
the fact that there is a substantial conflict of opinion upon this subject, as evidenced by the testimony not only of scientific men but also
by the testimony of practical and experienced breeders of swine, it
<locs not nccPssarily follow from this finding that the assertion of an
honest opinion upon this subj('ct either by way of advertisement or
otherwise by any one breeder or number of breeders constitutes unfair methods of competition where the facts upon which such opinion
is based are generally known to that part of the public concerned in
the controyersy, even if it should appear from a scientific standpoint that suC'h opinion is not technically correct.
The statutl' dol's not U('fine the term "unfair methods of competition "; therefore the question is one for the ultimate determination
of the courts, as are the phrases "unsound mind," "undue influence,"
"unfair use," "due procrss of law," found in many other statutes.
Federal Trade Commission v. Gratz, 253 U. S. 421, 427; Sears, Roebuck & Company v. Federal Trade Commission, 258 Fed. 307, 311.
In determining the meaning of "unfair methods of competition"
within the meaning of the Federal Trade Commission Act, a court
must give due consideration to the public policy <leclarrd in the
Sherman Act. Federal Trade Commission v. Beechnut Packing Co.,
257 U. S. 441, 453, and cases there cite<l.
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In the case ?f the Federal Trade Oommissiory. v. Winsted Hosiery
Company, decided by the Supreme Court, Apnl 24, 1922/ the Winsted Hosiery Co. placed upon the cartons in which its underwear
was sold the brands or labels " Nat ural Merino," " Gray "'\Vool,"
"Nat ural Wool," "Nat ural "'\Vorsted," or "Australian ·wool," but
none of this underwear was all wool, and much of it contained as little as ten per cent.
The Supreme Court held that these brands and labels are literally
false and all excert the label "Merino" palpably so. That all are
calculated to deceive, and do in fact deceive a substantial portion
of the purchasing public, and therefore the proceeding to stop the
practice was in the interest of the public. The court further found
that the practice of using these brands and labels also constituted an
unfair method of competition as against manufij_cturers of all wool
and knit underwear and as against those man11facturers of mixed
wool and cotton underwear who brand their products truthfully.
Section 5 of the Federal Trade Commission Act authorizes the filing
of a complaint when such proceedings would be to the interest of the
public. Wbether the Federal Trade Commission has jurisdiction to
determine complaints as to unfair methods of competition where the
general public, the ultimate consumer, is not misled, dC'ceived or
prejudiced thereby, but involves only a controversy between dealers
and breeders, is a quC'stion unnecessary to decide in this case.
The claim that the 0. I. C. hog is a separate and distinct breed
from the Chester White is neither palpably nor literally false, as
were the brands and labels used by the: Wmsted Hosiery Co. On
the contrary, the truth of this claim finds equal support in the
~es~imony of expert and experienced breedersl as doe'3 the claim that
It 1s false and unwarranted by the facts. Nor docs the claim tend
to lessen competition or create monopoly in violaton of the antitrust
a.ct. On the contrary, it .Places the 0. I. C. hog ~n direct competition with the Chester Wlute. On the other hand, If the 0. I. C. are
required to be advertised and marketed as Chester Whites the
tendency of such requirement would be to destroy competition nnd
create a monopoly in the breeding and marketing of Chester "Whites.
For the reasons above stated, a majorit/ of this court is of the
opinion that the petitioner is not guilty o unfair methods of competition by advertising the 0. I. C. hog as a separate and distinct
~re~d of hogs from the Chester 'Vhite so long as it docs not include
ln Its advertisements the claim found to be untrue by the Federal
Trade Commission that the foundation stock of the 0. I. C. was
crossed by a mammoth or large white English hog.
Paragraph 2 of the order to cease and desist as It now reads is incon~is~ent with paragraph 1 as above modified. In the opinion of a
lna]ority of this court, paragraph 2 should be changed to read as
follows:
That It has Chester White pigs tor sale at a less price than 0. I. C. pigs or
ht any other price, It It in tact has no Chester Wblte pigs, as distinguished by
from 0. I. C. pigs, tor sale at quoted prices or otherwise.

There is substantial evidence in this record to sustnin the findings
facts upon which paragraphs 3 and 4 of the modified order to
cease and desist are predicated, and these paragraphs are approved.
0f

I

2:i8 U. 8. 483.
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Paragraph 5 is based solely upon paragraph 7 of the complaint.
That paragraph charges in substance that respondent advertised
that two 0. I. C. hogs weighed 2,806 pounds, in such a way as to
mislead a prospective purchaser to believe these hogs were then, or
recently had been} in existence, whereas said representations refer to
hogs which areal eged to have existed in the year 1868. There is no
charge in the complaint that respondent advertised that it had for
sale the progeny of these hogs. It follows that the allegations of
this comJ?laint do not support this paragraph. In view of the undisputed evtdence that this claim was made in the advertising as early
as 1883; that its truth is not challenged by complaint or evidence;
that excessive weight hogs are not desirable or used for breeding
}mrposes; that some years before the filing of this complaint, when
respondent's attention was called to the fact that its advertisement
read, " Two hogs weigh 2,806 pounds," it at once changed this to
read, "Two hogs weighed 2,806 pounds," and it has continued so to
read ever since, it would not appear that this would involve public
interest or constitute unfair methods of competition. In any event,
the evidence tending to prove that the respondent had in good faith
abandoned this form of advertising long prior to the filing of this
complaint is not disputed by oral evidence or by circumstances. In
the opinion of a majority of the court, the fifth paragraph of the
modified order to cease and drsist should be vacated.
It is unnecessary to discuss in detail the other questions presented
by the petition to review in reference to hearsay evidence, leading
questions, the admission of opinion testimony as to the ultimate fact
to be decided by the commission and other similar questions of a
more or less technical nature. It is sufficient to say that from the
whole record it docs not aJ?pear that the substantial rights of the
petitioner have been prejudtced in any way by these alleged errors.
The first and second paragraphs of the order to cease ancl desist
made and entered by the Federal Trade Commission will be modified
to the extent hereinbefore stated and as so modified, approved. Paragraphs 3 and 4 are approved as written without change or modification thereof. Paragraph 5 is vacated.
DENISON, Oircuit Judge, dissenting in part:
'While I concur g<'nerally in the opinion of Judge Donahue as far
as it goes, I see both the need and the occasion for a study of the
scope and extent of the Commission's power along the line here involved, under section 5 of the net.
In this matter, as in many others currently familiar, the Commission has adopted the theory that the "unfair methods of competition" denounced by section 5 include all false, not to say unethical,
advertising and promotion of a particular article by which that
fraction of the public desiring to purchase an article of that class
may be, in a substantial way, misled. The vista of business censorship seen through such an opening is limitless. It extends to the
advertising of fire sales when there has been no fire, and of cut
price sales when there has been no cut-provided sales are to be
made across a State line. Such suggestions are not fancifully extreme. In the present case, thousands of pages of testimony have
been taken, thousands of dollars of expense incurred, for thP. Gov-
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emment and for the respondent, and the time and attention of the
• Commission and of the Circuit Court of Appeals consumed to the
total extent of many days-all over questions of porcine genealogy
and eugenics. In another recent case, before the Commission and
another Circuit Court of Appeals, a similar amount of effort was
expended concerning the truthfulness of advertising claims to merit in
a medicinal condiment for live stock-the order to desist prohibiting,
among other things the use of a fictitious testimonial. Guarantee
Veterinary Oo. v. Federal Trade Oornmission (C. C. A. 2), 285 Fed.
Rep. 853.
I do not believe that the Federal Trade Commission was created
for any such purpose, or that the time and efforts of the Federal
courts should be devoted to such situations.
A study of the Congressional Record convinces me that the Federal Trade Commission Act was wholly collateral to the Sherman
and other antitrust acts, and that the "unfair methods of competition," intended to be reached by section 5, are only such methods
as tend toward that monopoly or restraint of competition which the
antitrust acts prohibit. The act was the ultimate result of House
bill 15613, in the second session of the 63d Congress, introduced
by Mr. Covington on April 13, 1914, and it was the often declared partial fulfillment of the general antitrust program adopted
by both parties in the previous political campaign, and specifi~ally
laid before Congress for its attention by the address of President
Wilson on the subjects of trusts and monopolies, made J nnuary 20,
1914. Several other hills of more or less similar purpo1t were introduced and referred, as this one was, to the Committee on Interstate and Foreign Commerce, or, as others were, to the Judiciary
Committee. The committre reports and congressional debates, which
from this h<'ginning led up to the act as finally passed, cover nearly
a thousand printed pages. They have all been read, with reasonably
careful attention. Absolute inerrancy of review and inference can
not be claimed, but with reasonable certainty it may be said that
the theory that the Commission was being endowed with powers
and duties which went beyond the scope of the underlying purpose
of the antitrust acts was never accepted by either House of Congress;
The chief controversy on the general subject was between those
~ho wished to create a commission only for investigation and pubhcity and those who wishet.l u. commission "with teeth." House bill
16513, as introduced and as reported out Ly a majority of the committee, was of the former class. It contained provisions for reports
b.y interstate corporations, for investigations, for publicity, and for
Riding the courts when n dissolution was decreed under the antitrust
laws. It contained nothinO' resembling the present section 5. The
majority report said that_:'
The bill provides for an Interstate Trade Commission In accordance with the
Views or the President, expressed In his message to Congress in January last,
on the suhject of trusts and monopolies.

The Republican members of the committee (then in a minority)
their "general concurrence" in the majority report, pointlUg out that they reO'arded it ns a fulfillment of the Republican Party
platform ple~ge. ifr. Lafferty presented a !llinority report, vigor~
ou_sl~ protestmg against the lack of any sufficient power m the ComnusslOn to do anything effective in aid of antitrust laws. It is made

~:xpressed
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apparent in this minority report, us repeatedly in other places, that
the bill was a companion to the one which, at the same session, became the Clayton Act 1and that, with one bill extending and defining
antitrust laws, and with another creating a suitable commission for
their enforcement, the aqministration antitrust program was fulfilled. In another minority report, 1\Ir. R. B. Stevens also objected
because sufficient powers were not given. His report refers to another bill, introduced by him, H. R. 15GGO, which was afterwards
used in the Senate as the basis of the later formulated section 5; and
the Stevens report thus gives the key to the true definition of section 5 when it says:
!! we are to rely on the theory of competition to protect the public from
large corporations, It is imperative that the Government shall see to It that
c·ompetltlon is on fair and equal terms. The experience the Government has
l1ad In the enforcement of the Sherman antitrust law, Interstate commerce law,
and the pure food law, proves conclusively that this can be done successfully
only through an administrative board having general power to prevent unfair
competitive practices.

This bill, substantially as reported, passed the House, went to the
Senate, and was referred to the Interstate Commerce Committee.
It reported out a substitute which made a number of chan~es, not
now Important, as to the examining, publicity, and dissolutiOn-aidin~ features, but added section 5 in its present form, except for certam changes to Le later noted. 1
In its report (p. 110!>0, vol. 51, Cong. Rec.) the committee discussed
the general purposes of the bill as a collateral antitrust act. In explaining section 5, the report says:
The committee was of the opinion that It would be better to put In a general
prohibition condemning unfair competition than to attempt to llefine the
numerous unfair praeti<.:es, such as local price cutting, Interlocking directorates
and holding companies, Intended to restrain substantial competition.

The debates in the Senate cover four hundred pages of the record
(scattered from p. 10376 to p. 1331!), pts. 12 and 13, vol. 51, Con~.
nee} and are devoted largely to the meaning of " unfair competition. ' The opposition to this section was mainly upon two grounds:
First, that "unfair competition" was of such vague and indefinite
meanin~ that giving a commission power to prohibit would be a
delegatwn of legislative power; second, that the phrase, by long
judicial construction, meant, and meant only, ":palming off" the
goods of one as those of another, and on that subJect no additional
law was needed. The advocates of the section ~;enerally insisted that
"unfair competition" was those practices which tended to destroy
competition, and so tended to monopoly, and that the general character of these practices had been so well defined by the Supreme and
other courts in the antitrust cases that the phrase was no longer unduly vague. What Senator (formerly circuit judge) Colt believed
was the dominant thought, he formulated, when stating the different
views that might finally be taken, as follows (p. 13154):
Fourth. A court may take the view • • • that It was fllalnly the lnten·
tlon of Congress to use these words In the broad sPnse of comprising the various
steps which lead up to monopoly, and hence, that "unfair competition" within
the meaning ot the law, signifit!S the various things which hove been forbiddt•n
hy the courts In llecrees entered under the antitrust laws nnd all transnctlou>~
I In the debnf(>B It Is Rtatl'd (e. g., p. 11:138) thot this S~ctlon II WDB bl·onghr to the
tommlttee hy Mr. StevPns, oa fouutled on hi~ II. lt. 1561i0, ond as said to lu!Ve been
urred by Mr. Dt-audcla aud to have l>cen avpo;o\'ed 1>¥ tll!! l'ret<ltlent.
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of a similar nature. That such was the intention of Congress, a court may
say, clearly appears from the arguments in the Senate. And in support of this
construction It may be further urged that Congress was engaged in a general
scheme of legislation supplementary to the Sherman law, and hence that it
intended that these words should cover all those transactions which any person may employ in a scheme or plan to establish a monopoly in violation of law.

It is not easy to say just how far quotations from the debates themS('lves are admissible as evidence of intent. Senator Newlands was
the chairman of the committee, Senator Cummins, a leading member,
and they and most of the advocates of the bill spoke in explanation
of the committee report. The line between this and mere debate is
ILot easy to draw. In reporting the -substitute, containing this section 5, Senator New lands said (p. 10376):
The need has long been felt for an administrative board which should act
In these matters In aid of the Sherman antitrust law.

Senator Cummins said (p. 11103) :
The unfair competition sought to be reached by the section (5) Is that
VIolence of competition, conducted through unfair practices and methods,
Which will ultimately result in the extinction of the competition and the
establishment of monopoly • • • (p. 11105). We are here endeavoring
to sustain competition • • • it is the only justification for the establish·
Inent of a trade commission. • • • We have chosen to report a rule for
the trade commission In the language which has been suggested, viz, "unfair
competition." It is that competition which is resorted to for the purpose of
destroying competition, of elhninatlng a competitor, and of Introducing
monopoly. That Is the "unfair competition" which this bill endeavors to
Prevent.

Seemingly authoritative statements of the same kind were too
numerous for inclusion here. Some of them are collected in the
rnargin. 8 The contentions that the phrase had any other meaning
came from those who opposed the section because they thought the
phrase covered nothing but " palming off" or because they thought
It. covered everything. Nothmg is found from its supporters indiCating the possibility of any definition broader than Senator Cum~ins's, except occasional broad language followed by some narrowIng specification.• There was universal agreement, frequently ex1
Senator Newlands (p. 11108) enumerates nt lrngth "the practices which are generally conHidered unfair." They all have to do with frau!! or force used to deRtroy a
competitor. He also said (p. 11235): "The provision with reference to unfair com·
p,etttlon Ia lnt<•ndcd to disarm monopoly. It Ia monopoly, or the corporation possPss•
t11R monopolistic tent!Pnctrs, that engages In unfair competition, and unfnlr competl1on Is a means of cre11t1ng monopoly." lie further stated (p. 12030), the purposl' of
jcctton 6 to be to " atrord protectlnn to num~rous pigmies In buslncaR, that are b('lng
1lllrl'd and df'~troyed by gin nt ('Ompetltors, wbosP practices, while leading up to
onopoly do not ns yet have the character of monopoly."
When 8cnator Williams ~p. 12210) said: "What I~ really meant In the bill, when
It RaYS • unfnlr competition, Is the unfair stilling of comnetltlon." Senator NcwlandR
replied (p. 12211): "I want to do thP. samll thing • • • to prevent the stilling
Of conlp('tltlon by unfair means. • • • Those who support the bill have preRented authorities • • • showing thHt the worrls • unfair competition' have the
Yery meaning of stilling competition by unfair means."
Senator Cummins said (p. 11381): "The bill Ia In harmony with the purposra ot the
antltruHt statute. It has no other office except to render the prlnclfle of that statute
Ill ore etreettve than It now Ia." Be auppo~ed ( p. 11105) It would no apply to the case
~f one railroad misrepresenting the fncllltles of another, and ao dlvertln~ custom. His
Urtber explanation (p. 114115) quoted at length In 253 U. S. 435, q. v., are Informing.
A Senator K<:>nyon aald (p. 13156): "The dltre!'f'nce between this act anrl the Sherman
ct • • • this can takP. hold of o1atters that are not In themselves suftlclent to
&ntount to a monopoly or to amount to a restraint of trade.
Senator Uollla said (12146) : .. It tbe proposed trade commission has Its attPntlon
~ane,J to some unfair method of competition, It can Immediately Investigate, and If It
ltecldes that It Is unfair competition, and may lend to monopoly or restraint of trade,
can prohibit It"
• For I·Xnmplea,' &l'e SPotttor Nl'wlnnds's r11ther lncluAive words (p. 111~2) and hla ln~rpretlng enm,,. 1·atlon ( p. 1111 il) ; and Senator Hobln•on's correKJJOndmg expressions
,_!11•. 11228, 11230) but thPD naming "nearly all the methods ot unfair cowpetltlon uow
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pressed, that the bill was not intended to reach private contro\'Prsies
between rival traders.
True, it is not without importance that amendments were proposed, and defeated, expressly defining " unfair competition " along
the lines of Senator Cummins's explanations (pp. 13303-13314;
13325-13335). The record indicates no objection to the declared
purpose of those proposing these amendments, but rather that tlieir
defeat was due to suspicion of amendments from "the enemies of
the bill," fear that the restrictive definitions were imperfect, and
knowledge that the bill would go to conference, where amendments
could be made.
•
So it p,assed the Srnate with section 5 prohibiting " unfair competition, ' and containing no express limitation to cases of public
interest. The House refused to concur, and conference managers
were appointed by both Houses. The conferees reported a substitute bill which (:.s to the matters now here involved) was like that
passr<l by the Senate, except that section 5 was amended by changmg "unfair competition" to "unfair methods of competition" m
the prohibitory clause, and that there was insertrd the clause found
in the final act and reading "and if it shall appear to the Commission that a proceeding by it in respect then'of would be to the interest
of the public."
The Senate conference managers reportrd the changes made.
There was little debate or comment. No reference is found to any
supposed change in the prohibition of section 5. The conference
bill was passed.
The House conference managers made a report, explaining section
5, which had been added. The rrport said (p. 14024) :
Section 5 declnres unfair methods or competition to he unlawrul, and empowers the CommlsRion to order a dl!wontlnuunce or such m<'thods. It Is now
generally recognized that th~ (lnly el!ect!Ye means of estnbllshlng and maintaining monopolles • • • Is the use or unfair competition. The most
certain way to stop monopoly at the threshold Is to stop unfair competition.

Mr. Covington, one of the House conference managers, and chairman of the subcommittee in charge of the bill, while explaining section 5 said (p. 14027) :
This sC<'tlon • • • embracerl within Its broad anrl elnstlc srope all the
specific pru<'tlces n:;alnst which there had b('<'O prohlhltlons In the Clayton
bill. • • • 'l'lie most certain way to stop monopoly ut the thrE-shold Is to
prevent unfair competition. This can be best accomplished through the action
or an ndmlnlstrntlve body or practical men. • • •

And (on p. 11020):
We ore seeking here, not to enter Into any unknown or spc!'ulatlve realm

ot the law, but to deal, as we ought to deal, with those prartlces or unfair

trade In their lndplf>nt stn~es which, It left untrammeled nnd un!'ontrolled.
beeome the nets wblch constitute In their culmination, rt'strant or trade and
monopoly.

As to the insertcu "public interest" clause he said (p. 14030):
This pren•nts the Comml!>slon from becoming a clenrlug house to settle the
everyday quarrels or competitors, tree !rom detriment to the public, which
r;hould be adjusted through the ordinary proresses or the courts.

:Mr. Stevens, also

11

manager and of the committee, said (p. 14934):

It [the bill] does not do away with the Sherman l1t.V. It Is a metllod o!
cntordn; it and makln; it more etrectlve, and prevcutlng 1ts mii:IUse.
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On p. 19433 he said:
• • • with this jurisdictional qualification carefully stated In the bill,
thut the Commission bus no authority to act unless the methods of unfair competition shall tnjuriously atl'ect the public interest. That must be the basis
of Its action and jurisdiction. In that way the Commission wlll be freed from
private quarrels and controversies.

The two amendments made in conference can be traced back in the
record and measurably interpreted by it. In meeting the objection
that " unfair com:petition" would mean "palming off," and nothing
else, Senator Hollis, of the committee, said (p. 12145):
If • • • the words "unfair competition" have a peculiar and limited
rneanlng applicable only to the substitution of one man's goods for another's
• • • lt is very easy to separate the two words, "unfair" and "competition," so that they will not become mixed with (that) particular sort of methods. • • •· It would he very easy to make the operation of this act certafn
by specifying that • • • unfair methods of competition • • • are
Prohibited. Therefore, • • • I suggest-and I hope the chairman of the
committee will consider the suggestion and agree to it-that the words "unfair" and "competition" be separated by some word that will not do them
any harm, such as "oppressive," or "methods of," so that there will not be the
Particular label that has been attached in many cases • • •.

Apparently the conferees adopted this suggestion.
Commenting on and repeating the frequent assertion that the law
Was not intended for those acts of competition, unjustifiable ns
between traders, for which existing laws gave remedy, Senator
Cummins, in the course of the main discussion, said (p. 13151):
'l'he unfair competition with which the public is concerned is unfair competition which Is inconsistent with or repugnant to the continuance of compPtltion
ns n force In the business life of the country.

Senator McCumber said (p. 13304) :
There ure many practices which ml~ht be unfair as between competitors, the
result of which is b!'neflclal to the publlc (ns, by forcing lower prices to meet
it). nnd It only reuses to be benellcial to the public when the effect of the comPetition Is such that It destroys one of the competitors.

It wns apparently to meet this view that the conference committee
!llnlle its second amendment, requiring an initial finding of public
lnterf'st.
This review leads me to the conclusion with which this discussion
opened, viz, that the jurisdiction of the Commission is limited to
those situations indicatinfl' at least substantial tendency to restraint
of trade or monopoly. TI1ere is, however, another, or second, view
not without support m the record. It is that the jurisdiction extends
al~o to rases of "palming off," if the suflicient "public interest"
e~1sts. Against this view it is to be noted that such result was foreign ~o ~he general purpose of the act, ":as not called for in addition
to e~ustmg remeJies, and wns not ur(l"cd m reports or debates, as well
ns that the words "methoJs of" we~e inserted for the Sf'eming purPose of avoidin(l" this meaninO", For this view, it is to Le said that
Congress chose~ phrase "unfair methods of competition," that was
~?. ~n.alogous to the J?h;ase, "unfair competition," which had bce.n
}·U~ICially qcfinetl.ns palming off" that the courts must accep~ tlus
bxed meamng as mdicating one at least of the results accomplished
tly t!1e ~a.w. 1 I come to this again, after•considering the course of
le JUdicial decisions.
•p tl
by th ar cularly somo or the dihCUSNions In the Jioube, atter the si'Ction ri wns J"Pported
to bee n luungers, lend HliPIJOl"t to tbe th,.orr, thot the '"palming orr'" ~uhject was tbou~:Ill
w 1tlilu tbe power ~rllut<•d, wb~n utohe <1 by the DI'C•'K)!llrY pu!Jiic lutereht.
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The act passed in 1914. No case seems to have reached the courts
untill919, when at about the same time the Sears-Roebuck case was
decided by the Seventh C. C. A., 258 Fed. 307, and the Gratz case by
the Second C. C. A., 258 Fed. 314. The Sears-Roebuck case was
typical of the class which,_ in my judgment, was not intended to be
brought within the act. Competitors complained that the SearsRoebuck Co. promoted the sale of its goods by advertising certain
nonexistent merits; there is no suggestion, in the opinion, that the
practice tended toward monopoly or restraint of competition; the
court evidently assumed, perhaps for lack of any challenge, that
"unfair competition" in this act would have the broadest natural
meaning as in private controversies between traders-an inference in
express conflict with the repeatedly declared purposes of House and
Senate. The case was not reviewed by the Supreme Court.
In the Gratz case it appeared that the unfair methods complained
of did have to do with a restriction thought to be undue restraint of
trade, tending to monopoly. When the case reached the Supreme
Court (253 U. S. 421) tbe majority thought that the practices in
question did not unlawfully restrain competition, and hence that the
uct was not violated. Justice Brandeis, .dissenting, thought that the
methods used were undue restraint, and he reviewed the origin and
purposes of the Trade Commission. He makes it clear that the
whole purpose of the act creating the Commission was to aid the
antitrust acts. In 1920, in the Asbestos case, Second C. C. A. (2G4
Fed. Hep. 509), it was held that for one competitor to bribe the employees of another was not an unfair method of competition within
&ection 5, because such practices were not a matter of public interest.
Doth this decision and the previous one in the Gratz case are based
upon the provision of section 5 that public interest must be involved
before the Commission proceeds. The court found that there was no
public interest of any kind, and so had no occasion to consider the
limitin~ definitions repeatedly made in the House and Senate.
At aoout the same time the same court considered the Beechnut
case, 2G4 Fed. 885. This again involved a supposed restriction of
competition, tending to monopoly. The court thought the facts did
not make the restraint unlawful. The whole question considered was
whether the methods employed would violate the antitrust act, or, as
stated by the court (p. 880)," is whether the method is unfair because
it stifles competition and so restrains trade." Judge Manton said
(p. 890) "that it was intended by section 5 to prevent practicl's or
methods unfair to the public whiCh, if not prevented, would grow
and create monopolies and thus restrain trade and lessen competition." This case was reviewed by the Supreme Court and. revl.'rsed
(257 U.S. 44:1). The majority of the court thouo-ht that the Beechuut methods of price restriction were within the forbidden unlawful
restraint of trade; and the reversal was for this reason. Justice Day
said (p. 453) that the Trade Commission act "was intended to supplement previous antitrust legislation." The dissent is only as to the
unduly restraining character of the Beechnut methods.
Next in order came the National Harness Association case before
this court, 2G8 Fed. 705. 1Ye sustained. the Commission's order, but
the whole complaint was that the methods attacked were part of aplan to suppress competition throughout the h~de. Nothing else

L B. SILVER V. FEDERAL TRADE COMMISSION,

573

was involved or considered. The same situation existed in the Gasoline Pump cases, in the second, Sixth, and seventh circuits (273 Fed.
478; 274 Fed. 571; 276 Fed. 686), where the practices involved were
thought not unduly restrictive, and the Commission's order was vacated. When the Supreme Court came to consider and affirm these
cases (April 9, 1923, 261 U. S. 463) its whole discussion is conf.istent With and, indeed, indicates the idea that the unfair competition contemplated by section 5 is that which unduly restricts competition.
In J(inney-Rome Oo. v. Federal Trade Commission, C. C. A. 7,
275 Fed. 665, it was held that giving a commission to the salesmen
of jobbers was not unfair competition. The court, inferentially,
made the same assumption as m the Sears-Roebuck case. Other
cases, not necessar~ to cite1 have involved merchants' associations'
and jobbers' practlces-plamly undue restraint of trade, if unfair
at all.
With an exception yet to be noted, this recital covers all the judicial decisions under this act which are found up to date. Save for
the Sears-Roebuck and Guaranty Veterinary Co. cases, they are all
at least consistent with the conclusion that'there is no unfair competition under section 5 unless there is a tendency to monopoly. The
exception, not yet noticed, is the ·winsted Hosiery case. 'Vhen this
was before the Second C. C. A., 272 Fed. 957, there was no occasion
to consider whether the statute went beyond undue restriction of
competition, since the court concluded that the defendant's acts
were not unfair. It was without doubt assumed by the court that
the statute did have a broader scope, else the court never would have
reached the question which it considered and decided. So far as
the report indicates, the contention that section 5 reached only such
unfair competition as tended to monopoly, was in no way brought
to the attention of the court.8 The same thing is true as to the treatment of the case in the opinion of the Supreme Court, 258 U. S. 483,
though attention was drawn in the argument (p. 489) to the fact
that " the purpose behind the act was the regulation of competition,"
and reference was made to the Senate Report 597. The court found
that public deception was caused by the labels and
the facts show thnt It is to tbe lnterl'st ot the public that n proceeding to stop
the practlce be brought; nnd tbey show nlso tbnt tbe prnctice constitutes an
unfair method ot competition us against manufacturers ot nil wool lmit underWenr, and ns ngnlnst those mnnufncturers ot mixed wool and cotton underwenr
Who brnnd their product truthfully.

The opinion concludes:
As a substantial part of the public wns still misled by t11e use ot the lnbels
Which the Winsted Co. employed, the public had an interest in stopping tbe
Practice as wrongful· nnd since the business ot its trade rivals who mnrke1l
their goous truthfully wus necessnrlly ntrected by thnt practice, the CommisSion wns justltled in its conclusion tbnt the prnctlce constituted nn unfair
lllethod of competition.

Here was a typical case of "palming off" of his goods by one
dealer, not as those of another mdividual but as those of another
class. The case must be taken as approving, though sub silentio,
Roval Daklno Powder case (C. C. A. 2), 281 Fed. 744, Is essentially like the lrln.te'd'l'he
case.
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what I have called the second view of the phrase "unfair methods
of competition" making it include the fixed judicial definition of
"unfair competition," even where there is no tendency to monopoly
or undue restriction, except that remote tendency which always
exists in every such case-and provided the public interest arises. If,
upon full consideration, that court shoulu decide to adopt a more
restricted definition, it will not be embarrassed by any contrary, unspoken but necessary, inference from the 'Vinsted case, but all other
courts are bound by those inferences.
It is also thereby decided that the public interest does exist under
circumstances substantially like those there involved; but it goes no
further. It can not-as I think-intend to hold that the public interest may be found merely because a fraction of the pubhc may be
misled as to the origin or identity of merchandise advertised for sale.
That kind of public interest inheres in every ordinary injunction suit
for unfair competition brought by one trader against another; and
the public interest clause was inserted expressly to limit the scope of
the act and to exclude that kind of controversy. The "Winsted case
discloses a public interest of that very unusual kind and degree
which alone-as I think-can justify a proceeding by the Commission where it is not striking at mcipient monopoly. The purchasing
public liable to be misled comprised the whole people, and the controversy was about an article of universal use. If a mere " palming
off" case, not involving a tendency to crush competition, can ever
indicate a public interest sufficient to give the Commission jurisdiction, the Winsted case does.
Not so with the present case. It interests not the whole public, hut
only those on farms; not all farmers, but only those who are stock
raisers· not a11 stock raisers, but only swine breeders; and not all
swine breeders, but only those with predilections for the Chester
type. I can not believe there is any statutory public interest in
establishing that the "mammoth" hog of early Pennsylvania lived
only in fable, and is mythological, not historical. Nor is there any
"palming ofl'." Defendant ad\'ertis<>s ":My goods are Letter than
plainti If's because they are different." Plaintiff says 1 " They nrc not
bdler, they arc the same thing." Complaint to a court by such a
plaintiff, of such competition is, I think, without precedent. Furth('r, as lhe opinion of Judge Donahue points out, there is no restraint of competition; quite the contrary.
While I concur in that opinion, hoth as to reasoning and result, I
would go further and vacate entirely the first paragraph of the orucr
to desist.
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THE MAYNARD COAL CO. v. FEDERAL TllADE COM?\IISSION.'
(Supreme Court of District of Columbia.

March 6,

1923.~)

In Equity 37659.
COMMERCE-POWER OF CONGRESS TO DE1.fAND INFORMATION AS TO THE INTRA·
STATE CoMMERCE OR PRODUCTION OF CORPORATIONS ENGAGED IN INTERSTATE
COliMERCE-ARTlCLES AHF.C1'ED WITH A PUULIC INTEREST OR NECESSARY
FOil. THE OPERATION OF AN lNSTRU1.!EN1'ALITY OF COMMERCE.

Power to regulate lnstruml'ntaliUes of Interstate commerce does not in·
elude power to regulate articles shipped In such commerce; nor does the
fact that liD article ls Impressed with n publlc Interest or necessary for
the operation of an Instrumentality of Interstate commerce transfer jurisdiction of Its control from the StateR to Congress, or make it subject to regulation thereby.
OPINION,

Judge:
This case comes on upon a motion of plaintiff to strike out the
amended answer upon the ground th:1t it raises no defense.
I think that the motion should be sustained. In my opinion no
different question is raised from that deci(led in the case of the
Claire Furnace Company v. The Fedo·al Trade Oorrtmission, recently decided by the Court of A ppeals.1
The defendant attempts to distmguish this case, and refers to the
allegations of the amended answer to fact that coal is impressed
:With a public interest, but the mere fact, if it be true, that coal is
Impressed with a public interest doe;; not transfer the jurisdiction
of its control from the States to Congress. The question is not
whether a State may regulate the price and :production of coal upon
the theory that it IS impressed with a public interest, but whether
such power has been given to Congress, and I find no such power.
. The defendant seems to confuse artif lcs shipped in commerce with
Instrumentalities of commerce. The power to regulate the latter
does not include the power to rc~ulate the former. Nor does the
!act th.at an article is necessary for the. operation of ~n instrumentalIt/ of mterstate commerce make it subJect to re~ulat1on by Congress.
I this were true, Con~ress would have the power to regulate the
)roduction of steel, necessary for the construction of locomotives;
';IInber, for the construction of coaches; rubber, for the construction of springs; food and clothing for the sustenance of the train
~rews; in fact, there is almost no article that might not be included
1 ~ ~his manner.
This question was fully covered by the recent deCISion of the Supreme Court in lleisler v. ThomaJJ Colliery Company,
llAII..EY,

l

1

For a statement by the Court of the facts,

Ree

opinion handPd down Apr. l!l, 1920, In

~onoectlon with the J:"rantlog of a preliminary Injunction, report<'d In 3 F. T. C. at pnge

55 et seq. The case was appealed by the Comm(Hslon to the Court of Appeals of the
District of Columbia.
1
The date Ia that of the !Ina I dPcrce. 'fhe opinion In connection with the ,ranting of
Plalntltra motion waa hnntled down 111 of .Tao. 30, 1023.
I or the D. c., J'an. 2, 1923, 28:5 Fed. 936.

:!I.H27° -2;)_vor. 6-38
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No. 541, November 27, 1922.' In that case the State of Pennsylvania
imposed a tax upon anthracite coal. The plaintiff sought to have
the act adjudged unconstitutional. It was contended in that case
that the tax was a regulation of interstate commerce. In deciding
this the Supreme Court, ~hrough Mr. Justice McKenna said:
It Is that the products of a State that have, or are destined to have a
market In other States are subjects of interstate commerce, though they have
not moved from the place of their production or preparation.
The reach and consequences of the contention repels Jts acceptance. It
the possibility, or, Indeed, certainty of exportation of a product or article from
a State determines 1t to be In interstate commerce before the commencement
of Its movement from the State, 1t would seem to follow that it Is In such
commerce from the instant of its growth or production, and In the case of
coals, as they lie In the ground. The result would be curious. It would
nationalize all Industries, it would nationalize and withdraw from State jurisdiction and deliver to Federal commercial control the fruits of Cal!fomia
nnd the South, the wlleat of the West and its meats, the cotton of the South,
the shoes of Massachusetts and the woolen industries of other States at the
very inception of their production or growth, that Is, the fruits unpicked,
the cotton and wheat ungatheretl, hides and flesh of cattle yet "on the hoof,"
wool yet unshorn, and coal yet unmined because they are in varying percent·
a~res destined for and surely to be exported to States other than those of
their production.

The court then proceeds to refer to the case of Ooe v. Errol,' and
other cases, and concludes:
The effect of these cases Is attempted to be evaded by the assertion that
the statute in imposing the tax when the coal " Is ready for shipment or
market'' Is a plain and Intentional fraud upon the commerr.e clause. We can
not accept the accusation as justified, or that the situation of the coal can
he char~red by It and as moving in Interstate commerce when It Is plninly not
so moving. The coal, therefore, ts too definitely situated to be misunderstood
nnd the cnses cited to establish a dUrerent character and subjection need not
be reviewed.
FINAL DECREE.

The above entitled cause having come on to be heard upon plaintiff's motion to strike from the files the amended answer as amended
by the addition of paragraph 20 on the ground that said answer
so amended sets forth no defense to the bill of complaint; and the
said motion having been fully argued by counsel for plaintiff and
defendant; and the court havmg considered the same;
It is now this Gth day of March, 1923, by the Court
Adjudged, ordered and decreed, First1 that the said amended
answer does not state a defense to said bill of complaintt and the
Court having asked defendant's counsel whether it coulu further
amend in substance its final amended answer, and counsel for defendants having stated in open court that said amended answer
set forth its full defense, and it therefore appearin~ to the Court
that said amended answer was not further amendable in substance,
it is now, therefore, further
Adjudged, ordered, and decreed, That the said motion of the
plaintiff to strike the said amended answer from the files be and the
same is hereby /!ranted on the /!round that the same does not state
a defense; to which ruling, order and decree the defendant note~
an exception on the ground that the rules and practice of this Court
do not provide for striking out the amended answer for insufficiency
'260
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and on the ground that the said amended answer state a sufficient
defense to the bill of complaint, which exception is hereby allowed.
Second. Defendant having elected to stand u:pon its said amended
answer and not to answer further, and havm~ excepted to the
ruling, order and decree of the Court that sai<1 amended answer
does not state a defense and grantin,g plaintiff's motion to strike
out the said amended answer for that reason, and defendant having
moved to vacate said rulinO', order and decree and to proceed to
the taking of testimony and the hearing of this case upon the issues raised by the bill.of complaint and the said amended answer:
It is further
Adjudged, ordered, and decreed, That said motions be and they are
hereby denied, to which ruling, order, and decree the defendant notes
an exception which is hereby allowed, and upon motion of the plaintiff the Court now, therefore, proceeds to make and enter a final
decree herein and
It appearing to the court:
(1) That on or about December 15, 1919, the defendant adopted a
resolution whereby it resolved to proceed to the collection and publication from time to time of current information with respect to the
production, ownership, manufacture, storage and distribution of certain essential basic commodities of prime necessity and general use,
including coal, together with figures of cost and wholesale and retail
}Jrices as is more particularly set forth in paragraph 3 of said bill of
com plaint;
(2) That thereafter on or about January 31, 1920, said defendant,
by written order served upon plaintiff, required the plaintiff to make
to the Commission monthly reports concerning its costs of production,
its selling costs, the costs of coal sold, its total sales both m tons and
dollars, and other data as specified in a prescribed form and in
accordance with instructions relatin~ thereto together with plaintiff's
balance sheet as of the close of busmcss December 31, 1919, or at the
close of plaintiff's last fiscal year and further stating" Your attention
is called to the fact that the above mentioned law provides penalties
for delay or failure in the making of reports to the Commission or for
making false reports," all as is more particularly set forth in paragraph 4 of the bill of .complaint and the exhibits attached to said
bill of complaint;
( 3) That thereafter on or about l\farch 2, 1920, the defendant
served upon the J?laintiff a notice of default stating that default had
been made by plamtitr in the matter of the requirement by the defendant that plaintiff make and file with defendant monthly reports
pursuant to the aforesaid notice served January 31, 1920, and that
unless such report be furnished steps would be taken by defendant to
recover penalties against plaintiff for such default, as is more particuhtrly set forth in paragraph 5 of said bill of complaint.
( 4) That no complaint has been filed by or before the defendant
charging the plaintiff with unfair methods of competition or with
violation of the Federal Trade Commission Act or any of the antitrust acts of Congress;
( 5) That unless plaintiff furnished the information sought by the
~elendant, the defendant would proceed to enforce its aforesaid order
Y suits for penalties provided in the Federal Trade Commission Act;
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(6) That the defendant was and is without power or authority in
lllw to make or enforce the aforesaid order served by the defendant
on the plaintiff on or about January 31, 1920, or to require the plaintiff to make to defendant reports as aforesaid for the reason that
the defendant could not constitutionally be authorized and has not
by the Federal Trade Commission Act or by any other statute been
authorized to require or demand said reports or to demand that it
be furnished with said information and data; and the Court does
not pass upon the question as to what effect if any should be given
to the matters set forth in paragraph 13 of the bill of complaint alleging that certain powers of the defendant had become transferred
to the United States Fuel Administration and this decree is not
based upon such allegations;
(7) That plaintiff is without adequate remedy at law and will
suffer irreparable injury unless the relief prayed in said bill of complaint is granted;
Wherefore, it is further adfud[Jed, ordered, and dem-eed
First. That the temporary inJunction heretofore granted be and
the same is hereby made permanent;
Second. That said ordt"r of the defendant, served upon the plaintiff on or about January 31, 1!)20, is hereby set aside, annulled and
held for naught;
Third. That said def£'nclant, the Federal Trade Commission, its
members, agents, assistants, deputies, employees, attorneys, and all
persons acting by, through or under said defendant, are hereby permanently enjoined and restrainrd from enforcing said order or taking any steps or instituting or causing to be instituted any proceedings toward the enforcement of said order or toward requiring the
plaintiff to fill out and file reports with the defendant pursuant to
the aforesai<l instructions of said defendant, or toward requiring
the phintiff to furnish the defendant or any of its members, agents,
assistants, deputies, employees, or attorneys or any other persons
acting by, through or under said defendant the costs of minmg the
coal mim•d or prodncrd by it or the other information aforesaid, or
any part thcr<'of, including income statements and balance sheets,
and from demanding or taking any steps to demand from plaintiff
herein or to secure the furnishing to the defendant of any data
whatsoever with respect to the costs of mining, production, ownership or storage of tbe coal mined or produced by it, or selling costs.
or selling prices or amounts of said coal.
Fourth. That the plaintiff have and recover of said defendant the
plaintiff's costs of said suit.
To this dE'cree and to each part thereof the defendant notes an
exception which is hereby allowed.
JEXNINGs DAILEY, Justice.
From the for£>going rulings and decree the defendant in open
court notes an appeal to the Court of Appeals of the District of Columbia which is hereby allowed and the bond for costs on appeal is
hereby fixed at One Hundred Dollars or the amount of cash which
may be dcpositeu in lieu of sqch bond is fixed at Fifty Dollars.
JENNINGS DAILEY, Justice.
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:MENNEN CO. v. FEDERAL TRADE COMMISSION. 1
(Circuit Court of Appeals, Second Circuit. March 13, 1923.)
No. 69.
l. TRADE-MARKS AND TRADE NAMES AND UNFAIR CoMPETITION KEY No. 801, NEW,
Vor. SA KEY-No. SERTES-FEDERAL TRADE COMMISSION WITHOUT JURISDIC·
TION TO REGULATE BUSINESS METHODS UNLESS UNFAIR.

The purpose of Federal Trade Commission Act, September 26, 1914 (Comp.
St. par. 8836a-8836k), was to prevent unfair methods of competition In Inter·
state commerce, and unless a person, partnership, or corporation Is using nn·
fair methods the Commission has no authority to Interfere.
2. TRAnP.:-l.IARKS AND TRADE NAMES AND UNFAm Co:-.tPETITION KEY

No. 80!,

NEw,

VoL. SA KEY-No. SERTES-Al.I..EGATION THAT PRACTICE oF VARYING Dn;.
COUNTS TENDED TO HINDER COMPE'l'ITION A PLEADER'S CoNCLUSION.

In proceedings by the Federal Trade Commission to require respondent to
desist from unfair methods of competition, the allegation that respondent's
practice of varying discounts tended unduly to hinder competition between
distributors of Its products to retailers or directly to the consuming public
Is a pleader's conclusion.
3.

STATUTES KEY Np. 217-REPORTS AND STATEMENTS OF COMMITTEE IN CHARGI!l
OF DII.L 1\IAY DE CONSIDF:RED TO llESOl,VE AMBIGUITY.

In the case ot an ambiguous or obscure statute the Intent of Congres~ may
be gathered from statements In reports of committees having the lt'glslation
In charge In either House of Congress, and stat€'ments made on the ftoor of
either House by the committee In charge of the bill In the course ot its pas.
sage may in Uke manner be considered.
4. 1.'nADE-J.£ARKS AND TRADE NAMES AND UNFArn CoMPETITION KEY No. 68Ar.LOWANCE OF VARYING DISCOUNTS TO 'VHOLESALERS AND UETAILERS NOT
UNFAIR COMPETITION.

Where a manufacturer sold both to wholesalers and retailers, Its allowance
to wholt'salers of a discount which it denlf'd to retailers and its classifying in
the group of retailers, mutual or coopPrative corporations organized and
owned by retailers, and its refusal to sell to such retailers' organizations at
wholesale prices, was not unfair competition In violation ot Clayton Act, par.
2 (Comp. St par. 8835b), and the Federal Trade Commission Act, par. 5
(Comp. St par. 883Ge); there being no attempt by the manufacturer to fix
resale price and no discrimination between retailers or between wholPfiAlers.

(The syllabus is taken from 288 Fed. 774.)
Petition to review order of the Federal Trade Commission.
Petition by the :Mennen Company to review an order of the Federal Trade Commission, requiring the respondent to cease and desist hom certain methods of competition in interstate commerce in
V"iolation of law. Order reversed.
'retttlon b7 the CommfsRfoo tor writ ot certiorari dc•nfed by the Supreme Court on
.TUlle 11, 1923. (202
S. 7:10.)

u.
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Gilbert H. Montague, Joseph
Goodwin, and Charles Furnald
aJJ of New York City, for petitioner.
'\Y. H. Fuller, chief counsel, Federal Trade Commission of Washington, D. C., and '\V. T. Kelley, of Washington, D. C., for re~pondent.
·
Fe!ix H. Levy, of New York City, for Wholesale Dry Goods
Ass'n, National Hardware Ass'n, National Supply & Machinery
Dealers' Ass'n, National 'Wholesale Jewelers' Ass'n, National Floor
Coveri11g Ass'n, and American Brush Manufacturer's Ass'n as
amici curiae.
Before Rogers, :Manton, and Mayer, Circuit Judges.
Smith~

RoGFns, Oircuit Judge:
This cause comes here on fetition to review an order made on
March S, 1922, by the Federa Trade Commission.
The petitioner is a corporation organized under the laws of the
State of New York, with its princifal office and place of business
in the city of Newark in the State o New Jersey. It is engaged in
the b11siness of manufacturing and sellin~ talcum powder, tooth
paste, shaving soap, and various other toilet articles, causing the
same to be transported to purchasers thereof from the State of
New Jersey into various other States of the United States and foreign countries in direct competition with other persons and corporations similarly engaged. It is hereinafter referred to as the respondent.
The Federal Trade Commission on April 15, 1920, filed a complaint against the respondent and subsequently an amended complaint on January 27, 1921. It alleged that respondent had adopted
a plan for the allowance of trade discounts in the marketing of its
products; that in pursuance of such plan respondent has and continues to classify its customers into two groups according to a basis of
selection adopted by it and has allowed and does allow to purchasers
of the same quantity and quality of its products, different discount
rates accordin~ to the classification of such purchasers by respondent. It IS further alleged that this practice of varying discounts, irrespective of !luantity and quality, tends unduly to hinder
competition between distributors of respondent'& products to retailers or directly to the consuming pubhc. It is also alleged that
by reason of the facts recited, the respondent is using an unfair
method of competition in commerce, within the intent' and meaning
nf SbCtion 5 of an Act of Conrrress, entitled "An Act to create a
:Federal Trade Commission, to define its powers and duties, and for
otlwr purposes," approved September 26, 1914.
It is further alleged that the varying discount rates allowed· by
the respondent are a discrimination in price between purchasers of
respondent's commodities for use, consumption or resale within the
Umted States and the District of Columbia, the effeet of which may
be to substantially lessen competition in the distribution of respondent's vroducts or between distributors thereof.
It zs further a1leged that such discrimination is not founded in
differences in the grade, quality or quantity of the commodity sold
and does not make only due allowance for difference in the cost of
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selling or transportation and is not made in good faith to meet competition; that the plan for classification of customers and the allowance of varying discount rates is not a selection of customers in bona
fide transactions not in restraint of trade.
It is also alleged that the actions and doings of the said respondent
referred to and recited are contrary to the intent and meaning of Section 2 of an Act of Congress, entitled "An Act to supplement existing laws against unlawful restraints and monopolies, and for other
purposes," approved October 15, 1914.
The respondent filed an answer denying the jurisdiction of the
Commission. It also denied the material a1lcgations of the amended
complaint and asked that it be dismissed. The motion to dismiss was
overruled and denied.
Hearings were had and evidence was introduced, before an examiner of the Commission, in support of the allegations of the amended
complaint and on behalf of the respondent. Then the proceeding
came on for final hearing and the Commission having heard argument and considered the record made its findings as to the facts and
its conclusion. Its conclusion was that the practices of respondent
amounted to unfair methods of competition in interstate commerce
and a violation of the acts of Congress hereinbefore mentioned. And
an order to cease and desist was entered.
The transactions complained of are transactions in interstate commerce and the acts with which the respondent is charged are done in
the course of such commerce. The practices in which the respondent
is engaged as charged in the complaint are admitted by it in its
answer, but it denies that those practices tend unduly to hmder competition, or that they constitute an unfair method of competition in
commerce, or amount to a restraint of trade.
·
Two acts of Congress are herein involved. The Federal Trade
Commission Act, being the Act of September 26, 1914, 38 Stat. 717,
724, which provides in Section 5 "That unfair methods of competition in commerce (i.e., interstate commerce) are hereby declared unlawful," and the Clayton Act, being the Act of October 15, 1914,
which was passed to supplement existing laws against unlawful
restraints and monopolies, 38 Stat. 730, provides in Section 2 as
follows:
That It shall be unlawtul tor any person engaged In commerce, In the

cours~

ot such commerce, either directly or Indirectly to dlscrlmlnate In price be·
tween dlft'erent purchasers of commodities, which commodities are sold tor

use, consumption, or resale within the United States or any territory thereof
or the District ot Columbia or any Insular possession or other place under thl!
jurlscllctlon ot the United States, where the elfect ot such discrimination may
be to substantially lessen competition or tend to create a monopoly In any
line ot commerce: Provided, That nothing herein contained shall prevent discrimination In price between purchasers of commodities on account ot ditferenC'es In the grade, quality, or quantity ot the commodity sold, or that
makes only due allowance tor difference In the cost ot selling or transportation, or discrimination In price In the same or different communities made In
good talth to meet competition: And J)rovided further. That nothing herein
cvntulned shall prevent persons P.r.gug"ed In !'lelllng goods, wares, or merchandise In commerce from selecting their own customers In bona fide transactions and not in restraint ot trade.

This section of the Clayton Act provides in substance that it shall
be unlawful for any person engaged in interstate or foreign commerce to discriminate in price between different purchasers of com-
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modities in transactions within the United States or under its jurisdiction "Where the effect of such discrimination may be to substantially lessen competition or tend to create a monopoly in any line of
commerce."
Before considering the provision of Section 2 of the Clayton Act
we find it necessary to consider the Federal Trade Commission Act
which lies at the basis of this entire proceeding.
The Federal Trade Commission Act having declared that" unfair
methods of competition in commerce" are unlawful, and created a
Federal Trade Commission empowered and directed it to prevent
persons, partnerships1 or corporations except banks, and common
carriers subject to the acts to regulate commerce, "from using
unfair methods of competition in commerce." And unless a person,
partnershi.P, or corporation is engaged in using "unfair methods
of competition" the Commission has no authority whatever to proceed under the act.
'Ve are, therefore, confronted with the question as to what is
meant by the words "unfair methods of competition in commerce"
as used in the act. That question was before the Supreme Court in
1919 in Federal Trade Commission v. Gratz, 253 U. S. 421. That
case went up from this court, 258 Fed. 314, and affirmed the conclusion at which we arrived. The defendants were partners and
were enga~ed in selling ties and bagging for cotton bales. They
sold principally to jobbers and dealers who resold the same to retailers, cotton ginners and farmers. For more than a year they had
refused to sell any such ties unless the prospective purchasers would
also buy from them the bagging to be used with the number of ties
proposed to be bought. This was held plainly insufficient to show
an unfair method of competition. In the opinion, which was written
by Mr. Justice McReynolds, the court said:
The words "unfair method of compl'tltlon" ore not defined by tbe statute
and their exact meaning Is In dispute. It Is for the courts. not the commiR"slon,
ultimately to determine as matter of law what they Include. They are clearly
lnappllcable to practices n('ver heretofore re~ardcd as opposed to good morals
because chaructPri:>.ed by deception, bart faith, fraud or oppression, or as against
public policy hernuse of tbf'ir <langeronfl tenrlency unrtuly to binder competition
or create monopoly. The art was certainly not Intended to fetter free and fair
competition as commonly understood and practiced by honorable opponents In
tra<le. • • •
The complaint ('Ontalns no lnt!rnntlon that Warren, Jones & Gratz did not
properly obtain their ties and bn;::~lng ns mrrchnnts nsunlly do: the nmount
controlled by them Is not stated; nor Is 1t alleged that they held a monopoly
of either tlrs or ba,::-glng- or had ability, purpose or Intent to acquire one. So
far as appears. artlng lndepPndently, they undertook to sell their lawfully
acquired propPrty In the ordinary course, without dec£>ptlon, misrepresentation, or oppression, and at !air prices, to purchasers wllling to take it upon
terms openly announced.

In this cas<', as in the Gratz case, the complaint contains no intimation that the 1\fennen Company has any monopoly of the business
of manufacturing anu selling toilet articles, or that It has the ability
or intent to acquire one. So far as appears the :Mennen Company,
acting independentl.v, has undertaken to sell its own products in the
ordinary course, without deception, misrepresentation, or oppression,
and at fair prices, to purchasers willing to take them upon terms
openly announced.
In this case, as in the Gratz case, nothing is allt'ged which would
justify the conclusion that the public suffered injury or that com-
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petitors had reasonable ground for complaint. The allegation that
its practice of varying discounts tended unduly to hinder competition between distributors of respondent's products to retailers or
directly to the consuming public IS a pleader's conclusion. The acts
complained of in this case are not those which have heretofore been
regarded as "opposed to good morals because characterized by deception, bad fatth, fraud or oppression, or as against public policy
because of their dangerous tendency unduly to hinder competition
or create monoJ?oly." And as said in the Gratz case" If real competition is to contmue, the right of the individual to exercise reasonable
uiscretion in respect of his own business methods must be preserved."
The Clayton bill, as original1y introduced, ·did not contain the
words "where the effect of such discrimination may be to substantially lessen competition or tend to create a monopoly in any line of
commerce," now found in Section 2, but contained the words "with
the purpose or intent thereby to destroy or wrongfully injure the
business of a competitor of either such purchaser or seller."
The record filed in this court shows no contention by the commission that the practices complained of have lessened competition as
between the Mennen Companv and its competitors, but it shows at
the most that the practices liave decreased competition among the
Mennen Company's customers, or those desiring to become such.
And it is said that if the phraseology above quoted as originally
~ontained in the bill had been retained therein upon final passage
mstead of the phraseology, likewise above quoted, which was substituted the.refor, there might be just ground for the claim that the
Clayton Act prescribed practices which injure competition among
the customers of the manufacturer, and not merely competition between such manufacturer and his coml?etitors. Dut the elimination
of the phraseology contained in the btll as originally reported and
the substitution therefor of the phraseology in the form in which
the bill was finally enacted strongly indicates that Congress did not
have in contemplation the former character of competition but only
the latter.
In the J)hraseology of the bill as originally reported the intention
was unmistakably expressed that it was intended to protect by its
prohibitions both kinds of competition, competition between the
manufacturer and his competitors, as well as competition between
the customers of the manufacturer. The act as reported prohibited
~cts "with the purpose or intent to thereby destroy or wrongfully
mjure the business of a competitor, of either such purchaser or
seller."
1Ve have recently had occasion to point out that in the case of an
ambiguous or obscure statute the intent of Congress may be gathered
from statements in reports of committees having the legislation in
charge in either House of Congress. U. S. ex rel. Fazio v. Tod,
d~cided November 13, 1922,1 And statements made on the floor of
~1ther House by the committee in charB'e of the bill in the course of
}ts passage may in like mann!'f be considered. See Duplex Printing
"ress Co. v. Deering, 254: U. S. 443, 475.
It is a matter of common knowledge that prior to the enactment
0 .f the Clayton Act a practice had prevailed among large corpcJrations of lowering the prices asked for their products in a particular
1

285 Fed. 847.
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locality in which their competitors were operating for the purpose
of driving a rival out of business. Such lowering of prices was
maintained within the/articular locality while the normal or higher
prices were maintaine in the rest of the country; and this practice
was continued until the smaller rival was driven out of business,
whereupon the prices in that locality would be put back to the normal
level maintained in the rest of the country. The Clayton Act was
aimed at that evil. This appears from the report of the Judiciary
Committee of the House of Representatives, from which we quote
as follows:
Section 2 of the bill is intended to prevent unfair discrimination. It is
expressly designed with the view of correcting and forbidding a common and
widespread unfair trade practice whereby certain great corporations and also
certain smaller concerns which seek to secure a monopoly In trade and commerce by aping the methods of the great corporations, have heretofore endeavored to destroy competition and render unprofitable the business of competitors by selling their goods, wares, and met·chandlse at a less price In the
particular communities where their rivals are engaged In ll.uslness than at
other places throughout the country. • • •
The necessity for legislation to prevent unfair discriminations in prices with
a view of destroying competition nee<:ls little argument to sustain the wisdom
of it. In the past It has been a most common practice of great and powerful
combinations engaged In commerce-notably the Standard Oil Co., The AmerIcan Tobacco Co., and others of less notoriety, but of great influence-to lower
prices of their commodities, oftentimes below the cost of production In
certain communities and sections where they had competition, with the intent
to uestroy and make unprofitable the business of their competitors, and
with the ultimate purpose In view of thereby acquiring a monopoly In the
particular locallty or section In which the discriminating price Is made. • • •
In seeking to enact section 2 into law we are not dealing witll an Imaginary
evil or against ancient practices long since abandoned but are attempting to
deal with a real, existing, wlde8pread, unfair and unjust trade practice that
ought at once to be prohibited in so far as It is within the power of Congress
to deal with the subject.

There is nothing in the report of the committee which shows that
in reporting the b1ll the committee had in mind anything more than
the suppression of the evil above referred to.
This substitution in the final stages of the Clayton bill of the
clause to which we have referred plainly indicates the intent of Congress to exclude from the operation of the section mere competition
among "purchasers" from the "seller" or "person" who allowed
or withheld the discount and to include therein only competition
between such "seller" or "person " and the latter's own competitors.
It was the latter class of competition and not the former which had
been "the common p,ractice of great and powerful combinations engaged in commerce ' to which the committee in its report referred.
And there is nothing in the report of the Judiciary Committee, of
either House, or in anY.thing said on the floor of either House by
those in char~e of the b1ll which indicates or suggests any such interpretation whiCh the Commission in this case has placed upon the act.
What the Mennen Company has done, was to allow to "wholeHalers" who purchased a fixed quantity of their products a certain
rate of discount while to the '' retailrrs" who purchased the same
quantities it denied the discount rates allowed to the "wholesalers."
This does not indicate any purpose on the p,art of the Mennen Company to create or maintain a monopoly. fhe company is engaged
m an entirely private business and it has a right freely to exercise·
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its own independent discretion us to whether it will sell to "whol&salers ~' only or whether it will sell to both "wholesalers" and "retailers," and if it decides to sell to both it has a right to determine
whether or not it will sell to the "retailers" on the same terms it
sells to the "wholesalers." It may announce in advance the circumstances, that is, the terms, under which it will sell or refuse to sell.
In United States v. Colgate & Co., 250 U. S. 300, 307, the Supreme
Court declared thatIn the absence ot any purpose to create or maintain a monopoly, the act
does not restrict the long recogulzed right ot trader or manutacturer engaged

in an entirely private business, freely to exercise his own Independent discretion
as to parties with whom he wtll deal. And, of com·se, he may announce ln
advance the circumstances under which lle will refuse to sell. "The trader
or manutacturer, on the other hand, carries on an entirely private business, and
may sell to whom he pleases." United States v. Trans-Miss. Freight Assodation, 166 U. S. 290, 320. "A retail dealer has the unquestioned right to stop
dealing with a wholesaler for reasons sufficient to himself, and may !lo so because he thinks such dealer ls acting untalrly In trying to undermine hls
trade."

In the Colgate case the court sustained the right of a manufactmer
engaged in a private business to announce in advance the prices at
which his goods may be resold and his right to refuse to deal with
wholesalers or retailers who do not conform to such prices. As subsequently explained by the court that case \vas decided upon the
ground that the manufacturer had an undoubted right to specify
resale prices and to refuse to deal with anyone who failed to maintain the same. It did not appear that the Colgate Company had
undertaken to enter into any agreements, express or implied, which
undertook to obligate vendees to observe spec1fied resale prices. And
in the case now before the court it does not appear and is not alleged
that the l\fennen Company ever undertook to fix the prices at which
its products were to be resold by those who purchased from it.
In Federal Trade Commission v. Beech-Nut Packing Oompany,
257 U. S. 441, the subject was gone into Yery fully and the Colgate
case was explained and the reason for that decision was clearly stated
and it was made evident that if the ColO'ate Company had undertaken
by agreements express or implied to obligate those to whom it sold
its products to observe specified resale prices a different decision
would haye been rendered. In the lleech-Nut case the. right to fix
the prices at which the manufacturer will sell is again fully recognized. llut the course which the Beech-Nut Company had adopted
was condemned because of the method it pursued to control the resale pricc.'S. The difficulty was that the manufacturer had adopted
!lnd was enforcinO' a system of fixing and maintaining certain specified
standard prices at which its products should be resold by ;purchasers
thereof w1th the pur{>ose of eliminating competition in pnces among
all jobbers enO'aged m handling the products manufactured by the
company. And the court after reviewing its previous decisions (250
U.S. 300; !l52 U.S. 85; 256 U. S. 208) said:
lly thel'ie decisions It Is settled that In prosecutions under the Sherman Act
a trader ls not gullty ot violating Its terms who simply refuses to sell to
others, and he may withhold his goorls from those wbo will not sell them at
the prices which he fixes for their rt•sall'. He may not, consistently with the
11ct, go hl'yond the exerri>~e of this right, nnd by contracts or combinations,
express or lm(llled. unduly hinder or ohstruet the free and natural flow ot
commerce In the c·hannels of InterstAte tr<l•le.
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In Sears, Roebuck & Oo. v. Federal Tmde Commission, 258 Fed.
307, 312, the Circuit Court of Appeals in the Seventh Circuit declared in speaking of the Federal Trade Commission Act of September 26, 1914,38 St. 717, c. 311;
We find In the Statute no Intent on the part of Congress, even if It has the
power, to restrain an owner of property from selling It at any price that Is acceptable to him or from giving It away.

.A-nd in Great Atlantic & Pacific Tea Oo. v. Oream oflVheat Oo.,
227 Fed. 46, 49, we declared m our opinion written by Judge
Lacombe:
Before tl1e Sherman Act It was the law that a trader might reject the
otTer of a proposing buyer, for any reason that appealetl to him; It might
he because he did not like the other's business methods, or because he had
some personal dltrerence with hlm, political, racial, or social. That was purely
his own atralr, with which nobody else had any concern. Neither the
Sherman Act, nor any decision of the Supreme Court construing the same,
nor the Clayton Act, has changed the law In this particular. We have not
yet reached the stage where the selection of a trader's customers Is matle
to!' him by the government.

In accordance with these opinions we have no doubt that the
Mennen Company had the right to refuse to sell to retailers at all,
and if it chose to sell to them that it had the right to fix the price
at which it would sell to them 7 and that it was under no obligation
to sell to them at the same pr1ce it sold to the wholesalers. It did
not discriminate as between retailers but sold to all retailers on
one and the same scale of prices. And it did not discriminate as
between wholesalers but sold to all wholesalers on one and the same
scale of prices. There is nothing unfair in declining to sell to retailers on the same scale of prices that it sold to wholesalers even
though the retailers bought or sought to buy the same quantity the
wholesalers bought.
In conclusion it ought perhaps to be said that we have not been
unmindful of the fact that the Mennen Company in classifyin"
purchasers into two groups, those of wholesalers and retailers, placca
m the group of retailers a class of mutual or cooperative corporations
which purchased in large quantities the Mennen products. These
mutual or cooperative corporations, it is admitted, consist solely of
the retailers in the same line of trade1 the stock being held exclusively
by retailers. The fact that these ind1viduals, admitted by the counsel
for the Federal Trade Commission to be retailers, see fit for their
own convenience to organize themselves into a corporation which
they constitute their agent for purchasing purposes does not change
thetr character, or the character of their purchases, and convert them
into wholesalers.
Whether a buyer is a wholesaler or not does not depend upon the
quantity he buys. It is not the character of his buying but the
character of his selling which marks him as a wholesaler as this
court pointed out in Great Atlantic & Pacific 1'ea Oo. v, Oream of
lVheat Oompany, sul//'a. A wholesaler docs not sell to the ultimate
consumer but to a 'jobber" or to a "retailer." The persons who
constitute thrsc mutual or cooperative concerns arc buying for themselves to sell to the ultimate consumers, and not to other "jobbers''
or to other "retailers." The nature of the transaction herein mvolved
is not altered by the fact that they make their purchases through
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the agency of their corporation. For some purposes a corporation
is distinct from the members who compose it. But that distinction
is a fiction of the law and the courts d1sregard the fiction whenever
the fiction is urged to an intent and purpose which is not within
its reason and policy. And in such a case as this the fiction can
not be invoked. The important fact is that members of the corporation are all retailers who buy for themselYes to sell to the
ultimate consumer. The Mennen Company is within its rights in
classifying them as retailers.
The facts established by the testimony are not sufficient to constitute a violation either of the Federal Trade Commission Act or of
the Clayton Act, and they do not support the Commission's conclusions of law. The 1\Iennen Compan;r is not shown to have practiced "unfair methods of competition m commerce."
The order to cease and desist is reversed.
FEDERAL TRADE CO~Il\IISSION v. SINCLAIR JtEFINING
CO. SAME v. STANDARD OIL CO. (NE'V JERSEY).
SAME v. GULF REFINING CO. SAME v. :MALONEY OIL
& :MFG. C0. 1
(Argued March 8 and 9, 1923. Decided April 9, 1923.)
Nos. 213, 637, 638, 639.
1.

MONOPQLIEB KEY No. 17 (1)-TRADE·liiARKB AND TRADE NAMES AND UNFAIR
CoMPETITro:-~ KEY No. 80~, NEw, Vor..

NOMINAL llENTAL TANKS

AND

PUMPS

KEY-No. SERms-LEABINo ~·oa
FOR GASOLINE PURCHASED l'ROl!

8A

LESSOR IIELD NOT "UNFAIR METHOD OF CoMPETITION."

The pmctlce of wholesale gasoline dealers In leasing to retailers at a
nominal rental tanks and pumps tor gasoline purchased solely from the
lessor does not violate Clayton Act, parngraph 3 (Comp. St. par. 8835c),
as to restrictive leases of machinery, where neither the leasing contract
nor the circumstances of the buslnes!'l l'('strlct the lessee's freedom to buy
or deal In ~asollne so!U by other whoiPsnlcrs; nor is sueh practice an "unfair method of competition," within Feder;ll Trade Commission Act, para·
graph 5 (Comp. St. par. 883Ge).
2,

KF.Y No. 80!,
SA KF.Y-No. SEnrEs-PO\n:RR or FrnERAL THAnE COMMJssroN ARE

TnAllE-ilfARH:R AND TRADF. NAMES AND UNFAIR COMPETITION
NEw, VoL.
J,tMITF.D.

TTnder Federal Trade Commis~ion Act, paragraph~ (C<Jrnp. St par. 883ge),
empowering the commission to prevent unfair methods or competition. the
commission has no general authority to compel competitors to a common
le\·el, to Interfere with ordlnnry business methods, or to prescribe arbitrary
standards for those engnged In the conflict for advantage called competition.

(The syllabus is taken from 43 Sup. Ct. 450.)
On writ of certiorari to the United States Circuit Court of Appeals
for the Seventh Circuit.
On writs of certiorari to the United States Circuit Court of ApPeals for the Third Circuit.
I

261

u.

B. 403,
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Petitions by the Sinclair Refining Company, by the Standard Oil
Company (New Jersey), by the Gulf Refining Company, and by the
:Maloney Oil & Manufacturing Company to review orders of the
Federal Trade Commission. The orders were set aside (Sinclair
llefining Co. v. Federal Trade Commission, 276 Fed. 686; Standard
Oil Co. v. Federal Trade Commission, 282 Fed. 81), and the Federal
Trade Commission brings certiorari. ,Judgments aflirmed.
The Attorney General, and Messrs. Adrien F. Busick and Eugene
,V, Burr, both of ·washington, D. C., for petitioner.
Mr. Roy T. Osborn, of Chicago, IIJ., for respondent Sinclair Refining Co.
Mr. C. D. Chamberlin, of Cleveland, Ohio, for respondent Maloney
Oil & Manufacturing Co.
Mr. R. T. Batts, of Pittsburgh, Pa., for respondent Gulf Refining Co.
...
Mr. J. H. Hayes, of New York City, for respondent Standard Oil
Co. (New Jersey).
Mr. Justice McREYNOLDs delivered the opinion of the court.
In separate proceedings against thirty or more refiners and wholesalers, the Federal Trade Commission condemned and ordered them
to abandon the practice of lensing underground tanks with pumps to
retail dealers at nominal prices and upon condition that the e<luipment should be used only with gasoline supplied by the lessor. Four
of these orders were held invalid by the circuit courts of appeals for
the third and seventh. circuits in tho above entitled causes-276 Fed.
GSG, 282 Fed. 81; and like ones havt' been set aside by the circuit
courts of appeals for the second and sixth circuits-Standard Oil
Co. v. Federal Trade Commis8ion, 273 Fed. 478; Canfield Oil Co. v.
Federal Tmde Commi.Y.Yion, 274 Fed. 571. The proceedings, essential
facts and points of law disclosed by the four records now before us
are so similar that it will suffice to consider No. 213, as typical of all.
,July 18, 1919, the Commission issued a complaint charging that
respondent, Sinclair Refining Company, was purchasing and selling
refined oil and gasoline and leasing and loanin~ storage tanks and
pumps as part of interstate commerce in competition with numerous·
other concerns similarly engaged ;.and that it was violating both the
Federal Trade Commission Act, 38 Stat. 717, and the Clayton Act,
38 Stat. 730.
The particular facts relied on to show violation of the Federal
Trade Commission Act are thus allegedParagraph 3. That respondent In the conduct ot its business, as aforesaid,
with the effect of stltllng and suppressing competition in the sale ot the aforesaid products and In the sale, leasing, or loaning ot the aforesaid devices and
other equlpments tor storing and handl!ng the same, and with the effect of
Injuring competitors who sell such products and devices, has within the four
years last past sold, lensed, or loaned and now sells, leases, or loans the said
devices and their equipment for prices or considerations which do not rep·
resent reasonable returns on the Investments In such devices and their equip·
ments; that many such sales, lenses, or loans of the aforesaid devices are
made at prices below the cost of producing and vending the snllle; that manY
of such contracts for the lease or loan of such devices and their equlpuwnts
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provide or are entered Into with the understanding that the lessee or borrower
shall not place In such devices, or use In connection with such devices and
their equipments, any refined on or gasoline of a competitor; that only a
small proportion of the dealers in gasoline and refined oil under such agreements and understandings deal also in similar products of respondent's competitors and that only a small proportion of such deniers require or use more
than a single pump outfit in the conduct of their said business; that there
are numerous competitors in the sale of such products, who are unable to
enter Into such lease agreements or understandings because of the large amount
of investment required to carry out such lease agreements as a competitive
method of selling refined oil and gasoline; that there are nuwerous other
competitors of respondent engaged in the manufacture and sale of said devices
and their equipments who do not deal in refined oil and gasoline, and therefore do not sell or lease said devices and their equipments for a nominal consideration on a condition or understanding tbnt tMir products only are to
be used therein; that the said numerous competitors who were unable to enter
into such lease agreements or understandings, as aforesaid, have lost numerous customers in the sale of refined oil and gasoline to respondent because of
the business practices of respondent hereinbefore set forth. That the said
numerous other competitors of respondent who manufacture and sell said devices and their equipments, but do not sell refined oil and gasoline, as aforesaid, have lost numerous customers and prospective customers for the purchase
of their devices and equipments because of the said business practices of
respondent, as hereinbefore set forth.

To show violation of the Clayton Act the complaint allegedParagraph 3. That the respondent, for four years last past, In the conduct
of its business as aforesaid, has leased and made contracts for the lease and
is now leasing and making contracts for the lease of said devices and their
equipments to be used within the United States, and has fixed and Is now
fixing the price charged therefor on the condition, agreement, or understanding
that the lessees thereof shall not purchase or deal in the products of a competitor or competitors of respondent; and that the effect of such leases or contracts for lease, and conditions, agreements, or un<lerstandings, may be and is
to substantially lessen competition and tend to create a monopoly In the territories and localities where such contracts are operutive.

Respondent answered and evidence was taken. In October, 1919,
the Commission announced its report, findings, and conclusions, the
substance of which follows:
1. That the respondent Is a corporation organized, existing, and doing business under and by virtue of the laws of the State of Maine, with Its principal business office located at the City of Chicago, in the State of Illinois,
and Is now and has been engaged In the business of purchasing and selling
refined oil and gasoline, het·einafter referred to as products, and Is largely
engaged in refining crude petroleum, and that It is now and has been since
January 25, 1917, ln connection with the aforementioned business, engaged In
the leasing and loaning, but not In the manufacture, of oil pumps, storage
tanks, and containers and their equipment, hereinafter referred to as devices,
in various States of the United States, but not in the District of Columbia,
in competition with numerous other persons, firms, corporations and copartnerships similarly engaged; that prior to the 25th day ot January, 1917, the
corporate name of respondent was the Cudahy Ueflning Company.
2. That the respondent, in the conduct of Its business, as aforesaid and as
hereinafter more particularly described, extensively refines petroleum and Its
products and purchases refined oil and gasoline, all hereinafter referred to as
"products" and also purchases all pumps, storage tanks, or containers, hereInafter referred to as "devices," the said devices being used to contain said
Products, the said products and de\'lces then being handled and stored in the
various States of the United States and transported In Interstate commerce;
that the aforesaid products are sold and the aforesaid devices are lensed or
loaned by respondent to various persons, firms, corporations, and copartnerships; that In the conduct of Its business of purchasing and selling such prodUcts and selling, leasing, or loaning such devices, the same are constantly
moved from one State to unother by respondent and there is conducted by
respondent a constant current of trade In such products and devices between
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various States of the United States; that there are numerous competitors of
l'espondent, who, In the conduct of their business In competition with respondent, purchase similar products and purchase and manufacture similar
devices, the said devices being used to contain said products, the said products
and devices then being handled and stored In the various States of the United
States and transported in interstate commerce: that the aforesaid products are
sold and the aforesaid devices· sold, leased, or loaned by such competitor of
respondent to various persons, firms, corporations, and copartnerships, that In
the conduct of their business, as aforesaid, competitors of respondent constantly
move such products and devices from one State to another and there Is conducted by said competitors a constant current of trade in such products and
devices between the various States of the United States; that respondent has
conducted Its said business in a similar manner to that above described since
January 25, 1917.
3. That respondent no'w lealles and loans and has for the period of Its business existence, leased and loaned devices and equipment for storing and handling its products, and that the monetary considerations received by respondent
do not represent reasonable returns upon the Investment In such devices and
equipment: and also that such leases and loans of said devices and equipment
are made for monetary considerations below the cost of purchasing and vendIng the same when the business of leasing or loaning said devices and equipment and the returns received thereon are considered separate and apart from
the general business and sales policy of the respondent; that respondent's form
of contract with the users of such devices and equipment provides in substance
that the devices and equipment shall be used for the sole purpose of storing
and handling gasoline supplied by respondent, and that the uniform contract
used by respondent for lensing such devices and equipment Is in form, tenor,
and substance as follows.

[The ordinary form of contract (printed in the mar8"in 2 ) is here
set out. It recites tho customer's desire to install certam equipment
and, among other things, provides that this shall be used. only for
storin~ and handling ~asoline supplied by the lessor; that if put to
any other use the lessees right therein shall terminate; and that upon
termination of the lease, by whatever means effected, the lessee may
purchase the equipment for a specific sum.]
I EQUIPMIINT CONTIU.CT,

Thla agre<>ment, made and f'ntered Into tbls ----------- day ot ------------------•
19~, between Sinclair lletlnlng Company or -:..----------------------------• party
ot t11e first part, and --------------------• or the City of ------------------· ::>tate

of --------------------• party of the second part, wltn<'HH<'th:
Whereas, party of the second part Is now being supplied with gasoline by the tlRrty of
the tlrRt pnrt and d<'nlres to Install on his preml..es Kltuat<'d at --------------------the
following equipment tor the hPtter storing and handling of !<Uch gaoolln<' ______ -----Now, there(Ol·e, In COnHideratlon of the rremls@B and of the BUill of one dollar by the
party of the second part to the party of he first part (the receipt ot which Is hereby
acknowlf'dg-ed), thl! a hove named pnrtlrs !lo bf'rt'by agree ns followM:
1. 'l'be abov<' dl•&crii.Jed equipment shall be uRed by the J•arty of the IM'coml part for tlu!
sole purpose of storing and handling the gasoline aupplled by the party of the first part.
2. The pnrty of the second part agre<>s. at bls own cost, to maintain auld equipment In
good condition and rPpalr so long ns be ahall eontlnue to use t!J4' same.
3. 'l'be varty of tll11 second part agret.'S that be will not eneumber or remove said
I'QUipment, or do or sutrer to be done anythin~ whf'reby sa.ld equipment or any part
theri'Of may be selz<'d, token on execution, attached dcBtroyed or Injured, or by wblcb
the title of the party of the llrst parl t11ereto may ln any way be altered, destroyed or
prejudiced.
f. In the eTent party of the aecond part shonld at any time U118 sa.ld equipment for
any other purp08<l than the storing and handling of gasoline suppll<'d by the party of the
llr~t part, or should et>a~e for ---------- dayK to bandiP ;;asoline ~~ecured from the partY
ot the tlrst part the right or license ol the party of the ~Wcond part to snld equipment
"hall at on<'e terminate. and thereupon party of the tlrat part sllall bave the right to
enter upon snld premlll{'s and remove said I'QUlpml'nt and every part thereof.
:1. The party of the llt'cond p11rt shall lndemn1fy and suve harmless the party of the
nrsl part of and from any liability tor Jofl8, dumage, Injury or other casualty to persons
or pro!J('rty cau!Wd or occ88lon<'d by any J('Akage, fire, or explosion ol gusohme stored In
nld tank or drawn throu~h said pump.
6. 'l'bla agrPI'm~>nt ahall terminate forthwith upon the sale or other d!Rposltlon of said
prcmlsPs hy purty of the aPcond purt, and In any nv,.nt upon the e:rplratlon ---------months from the date hPreof; and In the e1•ent that by mutual conHent said equlpm<>nt
remains In the pos~WR~~Ion of the party of the secontl part nt the ex()lratlou or ~aid
Jll'rlod, It 111 a!:Teed that the same shnll be ueed by pnrty of the Sf'conll pnrt suhjC'Ct to
all of the tt>rm11 and contlltlous of tbl• agreement, and 11ucb mar be terwinaled at aiJ"I
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4. That the contracts mentioned In the preceding paragraph also provide
that such equipments shall be used by the Jessee only for the purpose of holdIng and storing the respondent's petroleum products; that a small proportion
of such lessees handle similar products of respondent's competitors; and that
only a small proportion of such lessees as handle similar products of respondent's competitors require or use more than a single pump outfit in the
conduct of their said business: that the practice of leasing such devices requh·es a large capital Investment; that many competitors of respondent do
not possess sufficient capital and are not able to purchase and lease devices
as respondent does as aforesaid, partly by reason of which such competitors
have lost numerous customers to respondent; that the efl'ect of the practice
of leasing by contract such equlpments, where such contracts contain the said
provision restricting the use of the same to the storage and handling of respondent's products as aforesaid, may be to substantially lessen competition
and tend to create for the respondent a monopoly In the business of selllng
petroleum products.
Conclusions.-That the methods of competition and the business practices
set forth In the foregoing findings as to the facts are, under the circumstances
set forth therein, unfair methods of competition, In Interstate commerce, In
violation of the provisions of Section 5 of an act of Congress approved September 26, 1914, entitled "An act to create a Federal Trade Commission, to
define Its powers and duties, and for other purposes," and are In violation of
Section 3 of an Act of Congress approved October 15, 1914, entitled "An net
to supplement existing laws against unlawful restraints and monopolies, and
tor other purposes."

Thereupon the Commission ordered that respondent cease and
desist from1. Directly or Indirectly leasing pumps or tanks or both and their equlpments for storing and handling petroleum products In the furtherance of Its
petroleum business, at a rental which wlll not yield to It a reasonable profit
on the cost of the same after making due allowance for depreclatlon and other
items usually considered when leasing property for the purpose of obtaining
a reasonable profit therefrom, and from doing any mutter or thing which
would have the same unlawful efl'ect as that re!lulttng from the practice herein
prohibited nod by reason of which this order Is made.
2. Entering Into contracts or agreements with dealers of its petroleum
products or from continuing to operate under any contract or agreement
already entered Into whereby such dealers agree or have an understanding
that as a consideration for the leasing to them of such pumps and tanks and
their equipments the same shall be used only for storing or handling the
products of respondent, and from doing anything having the same unlawful
effect as that resulting from the practice herein prohibited and by reason of
which this order ls made.

The Clayton Act providesSec. 3. That 1t shall be unlawful for any person engaged In commerce, fn
the course of such commerce, to lease or make a sale or contract for sale of
goods, wares, merchandise, machinery, supplies or other commodities, whether
Patented or unpatented, for use, consumption or resale within the United
States or any territory thereof or the District of Columbia or any Insular
possession or other place under the jurisdiction of the United States, or ftx
a price charged therefor, or discount from, or rebate upon, such price, on the
condition, agreement, or understanding that the lessee or purclmser thereof
shall not use or deal In the goods, wares, merchandise, machinery, supplies
time aft~r the expl1'8tlon ot ---------- months from the date herPOt by the party ot the
flrRt part giving ten days' notice to that etrt>ct. Upon the tennlnatlon o! this llcfnse by
What.-ver means etrected, the party ot the ftrst part shall have tbe right to enter upon
Raid premi81!S and remove the said I'<JUifJment and t>ach and every part thereof; provl•le1~
however, that the party ot the sef'ond part shall have the right and option at such time
to nurchaee al&.ld equlpmt>nt by p~ylng tbere!or the sum or -------------------This contract Ia executf.'d In trlpllcatl! and It Is agreed that the contract held by the
Party ot the first part Is to bP conslder~>d thP original and to be the binding agreement In
ea~e the duplicate varlf'R (rom It In any particular.
d In witness whereof, the partll'l hereto have cauaP.d thla aereement to be executed the
and yenr first above written.

a,
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or other commodities of a competitor or competitors of the lessor or seller,
where the effect of such lease, sale, or contract for sale or such condition, agreement or understandin,g may be to substantially lessen competition or tend to
create a monopoly in any line of commerce.

Respondent's written contract does not undertake to limit the
lessee's right to use or deal ih the goods of a competitor of the lessor,
but leaves him free to follow his own judgment. It is not properly
described by the complaint and is not within the letter of the Clayton
Act. But counsel for the Commission insist that inasmuch as lessees
generally-except gara(J'e men in the larger places-will not encumber
themselves with more than one equipment, the practical effect of the
restrictive covenant is to confine most dealers to the products of their
lessors; and we are asked to hold that, read in the light of these facts,
the contract falls within the condemnation of the statute. Standard
Fashion Co. v. Magrane-llouston Co., 258 U. S. 346, and United
Shoe MachineT'IJ Corporation v. United States, 258 U. S. 451, are
relied upon.
In the Standard Fashion Co. case the purchaser expressly agreed
not to sell or permit sale of any other make of patterns on its premises. It had a retail store in Boston and sales elsewhere were not
within contemplation of the parties. This Court construed the contract as embodying an undertaking not to sell other patterns. In
United Shoe Machinery Corporation v. United States, when speak·
ing of certain "tying" restrictions, this court saidWhlle the clauses enjoined do not contain SJleciflc agreemPnts not to use
the machinery of a competitor of the Je~>:or, the practical t>ffect of these drusrlc
provisions Is to prevent such use. We can entertain no doubt that such
provisions as were enjoined are embraced In the broad terms of the Clayton
Act which cover all conditions, ngr<'emcnts or understandings of this nature.
That such restrlctlve·and tying agre<'ments must nPceRsarlly lessPn competition
and tend to monopoly ts, we believe, equally apparent. When It Is eonsldered
that the United Company occupies n dominating position In supplying shoe
machinery ot the classes Involved, these covenants signed by the lessee nnd
binding upon him efl'ectually prevent him from acquiring the machinery of a
competitor of the lessor except at the risk of forfeiting the right to use the
machines furnished by the United Company which may be absolutely essPntlal
to the prosPcutlon and success of his bus!nefls. This system of "tying" t•estrlc·
tlons Is quite as eiTPctlve as express covenants could be and practlcully compels
the use of the machinery of the lessor except upon risks which mnnut'actur<'rS
will not willingly incur.

There is no covenant in the present contract which obligates the
lessee not to sell the goods of another; and its language cannot be
so construed. Neither the findings nor the evidence show circum·
stances similar to those surrounding the "tying" covenants of the
Shoe Machinery Company. Many competitors seck to sell excellent
brands of gasoline and no one of them IS essential to the retail business. The lessee is free to buy wherever he chooses; he may freely
accept and use as many pumps ns he wishes and may discontinue
any or all of them. He may carry on busincsa as his judgment dictates and his means permit, save only that he cannot use the lessor's
Jlquipment for dispensing another's brand. By investing a com·
paratively small sum, he can buy an outfit and use it without
hindrance. He can have respondent's gasoline, with the J?Ump or
without the pump, and many competitors seek to supply Ius needs.
The cases relied upon are not controlling.
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Is the challenged practice an unfair method of competition wt~hin
the meaning of Eection five of the Federal Trade Commission Act~ 8
Reviewing the circumstances, four circuit courts' of appeals have
answered, no. And we can find no sufficient reason for a contrary
conclusion. Certainly the practice is not opposed to good morals
because characterized by deception, bad faith, fraud or oppression.
Federal Trade Commission v. Gratz, 253 U.S. 421, 427. It has been
openly adopted by many competing concerns. Some dealers regard
it as the best practical methQd of preserving the inte~rity of their
brands and securing wide distribution. Some think 1t is undesirable: The devices are not expensi ve-$300 to $500-can be purchased readily of malcers and, while convenient, they are not
essential. The contract, open and fair upon its face, providt>s an
unconstrained recipient with free receptacle and pump for storing,
dispensing, advertising and protecting the lessor's brand. The !>tuff
is highly inflammable and the method of handling it is Important
to the refiner. He is also vitally: interested in putting his brand
within easy reach of consumers w1th ample assurance of its genuineness. No purpose or power to acquire unlawful monopoly has been
disclosed, and the record does not show that the probable effect of
the practice will be unduly to lessen competition. Upon the contrary, it appears to have promoted the public convenience by inducing many small dealers to enter the business and put gasoline on sale
at the crossroads.
The powers of the Commission are limited by the statutes. It
has no general authority to compel competitors to a common level,
to interfere with ordinary business methods or to prescribe arbitrary
standards for those engaged in the conflict for advantage c~tlled
competition. The great purpose of both statutes was to advance
the public interest by securing fair opportunity for the play of the
contending forces ordinarily engendered by an honest desire for
gain. And to this end it is essential that those who adventure their
time, skill and capital should have large freedom of action in the
conduct of their own affairs.
The sug-g<'stion that the assailed practice is unfair because of its
effpct upon the sale of pumps by their makers is sterile and requires
no serious discussion.
The judgments below must be affirmed.
Sec. 11. That unfair mPthods of <'OmpPtlt!on In <'Ommerre are berPby declared unlawful.
Tbe commission Is bPreby empowered and directed to prpvent personR, partnerships, or
corporntlons, nrept banks, and common carriers subject to the Acts to regulate com.
merce, ft•om using unfair methods of competition In commerce.
1
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JUVENILE SHOE CO., INC., v. FEDERAL TRADE
COMMISSION. 1
(Circuit Court of Appeals, Ninth Circuit. May 14, 1023.)
No. 3927.
l.

TRADE-MARRS AND TRADE NAMES AND UNFAIR COMPETITION KEY No.

70 (I)-

ADOPTING SIMILAR NAME AND TRADE-l\IJ.RK UNDER WHICH TO MARRET IN·
FERIOR GOODS WARRANTS INJUNCTION,

Where a corporation engaged In the manufacture and sale of children's
shoes adopted for its corporate name the name "Juvenile Shoe Company," and adopted a trade name or design resembUng the registered trademark of the "Juvenlle Shoe Corporation," a competitor manufacturing a
higher grade of shoes, such conduct was ample justification for an order of
the Federal Trade Commtsslon commanding and enjoining the former company to desist from such unfair competition.
2. TRADE-MARKS AND TRADE NAMES AND UNFAIR COMPETITION KEY No. 69-IN·
JUNCTION WILL LIE TO RES'l'RAIN UN~'AIR COMFETITION, IRRESPECTIVE OF IN·
TF.NT TO MISLEAD.

Injunction will lie against a corporation that by any artlflce deceives the
pubUc Into believing that Its goods are those of another corporation havln~
a similar name, and this Is true Irrespective of any Intent to mislead thJ
publlc, and especially Is It true where the corporations are engaged ln the
same business.
3. TIU.DE-MARKS AND TRADE NAMES AND UNFAIR COMPETITION KEY No. 71-NAME
NOT SUBJECT TO APPROPRIATION MAY llE ENTITLED TO PROTECTION AS TRADE
NAME.

WhJle the word "Juvenile" may not be susceptible of appropriation as a
trnde-mark for shoes, yet a corporation which has adopted that name under
which to mnrket shoes manufactured by It Is entitled to protection agalnRt
the use of such name as a trade name by a competitor In the same line of
business dealing In the same class of goods.
4.

TRADE-MARKS AND TRADE NAMES AND UNFAIR CoMI'F.TI'l'ION KEY No.

84-

THAT UNFAIR COMPETITION liAS CEASED No GROUND Fon REFUsiNG ORDER
To CEASE UNFAIR 1\IETHODs.

An order of the Federal Trade Commission, requiring a manufacturer of
shoes to cease the use of Its corporate trade-name and labels because of
similarity to the corporate name and trade-name and label of a competing
corporation, wiii not be disturbed becauRe of proof that the corporation
restrained has ceased the use of the obnoxious label ; such proof not being
such assurance that the use of the labels w111 not be resumed In the future as
to not warrant the Issuance of Injunction.
1 Petition tor writ of certlornrl denied b7 the Supreme Court on October l:S, 1923, 43
t;up. Ct. 84.
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(The syllabus is taken from 289 Fed. 57.)
Petition to review order of Federal Trade Commission.
Proceeding by the Juvenile Shoe Company, Inc., against the
Federal Trade Commission, to review an order of the Commission
requiring petitioner to desist from the use of its corporate name, and
enjoining it from certain other acts of unfair competition. Order
affirmed.
Fred Mansur, of Los Angeles, Cal., for petitioner.
W. H. Fuller, Charles M. Neff, and Eugene
Burr, all of
Washington, D. C., and D. N. Dougherty, of San Francisco, Calif.,
for respondent.
Before Gilbert and Rudkin, Circuit Judges, and Dietrich, District Judge.

·w.

GILBERT,

Circuit Judge:

The petitioner seeks to review the order entered against it by the
res~ondent commanding it to desist from certain methods of competition in commerce. The respondent's complaint alleged that the
petitioner was organized on May 26, 1919 at Los Angeles, California to sell children's shoes exclusively at wholesale in California
and in adjacent states; that the Juvenile Shoe Corporation of
America was organized m Missouri on June 8, 1918 to manufacture
and sell children's shoes exclusively throughout the United States
in interstate commerce in competition with others similar!~ enga~ed;
that it has built up an extensive business in the sale of 1ts proauct
in California and adjacent states; and that its shoes are of greater
value and of superior quality and sell for higher prices than the
petitioner's shoes; that the petitioner's corporate name so nearly
resembles the corporate name of said Juvenile Shoe Corporation,
and its trade name or design so nearly resembles the registered trade
mark of the Juvenile Shoe Corporation, that it causes confusion in
the trade and thereby induces purchasers of children's shoes to
believe that the shoes offered for sale by the petitioner are the shoes
manufactured by the Juvenile Shoe Corporation; that the trademark of the latter corporation is "Juvenile Shoe System" used by
it since January 1, 1919, and registered November 30, 1920; that
since J anuaty 1, 1919, the Juvenile Shoe Corporation used its trademark displayed as a wax seal and this seal was employed by it bv
means of a label placed on the cartons in which the shoes were sold
and by tags attached directly to the shoes and by means of a design
on the soles of the shoes; that the petitioner put upon the boxes in
which it.s shoes are packed a drcular label containing the face of n
child surrounded by the words "Juvenile Shoe Company, Inc."
which so resembled the trademark of the .Missouri corporation as
to be likely to cause confusion in the trade and deceive purchasers.
The answer of the petitioner admitted that the shoes sold by the
.Missouri corporation were of superior quality to those sold by itself.
Upon the pleadinrrs and the proof, the respondent made findings and
held that the petftioner had violated the provisions of Section 5 of
the Act of Congress approved September 2G, 1914, creating the
Federal Trade CommissiOn and defining its powers and duties, and
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it ordered that the petitioner, its officers, directors, agents, and employees, cease and desist (1) from using as a part of its corporate
name the word "Juvenile" or any word or combination of words
Jiktly to be confused with the name of the Juvenile Shoe Corporation of America, (2) from. using or permitting to be used in its
behalf the word " Juvenile " on its marks, labels, tags, or other
devices upon or in connection with the sale of shoes for infants,
children and misses, and ( 3) from directly or indirectly suggesting
by the use of a word, mark or label or otherwise that the goods of
the petitioner are the goods of the Juvenile Shoe Corporation of
America.
The record fully justifies the order of the Federal Trade Commis·
sion enjoining the use of the petitioner's corporate name. The petitioner went into the business of manufacturing and selling children's shoes and took a name so similar to a senior corporation that
was engaged in frecisely the same business and in the same field
that confusion o the two corporations in the J?Ublic mind was inevitable. The names "Juvenile Shoe CorporatiOn" and "Juvenile
Shoe Company, Inc." are practically identical. The reported cases
in which injunction has been sustained against the use of a corpol'ate name afford few instances of names so simila,r and so likely to
create confusion as those which these two corporations used. In
assuming its name, a corporation acts at its peril. A1nerican Order
Scottish Clan.~ v. 11/crrill, 151 Mass. 558; 111 etrol!olitan Tel. Co. v.
Metropolitan Tel. Co., 141 N. Y. S. 508. InjunctiOn will lie against
a corporation that by any artifice deceives the public into believing
that Its goods are t1lose of another corporation having a similar
name, and this is true irrespective of any intent to mislead the public
und especially is it true wlH're the corporations arc engaged m the
f-ame business, General Film Oo. of Mo. v. General Film Uo. of Me.,
237 Fed. 64; Nat. Circle Daugldc1'B of /aaoella v. Nat. Order D.!.,
270 Fed. 723.
Nor are we convinced that this court should modify that portion
of the order here under review which forbids the petitioner to use
the word "Juvenile" on its marks, labels, and tags in connection
with the sale of children's shoes nnd from suggesting by word, mark,
label or otherwise that its goods are the goods of the Juvenile Shoo
Corporation. The Federal Tra<.le Commission found as n. fact that
the use of the word " J uvenilc" as it was employed by the petitioner caused confusion and led purchasers to believe that the petitioner~s goods were those of the Juvenile Shoe Corporation. It is not
asserted that the Juvenile Shoe Corporation has the exclusive right
to the word ".Juvenile" as applied to shoes but we think it has n
proprietar.y and exclusive right to the good will which it has crcatrd
by 1ts deahng and its advertising with the purchasing pul>lic as well
· as by the superior quality of its shoes, and that the use of the word
"Juvenile'' by the :retitioncr on its shoes, has, ns the Trade Commission finds, tended to create the false impression that the croods
sold by the petitioner were the goods of the .Junnile Shoe COll)oration, and while it may be that the word "Juvenile" is not suscrptible
of appropriation as a trademark, the right to its use as a trade name
may still be protected against the unfair competition which might rc·
suit from the use of the sam<' trade name by another corporation, where

SOUTHERN HARDWARE JOBBETIS' ASSO. ET AL. V. FED. TRADE COM.

597

both are engaged in the same trade, d1)aling in the same class o£ goods
and in actual competition with one another, Pillsbury-lVashburn
Flour Mills Oo. v. Eagle, 86 Fed. GOB; Straus v.Notaseme Oo.,240 U.S.
179; G. lV. Cole Oo. v. Amerioan Oement and Oil Oo., 130 Fed. 703;
N. [{. Fairbanl.: Oo. v. Luckel [{ing and Oake Soap Oo., 102 Fed.
327; Star!.: v. Stark Bros. Nurseries and Orohards Oo., 257 Fed. 9.
It is contended that since the petitioner has ceased the use o£ a
lapel on the cartons in which its shoes are packed and sold, an order
to cease placing such labels on the cartons is not warranted. But it
does not follow that the order should be dissolved. The Juvenile
Shoe Corporation is not bound to accept the fr.ct o£ the disuse of the
labels as proof that the use will not be resumed in the future, and the
mere fact that the petitioner has ceased such use is no reason why
injunction should not issue, Sears, Roebucl~ & Oo. v. Federal Trade
Oommi8sion, 258 Fed. 307; Saxlehner v. Eisner 2 147 Fed. 189.
The order of the Federal Trade Commission 1s affirmed.

SOUTHERN HARDWARE JOBBERS' ASS'N ET AL. v. FEDERAL TRADE COl\IMISSION.
(Circuit Court of Appeals, Fifth

Circu~t.

June 13, 1923.)

No. 3887.
1. TBADE:-1\fARKS AND TRADE NAMES AND UNFAIR COMPI!:TITION KEY No.

80~,

NEw, VoL. SA KEY-No. SERIEOJ-EviDENCE HELD TO WARR.~NT FINDING oF
CONDCCT 'VfliCli RESTRAINED CoMPETITION BY NONMEMBERS OF ASSOCIATION.
Evidence heard by the Federal Trade Commission held to warrant the commission In finding that a jobbers' association and Its members had pursued
a course of conuuct In their uealing with manufacturers for the purpose or
preventing the manufacturers from selling to any jobbers not qualified to
be members ot the jobbers' association, which hindered and obstructed the
free and natural fto\v of commerce In Interstate trade, so as to constitute an
unfair methou of competition, within the Federal Commission Act (Comp.
St. par. 8S~Ga-SS3Gic), If such eonduct was In pursuance ot an agreement or
unuerstanding, express or Implied.

2. TnADE-llfARKS AND TRADE NAMES AND UNFAm COMPETITION KEY No. 80!,
NEw, VoL. SA KEY-No. SERIEs-AGREEMENT MAY BE INFERRED FROM CIRCUMSTANCEs INDICATING CoNCERTED ACTION.
An agreement between parties who were pursuing a eourse of conduct
Which Interfered with the free flow of Interstate commerce may be Inferred
from nets of the parties In such conduct which Indicated a concerted plan
on their part

3. TRADE-MARKS AND TRADE NAMES AND UNFAIK CoMPETITION KEY No 80J,
N'EW, VoL, 8A KEY-!\'0, SERIES-ORDER TO CEASE AND DESIST FROM DESIGNATED PnAorrcEs llELo N'oT Too llROAD.
Where the Federal Trade Commission found that a jobbers' association
and Its otllcers and members were guilty of unfair competition In preventing
Jnanurncturers from ol:'allng with coopl'rative jobbing companies, an ordPr
contnini"ng 11 pnragruphs, each of which required the afl~oclnt1on to cease
nntl <IPHiRt from certain practices therein specified, held not too broad.
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(The syllabus is taken from 290

~""'ed.

773.)

•

Petition to review order of Federal Trade Commission, sitting
at 'Vashington, D. C.
Petition by the Southern. Hardware Jobbers' Association and
others to review and set aside an order of the Federal Trade Commission. Petition denied.
Peter 0. Knight, of Tampa, Fla. (C. Fred Thompson and A. G.
Turner, both of Tampa, Fla., on the brief), for petitioners.
"\V. H. Fuller, Chief Counsel, of McAlester, Okla., and Adrien
F. Busick and Charles :Melvin Neff, both of Washington, D. C.,
for respondent.
Before ·walker, Bryan, and King, Circuit Judges.
Oirc·uit Judge:
The Southern Hardware Jobbers Association, a voluntary unincorporated association (herein called the Jobbers AssociationL four
busmess corporations, and two individuals, George E. King and John
Donnan, filed their petition in this court praying the review and
setting aside of an order to cease and desist made against them by the
respondent, The Federal Trade Commission. The I!roceeding which
resulted in that order was commenced by a complamt made aiTainst
tho petitioners by the respondent. That complaint contained n~lega
tions to the following effect:
The members of the Jobbers Association, about 350 in number, are
persons, partnerships and corporations, engaged in the business of
buyiJ!g and selling hardware in wholesale quantities U.roughout certain Southern States of the United States, said King being its president, said Donnan its secretary 2 and said business corporations being
members thereof and engnged m the business of buym$ and selling
hnrdware in wholesale quantities in Atlanta, Georgia; they buy
hardware in various States of the United States and cause same to ho
transported in interstate commerce, and are fairly representative of
the entire membership. Within a year prior to the filmg of the. complaint certain retail dealers in hardware in Georgia and adjacent
States organized under the laws of Del a ware a corporation called the
:Merchants Cooperative Association (herein referred to as the Cooperative Association), for the purpose of purchasing in wholesale
quantities through the instrumentality of that corporation all hardware and supplies dealt in by such retail dealers. The profits arising from the business of that corporation were to Le distributed between its stockholders and other retailers for whom it purchaseda retailer to get the whole or a part of the profit madtJ on each sale
to it by that corporation. At the outset that corl?oration undertook
to purchase suppli<>s for the retailers for whom 1t was to purchase
through
A. Hay Hardware Company, of Pensacola, Florida1 a.
member of the. Jobbers Association, under an arrangement wluch
provided for that company receiving as compensation five per cent
of the cost price of supplies so purchased. Another corporation, the
American Purchasing Company1 was organized under the laws of
Del a ware for the {>Urpose of achng as purchasing agent for the Cooperative AssociatiOn and other domestic and foreign purchasers.
'VALKER,

,V.
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The parties named as defendants in the complaint mentioned have
conspired and confederated together with themselves and with other
persons and particularly with other members of the Jobbers Association to prevent the Cooperative Association and American Purchasing Company from obtaining from manufacturers and other
usual sources from which purchasers of hardware in wholesale quantities must obtain supplies either directly or through the assistance
of said "\Y. A. Ray Hardware Company, and have, by boycott and
threats of boycott and other unlawful means induced manufacturers
and others to refuse to sell their products to the Cooperative Association and the American Purchasing Company, and such manufacturers and their brokers were informed b:y petitioners herein that
if they sold their products to the Cooperative Association and the
AmeriCan Purchasing Companv the members of the Jobbers Association would not thereafter buy the products of such manufacturers,
by means whereof manufacturers of hardware generally were intimidated to the extent that they thereafter refused to sell their products
to the Cooperative Association and tlie American Purchasing Company. The machinery of the Jobbers Association was employed by
its officers and members in bringing about and making effective said
boycott.
After petitioners herein had answered that complaint and after
the introduction of evidence and a hearing by the Commission, it
made its findings as to the facts and stated its conclusion. It made
findings in accord with the allegations of the complaint as to the
nature and composition of the Jobbers Association, as to the relations to it of the defendant individuals and corporations, as to the
nature of the business engaged in by the latter, as to the organization
and purpose of the Cooperative Association and the American Purchasing Company, and as to _purchases made through the '\V. A. Ray
Hardware Company. The Commission found, among other things,
to the following effect:
'Vhen the complaint was filed and when the findings were made
the Jobbers Association comprised about !>0 per cent of all those doing a jobbing or a wholesale business in hard,vare in that portion of
the United StaU>,s bounded by the Potomac River on the North, the
Rio Grande on the South, the Atlantic Ocean on the East, and t~1e
Western boundary of Oklahoma on the 'Vest; about !>0 per cent of Its
members were and are en"aged in selling hardware at retail as well
as at wholesale and are ~mpetitors of exclusively retail dealers in
hardware in th~ territory mentioned, incl~ding their ~n~n customers
Who are retailers. For a firm or corporatiOn to b~ eligible t.o membership in the Jobbers Association a by-law provides that Its sales
to merchants shall be not less than 75 per cent of its gross sales of
not less than $250,000.00 a year, that it has not less than thr~e salesmen constantly on the road, and that it has capital, or capital and
surplus, of not less than $75,000.00. The membership of the Jobb~rs
Association is further restricted to those wholesalers whose pohcy
it is to distribute goods throtwh so-called regular channels of trade,
that is, from manufacturer t; jobber. or wholesaler, fr~m j~bber or
Wholesaler to retailer and from retailer to consumer; It bemg contrarY. to that policv f~r a hardware manufacturer to sell direct to a
retailer. on the same terms and conditions that it sells like goods and
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quantities to so-called legitimate jobbers and wholesalers, and such
policv requirin~ that, in the case of a sale by a manufacturer to a
retaifer price differentials be charged to protect the so-called legitimate jobber or wholesaler in his method of distribution.
The purpose of the Jobbers Association and its members is to
dominate the wholesale and jobbing trade in hardware in the territory mentioned and to hinder competition in such trade arising
from the operations of jobbers or wholesalers who do not conform to
the plan of distribution approved by the Jobbers Association. It is
the policy of members of the Jobbers Association to refuse to
buy from hardware manufacturers who sell to customers who
do not conform to the distribution policy approved by the Jobbers
Association. To promote that policy said Association conducts a
system of espionage upon the business of the wholesale and jobbing
trade in said territory. In many instances the members and officers
of the Jobbers Association, including petitioners, have notified hardware manufacturers that named jobbers or wholesalers, including the
Cooperative Association and the American Purchasing Company, do
not conform to the method of distribution approved by the Jobbers
Association, whereby the manufacturers so notified are made to
understand that they have the choice between gettin~ the custom of
the members of the Jobbers Association or selling to jobbers or wholesalers who do not conform to the practice approved by the Jobbers
Association. Close relations have been and are maintained between
the officers and members of the Jobbers Association and the officers
and members of the American Hardware :Manufacturers Association,
which includes the principal manufacturers of hardware in the
United States.
The officers and members of the Jobbers Association made known
to the o1licers and members of the Hard ware Manufacturers Association that the former disapproved of sales of hardware to jobbers or
wholesalers who do not conform to the policy approved by the Jobbers Association on the same terms and conditions as are accorded
to jobbers and wholesalers who conform to that policy. The Jobbers
Association furnished to the Hardware Manufacturers Association
and its members lists of so-called rPgular jobbers and wholesalers in
the territory mentioned, and notified them that named jobbers or
wholesalers in that territory, including the Cooperative Association
and the American Purchasing Compan>', did not conform to the
policy approved by the Jobbers .Associatwn. Dy such means manufacturers of hardware were warned by petitioners not to trade or
deal with objectionable wholesalers or Jobbers on the same terms accorded to so-called regular jobbers or wholesalers on pain of losing
the trade or patronage of members of the Jobbers Association.
In the territory mentioned there are many retailers whose requirements of hardware were and are sufiiciently large to make it
practicable and profitable for manufacturers to sell direct to them
and on the same terms and conditions as they accord to members of
the Jobbers Association. Hardware manufacturers are deterred from
selling to such dealers on the same terms that are accorded to members of the Jobbers Association by the fear of losinH the patronage
of members of that Association. Dy means of recited action participated in by petitioners, manufacturers of hardware, by threats
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of loss of the patronage of so-called regular jobbers or wholesalers
if they sold to the Cooperative Association or the American Purchasing Company on the same terms accorded to members of the Jobbers
AssociatiOn, were induced to refuse to deal with or to sell to, the
Cooperative Association and the American Purchasing Company, in
interstate commerce, on the same terms which are accorded to memhet·s of the Jobbers Association and to wholesalers and jobbers who
eonform to the policy of distribution approved by the Jobbers Association.
The stated conclusion of the Commission was that the acts, agreements, understanding, policies and practices of the petitioners, and
each and all of them, are unfair methods o£ competition in interstate commerce and constitute a violation of the Federal Trade Com~ission Act. (38 Stat. 719). By t~e order complained o£ the petitioners were to forever cease and desist from:
1. Combining and consplrl5g among them~elves or with others, directly or
Indirectly, to Induce, persuade or compel and from Inducing, persuading or
compelllng manufacturers, Importers or producers. their agents or brokers to
l'efuse to sell to the American Purchasing Company or the Merchants' Cooperative Association because of any plan or organization or method of
transacting business adopted by said company.
2. Combining and conspiring among themselves and with others to give and
from giving, directly or indirectly, verbal, written or other notices or communications to manufncturers, Importers, and producers, their agents or brokers,
thHt business concems not members of the South!'rn liHrdware Jobbers' Asso<'iatfon, and not In harmony with the plans and policies of the said Association
and not <'onformlng to the tests and standards set up by the said Association
for membership therein are not entitled to purchase and obtain goods, wares
and merchandise upon the same terms and conditions usually accorded by said
manufacturers, importers and producers to the members of the Southern
Hardware Jobbers' Association.
3. Comhlnlng or conspiring together among themselves or with otl1ers, and
from using any scheme or device or means whatsoever to accompllsh that
result, directly or indlrPctly, to hinder, obstruct, or prevent manufacturers,
producer~;~ or importers, their brokers or agents, from deallng with the American
Purchasing C'ompnny or the l\lerchants Co-operative Association, or others
Pngnge!l In similar business, upon as favorable terms and conditions usually
11ccorded hy the said manufacturers, producers or Importers, to the members
ot the snld Southern Hardware Jobbt>rs Association.
4. Illnderlng, obstructing or preventing, dirertly or Indirectly, any mnnufacturer, producer, or Importer, or broker or agent thereof, from !-lelling and shipping, either or both, In interstate commerce, to the Ame~·ican Purchasing Company or to others engaged in similar business.
5. Combining and conspiring together among themseh·es, or with others,
nnrl from using any scheme or devire or means whatsoever to accomplish that
result, 1llrectly or indirectly, to hinder, obstruct, or prevent The American
Purchasing Company or the Merchants' Co-operative Association, or others
engaged in similar business, from freely purchasing and obtaining, In InterMate commerce, the goods, wares and merchandise usually handled by the said
Company or AssocJatlon in the course of their business, or froni freely competIng in Interstate commerce with the members of the Southern Hardwar<'
Jobbers' Association, Beck & Gregg Hardware Company, the Dlnkins-Davldson
Hardware Company, King Ilardwnre Company, George E. King, or others
engaged In similar business.
6. Combining and conspiring, directly or Indirectly, among themselves or
With others, to estnbllsh and to continue maintaining any tests or standards
for determining whether said American Purchasing Company or Merchants'
Co-operative Association or others engaged In similar business shall be perlllitted to purchase goods, wares and merchandise In Interstate commerce upon
the same terms and conditions as the members of the said Southern Hardware
Jobbers Association.
7. Combining and conspiring, directly or Indirectly, among themselves or
With others, to publish or to distribute, and from publishing or dlstributlng to
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manufacturers, Importers and producers, their agents or their brokers, en·
gaged In selllng goods, wares and merchandise, especially hardware, among
the various states, lists of the members of the Southern Hardware Jobbers'
Association !or the purpose and with the Intent of Influencing said manufacturers, importers, producers, their agents and their brokers, to refrain from
making sales ot such commodities to others than those named in such lists Jn
the territory covered by the said Association.
8. Combining and conspiring among themselves, or with others, to induce,
coerce and compel manufacturers, Importers, and producers, or their agents or
their brokers, directly or Indirectly, to refuse to sell goods, wares and merchandise to the American Purchasing Company or to the Merchants' Co-oper·
atlve Association, either or both, or to others engaged In the same business,
upon the same terms and conditions usually otrered and given by the said
manufacturers, Importers and producers, their agents or their brokers, to the
members of the Southern Hardware Jobbers' Association.
9. Carrying on between and among themselves, or with others, communications written or verbal, having the purpose, tendency, or the etrect of Inducing,
coercing or compelling manufacturers, Importers, or producers, of goods, wares
and merchandise, especially hardware, their agents or their brokers, directly
or Indirectly, to refuse to deal with or to sell to the American Purchasing
Company, or to the Merchants' Co-operative Association, or others engaged in
similar business upon the same terms and conditions usually accorded by said
manufacturers, Importers, anll producers to the members of. the Southern
Hardware Jobbers' Association.
10. Combining or conspiring among themselves, or with others, to compel,
or to attempt to compel, the American Purchasing Company, or the Merchants' Co-operative Association, or others engaged In a slmllar business, to
purchase the goods, wares, and merchandise required for their business from or
through any competitor of said Purchasing Compnay or said Co-operative Association, or from others simllarly engaged.
11. Combining or conspiring among themselves or with others to boycott or to
threaten to boycott, or to threaten with loss of patronage or custom, any manufacturer, importer or producer, or his agent or broker, engaged in Interstate
commer·ce, for selling or agreeing to sell to the American Purchasing Company
or the Merchants' Co-operative Association or others engaged In a similar
business, on the same terms and cond1tlons accorded by such manufacturer,
Importer, or producer, or his agent or broker to members of the Southern
Hardware Jobbers' Association.

Evidence adduced warranted the conclusion that a main purpose
of the Jobbers Association, its officers and members, was to promote
the policy of distributing hardware from manufacturer to wholesaler or jobber, from wholesaler or jobber to retailer1 and from
retailer to customer, only in the way they approve<.!. It 1s consistent
with that J(Olicy for a wholesaler or jobber to be also a retailer if
he has in his business a specified amount of capital, if a specified per
cent of his gross sales of not less than a specified amount a year is to
dealers, and if he keeps constantly on the road not less than a ::,~peci
fied number of salesmen. It is contrary to that policy for a retailer,
unless he is also a wholesaler or jobber who complies with the just
mentioned requirements, to have such relations with a wholesaler
or jobber or mterest in the business of a wholesaler or jobber as
results in the retailer receivin~; the whole or a part of the profits
realized by the wholesaler or Jobber on sales made by him to the
retailer.
The plan of doing businl'ss adopted and attempted to be put into
effect by those who promoted and organized the Cooperative Association and the American Purchasing Company was not in harrc.ony
with the policy of the Jobbers Association, as it was a feature of that
plan of business that a retailer who gets hardware through the concerns mentioned shares in the profits realized bv such concern!'! on
sales made by them to the retailer, though snch retajler UO£'S no
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wholesale business. It was part of the plan of thelromoters and
organizers of the Cooperative Association and the merican Purchasing Company to supply hardware to only such retailers as were
willing and able to pay cash for the hardware they bought. A result
of a hardware manufacturer conforming to the policy approv(•d by
the Jobbers Association is that one who is solely a retailer can not
buy hardware directly or indirectly, or in cooperation with vther
such retailers, from such manufacturer on the same terms as are
accorded to retailers who are members of the Jobbers Associrl.tion,
though such retailer buys in what, as between the manufacturers and
jobbers or wholesalers, are recognized as wholesale quantities.
A consequence of the success of the policy approved by the Jobbers Association is to impair the ability of jobbers or wholesalers
who share with dealers who are exclusively retailers, to whom they
sell, the profits realized on such sales, to compete with jobbers or
wholesalers who retain the profits realized on sales made by thtm to
such retailers, as jobbers or wholesalers so sharing their profits with
buyers who sell onl?' at retail can not buy hardware from the manufacturer at jobbers prices and terms. Another consequence of the
success of the policy mentioned is to give to retailers who are also
such jobbers or wholesalers as are eligible to membership in the
Jobbers Association a substantial advantage over dealers who sell
only at retail, thereby restraining or hindering competition by the
last mentioned dealers.
1Vhatever influences manufacturers of hardware to refuse to sell
their products to dealers who are obnoxious to the Jobbers Assodation on the same terms as are allowed to members of that Association
and those who conform to its policy tends to restrain trade by obstructing or preventing it with such obnoxious dealers. There was
evidence of conduct by each of the petitioners which was intended
to induce, and was effective in inducing, manufacturers not to sell
to the Cooperative Association or one buying for it on the same terms
which were accorded to members of the Jobbers Association. If
that conduct was in pursuance of an agreement or understanding,
express or implied, to which letitioners were parties, therebv to
hinder or obstruct the free an natural flow of commerce in interstate trade it constituted an "unfair method of competition" within
the Feuernl Trade Commission Act. Federal Trade Oommissivn v.
Beech Nut Co., 257 U.S. 441, 453; Wholesale Grocers' Association v.
Federal Trade Commission, 277 Fed. 657.
It was permissible to consider the conduct of the petitioners in the
light of the fact that it was disclosed that they had in common the
purpose to put into effect the above-mentioned policy of the Jobbers
Association. The doing by them of like acts ~o mduce man~fa~tur~rs
to conform to that policy was, under the Circumstances, md1cahve
of the existence of an agreement or understanding between them to
cooperate in furtherance of that policy. From the evidence as to
the relations between the Jobbers Association, its officers and members, and hardware manufacturers and their organization it well
might be inferred that manufacturers, in conformmg to the Jobbers
Association policy, were influenced by the desire to retain the custom
and good will of the large body of wholesale buyers banded together
in .the Jobbers AssociatiOn, and that such manufacturers or many
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of them were induced or coerced by the united opposition of the
members of the Jobbers Association not to sell hardware in wholesale quantities and at jobbers' prices and terms to dealers such as the
Coopetative Association, which was prepared to buy in large quantities and sought no credit for goods bou~ht.
The circumstances attending the furmshing to hardware manufacturers or their association of lists of members of the Jobbers
Association and the giving of notice to such manufacturers that
named dealers were irregular or not entitled to be treated as legitimate wholesalers were such that it could properly be inferred that
those acts were intended to have, and had, th~ effect of warnings to
the manufacturers against selling on usual wholesale terms to dealers
who were not members of the Jobbers Association or who were so
charged with noncompliance with the policy of that Association.
There was evidence tending to prove that the petitioners combined
and cooperated to keep manufacturers willing to do so from selling
their products at wholesale prices and terms to the Cooperative Association and the American Purchasing Company, and to obstruct
and prevent those concerns from competin~ as jobbers or wholesalers in territory sought to be appropriated by the Jobbers Association and dealers conforming to the method of doing business
.
which was approved by that Association.
That evidence warranted the conclusion that what the petitioners
did to thwart the success of the Cooperative Association and the
American Purchasing Company went beyond each of the petitioners
asserting and seeking to enforce its or his individual VIews as to
business policies or methods, and amounted to cooprration between
them in furtherance of a common pur.l?ose to prevent hardware manufacturers selling without price discrimination to exclusively retail
dt'alers or organizations buyin,g for such retailers on terms which
effect a saving to retailers of all or part of the profit which regular
wholesalers or jobbers retain, with the result of requiring such retailers to get hardware only through the self-styled legitimate wholesalers or jobbers. The existence of a combination in restraint of
trade may be inferred from evidence of circumstances indicating
conc<.'rt of action to that end. American Oolurnrn Co. v. United
Statea, 257 U. S. 377.
The success of the concerted action in which the petitioners participated meant the monopolizing of the wholesale hardware trade in
an extensive territory by members of the Jobbers Association nnd
dealers conforming to the above-mentioned policy, and also meant
the <'Xclusion of hardwnre retailers in that territory from sources
of supply available to wholesaler~ unless they combined wholesaling
and retailing in the particular way which was approved by the .Jobbers Association. 'Ve are of opinion that such concerted action involved restraint of interstate traJe, and is a proper subject of a
Frderal Trade Commission order to cease and desist.
As affecting the kind of interstate trade undertaken to be caiTled
on by the Cooperative Association and the American Purchasing Com·
pany none of the things enumerated in the order complained of includes conduct which the petitioners are entitled to persist in. The
doing or continuing to do by the petitioners of the things r·numerated
in the order to cease and desist is incompatiLle with the discontinu·
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ance of the practices condemned by the Commission. Under the circumstances, the doing of the forbidden things would be concerted
action tending to restrain competition in interstate trade. That being so, we do not think that that order is· too broad.
We conclude that the petition should be denied, and it is so
ordered.

B. S. PEARSALL BUTTER CO. v. FEDERAL TRADE COMMISSION.
(Circuit Court of Appeals, Seventh Circuit. July 19, 1923.)
No. 3190.
1.

MONOPOLIES KEY

No. 17

(2)--CONTRACT HELD ON!': OF SALE WITHIN CJ.AYTON

AcT; "CoNTRACT oF SAr.E."

A contract between a manufacturer and wholesale dealer, by which the
latter Is given the exclusive right during Its term to handle the produtt of
the former in a specified territory, and agrees to sell such product exclusively, Is In effect a "contract of sale," within Clayton Act, Par. 3 (Camp.
St. Par. 8835c).
2. MoNOPOLIES KEY

No. 17

(2)--CONTRACTS BETWEEN MANUFACTURER OF OLEO·

MARGARINE AND \VHOI.ESALE DEALERS. HELD NOT IN VIOLATION OF CLAYTON
ACT.

Contracts between petitioner, one of 65 manufacturers of oleomargarine
In the United States, making slightly more than 1 per cent of the total
product, and wholesale dealers, by which the latter are given exclusive sale
of petitioner's product during their term In specified territory, and agree
to sell no competing product during such term, but which place no restrictions on retallers, held not such as tend to create a monopoly, or to !:'Ubstantlully lessen competition, In violation of Clayton Act, Par. 3 (Comp.
St. ~ar. 8835c).

(The syllabus is taken from 292 Fed. 720.)
Petition to review order of Federal Trade Commission.
Petition of the B. S. Pearsall Butter Company to review an order
of the Federal Trade Commision. Order set aside.
James M. Sheean, of Chicago, Ill., for petitioner.
Adrien F. Busick, of Washington, D. C., for respondent.
Before Alschuler, Evans, and Page, Circuit Judges.
ALscnuLER, Circuit Judge:
Petitioner complains of an order of the Federal Trade Commission
dircctin" petitioner to desist from "directly or indirectly using formal or fnformal contracts or understandings to the effect tha~ purchasers or dealers in !'espondent's products shall not deal m the
goo.ds, wares, mer~handise, supplies or o~her comrr.wdities of a. ~om,~
petJtor or competitors of respondent ?~ m co~pzti~g c9mmod1!Jes.
The complaint ori"inally charged petitioner With vwlutm~ sectwr. 5
of the Federal Tr~de Commission Act in the use of unfa1r methods

---------------
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of competition, and se~tion 3 of the Clayton Act, in making contracts as hereinafter stated. By amendm(;nt the firEt charge was
eliminated. Section 3 of the Clayton Act is as follows:
It shall be unlawful for any r-erson engaged In commerce, In the course of
such commerce, to lease or make a sale or contract for sale of goods, wares,
merchandise, machinery, supplles or other commodities, • • • or fix a
priC'e cha1·ged therefor, or discount from, or rebate upon, such price, on the con·
tlitlon, agreement or understanding that the lessee or purchaser thereof shall
not use or deal in the gooC:s, wares, merchandise, machinery, supplles or other
commodities of a competitor or competitors of the lessor or seller, where the
etrect of such lease, sale, or contract for sale or such condition, agreement or
'•nderstandlng may be to substantially lessen competition or tend to create a
monopoly In any line of commerce.

The contract alleged to be violative of this section is:
'rhnt the said party of the first part does hereby give to the said party of
the second part, the exclusive sale of Its brands of oleomargarine and nut mar·
garlne In the City of ------------------ and vicinity for the period beglnnln~
un the first day of .March, A. D. 1920, and ending on the last day of Feb.,
A. D. 1021.

An.d the party of the second part agrees to wholesale party of the first part's
brands of oleomargarine and nut margarine exclusively In the above territory
<luring the period of this contract; second party also agreeing to actively and
vigorously press to the best of their ability the sale of said products of first
party, and to In every way promote a demand for them In the aforesaid territory.
It Is further agreed by the said party of the first part to refuml one-half of
the amount of the Federal Wholesale Ucense ($100.00) when tbe party of the
second part has sold 40,000 pounds of party of the first part's oleomargarlnP
and nut margarine and the full amount of ($200.00) when they have soiJ
75,000 pounds of said party's oleomargarine and nut margarine during th•!
period of this contract: also furnish specialty man tor a couple of weeks, circularize the trade, furnish advertising literature and do a reasonable amount
of newspaper advertising.

It aP,pears that there were in this country 65 manufacturers of
margarme products, and that the total product for the year preceding the complaint arrainst petitioner was 350 million pounds, of
which petitioner pro8uced about four million, or slightly over one
per cent. The largest producer the Jelke Company of Chicago, 55
million pounds, are extensive advertisers and do not make exclusive
agreements for the handling of their product. The five big Chicago
packers, who with Jelke manufacture the large bulk of this product,
distribute to the trade largely through the1r own local branches.
About twenty of the other manufacturers used contracts more or less
similar, and most of the rest of them have some kind of understanding for exclusive representation with the various jobbers who handle
their product. There was no evidence of any improper practices on
the part of petitioner or of harmful result of its contract either to
other manufacturers, dealers or the public, save only as might be
gathered from the contract itself.
It is contended for petitioner that its contract docs not constitute
" a sale or contract for sale of goods " and therefore does not fall
within the provisions of section 3; and that under this record the
effect of the contract, if of sale, may not "be to substantially lessen
~om petition or tend to create a monopoly."
The agreement may be lacking in elements which would technically make it a contract for sale of goods, such as price and quantity,
but it provides a basis for sales under which the parties acted and
sales between them were being made, and for the purposes hereof
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they should not be heard to deny that it· was in far.t a contract for
sale of goods within the purview of section 3 of the Clayton Act.
In this respect we think it falls fairly within the recent decision of
the Supreme Court in Standard Fashion Oo. v. Magrane-llouaton
Oo., 258 U. S. 346. The contract in that case held to be violative
of section 3 of the Clayton Act has much similarity to the one here
under consideration.
But the circumstances there appearing, and which were manifestly
i~fluential in the result there reached, when compared with those here
disclosed, require a different disposition hereof. In commenting on
the effect of the phrase in section 3, " may be to substantially lessen
competition" the court said:
Section 3 condemns sales or agreements where the etl'ect of such sale or
contract of sale "may" be to substantially lessen competition or tend to create
monopoly. It thus deals with consequences to follow the making of the restrictive covenant limiting the right of tile purchaser to deal In the goods of
the seller only. nut we do not think that the purpose in using the word "may"
was to prohibit the mere possibility of the consequences described. It was
Intended to prevent such agreements as would under the circumstances dlsrlosed probably lessen competition, or create an actual tendency to monopoly.
l'hnt It was not Intended to reach every remote lessening of competition Is
shown In the requirement that such lessening must be substantial.
!loth courts below found that the contrart Interpreted In the light of the clrrumstances surrounding the making of lt was wlthln the provisions of the Clayton Act as one which substantially lessened competition and tended to create
monopoly. These courts put special stress upon the fact found that, of ti2,000
so-railed pattern agencies In the entire country, the petitioner, or a holding
company controlllng It and two other pattern companies, approximately controlled two-firths of such agencies. As the Circuit Court of Appeals summarizIng the matter pertinently observed: "The restriction of each merchant to one
I>uttern manufacturer must In hundreds, perhaps in thousands, of small comtnunltles amount to giving such single pattern manufacturer a monopoly of
the business In such community. Even in the larger cities, to limit to a single
Pattern maker the pattf'rn business of dealers most res"rted to by customers
whose purchases tend to give fashion~ their vogue, may tend to facllltate :further combinations; so that the plalntur, or some other aggressive concern, Instead of controlling two-fifths, will shortly have almost, if not quite, all the
Pattern business."

The record in the case at bar discloses no facts or circumstances
which would justify the conclusion that there was here shown more
than "the mere possibility of the consequences described." ·we find
nothinll' from which it might be deduced that the agreement here
" woula under the circumstances disclosed ~ossibly lessen competition
o.r create an actual tendency to monopoly. ' Petitioner is comparatively and in fact a small factor in the margarine business of the
country-about one percent of the entire production. There does
not. appear to be anything disti~ctive about its product-nothin.g
winch could not readily be supphed by many other makers of this
apparently standardized product. Petitioner does not occupy ".a
doll}inant position " in tliat line of commerce, as was the c.ase m
Umted Sltoe Mach. Oo. v. United States, 258 U.S. 451. And It cannot be here said as in the last named case, that to its customer its
particular prod~ct " may be absolutely essential to the prosecution
and success of his business."
It is interesting here to note that it was only five years prev~ous
that petitioner entered into this doubtless then well standardized
business, in competition with many others, most of whom have ar·
36727°-2.'t-VOL G-- 40
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rangements with their jobbers more or less similar, and that in the
face of this competition, in such brief time built up a business of
about four million pounds for its last year. From this it may well
appear that the similar practice by others in the same class drd not
result in stifling of competition and monopolizing the trade to the
substantial or serious detriment of this recent entrant therein.
Nothing here appears to indicate that the ultimate distributor of the
product, the retailer, is in any way bound or restricted. He is generally familiar with the market and with the ways and means of
transportation of commodities, and if he desires in his business to
handle the product of other makers he is at liberty to procure itfrom the maker himself or from those who handle it .
.Uost of the witnesses unite in saying that in the handling of this
product there is advantage to manufacturer, jobber, retailer and the
public in having a particular brand handled exclusively by one jobber in a given locahty wherein he handles no other similar product;
and while one or two did say, on being examined as to the result of
such a contract, that it might restrict competition, it is evident that
they meant no more than that the employment of such contracts
might in some circumstances so result.
Under the particular facts which this record discloses it is our
view that the contract in question as employed by this petitioner does
not fall under the condemnation of section 3 of the Clayton Act.
The order herein of the Federal Trade Commission is reversed, and
it is directed that the complaint herein against petitioner be dismissed.
·

L. D. SILVER CO. v. FEDERAL TRADE COMMISSION.
(Circuit Court of Appeals, Sixth Circuit. October 16, 1!>23.)
No. 3648.
1.

TnADE-1\lARKS AND TRADE NAMES AND UNFAIR COMPETITION KEY No.
NEw, Vor..

SA

801,4,

KEY-No. Sr.Rrr.s-JuatsDtCTioN OF CIRCUIT CouRT oF APPF.ALS,

oN PETITION To SF.T

AsrnF:

FEDERAL TnADE CoMMISSION's OnD.:n, ORIGINAL

AND NOT APPELLATE.

Jurisdiction of the Circuit Court ot Appenls, on petition to set nslde nn
order of the Federnl Trude Commission, Is orlglnnl nnd not nppellnte, even
though the facts mny have been so found as to be beyond controversy, nnd
Its decree should be on the lines adopted by courts or equity genemlly In
henrlng suits tor Injunction.

2.

TBADE-1\JABKS AND TBADE NAliES AND UNI'AIB Cm&PETITIO~ KEY

No. 97-IN·

.JUNCTION NOT GRANTED, UNLESS DEFENDANT CONTINUES UNLAWFUL AcT.

An Injunction will not be granted by the Circuit Court or Appeals on appllcntlon by the Federnl Trade Commission, wlwre the defendant Is not ron·
tlnulng or threatening unlawful nets, since the commission ortlerl'd 1t to
desist, nnu tllel·e Is no renson to apprehend renewal of unlawful acts.

L. B. SILVER

co.

v.

FEDERAL TRADE CO:\Il\fiSSION.

GOD

(The syllabus is taken from 292 Feel. 752.)
On motion to recall mandate. Motion dr.nied.
For former opinion, see 289 Fed. 985.
PEn CuRIAM. In due time after the filing of the opinion herein, a
mandate was sent to the Commission, in the usual form of mandates
whieh go to District Courts. "\Ve directed a modification of the
~ommission's o~de_r in certain respects, and in other respects affirmed
1t. The CommissiOn now asks that this mandate be recalled, and
that this court enter its decree enjoining the Silver Company from
further continuing those practices as to which we had affirmed the
Commission's order. The ground of this application is that there
must be an order of this court before there can be any enforcement
of the Commission's order through punishment for violation; that
if the applic:ttion in this matter had been by the Commission for
enforcement, instead of by the Silver Company for vacation, the
court would have entered such an injunction order; and that, to avoid
unnecessary forms and proceedings, such an order should likewise be
entered when a petition for vacation is denied. It is said that this
practice was pursued by the Circuit Court of App.eals of the Second
Circuit in the llccch Nut Case, when the court entered its decree,
pursuant to the mandate from the Supreme Court (257 U. S. 441) 1
sustaining tlle Commission's order in the essential particulars, but
modifying it somewhat.
It does not necessarily follow that the court should take the same
·action upon a petition by a respondent to set aside the Commission's
order as upon ·a petition of the Commission to enforce; but, even if
not, it would have been entirely proper for the Commission to couple
with its answer in this case a cross-petition asking enforcement, and
thus to present the question with all formality; and, if it were necessary, we would be mclined to permit, now, an amendment, of the
pleadings for that purpose.
Upon its merits, the question of the form which our order should
take depends upon whether our jurisdiction is appellate or original.
If the former, under our established practice we would affirm or
reverse nnd rrmand, and in either case the judgment or decree to be
enforced would continue to be that of the court below. If the latter,
We would naturally enter our own decree, fixing the rights of the
parties and in such form that it would be enforceabl~ by us.
We at·e satisfied that our jurisdiction in matters of this class is
original, even thouO'h the facts may have been so found as to be
beyond controversy."' The questions of la~ in.vo~ve? ax:_e presented to
us for the first time to any court, and the JUrisdiCtiOn IS no more appellate than is the jurisdiction of the District Courts to vacate orders
of the Interstate Commerce Commission. Hence it would seem that
our decrees should be upon the lines adopted by courts of equity
generally in hearinoo suits for injunction.
It. is the generaf' practice in such cases that. if the d~f~nda~t is
eontmuinoo or threateninO' unlawful acts there will be an lllJUnctlon;
hut if wh~tever was unl~wful ceased long before the bill was filed,
and as soon ns it was brouO'ht to the attention of the defendant by
complaint, and there is no ~eason to apprehend its renewal, the bill
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will be dismissed without prejudice. In the present case it is not
claimed that ar~y act which was found by this court to be unlawful
was, after the Commission's order to desist, by the Silver Company
so continued that there would have been any basis for a proceeding
by the Commission to enforce its order, excepting only as the Silver
Company continued to claim that the 0. I. C. breed was traceable
back to a "Mammoth White." This1 in the opinion of a majority
of the court, "WJS a relatively trifling mcident, pertaining to the substantial claim that the 0. I. C. was a seP.arate breed. As to this substantial claim, we have held that the S1lver Company should not be·
enjoined. The situation, then, is that, as to the only substantial respect in which the Silver Company ever disobeyed the Commission's
order, and as to which its enforcement could have been asked by
the Commission, it has turned out that the Silver Company was
substantially right, while as to the other matters of importance involved the practices complained of were discontinued lqng before the
Commission's order, and there is no reason to apprehend a renewal.
Hence the majority of us think that the situation does not call for
any injunction.
In the Beech Nut Case, it is to be assumed that the Deech Nut
Company continued to follow the practices finally forbidden (and
at first approved by the Circuit Court of Appeals) until the Supreme
Court's decree. There was, therefore, basis for petition by the Commission to have its order enforced, and satisfactory reason for such a
decree as v:ould have been entered on such a petition.
The customary form of mandate which was used in this case is not
completely appropriate to these views; but, as it takes practical effect here, the form is not prejudicial, and there is no suffic1ent occasion
to change it.
·
The motion to recall is denied.

APPENDIX

III.

RULES OF PRACTICE BEFORE THE COMMISSION.
[.Adopted June 17, 19Ui. .As amended

to Jan. 14, 1024.)

I. SESSIONS.

The principal office of the Commission at Washington, Prlnclpalollle~~.
D. C., is open each business day from 9 a. m. to 4.30 p. m.
The Commission may meet and exercise
all its powers at may
commission
•
exercise
any other place, and may, by one or more of its members, power ewewhere.
?r by such examiners as it may designate, prosecute any
Inquiry necessary to its duties in any part of the United
States.
Sessions of the Commission for hearing contested pro- d:ed~ncs u orcccdings will be held' as ordered by the Commission.
Sessions of tho Commission for the purpose of making d ers
ses~ionds
an tort.boro er
orders and for the transaction of other business, unless bu:rlnee.!.
otherwise ordered, will be held at the office of the Commission at Washington, D. C., on each business day at
10.30 a. m. Three members of the Commission shall Quorum.
constitute a quorum for the transaction of business.
All orders of the Commission shall be signed by the b Ordm signed
S
1 Becretarr.
ecretary.
II. COMPLAINTS.

Any person, partnership, corporation, or association Wb1~n:a1 ask
~ay apply to the Commission to institute a proceeding comp n •
In. respect to any violation of law over which the ComIntssion has jurisdiction.
Such application shall be in writing, signed by or inca~~~ or appJJ.
h.ehalf of the applicant, and shall contain a short and
Simple sto.tement of the facts constituting the alleged
"Violation of law and the name and address of the apPlicant and of the party complained of.
~he Commission shall investigate the matters com- to~:v~~~:~oa
Plamed of in such application, and if upon investigation
~he Commission shall have reason to believe that there
~s a violation of law over which the Commission has
JUrisdiction, and if it shall nppE>ar to the Commission
that. a proceeding by it in respect thereof would be to
the Interest of the public, the Commission shall issue andse!:~:!~8c:!~
ser"Ve upon the party complained of a. complaint stating plaint.
611
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Notlce.

its charges and. containing a notice of a hearing upon a
day and at a place therein fixed, at least 40 days after the
service o~ said complaint.
III. ANSWERS.

Within' 30 days from the service of the complaint,
unless such time be extended by order of the Commission,
the defendant shall file with the Commission an answer
aw~~r:n or an· to the complaint. Such answer shall contain a short and
simple statement of the facts which constitute the ground
of defense. It shall specifically admit or deny or explain
each of the facts alleged in the complaint, unless the
defendant is without knowledge, in which case he shall
so state, such statement operating as a denial. Answers
in typewriting must be on one side of the paper only, on
Sl~t ott paprr,paper not more than 8! inches wide and not more than
mar.,...., e c.
11 inches long, and weighing not less than 16 pounds to
the ream, folio base, 17 by 22 inches, with left-hand
margin not less than 1} inches wide, or they may be
printed in 10 or 12 point type on good unglazed paper
8 inches wide by 10i inches long, with inside margins not
less than 1 inch wide. Three copies of such answers must
be furnished.
Time

allowed

lor linswer.

IV. SERVICE.

Complaints, orders, and other processes of the Commission may be served by anyone duly authorized by the
Commission, either (a) by delivering a copy thereof to
Peri!Onal,or the person to be served, or to a member of the partnership
to be served, or to the president, secretary, or other executive officer, or a director, of the corporo.tion or associaeo~/ ~rea v 1 n I tion to be served; or (b) by leaving a copy thereof at the
principal office or place of business of such person, part'
Bl registered nershlp, corporation, or association; or (c) by registering
mal·
and mailing a copy thereof addressed to such person,
partnership, corporation, or association at his or its prinRetum.
cipal office or place of business. The verified return by
the person so serving said complaint, order, or other
process, setting forth the manner of said service, shall be
proof of the same, and the return post-office rcceiot for
said complaint, order, or other process, registered and
mailed as aforesaid, shall be proof of the service of the
same.
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V. INTERVENTION.

Any person
Form or appll·
,
, partnership , corporation ' or association cation.
desiring to intervene in a contested proceeding shall make
application in writing, setting out the grounds on which
he or it claims to be interested. The Commission may,
by order, permit intervention by counsel or in person to orr:;~tted by
such extent and upon such terms as it shall deem just.
Applications to intervene must be on one side of the m~*n ~tc~':fs~~
paper only, on paper not more than 8! inches wide and onappllcatian.
not more than 11 inches long, and weighing not less
than 16 pounds to the ream, folio base, 17 by 22 inches,
with left-hand margin not less than I! inches wide, or
they may be printed in 10 or 12 point type on good unglazed paper 8 inches wide by 10! inches long, with
inside margins not less than 1 inch wide.
VI. CONTINUANCES AND EXTENSIONS OF Tll\fE.

Continuances and extensions of time will be granted Co~~~;~ou or
at the discretion of the Commission.
VII. WITNESSES AND SUBP<ENAS.

Witnesses shall be examined orally, except that for orEdlnxam
Inat Iou
1 ora.
any
1
good and exceptional cause for departing from the general rule the Commission may permit their testimony to
be taken by deposition.
Subpccnas requiring the attendance of witnesses from w~~~~.uas ror
any place in the United States at any designated place
of hearing may be issued by any member of the Commission.
Subpcenas for the production of documentary evidence rso~bJ~r:~ r~~
(unless directed to issue by a commissioner upon his own Rocumeutary
evi·
dence.
motion) will issue only upon application in writing,
which must be verified and must specify, as near as may
be, the documents desired and the facts to be proved by
them.
Witnesses summoned before the Commission shall bo andWitness
m1Jea;ge. reea
paid the same fees and mileage that are paid witnesses in
the courts of the United States, and witnesses whose
depositions are taken and the persons taking the same
~hall severally be entitled to the same fees as are paid
for like services in the courts of the United States. Wit~ess fees li.Ild mileage shall be paid by the party at whose
mstance the witnesses appear,

.
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Notlce.

its charges and containing a notice of a hearing upon a
day and at a place therein fixed, at least 40 days after the
service o!. said complaint.
III. ANSWERS.

linswer.allowed

Within' 30 days from the service of the complaint,
unless such time be extended by order of the Commission,
the defendant shall file with the Commission an answer
.:C~~ ot an- to the complaint. Such answer shall contain a short and
simple statement of the facts which constitute the ground
of defense. It shall specifically admit or deny or explain
each of the facts alleged in the complaint, unless the
defendant is without knowledge, in which case he shall
s.o state, such statement operating as a denial. Answers
in typewriting must be on one side of the paper only, on
Sizglne or, papPr, paper not more than 8! inches wide and not more than
mar , e ..c.
11 inches long, and weighing not less than 16 pounds to
the ream, folio base, 17 by 22 inches, with left-hand
margin not less than 1! inches wide, or they may be
printed in 10 or 12 point type on good unglazed paper
8 inches wide by 10i inches long, with inside margins not
less than 1 inch wide. Three copies of such answers must
be furnished.
Time

lor

IV. SERVICE.

Complaints, orders, and other processes of the Commission may be served by anyone duly authorized by the
Commission, either (a) by delivering a copy thereof to
Personal, or the person to be served, or to a. member of the partnership
to be served, or to the president, secretary, or other executive officer, or a. director, of the corporation or associaeo~l ~rentnction to be served; or (b) by leaving a copy thereof at the
'
principal office or place of business of such person, partBf. registered nership, corporation, or association; or (c) by registering
mal·
and mailing a. copy thereof addressed to such person,
partnership, corporation, or association at his or its prinRetum.
cipal office or place of business. The verified return by
the person so serving said complaint, order, or other
process, setting forth the manner of said service, shall be
proof of the same, and the return post-office roceiot for
said complaint, order, or other process, registered and
mailed as aforesaid, shall be proof of the service of the
sllllle.
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V. INTERVENTION.

Any person ' partnership ' corporation
or association cauon.
Form of appli·
'
'
desiring to intervene in a contested proceeding shall make
application in writing, setting out the grounds on which
he or it claims to be interested. The Commission may,
by order, permit intervention by counsel or in person to or~:;:rutted by
such extent and upon such terms as it shall deem just.
Applications to intervene must be on one side of the rn~~Jn ~tc~':fs~a
paper only, on paper not more than 8! inches wide and on application.
not more than 11 inches long, and weighing not less
than 16 pounds to the ream, folio base, 17 by 22 inches,
with left-hand margin not less than 1! inches wide, or
they may be printed in 10 or 12 point type on good unglazed paper 8 ·inches wide by 10! inches long, with
inside margins not less than 1 inch wide.
VI. CONTINUANCES AND EXTENSIONS OF TIME.

Continuances and extensions of time will be granted eo~f~~on or
at the discretion of the Commission.
VII. WITNESSES AND SUBP<ENAS.

Witnesses shall. be examined orally,, except that for orEdlnxa~
1 1nat 11on
a.nyora.
good and exceptiOnal cause for departmg from the general rule the Commission may permit their testimony to
be taken by deposition.
Subpamas requirin!! the attendance of witnesses from w tubprenas tor
any place in the United States at any designated place
of hearing may be issued by any member of the Commission.
Subpoonas for the, production of documentary evidence pro
Sudbpreni as for(
uct on o
(unless directed to Issue by a commissioner upon his own ddocumentary
evtence
motion) will issue only upon application in writing,
·
which must be verified and must specify, as near as may
be, the documents desired and the facts to be proved by
them.
Witnesses summoned before the Commission shall be andWitness
fees
mileage.
paid the some fees and mileage that are paid witnesses in
the courts of the United States, and witnesses whose
depositions are taken and the persons taking the same
shall severally be entitled to the same fees as are paid
for like services in the courts of tho United States. Witness fees and mileage shall be paid by the party at whose
inst8Jlce tho witnesses appear.
B
1 n~sses.

~

.
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VIII. TIME"FOR TAKING TESTIMONY.
11

wt= ~<;r~

Upon the joining of issue in a proceeding by the Commission the examination of witnesses therein shall proceed with all reasonable diligence and with the least
.JloUce to coun- practicable delay. Not less than five days' notice shall
be given by the Commission to counsel or parties of the
time and place of examination of witnesses before the
Commission, a commissioner, or an examiner.
~:W~~ u

IX. OBJECTIONS TO EVIDENCE.
J:~=:~~

'

Objections to the evidence before the Commission, a
commissioner, or an examiner shall, in any proceeding,
be in short form, stating the grounds of objections relied
upon, and no transcript filed shall include argument or
debate.
X. MOTIONS.

m.r~r~ri~y ~::t!~
applied ror, etc.

A motion in a proceeding by the Commission shall
briefly state the nature of the order applied for, and n.ll
affidavits, records, and other papers upon which the same
is founded, except such as have been previously filed or
served in the same proceeding, shall be filed with such
motion and plainly referred to therein.
XI. HEARINGS ON INVESTIGATIONS.

mP.~!:gle com-

When a matter for investigation is referred to a single
commissioner for examination or report, such commissioner may conduct or hold conferences or hearings
thereon, either n.lone or with other commissioners who
may sit with him, and reasonable notice of the time and
place of such hearings shall be given to parties in interest
and posted .
• a~~c The general counsel or one of his assistants, or such
::,.-dum hear- other attorney as shall be designated by tho Commission,
shall attend and conduct such hearings, and such hearings
may, in the discretion of the commissioner holding same,
be public.
r.

XII. HEARINGS BEFORE EXAMINERS.

&J.x.!.~!~.&o

When issue in the cnse is set for trin.l, it shall be r~
!erred to an examiner for tho taking of testimony. It
shall be the duty of the examiner to complete tho taking
of testimony with all due dispatch, and he shall set the
day and hour to which the taking of testimony may from
be'f'ee!~mT:l.':. time to time be adjourned. The taking of the testimony
trtlhln t days both for the Commissinn and the respondent shall be
uoepc ror &ood
Y
cauae.
completed within 30 days after the beginning of the same
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unless, for good cause shown, the Commission shall extend the time. The examiner shall, within 10 days after
the receipt
of the stenographic report of the testimony,
Examiner to
•
•
make and serve
make his report on the facts, and shall forthWith serve proposed findings
.
h .
h and order.
copy of t h e same on t h e parties or t err attorneys, w o,
within 10 days after the receipt of same, shall file in
writing their exceptions, if any, and said exceptions shall E~ceptloll.S by
specify the particular part or parts of the report to which parucs.
exception is made, and said exceptions shall include any
additional facts which either party may think proper.
Seven copies of exceptions shall be filed for the use of the
Commission. Citations to the record shall be made in
support of such exceptions. Where briefs are filed, the m~n~er~:n~~:
same shall contain a copy of such exceptions. Argument tio!lll.
on the exceptions, if exceptions be filed, shall be had at
the final argument on the merits.
When, in the opinion of the trial examiner engaged in dr~"':J~~ ~~:
. t es t'1mony Ill
. any f ormal procee d'mg, th e Size
. 0 rcmnst.anoestore
t a kmg
reive from each
the transcript or complication or importance of the issues f~~:~~~~rl~~::C~
involved warrants it ' he may of his own motion or at the tertestimonyand
before his report.
request of counsel at the close of the taking of testimony
announce to the attorneys for the respondent and for the
Commission that the examiner will receive at any time
before he has completed the drawing of the "Trial Examiner's Heport upon the Facts" a statement in writing
(one for either side) in terse outline setting forth the
contentions of each as to the facts proved in the proceeding.
These statements are not to be exchanged between
counsel and are not to be argued before the trial examiner.
Any tentative draft of finding or findings submitted by TIme allow·
·1
•
.
. .
ance Cor subm~Clt 1er s1de shall be submitted w1thin 10 days after the slon. ot t.antatin
• of t hetak'mg of testimony
.
cIosmg
an d not 1ater, which lindmgs.
time shall not be extended.
XIII. DEPOSITIONS IN CONTESTED PROCEEDINGS.

The. Commission may order testimony to be taken by may
Commlulon
order.
depos1tion in a contested proceeding.
Depositions may be taken before any person designated so:~:~rerr
by the Commission and having power to administer oaths.
Any party desiring to take the deposition of a witness d~~:\~ODBror
shall make application in writing, setting out the rea8?ns why such deposition should be taken, and stating the
time when, the place whE're, and the name and post-office
address of the person before whom it is desired the depo-

Gl6
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sition be taken, the name and post-office address of the
witness, and the subject matter or matters concerning
which the witness is expected to testify. If good cause
he shown, the Commission will make and serve upon the
parties, or their. attorneys, an order wherein the Commission shall name the witness whose deposition is to be
taken and specify the time when, the place where, nnd
the person before whom the witness is to testify, but such
time and place, and the person before whom the deposition is to be taken, so specified in the Commission's order,
may or may not be the same as those named in said
application to the Commission.
Testimony oc
The testimony of the witness shall be reduced to writwltnos:~.
ing by the officer before whom the deposition is taken,
or under his direction, after which the deposition shall
be subscribed by the witness and certified in usual form
Depo.'I!Uontobe by the officer.
After the deposition has been so certified
corwwed.
it shall, together with a copy thereof made by such officer
or under his direction, be forwarded by such officer under
seal in an envelope addressed to the Commission at its
oflleo in Wnshington, D. C. Upon receipt of the deposiAnddntcdd. Copy tion and copy the Commission shall file in the record in
~
~nMt or
•
htsattorney.
said proceeding such depositiOn and forward the copy
to the defendant or the defendant's attorney.
ALH or paper,
Such depositions shall be typewritten on one side only
etc.
of the paper, which shall be not more than s; inches
wide and not more than 11 inches long and weighing not
less than 16 pounds to the ream, folio base, 17 by 22
inches, with left-hand margin not less than 1~ inches
wide.
Notice.
No deposition shall be taken except after at least six
days' notice to the parties, and where tho deposition is
taken in a foreign country such notice shnll be at least
15 days.
l.lmttatlons ..,
No deposition shall be taken either before the proceed~ time.
ing is at issue, or, unless under special circumstances and
for good cause shown, within 10 days prior to the date of
the hearing thereof assigned by the Commission, and
where the deposition is taken in a foreign country it shall
not be taken after 30 days prior to such date of hearing-.
XIV. DOCUMENTARY EVIDENCE.
n~tmat lllld

tnnterwl maltor
only "' be tll.-J.

Where relevant and material matter offered in evidence
is embraced in a document contninin(J'
other matter not
0
•
material or relcvnnt nnd not intrnded to bo put in ev1-
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dence, such document will not be filed, but a copy only
of such relevant and material matter shall be filed.
XV. BRIEFS.

Unless otherwise ordered, briefs may be filed at the Time of fllilli.
close of the testimony in eo.ch contested proceeding. II
briefs are filed, the exceptions, if any, to the examiner's
report must be incorporated in the briefs. The presiding Commissioner or examiner shall fix the time within
which briefs shall be filed and service thereof shall be
made upon the adverse parties.
All briefs must be filed with the secretary and be ac- Filed with sec. d by proo f of service
· upon t h e a d verse parttes.
. ret.ary
with proof
compante
ors~rvlce.
Twenty copies of each brief shall be furnished for the
use of the Commission, unless otherwise ordered.
Application for extension of time in which to file any extf~l~':~r~~r
brief shall be by petition in writing, stating the fn.cts
upon which the npplication rests, which must be filed
with the Commission at least five days before the time for
filing the brief.
Every brief shall contain, in tho order here statcdForm or brier.
(1) A concise abstract or statement of the case.
(2) A brief of the argument, exhibiting a clear statement of the points of fact or law to be discussed, with the
reference to the pages of the record and the authorities
relied upon in support of ench point.
shall contain on its URequirements
Every brief of more than 10 parrcs
o
more than 10
top fly leaves a subject index with page references, the pages.
subject index to be supplemented by a list of all cases
referred to, alphabetically arranged, together with roferC'nces to pages where tho cases are cited.
Briefs must he printed in 10 or 12 point type on good stze of type,
.1
•
1.
b y 102"1 me
l1cs, Wit
. h ms1
. 'd e mar- pap~r, etc.
.
UngIazeu
p1Lper 8 mcues
gins not less than 1 inch wide and ·with double-leaded
text and single-leaded citations.
Oral argumcnts v.ill be had only as ordered by the oral argument~.
Commission.
XVI. ADDRESS OF THE COl\11\fiSSION.

All communications to the Commission must be ad- Federal Tr~ lu
. .
\V u.s}ungton,
.
D . C., Commlnloo,
d r·essc d to F1 ed eral 'I' ra d o Commtsswn,
WIIShlogtoa,u.c.
unless otherwise specifically directed.
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j
j
j
j
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j
j
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198
Apples----------------------------------------------~~:::::::::~~ 274
390
Bed tickings ___ -------------------------------------Beetsugar_______________________________________
390
---------------- 213
Beets, sugar_----------------------------------------------------Bottles, milk •• ---------------------------------------------- 426"435 444
Butter ______________ --------------------------------------- 97' 203: 462
Celluloid __________ -----------------------------------------'
180
Chenticals ________________________ --------------------------i59:2o7,253
Cigars ______________ -------------------------------------- _____
35
Cleansing compound·-------------------------------------i55- 259,267,486
CI
I
••••••••
I
othing, mens----------------------------------------16
Coal-tar distillate.-------------------------------·------11
Coats.·-······--------------------------------------------------·
462
Combs------------------------------ ---------------------------244
Cosmetics ••••••••••••••• ----------------- ----------------------180
Dyes and dyestuffs •••••••••• -------------------------------------126
Fount&npens----------------------- ---------------------------290
Garment-pressing machines ••••• ---------------------------~~~:=:=~=
506
Glue, millinery ______________________
84, 1H, 422, 502
Hosiery._____________________________ -------' '
1
Lead carbonate or len.d sulphate-----------------------------------184
Lubricating oils _______________ ------------·--····----------------:Machinery:
•••
290
Garment-pressing •• ------------------------------------~==~___
69
Road __________________ ----------------------------iss 259,267,486
Men's clothing__________________________________________
'
213

------------;o-74-79,

:Milk bottles ••••••• ----------------------·-····------···---------506
Millinery glue •• --------------------------·-------19, 191
Motion pictures---------------------------------------------- 97 1 203,462
~ltrated eellulose __________________________________ S--l·G·O--i3·i-uo' 163,475
0'1
T
- --I
I
I
'
-------·-··-184
0 1 stocks, shares, or secur1 H~B----------------ils,lubricating •••••••••••••••••••••••••••• --------24 294,384
pan
i t s---------------------------------- •••••••·••••••••••••
I
310
Paper patterns ________ -----------------------·-·---·-----::=~~:=~=
310
Patterns, paper-----------------------------··--···-- --- ___ -----336
------126
Penpoints_____________________________________________
Pencils _____________________ - - -------------- -1211,336
------- sn, 110' 101
r ens____________________________________ -------------------------11
Photoplays___________________________________________

-----------gg-j

PI
-------------Pr!~~~-~::::::::::::::::::
:: :::~== :: --------________ ----________
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294
__ 101, 497
Roofing papers _____________ -----------------·-----·--ope_____________________
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Salt------------------------------------------------------------28
'Salt's Peco Plush ______________________ --_---- ____ --_- __ --_________
11
Shares, securities, or stocks---------------------- 43, 51, 60, 131, 149, 163,475
Shellac substitute------------------------------------------- 283,340,481
Soaps---------------------------------------------------------- 107,466
Stocks, shares, or securities --------------------- 43, 51, 60, 131,149, 163,475
Sugar, beet_ ___ ---------~--_-------------------------- __ - ____ ----_ 390
Sugarbccts------------------------------------------------------- 390
Tailoring business ___ ---_---_----------------------------------____ 486
Tickings, bed _________ --------------------------------- __ .________ 274
Toilet articles ____________________________________________ 97,203,244,462
Toilet preparations _______ ----_---- ___ -- __ - __ -- ___ - _______ --------_ 491
Turpentine substitute ______ - __ -- _____ -- __ - __ ---- ______ ----_________
16
Varnishes-------------------------------------------------------- 294
VVatchznovernents________________________________________________ 451
\Vatches.-------------------------------------------------------451
VVhitelead _______________________________________________________ 1,24
Zinc_______ _ -------------------------------------------------Zinooxide--------------------------------------------------------

1
1

INDEX.1
Pa~e.

.4.cqulring competitive enterprises or control thereof, secretly ______ -___
Acquiring stock to eliminate competition (in violation of sec. 7 of the
Clayton Act).-------------------------------------------------Advertising falsely and misleadingly:

390
213

As toBusiness status or advantagesDirect mill connections.------------------------------155
Jobber or dealer being manufacturer ________________ 101,294,497
Place made or sold from------------------------------ 259,267
Soundness (financial) and prospects ______________ 51, 60, 131, 163
Composition of product-----------------------------------24,
35, 74,84, 107,184,203,253,340,462,466,481,502
Government (United States) connection with or indorsement of
product----------------------~----------------- 24,51,294,384
Nature of producL---------------------------------------16
Old product or production being new _______________ 89, 101, 119, 191
Qualities of product.·------------------------------------- 35, 107
Securities, shares, or stock offered and sold. 43, 51, 60, 131, 149, 163, 475
Source or origin of product_ ________________________ 51, 60,253,452
Advertising mediums, use of pressure upon, to hamper competitors. See
l11olating, etc.
Agreement. See Combining or conspiring; Inducing breach of competitors' contracts; Maintaining resale prices; Tying and exclusive contracts.
Assuming misleading name:
See also Misrepresenting; Simulating.
ImplyingLocation In place noted for products dealt In--------------- 259,452
That dealer Is a manufacturer __________________ ----- 101, 155,294
Danks, usc of pressure upon, to hamper competitors. See Isolating, etc.
Branding articles falsely or misleadingly. See Misbranding or mislabeling.
Breach of contract. See Inducing breach of competitors' contracts.
Bribing:
See also Sub~idizing public officials or employees.
By gifts or payments of money to customers' or prospective customers'
180

Dulline:s~~!~fa~;~-e-th~-s-~r:i~-~~~~;;i.--s~~-u~r;i~-;;t'h~:;s-~i~~;;~;ti:

tion.
Buying up supplies. See Coercing; Cutting off competitor's supplies.
Capital stock. See Stock.
Chance, using plan pretended to be baaed on, to secure business. See Ot- feriug deceptive inducements to purchase.
1

Por ln<lu b:r couunodiUee Involved, rather than pro.ctlces, see Commoditios Index.
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Claiming indorsements not secured:
From the Government----------------------------------------Clayton Act:
Cases underSec. 3 (tying and exclusive contracts)-----------------------Sec. 7 (acquisition of stock)--------------------------------"Club plan," using to secure business. See Offering deceptive inducements to purchase.
Coercing:
See also Intimidating or threatening.
ByBuying up raw material and forcing up price__________________
Cutting off competitors' supplies ___________________ -------Combining or conspiring:

Page.

51
310
213

390
390

ToEnhance, fix, and maintain pricesThroughStandardized costs systems, price lists and guides.--·
Maintain monopolyThroughAcquiring competing enterprises or control thereoL...
Cutting off competitors' sources of supply____________
Disparaging and misrepresenting competitors and their
enterprises_______________________ _____________
Dividing territory---- _____________ ._ _______ -----Inducing breach of competitors' contracts____________
Instituting ve1atious suits against competitors_______
Intimidating those supporting competing enterprises._
Isolating and forestalling competitive enterprises
through attempts to use Government Priority Committee or through subsidies to or pressure upon banks,
advertising mediums, business concerns, etc________
Using secret representatives to harass and stifle competing enterprises ••• _--- _____________ .__________
Commerlcal bribery. See Bribing.
Commissions, paying to officials and employees. See Bribing; Subsidizing
public officials or employees.
Commodities, misrepresenting. See Unfair methods of competition.
Competition, unfair methods of. See Unfair methods of competition.
Concerted action. See Combining or conspiring.
Confidential information, securing and using. See Using secret representatives, etc.
Confusion: For practices intended or calculated to result in. See Unfair
methods of competition.
Conspiring. See Combining or conspiring.
Containers, simulating competitor's. See Simulating.
Contents or quantity, misrepresenting. See Misrepresenting.
Contract. See Agreement.
Contracting on eJcluslve and tying basis. See Tying and exclusive contracts.
Corporate names, adopting and using unfairly. See Names.
Cost systems, etc., using standard to enhance, fix and maintain pricea.
See Combining or conspiring.

345
390
390
390

390
390
390
390

390
390

INDEX,
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Courts, decisions of, in cases iDstituted against or by the Commission:
Juvenile Shoe Co., Inc ____________________ --------~___________
~faynardCo
Coal
Co-------------------------------------------...•••
____________________________________________

Page.

Pearsall Butter Co., B. S ---- _________________________________ •

605

~ennen

594
575
579

Silver Co., L. IL. ------------------------------------------ 559,608
587
Sinclair Refining Co. et. aL----------------------------------Southern Hardware Jobbers' Ass'n. et al-----------------------597
Customers or prospective customers:
Cutting off supplies Qf. See Maintaining resale prices.
Paying money or commissions to employees of, or to employees'
relatives and friends. See Bribing; Subsidizing public officials or
employees.
Retaining employees of, on commission basis. See Subsidizing public
officials or employees.
Cutting off supplies:
Competitors' ___ ----- ___ ------_----- ____ -----_________________
390
Customers'. See Maintaining resale prices.
Dealers:
Claiming falsely to be manufacturers. See Advertising falsely or
misleadingly; Misbranding or mislabeling; Misrepresenting.
Cutting off supplies of. See ~aintaining resale prices.
Decisions of the courts in cases instituted against or by the Commission:
Juvenile Shoe Cp., Inc---------------------------------------594
Maynard Coal Co-------------------------------------------575
579
Mennen Co ••• ----------------------------------------------Pearsall Butter Co., B. S •• __ ---- ______ ---- ________ • _---------605
Silver Co., L. B ______ • ___ --- ______________ ---- __________ --- 559, 608
Sinclair Refining Co. et al.·----------------------------------Southern Hardware Jobbers' Ass'n. et al -----------------------Defamation of competitors. See Disparaging or misrepresenting competitors, etc.
Direct selling or dealing, from manufacturer to. consumer, claiming falsely.
See Advertising falsely and misleadingly; Misbranding or mislabeling;
_Misrepresenting.
Disparaging or misrepresenting competitors or their enterprises:
Competitors-------------------------------------------------D Enterprises ___________ ---- _____ ----------- _____ ----- ••• -------

E!~:~~:~;~rr~::~~;i~~-~~~~;~~tit~;~~-b~;i~~~;; Usl~;-s~~;;t ;;~;;s~~t~:

t1ves, etc.
Exclusive contracts or dealings. See Tying and exclusive contracts.
F~lse and misleading advertising. See Advertising falsely and misleadIngly.
Firm or business names, using unfairly. See Names.
. .
Goods or products, misrepresenting. See Unfair methods of competition.
Government:
Cl~iming falsely indorsement of. See Claiming indorsement, e.t~.
Pr10rity Committee of, attempting to use to hamper competitiOn.
See Combining or conspiring; Isolating, etc.
Using word to show pretended connection w~th or sa~ction o~ product. See Advertising falsely and mislead10gly; ~lisbrandwg or
mislabeling.
36727°-25-VOL 6-41

587
597

390
390
390
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"Group plan," using, to secure business. See Offering deceptive inducements to purchase.
Guides, price lists, etc., using standard. See Combining or conspiring.
Identity of concern or source of product, misrepresenting. See Advertising
falsely and misleadingly; Assuming misleading name; Misbranding or
mislabeling; Misrepresenting; Naming products misleadingly; Simulating.
Indorsement, claiming falsely. See Claiming indorsement, etc.
Inducing breach of competitors' contracts:
ByPage.
Applying on purchase price sums paid on installment contracts
for competing machines, and offering so to do._____________
290
Indemnifying purchasers against loss for breach of contract, or
offering so to do·----------------------------------------290
Loaning money---------- ______ -- ___ •• ------_._____________
390
Instituting vexatious suits against competitors _______________ --. ___ ._____
390
Intimidating:
By threats toCompete, not in good faith---------------------------------390
Force price of raw material to prohibitive figure_______________
390
Make reprisal if support of competing enterprises continued....
390
Isolating, destroying, or forestalling competitors' enterprises:
See also Combining or conspiring.
Through subsidies to or pressure upon banks, advertising mediums,
and other business concerns, etc., and attempted usc of Government Priority Committee.-----------------------------------390
Jobbers:
See also Dealers.
Claiming falsely to be manufacturers. See Advertising falsely and
misleadingly; l\Iisbranding or mislabeling; Misrepresenting.
Labeling articles falsely or misleadingly. See r\Iisbranding or mislabeling.
Lottery plan, using pretended, to secure business. See Offering deceptive
inducements to purchase.
Maintaining resale prices:
ByAgreements or contracts••• --------------------------- 244, 310, 491
Announcing resale prices and requesting observance ___________ 244, 491
Giving bonuses and more favorable treatment therefor_________
244
Listing price cutters in order to refuse sales___________________
491
Offering exchanges on goods-------------------------------2H
Refusing to sell to price cutters, and threatening so to do ____ 244, 491
Soliciting cooperation of and cooperating with dealer vendees..
491
Manufacturer, claiming falsely to be, and direct dealing from, to consumer. See Advertising falsely and misleadingly; Misbranding or
mislabeling; 1\fisrcpresenting.
Merchandising plan, misrepresenting. See Offering deceptive inducements to purchase.
Misbranding or mislabeling:
See also Advertising falsely and misleadingly.
As to.
Composition of product-----------------·----------- 1, 20, 24, 74,
79, 84, 97, 107, 144, 159, 207, 253, 283, 336, 340, 466, 481, 502
Dealer vendor of product being manufacturer__________________
294
Government (United States) connection with product •••• 24, 294, 384
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Misbranding or mislabeling-Continued.
As toPage.
Nature of product_ ______ ----_.------.-_.------··-- ___ • ___ ••
16
Qualities of product ___________ .-- __ --._.--. __ • ______ • ______ _ 107
Source of product.
Identity of maker or dealer·----------------------------1
Place of origin-------------------- 1, 159,207,253,259,267,452
Misleading practices in general. See Unfair methods of competition.
Misrepresenting:
Business,
See also Advertising falsely and misleadingly; Assuming misleading name.
As toFinancial stability, earnings, prospects, nature, etc________
43,
51,6~ 131,149,163,475
Jobber or dealer being manufacturer ___________________ 294,497
Place of origin-------------------------------------- 259,267
Prices,
ThroughUsing exaggerated pretended usual retail prices on products
126
or their individual containers------------------------Products,
·
See also Advertising falsely and misleadingly; Misbranding or
mislabeling; Naming products misleadingly; Simulating.
As toComposition or ingredients--------------------- 11, 35,283,422
Nature .• ------------------------------------------- 6~ 198
Old products or productions being new _________ 89,101,119,191
Qualities possessed____________________________________
35
Source.------------------------------------------ 51,6~294
Quantities,
ThroughUsing recognized standard weight containers, and shapes
for short weight units-------------------------- 426, 435, 444
Names, using unfairly. See Advertising falsely and misleadingly; Assuming misleading name; Misrepresenting; Naming products misleadingly;
Simulating.
Naming products misleadingly:
See also Advertising falsely and misleadingly; Misbranding or mislabeling; Misrepresenting; Simulating.
As toNature·------------------------------------------------16
Used or rebuilt product or productions being neW-------- 89, 119, 191
Newspapers, exerting pressure upon, to hamper competitors. See Isolating, etc.
Offering deceptive inducements to purchase (not otherwise classified):
See also, In general, Unfair methods of competition.
ThroughOffering pretended opportunity to secure goods at less than first
or contract price.--------------------------------------486
Paying pretended dividends in connection with offering of se-------------------- 51, 131, 163, 475
curl.t1'es
------------------13
Promises not kept •• -------------------------------------- 35, 1
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Old products or productions, representing as new. See Advertising falsely
and misleadingly; Misrepresenting; Naming products misleadingly.
Papers. See Newspapers.
Passing off: For practices intended or calculated to accomplish. See Unfair methods of competition. ·
Petitions to review, decisions on:
Page.
594
Juvenile Shoe Co ••••• _.----- __ •• _.------------.------ ____ ---579
Mennen Co·------------------------------------------------·
505
Pearsall Butter Co., B. S-------------------------------------559
Silver Co., L. B ---------------------------------------------587
Sinclair Refining Co. et aL-----------------------------------··
Southern Hardware Jobbers' A~s'n. et a.L ____________ , __________ _ 597
Place or locality, using name of, unfairly. See Advertising falsely and
misleadingly; Misbranding or mislabeling.
Practices, unfair, condemned in this volume. See Unfair methods of
competition.
Price cutters, refusing to sell to. See Maintaining resale prices.
Price lists, etc., using standard, to enhance, fix, and maintain prices.
See Combining or conspiring.
Price maintenance. See Maintaining resale prices.
Prices, using exaggerated pretended usual retail. See Misrepresenting.
Products, misrepresenting, in general. See Unfair methods of competition.
Promises, securing sales through unkept. See Offering deceptive induce- •
ments, etc.
Public officials and employees, employing on commission basis, or relatives and friends of. See Subsidizing.
Quantities, unit, misrepresenting. See Misrepresenting.
Resale price maintenance. See Combining or conspiring; Maintaining resale prices.
Retitled productions, representing as new. See Advertising falsely and
misleadingly; Misrepresenting; Naming products misleadingly.
Secret representatives, using, to stifle competition. See Using, etc.
Securities. See Stock.
&lling plan, misrepresenting. See Offering deceptive inducements to
purchase.
Shares. See Stock.
Short weight units, using. See Misrepresenting.
Simulating:
See also Assuming misleading name. Misbranding or mislabeling.
Containers •• ·--------·---------------------------------------506
Labels·---------------------------------------------------- 27!, 506
Trade name or mark.·----------·--------------·--------------506
Source:

orProducts, misrepresenting. See Assuming misleading name;
Misbranding or mislabeling; Naming products misleadingly;
Simulating.
SupplyCutting ofT ofCompetitors'. See Cutting ofT, etc.
Deal(•rs'. See Maintaining resale prices.
Securing and using confidential Information concerning
competitors'. See Securing and using, etc.

•
INDEX.
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Spying on competitor:
See also Using secret representatives, etc.
Page.
To injure or ruin enterprise oL--------------------------------390
Standardiood cost systems, etc., use of. See Combining or conspiring.
Stock:
Acquiring, to eliminate competition. See Acquiring stock, etc.
Making misrepresentations in connection with offer and sale of. See
Advertisieg falsely and misleadingly; Misrepresenting; Offering deceptive inducements to purchase.
Subsidizing:
Newspapers and banks, to forestall or hamper competition_________
390
Public officials or employees.
By employingOn commission basis----------------------------------69
Relatives and friends oL------------------------------69
Suits, instituting vexatious, against competitors. See Instituting, etc.
Supplies:
Cutting off ofCompetitor. See Cutting off, etc.
Dealers. See Maintaining resale prices.
Title, changing, of theretofore exploited photo play. See Naming products misleadingly.
Trade-marks or trade names. See Assuming miRleading name; Misbranding or mislabeling; Naming products misleadingly; Simulating.
Tying and exclusive contracts ••• ----------------------------------310
Understanding. See Agreement.
Undisclosed representatives, using to stifle competition. See Using, etc•
.Unfair methods of competition condemned in this volume. See:
Acquiring competitive enterprises, or control thereof, secretly;
Acquiring stock to eliminate competition;
Advertising falsely and misleadingly;
AsRuming misleading name;
Bribing;
Claiming indorsements not secured;
Coercing;
Combining or conspiring;
Cutting off competitors' supplies;
Disparaging or misrepresenting competitors or their enterprises;
Inducing breach of competitors' contracts;
Intimidating;
Isolating, destroying, or forestalling competitors' enterprises;
l\laintaining resale prices;
MiMbranding or mislabeling;
Misrepresenting (business, prices, etc.);
Naming products mbleadingly;
Offering deceptive inducements to purchase;
Simulating;
Spying on competitor;
Subsidizing:
Tying and exclusive contracts;
U . Using secret representatives to stifle competitio~.
Un~t quantities, misrepresenting. See Misrcprcsentmg.
UDlted States. See Government.
sed Products. See Old products, eto.

•
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Using secret repre!lentatives to stifle competition:
By-

Page.

Acquiring competing enterprises or control thereof____________
Ascertaining and cutting off sources of supplY---------------Disparaging or misrepresenting competitors and their enterprises. ____________________________________ -----_______
Instituting vexatious suits against competitors______________
Webb-Pomerene Act, case under sec. 4 oL.-------------------------Wholesalers. See Jobbers.
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