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PREFACE.

This, the fifth volume of the Commission’s decisions, covers the
period from May 22, 1922, to February 13, 1923, inclusive. It may
be noted that the period so covered falls short of 9 months as com-
pared with a little less than 11 months covered by Volume IV, and
12 months covered by Volume III—a fact due to the continually
increasing number of cases brought before the Commission. The
steadily widening range of the subjects covered in these cases has
already been referred to in connection with the publication of pre-
vious volumes of the Commission’s findings and orders.

Reference should perhaps be made to the subjcct index in the back
of the volume. An unfair method of competition consists of the.
doing of things through which an unfair end may be accomplished.
With this in mind an eflort has been made to have the index con-
sistently carry out this thought, i. e., express the action under con-
sideration. Suitable cross references, of course, have been inserted
where required by convenience or by established nomenclature.

This volume has been prepared and edited by Richard S. Lly, of

the Commission’s staff.
I
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FEDERAL TRADE COMMISSION DECISIONS

. FINDINGS AND ORDERS MAY 22, 1922, TO FEBRUARY 13, 1923

FEDERAL TRADE COMMISSION

v,

CIGAR MANUFACTURERS’ ASSOCIATION OF TAMPA,
FLORIDA, ET AL.

COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION
5 OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914.

*  Docket 709—May 22, 1922,
SyLLABUS. :

Where an unincorporated Association composed of cigar manufacturers producing the
larger part of the cigars manufactured in a certain territory agreed on a uniform
stand regarding labor policies and with the intent and effect of coercing cigar
manufacturers whose labor policies did not conform to those of the Association,
made and respected contracts with three cigar box manufacturers upon whom
the cigar manufacturers in that territory, both members and nonmembers of the
Association, were dependent for a supply of cigar boxes, to take said box manu-
facturers’ entire output at stipulated prices for an extended period, and declined
to furnish, or permit the box manufacturers to furnish, cigar boxes to competing
manufacturers whose labor policies did not conform to those of the Association,
and thereby eliminated competition between cigar box manufacturers in the sale
of their products, caused competing cigar manufacturers to do business under a
handicap or curtail production or cease from business entirely, and unduly
hindered commerce in the sale of cigars:

Held, That such acts and practices substantially as described, constituted unfair meth-

ods of competition.
COMPLAINT.

The Federal Trade Commission, having reason to believe from a
preliminary investigation made by it, that The Cigar Manufacturer’s
Association of Tampa, Florida, an incorporated association, Jose
Escalante as President of said association, Enrique Pendas, as
Treasurer of said association, A. A. Martinez, as Secretary of said
association, (and each of the aforesaid officers of said association as
individuals), Porto Rican American Tobacco Company, a corpora-
tion, C. H. S. Cigar Company, a corporation, Francisco Arango
Company, a corporation, Facundo Arguelles and Celestine Lopez,
copartners under the firm name and style of Arguelles, Lopez and
Brothers, Matthew W. Berriman and Edward C. Berriman, copart-
ners under the firm name and style of Berriman Brothers, Alvara

§F.T.C. 1
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Garcia, doing business under the trade name of Garcia and Vega,
Perfecto Garcia, Manuel Garcia, Jose Garcia and Angel Garcia, co-
partners under the firm name and style of Perfecto Garcia and
Brothers, V. Guerra Diaz and Company, a corporation, Preferred
Havana Tobacco Company, a corporation, American Cigar Company,
a corporation, Moises Bustillo and Léopold Bustillo, copartners under
the firm name and style of M. Bustillo and Company, Corral Wodeska
and Company, a corporation, Cuesta Rey and Company, a corpora-
tion, J. M. Martinez Company, a corporation, Morgan Cigar Company,
a corporation, Jose Escalante and Company, a corporation, F. Lozano
Son and Company, a corporation, K. Redensberg and Sons, a corpo- -
ration, J. W. Roberts and Son, a corporation, Salvadore Rodriguez,
a corporation, Sanchez and Haya, a corporation, San Martin and
Leon Company, a corporation, A. Santaella and Company, a corpo-
ration, Tampa-Cuba Cigar Company, a corporation, Celestine Vega
and Company, a corporation, E. M. Schwartz and Company, Inc., a
corporation, (each of said above-named respondents, individually,
and as members of the said Cigar Manufacturers’ Association of
Tampa, Florida), The Tampa Box Company, a corporation, D. N,
Holway, J. W. Young, and J. Van Roe, copartners under the firm
name and style of D. N. Holway and Company, and George I.
Weidman, T. D. Fisher, and J. A. B. Anderson, copartniers under the
firm name and style of Weidman-Fisher & Company, hereinafter
referred to as the respondents, have been, and are now using unfair
methods of competition in violation of the provisions of Section 5 of
an Act of Congress, approved September 26, 1914, entitled “An Act
to create a Iederal Trade Commission, to define its powers and
duties, and for other purposes”, and it appearing that a proceeding
by it in respect thereof would be to the interest of the public, issues
this complaint, stating its charges in this respect on information and
belief as follows:

Paragraru 1. That the respondent, Cigar Manufacturers’ Asso-
ciation of Tampa, Florida, is a voluntary, unincorporated association
of cigar manufacturers, the membership of which is limited to manu-
facturers of cigars engaged in business as such in the city of Tampa,
Florida, and in the vicinity thereof, who subscribe to its articles of
association and comply with its by-laws and rules; that the executive
authority of said respondent is vested by its articles of association in
a President, Vice President, Treasurer and Secretary, and a Board of
Directors, and that the duty of said several officers, and said Board
of Directors are prescribed and defined by said articles of association.

That the respondent, Jose Escalante, is the President of said
respondent (Cigar Manufacturers’ Association of Tampa, Florida) and
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the respondent Enrique Pendas, and A. A. Martinez, are, respec-
tively, Treasurer and Secretary thereof.

That the respondents, C. H. S. Cigar Company, Francisco Arango
Cigar Company, V. Guerra Diaz and Company, Corral Wodeska and
Company, Cuesta Rey and Company, Jose Escalante and Company,
F. Lozano Son and Company, J. M. Martinez Company, Morgan
Cigar Company, E. Redensberg and Sons, J. W. Roberts and Son,
Salvadore Rodriguez, Sanchez and Haya, San Martin and Leon Com-
pany, A. Santaella Cigar Company, Tampa-Cuba Cigar Company,
Celestine Vega and Company, are each corporations organized, ex-
isting and doing business under and by virtue of the laws of the
State of Florida, and each is engaged in the business of manufactur-
ing cigars at the city of Tampa or within the vicinity thereof.

That the respondent E. M. Schwartz and Company, Inc., is a cor-
poration, organized and existing under the laws of the State of New
York, and operating a factory for the manufacture of cigars in the
city of Tampa, Florida, under the name of Jose Lovera Company;
that the respondent, Preferred Havana Tobacco Company is a cor-
poration, organized and existing under the laws of the State of New
York and operafing a factory for the manufacture of cigars in the
said city of Tampa, IFlorida, under the name of Bustillo Brothers and
Diaz; that the respondent, Porto Rican American Tobacco Company
is a corporation organized, existing and doing business under and by
virtue of the laws of the State of New York, and operating a factory
for the manufacture of cigars in the city of Tampa, Florida, under
the name of M. Alvarcz and Company; that the respondent, American
Cigar Company is a corporation organized and existing under and by
virtue of the laws of the State of New Jersey, and operating three
factories for the manufacture of cigars in said city of Tampa, under
the name of Havana-American Cigar Company, Stachelberg-Vega
and Company, and M. Vallez and Company, respectively.

That the respondents Facundo Arguelles and Celestine Lopez are
copartners doing business under the firm name and style of Arguelles,
Lopez and Brothers; that the respondents Matthew W. Berriman
and Edward C. Berriman are copartners doing business under the
firm name and style of Berriman Brothers; that the respondent
Alvara Garcia is a sole trader doing business under the trade name
of Garcia and Vega; that the respondents Perfecto Garcia, Manuel
Garcia, Jose Garcia, and Angel Garcia are copartners doing business
under the firm name and style of Perfecto Garcia and Brothers; that
the respondents Moises Bustillo and Leopold Bustillo are copartners
doing business under the firm name and style of M. Bustillo and
Company, and that each of said copartners and said respondent
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Alvara Garcia, maintains a factory in the city of Tampa, Florida,
or in the vicinity of said city for the manufacture of cigars.

That the respondent Tampa Box Company is a corporation or-
ganized and existing under and by virtue of the laws of the State
of Florida; that the respondents D. N. Holway, J. W. Young, and
J. Van Roe are copartners doing business under the firm name and
style of D. N. Holway and Company, and that the respondents
George F. Weidman, T. D. Fisher, and J. A. B. Anderson, are co-
partners doing business under the firm name and style of Weidman-
Fisher & Company; that the last-named corporation and said two
copartnerships are each engaged in the business of manufacturing
cigar boxes in the city of Tampa, Florida.

Par. 2. That each of the above named respondent cigar manufac-
turers is & manufacturer of cigars within the City of Tampa, Florida,
or within the vicinity thereof and in the course of such business sells
the cigars so manufactured by it, to purchasers throughout the
United States, and causes the cigars so manufactured and sold by it
to be shipped through and into the several states of the United
States and the District of Columbia, and that each of said respondent
cigar manufacturers is a member of the respondent Cigar Manufac-
turers’ Association of Tampa, Florida.

Par. 3. That in the said city of Tampa, and in its vicinity, there
are and have been for many years past, cigar manufacturers, not
members of the respondent Cigar Manufacturers’ Association, who
manufacture cigars and sell them to purchasers throughout the
United States and who cause the cigars so sold by them to be shipped’
through and into the several States of the United States and the
District of Columbia, in active competition in interstate commerce,
in the sale of cigars with the respondent Cigar manufacturers.

Par. 4. That by long established custom, cigars are packed for
sale in boxes suitable for the protection of the cigars and the preser-
vation of their moisture and flavor, so that a supply of boxes is
essential to the sale of cigars in interstate commerce. That the
respondent cigar box manufacturers were capable of producing, and
prior to the month of March, 1920, or thereabouts, did produce a
suflicient quantity of cigar boxes to supply the requirements of the
respondent cigar makers and their competitors in that district; that
the cigar makers of Tampa and vicinity are limited to the produc-
tion of respondent cigar box makers for a supply of boxes; the cost
of procuring boxes elsewhere being in effect prohibitive.

Par. 5. That the respondent cigar manufacturers, the respondent
association and the respondent cigar box manufacturers, some timo
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in the month of March, 1920, combined, confederated, and agreed to
restrain competition in the sale of cigars in interstate commerce and
to create a monopoly of the supply of an essential element in the sale
of cigars in interstate commerce and as a means of accomplishing
the object of such combination, on or about the 16th day of March,
1920, the respondent association and the respondent cigar box man-
ufacturers entered into an agreement, a copy of which is attached
hereto, marked “Exhibit A” ' and made a part of this complaint,
the intent and effect of which was that the respondent association
controls the whole of the supply of cigar boxes upon which the man-
ufacturers of cigars in Tampa and vicinity are dependent, for the
remainder of the year 1920, with an option for the continuance of
this control for the year 1921; that the respondent association em-
ploys its control of the supply of cigar boxes to deny to and withhold
from nonmember and competing cigar makers, their necessary supply
of boxes.

Par. 6. That the effect of the acts of the respondents hereinbefore
charged, has been and is to prevent manufacturers of cigars in and
around Tampa, Florida, other than those named as respondents
herein, from securing a supply of boxes adequate to their necds and
thus to compel cigar-manufacturers not members of the respondent
association, to reduce their output and sales of cigars in interstate
commerce as aforesaid; and such acts of respondents have a dangerous
tendency unduly to hinder competition in the sale of cigars in inter-
state commerce and to create monopoly directly aflecting interstate
commerce.

REPORT, FINDINGS AS TO THE FACTS, AND ORDER.

The Federal Trade Commission having issued and served its
complaint herein, wherein it alleged that it had reason to believe
that the respondents hereinafter named, have been and are using
unfair methods of competition in interstate commerce, in violation
of the provisions of Section 5 of an Act of Congress approved Sep-
tember 26, 1914, entitled, “An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes”;
and that a proceeding by it in that respect would be to the interest
of the public, and stating its charges in that respect,

And the respondents having entered their appearances by their
attorneys-at-law, Messrs. McKay and Withers, for the respondent,
Cigar Manufacturers; Messrs. Whitaker, Himes and Whitaker
for the Tampa Box Company, and Weidman, Fisher and Company;

1Bee contract reproduced on pp. 13 and 14.
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and H. C. Gordon, Esq. for D. N. Holway and Company; and
respondents having duly filed their answers admitting certain allega-
tions of said complaint and denying others and setting up certain
new matter in defense, and hearings having been held before an
examiner of the Commission, and the Commission having offered
evidence in support of the charges of said complaint, and said
respondents having offered evidence in their defense, and the parties
to this proceeding having rested, and attorneys for the respective
parties having fully argued the issues in this proceeding, and having
presented said issues herein to the Commission for final consider-
ation and determination,

The Federal Trade Commission having fully considered the record
herein, and being fully advised in the premises, now makes its report
and findings as to the facts and conclusion:

FINDINGS AS TO TIE FACTS.

Paracraru 1. (a) The respondent, the Cigar Manufacturers’
Association of Tampa, Florida, is a voluntary unincorporated Associa-
tion, hereinafter referred to as the Cigar Manufacturers’ Associa-
tion, the membership of which is limited to individuals, partnerships
and corporations engaged in the manufacture of cigars at Tampa,
Florida and its vicinity. The President of said Association is Jose
Escalante. Its Treasurer is Enrique Pendas; and A. A. Martinez
is its Secretary;

(b) The membership of said Cigar Manufacturers’ Association
consists of the following persons, firms and corporations:

Solis Alvarez

Francis Arango and Company
Albana Cigar Company

M. Alvarez and Company

A. Amo and Company
Arguelles, Lopez and Bro.
Ramon Alvarez and Company
Berriman Dros.

F. Benjamin and Company
Big Four Cigar Company

M. Bustillo and Company
Cuesta Rey and Company
Corral Wodiska and Company
Maximo Cueto

F. Capitano and Company
Mulero Cerra Company

Dulin and Company

Diaz Raphael and Company
Demmi Cigar Company

Telipe DeSoto and Company
Andrea Diaz and Company
Rafael Espina and Company
Every Day Cigar Company

Jose Escalante and Company
Fernandez Bros. and Company
Sebrinos Ferandes and Company
Garcia and Vega

Perfecto Garcia and Bros.

F. Garcia and Bros. Inc.

Guerra, Diaz and Company
Maximo Grahn and Son
ITenriquez Cigar Company
ITygiene Cigar Company
ITavatampa Cigar Company
Havana-American Cigar Company
Thomas Leon and Company
LaVista Cigar Company

Jose M. Lopez
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Lopez, Alvarez and Company J. W. Roberts and Son

F. Lozano, Son and Company Wm. J. Seidenberg and Company
Celestino Lopexz El Sidelo Cigar Company

J. M. Martinez and Company L. Sanchez and Company

Jose Maseda and Company M. Stachelberg and Company
Morgan Cigar Company A. Santaella and Company
Saint Minitol Cigar Company South Florida Cigar Company
Marsicano Cigar Company San Luis Cigar Company
Newman Cigir Company San Martin and Leon Company
Y. F. O’ITalloran and Son Sanchez and Haya Company
Preferred ITavana Tobacco Company Salvador Sanchez and Company
A. M. Derez Tampa Best Cigar Company
Marcelino Perez and Company Tampa-Cuba Cigar Company

S. Perez and Bro. Tampa Token Cigar Company
Pent and Wright Celestine Vega and Company
Pride Cigar Company M. Valle and Company
Salvador Rice and Company Wolff Bros. Cigar Company
Salvador Rodriguez and Company Jose Lovera Company

E. Regensburg and Sons

Each of said members is engaged in the manufacture of cigars
and their sale and shipment in interstate commerce, in competition
with other manufacturers of cigars at Tampa, Florida und else-
where in the United States.

Par. 2. Respondent Cigar Manufacturers’ Association was organ-
ized in January, 1920. Its charter members and those afterwards
admitted to membership, bound and pledged themselves to strict
compliance with and obedience to the articles of association and the
by-laws of the Association and to all lawful resolutions adopted by
the Association or any of its officers, boards or committees within
the terms or reasonable intent of the articles of association or the
by-laws. Individual membership was required to be evidenced by
the signature and seal of the individual; each of the partners was
required to sign and affix his seal on behalf of a partnership member
and the execution of the articles by a corporation was required to be
made by the signatures of the executive officers pursuant to authori-
zation by resolution of its Board of Directors and under its corporate
seal duly attested.

Par. 3. Each member of respondent, Cigar Manufacturers’ Asso-
ciation, was obliged to file a bond with respondent association with
sureties in an amount not less than $500.00 nor more than $10,000.00,
which bond was conditioned that said member will comply with the
articles of association, the by-laws, rules, resolutions and acts of the
association, and pay all dues and assessments, on penalty of forfeiting
the amount named in said bond. The executive authority of said
respondent, Cigar Manufacturers’ Association, was vested in a Pres-
ident, a vice President, a Treasurer, a Secretary and a Board of Direc-
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tors, and the duties of said several officers were prescribed and de-
fined by said articles of association, and its by-laws.

PAr. 4. Said respondent, Cigar Manufacturers’ Association, adopted
the following declaration of policies in said articles:

ArTticLe VI.

Secrion 1. This Association adopts the following declaration of its policies, and
all members pledge to each other their mutual cooperation and unreserved support
and protection in enforcing and keeping the same inviolate:

(1) All persons are entitled to seek and have legitimate employment without dis-
crimination, whether they belong to any labor union br association or not, and no dis-
crimination shall be made for or against any person in the factory of any member of
this Association because of membership or nonmembership in any labor union or
association. :

(2) No labor union or association shall be permitted to transact any of its business,
directly or through any of its representatives, on the factory premises of any member
of this Association.

(3) The right of each member to deal directly with his, their or its own employees
is reserved, and no member shall deal with any person or persons, except such mems-
ber’'s own employees, with respect to any dispute between such member and his,
their or its employees, except in matters submitted to arbitration, or in such manner
as may be prescribed by the by-laws or the acts and resolutions of the Association or
the Board of Directors. :

(4) Arbitration is recognized as the most equitable method of settling disputes
between employer and employee, and the members bind themselves to use every
effort to settle all disputes with their employees, that cannot be honorably adjusted
between themselves directly, through means of arbitration.

(5) No member shall deal with any permanent committee or the employees of such
member, but in all negotiations between any member and his, their or its employees
shall deal only with special committees elected by the employees in each instance,

(6) The members mutually pledge to each other all their resources and moral sup-
port for the protection of each other in their persons and property, and for the protec-
tion of their employces against violence, intimidation or other unlawful aggression
from any source.

(7) Each member shall adopt all reasonable means to maintain proper sanitary and
working conditions in the factory premises, and keep the environments of the em-
ployees healthful and pleasant.

(8) Each member will honorably keep and perform all lawful agreements as to
wages and working conditions entered into directly or through this Association with
the employees of the factories.

(9) In order that no advantage may be taken of any member whose business may
be temporarily interrupted by any strike or other labor distrubance, the members
peverally agree that they will not attempt to increase their own business to the detri-
ment of such member, while such strike or disturbance exists, and to that end will not
increase the working forces in any of their factories, as they existed at the time of
the beginning of such strike or disturbance, until such strike or disturbance is termi-
nated or settled, or until permission to do so, after full investigation, is given by the
Association at & meeting duly held.

(10) No reader shall be permitted to read anything in the factory of any member
that tends to create sedition or disloyalty to the Government, or that is contrary to the
interests of the manufacturers, or insulting or reflecting upon the character of the
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members of this Association or any of the employees of their factories, or that may be
in conflict with reasonable rules adopted by this Association governing reading in the
factories.

Par. 5. The by-laws adopted by said respondent, Cigar Manufac-
turers’ Association, contain the following, among other provisions:

ArTicLe II.

SectioN 7. Each member of the Association shall submit to the Directors any new
size of cigars not in the existing ‘‘Cartabon” that such member proposes to manufac-
ture, and the Board of Directors shall appraise such new size, 8o as to make the scale of
wages to be paid therefor conform as nearly as practicable to existing agreements
between the members of the Association and their employees with respect to sizes
and prices, and such new sizes shall be presented to the Board of Directors before
being submitted to the “Nivelation” committee.

Said by-laws also provide:

(1) For the trial, fining and expulsion of members,

(2) For the notification of the secretary and treasurer of respondent association
by its members of all atrikes and disturbances amongst the workmen in any of the
factories of said members.

(3) That the Board of Directors shall attempt to settle such labor troubles and
failing in such attempt shall call a meeting of said respondent association and submit
the matter to such meeting.

(4) That committees of Directors, or members other than Directors, shall be
appointed whose duties it shall be to seek to adjust difliculties of members with their
employes.

(5) That under certain contingencies, members of said respondent association
may cooperate with or support a factory of a member outside Tampa, Florida, affected
by a strike or a labor disturbance.

Par. 6. (a) The total production of cigars of all classes in the
United States Internal Revenue District of which Tampa, Florida,
is the center, comprising three contiguous counties, for the year 1919,
was 417,995,788 on which a revenue tax was paid of $3,359,108.61.
In 1920 the total production of cigars of all classes in said district
was but 227,291,093 and the revenue tax thereon amounted to
$1,958,512.12. Of the 417,995,788 cigars manufactured in Tampa,
Florida, and the neighborhood thereof, in 1919, respondent members
of Cigar Manufacturers’ Association in this district manufactured
about 395,000,000 or about 94 5/10 per cent. Figures for 1920 were
not available at the time of taking the testimony in this case.

() Following its organization in January 1920 with thirty mem-
bers, by March of that year the membership rose to between fifty
and fifty-five. By the middle of April the number of members
increased to sixty-five or sixty-six and stood at seventy-seven when
the testimony was taken on the complaint. The number of manu-
facturers not members of the association was at all times greater
than the number of members but the total production and capacity



10 FEDERAL TRADE COMMISSION DECISIONS.
Findings. 5F.T.C.

of members was at all times greater than the production and capacity
of non-members.

Par. 7. Cigars are marketed in boxes of wood, in tin containers
and in paper packages, but the metal and paper packages are not
used to any considerable extent. The wooden box is the standard
method of packing for market, and an adequate and continuous
supply of wooden boxes, is absolutely essential to the manufacture
and sale of cigars. There were but three manufacturers of cigar
boxes operating in Tampa, Florida prior to June or July, 1920 who
made all the cigar boxes produced in that city or its immediate
vicinity and upon whose product all the manufacturers of cigars in
and around Tampa were then practically dependent. They are the
respondents Tampa Box Company, a Florida corporation; D. N,
Holway, J. W. Young and J. Van Roe, copartners, trading together
under the name of D. N. Holway and Company; and George F.
Weidman, F. D. Fisher and J. A. B. Anderson, copartners, trading
under the name of Weidman, Fisher and Company. Each of these
respondents is engaged in interstate commerce in the sale and ship-
ment of cigar boxes in and to other states of the United States than
the state of Florida. And prior to March 16, 1920 each of said
cigar box manufacturers wasin competition with the others and with
other manufacturers of cigar boxes elsewhere in the United States.

Par. 8. For some years prior to September, 1920, there was a
cigar box factory in Key West, Florida, and there were cigar box
factories in Baltimore, New York, and other cities at a distance from
Tampa, Florida, but the extra cost of securing boxes from such
outside factories, including the cost of freight or express charges and
the difliculties incident to dealing with cigar box manufacturers at a
distance from Tampa, Florida, made it impracticable for Tampa
cigar manufacturers, especially small manufacturers, to depend upon
a supply of cigar boxes from such sources. Subsequent to June
1920 two cigar box manufactorics of small capacities were in operation
in Tampa, Florida, and one small factory in Brunswick, Georgia,
but the boxes made by these factories were not considered by the
cigar manufacturers in Tampa and in the neighborhood thereof as
desirable as the boxes made by the three respondent box manu-
facturers. That tin cans or boxes have been used to a limited extent
in which to pack cigars for shipment and sale in interstate commerce
by cigar manufacturers in Tampa, Florida, and the neighborhood
thereof, when especially ordered for certain dealers, but they have
not been generally looked upon with favor by the trade, nor generally
used unless especially ordered. No tin cans or tin boxes were made in
Tampa for that purpose in the year 1919 and but few in the year 1920.
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Par. 9. (a) To provide boxes for the 417,995,788 cigars manu-
factured in Tampa, Florida, and the neighborhood thereof in 1919
required about 8,340,000 boxes, on an estimated average of 50
cigars to the box. The output of respondent cigar box manufac-
turers in 1919 amounted in the aggregate to 9,349,955 cigar boxes
and there was a surplus in excess of the needs of the cigar manu-
facturers in Tampa, Florida, and the neighborhood thereof, of about
1,000,000 cigar boxes manufactured by respondent cigar box manu-
facturers in 1919. This does not take into account a few million
cigars made in Tampa and the neighborhood thereof which were
packed in tin boxes or cans.

(0) Demand for cigar boxes by cigar manufacturers in Tampa,
Florida and the neighborhood thereof, however, was not uniform
and at times, more especially in the weeks preceding the Christmas
holidays in 1919 there was a delay of several weeks in the filling of
orders for cigar boxes given respondent cigar box manufacturers by
cigar manufacturers in Tampa and the neighborhood thereof.

(¢) Normally it required respondent cigar box manufacturers one
to two weeks to fill an order for cigar boxes, but at times in 1919
there was a delay of from three to six weeks or in exceptional cases
eight weeks in the filling of such orders. Such delay applied more
especially to special orders of special sizes for holiday trade. This
in addition to shortage of labor and to strikes and in face of exceptional
demand, caused orders for holiday goods to remain unfilled until
after the holidays and resulted in their cancellation in some cases.
At the same time, cigar manufacturers in Tampa and the neighbor-
hood thereof, had at all times in 1919 and the first three months of
1920 more orders than they could fill with the labor then available
to them.

Par. 10. The difficulties with labor which were common to all
lines of industry commencing toward the end of 1918 and continuing
in 1919, affected the cigar making industry in Tampa. Some of the
manufacturers operated their establishments on an ‘“open shop”
basis, employing non-union workmen or not restricting their employ-
ees to union members. Other manufacturers did or were willing to
operate on a closed shop ‘basis employing only union members.
Efforts were being made to unionize the industry which efforts were
resisted by certain manufacturers, some of whom organized the
respondent Cigar Manufacturers’ Association. All of those sub-
sequently becoming members subscribed to the policy of the open
shop. These differences of policy among the manufacturers them-
selves and between the manufacturers and their employees, resulted
in strikes and disturbance of industrial conditions. Competition in
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the manufacture and sale of cigars in interstate commerce was re-
solved principally into two groups, the respondent Cigar Manufac-
turers’ Association and the respondents members of said association
and certain non-member manufacturers standing for the open shop
and other non-member manufacturers standing for the closed shop.
Members of both groups were then practically dependent upon the
three respondent cigar box manufacturers for their supply of cigar
boxes which were essential to the business.

Paz. 11. (a) The year 1919 was a time of extraordinary activities
in cigar trade in Tampa and the neighborhood thereof—an activity
probably never before surpassed. Orders for cigars sent the manu-
facturers of said territory were far in excess of those usually received
and far in excess of the ability.of said manufacturers to fill. Especi-
ally was this the case in the latter half of 1919 and just before the
Christmas holidays.

(b) While there was a shortage of labor in the cigar manufacturing
industry in Tampa and the necighborhood thereof, and there were
several local strikes among cigar manufacturers in Tampa and the
neighborhood thereof, and in the ycar 1919 there was some delay in
getting cigar boxes, it was one of the most productive, if not the
most productive yecar experienced by cigar manufacturers in Tampa,
and the neighborhood thereof, and it does not appear that the cigar
business suffered in Tampa in any way in 1919 to any greater extent
than in previous years.

Par. 12. Sometime prior to March 16, 1920 the respondents or
some of them conceived the purpose of controlling the labor situation
and forcing manufacturers to refuse to adopt the closed shop policy
or to abandon it if previously adopted, by concentrating in respond-
ent Cigar Manufacturers’ Association the monoply of sale and dis-
tribution of all cigar boxes then capable of being produced in Tampa
and vicinity and having obtained such monoply the respondent
Cigar Manufacturers’ Association should cut off the supply of boxes
and so cripple the business of any competitor who refused to adopt
and abide by the Association’s open shop policy. Accordingly, there
was o mecting held in the Elks Club house at Tampa, Florida, on
March 16, 1920 which was attended by the oflicers and Directors of
the respondent Cigar Manufacturers’ Association and by the officers or
partners of each of the three respondent cigar box manufacturers,
or the suflicient representative thereof, at which meeting it was
agreed that the respondent Cigar Manufacturers’ Association should
control the disposition of all the cigar boxes manufactured in Tampa,
or vicinity, at a basing price then and there fixed for all boxes pro-
duced and sold by the box manufacturers either at the direction of
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respondent association to its members, or by its consent, to non-
members. This basing price was fixed at 16 cents per box which was
an increase from the previously existing price of 134 cents per box.
This agreement was evidenced by the execution of three written
instruments by and between the respondent Cigar Manufacturers’
Association and each of the respondent cigar box manufactures,
each of whom knew and intended at the time of the execution of said
agreecment, that each several agreement was collateral to the execu-
tion of a similar agreement by the other cigar box manufacturers
and formed a part of a complete arrangement by which complete
control of all cigar boxes produced in Tampa became vested in re-
spondent Cigar Manufacturers’ Association and the price of all cigar
boxes produced in Tampa was increased and stabilized at a uniform
level during the period covered by said agreements.

Par. 13. Each of the three agreements is in the following form
except as to the name and style and address of the cigar box manu-
facturer.

“Tnrs AGrReeMENT made and entered into this 16th day of March, A. D., 1920, by
and between the CicAr MANUFACTURERS’ AssociaTioN of Tampa, Florida, a volun-
tary association the membership of which is composed of manufacturers of cigars at
Tampa, Florida, and immediate vicinity, party of the first part, and Tamra Box
ComraNy, a corporation, of Tampa, Florida party of the sccond part.

“WHEREAS the various members of the party of the first part require in the conduct
of their business large quantitics of cigar boxes, manufactured according to special
abels and designs, and the party of tho sccond part is engaged in business in the city
of Tampa as & manufacturer of such cigar boxes, and—

“Wuereas the available supply of cigar boxes manufactured at Tampa and vicinity
is barely sufficient to supply the requircments of the members of the party of the first
part and it desires to make such agreement as will insure its members securing for the
period herein provided for an adequate supply of such boxes at reasonable prices,

“Now, THEREFORE, in consideration of the premises, as well as the sum of One
($1.00) Dollar by the said partics mutually paid to each other, the said partics do
hereby agree:

“First. The party of the first part will furnish orders for cigar boxes to the party
of the second part to the full capacity of the plant of the party of the second part, and
the party of the second part will make, scll and deliver to the party of the first part
cigar boxes manufactured by the party of the second part, in accordance with such
orders, up to the full capacity of its plant, in the City of Tampa, Florida, beginning
with the date hereof and to the thirty-first day of December A. D., 1920,

‘‘Seconp. The party of the first part will appoint a purchasing agent and will
receive from the various members of the party of the first part orders for cigar boxes
a8 the party of the second part may require from time to time during said period, in
order to keep their cigar box factory operating at full capacity and said orders will be
promptly transmitted by said purchasing agent to the party of the second part, and
by the said party of the second part filled with all reasonable dispatch.

““Tuirp. Bills for boxes so sold and delivered will be transmitted direct by the
party of the second part to the members whose orders are filled and the same will be
charged by the party of the second part upon its books to such members. The party



14 FEDERAL TRADE COMMISSION DECISIONS,

Findings. 5F.T.C.

of the second part may require payment in advance, or security, before filling any
order for any member as to whose financial ability the second party is in doubt.

“FourtH. The prices charged by the party of the second part for cigar boxes so
manufactured, sold and delivered shall be the current prices in effect for similar mer-
chandise in the City of Tampa a8 evidenced by the price list issued by the party of
the second part dated March 15th, 1920; provided that in the event of an increase to
the party of the second part of the cost of labor and materials in producing said mer-
chandise, said prices may be increased by the party of the second part to an amount
not greater than such increased cost of production.

“Frrra. That party of the second part will operate its said plant and manufacture
cigar boxes on orders given through the purchasing agent of the party of the first part
as aforesaid, continuously during the aforesaid period up to the full capacity of the
plant of the party of the second part; provided that in case of destruction of or damage
to the plant of the party of the second part, by fire or other casualty, or inability to
secure raw materialg, after diligent effort, or strikes or labor disturbances, or other
causes beyond the control of the party of the second part, interfering with the pro-
duction of boxes, the said party of the second part shall be excused from the perform-
ance of this contract to the extent only justly attributable to such unavoidable
circumstances,

“Srxta. The party of the second part shall be entitled to fulfill any existing con-
tracts heretofore entered into by it for future delivery of boxes, but otherwise shall
be bound to sell and deliver to the party of the first part, and the party of the first
part shall be bound to furnish box orders sufficient to keep the said plant of the party
of the second part in full operation and to receive of and from the party of the second
part, whether specially needed by the several members of the party of the first part
or not, the entire number of boxes manufactured by the party of the second part as
herein provided during the period aforesaid, and at the expiration of said period the
party of the first part shall have the option, by giving notice in writing of its intention
80 to do not less than fifteen days before the expiration of said period, to extend this
contract and all of its obligations for the term of one year.

‘It being the true intent and meaning of this contract that the party of the first
part has bought of and from the party of the eecond part, and the party of the second
part has sold and will deliver to party of the first part all cigar boxes manufactured
by party of the second part at its plant in the City of Tampa, Florida, between the
date hereof and the 31st day of December, A. D., 1920,

“IN WITNESS WREREOF the party of the first part has caused these prescuts to ba
executed in its name by its President and attested by its Secrctary, and the party of
the second part has also caused these presents to be executed by its President and
attested and its corporate scal affixed by ita Secretary, on the day and year first above
written,

TrE Ci16AR MANUFACTURERS' A8SOCIATION
ofF TaMra, FrLoriDA,

Attest:

Secretary,
Taura Box Coueany,

Attest:

Secretary,
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Par. 14. Said agreements between respondent Cigar Manufac-
turers’ Association, and respondent cigar box manufacturers were
renewed prior to December 31, 1921 by letters from officers of
respondent Cigar Manufacturers’ Association to respondent cigar box
manufacturers, and by letters accepting said renewals.

Par. 15. (a) Before the making of said written agreements,
respondent cigar box manufacturers were in competition with
one another in interstate commerce, but after said agreements, said
respondent box manufacturers sold their products at the uniform
price fixed in said agreements and respondent Cigar Manufacturers’
Association selected or approved the customers of each respondent
box manufacturer, and all real competition between the box manu-
facturers ceased.

(b) Prior to the making of said agreements, for the year 1919,
respondent cigar box manufacturers had outputs as follows:

1. Respondent D. N. Holway and Company....cceveeeeeencncencanennnn 975, 208
2. Respondent Tampa Box'Company.......coeivveveeennss sesraiianaa. 4,818, 606
3. Respondent Weidman, Fi‘sher and Company....ceeeeeecieriacecennans 3, 553, 141

Total.eeeeeecceaercesssaascasssssosasasasnssacssnsencanronnnnnss 9, 346, 955

(¢) After said agreecments were signed and from about March 16,
1920 to April 10, 1921 the outputs of said respondent cigar box
manufacturers were as follows:

1. Respondent D. N. Holway and Company .. .ceeeveurenrcienannnaannas 738,277
2. Respondent Tampa Box Company.....cveveveneereneneissenncearscons 3,789, 630
3. Respondent Weidman, Fisher and Company..coveeveevuvennennannn... 2,802,226

B 0 7 7,330,183

being a falling off for the period above last mentioned as compared
with the calendar year of 1919 of 2,016,772 boxes, or about 21 4/10 per
cent,

(d) The output of respondents cigar box manufacturers for the
year 1919 was approximately the capacity of their plants and such
capacities had not changed materially in 1920.

Par. 16. The respondent cigar box manufacturers curtailed their
production of boxes as above indicated for the period subsequent to
the date of such agreement of March 16, 1920 and did not operate
their plants at full capacity. It does not appear that the curtailment
was due to any of the provisos in paragraph 5 of said agreement as
hereinabove noted. Said respondent Cigar Manufacturers’ Asso-
ciation did not furnish cigar box orders sufficient to keep the plants
of respondent box manufacturers in full operation, nor did respondent
cigar box manufacturers receive from the cigar manufacturers,
whether members of respondent Cigar Manufacturers’ Association

80044°—24—voL 5—3
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or not, orders for the entire number of boxes manufactured by
respondent cigar box manufacturers during the period after the date
of said agreements. Subsequent to the date of said agreements,
respondent cigar box manufacturers did not rely upon the furnish-
ing of orders by respondent Cigar Manufacturers’ Association as
provided for in said agreements but at their own expense continued
to solicit orders as formerly, both within and without Tampa, Florida,
and the neighborhood thereof. But the solicitation and acceptance
of such orders and sales in pursuance thereof were always subject to
the approval of respondent Cigar Manufacturers’ Association. The
refusal of respondent Cigar Manufacturers’ Association to approve
sales to nonmembers, tended to a reduction of accepted orders and
sales of boxes by respondent box manufacturers. But no complaint
or claim for remuneration on that account was made by respondent
cicar box manufacturers and renewals of the agreements were
accepted by them without protest.

Par. 17. Orders for cigar boxes have come to respondent cigar
box manufacturers direct from cigar manufacturers since the sign-
ing of said agreements of March 16, 1920, as they had come before
the making of said agreements; cigar boxes were shipped from the fac-
tories of cigar box manufacturers to cigar manufacturers direct since
the making of said agreements as they had been shipped before the
making of said agreements; cigar boxes sold by repondent cigar box
manufacturers to cigar manufacturers have been paid by said cigar
manufacturers directly to respondent cigar box manufacturers since
the making of said agreements of March 16, 1920 as they had been
paid for before the making of such agreements. DBut respondent
box manufacturers, since the making of such agreements of March
16, 1920 have permitted respondent Cigar Manufacturers’ Associa-
tion through its secretary, to designate to what cigar manufacturers
respondent cigar box manufacturers should sell their cigar boxes and
to what cigar manufacturers respondent cigar box manufacturers
should refuse to sell their cigar boxes.

Par. 18. Said respondent Cigar Manufacturers’ Association as
such is not now and never has been engaged in the manufacture of
cigars; it is not now using and never has used cigar boxes nor dealt
i:} them otherwise than to control their distribution. It has no
cigars to pack nor to market, and never has had any cigars to pack
nor to market in Tampa or elsewhere. It has not now and never
has had a warehouse for the receiving, storing or handling of cigar
boxes. It has never received nor stored, handled nor shipped any
cigar boxes from said respondent cigar box manufacturers, nor has
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, it had any connection with the purchase, sale or distribution of
cigar boxes by said respondent cigar box manufacturers, except
through its secretary to inspect orders coming to the plants of said
respondent box manufacturers and to determine those cigar manu-
facturers whose orders for cigar boxes should be filled by respondent
cigar box manufacturers, and those whose orders should be refused. In
addition, at times, said secretary of respondent Cigar Manufacturers’
Association, has indicated to said respondent cigar box manufac-
turers cigar manufacturers from which they should solicit orders for
cigar boxes and cigar manufacturers from which they should not
solicit orders.

Par. 19. Respondent Cigar Manufacturers’ Association having
acquired through the cooperation of respondent cigar box manu-
facturers, control of the sale and distribution of all the eigar boxes
manufactured in Tampa, was in a position to assure to its members
a competitive advantage over non-members in the conduct of their
business so long as said members conformed to the open shop policy
of respondent Cigar Manufacturers’ Association. And the respondent
Cigar Manufacturers’ Association was likewise in position to place at
a scrious competitive disadvantage all manufacturers of cigars at
Tampa, competitors of its members, who declined to conform to the
open shop policy, by cutting off their supply of cigar boxes from the
manufacturers in that city. This position of advantage to respondent
association and its members was known to respondent cigar box
manufacturers when they executed their several agreements herein-
before set out and was a result intended by each of them.

PaR. 20. Respondent Cigar Manufacturers’ Association employs
and has employed its control of such supply of cigar boxes to deny
to and withhold their necessary supply of boxes from non-members
who are competing cigar manufacturers and who refuse to conduct
their business in the manner prescribed and directed by %aid respond-
ent Cigar Manufacturers’ Association and the members thereof.
In accordance with their agreements respondent cigar box manu-
facturers after the signing of said agreement refused to cigar manu-
facturers not membors of respondent Cigar Manufacturers’ Asso-
ciation, the supply of cigar boxes needed in the business of said
cigar manufacturers and informed them that to secure such a supply
they must join respondent Cigar Manufacturers’ Association, or
must see A. A. Martinez, secretary of said respondent Cigar Manu-
facturers’ Association, and sold cigar boxes only to such purchasers
as were approved by respondent association.

Par. 21. (a) Several cigar manufacturers in Tampa, Florida, and
the vicinity thereof, were forced to join respondent Cigar Manufac-
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turers’ Association in order to secure a supply of boxes necessary in
‘the conduct of their businesses. Jose Garcia, a cigar manufacturer
in Tampa, Florida, engaged in selling and shipping cigars among the
several states of the United States, was told by the secretary of the
Cigar Manufacturers’ Association, after having been refused boxes
from respondent Tampa Box Company, that before he could obtain
any boxes he would have to join said Cigar Manufacturers’ Associa-
tion, that Jose Garcia did join such Cigar Manufacturers’ Association,
and was furnished boxes from the Tampa Box Company, but he
refused to ‘“lockout” or close his shop after the strike in April,
thereby violating one of the Cigar Manufacturers’ Association’s rules
and was expelled from said Association and thereafter was refused
boxes from respondent cigar box manufacturers and respondent
Cigar Manufacturers’ Association. Garcia and DBrothers; Lopez,
Alverez and Company; W. M. Lamb; Otto Reiner; S. Bruno and Com-
pany; and D. Minutel also joined the association because it was
necessary to do so to obtain a supply of boxes. Their supply was cut
off by the respondents, but upon becoming members of the Associa-
tion, their supply was restored. )

(b) Some manufacturers whose supply of boxes was cut off by
respondents were compelled to close their plants for varying periods.
Such were A. C. Jones, cigar manufacturer at Lakeland, Florida;
Jose Garcia, Tampa; Jose Hilgers, Tampa; Armando Gonzalez,
Tampa; Manuel Rodriguez, Tampa; Tierra de Lago Cigar Company.
They declined to join the respondent Association and as non-members
wero deprived of their box supply.

Par. 22. On or about April 14, 1920, a strike of employees occurred
in some of the plants of respondent cigar manufacturers, affecting
about 25 of the members of respondent Cigar Manufacturers’ Asso-
ciation. A week later practically all other members of respondent
Cigar Manufacturers’ Association locked out their employees en-
gaged directly in manufacturing cigars, except some few who were
engaged in packing for shipment the cigars theretofore manufactured.
Thereafter and while non-member manufacturers in Tampa and
vicinity were deprived of the supply of boxes which they needed in
the conduct of their business, respondent cigar-box manufacturers
and respondent Cigar Manufacturers’ Association were solicitine
business from cigar manufacturers outside Tampa, Florida, and thDe
neighborhood thereof, and were selling and shipping Ci"ar'boxes to
cigar manufacturers located in the various states of the I}:nited States
and in the District of Columbia, so that in the year 1920 subsequent
to the signing of said agreement dated March 16, 19‘20: respondent
cigar box manufacturers sold and shipped to cigar manufacturers
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outside of Tampa, Florida, and the neighborhood thereof, a sub-
stantial percentage of the cigar boxes manufactured by respondent
cigar box manufacturers in Tampa during that period—amounting
probably to 40 or 50 per cent of their output. During the months
immediately following said agreement dated March 16, 1920, the
proportion of the output of respondent cigar box manufacturers sold
and shippéd to manufacturers outside of Tampa and the neighborhood
thereof, was much greater than in any previous period. Some of the
outside cigar manufacturers so supplied conducted portions of their
shops as “closed shops” or with union working men, being the
selecting and packing departments of such outside manufacturers.

Par. 23. Subsequent to said strike and “lockout,” respondent
Cigar Manufacturers’ Association directly and indirectly solicited for
membership competing cigar manufacturers in Tampa and the
neighborhood thereof, who had conducted “closed shops’ or em-
ployed union workmen, as a condition precedent to getting the needed
supply of boxes from respondent cigar box manufacturers. A few
competing cigar manufacturers in Tampa and the neighborhood
thereof, who conducted ‘“open shops” or employed non-union work-
men were supplied with cigar boxes by respondent cigar box manu-
facturers with the approval of respondent Cigar Manufacturers’
Association. One Vol Antuono, who was not a member of the
respondent Cigar Manufacturers’ Association, and who was one of
the largest cigar manufacturers in Tampa, Florida, and who conducted
an ‘“open shop” or employed non-union workmen, was supplied
with cigar boxes by respondent cigar box manufacturers with the
approval of respondent Cigar Manufacturers’ Association. Gonzales
and Sanches, a large cigar manufacturer in Jacksonville, Florida,
who was not a member of respondent Cigar Manufacturers Asso-
ciation, conducted “open shops’ or employed non-union workmen,
and was supplied with cigar boxes by respondent cigar box manu-
facturers with the approval of respondent Cigar Manufacturers’
Association. These exceptions were made in favor of a few strong
concerns which conducted their operations on the ‘“open shop”
basis but for some reason did not desire membership in the respondent
association. The manufacturers working on the “ closed shop” basis
were in the main, small concerns, employing relatively few workmen
and with limited resources.

Par. 24. About the middle of July 1920, respondent members of
Cigar Manufacturers’ Association opened their factories and invited
the former employees to return to work on the “open shop” basis.
The strike was declared off in Tampa in the early part of the year
1921, Subsequent to the time that said factories were reopened,
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respondent Cigar Manufacturers’ Association refused to admit some
competing cigar manufacturers of Tampa and the neighborhood
thereof to membership. Such applicants were informed that respond-
ent Cigar Manufacturers’ Association would admit no additional
members until the pending strike was settled, nor would respondent
Cigar Manufacturers’ Association nor respondent cigar box manu-
facturers supply such excluded cigar manufacturers with cigar boxes
necded in their business.

Par. 25. Subsequent to the signing of aaid agreement dated March
16, 1920, respondent Cigar Manufacturers' Association, through one
of its directors, Mr. J. A. Jones, asked George W. Hardee, Manager
of Gonzales and Sanches, a cigar manufacturing corporation in Jack-
sonville, Florida, afliliated with Cuesta, Rey and Company, one of
the members of respondent Cigar Manufacturers’ Association, to use
his influence with the Brunswick Cigar Box Company, a cigar box
manufacturer who had begun business in Brunswick, Georgia, in the
summer of 1920, to have such box manufacturer refuse to sell cigar
boxes to competing cigar manufacturers in Tampa and the neighbor-
hood thereof known as “Buckeyes” (which means small manufac-
turers in the Tampa vernacular) and said manager George W. Hardce
did so use his influence and secured assurance that such course of
action would be pursued by said Brunswick Cigar Box Company,
which did not enter into competition in the sale of cigar boxes in
Tampa during the term covered by said agreements and their re-
newal.

Par. 26. (a) Subsequent to the signing of said agreement dated
March 16, 1920, respondent cigar box manufacturer, Weidman, Ifisher
and Company, refused further to supply cigar boxes needed in his
business to & customer, one Max Smith, up to that time a cigar
manufacturer of Tampa then employing about 45 workmen in the
manufacture of cigars, unless Max Smith would become a member of
respondent Cigar Manufacturers’ Association. Said Max Smith was
at that time selling his cigars to Thompson and Company, a large
mail order house in Tampa, which company caused the cigars so
made by Max Smith to be sent to purchasers residing in the various
states of the United States. Said Max Smith became a member of
respondent Cigar Manufacturers’ Association and for about three
months following March 16, 1920, secured an adequate supply of
cigar boxes from respondent manufacturer, Weidman, Fisher and
Company. )

(b) Subsequently, respondent Weidman, Fisher and Company re-
fused to supply said Max Smith with cigar boxes as theretofore and
informed him that he could get no more boxes without the approval
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of A. A. Martinez, secretary of respondent Cigar Manufacturers’
Association, whom he was advised to see. Subsequently, said Max
Smith was summoned before the oflicers or directors of respondent
Cigar Manufacturers’ Association, and thereafter was expelled from re-
spondent Cigar Manufacturers’ Association, and was then cut off from
the supply of cigar boxes needed in his business and rendered unable
to fulfill his contracts for the manufacture and delivery of cigars.

(¢) Said Max Smith was expelled and his supply of cigar boxes cut
off because he refused to comply with section 7, article 2 of the by-
laws of respondent Cigar Manufacturers’ Association, in substance
requiring each member to permit a committee of the Cigar Manufac-
turers’ Association to inspect his plant and to fix the price which he
should pay his employees for the manufacture of cigars of various sizes.

Par. 27, (a) Sometime after January 1, 1920 and prior to March
16, 1920, respondent members of respondent Cigar Manufacturers’
Association and respondent cigar box manufacturers, combined con-
federated and agreed with one another to unduly hinder competition
in the sale of cigars in interstate commerce and as a means to that
end respondent Cigar Manufacturers’ Association and respondent
cigar box manufacturers entered into certain agreements in writing
dated March 16, 1920, the intent and effect of which agreements was
to give respondent Cigar Manufacturers’ Association full and com-
Plete control of the supply of cigar boxes practically available to the
competitors of respondent cigar manufacturers doing business in
Tampa and the neighborhood thereof. Said control of said cigar
box supply by respondent Cigar Manufacturers’ Association was used
by its officers and directors with the knowledge and consent of its
members for the purpose of, and had the effect of, unduly hindering
the sale of cigars in interstate commerce by making it difficult or
impracticable for the competitors of members of respondent Cigar
Manufacturers’ Association to secure a supply of cigar boxes vitally
necessary in the sale of cigars in interstate commerce and caused
some of said competitors to curtail production of cigars, others to
cease business for varying periods and still others to do business
under a distinct handicap because of the extra expense and the diffi-
culty and inconvenience of securing cigar boxes outside Tampa, Florida.

Par. 28. That prior to the organization of respondent Cigar Manu-
facturers’ Association, and its entering into said agreement dated
March 16, 1920, respondent members of respondent Cigar Manufac-
turers’ Association were in active competition in interstate commerce
with one another, and were then and are now in active competition
with other cigar manufacturers throughout the United States simi-
larly engaged.
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CONCLUSION,

That the practices of said respondents under the conditions and
circumstances described in the foregoing findings are unfair methods
of competition in interstate commerce and constitute a violation of
an Act of Congress approved September 26, 1914, entitled “An Act
to create a Federal Trade Commission, to define its powers and duties
and for other purposes”.

ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commis-
sion upon the complaint of the Commission, the answer of the re-
spondents, the testimony and the evidence, and the Commission hav-
ing made its findings as to the facts with its conclusion that the re-
spondents have violated the provisions of an Act of Congress approved
September 26, 1914, entitled, “An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes,”

It is ordered, That the Cigar Manufacturers’ Association of Tampa,
Florida, Jose Escalante, as President of said Association; Enrique
Pendas, as Treasurer of said Association, and A. A. Martinez, as Sec-
retary of said Association and each of its aforesaid officers as an indi-
vidual, and the Members of said Cigar Manufacturers’ Association of
Tampa, Florida, namely:

Solis Alvarez ‘ Havana-American Cigar Co.
Francisco Arango & Co. Thomas Leon & Co.

Avana Cigar Co. Jose Lovera Co.

M. Alvarez & Co. La Vista Cigar Co.

A. Amo & Co. Jose M. Lopez.

Arguelles, Lopez & Bros,
Ramon Alvarez & Co.
Berriman Bros.

F. Benjamin & Co.

Big Four Cigar Co.
Andres Diaz & Co.
Rafael Espina & Co,
Every Day Cigar Co.
Jose Escalante & Co.
Fernandez Bros. & Co.

Sobrinos Fernandez & Co.

Garcia & Vega.
Perfecto Garcia & Bros.
F. Garcia & Bros. Inc,
Guerra, Diaz & Co.
Maximo Grahn & Son
Henriquez Cigar Co,
Hygiens Cigar Co.
Havatampa Cigar Co.

Lopez, Alvarez & Co.
F. Lozano Son & Co.
Celestino Lopez

J. M. Martinez Co.
Jose Maseda & Co.
Morgan Cigar Co.
Seint Minitol Cigar Co.
Marsicano Cigar Co.
Newman Cigar Co,
M. Bustillo & Co.
Cuesta Rey & Co.
Corral Wodiska & Co.
Maximo Gueta

F. Capitano & Co.
Mulero Cerra Co.
Dulin & Co.

Diaz Raphael & Co,
Demmi Cigar Co.
Telipe DeSoto & Co.
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Y. F. O’'Halloran & Son
Preferred Havana Tobacco Co.
A. M. Perez

Marcelino Perez & Co.

S. Perez & Bro.

Pent & Wright

Pride Cigar Co.

Salvador Rico & Co.
Salvador Rodriguez & Co.
E. Regensburg & Sons.

J. W. Roberts & Son
Wm. J. Seidenberg & Co.
Tl Sidelo Cigar Co.

Order.

M. Stachelberg & Co.
A. Santaella & Co.
South Florida Cigar Co.
San Luis Cigar Co.

San Martin & Leon Co.
Sanchez & Haya Co.
Salvador, Sanchez & Co.
Tampa Best Cigar Co.
Tampa-Cuba Cigar Co.
Tampa Token Cigar Co.
Celestino Vega & Co.

M. Valle & Co.

Wolff Bros. Cigar Co.

28

L. Sanchez & Co.

and said respondent cigar box manufacturers, namely; the Tampa
Box Company, a corporation, D. N. Holway, J. W. Young and J. Van
Roe, copartners under the firm name and style of D. N. Holway &
Company; George F. Weidman, T. D. Fisher and J. A. B. Anderson,
under the firm name and style of Weidman, Fisher & Co., forever
cease and desist—

(1) From entering into any agreement or understanding whercby
control of the entire production of cigar boxes manufactured by
respondents Tampa Box Co., Weidman, Fisher & Co. and D. N,
Holway & Co., is exclusively vested in respondent Cigar Manufac-
turers Association of Tampa, Florida, or its members, and nonmem-
ber cigar manufacturers of cigars are hindered and obstructed in
procuring cigar boxes, and

(2) From ecntering into any agreement or understanding whereby
cigar manufacturers who are not members of respondent Association
are hindered or obstructed in or prevented from purchasing cigar
boxes from the manufacturers thereof upon the same terms and con-

ditions as members of respondent Association, and
" (3) From continuing in force and eflect three certain agreements
by and between respondent Association and respondent cigar box
Mmanufacturers, each dated March 16, 1920, or any extensions or re-
Newals thercof.

It is further ordered, That the respondents within sixty days after
the service upon them of a copy of this order, file with the Commission
& report in writing setting forth in detail the manner and form in which
they have complied with the order to cease and desist hereinbefore
set forth,
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FEDERAL TRADE COMMISSION

.

ALFRED KLESNER, DOING DBUSINESS UNDER THE
TRADE NAME AND STYLE OF SHADE SHOP, HOOPER
& KLESNER. :

COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION 5
OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914,

Docket 696—June 23, 1922,

SYLLABUS.

Where an individual engaged in the manufacture and sale of window shades
under the style of “ The Shade Shop,” carried on his business under said
name, thus advertising it, and displaying the same on his letterheads,
biltheads, windows of his business places, and delivery wagons, so that
said business had come to be well known to the trade and purchasing
public, and the trade name * Shade Shop” had come to mean and signify
to the purchasing public the business owned and operated by him; and
thereafter a competitor, for the purpose of injuring him in his said
business, and securing the same,

(a) Placed upon the windows of its establishment, theretofore jointly occupied
by itself and by sald individual, the sign * Shade Shop,” using the same
slze, style and color of lettering and the same place theredofore used by
said individual for his sign * The Shade Shop”;

(b) Used the words “ Shade Shop ” upon its letterheads and billheads;

(¢) Advertised and listed its business in the telephone directory as * Shade
Shop, Hooper & Klesner”;

(d) Placed upon its delivery trucks the words * Shade Shop, Iooper & Kles-
ner”; and

(e) Decelved and misled customers of said indlvidual who entered its estab-
lishment into believing that its store was that of said individual;

With the result that there was confusion in the trade and customers of said
individual were confused and decelved into purchasing of sald com-
petitor in the mistaken belief that they were dealing with him:

Held, That such simulation of trade name, under the circumstances set forth,
constituted unfair methods of competition.

COMPLAINT.

The Federal Trade Commission, having reason to believe from a
preliminary investigation made by it that Alfred Klesner, doing
business under the trade name and style of Shade Shop, Hooper &
Klesner, hereinafter referred to as respondent, has been and is
now using unfair methods of competition in interstate commerce in
violation of the provisions of Section 5 of an Act of Congress ap-
proved September 26, 1914, entitled: “An Act to create a Federal
Trade Commission, to define its powers and duties, and for other pur-
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poses,” and it appearing that a proceeding by it in respect thereof
would be to the interest of the public, issues this complaint stating
its charges in that respect on information and belief as follows:

Paracraru 1. That the respondent, Alfred Klesner, doing busi-
ness under the trade name and style of Shade Shop, Hooper &
Klesner, is a resident of the City of Washington, District of Colum-
bia, with his office and principal place of business located at the
southeast corner of 12th & H Streets, N. W.,, in said City, engaged
in the business of selling wall paper and window shades throughout
the District of Columbia in direct competition with other persons,
firms, and corporations similarly engaged.

Pagr. 2. That W. Stokes Sammons is a resident of the City of
Washington, District of Columbia, engaged since the year 1907 in
the business of manufacturing and selling window shades through-
out said District of Columbia under the trade name and style of
The Shade Shop which he adopted in 1907 and under which he has
continually carried on and conducted, and is now carrying on and
conducting his said business. That during such period he has owned
and operated stores for the manufacture and sale of window shades
under the name of The Shade Shop at the following locations in
said City of Washington, to wit:

1907-1909 — 1222 H Street NW.

19091910 e oo 813 14th Street NW.

1910-1912 724 11th Street NW.

1912-1914 e 819 15th Street NW.

19141915 Corner of 12th & H Streets NW.
1915-date 733 12th Street NW,

and during all of such period has by advertisements placed in news-
Papers of general circulation throughout the District of Columbia
and by letterheads, billheads, and in city and telephone directories
and by signs prominently displayed upon his windows and various
Places of business and by other means, held himself out to the trade
and general public as The Shade Shop and as such has become, and
is, well known and established to dealers and purchasers of window
shades and the general public in and throughout said District of
Columbia.

_ Par. 3. That in May, 1914, the respondent, Alfred Klesner, then
In partnership with one Harry Iooper, trading as Hooper & Kles-
Ner, and engaged in the business of painters, paperhangers, and
decorators, leased store room located at the southeast corner of 12th
and I Streets NW., in the City of Washington, District of Colum-
bia, renting one-half of said store to the said W. Stokes Sammons,
Wwho occupied and used the same for the manufacture and sale of
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window shades, neither the said respondent nor the said Hooper
being then or theretofore engaged in selling window shades and the
said Sammons utilized one of the two show windows to said store to
display window shades, having his trade name THE SHADE
SHOP prominently displayed thereon; that thereafter, to wit, in
November, 1915, said Sammons meved his business to a store room
located two doors south on 12th Street, to wit, No. 733 12th Street
NW., in said City of Washington, where he has ever since and is now
carrying on and conducting his business under the trade name of
The Shade Shop.

Par. 4. That the respondent, Alfred Klesner, at the time of such
removal as aforesaid, refused to permit the said Sammons to remove
his sign “The Shade Shop” from the show window and premises
at 12th & H Streets NW., in said City of Washington and there-
after erased and removed the word “ The” from said signs and pro-
ceeded to engage in the business of manufacturing and selling win-
dow shades and ever since has manufactured and sold and is now
selling and offering to sell window shades to the general public
under the trade name and style of Shade Shop, Hooper & Klesner,
at and in that portion of the said store room formerly occupied by
the said Sammons, trading as “ The Shade Shop” and the respond-
ent, Klesner, having dissolved his partnership with the said Hooper
in the year 1919 has ever since carried on and conducted his business
as aforesaid and ever since November, 1915, has left the sign “ Shade
Shop ” upon the said premises at the corner of 12th & H Streets
NW.; has carried the sign Shade Shop on the side window of an
auto truck owned and operated by him; has caused and permitted
the telephone directory for the City of Washington to list his busi-
ness as Shade Shop, Hooper & Klesner, and by other means has ad-
vertised and held his business out to the trade and general public as
Shade Shop. That the eflect of such simulation and appropriation
of name has been, and is, among others—

(a) to confuse the trade and general public and to cause cus-
tomers and prospective custorners of the said Sammons to trade
and deal with the respondent in the belief that they were trading
and dealing with the said Sammons.

(d) to mislead and deceive the trade and general public into the
erroneous belief that The Shade Shop owned and operated by the
said Sammons, at 733-12th Street, N. W., in the City of Washington
is identical with and the same as that of Shade Shop, owned and
operated by the respondent, at the southeast corner of said 12th &
II Streets, N, W,
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Par. 5. That within the four years last past representatives and
employees of apartment houses and hotels in the city of Washing-
ton, District of Columbia, who have been instructed by their em-
ployers to go to The Shade Shop, meaning thereby the store con-
ducted by the said Sammons and purchase window shades, have
been confused by the sign Shade Shop upon the respondent’s store
and upon inquiring of respondent’s clerks if their employers pur-
chased window shades at this store have been told and led to be-
lieve by such clerks that they did, when in truth and in fact, such
employers dealt with the said Sammons; that such statements were
false and misleading and were calculated and designed to and did
cause such representatives of apartments and hotels to purchase
window shades from the respondent, thereby diverting such sales
from the said Sammons.

REPORT, FINDINGS AS TO THE FACTS, AND ORDER.

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, entitled “ An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes,”
the Federal Trade Commission issued and served a complaint upon
the respondent, Alfred Klesner, trading under the name and style
of Shade Shop, Ilooper & Klesner, charging him with the use
of unfair methods of competition in commerce, in violation of the
provisions of said Act. The respondent, Alfred Klesner, trading as
Hooper & Klesner, entered his appearance by his attorney, Clarence
R. Ahalt, and having filed his answer herein, hearings were had and
evidence was thereupon introduced in support of his answer before an
examiner of the Federal Trade Commission theretofore duly ap-
pointed, and thereupon this proceeding came on for final hearing,
and the Commission, having heard argument of counsel and havmg
duly considered the record, and leing now fully advised in the
premises, makes this its ﬁndmas as to the facts and conclusion:

FINDINGS AS TO TIE FACTS.

Paracrapu 1. That the respondent, Alfred Klesner, doing busi-
ness under the trade name and style of “Shade Shop—Hooper &
Klesner,” is a resident of the City of Washington, District of Colum-
bia, with his office and principal place of business located at No.
929 H Street, NW.,, in said City of Washington, engaged in the
business of selling wall paper and window shades and doing paint-
ing and decorating work throughout the District of Columbia, in
direct competition with other persons, firms and corporations simi-
larly engaged.
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Par. 2. That W, Stokes Sammons is a resident of the City of
Washington, District of Columbia, and engaged exclusively, since
1901, in the business of manufacturing and selling window shades
throughout the said District of Columbia and in near-by towns in
States adjoining said District, under the trade name and style of
“The Shade Shop,” which trade name was adopted and used Ly him
in the year 1901, since which time he has continuously carried on and
conducted his said business under said trade name, and is now so
carrying on and conducting his said business, and is now, and has
been during all of this period the sole and only person, firm or cor-
poration in the District of Columbia dealing in window shades under
the trade name of The Shade Shop.

Par. 3. That during the period above mentioned, the said Sam-
mons operated stores for the manufacture and sale of window shades
under the said trade name of “The Shade Shop,” at the following
locations in said City of Washington, District of Columbia, to
wit:

1901-1902 910 E Street, NW

1903 1649 K Street, NW

1004 e 1403 New York Ave,, NW
1000 TONT e 813—14th St, NW

1907 1909 e 2222 1 Street, NW
1900-1910 - e 813—14th St,, NW
1010-1912 e 724—11th St., NW
1012-1014 o e §19—15th St.,, NwW
1914-1010 e S, I3, Cor, 12th & IT Sts., NW
1915-1920 e 733—12th St., NW
1020-1921_____ ——— 820—13th St., NW

Par. 4. That during all of said period, since the year 1901 to the
present time, the said W. Stokes Sammons, in conducting his said
business, has held himself out to the trade and to the public gen-
erally as “ The Shade Shop,” by advertisements placed in the lead-
ing newspapers published and circulated in the District of Colum-
bia, in the Evening Star, the Washington Post, Knights of Colum-
bus Bulletin, Trade Unionist, in the telephone directory of the said
District, and by his letterheads, billheads, and by means of signs
prominently displayed on the windows of his several places of
business, and on his delivery wagons; and his business as a manu-
facturer and dealer in window shades under such trade name has
become established and is well known to dealers in and purchasers
of window shades, and to the general public in and throughout the
District of Columnbia, and in towns of the State of Maryland and
Virginia adjacent thereto, and the trade name, “ The Shade Shop,”
through these twenty-one years of usage has come to mean and
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does mean and signify to the window shade buying public, the
shade business owned and operated by the said W. Stokes Sammons.

Par. 5. That during the month of May, 1914, the respondent,
Alfred Klesner, together with his then partner, one Harry Iooper,
leased a certain store room and premises at the southeast corner of
12th and I streets, NW, in the City of Washington, D. C.; and
thereafter, to wit: on the 14th day of May, 1914, the said Hooper
and the said Klesner entered into a written lease with said W.
Stokes Sammons, by the terms and conditions of which they sublet
one-half of the store room and one-half of the cellar upon said
premises to Y, Stokes Sammons, trading as “ The Shade Shop,”
for a period of two years, at the monthly rental of $41.66; that
under and by the terms and provisions of this lease, the said Sam-
mons was to have the right to carry on and conduct his said busi-
ness in and upon the said premises and to place his signs upon the
windows of the store room; and the said Sammons did, thereafter,
establish his shade business in one-half of the store room, and placed
his sign, “ The Shade Shop,” upon the windows of the store room
facing both 12th and H Streets. And it was further agreed by
and between the respondent and his then partner, Iooper, and the
said Sammeons, that all of the shade business which might come to
this store room at the southeast corner of 12th and II Streets, was
to belong to the said Saummons; that at this time, respondent, Alfred
Klesner, was not and never had been engaged in the business of manu-
facturing or dealing in window shades, other than receiving occa-
sional orders given to his employees engaged in wall papering and
decorating work, which orders were turned over to the said W, Stokes
Sammons, or some other shade dealer who filled the orders and gave
the respondent his commission, or, as he termed it, his “ rake-off.”

Par. 6. That under the aforesaid arrangement the respondent,
Alfred Klesner, and his then pariner, Harry Hooper, continued to
carry on their business of decorating and paper hanging in one-half
of the said store room, and W. Stokes Sammons continued to carry
on his shade business under the trade name of “The Shade Shop”
in the other half of the premises until November, 1915, when the
business of the said Sammons had increased until his annual gross
sales amounted to over $60,000 and he deemed it necessary and ad-
visable to have a store room of his own; whereupon he notified the
respondent, Alfred Klesner, that he had leased the store room on
the premises at 733 12th Street, NW., in the City of Washington,
D, C., and that he would, in the near future, remove his business to
§&id premises; thereafter, to wit, on the morning of the last Sunday
In November, 1915, the said Sammons, in company with one of his
employees, went to the said store room at the southeast corner of
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12th and H Streets, NW., for the purpose of removing his goods and
chattels to his new location. That Sammons had paid to the re-
spondent his rent for the month of November, 1915, which was due
and owing under the terms and provisions of the aforesaid lease,
and in so entering upon the premises on the morning in question
Sammons was not in any way a trespasser. The respondent, Alfred
Klesner, was in the store room at the time and made no objection
whatsoever to Sammons or his employee removing the goods and
chattels of Sammons, until they started to remove from the windows
of the store room the sign “ The Shade Shop ”; whereupon the re-
spondent, Alfred Klesner, walked to the front of the store, drew a
deadly weapon, to-wit, a revolver, upon Sammons and his employee
and ordered them to cease removing the signs from the store win-
dows; whereupon Sammons withdrew from the premises and called
a policeman, who placed the respondent, Klesner, under arrest and
took him to the police station, after which Sammons and his em-
ployee continued to remove and efface his signs from the windows
of the store room, and removed all his goods and chattels to his new
store room, where he continued to conduct and operate his business
under the trade name “The Shade Shop.,” That the respondent,
Alfred Klesner, did not at this time make, nor had he at any time
prior thereto made, any claim or demand of any kind or character
whatsoever upon the said Sammons for and on account of any
alleged failure on the part of the said Sammons to continue to
occupy this store room at the corner of 12th and II Streets, as a
subtenant, and to pay the monthly rental as provided in the said
lease for the remainder of the term thereof.

Par. 7. That respondent, Alfred Illesner, incensed and angered
at Sammons because of his arrest and the circumstances connected
with the removal of Sammons®sign as aforesaid, has refused to speak
to Sammons since said trouble in the store room above referred to,
and has during all this period continued this attitude of hatred and
malice towards Sammons, so that immediately after Sammons had
removed his business, as aforesaid, respondent, Klesner, conferred
with his then partner, Harry Hooper, and it was decided that they
would immediately enter upon the business of dealing in window
shades, and that they would go after and get the window shade
business and trade which had been built up ‘on this corner and in
this store room by the said W. Stokes Sammons, trading under the
name of “The Shade Shop”; and in pursuance of this plan and
policy and with the further purpose of injuring che said W. Stokes
Sz}mmons, the gespondent and his said partner placed upon the two
windows of their store room the sign “ Shade Shop,” using the same
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size, style and color of lettering, and in the same place as that of
the sign “The Shade Shop ” used theretofore by the said Sammons;
and in furtherance of this plan they also placed upon their letter-
heads and billheads the words “ Shade Shop,” and caused the Chesa-
peake & Potomac Telephone Company, operating in the said Dis-
trict of Columbia, to have them listed in its telephone directory
under the name and style of * Shade Shop, Hooper & Klesner,” and
respondent has carried and is now carrying an advertisement in said
telephone directory in which he advertises and holds himself out
to the trade and the general public as “ Shade Shop, Hooper & Iles-
ner,” and respondent is now suffering and permitting said telephone
company to list his business in its telephone directories under the
trade name “ Shade Shop”; and respondent also placed upon his
delivery trucks the sign, “ Shade Shop, Hooper & Klesner.” That
the said Sammons continued to operate and conduct his business at
733 12th Street until the year 1920, when he removed to his present
location at 820 13th Street NW., in the City of Washington, D. C.,
and the respondent, Alfred Klesner, continued to operate his busi-
ness at the said southeast corner of 12th and II Streets until some
time in the early part of the year 1921, and there has been consider-
able confusion in the trade, and customers who have known or heard
of “ The Shade Shop,” as conducted and carried on by the said Sam-
mons, and who desired to purchase window shades therefrom, have
been confused and deceived by the sign “Shade Shop,” used as
aforesaid by the respondent, and have gone to the store room of the
respondent and there purchased window shades of him in the mis-
taken belief that they were dealing with the said W. Stokes Sam-
mons; and that on certain occasions, when customers had entered
respondent’s store and made specific inquiries as to whether this was
the store room operated by the said Sammons, they were deceived
by the employees of the respondent and were led to believe that it
was the store room and the location and place of business of the
said W, Stokes Sammons, when, in truth and in fact, the said Sam-
mons was operating and conducting his business under the name of
“The Shade Shop,” at 723 12th Street NW., as aforesaid. That the
use of the term “ Shade Shop” by the respondent in the listing and
advertising sections of the telephone directory has caused and is
causing similar confusion to the window shade purchasing public
throughout the District of Columbia, and the respondent, Alfred
Klesner, is now carrying such paid advertisement in the said tele-
Phone directory, and suffering and permitting the said telephone
tompany to list his business under the trade name of “ Shade Shop”
out of spite to said Sammons, with the purpose and intent to injure
his said competitor in his window shade business.
80044°—24—vorL 5——4%



32 FEDERAL TRADE COMMISSION DECISIONS.
Order. 8F.T.C.

CONCLUSION.

That the methods of competition set forth in the foregoing find-
ings as to the facts, and each and all thereof, under the circum-
stances therein set forth, constitute unfair methods of competition
in commerce in the District of Columbia, in violation of the pro-
visions of Section 5 of the IFederal Trade Commission Act, approved
September 26, 1914, entitled “An Act to create a Federal Trade
Commission, to define its powers and duties, and for other purposes.”

ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commis-
sion upon the pleadings and the testimony and evidence received by
an examiner duly appointed by the Commission, and the argu-
ments of counsel for the respondent and for the Commission, and
the Commission having made its findings as to the facts and its
conclusion that the respondent has violated the provisions of an
Act of Congress approved September 26, 1914, entitled, “An Act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes,” which said report is hereby referred to and
made a part hereof; Now, therefore

1t is ordered, That the respondent, Alfred Klesner, his servants,
agents and employees cease and desist from

Using the words “ Shade Shop ” standing alone or in conjunction
with other words as an identification of the business conducted by
him, in any manner of advertisement, signs, stationery, telephone or
business directories, trade lists or otherwise.

1t is further ordered, That the respondent, Alfred Klesner, within
thirty days from the date of service of this order upon him file with
the Commission a report, setting forth in detail the manner and
form in which he has complied with the order of the Commission
herein set forth.
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FEDERAL TRADE COMMISSION
v,
THE HENKEL-CLAUSS COMPANY,

COMPLAINT IN THE MATTER OF TIIE ALLEGED VIOLATION OF SECTION 6§ OF
AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914,

Docket 802—June 23, 1922,
SYLLABUS.

Where razors of high quality had long been made in Sheffield, England, and
the word * Sheflield” when applied to cutlery had come to mean to the
trade and purchasing public cutlery of good quality there made; and
thereafter a corporation engaged in the manufacture and sale of razors at
Fremont, Ohlo, with a capacity to mislead and deceive the purchasing
public,

(a) Sold razors of domestic manufacture stamped * Sheffield” without any
other marks to show the true place or origin;

(b) Sold razors, for which it charged from $4 to $5 per dozen, packed in indi-
vidual containers bearing the legend, * Price $3.00 Special Quality, Fully
Warranted,” the fact being that said razors were neither of special qual-
ity nor fully warranted, and that sald marked price was a fictitious and
misleading price greatly In excess of the usual retatl price of such razors:

Held, That such misbranding, and such misrepresentation of price, under the
circumstances set forth, constituted unfalr methods of competition,

COMPLAINT,

The Federal Trade Commission, having reason to believe from a
Preliminary investigation made by it that The Henkel-Clauss Com-
pany, hereinafter referred to as the respondent, has been and is
using unfair methods of competition in violation of the provisions
of Section 5 of an Act of Congress approved September 26, 1914,
entitled “An Act to create a Federal Trade Commission, to define its
powers and duties, and for other purposes,” and it appearing that a
Proceeding by it in respect thereof would be to the interest of the
publie, issues this complaint, stating its charges in that respect
on information and belief, as follows:

Paracrarir 1. That the respondent is a corporation organized
and existing under the laws of the State of Ohio, with its principal
place of business at Fremont, in said State.

Par. 2. That respondent is engaged in the business of manufactur-
ing and selling cutlery, including razors, and causes commodities
sold by it to be transported to the purchaser thereof from the State
of Ohio through and into other States of the United States, and
carries on such business in direct, active competition with other
Persons, partnerships and corporations similarly engaged.
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Par. 3. That respondent, in the course of its business as described
in Paragraph 2 hereof, sells to jobbers and retailers at prices rang-
ing from $4.00 to $5.00 per dozen, razors which are defective or other-
wise unsuitable for the market, packed singly in cases, which said
cases bear labels on which are printed a false and fictitious proposed
resale price, to-wit, $3.00, and the words “ Special Quality, Fully
Warranted,” which said words also are false; that said false and
fictitious price, and said false words are calculated to and do mis-
lead and déceive the purchasing public into the belief that a high-
grade razor is contained in said case, notwithstanding said razors are
sold to the public at a much lower price than $3.00.

Par. 4. That respondent further, in the eourse of its said business,
manufactures and sells razors which are defective or otherwise unsuit-
able for the market, upon which is imprinted the word “ Sheflield,”
without any marks to show the true place of origin of said razors;
that razors of high quality have been manufactured in large quan-
tities in Sheflield, England, for a long period of time, and the word
“ Sheffield,” when used in connection with cutlery, has come to be
understood by the trade and the purchasing public as indicating that
such cutlery was made in Sheffield, England, and is of good quality;
that the use by the respondent of the word “Sheffield,” as afore-
said, on razors of inferior quality made in the United States by
respondent, which razors are defective and unsuitable for the mar-
ket, is calculated to, and does, mislead and deceive the purchasing
public, and is so used by respondent to enable the dealers selling
such razors at retail to pass off an inferior grade of razors as and
for razors of good quality made in Sheflield, England.

:.PAR. 5. That by reason of the facts recited, the respondent is
using an unfair method of competition in commerce within the
intent and meaning of Section 5 of an Act of Congress entitled % An
Act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes,” approved September 26, 1914.

REPORT, FINDINGS AS TO THE FACTS, AND ORDER.

Pursuant to the provisions of an Act of Congress approved Sep-
tember_QG, 1914, the Federal Trade Commission issued and served a
?omp.llau.lt upon the respondent, The Henkel-Clauss Company, charg-
Ing it with unfair methods of competition in commerce in v;olnti:n
of the provisions of said Act.

The responde.nt, The Henkel-Clauss Company, having entered its
appearance l?y 1ts attorneys, Culbert & Culbert, and filed jts answer
herein, denying certain allegations of the complaint and admitting
others, and having made and filed herein a stipulation as to th:
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facts wherein it is agreed that the Commission may take the
statement of facts contained in such stipulation, as the relevant, ma-
terial facts of this proceeding, and proceed further upon the com-
plaint, answer and stipulation, to make its report, stating its findings
as to the facts and its conclusion, and enter its order disposing of
the proceeding; the right to file briefs or make oral argument being
waived, .

Thereupon this proceeding came on for final hearing, and the
Commission, having considered the complaint, the answer thereto
and the stipulation as to the facts, and being fully advised in the
premises, makes this its findings as to the facts and conclusion:

FINDINGS AS TO TIHE FACTS.

Paracrapm 1. That the respondent, The Henkel-Clauss Company,
is a corporation organized under the laws of the State of Ohio, with
its principal place of business at Fremont, in said State; that
respondent was originally incorporated in 1906 as the Henkel Com-
pany, and in 1919, by amendment of its charter, its name was
changed to The Henkel-Clauss Company.

Par. 2. That the respondent at all times since its organization
has been engaged in the business of manufacturing and selling
shears, manicure sets, razors, and other articles, causing same to
be transported to the purchasers thereof, from the State of Ohio,
through and into other States of the United States and to foreign
countries, in due course of commerce among the several States and
foreign nations.

Par. 3. That on or about May 1, 1919, respondent purchased and
took over all of the assets and property of the Clauss Shears Com-
bany, a corporation with principal place of business at Fremont,
Ohio, which corporation had therctofore been manufacturing and
selling cutlery of various kinds, including razors; that among the
Property so purchased by respondent and thereafter resold by it,
was a small quantity of razors upon which were imprinted the words
“ Sheflield ” without any other marks to show the true place of origin
of same, and which razors respondent assumed and believed had been
manufactured in Sheflield, England, and imported by said Clauss
Shears Company, but which razors were of domestic manufacture.

Par. 4. That razors of high quality have been manufactured in
Sheflield, England, in large quantities for a long period of time
and the word “ Sheflield,” when used in connection with cutlery,
has come to be understood by the trade and purchasing public in
the United States, as indicating that such cutlery was made in
Sheflield, England, and is of good quality, and the sale of cutlery
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made in America upon which the word “ Sheffield ” is imprinted
has the capacity or tendency to mislead and deceive the purchasing
public.

Par. 5. That further among the property purchased from the
Clauss Shears Company, as set forth in Paragraph 3 hereof, were
razors of various grades and patterns and razor blades upon which
respondent thereafter fitted handles; that some of said razors, when
so purchased, were packed singly in cases upon which were printed
“DPrice, $3.00. Special Quality, Fully Warranted,” and the re-
mainder of such razors were packed by respondent in cases which
were also acquired from said Clauss Shears Company, upon which
cases were also printed “Price $3.00, Special Quality, Fully War-
ranted ”; that such razors were in odd lots, some being of good qual-
ity and others seconds or defective and unsuitable for the general
trade; that such razors were not listed for sale by respondent in its
catalog, but were closed out in job lots at special prices ranging
from $4.00 to $5.00 per dozen, some of which razors were sold and
transported to dealers in New York, N. Y.; that such razors, packed
as aforesaid, were all disposed of by respondent about one year prior
to the issuance of the complaint herein, and since said time no sales
under similar circumstances have been made by respondent.

Par. 6. That the razors sold by respondent, as set out in Para-
graph 5 hereof, were not of special quality and were not fully war-
ranted, and the price noted on the containers thereof was fictitious
and misleading and greatly in excess of the fair market value of
such razors in the regular course of retail trade, and the printed
matter on the containers of such razors had the capacity or tendency
to mislead and deceive the purchasing public as to the quality or
value of such razors.

CONCLUSION,

That the practices of the said respondent, under the conditions and
circumstances described in the foregoing findings, are unfair methods
of competition in commerce among the States and with foreign
nations, and constitute a violation of Section 5 of the Act of Con-
gress approved September 26, 1914, entitled, “An Act to create a
Federal Trade Commission, to define its powers and duties, and for
other purposes.”

ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission, the answer of the
respondent, and a stipulation as to the facts, and the Commission
having made its findings as to the facts, with its conclusion, that
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the respondent has violated the provisions of the Act of Congress
approved September 26, 1914, entitled “ An Act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes,”

Now, therefore, it is ordered, That the respondent, The Henkel-
Clauss Company, its oflicers, directors, agents, representatives, serv-
ants and employees, cease and desist, from directly or indirectly—

Selling or oflering for sale, razors or other cutlery upon which is
etched or otherwise imprinted the word “Sheflield,” as a brand
name, label, trade-mark or trade name, or as a part thereof, unless
the blades or cutting part of such cutlery or the steel from which
same is made, be manufactured in Sheffield, England.

Selling or offering for sale in interstate or foreign commerce,
razors bearing upon the containers in which same are packed,
fictitious and misleading price marks greatly in excess of the prices
at which such razors sell in the usual course of retail trade.

Selling or offering for sale in interstate and foreign commerce,
razors of inferior quality, seconds, or razors for any reason un-
suitable for the general trade, packed in containers upon which are
printed the words “ Special Quality. Fully Warranted,” or words
of like import.

It is further ordered, That the respondent, within sixty (60) days
after the date of the service upon it of this order, file with the Com-
mission a report in writing setting forth in detail the manner and
form in which it has complied with the order to cease and desist
hereinbefore set forth,
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FEDERAL TRADE COMMISSION

v.

S. E. J. COX ET AL.

COMPLAINT IN THE MATTER OF TIIE ALLEGED VIOLATION OF SECTION §
OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914,

Docket 402—June 24, 1922,
SYLLABUS.

Where concerns organized for the purpose of dealing in oil and ofl stocks,
and where two individuals, promoters, organizers, stockholders and officers
of said concerns, in advertising for sale their stocks, separately and in
conjunction with one another,

(a) TFalsely represented that one of sald concerns had producing wells in
the best part of the shallow territory of a well known oil producing
section, that said wells adjoined some of the oldest and best producers
of sald section, and that it had leases In the midst of sald section's
most prolific deep well gusher district;

(b) Falsely represented that some of sald concerns owned or had the use
of an instrument, device, or formula by means of which they could locate
and had located oil beneath the surface of the earth;

(c) Falsely represented that one of said concerns had brought in a 30,000
barrel gusher on a certaln lease, the fact belng that sald gusher was
brought in by another company in which none of them had any interest
and that sald concern had no Interest in the particular portion of the
aforesaid lense on which said gusher was developed

(d) Falsely represented that 10 per cent of the production from the rich pro-
ducing propertles of sald concern would be placed in a special fund to
pay purchasers of the stock $2 for every $1 Invested, displaying in con-
nection with such advertisement plctures of a lake of oll described as the
production of the aforesaid gusher from * Lucky Cox’s ” property;

(e) Falsely represented that sald concern had obtained a lease in a certain
well known oil field;

(7) Falsely represented in a monthly magnzine called “Truth,” which they
published without disclosing their connection therewith, that successful
producing properties of several companies operating in the Burkburnett
and Ranger oil flelds were being organized into a large company under one
head, for the purpese of economy and cfficlency, and that the new com-
pany, one of the aforesald concerns, had sufficlent producing property at
Burkburnett to enable it to pay a dividend of 2 per cent per month on
all stock issued at the time of organization;

(g) Falsely represented that the aforesald producing property was situated
in the heart of the Burkburnett field, and that oil therefrom was flowing
into the said concern’s tank in suflicient volume to pay easily 4 per cent
a month, although only 2 per cent would be pald until more production
was secured;

(h) Widely advertised the payment of dividends by sald concern, the fact
belng that the moneys so pald were pald out of funds pot properly avail-
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able therefor and that said concern had no income properly applicable
to dividend purposes,

() IFalsely represented that said coucern’s operations included the purchase
of a refinery with a capacity of 2,500 barrels per day, to be Increased to
6,000 barrels as goon as siid refinery was taken over, the fact being that
the capacity of the same was only 1,500 barrels when in good repair, and
that its condition was such during the time owned by said concern thwt
its output was limited to 750 or 800 barrels per day;

With the effect of misleading and deceiving the public and of injuring com-
petitors in the sale of other securities:

Held, That such false and misleading advertising, under the circumstances set

forth, constituted an unfair method of competition.

COMPLAINT.

The Federal Trade Commission, having reason to believe from a
preliminary investigation made by it that S. . J. Cox, whose given
name is to the Commission unknown, Prudential Oil & Refining
Company, Prudential Trust & Securities Company, General Oil
Company, (Mrs.) N. E. Cox, whose given name is to the Com-
mission unknown, and Napoleon Hill, hereinafter referred to as the
respondents, have been and are using unfair methods of com-
petition in interstate commerce in violation of the provisions of
Section 5 of an Act of Congress approved September 26, 1914, en-
titled “ An Act to create a Federal Trade Commission, to define its
powers and duties, and for other purposes,” and it appearing that a
proceeding by it in respect thereto would be to the interest of the
public, issues this complaint stating its charges in that respect on
information and belief as follows:

Paracrarir 1. That the respondent S. E. J. Cox is a resident of the
State of Texas with his principal office and place of business in
the City of Houston, in said State; that the said S. E. J. Cox for
several years last past has been engaged and is now engaged in the
promotion of the respondent companies, the Prudential Oil & Re-
fining Company, the Prudential Trust & Securities Company and
the General Oil Company, and various other associations and or-
Zanizations; that the said respondent claims and has claimed that
the purposes of promoting the said respondent companies was and
i3 that of creating organizations for the development and pro-
Mmotion of oil wells on oil leases located generally in the Mid-Conti-
Dental and Gulf Oil Fields; that the respondent companies, Pru-
dential Oil & Refining Company and the General Oil Company are
Promotions organized and being organized for the purpose of de-
veloping oil wells in said fields; that the respondent the Prudential
Trust & Securities Company is a corporation organized for the pur-
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pose of holding and selling stock and shares of these said oil
companies and other organizations and associations.

That the respondent, the Prudential Oil & Refining Company, is a

common law corporation or association organized in the year 1917
in the City of Chicago, in the State of Illinois, with a capital stock
of $3,000,000, having a par value of $1 per share; that the capital
stock of the said company was later increased to $10,000,000, having
a par value of $1 per share; that at the time of its organization the
principal office and place of business of the company was in the City
of Chicago, in the State of Illinois, and that about January, 1918,
the principal office and place of business was transferred to the City
of Houston, in the State of Texas, in which City the respondent now
has its principal office and place of business; that the president of
the respondent, the Prudential Oil & Refining Company, is S. E.
J. Cox.
_ That the respondent, the Prudential Trust & Securities Company,
was organized in the State of Delaware, in 1916, under the name
Prudential Securities Company and that subsequently the corporate
title was changed to Prudential Tryst & Securities Company; that
it is now existing under and by virtue of the laws of the State of
Delaware; that its present principal office and place of business is in
the City of Houston in the State of Texas; that the respondent S, E.
J. Cox is the president of the same; that the activities of said re-
spondent are largely confined to promoting new organizations and -
associations.

That the General Oil Company, formerly known as the Texas
Ranger Oil Company, is a pre-organization association with head-
quarters in the City of ITouston, in the State of Texas; that the same
is being promoted by respondent S. TB. J. Cox and his associates
partly through the respondent, the Prudential Trust & Securities
Company, which company is selling the stock thereof; that the
capitalization of the said respondent, General Oil Company, is to be
$750,000 divided into shares of the par value of $10 each; that the
officers of the said company are to be respondent S. E. J. Cox, presi-
dent, G. Aven and L. B. House, whose given names are to the
Commission unknown; that G. Aven and L. B. House are employees
of respondent S. E. J. Cox; that the headquarters of the pre-organi-
zation association are in the City of Houston, in the State of Texas.

That the present address of each of the said respondents is 212
Scanlan Building, Houston, Tex.

That the respondent, N, E, Cox, is the wife of the respondent S. E.
J. Cox; that she has been associated with S, E. J Cox in the promo-
tions and undertakings above described; that her residence is in the
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City of Houston, State of Texas; that respondent, Napoleon Hill,
has been in the employ of the respondent S. E. J. Cox and the re-
spondent companies and associations at a salary of $5,000 per year
as advertising agent for said respondents; that the said respondent
professes to be an expert psychologist and has a school of applied
psychology and advertising in the City of Chicago, and also pub-
lishes there a magazine called “ Hill’s Golden Rule.”

Par, 2. That respondents S. E, J. Cox, N. E, Cox, Napoleon Iill
and the Prudential Trust & Securities Company for themselves and
in behalf of the respondent oil companies and other companies and
associations in the conduct of the business of promoting the respond-
ent oil companies and the various other unnamed companies and as-
sociations and in advertising for sale and selling stock of the same,
and in inducing and procuring subscriptions for stock of said com-
panies and of other companies promoted by these respondents, and
in selling such stock have procured such subscriptions to stock and
purchasers for stock from various persons, firms corporations and
copartnerships in various States of the United States; that numerous
letters and circulars and much advertising matter have been distrib-
uted through the mails by and on behalf of said respondents in
various States of the United States; that many such stocks and sub-
seriptions for such stock have been sold to various persons, firms,
corporations and copartnerships in various States of the United
States and that the same have been transported from the City of
Chicago, in the State of Illinois, and from the City of Ifouston, in
the State of Texas, and from various other places to the purchasers
thereof, located in other States than in the States from which they
were sent; that in the conduct of their said business as aforesaid the
respondents, S. E. J. Cox, N, E. Cox, Napoleon Hill and Prudential
Trust & Securities Company have carried on a constant current of
trade and commerce between various states of the United States in
competition with numerous other persons, firms, corporations and
copartnerships engaged in the sale and distribution of various stocks
and securities.

Par. 3. That the respondent, S. E. J. Cox for himself and on be-
half of the respondent oil companies, the Prudential Oil & Refining
Company and the General Oil Company and on behalf of the Pru-
dential Trust & Securities Company, and while acting as president
and agent of such respondents and in the line of his duties as such
DPresident and agent, and the respondent, the Prudential Oil & Re-
fining Company and Prudential Trust & Securities Company and
the General Oil Company through their president and agent S. E. J.
Cox, and the respondents N. E. Cox and Nupoleon IIill for themselves
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and in conjunction with and on behalf of their principals as afore-
said, all and each with the effect of stifling and suppressing compe-
tition and injuring competitors engaged in the sale and distribution
of stock subscriptions and stocks and securities and other interests,
and with the effect of deceiving and: defrauding the public and par-
ticularly that portion of the public who bought or contracted for
stock subscriptions or stocks and securities in the respondent oil
companies and other companies and associations as aforesaid, and
with the effect of causing such purchasers and contractors of pur-
chase to buy such stock subscriptions and stocks and securities, and
with the effect of preventing such purchasers and contractors of pur-
chase from purchasing stock subscriptions and stocks and securities
from competing associations and companies to the injury of both the
purchasers of such stocks and securities and contractors of purchase
of the same, and also the competitors of respondents, have engaged
in the following trade practices, fulse advertising, and the circulation
of false information and advertising and false representations all
as hereinafter more particularly set forth, to-wit:

(e¢) The respondents S. K. J. Cox, N. E. Cox, Prudential Trust
& Securities Company, and Napoleon Hill, each by himself and
in cooperation and conjunction with each other, did on November
22, 1917, organize and promote and are now promoting the Pru-
dential Oil & Refining Company, respondent herein; did since the
year 1916, promote and are now promoting, the Prudential Securi-
ties Company later named the Prudential Trust & Securities Com-
pany, respondent herein; are now and for several months have been
organizing and promoting the Texas-Ranger Oil Company, now
known as the General Oil' Company, respondent herein; and did
at various other times organize and promote, and are now promot-
ing, various other corporations.

(2) Respondents S. E. J. Cox, N. E. Cox, Napoleon Hill, and
the Prudential Trust & Securities Company through its president
and agent S. E. J. Cox and other agents, each and all have been
during many months last past, and are advertising for sale and
selling stocks and securities and subscriptions for stock in the
Prudential Oil & Refining Company and the General Qil Company,
respondents, and other associations and companies; that in the con-
duct of such business the respondents, and each of them, with
the intent, purpose and effect of deceiving and misleading the
public, as aforesaid, have made, published, advertised and circulated
false, misleading and unfair reports and statements concerning the
plan of organization, assets, resources, business, progress, good-will,
financial standing and responsibility of the respondent oil com-
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panies, and the respondents S. E. J. Cox and Prudential Trust &
Securities Company and the various other unnamed companies and
associations as aforesaid, and have suppressed and concealed from
the public facts relating to and affecting the plans of organization
of the various companies, the financial standing and condition of
the said companies and S. E. J. Cox and the said respondents con-
tinue so to do.

(¢) Respondents S. E. J. Cox, N. E. Cox and Napoleon Hill,
each by himself and in cooperation and conjunction with each other,
did secure the publication and circulation of a certain editorial en-
titled “ An interesting man and his wife who have made $1,000,000
for other people,” which editorial was published and circulated in
and through the April, 1919, number of the magazine known as
“Hill’s Golden Rule,” the same being edited and published by
Napoleon Hill, 149 West Ohio Street, Chicago; that the said article
contains numerous false and misleading statements known by the
respondents at the time of their publication and circulation to be
false and misleading, and published and circulated by the said re-
spondents for the purpose of furthering the plans and purposes of
the respondents as particularly set forth in Paragraph 3 above,

(d) Respondent S. E. J. Cox for himself and on behalf of the
respondents of whom he is president and agent, falsely informed
numerous persons inquiring with respect to stock of the Prudential
Oil & Refining Company that the same had been withdrawn from
the market; that in so doing he used such language in the replies
made to such inquiries as would naturally lead such inquirers and
as did, as a matter of fact, lead such inquirers to believe that the
said stock of the Prudential Oil & Refining Company had been
withdrawn from the market because of its value, when he knew at
the time that he made such answers that the stock was withdrawn
from the market because of the warning of the Capital Issues Com-
mittee against further exploitation; that he made such representa-
tion for the purpose of deceiving and misleading the inquirers as to
value of the stock of the said company and the value of the stock
and stock subscriptions in the various promotions of the said S. E.
J. Cox and that such inquirers were so deceived and misled; that
along with the information so given he recommended and urged
Such inquirers that they invest their capital in the stock of the
Texas-Ranger Oil Company now known as the General Oil Com-
bany, respondent, and that such inquirers, relying on the mis-
Tepresentations made, did invest capital which they would not other-
Wise have invested in the stock of the Texas-Ranger Oil Company,
Now known as the General Oil Company.
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(¢) Respondents S. E. J. Cox, N. E. Cox, and Napoleon Iill,
each by himself and in cooperation and conjunction with each other
for themselves and on behalf of the respondent companies of which
S. E. J. Cox is the president and for which he was agent, published
and circulated from the City of Iouston, Texas, within the two
years last past a magazine called “Truth”; that in publishing and
circulating such magazine he wholly failed and neglected to disclose
the fact that he was publisher and that he did circulate the same;
that it was sent by them and each of them to numerous prospective
purchasers of stocks and stock subscriptions of the respondent com-
panies; that in the said magazine they and each of them greatly
exaggerated fortunes to be made out of oil stocks and operations
and inserted in the said magazine a double center page advertise-
ment of oil stocks, particularly of the Texas-Ranger Oil Company,
now known as the General Oil Company, respondent, and also a
full page advertisement of the Prudential Trust & Securities Com-
pany; they and each of them also published and distributed in the
same manner and on behalf of the same parties a pamphlet entitled
% One Million Dollars ” and also had inserted in the Houston Chron-
icle, a newspaper published in the City of Houston, a page adver-
tisement entitled “ Get the great profits from the north central Texas
oil fields without risking the loss of a single dollar—a successful pro-
ducing company ” and also published and distributed a circular dated
March 4, 1919, entitled “ Frenzied Fairy Finance,” wherein they
and each of them falsely and erroneously represented the profits
being made and to be made from oil wells and leases and other simi-
lar investments through the property owned by the Prudential Oil
& Refining Company to be far in excess of profits actually made or
to be reasonably expected from such properties, and wherein they
and each of them greatly exaggerated the economic advantages of
owning stock in said company, and therein also they and each of
them represented to prospective purchasers of stocks and stock sub-
scriptions that the same were guaranteed by a so-called “produc-
tion bond”; that they and each of them greatly misrepresented
the economic value of the said production bond and misinformed
said prospective purchasers as to the value of such bond and as
to the efforts being made to have the Federal Government pass a
- law making similar bonds a requirement in connection with the sale
and distribution of stocks and securities in interstate commerce.

(7) Respondent S, E. J. Cox for himself and on behalf of the
respondents of whom he is president and agent and particularly on
behalf of the General Oil Company, published and circulated nu-
merous advertisements in which he falsely and fraudulently repre-
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sented and guaranteed that the respondent company, the General Oil
Company, would pay to purchasers of stock subscriptions in said
company 2 per cent dividends monthly on said stock from the time
of its issuance and that said dividends would be paid from the earn-
ings on oil production by said respondent company; that the said
respondent S. E. J. Cox also falsely and fraudulently represented
to the public that he was holding in trust checks amounting to more
than $1,025 to be used for the payment of scholarships for worthy
and needy boys and returned soldiers and that the said checks repre-
sented dividends received by himself from the earnings of the
respondent, the General Oil Company.

(¢) That the respondent S. L. J. Cox for himself and on behalf
of the respondents for whom he was president and agent, and particu-
larly on behalf of the respondent, Prudential Trust & Securities
Company, falsely and fraudulently represented that the said Pru-
dential Trust & Securities Company had in the year 1918 paid a
stock dividend of 200 per cent, and that from then on the said
company would be able and would pay out of its earnings a divi-
dend of 5 per cent per month on the capital stock of said company
with the prospect that said dividends would increase shortly to 10
or 20 per cent per month.

() That all of the said false and fraudulent representations
and assertions made by the respondents as set forth in Paragraph
3, Sections (a), (b), (c), (d), (e), (f), and (g), and each of
them, were made with the knowledge of their falsity and their
tendency to mislead and defraud the public, and were made for
the purpose of misleading and defrauding the public into buying
stock and stock subscriptions of the respondent companies and other
Promotions conducted by said respondents, and that as a result of
such false and fraudulent representations numerous persons, firms,
Corporations and copartnerships have bought such stocks and stock
Subscriptions as aforesaid.

(¢?) That the respondents, each and all of them, each on behalf
of himself and for the companies for whom he was agent, made
Dumerous other false and fraudulent representations and circulated
Many false and erroneous advertisements through various magazines
and the mails generally and through their personal efforts and the
efforts of their agents and committed numerous other acts well know-
Ing their falsity and tendency to deceive and mislead the public, all
With the purpose and intention of misleading and deceiving the
Public and causing them to purchase stocks and stock subscriptions
t!ll‘ough respondents S. I, J. Cox and the Prudential Trust & Securi-
les Company, for and on behalf of themselves and the companies
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and prospective companies for whom they were agents; that numer-
ous persons relying upon such false and fraudulent representation,
did buy such stocks and stock subscriptions to the injury of them-
selves and respondents’ competitors as set forth in the premises.
Par. 4. That all of the acts hereinabove set forth and complained
of were done by the respondents within the four years last past.

REPORT, FINDINGS AS TO THE FACTS, AND ORDER.

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, the Federal Trade Commission issued and served a
complaint upon the respondents, S. E. J. Cox, N. E. Cox, Pruden-
tial Oil and Refining Company, Prudential Securities Company,
and General Oil Company, charging them-:with the use of unfair
methods of competition in commerce in violation of the provisions
of said Act. Respondent, Napoleon Hill, was served neither with
the complaint nor any processes or notices because he could not
be found.

The above named respondents, with the exception of Napoleon
Hill, having entered their appearance by their attorneys and filed
answer therein, hearings were had and evidence was thereupon intro-
duced in support of the allegations of said complaint, and on behalf
of the said respondents before George McCorkle, an examiner of the
Federal Trade Commission theretofore duly appointed.

And thereupon this proceeding came on for final hearing and
counsel having submitted briefs and the Commission having duly
considered the record and being now fully advised in the premises,
and being of the opinion that the methods of competition in ques-
tion are prohibited by said Act, makes this its report, stating its
findings as to the facts and conclusions.

FINDINGS A8 TO THE FACTS.

Panacrapu 1. That the respondents, S. E, J. Cox and N, E, Cox,
are husband and wife, and are now, and for several years last past,
have been residents of Houston, Tex.

Par, 2. That the respondent, Prudential Securities Company,
called in the complaint Prudential Trust & Securities Company, is
a corporation organized in the year 1916 by the respondent, S. E. J.
Cox, in association with others, under the laws of the State of Dela-
ware, and had its principal office and place of business in Chicago,
I11., until July or August, 1917, when same was removed to Houston,
Tex, Soon after the organization of the Prudential Securities Com-
pany, respondent, S, E. J. Cox, became its President and directed and
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controlled its business up to the month of February, 1920, when it
ceased to do business. The business of said respondent consisted of
the promotion of various enterprises and the sale of stocks and
securities, including its own stock, and more particularly stocks of
the companies hereinafter mentioned, which companies were organ-
ized and promoted by the said respondent, S. E. J. Cox. During the
months of March, April and May of 1918, the Prudential Securities
Company carried on its business under the name of the Prudential
Trust & Securities Company, but thereafter resumed its legitimate
corporate name. In IFebruary, 1920, it ceased to do business and was
succeeded by the S. E. J. Cox Company, which assumed its assets
and liabilities, and exchanged for its stock shares in the S. E. J. Cox
Company, which was a common law trust, and conducted and still
conducts the same kind of business as its predecessor, the I’rudential
Securities Company. The S. E. J. Cox Company has been through-
out its existence and now is controlled and operated by the respond-
ent, S. E. J. Cox.

Par. 3. That the respondent, Prudential Oil & Refining Company,
was organized as & common law trust in 1917 by the respondents,
8. E, J. Cox, N. E. Cox and the Prudential Securitics Company,
with a capitalization of 3,000,000 shares of the par value of $1 each,
which was later increased to 10,000,000 shares. Respondents, S. E, J.
Cox and N. E. Cox and the Prudential Securities Company, at first
advertised and promoted the said Prudential Oil & Refining Com-
pany from Chicago, IlL, but later during the latter part of 1917 or
early in 1918 removed its place of business also to Houston, Tex.

Stock in the Prudential Oil & Refining Company was advertised
and sold by respondents, S. E. J. Cox and N. E, Cox, chiefly through
the medium of the P’rudential Securities Company, until May, 1919,
when it ceased to operate, though no steps were taken to dissolve the
company.

Pag, 4. The General Oil Company was organized by respondents,
8. E. J. Cox and N, E. Cox, individually and through the Prudential
Securities Company and on August 27, 1919, it was incorporated
under the laws of the State of Texas with a capitalization of 100,000
shares of the par value of $10 per share. During the months of
April and May, preceding its organization, it was promoted and ad-
vertised as the Ranger Texas Oil Company.

The General Oil Company, above mentioned, ceased active busi-
hess about February, 1920, and in November, 1920, its assets, liabili-
ties, and also its name were assumed by another association organ-
ized under a declaration of trust bearing the name of the General
Oil Company and having a capitalization of 2,000,000 shares of par
value of $10 each.

80044°~—24—voL 5——5
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On or about October 19, 1920, the last named General Oil Com-
pany, Trust Association, respondent herein, passed through legal
processes into the hands of the receiver appointed by the District
Court of the Eightieth Judicial District of the State of Texas, in
and for the County of Harris.

Par, 5. In August or September, 1918, the Bankers Texas Oil
Company was organized and promoted by respondents, S. E. J. Cox,
N. E. Cox, and the Prudential Securities Company. The Bankers
Texas Oil Company purchased from the Prudential Oil & Refining
Company certain of its leases in the State of Texas and equipment
for operating thereon and in payment therefor issued and delivered
to the Prudential Oil & Refining Company 1,000,000 shares of the
capital stock of the Bankers Texas Oil Company. This transaction
was supervised and directed by respondent, S. E. J. Cox. The
Bankers Texas Oil Company in December, 1918, was absorbed by the
respondent, Prudential Oil & Refining Company and stock of the
latter was exchanged for shares in the former.

Par. 6. That the stock of the three respondents, Prudential Securi-
ties Company, Prudential Oil & Refining Company, and the General
Oil Company, and the stock of the Bankers Texas Oil Company was
sold by the respondents, S. E. J. Cox and N. E. Cox, and the Pru-
dential Securities Company, who in connection with the sale of said
stock and as a means of effecting the sale of said stock, circulated and
distributed throughout the United States large quantities of advertis-
ing matter consisting of magazines, circulars, newspapers, pam-
phlets, and other forms of printed matter. Certificates of the stock
sold were transmitted by the respondent from Houston, in the State
of Texus, where the said respondents had their principal place of
business to purchasers thereof located in the various other States of
the United States.

Par. 7. The respondents, S. K. J. Cox and N. E. Cox, separately
and in conjunction with each other, and as officers of the respondents,
Prudential Securities Company and Prudential Oil & Refining Com-
pany, each of which was directed and controlled by them, sold or
caused to be sold the stock of the Prudential Oil & Refining Com-
pany, by falsely representing to purchasers and prospective pur-
chasers, by circulars and other advertising matter, distributed and
circulated by said respondents as found in paragraph 6 herein, that
the Prudential Oil & Refining Company had producing wells in the
est of Humble's shallow territory, and leases in the midst of
Humble’s most prolific deep-well gusher district, and that its pro-
ducing wells were adjoined by some of the oldest and hest producers
of Humble, which had been brought in 14 years theretofore.
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That at the time these representations were made the Humble oil
field in the State of Texas was well known on account of extensive
production of oil, and the Prudential Oil & Refining Company
neither owned any producing well in Humble nor did any of its
holdings or leases adjoin producing wells brought in at Humble 14
years or any other time theretofore, and it had no lease in the midst,
either of Humble’s gusher district or proven oil area.

Paxr. 8. That in the year 1918 the respondents, S. E. J. Cox, N. E.
Cox, and the Prudential Securities Company, sold or caused to be sold
in the manner and by the means found in paragraph 6 herein, the
said stock of the Bankers Texas Oil Company acquired by the Pru-
dential Oil & Refining Company as found in paragraph 5 herein,
as well as the stock of the Prudential Oil & Refining Company and
in connection with the sale of said stocks, among other statements,
falsely represented that the Prudential Securities Company, respond-
ent herein, owned, and that the Prudential Oil & Refining Company.
respondent herein, and the Bankers Texas Oil Company, had the use
of an instrument, device or formula by means of which they could
locate and had located oil beneath the surface of the earth; whereas,
in truth and in fact there is no instrument, device or formula of any
character or description by which said result can be accomplished
other than the processes ordinarily employed in Texas and clse-
Where.

Par. 9. In the year 1918 and 1919 the respondents, S. E. J. Cox
and N. E. Cox and the Prudential Securities Company, in the man-
ner and by the means described in paragraph 6, and in connection
with the sale of the stock of the Prudential Oil & Refining Company,
circulated the false representation that it had brought in a 30,000-
barrel gusher on its Noel Lease in Louisiana, whereas, in truth and
fact the so-called gusher on the Noel Lease was brought in by the
Planters Oil Company of Louisiana, in which company none of the
respondents had any interest whatever, and the I’rudential Oil &
Refining Company never had any lease on or interest in the par-
ticular portion of the said Noel Lease on which the said gusher
was developed.

Par. 10. The respondents, S. E, J. Cox, N. E. Cox and the Pru-
dential Securities Company, in selling and attempting to sell stock
of the Prudential Oil & Refining Company in the manner and
by the means found in paragraph 6 herein, circulated pictures of
8 lake of oil described as the production of said gusher from “Lucky
Cox’s » property, and falsely represented that 10 per cent of the
Production from the rich producing properties of the Prudential
Oil & Refining Company would be placed in a special fund to pay
Purchasers of its stock $2 for every $1 invested therein, In truth
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and in fact the Prudential Oil & Refining Company owned neither
the gusher nor the oil therefrom or any of it, and had only an option
to purchase, which was never exercised or consummated on certain
land developed by it in the locality of the said gusher, and no pro-
duction from any source out of which to provide said fund.

Par. 11. Similarly, said respondent, S. E. J. Cox, N. E. Cox and
the Prudential Securities Company, in their effort to sell stock of
respondent, Prudential Oil & Refining Company, circulated
throughout the United States in April and May, 1919, the false
statement that said respondent, Prudential Oil & Refining Com-
pany, had obtained a lease in the well known West Columbia fields
in Texas, when in truth and fact such lease was located southwest
of the West Columbia field and at least 3 miles therefrom.

Par. 12. The above and foregoing representations as set out in
Paragraphs 7, 8, 9, 10 and 11 herein, were false, and had the capacity
to mislead and deceive, and the natural and probable tendency and
effect of them and of each of them, was to mislead and deceive the
public, more particularly the portion thereof who purchased stock
in the Prudential Oil & Refining Company, consisting approximately
of 3,000 persons residing in the various States and Territories of the
United States.

Par. 13. The respondents, S. E. J. Cox and N. E. Cox and the
Prudential Securities Company, caused to be published and circu-
lated throughout the United States during the months of April,
May, June, August and September, 1919, a monthly publication
called “Truth,” without disclosing the connection therewith of
said respondents or any of them, in which magazine the public was
informed that they were about to organize a company, which for a
short time was described as the Ranger Texas Company and after-
wards called as found in Paragraph 4, the General Oil Company.
As an inducement to influence prospective purchasers of stock to
invest in said company, the General Oil Company, it was falsely
represented by said respondents in the said issues of this maga-
zine that successful producing properties of several companies oper-
ating in the large Burkburnett and Ranger Texas Oil fields of
North Texas were being organized into a large company, under
one head, for the purpose of economy and efliciency. The re-
spondents, S. I, J. Cox, N, L. Cox, and the Prudential Securities
Company, further falsely represented, in connection with the sale
of said stock that the company, to wit: Ranger-Texas, later called
the .General 0Oil Compnny, then had property at Burkburnett pro-
ducing enough oil to enable it to pay a dividend of 2 per cent 8
month on all stock issued at the time of organization. They also
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falsely advertised in May, 1919, that said producing property was
situated in the heart of the Burkburnett field and oil therefrom was
flowing into its banks in sufficient volume to pay easily 4 per cent
per month, but that only 2 per cent would be paid until more pro-
duction was secured.

That in truth and in fact, respondent, General Oil Company,
owned one-half interest only in the producing lease at Burkburnett,
called the Bryan and Couch Lease, the purchase price of which,
only partially paid in cash by respondents was $25,000, which half
interest was sold in November, 1919, for $12,000. The General Oil
Company derived from its interest in this lease between April, 1919,
when it was first acquired, and November, 1919, when it was sold
as aforesaid, a sum not exceeding $2,285.

That there were issued and outstanding in June, 1919, 6,358
shares of the General Oil Company and on August 31, 1919, four
days after its organization was completed, which was on, to-wit,
August 27, 1919, there were outstanding 22,351 shares.

During the greater portion of the period named, to-wit, April to
November, 1919, the General Oil Company was acquiring properties
and leases in West Texas and elsewhere and engaged in extensive
Operations including the purchase of large supplies of machinery and
other equipment, requiring the use of large sums of money, and that
When said representation was made by said respondents, S. E. J.
Cox, N. E. Cox and the Prudential Securities Company, as to the
sufliciency of oil then being produced by said company, to warrant
a dividend of 2 per cent on all stock issued, at the time of its organi-
Zation, the returns of the General Oil Company, from its only pro-
duction, were insufficient for its current, operating expenses, and in
No wise available for any dividend.

Par. 14. The respondents, S. E. J. Cox and the Prudential Se-
curities Company under his direction, caused the General Oil Com-
Pany to distribute among its shareholders during the months follow-
Ing, the sums of money hereinafter set opposite to them, which they
and each of them falsely represented as dividends, to-wit:

August, 1919 oo oo $G, 309, 43 | November, 1919 o—____ $11, 061. 90
September, 1919._____ ... 7,563. 76 | December, 1919 __ ______ - 22,083 45
October, 1919 __ __________ 12, 604, 93

That for the purpose of influencing prospective investors to pur-
thase stock of the General Oil Company the said respondents, S. E. J.
Cox, N. E. Cox, and the Prudential Securities Company widely ad-
vertised throughout the United States in the manner, and by the
Ineans hereinbefore found in paragraph 6, the fact that said pre-
tended dividends would be paid, and had actually been paid.
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That in truth and in fact, the General Oil Company at the time the
so-called dividends were declared or distributed, owned no produc-
ing property except the said one-half interest in the said Bryan &
Couch lease, and from it received a sum not in excess of $2,285; and
neither then nor at any time theretofore, earned or had any income
properly applicable to dividend purposes. The money with which
these so-called dividends were paid was acquired by loans from the
Prudential Securities Company, controlled and directed as aforesaid
by respondent, S. E. J. Cox and also from the sale of certain hold-
ings of the General Oil Company under his supervision and direc-
tion for $50,000. The sum of money so obtained, to-wit, $50,000 to-
gether with the returns from oil production, to-wit: $2,285, apart
from the uses to which alone it could have been properly applied,
was insuflicient to pay the so-called ‘dividends or any part of said
dividends.

Par. 15. Respondents, S, E. J. Cox, N. E. Cox, the Prudential
Securities Company and the General Oil Company, in their campaign
to sell the stock of the respondent, the General Oil Company, falsely
represented in news letters and circulars distributed throughout the
United States that its operations included the purchase of a re-
finery at Wichita Falls, Tex., with a capacity of 2,500 barrels per
day, which would be increased to 6,000 barrels as soon as the re-
finery was taken over, and in August, 1919, they represented to the
public that the deal for this refinery had been finally closed. In
truth and in fact, however, it had a capacity of only 1,500 barrels
per day when in good repair, and during all of the time it was owned
and operated by the General Oil Company, its condition was such
that it was impossible to handle more than 750 or 800 barrels per
day.

Par. 16. That the above and foregoing representations and state-
ments as set out in Paragraphs 13, 14 and 15 herein, were false and
had the capacity to mislead and deceive, and the natural, probable
tendency and effect of them, and of each of them, was to mislead and
deceive the public, more particularly the portion thereof who pur-
chased stock in the General Oil Company, consisting approximately
of 8,000 persons residing in the various States and Territories of the
United States.

Par. 17, In the years 1917, 1918 and 1919 when respondents, S, E.
J. Cox and N. E. Cox, through the Prudential Securities Company
and otherwise, were soliciting purchasers for, and selling stock in
the Prudential Securities Company, the Bankers Texas Oil Com-
pany, the Prudential Oil & Refining Company and the General Oil
Company, they and each of them were engaged in direct competi-
tion with numerous persons, copartnerships, associations and cor-
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porations in Texas and in differcnt parts of the United States, sell-
ing or attempting to sell in interstate commerce, the stock or other
securities of corporations and associations engaged in the production
of oil, or the exploration and development of prospective oil pro-
ducing territory.

CONCLUSION.

That the practices of the respondents, under the conditions and
circumstances described in the foregoing findings, are unfair
methods of competition in interstate commerce and constitute a
violation of the provisions of Section 5 of the Act of Congress
approved September 26, 1914, entitled, “An Act to create a Federal
Trade Commission, to define its powers and duties, and for other

purposes.”
ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commis-
sion upon the complaint of the Commission, the answer and amended
answer of respondents, the testimony and evidence, and the briefs of
counsel, and the Commission having made its findings as to the facts
with its conclusion that the respondents have violated the provisions
of the Act of Congress approved September 26, 1914, entitled “An
Act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes,”

It is now ordered, That the respondents, S. E. J. Cox and N. E. Cox,
as officers, shareholders or agents of respondents, P’rudential Oil &
Refining Company, Prudential Trust and Securities Company and
General Oil Company, and as officers, shareholders or agents of any
other corporation, association or partnership, and respondents, S. E,
J. Cox and N. E. Cox, and the said respondents Prudential Oil &
Refining Company, Prudential Securities Company and General Oil
Company, their oflicers, agents and trustees, do cease and desist from
directly or indirectly—

1. Publishing, circulating or distributing, or causing to be pub-
lished, circulated or distributed, any magazine, newspaper, pamphlet,
circular, letter, advertisement or any other printed or written matter
whatscever in connection with the sale or offering for sale in inter-
state commerce of stock or securities wherein is printed or set forth
any statement or representation to the effect that said respondents or
any of them are able to locate or procure the location or discovery of
oil beneath the surface of the earth by means of any instrument,
device or formula.

2. Publishing, circulating, or distributing, or causing to be pub-
lished, circulated or distributed, any magazine, newspaper, pamphlet,
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circular, letter, advertisement or any other printed or written matter
whatsoever in connection with the sale or offering for sale in inter-
state commerce of stock or securities wherein is printed or set forth
any false or misleading statements or representations to the effect that
the property or operation of any corporation, association or partner-
ship is in proven oil territory, or any other false or misleading state-
ments or representations concerning the promotion, organization,
character, history, resources, assets, oil production, earnings, income,
dividends, progress or prospect of any corporation, association or
partnership; and

It i3 further ordered, That said respondents, S, E. J. Cox and N, E,
Cox, shall within 60 days from the date of service of this order, file
with the Commission a report setting forth in detail the manner and
form in which they have complied with the order of the Commission
herein set forth.
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FEDERAL TRADE COMMISSION
v,

GERALD D. GROSNER, TRADING UNDER THE NAME AND
STYLE OF GROSNER'S.

COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION 5
OF AN ACT OF CONGRESS APPROVED SEPTEMBER 28, 1914,

Docket, 768—June 27, 1922,
SYLLABUS,

Where an individual engaged in the sale at retail of clothing and men's
furnishings, including underwear labeled, advertised and branded by
the manufacturer as *“natural wool,” “natural Australlan wool,” and
“ Fine Natural Australian worsted,” bpotwithstanding the fact that the
same contained a very substantlal proportion of cotton; understanding
and believing such to be the fact, and with the effect of misleading and
deceiving the purchasing public as to the quality or composition thereof,

(a) Advertised the same as “ Natural Wool ”; and

(b) Sold said underwear so labeled, advertised and branded, without any
other word or words descriptive of the material of which it was composed

Held That such misbranding and mislabeling, and such false and misleading
advertising, under the circumstances set forth, constituted unfair methods
of ¢competition.

COMPLAINT.

The Federal Trade Commission, having reason to believe {rom a
preliminary investigation made by it that Gerald D. Grosner, trading
under the name and style of Grosner’s, hereinafter referred to as
respondent, has been and is using unfair methods of competition in
commerce in violation of the provisions of Section 5 of an Act
of Congress approved September 26, 1914, entitled, “ An Act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes,” and it appearing that a proceeding by it in
respect thereof would be to the interest of the public, issues this
complaint stating its charges in that respect on information and
belief, as follows:

Paracraru 1. That respondent owns and operates a retail clothing
and gentlemen’s furnishing store in the City of Washington, Dis-
trict of Columbia, under the name and style of Grosner’s, and sells
clothing and men’s furnishings at retail in the District of Colum-
bia, and in the conduct of such business is in competition with other
individuals, copartnerships and corporations similarly engaged.
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Par. 2. That respondent, in the conduct of his business as de-
scribed in Paragraph One hereof, sells underwear, which he knows
is made of cotton and wool in approximately equal proportions,
labeled, advertised and branded “Natural Wool” and “Natural
Australian Wool” and “Fine Natural Australian Worsted”; that
none of the above referred to labels, advertisements or brands con-
tain any other word or words descriptive of the materials of which
such underwear is manufactured; that the general purchasing public
understands and believes that underwear labeled, advertised and
branded “Natural Australian Wool,” or “ IFine Natural Australian
Worsted” is made entirely of wool from Australia, which is be-
lieved by the public to be a very high grade of wool, and that
underwear labeled, advertised or branded “ Natural Wool” is made
entirely of wool; that therefore each and all such labels, advertise-
ments and brands are false and misleading and are calculated to,
and actually do, mislead and deceive the purchasing public as to the
quality of such underwear.

Par. 3. That respondent, in the course of his business as described
in Paragraph One hereof and for the purpose of bringing certain
underwear offered for sale and sold by him to the attention of the
purchasing public, caused an advertisement of said underwear to be
inserted in the Washington Times of January 27, 1921, a daily news-
paper having a general circulation in the District of Columbia; that
said advertisement represented and described said underwear as
“Natural Wool,” whereas, in truth and in fact, respondent knew
that said underwear was made of cotton and wool in approximately
equal proportions; that the general purchasing public understands
and believes that underwear described or represented as “ Natural
Wool ” is made entirely of wool; and that therefore the representa-
tion and description of said underwear contained in said advertise-
ment are false and misleading and are calculated to, and actually do,
deceive and mislead the public as to the quality of said underwear.

Par. 4. That by reason of the facts recited, respondent is using
unfair methods of competition in commerce within the intent and
meaning of Section 5 of an Act of Congress approved September 26,
1914, entitled, “An Act to create a Federal Trade Commission, to
define its powers and duties, and for other purposes.”

REPORT, FINDINGS AS TO THE FACTS, AND ORDER.

The respondent having appeared in person and having filed his
answer, and having agreed with the Counsel for the Commission on
an agreed statement of facts and stipulated that such statement
should be taken as the facts in this procceding, and in lieu of evi-
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dence, and both parties having waived all rights to the introduction
of other evidence, and stipulated further that the Federal Trade
Commission should proceed forthwith upon said statement of facts
to make and enter a report stating its findings as to the facts and its
conclusion therefrom, and issue an order disposing of this proceed-
ing, the Commission, having duly considered the evidence as agreed
upon and being now fully advised in'the premises, makes this its
findings as to the facts and conclusion.

FINDINGS A8 TO THE FACTS.

Paracrarm 1. The respondent owns and operates a retail clothing
and gentlemen’s furnishing store in the City of Washington, District
of Columbia, under the name and style of Grosner’s and sells clothing
and men’s furnishings at retail in the District of Columbia and in
the conduct of such business is in competition with other individuals,
copartnerships and corporations similarly engaged.

Par. 2. The respondent in the conduct of his business as described
in Paragraph One, has for more than two years prior to April 18,
1921, sold underwear as labeled, advertised and branded by the
manufacturer, viz. “Natural Wool,” “ Natural Australian Wool”
and “IFine Natural Australian Worsted,” without any other word ov
words descriptive of the material of which it was composed; at the
time he understood and believed such underwear to be composed of
cotton and wool in approximately the proportions of one-third cotton
and two-thirds wool, and it actnally contained approximately 49
per cent of cotton.

Par. 3. A substantial part of the purchasing public understands
and believes that underwear labeled, advertised and branded
“Natural Australian Wool” or “ Fine Natural Australian Worsted ”
is made entirely of wool from Australia of a high grade, and that
underwear labeled, advertised and branded * Natural Wool” is made
entirely of “wool”; therefore each and all such labels, advertise-
ments and brands were false and misleading, and were calculated to,
and did, deceive and mislead the purchasing public as to the quality
of such underwear. _

Par. 4. The Federal Trade Commission sent out to the public a
questionnaire to ascertain the public’s understanding of the terms,
among others, “Natural Wool,” “ Natural Worsted” and “Aus-
tralian Wool” as applied to underwear. Said questionnaire was
mailed during October and November, 1920, to residents of Phila-
delphia, Washington, New York City, Boston, Chicago, Detroit and
Buffalo, whose names were selected at random from the telephone
directory of those cities except that in New York City about 25 per
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cent of the names were supplied by the New York office of the Com-
mission. An analysis of the 168 responses received as to the mean-
ing of the several labels submitted appears in the following table:

Natural wool. Natural worsted. Australlan wool,
Citv. 0
All wool. | *Mixzed. | All wool. Mixed. Wool. Mixed.

68 8 52 21 70 5

12 2 10 4 10 2

Philadelphia 20 2 10 10 19 2
Boston. .. 13 1 5 8 12 2
Chicago.. 4 0 2 2 3 0
Detroit... 15 3 9 9 14 4
Buffalo....,. . 22 0 9 11 18 0
Tolal..cuvmrenennaranes 154 16 Y ' 65|+ 148 15

Par. 5. The respondent in the course of his business as described
in Paragraph One hereof and for the purpose of bringing said un-
derwear offered for sale and sold by him to the attention of the
purchasing publie, caused an advertisement of said underwear to
be inserted in the Washington Times of January 27, 1920, a daily
newspaper having a general circulation in the District of Columbia;
said advertisement represented and described said underwear as
“ Natural Wool ” whereas in truth and in fact respondent believed
that said underwear was composed of cotton and wool in approxi-
mately the proportions of one-third cotton and two-thirds wool and
said underwear actually contained approximately 50 per cent of
cotton; a substantial part of the purchasing public understands and
believes that underwear described and represented as “ Natural
Wool ” is made entirely of wool; the representation and description
of said underwear contained in said advertisement was false and
misleading and tended to, and did, deceive and mislead the public
as to the composition and quality of said underwear.

CONCLUSION,

The practice of the respondent under the conditions and circum-
stances above set forth are unfair methods of competition in inter-
state commerce and constitute a violation of Section 5 of an Act
of Congress approved September 26, 1914, entitled, “An Act to create
a Federal Trade Commission, to define its powers and duties, and

for other purposes.”

ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission, the answer of the
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respondent, the agreed statement of facts, stipulated by the re-
spondent and the Commission in lieu of evidence, the report as to
the facts and conclusion of the trial examiner and the exceptions
thereto, and the Commission having made its findings as to the facts
with its conclusion that the respondent has violated the provisions
of an Act of Congress approved September 26, 1914, entitled, “ An
Act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes,”

Now, therefore, it is ordered, That the respondent, Gerald D.
Grosner, trading under the name and style of Grosner’s, his agents,
servants and employees cease and desist from advertising or selling
or offering to sell underwear that is composed in part of cotton, as,
or under labels containing the words “wool” or “ worsted,” either
alone or in combination with any other word or words, unless ac-
companied by a word or words clearly indicating the presence of
cotton, (e. g. “Natural Wool, Wool and Cotton”); or by word or
words otherwise clearly indicating that such underwear is not made
wholly of wool (e. g. “ part wool” ).

It is further ordered, That the respondent, within sixty (60) days
after the date of service upon him of this order, file with the
Commission a report in writing setting forth in detail the manner
and form in which he has complied with the order to cease and desist
hereinbefore set forth.
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FEDERAL TRADE COMMISSION
v

WRIGHT AND GOWAN COMPANY, INC.

COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION 5
OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914,

Docket 847-—June 27, 1922,

SyLraBUS.

Where a corporation engaged in the sale to coastwise vessels and to ocean-going vessels
under foreign registry, the business of which it solicited, of ship chandlery sup-
plies required by them in order to operate as instrumentalities of interstate and
foreign commerce, which supplies it secured from different states and delivered
to eaid vessels in the original packages; paid to the captains, stewards and engi-
neers of such vessels, without the knowledge or consent of their employers or
principals, and without other consideration therefor, cash commissions usually
amounting to from 2 to 5 per cent of the invoices as an inducement for them to
purchase of it, or as a reward for so purchasing; with the effect of increasing the
price of ita products over and above their fair market value, of increasing the cost
to the public of the service rendered by the employers, and of compelling com-
petitors to adopt the same method in order to retain their business:

Held, That such gifts, under the circumstances set forth, constituted unfair methods

of competition.
COMPLAINT.

The Federal Trade Commission, having reason to believe from a
preliminary investigation made by it that the Wright-Gowan Com-
pany, Inc., hereinafter referred to as respondent, has been and is
using unfair methods of competition in interstate commerce, in vio-
lation of the provisions of Section 5 of an Act of Congress approved
September 26, 1914, entitled, “An Act to create a Federal Trade
Commission, to define its powers and duties, and for other pur-
poses,” and it appearing to the Commission that a proceeding by it
in respect thereof would be to the interest of the public, issues this
complaint, stating its charges in that respect on information and be-
lief, as follows:

Paracrarr 1. That respondent is a corporation, organized and
doing business under and by virtue of the laws of the State of Georgia,
with its principal office and place of business in the City of Bruns-
wick, in said State, at which place respondent is engaged in a general
ship-chandlery business, in the course of which it sells deck, engine
and subsistence supplies and other articles to and for consump-
tion upon vessels which reach and touch at said city of Brunswick
while engaged in the transportation of passengers and freight from
various ports in the United States and in foreign countries to other
ports in the United States and in foreign countries; that in the con-
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duct of its said business, respondent is in competition with other
persons, partnerships and corporations engaged in similar ship
chandlery business. )

Par. 2. That respondent, in the course of its aforesaid business,
has for more than one year last past given, and still gives, to officers
and employees of aforesaid vessels, without the knowledge or consent
of the employers or principals of said officers and employees, and
without the knowledge or consent of the owners or charterers of said
vessels, cash commissions and gratuities, to induce such officers and
employecs to purchase from respondent deck, engine and subsistence
supplies, and other articles for consumption upon the vessels operated
by them for and on behalf of their said principals and the owners
and charterers of said vessels; that respondent similarly gives cash
commissions and gratuities to such oflicers and employees as a
reward for having purchased such supplies and other articles, and re-
spondent gives all said commissions and gratuitics upon the sole
consideration of such purchases; that respondent spends large sums
of money for aforesaid commissions and gratuities, which said sums
aggregate about five per centum of the volume of such sales; that
said sums are added to respondent’s cost of doing business and re-
spondent adds to the selling price of the commodities so sold by it,
an amount approximately equal to the amount so expended in such
commissions and gratuities, which amount is in addition to the fair
market value of said commeodities and is paid by the purchasers of
said commodities and eventually by the public; that the aforesaid
practices of respondent have tended to induce and have induced,
and still tend to and do induce the hercinbefore mentioned com-
petitors of respondent to give commissions and gratuities to officers
and employees of vessels in like manner as given by respondent,
and for the same purpose and with the same eflect, in order to pro-
tect their trade, and to prevent respondent from winning over and
obtaining the same.

Par. 3. That the above alleged acts and things done by respondent,
constitute an unfair method of competition in interstate commerce,
within the intent and meaning of Section 5 of an Act of Congress
entitled, “An Act to create a Federal Trade Commission, to define
its powers and duties, and for other purposes,” approved September
26, 1914. :

REPORT, FINDINGS AS TO THE FACTS AND ORDER.

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, entitled, “ An Act to create a Federal Trade Com-
mission, to define its powers and duties and for other purposes,”
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the Federal Trade Commission issued and served a complaint upon
the respondent, Wright-Gowen Company, Incorporated, charging it
with the use of unfair methods of competition in commerce in viola-
tion of the provisions of said Act.

The respondent, Wright-Gowan Company, Incorporated, having
entered its appearance and filed its answer, hearings were had and
evidence was thereupon introduced in support of the allegations of
the said complaint and on behalf of the said respondent before an
examiner of the Federal Trade Commission, theretofore duly ap-
pointed.

And thereupon this proceeding came on for final hearing, and the
Commission, having duly considered the record and being now
fully advised in the premises, makes this its findings as to the facts

and conclusion:
FINDINGS A8 TO THE FACTS.

Paracrapa 1. The respondent, Wright and Gowan Company,
Incorporated, inadvertently styled in the complaint Wright-Gowan
Company, Incorporated, is & corporation organized under the laws
of the State of Georgia in December, 1909, with an authorized
capital stock of $76,000. Its principal place of business and execu-
tive offices are located in Brunswick, Ga.

Par. 2. The respondent, Wright and Gowan Company, Incorpo-
rated, is now and has for more than two years last past been
engaged in the selling of ship chandlery, including steward, deck
and engine room supplies for consumption and use upon vessels
which reach the port of Brunswick, Ga., while engaged in the trans-
portation of passengers and cargoes between ports in the various
States of the United States and in commerce between ports of the
United States and ports in foreign countries, and such business has
been and is being conductod by respondent in direct, active compe-
tition with other persons, partnerships and corporations similarly
engaged.

Par. 3. The respondent, in the course of its business, purchased
steward, deck and engine room supplies for the maintenance of the
crew and the use and repair of such vessels in the States of Maine,
Massachusetts, Connecticut, New York, Indiana and Florida, and
said supplies were transported in interstate commerce in and through
other States of the United States to the State of Georgia, for the
purpose of selling and delivering same to vessels doing a coastwise
and interstate commerce business and later were delivered by the
said respondent in original packages on the deck of said vessels for
the maintenance of said crews and the use or repair of said vessels.

Par. 4. The respondent, in the course of its business as described
in paragraph 2 hereof, has solicited the business of and has sold and
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delivered to vessels engaged in coastwise trade plying between the
ports of Brunswick, Ga., and ports in other States of the United
States and has also solicited the business of and has sold and deliv-
ered to vessels under foreign registry, including British, Norwegian,
Spanish, Italian and Danish, while said vessels were engaged in
commerce, ship chandlery, including steward, deck and engine
room supplies necessary for the maintenance of the officers and
crews of such vessels and for the use or repair of such vessels while
in port and upon the high seas, all of which supplies so furnished
were necessary and essential in order that said vessels could continue
to operate as instrumentalities of commerce.

PaRr. 5. The respondent, in the course of its business as heretofore
described, has given to captains, stewards and engineers of vessels
engaged in commerce, and without the knowledge or consent of
their employers or principals and without other consxdemtlon there-
for, cash commissions in sums of money as gratuities to induce
such officers to purchase ship chandlery from respondent for the
maintenance of said crews and for the use or repair of said vessels
operated by them for their principals or owners thereof, and for
the account of such principals or owners of such vessels, and as an
inducement or reward for the purchase of such ship chandlery or
supplies, particularly gave to captains, stewards and engineers of
.vessels for their personal use and without other consideration there-
for, the following sums of money as commissions on invoice sales
(éovering such ship chandlery or supplies purchased on the following

ates:

Officer to whom | Gratulty | Fer cent
Date. Name of vessel, given. paid. lnv%llce.
1819,
Sept. 6| Steamship Naperlan. .e.e..... teenersaeanrannnen Captaln............... $120.00 5
..... [ 1 DN . .| Bteward.. . 40, 00 2
11 | Steamship Kisnop. Captain 63.00 5
22 | Steamship Ashbee.....cvevivecaiirraracinnnioanns do.. 95.00 4
....................... Steward 15.00 2
Oct. ¢ | Steamship Western Frm Captain 54.00 ]
15 | Steamship Lake Pepin.. Steward.. . 25.00 2
21 | Steamship Novian...... i S doeeeeenneiainnnn. 40,00 2
..... d0.ceiiianiiiinann., Captain...............| 100,00 5
Nov. 10 | Steamship Lake Fife......civeevereecreens .| Steward............... 28,00 2
12 Steamshlp Nortonian. .. ...ccevaeecaneaenne esens [+ [ 25.00 2
........................... .1 Captain. 85,00 5
15 { Tug Belans ................... vanfaseas L [ T, 10.00 [
21 Steamqmp Alexandrian....ceeovevnanaians ..o Bteward............... 27.00 2
......................................... ...| Captain [T 67.00 [
Dec. 31 Steamshlp Western Fronto.....eceeenaenne. .| Engineer.._........... 20.00 | Special.
..... Lo T PN Steward.. 20.00 { Speclal
1920 ceeeadoo...., tensessesiesaaceninasasanreasras [ Captain......cc....... 175.00
Jan. 13 | Steamship Nortonian. .| Steward.. 33.25 ]
..... d0eeentniiiiannnn. Captain 80.00 5
15 { 8chooner Helen S8wanzy. cees.do.. 50.00 4
17 1 Bchooner J. L, RAIStON. ...eeeencncnnnnansercac]enses do.... 18.00 5
A Steamslnp Lake Michigan......eceeenennnes .| Steward............... 50,00 { Special.
...................................... ...| Captain.. crecrnas 40,00 | Special.
a1 Steamshlp Wb Kahie.oeuinrensoonsenaones vernenl StOWAId... . verrennonen 10.00 ! Special.

80044 °~—24—voL 5——G0
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Per cent
Officer to whom Gratuity
Date. Name of vessel. given, paid. 1nv(<))fice.
1920.
Feb. 4 | Steamship Naperian 227,50 2
..... do.....o.uee. 70,00 5
11 [ Bark Ariel. ... oo cee e 105,00 5
Mar, 23 | Steamship Nessian 34,00 2
..... do...... 88,00 5
26 | Steamship Ci 24,00 5
31 | Bchooner Carrie A. B 26,50 2
Apr. 10 | Steamship Blackmoor 27.00 5
13 Steambhxp Banicas...coveeiveennnieniininan 18.00 4
..................................... 1.00 5
22 Schooner Mount Whithey......eeeemvecinnarannes 34.00 4
26 | Bark Calcutta .................... 55. 00 2
............................ £3.00 3
May 29 Steambhlp NADETON. o v ier e reciiiieniennaes 50. 00 2
............................ 135.00 5
31 Steamship Ashtabula. 85,00 4
Juns 5 | Schooner Sherewog.. 32.00 4
17 | Schooner Outiz.... 18. 50 b
22 | Rarge Northern No. 30............... 5.75 3
24 | Schooner Outiz, to Artau for interpreting. 7.40 2
July 6 Tug Barrenfork..... veseasresrtertnnn .- .. 8. 50 5
14 | Tug Vonezdor!. .. ..ceveaiearcnscococemancansncees 46. 50 5
16 | Steamship Lake I'inn. . 7.50 2
23 | Steamship Wihaha.... 5. 50 2
24 | Bteamshlp Delaware. . 107. 50 5
Aug. 3 | Steamship Boxbutte.. 60, 00 1}
..... L« 200.00 | Special.
12 | Steamship McClintic (tug) 60. 00 5
26 | Tug Pylos....... 11,00 5
Sept. 3 | Steamship Tona 36.30 5
4 | Stearnship Buchan 10.00 | Special,
Barge Smijth & T(-rry 4,00 5
8 | Steumship Delawure. . 85.00 5
13 | Steamship Maruba.. 4,00 5
21 | Bark Dione....... 40,00 | Speclal.
..... [+ L R 10.00 | Special.
22 | Bteamship Furlough.... 3.50 2
Barkentine F. A. Duggan. 40,00 3-
27| Tug A.J. Stone............... 3.30 5
Steamship Scottish American. 20.00 | Specinl
28 | Tug A.J. Stone........eeeeues 2.00 [ Special.
Oct. 7 | Steamship Lake Glebe . 3.50 5
Tug Pylos.......... 1.50 | Speclal.
Schoouer R.L Mol oo 57,00 5
8 | Steamship Maruba........ 8.00 5
Tug Pylos....cvvevenven.s 2,50 5
9 Steamship Pont Loma. .. 20.00 13
........................ 65,00 5
16 Steamslup Scottish American... 4.3. % 5
...................... 3 2
Steamﬂllp Western Ally 10.00 [ Special.
18 | Steamship Lenape...... 37.50 5
..... d0enniieiinias 15.00 2
Schooner Freeman 10.00 5
19 l.....do...oeae... 3.00 | Special.
Steawnship Tenape 3.25 5
Barge Northern No. 32.. 10,00 5
Steumbhlp Lake Uerman 60, 00 b
O T .es 20,00 2
21 Sleumsmp Western AUy. cemecenieenan 132.00 5
22 | Bteamship Aragon. .oveceseerasorreenaronens 19,50 5
23 Steamﬂhip Albuuum.................... . 100. 00 5
O« L teacensnnmenonsan 40.00 2
25 Schooner Huupnug,e ...................... 40.00 5
29 | Schooner Davery........ eranmseneaeinaa, . 6 50 5
Nov., 8/ B8choonerC, M. Page....covaeeererennrasess 30. 00 5
6 bteam:hlp War Pundit............... .......... 3_103 g
------------- svevResrassnevrunansanay 14 N
9 Ste.nmshl » Kokomo. cnnrmmremnrenneoneoins 36,00 5
Burk Killena...... secesverenaranonacetnasinaataan 18. & 5
9 | Steamship Bledwoo........... ........... eeerarars 47.50 2
(1IN TR L S Y ceenreseraaraenens 85.00 14
Steanship Seottish-A METICAN . e rrnnasnnee reenean 40.00 &
17 | Schooner B. A. Van Brunt.....cvviveereanneeeens 18.00 §
24 | Schooner Chas, D. Stamford .. . 15.00 [
19 | Tug Richmond............. 12,50 [
24 | 8teamship Ronda. 9.50 [}
29 | Bchooner P. M. Brool 40,00 5
8choonar Dorothy..coescesercresiscciricacanconenaionns 45,00 b




WRIGHT AND GOWAN CO,, INGC.

65

60 Findings.
o | Per cent
Date. Officer to whom Gratuity
ate Name of vessel. givea. paid. lnv?)(ice.
1920,
Dec. 2 | Steamsh!p Chattanooga...... tessscsssasnnnsnanen Steward......... evene $11.50 2
..... [+ 1 U .} Captain.... . 21,00 3
4 | Schooner Mand M. Maury.............. 12,50 4
Barge Northern No. 29................ 10,00 4
Steamship British Fern................ 25.00 3
B T 10,00 2
8 | Steamship Lake Cochecon.............. 20.00 2
8 | Steamship Nession..ooeiveereienninnnn. 17.50 2
..... L4, T, 45.00 5
11 | Motor Ship ErriS ccuneiverenuvecnnnneen. 52, 50 4
..... [ 1 S, 10.00 13
15 | Schooner Kielberg. ... 7.50 3
Schooner Scotia Maiden. 10.00 |..........
23 | Schooner M. P. Pattison .... 13.00 ]
23 | Steamship Scottish-American 22,65 5
31 | Steamship Scottish Bard. 33.00 5
Schooner C. C. Mengle... 21.00 4
1921 (C. B. Gowen, manager.)
Jan. 8| 8chooner Florence Howard......vevevernnnneannasln PN T I, 5.00 5
Tug Barrenfork........... do........ 5.00 5
10 | Schooner Haupange..... cedoe...... 17.50 £
12 | Steamship Cherry Leaf.. do........ 32.50 5
13 | Behooner Olpa.......... Jdo........ 24,00 5
15 | Schooner Willemoes.......... Ledoaals 43.50 5
Steamship Scottish-American... ...do. 54.50 5
20 | Barkentine Emanuel........ ...do........ 19.25 5
Schooner Sally Wren.. PO T 12.00 3
Bark Lorenz. v.ooeeivenesaecenceennnnan ...do........ 22,50 5
21 | Schooner J. E. Drake....veveerreenenn. do........ 7.00 5
24 | Bark SVeNNON....covuiiiiiinianaaniaannnraannnn canan {5 s N 17.00 5
28 | Steamnship Oranon.....cueneveenrannn. .i Cabtain and steward.. 12,25 7
Bark Holthe. ..oeeereeineainsevennnnnns L Captam....eenenn..... 22.50 5
Boark Saga..ooeniiiiiiiiiiiiiiiiaien. R s TP, 20.00 b
Feb. 4 | Steamship Scottish American.......... 33.00 5
7 | Schooner C. M. Page.....ccvvniniennnnn 17.00 [}
10 | Steamship Mount Shasta 47.50 5
11].....do....... 5.00 5
14 | Steamship Pearldon. 2.00 | Speclal.
15 | Bark Bertha.......... 27.00 ]
63.00 5
15.00 2
27.00 5
Schooner Commack..... 17.50 5
23 | Schooner Mary G. Maynard 7.50 5
26 | Steamshsp Scottish-American. . 37,00 5
Mar, 1] Bark ATSiS..ceueeeenneaeneenennnnsnennn 85.00 5
17 | Steamship Nevissian........c.cvmuen... 45,00 5
21 | Schooner Horace A. Ston8.....ceeeen... J.50 5
Apr. 41 8. W.HathaWay....c.oceiuerunronnesnn 9.00 5
30 | Schooner J. E, Bachman............. 12,00 5
Muy 2| Schooner Edna HoVtecevverrvnnnn..n.. 8.00 5
5 | Schooner Virginia Dare................ 4,50 | Bpeclal.
9 | 8chooner Stevens....... 3.00 5
June 21 | Steamship Ashtabula.................. 95.00 ]
27 | Schooner M. V. Hall.,coovreeenennnn. 7,50 ]
30 | Bark Oakhurst......cveeieviieennnnnns 2.0 5
July 1| Schooner Virginia Dare........... vemoann veeenas . 5.00 &

Said sums of money given as commissions or gratuities by said
respondent to captains, stewards, and engineers of vessels is added
by respondent to its cost of doing business and said respondent
adds to the selling price of the ship chandlery or’ supplies so sold
by it, an amount sufficient to cover the amounts so expended, which
is in addition to the fair market value of such ship chandlery or
supplies, and which additional amount becomes a charge against the
owner or operator of said vessel and ultimately against the public.
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Par. 6. The giving of cash commissions or gratuities by respondent
compels competitors of the respondent who do not desire to engage
in such practices to give commissions or gratuities of substantially
like amounts to the officers or employees of said vessels for the purpose
of protecting their trade and as a means of preventing respondent
from obtaining the business enjoyed by such competitors.

CONCLUSION.

The practices of said respondent, as set forth in the foregoing find-
ings as to the facts, are unfair methods of competition in commerce
and constitute a violation of an Act of Congress approved September
26, 1914, entitled, “An Act to create a Federal Trade Commission,
to define its powers and duties and for other purposes.”

ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commis-
sion upon the complaint of the Commission, the answer of the respond-
ent, the testimony and evidence submitted, the trial examiner’s report
upon the facts, and the exceptions thereto, and the Commission
having made its findings as to the facts with its conclusion that the
respondent has violated the provisions of the Act of Congress ap-
proved September 26, 1914, entitled, “An Act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes,”’

It is now ordered, That the respondent, Wright and Gowen Com-
pany, Incorporated, Drunswick, Ga., its officers, agents, representa-
tives, servants, and employees, cease and desist from directly or indi-
rectly giving to agents, captains, masters, stewards, engineers, or
other employees of vessels engaged in commerce, cash or other gra-
tuities without the knowledge or consent of their employers, as induce-
ments to influence their employers to purchase and as gratuities for
purchasing for said employers, ship chandlery supplies necessary or
essential in the operation of said vessels as instrumentalities of
commerce,

1t s further ordered, That the respondent, within sixty (60) days
after the service upon it of this order, file with the Commission a
report in writing setting forth in detail the manner and form in which
it has complied with the order to cease and desist hercinbefore set
forth.
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FEDERAL TRADE COMMISSION
.

THE SALT PRODUCERS ASSOCIATION ET AL.

COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION 5 OF
AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914; AND SECTION 2
OF AN ACT OF CONGRESS ATI'ROVED OCTOBER 15, 1914,

Docket 781—June 28, 1922,
SyYrLasus.

Where members of an unincorporated assoclation of dealers in, and producers
of, salt, with a combined output approximating one-half of the entire
output of salt manufactured and sold in the United States, pursuant to
a general understanding among the membership, extended the usual job-
ber’s discount only to regular wholesale grocers as listed In certain trade
directories, notwithstanding the fact that there were numerous bona fide
wholesale dealers in salt who made no claim to being wholesale grocers and
who consequently were not listed in such trade directories; with the result
that many of such dealers were thereafter unable to purchase with the usual
jobber's discount:

Held, That such practices, under the eircumstances set forth, constituted an
unfair method of competition in violation of Section 5 of the act of Con-
gress approved September 26, 1914, and also an unlawful discrimination in
price, in violation of the provisions of Sectlon 2 of the act of Congress
approved October 15, 1914.

COMPLAINT.

The Federal Trade Commission having reason to believe, from a
preliminary investigation made by it, that The Salt Producers’ Asso-
ciation, Michigan Salt Association, Michigan Salt Works, Inter-
national Salt Company of New York, Worcester Salt Company,
The Colonial Salt Company, Morton Salt Company, Ohio Salt
Company, Mulkey Salt Company, Inland-Delray Salt Company,
Diamond Crystal Salt Company, Stearnes Salt & Lumber Company,
The Buckley & Douglas Lumber Company, Cutler Magner Company,
Union Salt Company, Carey Salt Company, Barton Salt Company,
Anthony Salt Company and D. B. Doremus, hereinafter referred to
as the respondents, have been and are using unfair methods of com-
petition in interstate commerce, as hereinafter more particularly set
forth, in violation of the provisions of Section 5 of an Act of Con-
gress approved September 26, 1914, entitled “An Act to create a
Federal Trade Commission, to define its powers and duties, and
for other purposes”; and that said respondents have been and
are discriminating in price while engaged in interstate commerce,
between the purchasers of its commodities, as hereinafter more par-
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ticularly set forth, in violation of the provisions of Section 2 of an
Act of Congress approved October 15, 1914, entitled “An Act to
supplement existing laws against unlawful restraints and monopolies,
and for other purposes,” issues this complaint stating its charges on
information and belief, as follows:

Paracrarn 1. That the respondent, The Salt Producers’ Associa-
tion, is a voluntary organization formed in the year 1914, with a
membership composed of persons, partnerships and corporations
engaged in the production and sale of salt; that 18 out of the 35
salt producers of the United States are members of said respondent
Association; that the said members of said respondent Association
produce-and sell annually approximately 2,000,000 tons of salt out
of the approximate total of 2,350,000 tons produced and sold an-
nually in the United States, or nearly 90 per cent of the total pro-
duction of salt in the United States; that respondent D. B, Doremus
is the secretary of said respondent Association and is in active charge
of its affairs; that the memlers of said respondent Association are
the following named respondents, to wit:

Michigan Salt Association, Saginaw, Mich.;

Michigan Salt Works, Marine City, Mich;

International Salt Company of New York, Scranton, Pa.;

Worcester Salt Company, 71 Murray Street, New York City;

The Colonial Salt Company, Akron, Ohio;

Morton Salt Company, 717 Railway Exchange Building,
Chicago, I1L;

Ohio Salt Company, Wadsworth, Ohio;

Mulkey Salt Company, Dix and River Rouge, Detroit, Mich. ;

Inland-Delray Salt Company, 418 Murphy Building, Detroit,
Mich.;

Diamond Crystal Salt Company, St. Clair, Mich.;

Stearnes Salt & Lumber Company, Ludington, Mich.;

The Buckley & Douglas Lumber Company, Manistee, Mich.;

Cutler Magner Company, Duluth, Minn.;

Barton falt Company, Hutchinson, Kans.;

Union Salt Company, Addison, Lake Shore & Michigan
Southern Railway, Cleveland, Ohio;

Carey Salt Company, Hutchinson, Kans. ;

Anthony Salt Company, Anthony, Kans,

Par. 2. That in the course of the business conducted by the said
respondent members of said respondent, The Salt Producers’ Asso-
ciation, as aforesaid, they transport their said product from the
States in which the same is produced, to the purchasers thereof in
other States and in the Territories of the United States and in the
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District of Columbia, and in foreign countries, in direct competition
with other persons, partnerships and corporations similarly engaged.

Par. 3. That for more than seven years last past, the respondent,
Morton Salt Company, has been and now is the largest salt producer
in the United States; that said respondent has, during said period,
issued and now issues, from time to time, its quotations covering
the prices fixed by it for the sale of its salt, which quotations have
been and are, as issued, sent to all of the other members of said re-
spondent Association, who thereupon immediately adopt and pub-
lish, in substantial conformity therewith, their own quotations cover-
ing the prices fixed by them for their salt; that because of the prac-
tice of all the respondent salt producers in fixing and maintaining
prices in substantial conformity ‘with the prices contained in said
respondent’s quotations, as aforesaid, which practice is hereinafter
referred to for convenience as the “salt producers’ price practice,’
purchasers of salt have been during all of said period and now are
unable to secure said product from any respondent manufacturer
thereof at prices substantially different from those contained in the
said quotations issued from time to time by said respondent, Morton
Salt Company, as aforesaid.

Par. 4. That in order to effectually control the retail market price
on the salt produced by the said respondent members of said re-
spondent, The Salt Producers Association, and to consequently
strengthen the policy of said respondent members to maintain
uniform prices for their product through the said salt producers’
price practice, the said respondent Association, in October, 1914,
shortly after its organization, held a meeting of its said respondent
members and at said meeting the said respondent members con-
spired, confederated and agreed together and among themselves to
discontinue what they had been doing for 20 years or more, namely,
selling their said product without discrimination in price between
the different purchasers thereof, such purchasers including whole-
sale dealers in salt exclusively, and wholesale dealers in salt in con-
junction with other commodities; that said respondent members
thereupon conspired, confederated and agreed together and among
themselves to discontinue granting the discount, amounting to from
7 per cent to 15 per cent of the selling price of the various grades of
salt, to all those to whom they had theretofore granted such discount,
except in the case of such customers as were listed and designated as
wholesale grocers in a directory known as “The Red Book,” pub-
lished at Columbus, Ohio, by one O. C. Ingalls; that in the month of
January, 1917, said respondent members, at an Association meeting,
further conspired, confederated and agreed together to grant such
discount only to those listed and designated as wholesale grocers in



70 FEDERAL TRADE COMMISSION DECISIONS.
Complaint. 5F.T.C.

a directory published by the Thomas Publishing Co. of New York
City; that neither of said directories contained or contains a com-
plete list of all of the wholesale groceries in the various localities of
the United States supplied by said respondents with their said
product. _

Par. 5. That pursuant to the said conspiracy of October, 1914,
said respondent members thereafter refused to allow a large number
of their former customers the discounts which they had been thereto-
fore allowed when purchasing said product, but made such cus-
tomers and all other wholesale dealers whose names were not con-
tained in said Red Book, pay, and they did pay, the full list price
therefor, without any discount therefrom, and said respondent mem-
bers allowed such discount to those persons, partnerships and cor-
porations listed in said Red Book up to the month of January, 1917;
that said respondent members were, after said agreement was put
into effect in Octobel, 1914, able to and did, through its customers
listed in said Red Book, uniformly maintain their own dictated prices
at which their product was resold to the public by their said cus-
tomers; that pursuant to the said conspiracy of January, 1917, the
said respondent members continued to refuse and still refuse to
allow a large number of their former customers the discount which
had theretofore been allowed them, and have since said time re-
fused and still refuse to allow such discount to any persons, partner-
ships or corporations, including wholesale grocers and other whole-
sale dealers in salt except those listed and designated as wholesale
grocers in said directory published by the said Thomas Publishing
Co.; that said respondent members compel all of their customers,
including wholesale grocers and other wholesale dealers in salt and
other commodities, not listed in said last named directory, to pay,
and they do pay, the full list price for said product without any
discount therefrom, while respondents’ customers listed in said
last named directory, as aforesaid, are granted and receive the
said discount from the full list price of said product; that said
respondent members have been and now are enabled, through the
restricted number of their customers in whose favor they have been
and now are discriminating as aforesaid, to uniformly maintain their
own dictated prices at which their product has been and is resold
to the retail trade by their said customers listed in said last named
directory.

Par. 6. That the said discriminations in price made by said re-
spondents, as hereinabove stated, between the various purchasers
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of their said product, in the course of their interstate business as
aforesaid, were not and are not made on account of any differences
whatever in the grade, quality or quantity of the product so sold,
nor were nor are such discriminations in price such as make only
due allowance, or any allowance whatever for difference in the cost
of selling or transportation of such product, nor were or are such
discriminations in price made in good faith in the same or different
communities to meet competition.

Par. 7. That the effects, among others of said unfair and unlaw-
ful discriminations in price made by said respondents, as the result
of said conspiracy, between the different purchasers of their said
products as aforesaid, in the conduct of their said interstate busi-
Dess, are:

(1) To give to those wholesale grocers listed in said Thomas Pub-
lishing Co.’s directory which are granted said discount, an unfair
and unlawful advantage over all other wholesale grocers and whole-
sale dealers in salt who are refused the said discount. The result
may be to substantially lessen competition and tend to create a
monopoly for those listed in said directory, in the business of selling
salt at wholesale in interstate commerce, as aforesaid.

(2) To enable said respondent members of said respondent, The
Salt Producers’ Association, to eflectually maintain among them-
selves uniform selling prices for their said product. The result
Necessarily may be to substantially lessen competition among those
engaged in the business of producing salt and selling the same in
interstate commerce in the various localities of the United States.

Pagr, 12. That by reason of the facts hereinabove stated, the re-
spondents (1) have been and are using an unfair method of compe-
tition in commerce within the intent and meaning of Section 5 of an
Act of Congress entitled “An Act to create a Federal Trade Commis-
sion, to define its powers and duties, and for other purposes,” ap-
proved September 26, 1914; and (2) have been and are discriminat-
ing in price between the different purchasers of their products, in
violation of the provisions of Section 2 of an Act of Congress enti-
tled “An Act to supplement existing laws against unlaw{ul restraints
and monopolies, and for other purposes,” approved October 15, 1914,

REPORT, FINDINGS AS TO THE FACTS, AND ORDER.

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, entitled, “An Act To create a Federal Trade Com-
Wission, to define its powers and duties, and for other purposes,”
and an Act of Congress approved October 15, 1914, entitled, “An Act
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To supplement existing laws against unlawful restraints and mo-
nopolies, and for other purposes,” the IFederal Trade Commission
issued and served a complaint upon the respondents above named,
charging such respondents and each of them with the use of unfair
methods of competition in commerce, in violation of the provisions
of Section 5 of said Act of September 26, 1914, and further charg-
ing that said respondents and each of them had been and were dis-
criminating in price between different purchasers of salt produced
or sold by them, in violation of said Act of October 15, 1914,

Each of the respondents entered appearance and filed answer
herein, admitting that certain of the matters and things alleged
in said complaint are true in manner and form as therein set forth,
and denying certain other allegations contained therein, and the com-
plaint herein having been dismissed as to the respondent, The
Buckley & Douglas Lumber Company,! the other respondents made
and entered into and filed herein a stipulation as to the facts, in
which it is agreed that the statement of facts contained in such
stipulation contains the relevant, material facts of this proceeding,
and may be taken as such by the I'ederal Trade Commission in lieu
of testimony, and that said Commission may proceed forthwith on
such stipulation to make its findings and such order as it may deem
proper to enter herein, without the introduction of testimony, oral
argument or the filing of briefs:

And thereupon the proceeding came on for final hearing and the
Commission, having considered the complaint herein, the answers
thereto and the stipulation as to the facts, and being fully advised
in the premises, makes this its findings as to the facts and its con-
clusion:

FINDINGS AS TO THE FACTS.

Paragraprr 1. That the respondent, The Salt Producers Associa-
tion, is a voluntary association formed in the year 1914, with a
membership composed of producers and dealers in salt, which pro-
ducing members, since the year 1914, have produced about one-half
of the entire output of salt manufactured and sold in the United
States; that the respondent, D. B. Doremus, is the secretary of said
respondent, The Salt Producers Association, and is in active charge
of its business and aflairs,

Par. 2. That the respondents, Diamond Crystal Salt Co., Michigan
Salt Works, Mulkey Salt Co., and Stearnes Salt & Lumber Co., are
corporations, each organized under the laws of the State of Michi-

3 By order entered of even dute, no reasons assigned.
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gan; that the respondents, Anthony Salt Co., Barton Salt Co. and
Carey Salt Co., ave corporations, each organized under the laws of
the State of Kansas; that the respondents, The Colonial Salt Co.,
Ohio Salt Co. and Union Salt Co., are corporations, each organized
under the laws of the State of Ohio; that the respondents, Worcester
Salt Co. and International Salt Co. of New York, are corporations,
each organized under the laws of the State of New York; that
the respondent, Morton Salt Co., is a corporation organized under the
laws of the State of Illinois; that the Inland-Delray Salt Co., is a
corporation organized under the laws of the State of Utah; that
the respondent, Michigan Salt Association, is a partnership com-
posed of Clarence M. Ireton and Arthur A. White, with principal
place of business at Saginaw, Mich.

Par. 3. That each of the respondents named and described in
Paragraph 2 hereof is a member of the respondent, The Salt Pro-
ducers Association, named and described in Paragraph 1 hereof, and
each of said respondents manufactures and sells salt or sells salt
manufactured by others, and causes salt manufactured or sold by
it to be transported to the purchasers thereof from the State where
produced, through and into other States of the United States, and
in some instances, into foreign countries, in due course of commerce
among the States of the United States and with foreign countries,
and each of said respondents carries on its respective business in
direct, active competition with other persons, partnerships and cor-
porations similarly engaged.

Par. 4. That shortly after the organization of the respondent, The
Salt Producers Association, it was the general understanding among
its members that thereafter the members of the Association would
allow the usual jobber’s discount on salt sold by each of them only
to regular wholesale grocers, and that the directory known as the
Red Book, published at Columbus, Ohio, by one O. C. Ingalls, fur-
nishing the most reliable list of wholesale grocers, should be adopted
as the oflicial list of the Association.

That theretofore said members, for more than 20 years, had indi-
vidually been allowing such jobber’s discount to wholesale dealers
in salt exclusively and to wholesale dealers in salt in conjunction with
commodities other than groceries, and there were numerous bona fide
wholesale dealers who sold salt, but who made no claim to being
Wholesale grocers and as a consequence their names were not listed
in said Red Book or in any other directory as wholesale grocers; as
a result of said understanding by said Association members, many
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dealers were thereafter unable to purchase salt from such members
with the usual jobber’s discount.

That thereafter at a meeting of the Association held on January 11,
1917, the following action was taken by the Association: Discussion
disclosed that the Red Book as a guide to wholesale grocers was not
very dependable, and motion by Mr. Storm that Thomag’s Guide of
Wholesale Grocers be adopted as official for the Association was
seconded by Mr. Ring and carried.

Par. 5. That at least since January 1, 1919, the members of the
Association have not confined the usual jobber’s discount on salt sold
by each of them, in all instances to wholesale grocers and dealers
whose names were listed in Thomas’s Directory, but have allowed
such jobber’s discount to many wholesale grocers and dealers who
were, in the opinion of each individual member, entitled to be classi-
fied as a wholesale dealer.

Par. 6. That the respondent, International Salt Company, has
never granted discounts only to those listed and designated as whole-
sale grocers, in the Red Book or Thomas’s Guide of Wholesale
Grocers, and it has never used either of said directories in making
any of its sales.

CONCLUSION,

That the practices of the respondents and each of them, under the
conditions and circumstances set out in the foregoing findings as to
the facts, constituted an unfair method of competition in commerce
1n violation of the Act of Congress approved September 26, 1914,
entitled, “An Act to create a IFederal Trade Commission, to define its
powers and duties, and for other purposes”; and further constituted
a discrimination in price between different purchasers of salt pro-
duced or sold by respondents, in violation of the Act of Congress ap-
proved October 15, 1914, entitled, “An Act to supplement existing
laws against unlawful restraints and monopolies, and for other
purposes.”

ORDER TO CEASE AND DESIST.

This proceeding having been heard by the I'ederal Trade Com-
mission upon the complaint of the Commission, the answers of the re-
spondents and a stipulation as to the facts wherein and whereby it
was agreed by each and all of said respondents, except The Buckley &
Douglas Lumber Company, the complaint being dismissed as to such
respondent, that said stipulation as to facts should be taken by the
Commission in lieu of testimony herein and that the Commission
might forthwith proceed upon such stipulation, to enter its report
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and findings as to the facts and its order disposing of this proceed-
ing, and the Commission on the date hereof having made and filed its
report, containing its findings as to the facts and its conclusion that
respondents have violated Section 5 of the Act of Congress approved
September 26, 1914, entitled, “An Act to create a Federal Trade
Commission, to define its powers and duties, and for other purposes,”
and that respondents have violated Section 2 of the Act of Congress
approved October 15, 1914, entitled, “An Act to supplement exist-
ing laws against unlawful restraints and monopolies, and for other
purposes,” which said report is hereby referred to and made a part
hereof;

Now, therefore, it is ordered, That the respondents The Salt Pro-
ducers Association, Michigan Salt Association, Michigan Salt
Works, International Salt Company of New York, Worcester Salt
Company, The Colonial Salt Company, Morton Salt Company, Ohio
Salt Company, Mulkey Salt Company, Inland-Delray Salt Com-
pany, Diamond Crystal Salt Company, Stearnes Salt & Lumber
Company, Cutler Magner Company, Union Salt Company, Carey
Salt Company, Barton Salt Company, Anthony Salt Company and
D. B. Doremus, and each and all of said respondents, and their re-
spective officers, directors, committees, agents, employees, and all
persons acting under or through them or in their behalf, forever
cease and desist from directly or indirectly:

1. Entering or attempting to enter into any agreement or under-
standing together or with one another that any list of jobbers, whole-
salers or other dealers in salt, shall determine the persons, partner-
ships, corporations or associations which the respondents or any of
them shall or shall not recognize for the purpose of allowing or
withholding jobbers’ or wholesalers’ prices and terms, or shall or
shall not sell at jobbers’ or wholesalers’ prices and terms.

2. Entering or attempting to enter into any agreement or under-
standing together or with one another, to limit or restrict the num-
ber of persons, partnerships, corporations or associations to whom
the respondents or any of them shall sell at jobbers’ or wholesalers’
Prices and terms or recognize for the purpose of allowing jobbers’
or wholesalers’ prices and terms,

3. Entering or attempting to enter into any agreement or under-
standing not to sell salt at wholesalers’ or jobbers’ prices to any per-
son, partnership, corporation or association which is not classified
or listed as a wholesaler or jobber by the “ Thomas Publishing Com-
pany,” of New York City, or by any other agency, publisher, or
Person,
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4. Nothing herein contained shall apply to transactions wholly in
intrastate commerce, nor shall this order be construed to enjoin or
restrain any respondent herein from discriminating in price between
different purchasers of salt on account of differences in the grade,
quality or quantity of said commodity, or making due allowance
for difference in the cost of selling or transportation, or making any
price for salt to meet or to compete with prices previously made by
any other respondent, or any other competitor, or from selecting
one’s own customers in bona fide transactions and not in restraint of
trade, or in any respect to enjoin or restrain fair, free and open
competition.
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2.

RUSSELL GRADER MANUFACTURING COMPANY.

COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION § OF
AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914,

Docket 430—June 30, 1022,
SYLLABUS.

Where a corporation engaged in the manufacture and sale of road machinery
and kindred products,

(a) D’aid, through a commission contract, to concerns, of which public officlals
charged with the duty of purchasing, or recommending the purchase, of
such products for the governing bodies served by them, were members, com-
missions for the sale of its products; and

(b) Retained such public officials, when engaged in their respective communi-
ties in the sale of machinery or in some kindred line of business, for the
sale of its products;

With the result that it was thereby enabled, through the services of such
officials, to sell its products to the governing bodies of which they were
members, and that the cost of its products to its customers was Increased,
and with a tendency to cause its competitors to do likewise in order to
retain their business:

Held, That such payments, under the circumstances set forth, constituted an
unfair method of competition,

COMPLAINT,

The Federal Trade Commission, having reason to believe from a
preliminary investigation made by it that the Russell Grader Manu-
facturing Co., hereinafter referred to as respondent, is now and for
more than a year last past has been using unfair methods of competi-
tion in interstate commerce in violation of the provisions of Section 5
of an Act of Congress approved September 26, 1914, entitled, “ An
Act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes,” and it appearing that a proceeding
by it in respect thereof would be to the interest of the public, issues
this complaint, stating its charges in that respect on information and
belief as follows:

Paracrapir 1. That the respondent, Russell Grader Manufacturing
Co., a corporition organized and existing and doing business under
and by virtue of the laws of the State of Minnesota, having its princi-
pal office and place of business at the city of Minneapolis, in the State
of Minnesota, is now and for more than one year last past has been
engaged in manufacturing and selling road machinery and similar

/
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products throughout the various States and Territories of the United
States, and that at all times hereinafter mentioned the respondent has
carried on and conducted such business in competitior with other
persons, firms, copartnerships and corporations manufacturing and
selling like products in interstate commerce.

Par. 2. That in the course of its business of manufacturing and
selling road machinery and similar products throughout the vari-
ous States and Territories of the United States, the respondent is
now and for more than one year last past has been giving and
offering to give to public officials and to employees of both its cus-
tomers and prospective customers, and its competitors’ customers
and prospective customers, as an inducement to influence said public
officials and employees of customers to recommend, purchase or
contract to purchase from the respondent road machinery and
similar products, without other consideration therefor, gratuities
such as liquor, cigars, meals, theater tickets, and entertainment.

Par, 3. That in the course of its business of manufacturing and
selling road machinery and similar products throughout the vari-
ous States and Territories of the United States, the respondent is
now and for more than one year last past has been paying and
offering to pay the expenses of public officials and their representa-
tives to the respondent’s place of business for the purpose of in-
specting the respondent’s products, as an inducement to influence
said public officials to purchase or contract to purchase from the
respondent road machinery and similar products.

Par. 4. That in the course of its business of manufacturing and
selling road machinery and similar products, throughout the vari-
ous States and Territories of the United States, the respondent is
now and for more than one year last past has been secretly paying
and offering to pay to public officials, their friends and relatives and
to employecs of both its customers and prospective customers, sums
of money as an inducement to influence said public officials and
employees of customers to recommend, purchase or contract to pur-
chase from the respondent road machinery and similar products,
or to influence said public officials and customers to refrain from
dealing or contracting to deal with competitors of the respondent.

REPORT, FINDINGS AS TO THE FACTS, AND ORDER.

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, the Federal Trade Commission issued and served
& complaint upon the respondent, Russell Grader Manufacturing
Co., charging it with the use of unfair methods of competition in
commerce in violation of the provisions of said Act.
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The respondent having entered its appearance by its attorney, and
filed its answer herein, hearings were had and evidence was there-
upon introduced in support of the allegations of said complaint and
on behalf of the respondent before an Examiner of the Federal
Trade Commission, theretofore duly appointed.

And thereupon this proceeding came on for final hearing, and the
Commission, having heard argument of counsel and duly considered
the record and being now fully advised in the premises, makes this
its findings as to the facts and conclusion:

FINDINGS AS TO THE FACTS.

Paracraru 1. The respondent, Russell Grader Manufacturing Co.,
Is a corporation organized, existing and doing business under and by
virtue of the laws of Minnesota, with its principal office and place
of business in Minneapolis, in said State, and is now and for several
Years last past has been engaged in manufacturing, selling and dis-
tributing road machinery and similar products, in interstate com-
Ierce, to counties, townships, municipalities and other political
governmental subdivisions, in competition with others similarly en-
gaged.

Par. 2. That in the course of its business of manufacturing and
selling road machinery and similar products in said commerce in
and among the States and Territories of the United States, the re-
spondent, Russell Grader Manufacturing Co., has, in many instances,
Paid a commission through a commission contract, for the sale of its
products in the usual form, with firms or corporations of which
a public official was then a member, and that thereby, in many in-
stances, sales of its products through the service of such firm or
corporation in cooperation with such official have been actually
cffected by respondent, for and on behalf of the particular county,
township or municipality with which such member of said firm or
Corporation has been or then was officially connected, and that re-
Spondent has also, in many instances where a public official has been
eéngaged in his community in the sale of machinery or some kindred
line of business, retained such official for the sale of its products in
Such community; and thereby respondent has, in many instances,
been enabled through the services of such official, to sell its product
to the governing body of which he was then a member, and has paid
‘he regular dealer’s commission for such service.

Par. 3. That the said public officials and the said public employees
to whom or to whose relatives or friends the said cash payments
were offered or paid by the respondent as aforesaid were such public
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officials and such public employees whose duties, in behalf of the
public in whose service they were, required them to purchase, or to
recommend the purchase of, for their principals, the kind of goods,
wares and merchandise mentioned in paragraph one hereof.

Par. 4. That the practice of paying or offering to pay sums of
money to such public officials and to such public employees or to
their relatives or friends for the purposes aforesaid, affects all of the
said respondent’s competitors and tends to cause them to do likewise
for the same purpose and for the same effect as a means of protecting
their trade and preventing the respondent frem obtaining the busi-
ness enjoyed by them.

Par. 5. That as a result of the payment of such sums of money
as aforesaid the respondent adds to its cost of doing business the
amount of money paid by it as stated in these findings, and the cost
of its goods, wares and merchandise to its customers is its cost of
doing business plus its profits.

CONCLUSION,

The practices of the said respondent, under the conditions and
circumstances described in the foregoing findings, are unfair methods
of competition in commerce, and constitute a violation of the Act
of Congress approved September 26, 1914, entitled “An Act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes.”

ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission, the answer of the
respondent, the testimony and evidence and printed briefs of coun-
sel, and the Commission being of the opinion that the methods of
competition in question are prohibited by the Act of Congress ap-
proved September 26, 1914, entitled “An Act to create a Iederal
Trade Commission, to define its powers and duties, and for other
purposes,” and having made its report in which it stated its findings
as to the facts, with its conclusions that the respondent has violated
the provisions of said Act.

It is therefore ordered, That the respondent, Russell Grader
Manufacturing Co., its officers, directors, agents, representatives and
employees, cease and desist from directly or indirectly paying, of-
fering or promising to pay any money or thing of value, to any
officer or employee of counties and other political subd1v1510ns of
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the States of the United States, to induce or influence such officers
and employees to purchase road machinery or other articles sold
by respondent Russell Grader Manufacturing Co., for the political
subdivisions represented by them or with which they are connected.

It i3 further ordered, That respondent Russell* Grader Manufac-
turing Co., shall within thirty (30) days after the service upon them -
of a copy of this order, file with the Commission a report in writing
setting forth in detail the manner and form in which it has complied
with the order to cease and desist hereinbefore set forth,
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FEDERAL TRADE COMMISSION
v,

AUSTIN-WESTERN ROAD MACHINERY COMPANY.

COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION 3
OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914,

Docket 434—June 30, 1922,

SYLLABUS,

Where a corporation engaged in the manufacture and sale of road machinery
and kindred products, paid and offered to pay, to public officials and
employees charged with the duty of purchasing, or recommending the
purchase, of such products for the governing bodies served by them, and
to their relatives and friends, sums of money as an inducement for said
officlals and employees to purchase or contract to purchase of it and to
refrain from dealing with its competitors; with the result that the cost
of its products to its customers was thereby increased, and with a tendency
to cause its competitors to do likewise in order to retain their business:

Held, That such payments and offers to pay, under the circumstances set
forth, constituted an unfair method of competition.

COMPLAINT.

The Federal Trade Commission, having reason to believe from
a preliminary investigation made by it that The Austin-Western
Road Machinery Company, hereinafter referred to as respondent,
is now and for more than a year last past has been using unfair
methods of competition in interstate commerce in violation of the
provisions of Section 5 of an Act of Congress, approved September
926, 1014, entitled “An Act To create a I'ederal Trade Commission, to
define its powers and duties, and for other purposes,” and it appear-
ing that a proceeding by it in respect thereof would be to the
interest of the public, issues this complaint, stating its charges in
that respect on information and belief as follows:

Panragrarit 1, That the respondent, The Austin-Western Road
Machinery Company, a corporation organized and existing and doing
business under and by virtue of the laws of the State of Illinois,
having its principal office and place of business at the City of
Chicago, in the State of Illinois, is now and for more than one
year last past has been engaged in manufacturing and selling road
machinery and kindred products throughout the various States and
Territories of the United States, and that at all times hereinafter
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mentioned, the respondent has carried on and conducted such busi-
ness in competition with other persons, firms, copartnerships and
corporations manufacturing and selling like products in interstate
commerce.

Par. 2. That in the course of its business of manufacturing and
selling road machinery and kindred products throughout the various
States and Territories of the United States, the respondent is now
and for more than one year last past has been giving and offering to
give to public officials and to employees of both its customers and
prospective customers, and its competitors’ customers and prospective
customers, as an inducement to influence said public officials and
employees of customers to recommend, purchase or contract to pur-
chase from the respondent, road machinery and kindred products,
without other consideration therefor, gratuities such as liquor, cigars,
meals, theater tickets, and entertainment.

Paz. 3. That in the course of its business of manufacturing and
selling road machinery and kindred products thronghout the various
States and Territories of the United States, the respondent is now
and for more than one year last past has been paying and offering
to pay the expenses of public officials and their representatives to
the respondent’s place of business for the purpose of inspecting the
respondent’s products, as an inducement to influence said public
officials to purchase or contract to purchase from the respondent,
road machinery and kindred products.

Par. 4. That in the course of its business of manufacturing and
selling road machinery and kindred products throughout the various
States and Territories of the United States, the respondent is now
and for more than one year last past has been secretly paying and
offering to pay to public officials, their friends and relatives, and
to employees of both its customers and prospective customers, and
its competitors’ customers and prospective customers, sums of nmoney
as an inducement to influence said public officials and employees of
customers to recommend, purchase or contract to purchase from the
respondent, road machinery and kindred products, or to influence
said public officials and customers to refrain from dealing or con-
tracting to deal with competitors of the respondent.

REPORT, FINDINGS AS TO THE FACTS, AND ORDER.

Pursuant to the provisions of an Act of Congress, approved Sep-
tember 26, 1914, the Federal Trade Commission issued and served a
complaint upon the respondent, the Austin-Western Road Machinery
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Co., charging it with unfair methods of competition in commerce
in violation of the provisions of said Act.

The respondent having entered its appearance by its respective
attorneys, and filed its answer herein, hearings were had and evi-
dence was thereupon introduced in support of the allegations of said
complaint and on behalf of the respondent before an Examiner of
the Federal Trade Commission, theretofore duly appointed,

And thereupon this proceeding came on for final hearing, and the
Commission, having heard argument of counsel and duly considered
the record and being now fully advised in the premises, makes this
its findings as to the facts and conclusion: :

FINDINGS AS TO THE FACTS,

Paracraru 1. That the respondent, Austin-Western Road Machin-
ery Co. is a corporation, organized and existing and doing business
under and by virtue of the laws of the state of Illinois having its prin-
cipal office and place of business at the city of Chicago in the state of
Illinois and is now and has been for more than one year preceding the
commencement of this case engaged in manufacturing and selling
road machinery and kindred products throughout the various states
and territories of the United States and at all times has carried on
and conducted its said business in competition with other persons,
firms, partnerships and corporations manufacturing and selling simi-
lar products in interstate commerce.

Par. 2. That the respondent, The Austin-Western Road Machinery
Co., in the course of its business as described in paragraph 1 hereof,
dontinuously, and for more than two years immediately preceding
the issuance of the complaint herein, has been paying, and offering
to pay, to public officials, to public employees, and to the relatives
and friends of the same, cash payments of money as an inducement
to persuade and to cause the said officials and the said employees to
purchase, or to contract to purchase for their principals, goods, wares
and merchandise from the respondent, and to refrain from dealing
or contracting to deal with competitors of the respondent selling the
same or similar goods, wares and merchandise.

Par. 3. That the said public officials and the said public employees
to whom, or to whose relatives or friends, the said cash payments
were offered or paid by the respondent as aforesaid were such public
officials and such public employees whose duties, in behalf of the
public in whose service they were, required them to purchase, or to
recommend the purchase of, for their principals, the kind of goods,
wares and marchandise mentioned in paragraph 1 hereof,
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Par. 4. That the practice of paying or of offering to pay sums of
money, to such public officials and to such public employees, or to
their relatives or friends, for the purposes aforesaid, affects all of
the said respondent’s competitors and tends to cause them to do like-
wise for the same purpose and for the same effect as a means of pro-
tecting their trade and preventing the respondent from obtaining the
business enjoyed by them.

Par. 5. That as a result of the payment of such sums of money as
aforesaid, the respondent adds to its cost of doing business the amount
of money paid by it as stated in these findings, and the cost of its
goods, wares, and merchandise to its customers is its cost of doing
business plus its profits.

CONCLUSIONS,

That practices of respondent as set forth in the above findings of
fact are unfair methods of competition in interstate commerce and
in violation of an Act of Congress, approved September 26, 1914,
entitled “An Act to create a Federal Trade Commission, to define
its powers and duties and for other purposes.”

ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Com-
mission upon its complaint, the answer of the respondent, the testi-
mony and the evidence and the briefs of counsel, and the Commis-
sion having made its findings as to the facts with its conclusion
that the respondent has violated the provisions of the Act of Con-
gress, approved September 26, 1914, entitled “An Act to create a
Federal Trade Commission, to define its powers and duties, and
for other purposes.”

1t dis, therefore, ordered, That the respondent, Austin-Western
Road Machinery Co., its officers, directors, agents, representatives
and employees, cease and desist from directly or indirectly paying,
offering, or promising to pay, any money or thing of value to any
officer or employee of counties, townships, municipalities, and other
political subdivisions of the States of the United States, or to their
friends or relatives, or to others, to induce or influence such officers
and employees to purchase the goods, wares and merchandise sold by
the respondent, Austin-Western Road Machinery Co., for the
political subdivision represented by them or with which they are
connected.

1t is further ordered, That Austin-Western Road Machinery Co.
shall, within thirty (30) days, after the service upon it of a copy
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of this order, file with the Commission a report in writing sctting
forth in detail the manner and form in which it has complied with
the order to cease and desist as hereinbefore set forth.

The Commission also made similar findings and orders as of
June 30, 1922, in the cases of The Galion Iron Works & Manufac-
turing Co. (of Galion, Ohio, Dock. 436), The Good Roads Ma-
chinery Co., (of Kennett Square, Pa., Dock. 439), and Acme Road
Machinery Co. (of Frankfort, N. Y., Dock. 441), in which the facts
involved appear to have been identical, or substantially identical,
with those in the preceding case,
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Complaint,

FEDERAL TRADE COMMISSION

v,

STOCKLAND ROAD MACHINERY COMPANY.

COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION § OF
AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914.

Docket 435—June 30, 1922,
SYLLABUS.

Where a corporation engaged In the manufacture and sale of road machinery
and kindred products,

(a) Paid, through a commission contract, to public officials charged with the
duty of purchasing, or recommending the purchase, of such products for
the governing bodies served by them, commissions for the sale of its
products;

(b) Similarly paid commissions to concerns of which such public officials were
members; and

(¢) Retained such public officials, when engaged in their respective com-
munities in the sale of machinery or in some kindred line of business, for
the sale of its products;

With the result that it was thereby enabled, through the services of such
officials, to sell its products to the governing bodies of which they were
members, and that the cost of its products to its customers was increased,
and with a tendency to cause its competitors to do likewise in order to
retain their business:

Held, That such payments, under the ecircumstances set forth, constituted
unfair methods of competition.

COMPLAINT,

The Federal Trade Commission, having reason to believe from
a preliminary investigation made by it, that the Stockland Road
Machinery Co., hereinafter referred to as respondent, is now and
for more than a year last past has been using unfair methods of
competition in interstate commerce in violation of the provisions
of Section 5 of an Act of Congress approved September 26, 1914,
entitled, “An Act to create a Iederal Trade Commission, to define
its powers and duties, and for other purposes,” and it appearing that
a proceeding by it in respect thereof would be to the interest of the
Public, issues this complaint, stating its charges in that respect on
Information and belief as follows:

Paracrarit 1. That the respondent, the Stockland Road Ma-
chinery Co., a corporation organized and existing and doing busi-
Ness under and by virtue of the laws of the State of Minnesota,
having its principal office and place of business at the city of Minne-
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apolis, in the State of Minnesota, is now and for more than one
year last past has been engaged in manufacturing and selling road
machinery and kindred products throughout the various States and
Territories of the United States, and that at all times hereinafter
mentioned the respondent has carried on and conducted such busi-
ness in competition with other persons, firms, copartnerships and
corporations manufacturing and selling like products, in interstate
commerce.

Par. 2. That in the course of its business of manufacturing and
selling road machinery and kindred products throughout the vari-
ous States and Territories of the United States, the respondent is
now and for more than one year last past has been giving and offer-
ing to give to public officials and to employees of both its customers
and prospective customers, and its competitors’ customers and pro-
spective customers, as an inducement to influence said public officials
and employees of customers to recommend, purchase or contract to
purchase from the respondent road machinery and kindred products,
without other consideration therefor, gratuities such as liquor, cigars,
meals, theater tickets, and entertainment.

Par. 3. That in the course of its business of manufacturing and
selling road machinery and kindred products throughout the various
States and Territories of the United States, the respondent is now
and for more than one year last past has been paying and offering
to pay the expenscs of public officials and their representatives to
the respondent’s place of business for the purpose of inspecting the
respondent’s products, as an inducement to influence said public
officials to purchase or contract to purchase from the respondent road
machinery and kindred products.

Par. 4. That in the course of its business of manufacturing and
selling road machinery and kindred products, throughout the vari-
ous States and Territories of the United States, the respondent is
now and for more than one year last past has been secretly pay-
ing and offering to pay to public officials, their friends and relatives
and to employees of both its customers and prospective customers,
and its competitors’ customers and prospective customers, sums of
money as an inducement to influence said public officials and em-
ployees of customers to recommend, purchase or contract to purchase
from the respondent road machinery and kindred products, or to
influence said public officials and customers to refrain from dealing
or contracting to deal with competitors of the respondent.
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REPORT, FINDINGS AS TO THE FACTS, AND ORDER.

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, the Federal Trade Commission issued and served
a complaint upon the respondent, Stockland Road Machinery Co.,
charging it with the use of unfair methods of competition in com-
merce in violation of the provisions of said Act.

The respondent having entered its appearance by its attorney,
and filed its answer herein, hearings were had and evidence was
thereupon introduced in support of the allegations of said complaint
and on behalf of the respondent before an Examiner of the Fed-
eral Trade Commission, theretofore duly appointed.

And thereupon this proceeding came on for final hearing, and the
Commission, having heard argument of counsel and duly considered
the record and being now fully advised in the premises, makes this
its findings as to the facts and conclusion:

FINDINGS AS TO THE FACTS.

Paracrara 1. The respondent Stockland Road Machinery Co. is
& corporation organized, existing and doing business under and by
virtue of the laws of Minnesota, with its principal office and place
of business in Minneapolis, in said State, and is now and for several
Years last past has been engaged in manufacturing and selling road
machinery and similar products among or between the various States
and Territories of the United States in competition with other
persons, copartnerships, and corporations engaged in manufacturing
and selling like products in interstate commerce.

Par. 2. That in the course of its business of manufacturing and
selling road machinery and similar products in said commerce in
and among the States and Territories of the United States, the re-
spondent, Stockland Road Machinery Co., in several instances paid
& commission directly to pubhc officials, and in many instances in-
dlrectly, through a commission contract, for the sale of its products,
In the usnal form, with firms or corporatlons of which a public offi-
cial was then a member, and that thereby, in many instances, sales
of its products through the service of such firm or corporation in co-
operation with such ofﬁcml have been actually eflected by respondent,
for and on behalf of the particular county, township or municipality
with which such member of said firm or corporation has been or then
was officially connected; and that respondent has also, in many in-
Stances where a public ofﬁcml has been engaged in hlS community
in the sale of machinery or some kindred line of business, retained
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such official for the sale of its product in such community; and
thereby respondent has, in many instances, been enabled through the
services of such official, to sell its products to the governing body of
which he was then a member, and has paid the regular dealer’s com-
mission for such service.

Par. 8. That the said public officials and the said public employees
to whom or to whose relatives or friends the said cash payments were
offered or paid by the respondent as aforesaid were such public offi-
cials and such public employees whose duties, in behalf of the public
in whose service they were, required them to purchase, or to recom-
mend the purchase of, for their principals, the kind of goods, wares
and merchandise mentioned in paragraph 1 hereof.

Par. 4. That the practice of paying or offering to pay sums of
money to such public officials and to such public employees or to
their relatives or friends for the purposes aforesaid, affects all of the
said respondent’s competitors and tends to cause them to do likewise
for the same purpose and for the same effect as a means of protecting
their trade and preventing the respondent from obtaining the busi-
ness enjoyed by them.

Par. 5. That as a result of the payment of such sums of money
as aforesaid the respondent adds to its cost of doing business the
amount of money paid by it as stated in these findings, and the
cost of its goods, wares and merchandise to its customers is its cost
of doing business plus its profits.

CONCLUSION.,

The practices of the said respondent, under the conditions and
circumstances described in the foregoing findings, are unfair meth-
ods of competition in commerce, and constitute a violation of the
Act of Congress approved September 26, 1914, entitled “ An Act
to create a Iedcral Trade Commission, to define its powers and
duties, and for other purposes.”

ORDER TO CEASE AND DESIST,

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission, the answer of the
respondent, the testimony and evidence and printed briefs of coun-
sel, and the Commission being of the opinion that the methods of
competition in question are prohibited by the Act of Congress ap-
proved September 26, 1914, entitled “An Act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes,” and having made its report in which it stated its find-
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ings as to the facts, with its conclusions that the respondent has
violated the provisions of said Act.

It is therefore ordered, That the respondent, Stockland Road
Machinery Co., its officers, directors, agents, representatives and
employees, cease and desist from directly or indirectly paying,
offering, or promising to pay any money or thing of value, to any
officer or employee of counties and other political subdivisions of
the States of the United States, to induce or influence such officers
and employees to purchase road machinery or other articles sold by
respondent Stockland Road Machinery Co., for the political sub-
divisions represented by them or with which they are connected.

It i3 further ordered, That respondent Stockland Road Machinery
Co., shall within thirty (30) days after the service upon it of a
copy of this order, file with the Commission a report in writing
setting forth in detail the manner and form in which it has com-
plied with the order to cease and desist hereinbefore set forth.
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Complaint, 5F.T.C.

FEDERAL TRADE COMMISSION

V.

LEE CANFIELD, P. E. CANFIELD, AND GEO. B. SHALER,
PARTNERS, STYLING TIIEMSELVDS THE BTST OIL
CO., AND M E. CORNELL.-

COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION §
OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1814,

Docket 712—June 30, 1922,

SYLLABUS.

Where a corporation engaged in the manufacture and sale of olls under its
trade names, marks, and brands of Mobiloil, Arctic, etc,, and a pietured
gargoyle, and in the sale of varlous grades of its oils under the designa-
tions Moblloil “A”, Mobiloil “BB"”, etc., at large expense ndvertised
and sold its products (often referred to and called for by purchasers

s “Mobile Oil” or mobile oil “A”, etc.) under said trade names, marks
and brands, so that its sald products as so advertised and sold had come
to be well and favorably known and it had acquired a valuable good will
therein; and thereafter a competitor,

(a) Designated, advertised and sold its products as Mobile “A”, Mobile “B ",
Arctle, ete.; and

(b) Placed said names and brands on all its containers; and

Where a traveling salesman and sales manager of sald competitor, in solicit-
ing the sale of sald compctitor's product,

(a) Characterized the same as “Mobile Oil” without advising prospective
purchasgers that sald product was not that of said corporation;

(b) Stated when asked whether his olls were those of sald corporation, that
he had been its chief chemist for many years and that they were exactly
the same; and

(¢) Suggested to prospectlve purchasers that they buy his oils, empty the
same Into containers of sald corporation in thelr possession, and offer
them to customers as olls of sald corporation:

Held, That such practices, under the circumstances set forth, constituted uvufair
methods of competition.

COMPLAINT.

The Federal Trade Commission, having reason to believe from
a preliminary investigation made by it that Lee Canfield, P. E.
Canfield and George B. Shaler, partners styling themselves the Best
Oil Co., and M. E. Cornell, hereinafter referred to as the respond-
ents, have been and are using unfair methods of competition in
violation of the provisions of Section 5 of an Act of Congress ap-
proved September 26, 1914, entitled, “ An Act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes,” and it appearing that a proceeding by it in respect thereof
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would be to the interest of the publie, issues this complaint, stating
its charges in this respect on information and belief as follows:

Paracrari 1. That the respondents, Lee Canfield, P. E. Canfield
and George B. Shaler, are partners, styling themselves the DBest
Oil Co., with principal place of business at Cedar Rapids, in the
State of Iowa, and are now engaged in the business of compounding
and selling automobile lubricating oils and greases, and like prod-
ucts, and cause such commodities to be transported to the purchasers
thereof, from the State of Iowa through and into other States of
the United States, and carry on such business in direct, active com-
petition with other persons, partnerships and corporations similarly
engaged,

Par. 2. That the respondents, Lee Canfield, P. E. Canfield, and
George B. Shaler, partners styling themselves the Best Oil Co.,
in the course of their business, as described in Paragraph 1 hereof,
employ as their agent and sales-manager the respondent M. L.
Cornell, who at all the times herein referred to has acted in that
capacity.

Par. 3. That for a number of years there has been refined and
sold by the Vacuum Oil Co., of Rochester, N. Y., an automobile
lubricant which became well known to the trade as “ Gargoyle
Mobiloil ” of various grades, or “ Mobiloil A,” % Mobiloil B,” “ Arc-
tic,” etc.; that the respondents Lee Canfield, P. E. Canfield, and
George B. Shaler, partners styling themselves the Best Oil Co.,
in the course of their business as described in Paragraph 1 hereof,
have compounded products made in imitation of the products of
said Vacuum Oil Co. and have designated and labeled such products
as “Mobile A,” “Mobile B,” “Mobile E,”* “Arctic,” etc., in such
Inanner as to cause confusion in the trade, and which labels were
calculated to and did mislead the purchasing public to believe that
respondents’ products were the products of the Vacuum Oil Co.

Par. 4. That the respondent, M, E. Cornell, prior to his employ-
ment by the other respondents herein, was in the employ of the
Vacuum Oil Co., and in the course of such employment came into
the possession of valuable trade secrets and other knowledge of and
concerning the business and products of said Vacuum Oil Co..
which enabled him to imitate the products and labels of that com-
pany as set out in Paragraph 3 hereof; and said respondent, M. E.
Cornell, in the course of his employment by the other respondents
herein, as aforesaid, has stated to purchasers and prospective pur-
chasers of respondents’ products, that such products were exactly
the same as the products of the Vacuum Oil Co. as to viscosity,
fire, flash and cold tests and were made from the same raw material,
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and suggested to purchasers of respondents’ products that they put
same in the containers of the Vacuum QOil Co.’s products, in order
that they might thereby pass same off as and for the products of said
Vacuum Oil Co. at the prevailing prices of the Vacuum Co.’s prod-
ucts, which were materially higher than the prevailing prices for
respondents’ products made in imitation thereof; and said respond-
ent further stated that as there was no difference between respond-
ents’ products and those of the Vacuum Uil Co. that customers would
be just as well pleased with respondents’ products as with those
of the Vacuum Co., and respondents’ products could be sold at
greater profit than could those of the Vacuum Co.; that to other
customers and prospective customers said respondent stated that
the products sold by him, as aforesaid, were genuine “ Mobile Oils”
thereby causing such customers and prospective customers to be-
lieve that such products were those of the Vacuum Oil Co., and hy
thus creating the false and erroneous impression as to the origin of
the products sold by him, was able to and did sell respondents’
products as and for those of the Vacuum Oil Co.

Par. 5. That by reason of the facts recited, the respondents are
using an unfair method of competition in commerce, within the
intent and meaning of Section 5 of an Act of Congress, entitled.
“An Act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes,” approved September 26, 1914.

REPORT, FINDINGS AS TO THE T'ACTS, AND ORDER.

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, entitled, “An Act to create a Federal Trade
Commission, to define its powers and duties and for other purposes,”
the Federal Trade Commission issued and served a complaint upon
the respondents Lee Canfield, I’. E. Canfield and Geo. B. Shaler,
charging them with unfair methods of competition in violation of
the provisions of the said Act of Congress.

The respondents having entered their appearance by their attor-
neys, and filed their answers, and testimony having been submitted
by the Commission and by the respondents before an Examiner of
the Commission heretofore duly appointed, and the Commission
having duly considered the record and being fully advised in the
premises, makes this its findings as to the facts and conclusion:

FINDINGS A8 TO THE FACTS.

Paracrapi 1. At the time of the commencement of this proceed-
ing, the respondents, Lee Canfield, P. E. Canfield, and George B.
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Shaler, all of Cedar Rapids, Towa, were partners doing business
under the firm name of Best Oil Co., and in 1918 they took over the
business of a corporation of the same name which had existed since
1912, That corporation and the partnership which succeeded it
were engaged in the manufacture and sale of lubricating oils and
the principal office and place of business of the partnership as well
as of the corporation which preceded it was located at Cedar Rapids
in the State of Towa. The other respondent, M. E. Cornell, is not
a member of the partnership nor a stockholder in the corporation
which formerly controlled the business and his connection with the
respondent, The Best Oil Co., was that of a commission salesman and
as such he entered the employment of this partnership in May, 1918,
He had previously been employed for some years by the Vacuum
Oil Co., a corporation organized and existing under the laws of the
State of New York with its principal office and place of business
located at 61 Broadway, New York City. This corporation is also
engaged in the manufacture and sale of lubricating oils and has
been engaged in such business for many years past.

Par. 2. The respondent, Best Oil Co., as well as Vacuum Oil
Co., have sold the lubricating oils manufactured by them respec-
tively, and caused the same to be transported from their respective
factories to and among the several States of the United States,
in active competition with each other for many years past. Each
employed traveling salesmen, advertised their products extensively,
and established and maintained branch offices for the sale and dis-
tribution of their product in many States of the Union.

On the 1st day of June, 1921, the Best Oil Co., a partnership, was
dissolved and as such discontinued business and was succeeded
by Best Oil & Refining Co., a corporation incorporated under the
laws of Towa, with its headquarters at Cedar Rapids, Towa, which
corporation is owned, managed and controlled by the same parties
who owned, managed and controlled said partnership, viz: Lee
Canfield, P. E. Canfield and George B. Shaler.

Pag. 3. At the time that M, E. Cornell entered the employment
of Best Oil Co., and, previous to that time for some years past,
Best Oil Co., in addition to selling and transporting in interstate
commerce the- lubricating oils manufactured by it, also acted as
sales agent or jobber for the product of the Vacuum Oil Co. and
advertised and sold its lubricating oils in many sections of the
country.

Par. 4. The Vacuum OQil Co. has sold its oils under certain well
known trade names and trade-marks for many years past and under
these trade names and trade marks has expended large sums of

80044°—24—voL 6—8
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money in advertising its product so that its products are well known
under brands, trade names and trade marks designating the different
grades of oils manufactured and sold by it. Some of these brands
have been registered in the United States patent office and have
been certified by the Commissioner of Patents as registered trade-
marks which the Vacuum Oil Co. is authorized to use in advertising
.and selling its lubricating oils. Among these certified regis-
tered trade-marks are the following: “ MOBILOIL,” “ ARCTIC,”
“ZETA,” “GARGOYLE.” The said Vacuum Oil Co. also regis-
tered as its trade-mark, the picture of a mythical animal which it
called “Gargoyle.” These trade-marks, trade names and brands
are stenciled on the casks, cans, barrels and other containers in
which the Vacuum Oil Co. sells and markets its products. These
trade-marks and trade names also appear in newspaper advertise-
ments, posters, pamphlets, circulars, letterheads, and many other
methods of advertising to familiarize the general public with the
trade-marks, names and brands under which the Vacuum Oil Co.
sells and markets its products.

Par. 5. In addition to the trade-marks and brands set out and
described in the preceding paragraph, the Vacuum Qil Co. desig-
nates certain grades of its lubricating oils by the use of certain
letters of the alphabet or words, and advertises and sells its oils
under the name of “Mobiloil,” “A)? “BB,” “E” «(C,” «CC,” and

-4ARCTIC.”

Pax. 6. On account of the fact that the Vacuum Oil Co. has for
a long time used and employed certain letters of the alphabet, as set
out in the preceding paragraph, to designate the grade or quality
of its lubricating oils, the general public as well as dealers in lubri-
cating oils and persons operating garages and other places where
lubricating oils are used or sold, have come to refer to “Mobiloil,”
the product of the Vacuum Oil Co., as though it were spelled
“m-o0-b-i-1-e-0-1-1,” designating the grade or quality desired by let-
ters of the alphabet, as set out in the preceding paragraph.

Par. 7. In a great many instances garage men and dealers in lubri-
cating oils in ordering the same by letter from the Vacuum Oil Co.
refer to its “ Mobiloil ” as “ Mobile Oil,” and many owners of private
automobiles, among them college professors, army oflicers, and other
well educated and intelligent persons have, when they wished to buy
“ Mobiloil ” manyfactured by the Vacuum Qil Co., called for “ Mobile
Oil "—designating it by certain letters of the alphabet or by the word
“arctic” or some other word or symbol employed by the Vacuum Oil
Co. to designate the particular grade of its lubricating oils desired.
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Par, 8. When M. K. Cornell entered the employment of Best Oil
Co. in 1918, he was familiar with the business of the Vacuum Oil Co.
and acquainted with its brands, trade-marks, trade names and its
different grades of lubricating oils. e was also familiar with the
fact that the general public knew the product of the Vacuum Oil
Co., sold under the name of “Mobiloil,” as “ Mobile Oil,” and often
referred to it as such and that the Vacuam Oil Co. had for many
Years used certain letters of the alphabet and the word “arctic” to
describe and designate its different grades of lubricating oils. Said
Cornell had obtained this knowledge as to the names, brands and
grades of lubricating oils sold by the Vacuum Oil Co. while he was
employed by the Vacuum Oil Co. as a traveling salesman. Said
Cornell also knew that the product of the Vacuum Oil Co. was well
known and widely popular throughout the country, and that this
company enjoyed a very large trade and did an immense business,
marketing its entire product under the names, brands and trade-
marks set out in the preceding paragraphs.

Par. 9. When the said M. E. Cornell entered the employment
of Best Oil Co., in the early part of 1918, he was employed as sales
manager; he also acted as a traveling salesman for said company.
In a very short time after said Cornell began his connection with
Best Oil Co., the names of the different grades of oil manufactured
and sold by Best Oil Co. were changed and a list of trade names
adopted to designate its different grades of oil which names very
closely simulated the trade-marks, trade names and brands which
had been in use for many years by the Vacuum Oil Co., and the
Best Oil Co. immediately began to advertise and call the different
grades of oil manufactured and sold by it as “mobile” “ A,” «B,”
“E,” and “ Arctic,” stenciling and placing said names, brands and
letters on the casks, barrels and containers in which said oil was
sold and marketed and using said names and brands on all its ad-
vertising matter. The use of all the names and brands which had
been formerly used by it to designate its different grades of lubri-
cating oils was thereupon discontinued. The names and brands
first used by said Best Oil Co. were entirely dissimilar to the names,
brands and marks used by the Vacuum Oil Co.

Par. 10. During the time that M. E. Cornell represented the Best
Oil Co. as sales manager and .as traveling salesman, he always ap-
proached dealers for the purpose of selling them the product manu-
factured by Best Oil Co., referring to it as “ Mobile Oil,” and did
not refer to the fact that the oil offered by him was not manu-
factured by the Vacuum Oil Co. In many instances said Cornell
Was questioned directly as to whether the oils offered by him were
those of the Vacuum Oil Co., and he stated that he had been the
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Chief Chemist of the Vacuum Oil Co. for many years and that the
products of the Best Oil Co. were exactly the same as that of the
Vacuum Oil Co.; that they were manufactured from the same crudes,
and that the physical tests, such as viscosity, fire, flash and cold
test, etc., were identically the same as the Vacuum Oil Co.’s product.

Par. 11, The said M. E. Cornell on other occasions admitted that
the oils offered for sale by him were not those of the Vacuum Oil
Co. but suggested to prospective purchasers that they buy their oils
of the Best Oil Co., empty them into the containers which they
had on hand, procured from the Vacuam Oil Co. and offer these
oils to their customers as those of the Vacuum Oil Co., stating that,
inasmuch as there was no difference in the oils, the customers would
be just as well satisfied, and reminding them that he was offering the
product of the Best Oil Co. to them cheaper than they could buy
the product of the Vacuum Oil Co.

CONCLUSION,

Under the conditions and circumstances set out in the foregoing
findings of facts, the acts, policies and practices of the respondents,
each and all of them, constitute unfair methods of competition in
interstate commerce, contrary to Section Five of the Federal Trade
Commission Act, approved September 26, 1914,

ORDER TO CEASE AND DLSIST,

This proceeding having been heard by the Federal Trade Commis-
sion upon the pleading and the testimony and evidence received by
an examiner duly appointed by the Commission and the Commission
having made its findings as to the facts and its conclusion that the
respondents have violated the provisions of an act of Congress ap-
proved September 26, 1914, entitled, “An Act to create a Federal
Trade Commission to define its powers and duties and for other
purposes,” which report is hereby referred to and made a part hereof.

Now, therefore, it is ordered, That the respondents, Lee Canfield,
P. E. Canfield and George B, Shaler, of Cedar Rapids, Yowa, indi-
vidually, and as copartners under the firm name of Best Oil Co., and
M. E. Cornell of Cedar Rapids, Towa, their agents, officers and
servants, cease and desist from, directly or indirectly, (1) imitating
the brands, symbols, trade names, trade-marks or other characters
used by the Vacuum Oil Co. to designate the grades or brands of
lubricating oils manufactured and sold by it; (2) from using the
words “ Mobile Qil” separately or in conjunction with the word
“arctic ” or in conjunction with any letter or letters of the alphabet
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as a name to designate a grade of his or their product, or for any
other purpose in connection with the manufacture and sale of lubri-
cating oils; (8) from claiming or representing by any writing, print-
ing, pictures or by oral statement that the oil produced and sold by
him or them is the same as that produced and sold by the Vacuum
Oil Co.; (4) from counseling or advising any person or any dealer
to place the oils manufactured and produced by them in containers
of the Vacuum Oil Co. for the purpose of leading the public into
the belief that his or their product is in fact the product of the
Vacuum Oil Co.; (5) from claiming or stating that M, E, Cornell
was ever employed as a chemist by the Vacuum Oil Co.
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FEDERAL TRADE COMMISSION

V.

C. D. HIGGINS, TRADING UNDER THE NAME AND STYLE
OF C. D. HIGGINS MANUFACTURING COMPANY.

COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION 5
OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914,

Docket 806—June 30, 1922,

SYLLABUS.

Where an individual engaged in the manufacture and sale of razor hones
which he sold to barber supply houses and to barbers at $3 per dozen and
$1.50 each, respectively, '

(e¢) Sold said hones packed in cartons bearing the legend “(Original) Hig-
ging hone, Price $3.00 * * *”; and

(b) Sold said hones branded on one side thereof “Original Higgins hone—
Price $3.00";

The fact being that said marked price did not represent the contemplated
retail price of said hones, but was a fictitious price used for the purpose
of misleading purchasers at retail as to the value thereof and of per-
mitting refail dealers to sell the same at a substantial profit at a lower
figure, thereby deceiving the public Into believing that it was obtaining
for a lower price a hone worth at least the price marked:

Held, That such misbranding, or misrepresentation of price, under the circum-
stances set forth, constituted an unfair method of competition.

COMPLAINT.

The Federal Trade Commission, having reason to believe from a
preliminary investigation made by it that C. D. Higgins, trading
under the name and style of C. D. Higgins Manufacturing Co.,
hereinafter referred to as respondent, has been and is using unfair
methods of competition in commerce in violation of Section 5 of an
Act of Congress approved September 26, 1914, entitled: “ An Act
to create a Federal Trade Commission, to define its powers and
duties, and for other purposes,” and it appearing that a proceeding
in that respect would be to the interest of the public, issues this
complaint, stating its charges in that respect on information and
belief as follows:

Paracrarn 1. That the respondent, C. D. Higgins, conducts his
business under the name of C. D. Higgins Manufacturing Co., in
the City of Berkeley, Calif., where he is engaged in the manufac-
ture of hones, which are used for sharpening razors and other
cutlery, and selling such hones and causing them to be transported
in commerce, to purchasers from the City of Berkeley, Calif., into
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the several States of the United States, the District of Columbia
and foreign countries, and in the conduct of such business the
respondent is in competition with other persons, partnerships and
corporations engaged in the sale of hones, in interstate and foreign
commerce. '

Par. 2. That the respondent in the course of its business described
in Paragraph 1 hereof, sells at wholesale hones manufactured by
him, packed singly in cases upon which he conspicuously prints
false, fictitious and misleading price marks, well knowing that the
prices so marked on such cases are not the prices at which his custom-
ers, to whom he sells such hones, sell or expect to sell them, and
well knowing that such prices do not represent the true value or
the actual and usual retail prices of such hones, and well knowing
that said false, fictitious and misleading price marks are used, and
will be used, by his customers for the purpose of deceiving the public
who purchase such hones and cause them to believe that they are
obtaining, at a greatly reduced price, hones which ordinarily sell
for a much higher price; that the respondent prints on the cases
containing such hones “Price $3.00,” when such hones costs the
respondents only a few cents each to manufacture them; that he
cells them at wholesale at $9 per dozen, or 75 cents each, and the
persons to whom he sells such hones retail them at $1.50 each, and
send them through the mails at $1.60 each; that the respondent well
knows that the said hores are to be offered at retail, by his customers,
at prices much less than those printed on the cases and that said
price marks are to be used to mislead and deceive purchasers; that
in selling hones so marked the respondent comes in direct competi-
tion with other manufacturers of hones who do not mark their
hones with such false, fictitious and misleading prices, and the said
respondent, while engaged in commerce, by the means aforesaid,
aids, abets and assists retailers and other persons to whom he sells
such hones to use unfair methods of competition against others
similarly engaged, but who do not sell hones marked with such false,
fictitious and misleading price marks.

Par. 3. That by reason of the facts set out in the foregoing para-
graphs of this complaint the respondent has been and is using unfair
methods of competition in commerce within the intent and meaning
of Section 5 of an Act of Cengress, approved September 26, 1914,
entitled “An Act to create a Federal Trade Commission, to define
its powers and duties, and for other purposes”.
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REPORT, FINDINGS AS TO THE FACTS, AND ORDER.

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, the Federal Trade Commission issued and served
a complaint upon the respondent, C. D. Higgins, trading under the
name and style of C. D. Higgins Manufacturing Co., charging him
with unfair methods of competition in commerce in violation of the
provisions of said Act. i

The respondent having entered his appearance and filed his answer
herein, and having stipulated and agreed in writing that an agreed
statement of facts signed by the respondent and W. H. Fuller,
Chief Counsel for the Federal Trade Commission, are the facts in
this proceeding and may be taken and considered in lien of testimony
before the'Commission in support of the charges stated in the com-
plaint or in opposition thereto, and that the Federal Trade Com-
mission may proceed further upon said statement of facts to make
its report in this proceeding, stating its findings as to the facts and
its conclusion, and entering its order disposing of this proceeding,
and thereupon this proceeding came on for final hearing, the respon-
dent and counsel for the Commission not desiring to file briefs or
present oral arguments, and the Commission having duly considered
the record and being fully advised in the premises, makes this its
findings as to the facts and conclusion:

FINDINGS AS TOITIIE FACTS,

Paracrari 1. The respondent, C. D. Higgins conducts his busi-
ness under the name “C. D. Higgins Manufacturing Company”
at 2033 Dwight Way, Berkeley, Calif., and is engaged in manu-
facturing and selling razor hones, and causes the products sold by
him to be transported to the purchasers thereof from the state of
California through and into other states of the United States in
interstate commerce, and carries on such business in direct and ac-
tive competition with other persons, firms and corporations simi-
larly engaged. The respondent began to operate this business in
July, 1919, and has been conducting it continuously since that date.

Par. 2. From July, 1919, until the date of the service of the
Commission’s complaint herein the razor hones manufactured by
the respondent were packed in cartons each of which cartons was
branded on the face thereof as follows:

(Original) Higgins Hone
Price $3.00
Manufactured by the
€. D. Higging Manufacturing Company

1721 Alcatraz Avenue,
Berkeley, Cal.
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and each hone manufactured by the respondent was branded on
one side thereof as follows:

Original Hliggins hone—Price $3.00.

Pagr. 3. Sales of said razor hones have been made by the respond-
ent to customers and purchasers in the states of California, Oregon,
Washington, Arkansas, and many other states of the United States.
Respondent’s sales of hones have been made to barber supply houses
at $9 per dozen, or 75 cents each, and to barbers at $1.50 each. Said
hones were and are usually sold by said barber supply houses at
prices substantially less than $3, the average price for each hone
being $1.50.

Par. 4. Since the service of the Commission’s complaint in this
‘proceeding, the respondent has obliterated from said hones and
cartons the price mark “ Price $3.00,” and an effort has been made
by the respondent to cause dealers to change said marks on the supply
which said dealers had on hand at the time of the service of the
Commission’s complamt in this proceeding.

Par, 5. The said price of $3.00 was printed upon said hones and
cartons as a false, fictitious and misleading proposed retail price, and
does not represent the price at which it was contemplated by the
respondent or his customers that said hones would be sold to the
ultimate purchasers, and such indicated price was placed upon said
hones and containers for the purpose of creating in the minds of the
purchasers at retail an erroneous impression as to the value of such
hones.

Par. 6. The said hones so marked with such false and misleading
price come into direct competition in interstate commerce with hones
which are not so marked. The respondent did not originate the
practice herein described but followed a custom which has grown
up in the razor-hone trade of marking hones with false and fictitious
prices at the request of dealers in order that the misleading prices
so marked upon said hones may be reduced or undercut by retail
dealers and the hones still sold at a substantial profit and at a price
materially less than that marked upon sich hones and containers,
thereby deceiving the public into believing that it is obtaining for a
much less price a hone worth at least the price marked thereon.

Par. 7. The respondent consented in writing to the entry of an
order against him, commanding that he cease and desist from the
practice of marking said razor hones, or the cartons containing the
same, with any false, fictitious or misleading statement concerning
the price or value of said razor hones.
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CONCLUSION.

The practices of the respondent, under the conditions and circum-
stances described herein, are unfair methods of competition in inter-
state commerce and constitute a violation of the Act of Congress,
approved September 26, 1914, entitled “An Act .to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes.”

ORDER TO CEASE AND DESIST,

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission, answer of the
respondent and agreed statement of facts filed herein, and the
Commission having made its findings as to the facts and its con-
clusion that the respondent has violated the provisions of an Act
of Congress approved September 26, 1914, entitled “An Act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes,”

It is now ordered, That the respondent, C. D. Higgins, trading
under the name and style of C. D. Higgins Manufacturing Com-
pany, his agents, servants, representatives and employees, cease and
desist from selling or offering for sale in interstate commerce razor
hones upon which, or the cartons containing the same, is marked or
imprinted any false, fictitious or misleading prices or representa-
tions as to the value of said hones.

1t 8 further ordered, That the respondent within sixty (60) days
after the service upon him of this order file with the Commission
a report in writing setting forth in detail the manner and form
in which the respondent has complied with the order to cease and
desist as hereinbefore set out.
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FEDERAL TRADE COMMISSION

V.

JUVENILE SHOE COMPANY, INC.

COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION 5
OF AN ACT OF CONGRESS AFPPROVED SEPTEMBER 26, 1914,

Docket 752—July 1, 1922,

SYLLARUS,

Where a corporation engaged in the manufacture and sale of Infants’, chil-
dren’s and misses’ shoes under the style of Juvenile Shoe Corporation
of America, (1) carried on a large business under sald name and so
advertised at large expense in publications of nation-wide circulation and
in trade journals, and (2) In so advertising featured a reproduction of
a trade-mark tag attached to all shoes sold by it through its authorized
distributors, and sold its shoes under a trade-mark consisting of the words
‘*Juvenile Shoe System,” displayed upon the representation of a wax
seal; and thereafter a competitor dealing in inferior grades of such shoes,

(a) Adopted the corporate name “ Juvenile Shoe Co., Inc.” with the eflect
of eonfusing the trade and with a capacity and tendency to induce retail
dealers to purchase its shoes as and for those of said corporation, and to
induce and enable them so to sell the same to the purchasing public;
and

(b) Packed its shoes in cartons with labels counsisting of the picture of a child
with the words “ Juvenile” and * Shoe Co. Inc.,” closely resembling in
size, typographical arrangement, and general appearance said corpora-
tion’s registered trade-mark and the tags attached by it to its shoes
as above set forth; with a capacity and tendency to confuse the trade and
to enable retail dealers to sell its shoes as and for those of said cor-
poration to the purchasing public:

Helg, That such simulation of corporate name, and such simulation of trade-
mark, under the circumstances set forth, constituted unfair methods of
competition.

COMPLAINT.

The TFederal Trade Commission, having reason to believe from a
breliminary investigation made by it that the Juvenile Shoe Com-
pany, Inc., hereinafter referred to as the respondent, has been and
is using unfair methods of competition in commerce in violation of
Section 5 of An Act of Congress, approved September 26, 1914,
entitled, “An Act to create a Federal Trade Commission, to define
its powers and duties, and for other purposes,” and it appearing that
a proceeding by it in respect thereof would be to the interest of the
Public, issues this complaint, stating its charges in that respect on
information and belief as follows:
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Paracrarpir 1. That the respondent is a corporation, organized and
existing under the laws of the State of California, with principal
place of business at the City of L.os Angeles, in said State.

Par. 2, That the respondent was organized on the 26th day of
May, 1919, and thereafter engaged in the business of selling shoes,
in interstate commerce, for children exclusively, to retail dealers
in wholesale quantities, in the State of California and states ad-
jacent thereto, and to the public in such states on mail orders, and
causes the shoes sold by it to be transported to the purchasers thereof
from the State of California, in and beyond said State, and carries
on such business in direct, active competition with other persons,
partnerships and corporations, similarly engaged.

Par. 3. That on June 8, 1918, there was organized under the laws
of the State of Missouri, the Juvenile Shoe Corporation of America,
that the said corporation succeeded to the business of two other
corporations which had theretofore been engaged in the business
of manufacturing and selling shoes; that continuously since its in-
corporation said Juvenile Shoe Corporation has manufactured and
sold shoes, for children exclusively, and in the various states of the
United States and more particularly in California and states ad-
jacent thereto, and has caused shoes sold by it to be transported to
the purchasers thereof from the State of Missouri through and into
the other said states of the United States and has carried on such
business in direct, active competition with other persons, partner-
ships and corporations similarly engaged; that said Juvenile Shoe
Corporation has built up an extensive business in the sale of its
product in the State of California and states adjacent thereto, and
the shoes manufactured and sold by it are of greater value and of
superior quality and sell for higher prices than the shoes sold by
respondent.

Par. 4. That the corporate name of the respondent, the junior
corporation, so nearly resembles the corporate name of the senior
corporation, the Juvenile Shoe Corporation, described in Paragraph
Three hereof, that the trade name or design of the respondent so
nearly resembles the registered trade-mark of the Juvenile Shoe
Corporation, in sight, sound and meaning, and that both the re-
spondent and the Juvenile Shoe Corporation deal in and sell
children’s shoes exclusively, in competition in interstate commerce
in California and States adjacent thereto are facts which are calcu-
lated to cause and have caused and are now causing confusion in the
trade and have induced and are inducing purchasers of children’s
shoes to believe that the shoes offered for sale by the respondent are
shoes manufactured and sold by the Juvenile Shoe Corporation,
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Par. 5. That since January 1, 1919, said Juvenile Shoe Corporation
has continuously used a trade-mark registered by it on November 30,
1920, in the United States Patent Office, consisting of the words
“ Juvenile Shoe System Standard of the World,” displayed upon the
representation of a wax seal, and this seal was employed by the said
corporation by means of a label placed upon the boxes in which shoes
sold by it were packed, and by means of tags attached directly to such
shoes, and such registered trade-mark and seal was also impressed by
means of a die, upon the soles of shoes manufactured and so sold, in
interstate commerce, by the said Juvenile Shoe Corporation,

P4r, 6. That respondent, since the adoption and use of the regis-
tered trade-mark by the Juvenile Shoe Corporatioh, as set out in
Paragraph Five hereof, has put upon the boxes in which shoes sold
by it are packed, a circular label consisting of the face of a smiling
child, surrounded by the words “ Juvenile Shoe Company, Inc.,”
which label so nearly resembles the said seal and registered trade-
mark of Juvenile Shoe Corporation as to be likely to cause confusion
in the trade and deceive purchasers by causing such purchasers to
believe that shoes sold by respondent are shoes manufactured and
sold by said Juvenile Shoe Corporation.

Par. 7. That by reason of the facts recited the respondent, acting
through its officers and members, and in their interest and behalf, is
using an unfair method of competition in commerce within the intent
and meaning of Seciion 5 of an Act of Congress, entitled, “ An Act
to create a Federal Trade Commission, to define its powers and duties,
and for other purposes,” approved September 26, 1914.

REPORT, FINDINGS AS TO THE FACTS, AND ORDER.

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, entitled, “ An Act to create a Federal Trade Com-
Mission, to define its powers and duties, and for other purposes,”
the Federal Trade Commission issued and served a complaint upon
the Juvenile Shoe Company, Inc., hereinafter referred to as the re-
spondent, charging it with the use of unfair methods of competition
In commerce in violation of the provisions of said Act.

The respondent having entered its appearance and filed its an-
swer herein, evidence was thereupon introduced in support of the
allegations of the complaint, and on behalf of the respondent before
2 member of the Federal Trade Commission. Thereupon this pro-
ceeding came on for final hearing, and the Commission having duly
considered the complaint, the answer thereto and the evidence ad-
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duced, and being fully advised in the premises, makes this its report
stating its findings as to the facts and conclusion:

FINDINGS A8 TO THE FACTS,

Paracrarir 1, That the respondent is a corporation organized on
May 26, 1919, under the laws of the State of California, with prin-
cipal place of business at Los Angeles in said State, and since its
organization has been engaged in the business of buying and sell-
ing shoes for infants, children, and misses; that respondent pur-
chases shoes from manufacturers in the State of Pennsylvania and
in other Stateg of the United States and causes such shoes to be
transported from such States through other States to Los Angeles,
Calif., where such shoes are resold by respondent to the retail trade
and, on a small scale, on mail orders, direct to the consumer, and
respondent causes the shoes so resold by it to be transported to the
purchasers thereof, from Los Angeles in the State of California in
and beyond said State, and has carried on its said business in direct
active competition with other persons, partnerships and corporations
similarly engaged.

Par. 2. That the authorized capital stock of respondent was orig-
inally $25,000 which was increased to $35,000 by proceedings had on
December 29, 1919, which stock was fully paid up; that thereafter on
the 25th day of January 1921 proceedings were had authorizing the
further increase of the capital stock of respondent from $35,000 to
$100,000; that there has been a steady growth in the volume of busi-
ness done by respondent since its organization.

Par. 8. That on June 8, 1918, the Juvenile Shoe Corporation of
America, a corporation, was organized under the laws of the State
of Missouri, and succeeded to the business of two other corporations
which had theretofore been engaged in the business of manufacturing
and selling shoes in due course of commerce among the States; that
its authorized capital stock is $1,000,000, $550,000 of which is paid
up and issued; that it operates plants, in which shoes for infants,
children, and misses are manufactured at Beloit, Wis., at Carthage,
Mo., and Aurora, Mo.; that it employs at the three plants, on an aver-
age, 350 persons; that its factory output is about 2,000 pairs of shoes
per day; that it markets its product in practically all of the States
of the United States through 18 jobbers located in various jobbing
centers; that 16 of such jobbers are designated as “ Authorized Dis-
tributors ”; that the 2 jobbers not designated as “ Authorized Dis-
tributors ” sell shoes so distributed in plain cartons and without
trademark or distinguishing tag of the Juvenile Shoe Corporation
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of America, thereon; its volume of sales aggregate $2,000,000 an-
nually; from June 1, 1919 to December 31, 1920 it spent for adver-
tising its product and business, the sum of $127,623.14; that such
advertising was carried in publications of nation wide circulation in-
cluding the Saturday Lvening Post, Good Housekeeping, Vogue,
Vanity Fair, and various trade journals; that in such advertisements
there was featured a reproduction of a tag which is attached to one
of each pair of shoes sold through its authorized distributors, rather
than the various brand names of the shoes.

Par. 4. That the Juvenile Shoe Corporation of America, on No-
vember 20, 1920, registered in the United States Patent Office, a
trade-mark for shoes manufactured and sold by it, which trade-
mark consists of the words “ Juvenile Shoe System,” displayed upon
the representation of a wax scal, which trade-mark had been used
conspicuously in its business since January 1, 1919; that a tag on
one side of which was a reproduction of said trade-mark with the
added words “Standard of the World” and on the other side a
description of the quality of the shoes is attached to one of each of
the pairs of shoes sold by said Juvenile Shoe Corporation of America
through its anthorized distributors, which shoes are packed in car-
tons one pair to each carton, on which cartons are printed a brand
name, namely, “ Kewpie Twins,” ¢ Playhouse,” ¢ Sportwalks” etc.;
that a circular is also enclosed in such cartons which bears the name
of the Juvenile Shoe Corporation of America in which circular,
the offer is made to rebuild the shoes, upon the payment of $2.

Par. 5. That the Williams-Marvin Co. with principal place of
business at San Francisco, Calif., has been designated by the Juve-
nile Shoe Corporation of America, as its authorized distributor for
the States bordering on the Pacific Coast and States adjacent thereto;
that said Williams-Marvin Co. does not handle the product of the
Juvenile _hoe Corporation of America, exclusively, but sells the
product of various manufacturers of shoes for children, and in the
year 1918 its volume of sales of the product of Juvenile Shoe Cor-
poration of America, was $123,448, in 1919, $143,000, and in 1920,
$137,500.

Par. 6. That the respondent immediately after its organization
Packed shoes sold by it, in cartons upon which were printed a label
consisting of a picture of a child surrounded by a band in the upper
part of which band was the word “ Juvenile” and in the lower part
of the band the words “ Shoe Co., Inc.” but the use of this label by
respondent was abandoned long prior to November, 1920, except that
remnants of stock on hand after that date were disposed of in the
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cartons so labeled, and thereafter new stock purchased and resold by
respondent was marketed in plain cartons.

Par 7. That the shoes manufactured by the Juvenile Shoe Cor-
poration of America, differ in method of manufacture and constit-
uent material from the shoes sold by respondent, and are of better
grade and quality and should bring higher prices in the usual course
of trade.

Par. 8. That the label used by respondent as set out in paragraph
6 hereof, closely resembled in size, typographical arrangement, and
general appearance, the registered trade-mark of the Juvenile Shoe
Corporation of America, and the tag attached to shoes sold by it,
as set out in paragraph 4 hereof; that the appearance of such label
upon cartons containing shoes sold by respondent, had the capacity
and tendency to cause confusion in the trade and enable retail dealers
to sell to the public, the shoes sold to such retailers by respondent,
as and for the shoes of the Juvenile Shoe Corporation of America.

Par. 9. That the use of the word “ Juvenile” as a part of the
corporate name of the respondent has the capacity and tendency to
cause and in many instances actually has caused confusion in the trade
with the name of the Juvenile Shoe Corporation of America and to
induce retail dealers of shoes to purchase shoes from the respondent
in the mistaken belief that respondent and the Juvenile Shoe Corpo-
ration of America were one and the same establishment, or that the
respondent was a branch or subsidiary of said Juvenile Shoe Corpo-
ration of America, and to sell the same to the purchasing public as
such, and the word “Juvenile” in the corporate name of the re-
spondent, has the capacity and tendency to enable retail dealers to
pass off shoes purchased by them from respondent as and for the
shoes of the Juvenile Shoe Corporation of America.

CONCLUSION,

The practices of the respondent under the conditions and circum-
stances described in the foregoing findings as to the facts, constitute
unfair methods of competition in commerce among the States, and
are prohibited by the Act of Congress approved September 26, 1914,
entitled, “ An Act to create a Federal Trade Commission, to define
its powers and duties, and for other purposes.”

ORDER TO CEASE AND DESIST,

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission, the answer of the
Juvenile Shoe Company, Inc., the respondent herein, and the testi-
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mony and evidence submitted, and the Commission having made its
findings as to the facts and its, conclusion that respondent has vio-
lated the provisions of Section 5 of an Act of Congress approved
September 26, 1914, entitled, “An Act to create a Federal Trade
Commission, to define its powers and duties, and for other piir-
Poses.”

Now, therefore, it is ordered, That the respondent, the Juvenile
Shoe Company, Inc., its officers, directors, agents and employees,
cease and desist:

(1) From using as a part of the corporate name of the respondent
the word J.U-V-E-N-I-L-E, or any word or combination of words,
likely to be confused with the name of the Juvenile Shoe Corpora-
tion of America.

(2) From using, or permitting to be used, in its or their behalf,
the word J-U-V-E-N-I-L-E, on its marks, labels, tags, or other de-
Vices upon, or in connection with the sale of, shoes for infants,
children and misses; and from directly or indirectly suggesting by
the use of a word, mark, label or otherwise, that the goods of the
Tespondent are the goods of the Juvenile Shoe Corporation of
America.

And it is further ordered, That the respondent file with the Fed-
eral Trade Commission within ninety (90) days from the date of
the service of this order upon it, its report in writing, stating the
manner and form in which this order has been conformed to and
attach to said report two copies of all circulars, stationery, adver-
tisements, marks, labels, or other devices, distributed by it or dis-
blayed to the public in connection with the sale by it of shoes in
commerce among the States of the United States, subsequent to the
date of the service of this order.

80044°—24—voL 5——9
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FEDERAL TRADE COMMISSION

v.

WILLIAM E. HINCH.

COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION
5 OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1014.

Docket 818—July 3, 1922

SyLLaBusS.

Where an individual engaged in the manufacture and sale of roofing paints and in the
salo of a general line of paints, stains, enamels, varnishes, and other commodities
manufactured by others,

(a) Advertised a certain varnish offered by him as “GOVERNMENT SPAR VAR-
NISH, Highest Grade; Outside Manufacture; Used in Finest Ilomes for inside
and Outside Work; Actual Value $6. Will Sell While it Lasts, $1.00 a Quart;
$1.75 One-half Gallon; $3 a Gallon,”” and an enamel as ““Government White Ship

* Enamel,”’ the fact being that the varnish and enamel so advertised were not
made for the Government or in accordance with Government specifications, but
were among the cheapest grades of varnishes and enamels manufactured;

(b) Falsely advertised a paint offered by him as “procured from the United States
Government Plant at Nitro, West Virginia. This material was manufactured by
George D. Wetherill according to Army Specifications W. D. 37. We are going
to close this out at one-third the regular cost to manufacture;’” and

(¢) Advertised a paint offered by him as “Priming Fence Paint; $1.50 per gallon,
Tirst class paint for fences or rough work. Same grade of paint sold under name
of house paint round the city at $2.50 and $3.00,”" the fact being that the paint
so advertised and offered was not priming fence paint, nor sold as house paint
in the city referred to at $2 and $3 per gallon;

With the capacity and tendency to deceive and mislead the purchasing public as to
the value or utility of the commodities so advertised and with the effect in some
instances of so doing and of thereby inducing the purchase thereof;

Hcld, That such false and misleading advertising, under the circumstances set forth,
constituted an unfair method of competition.

COMPLAINT.

The Federal Trade Commission, having reason to believe from a
preliminary investigation made by it that William E. Hinch, here-
inafter referred to as respondent, has been and is using unfair methods
of competition in commerce in violation of the provisions of Section
5 of an act of Congress approved September 26, 1914, entitled, “ An "
act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes,” and it appearing that a proceedino
by it in respect thereof would be to the interest of the public, issues
this complaint, stating its charges in that respect on information
and belief as follows:
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Paracraru 1. That respondent is engaged at Philadelphia, Penn-
sylvania, in the business of selling a general line of paints, stains,
enamels, varnishes, etc., manufactured by others, and of manufac-
turing and selling roofing paints. Respondent causes a substantial
portion of the paints and other commodities sold by him to be trans-
ported to the purchasers thereof from the State of Pennsylvania
through and into other States of the United States, and carries on
his business in direct, active competition with other persons, part-
nerships, and corporations s1m11arly engaged.

Par. 2. That respondent, in the course of his business as described
in Paragraph 1 hereof, and as an inducement to prospective customers,
causes advertisements to be inserted in newspapers of general circu-
lation in the States of Pennsylvania, New Jersey, and Delaware,
which advertisements describe certain varnish, offered for sale and
sold by him, as “GOVERNMENT SPAR VARNISH, Highest
Grade; outside manufactured; used in finest homes for inside and
outside. Actual value of $6. Will sell while it lasts $1.00 Quart;
$1.75 } gallon; $3.00 Gallon,” and certain enamel, offered for sale
and sold by him, as “GOVERNMENT WHITE SHIP ENAMEL.”
That respondent causes the containers for said varnish to be labeled
and branded “GOVERNMENT SPAR VARNISH” and the con-
tainers for said enamel to be labeled and branded “GOVERNMENT
WHITE SHIP ENAMEL,” and represents to customers and pro-
Spective customers that the varnish and enamel were made for the
Government of the United States, or according to some formula,
Specification, or requirement of the Government of the United States,
whereas, in truth and in fact and as respondent well knows, the
varnish so advertised, labeled, branded, and represented is not a
high grade varnish but is one of the manufacturer’s lowest grades of
spar varnish and is not suited for inside work because it is a long-oil
varnish, slow in drying and not hard wearing, costing respondent
about $2.00 per gallon, and is not valued at or worth $6.00 per gallon;
and neither the varnish nor enamel so advertised, labeled, branded
and represented was procured from the Government of the United
States or made for or according to any specification, formula, or
requirement of the Government of the United States or any branch
or department thereof. That the use of the word “Government’ in
connection with varnish and enamel, as aforesaid, is calculated to,
and actually does, lead the public to believe that the Govemment
‘of the United States has had some connection with the varnish and
enamel so labeled, branded, represented, and advertised, and that,
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therefore, the varnish and enamel are a high-grade varnish and
enamel because they have complied with the requirements and tests
of said Government. That said advertisements, labels, brands, and
representations are false and misleading and are calculated to, and
actually do, deceive and mislead purchasers as to the quality and
value of said varnish and enamel.

That respondent advertises, as described above, a paint offered for
sale and sold by him, as “PRIMING FENCE PAINT, $1.50 a gallon.
First-class paint for fences or rough work, same grade of paint sold
under name of house paint around the city at $2.50 and $3.00”;
whereas, in truth and in fact and as respondent well knows, said
paint is not a first-class priming paint and is not sold around the City
of Philadelphia under the name of house paint at $2.50 and $3.00
per gallon. That, therefore, said advertisements are false and mis-
leading and are calculated to, and actually do, mislead and deceive
purchasers as to the quality of such paint.

That respondent further advertises, as described above, a paint,
offered for sale and sold by him, and so labels and brands the con-
tainers for said paint and so represents it to customers and prospec-
tive customers as a ‘‘ paint procured from the U. S. Government plant
at Nitro, W, Va. This material was manufactured by George D.
Wetherill, according to Army Specification W. D. 37. We are going
to close this out at one-third original cost to manufacturer. 5 Gallon
Cans, $1.00 Gallon, 1 Gallon Cans, $1.25 Gallon’’; whereas, in truth
and in fact and as is well known to respondent, said paint does not
approximate the paint so specified, and the paint sold by the manu-
facturer named to the United States Government plant at Nitro,
West Virginia, was sold by the manufacturer at $1.09} per gallon,
which price represented a reasonable profit to the manufacturer.
That, therefore, such advertisements, labels, brands and representa-
tions are false and misleading and are calculated to, and actually do,
deceive and mislead purchasers as to the quality and value of said
paint.

Par. 3. That the respondent, in the course of his business, as
described in Paragraph 1 hereof, has made use of office stationery,
billheads, invoices and stickers which he places upon the containers
of commodities sold by him, which contain statements to the effect
that the respondent is a manufacturer and jobber, whereas, in truth
and in fact, respondent does not manufacture the commodities sold
by him, except roofing paints which constitute only a small propor-
tion of the volume of business done by him, and respondent is not a
jobber or wholesaler of paints, varnishes, etc., but sells only at retail
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to the ultimate consumer. That such statements are false and mis-
leading and are calculated to, and actusally do, deceive and mislead
the public into the belief that when it buys from respondent it is
purchasing at prices below those at which the ordinary retail dealer
in paints, varnishes, enamels, etc. sells and to lead manufacturers of
paints, varnishes, enamels, etc. to sell to respondent at lower prices
than they sell to the ordinary retail dealer in the belief that respondent
is a wholesaler and jobber of paints, varnishes, enamels, etc.

REPORT, FINDINGS AS TO THE FACTS, AND ORDER.

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, the Federal Trade Commission issued and served a
complaint upon the respondent, Willfam E. Hinch, charging him
with the use of unfair methods of competition in commerce in vio-
lation of the provisions of said Act.

Respondent, having entered his appearance and filed his answer
herein admitting that certain of the methods and things alleged in
said complaint are true in the manner and formtherein set forth
and having made, executed and filed an agreed statement of facts
in which there is stipulated and agreed by the respondent, that the
Federal Trade Commission shall take such agreed statement of facts
as to the facts in this case and in lieu of testimony and proceed forth-
with with such agreed statement of facts to make its findings and such
order as it may deem proper to enter therein, without the introduc-
tion of testimony or the presentation of argument in support of the
same, and the Federal Trade Commission being now fully advised in
the premises, makes this its report, stating its findings as to the facts

and conclusion:
FINDINGS AS TO THE FACTS,

Paracrapu 1. That the respondent, William E. Hinch, is engaged
in Philadelphia, Pennsylvania, in the business of selling a general
line of paints, stains, enamels, varnishes, and other commodities,
manufactured by others, and manufacturing and selling roofing
paints, and the respondent causes a portion of the paints, varnishes,
enamels, and other commodities sold by him to be transported to the
purchasers thereof from the State of Pennsylvania through and into
the other States of the United States and carries on his business in
direct and active competition with other persons, partnerships, and
corporations similarly engaged.

Par. 2. That the respondent, William E. Hinch, in the course
and conduct of his business, as described in paragraph 1 hereof,
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caused certain advertisements to be inserted in the newspapers of
general circulation in the States of Pennsylvania, New Jersey, and
Delaware, as a means of bringing to the attention of the purchasing
public the merchandise and commodities offered for sale and sold by
him. That the respondent advertised certain varnishes and enamels
so offered for sale and sold by him, which commodities were described
in said advertisement as “GOVERNMENT SPAR VARNISH,
Highest Grade; Outside Manufacture; Used in Finest Homes for
Inside and Outside Work; Actual Value $6.00. Will Sell While it
Lasts, $1.00 Quart; $1.75 a Half Gallon; $3.00 a Gallon”’; which
advertisement so published by respondent was false and untrue, as
said varnishes were not made under any formula of the United States
Government or any department thereof and were among the cheapest
grades of varnishes and enamels manufactured. That the adver-
tisement “Government Spar Varnish” and “Government White
Ship Enamel”” had the tendency and capacity to mislead and deceive
the purchasing public by creating in the minds of the purchasing
public a false and erroneous belief concerning the value, quality or
utility of said commodity and in some instances induced the said
purchasing public to purchase said commodities upon the mistaken
belief that such commodities were made for the Government of the
United States or some department thereof, or were manufactured
under the formula, specifications or requirements of the Government
of the United States, or some department thereof.

Par. 3. That the word “Government” when applied to paints,
varnishes or enamels is understood by the general public to mean
varnish, enamel or paint obtained from the Government of the United
States or manufactured especially for its use or made in accordance
with some specification, formula or requirement of such Government
of the United States, or that it had been approved by the said Gov-
ernment; that the general purchasing public believes varnish, enamel
or paint with which the United States Government has been in any
way connected is of an unusual high grade or quality because ap-
proved by such Government.

Par. 4. That the respondent advertised, as described in Paragraph
2 above, a paint offered for sale and sold by him as “Priming Fence
Paint; $1.50 per gallon. First Class Paint for Fences or Rough
Work. Same Grade of Paint Sold Under Name of House Paint
Around the City at $2.50 and $3.00.” That such advertisement was
false and misleading and had both the tendency and capacity to
deceive for the reason that the paint above described was not sold
around the city of Philadelphia under the name of house paint at
$2.50 and $3.00 per gallon and that same was not “Priming Fence
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Paint,” and that the advertisement so published by the respondent
had the capacity and tendency to mislead and deceive the purchasing
Public by creating in the minds of the public false and erroneous
beliefs concerning the value and utility of said paints and in some
Instances induce the public to purchase said paint upon such mis-
taken beliefs as aforesaid.
Par. 5. That the respondent advertised, as described in Paragraph
2 above, a paint offered for sale and sold by him as paint “procured
from the United States Government Plant at Nitro, West Virginia.
This material was manufactured by George D. Wetherill according
to Army Specifications W. D. 37. Wae are going to close this out at
1/3 the original cost to manufacture.” That such paint described in
such advertisement as set out above and sold by respondent was not
manufactured by George D. Wetherill according to Army Specifica-
tions W. D. 37; that the paint sold by the manufacturer named to
the United States Government Plant at Nitro, West Virginia, was sold
by the manufacturer at $1.093¢ per gallon, which price repre-
sented a reasonable profit to the manufacturer; that the general pur-
chasing public believes paints so advertised, labeled, branded and
represented to be of the grade, quality, and value represented in such
advertisement, label, brand or representation and to be paint pro-
~cured from the United States Government Plant at Nitro, West
Virginia, and manufactured by George D. Wetherill according to
Army Specifications W. D. 37 at a cost of $3.00 per gallon; that the
reference to such paint in said advertisement as set out above had
the capacity or tendency to mislead and deceive the purchasing public
by creating in the minds of the public false or erroneous beliefs con-
cerning the value of said paint and in some instances to induce the
public to purchase said articles upon the mistaken belief that said
articles were of the kind and quality described in the aforesaid
advertisements.
CONCLUSION.

That the practices of respondent, under the conditions and circum-
Stances set out in the foregoing findings as to the facts, constituted an
unfair method of competition in commerce and were in violation of
the provisions of Section 5 of an Act of Congress approved September
26, 1914, entitled, ‘“‘An Act to create a Federal Trade Commission,
to define its powers and duties and for other purposes.”

ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Com-
ission upon the complaint of the Commission, the answer of the re-



|

118 FEDERAL TRADE COMMISSION DECISIONS,
’ Order. 5 F.T C.

spondent and agreed statement of facts filed herein, and the Com-
mission having made its findings as to the facts and its conclusion
that the respondent has violated the provisions of an Act of Congress
approved September 26, 1914, entitled “ An Act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes’’:

It is now ordered, That the respondent, William E. Hinch, his egents
representatives, servants and employes, do cease and desist; directly
or indirectly, from employing or using, or permitting to be used in
his behalf, the word “government’’ standing alone or in conjunction
with other word or words, in connection with the sale or distribution
of varnish, enamel or paint, or in the advertisements thereof, except
(1) when the varnish, enamel or paint has been obtained from the
United States Government; or (2) when the varnish, enamel or paint
has been manufactured for and accepted by the United States Gov-
ernment; or (3) when the varnish, enamel or paint has been made in
accordance with some United States Government formula, specifi-
cation or requirement, and the word or term indicating United
States Government is joined or used with some other words or terms
indicating compliance with some United States Government formula,
specification or requirement (e. g., made in accordance with Gov-
ernment W. D. specification No. 97); or (4) when the varnish,
enamel or paint has been obtained from some government other than
the United States Government, and the word or term used to indi-
cate government is joined or used with some other word or term
indicating the government from which the varnish was obtained
(e. g., French Government Spar Varnish); or (5) when the var-
nish, enamel or paint has been manufactured for and accepted by
some government other than the United States Government, and the
term or terms used to indicate government is joined or used with
some other word or term indicating the government for which the
varnish, enamel or paint was manufactured and by which it was
adopted (e. g., Canadian Government Spar Varnish); or, (6) when
the varnish, enamel or paint has been manufactured in accordance
with the formula, specification or requirement of some government
other than the United States Government and the word or term used
to indicate Government is joined or used with some other words or
terms indicating compliance with the formula, specification or re-
quirement of the government in accordance with whose formula,
specification or requirement the varnish, enamel or paint has been
manufactured (e. g., made in accordance with specifications of the
Italian Government);
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From publishing and circulating, or causing to be published and
circulated throughout the various States of the United States, the
territories thereof, the District of Columbia and foreign countries,
advertisements, circulars, folders, letters or any other printed or
written matter whatsoever, wherein it is falsely stated, set forth or
held out to the public.—

1. That the paint offered for sale and sold by the respondent is
“Priming fence paint, $1.50 per gallon. First-class paint for fences
or rough work. Same grade of paint sold under name of ‘house paint’
around the city at $2.50 and $3.”

2. That respondent’s products were purchased from the United
States Government's plant at Nitro, West Virginia, or words to that
effect.

It is further ordered, That the respondent, William E. Hinch, shall,
within sixty (60) days after the service upon him of a copy of this
order, file with the Commission a report in writing setting forth in
detail the manner and form in which he has complied with theorder
to cease and desist hereinbefore set forth.
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FEDERAL TRADE COMMISSION

v.

FEDERAL ROPE COMPANY, INC.

COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION &
OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1014,

Docket 164—July 6, 1922,

SYLLABUS.

Where a corporation engaged in the manufacture and sale of rope made from
the fiber of old ropes and hawsers exclusively, which it did not make of
Manila fiber only, and which so closely resembled new rope made of
new, unused, and therrf{ore superlor fiber that it could only be distinguished
by those skilled in the art of rope making, or by expert analysis,

(a) With the effect of misleading and decelving the publie,

(1) Used the word *“Manfla” on its letterheads, price lists, etc.,, and on its
tags, stencils, and other printed matter attached and applied to sald rope,
or the wrappings and coverings thereof, notwithstanding the fact that the
word “ Manila ™ Is properly used only to describe rope composed exclusively
of new Manila fiber, and is by custom and agreement not applled to rope
not so composed ; and

(2) By invoices and by direct oral and written statements llkewise falsely rep-
resented sald rope to the purchasing public as composed exclusively of new
Manila fiber;

(b) With the intent and effect of misleading and decelving the public, simu-
lated the letterheads, price lists, tags, and other printed matter distrib-
uted among dealers and consumers of rope, or attached and applied to
the same or to the wrappings or coverings thereof, and the style and
method of packing and preparing for shipment, of rope manufacturers
who employed only new and unused fiber in the manufacture of their
product; and

(c) Falsely represented to purchasers and prospective purchasers that its
product was made from new and unused fiber and was not stranded from
yarn taken from old and used rope:

Held, That such false and misleading representations, and such simulation of
business administration or methods, under the circumstances set forth,
constituted unfalr methods of competition.

COMPLAINT.

The Federal Trade Commission, having reason to believe from
a preliminary investigation made by it that the Iederal Rope
Company, Inc., hereinafter referred to as the respondent, has beén
and is using unfair methods of competition in interstate commerce
in violation of the provisions of Section 5 of the Act of Congress,
approved September 26, 1914, entitled, “ An Act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes,” and it appearing that a proceeding by it in respect
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thereof would be to the interest of the public, issues this complaint,
stating its charges in that respect on information and belief as
follows:

Paracrari 1. That the respondent, Federal Rope Company, Inc.,
is and at all times hereinafter mentioned was a corporation organ-
ized, existing and doing business under and by virtue of the laws
of the State of New York, having its office and principal place of
business in the City of New York, State of New York, and is
now and for more than two years last past has been engaged in the
manufacture and sale of rope in and among the several States and
Territories of the United States and the District of Columbia in
direct competition with other persons, firms and corporations en-
gaged in interstate commerce in the manufacture and sale of rope.

Par, 2. That the respondent in the conduct of its business manu-
factures its rope in the City of New York, State of New York, and
Purchases and enters into contracts of purchase for the necessary
Mmaterials needed therefor, in other States and Territories of the
United States, causing the same to be transported to such factory
where they are made into the finished product and sold and shipped
to purchasers thercof; that after such products are so made into
the finished product and sold and shipped to purchasers thereof,
they are continuously moved to, from and among other States and
Territories of the United States and there is continuously and has
been at all times hereinafter mentioned a constant current of trade
and commerce of such rope between and among the various States
of the United States and Territories thereof and District of Columbia.

Par, 8. That in the manufacture, sale and use of rope, various
hames are used and applied to them for the purpose of designating
the various materials out of which said ropes are made, and that the
word “Manila” when applied to rope, both in the technical and
bopular usage, has a precise and exact meaning, and is only ac-
Curately and properly used in identifying and describing rope com-
Posed exclusively of new Manila fibers, and that by custom and
agreement among rope manufacturers generally, the word “Ma-
nila” js not used in the brand, label or any printed matter in con-
hection with any rope containing less than one hundred per cent
pure Manila fiber unless the said word “Manila” is qualified by
other words conspicuously and clearly showing the percentage of
Manila hemp in said rope.

Par. 4. That with the intent, purpose and effect of stifling and
Suppressing competition in interstate commerce in the manufacture
and sale of rope, the respondent by the use of I2tterheads, price lists,
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and other printed matter containing the word “ Manila ” distributed
among dealers and consumers of rope, and by the use of tags, stencils
and other printed matter attached and applied to said rope or the
wrappings and coverings thereof containing the word *Manila,”
has for more than two years last past represented, and still continues
to represent that the said rope manufactured by respondent is com-
posed entirely and exclusively of new Manila fiber, which repre-
sentations are false and misleading, and calculated and designed
to mislead and deccive the public into the belief that the said rope
manufactured by respondent is composed entirely and exclusively
of new and unused Manila fiber while in fact it is remade from
strands taken from old and used rope and contains other than pure
Manila fiber. '

Par 5. That it is the common belief and impression among dealers
and consumers of rope and the purchasing public generally that
rope having the appearance of and sold as new and unused rope is
manufactured entirely from new and unused fiber and not from
such as was previously taken from old and used rope; that for more
than two years last past with the intent, purpose and effect of
stifling and suppressing competition in interstate commerce in the
manufacture and sale of rope, the respondent has used such methods
and devices as letterheads, price lists, tags, stencils and other printed
matter distributed among dealers and consumers of rope or attached
and applied to such rope or the wrappings and coverings thereof,
and has used certain methods, appearances and simulations in
packing and distributing said rope to the trade and among con-
sumers generally so as to give said rope the appearance of new and
unused rope, which methods and devices have conveyed and do con-
vey, and are calculated and designed to convey the belief and impres-
sion that the said rope manufactured by the respondent is composed
of new and unused fibers, and that the respondent has at all times
herein mentioned concealed and wholly failed to disclose that the
rope so manufactured by the respondent is in fact composed of fiber
taken from old and used rope.

REPORT, MODIFIED FINDINGS AS TO THE FACTS, AND
MODIFIED ORDER.:

Pursuant to the provisions of an Act of Congress, approved Sep-
tember 26, 1914, the Federal Trade Commission issued and served
a complaint upon the respondent charging it with the use of unfair
methods of competition in commerce in violation of the provisions of

1 For original findings and order gee 2 F. T. C. 327,
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said Act. The respondent having entered its appearance by its at-
torney and filed its answer herein, hearings were had and evidence
was thereupon introduced in support of the allegations of said com-
plaint and on behalf of respondent before an Examiner of the
Federal Trade Commission theretofore duly appointed.

And the Commission having made and entered a report containing
its findings as to the facts and conclusion, and having issued and
served on the respondent an order to cease and desist made thereon,
dated March 4, 1920, and thereafter it appearing to the Commission
upon reconsideration of the matter that said findings as to the facts
should be modified in certain respects;
- Now, therefore, the Federal Trade Commission having duly recon-

sidered the record, and being now fully advised in the premises, on
“its own motion under and by virtue of the provisions of Section 5
of an Act of Congress, approved September 26, 1914, entitled, “An
Act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes,” hereby modifies its findings as to
the facts heretofore made in this proceeding on the 4th day of March,
1920, and the same is hereby modified, so that as modified, said find-
ings as to the facts shall read as follows, to wit:

MODIFIED FINDINGS A8 TO THE FACTS.

Paracraru 1. That the respondent, Federal Rope Company, Inc.,
is and at all times hereinafter mentioned: was a corporation organ-
ized, existing and doing business under and by virtue of the laws
of the State of New York, having its office and principal place of
business in the City of New York, State of New York, and is
now and for more than two years last past has been engaged in
the manufacture and sale of rope and in the shipment of said rope
from its place of business to purchasers thereof in other States
and Territories of the United States and the District of Columbia,
in direct competition with other persons, firms and corporations
engaged in interstate commerce in the manufacture and sale of rope.

Par. 2. That respondent in the course of its business, purchases
old and used vegetable fiber rope and hawsers in the State of New
* York and in other States of the United States and causes same to be
transported from the several places where such hawsers are so
purchased, to its factories in the City of New York, where said
hawsers are unwound and unstranded; that from the fiber of the
yarn thus reclaimed all of respondent’s product is manufactured;
that the rope so manufactured by respondent from old, used and
reclaimed fiber so closely resembles in appearance rope manufac-
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tured from new and unused fiber that it can not be distinguished
therefrom except by those skilled in the art of rope making or by
expert analysis; that respondent sells its products to purchasers
thereof in States other than the State of New York, and causes
the same to be transported pursuant to such sales from the State
of New York to such purchasers through, across and into many
States and Territories of the United States and the District of
Columbia.

Par. 3. That the word “Manila” when applied to rope, both in
technical and popular usage, has a precise and exact meaning, and
is only accurately and properly used in identifying and describing
rope composed exclusively of new Manila fibers, and that by custom
and agreement among rope manufacturers generally, the word
“Manila” is not used in the brand, label or any printed matter in
connection with any rope containing less than one hundred per cent
pure Manila fiber, unless the said word “Manila” is qualified by
other words conspicuously and clearly showing the percentage of
Manila hemp in said rope. TFor general purposes and usage rope
manufactured from Manila fiber is generally regarded as surpassing
in quality rope manufactured from all other fibers.

Par. 4. That in the manufacture and sale of rope in interstate
commerce the respondent, by the use of letterheads, price lists and
other printed matter containing the word “Manila” distributed
among dealers and consumers of rope, and by the use of tags, stencils
and other printed matter attached and applied to said rope or the
wrappings and coverings thereof containing the word “Manila” and
by means of invoices accompanying the sale of said rope, wherein
such rope is characterized and described, and by means of direct
oral and written statements made by the respondent’s oflicers and
agents, for a period of more than two years immediately prior to
the issuance of the complaint herein, represented to the purchasing
public that the said rope manufactured by respondent was composed
entirely and exclusively of new Manila fiber, which representations
were false and misleading, and did mislead and deceive the public
into the belief that the said rope manufactured by respondent was
composed entirely and exclusively of new and unused Manila fiber,
while, in fact, it was remade from yarns taken from old and used
rope as aforesaid, and a large part of it was remade from such
yarns that contained other than pure Manila fiber.

Par. 5. That it is the common belief and impression among deal-
ers and consumers of rope and the purchasing public generally
that rope having the appearance of and sold as new and unused rope
is manufactured from new and unused fiber and not from such as
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was previously taken from old and used rope, and that the greater
proportion of rope sold in commerce is manufactured from new
fiber and that the existence of the practice of remaking rope from
old and used rope is not generally known to dealers and consumers
of rope, and that such remade rope is much inferior in quality to
rope made from new and unused fiber,

Par. 6. That the respondent for a period of more than two years
last past, with the intent, purpose and effect of misleading and
deceiving the public in interstate commerce in the manufacture and
sale of rope, has used such methods and devices as letterheads, price
lists, tags, stencils and other printed matter distributed among deal-
ers and consumers of rope are [or] attached and applied to such
rope, or the wrappings or coverings thereof, and in packing and
preparing its product for distribution to the purchasers thereof, both
dealers and consumers, it has adopted and used the style and method
of packing and preparing for shipment used and employed by rope
manufacturers who use only new and unused fiber in the manufac-
ture of their product; that is to say, respondent packs its product
in coils containing 1,200 feet of rope in length and covers each coil
with burlap on which it stencils the words “Manila” or “Pure
Manila Rope” and attaches to each coil so packed and prepared
for shipment a tag on which is printed the following words “ Fed-
eral Rope Company ” and “ Manila Rope” on a scroll representing
a piece of rope; also, “ Morgan Ave. and Ten Eyck Street—Brook-
lyn, N. Y.” together with the name and address of the purchaser,
and docs not in any manner mark either the rope or its covering
so as to disclose to the purchasers thereof the fact that the rope so
manufactured and sold by respondent is made of fiber taken from
old and used rope.

Pax. 7. That for a period of more than two years last past, the
respondent on various occasions by means of “direct statements
made by its officers and agents, has falsely represented to purchasers
and. prospective purchasers of its rope that its said product was
made from new and unused fiber and that it was not restranded
. from yarn taken from old and used rope as aforesaid.

CONCLUSION.

The practices of said respondent, under the conditions and cir-
cumstances described in the foregoing modified findings as to the

facts, are unfair methods of competition in interstate commerce,
" and constitute a violation of the Act of Congress, approved Septem-
ber 26, 1914, entitled, “An Act to create a Federal Trade Commis-
sion, to define its powers and duties, and for other purposes.”
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MODIFIED ORDER TO CEASE AND DESIST,

This proceeding having been heard by the Federal Trade Commis-
sion upon the complaint of the Commission, the answer of the re-
spondent, the testimony and the evidence, and the Commission having
made its findings as to the facts with its conclusion that the re-
spondent has violated the provisions of the Act of Congress, ap-
proved September 26, 1914, entitled, “ An Act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes,” and the Commission having heretofore, to wit, on March 4,
1920, entered and served its order upon the respondent requiring it
to cease and desist from certain practices:

And it appearing to the Commission upon reconsideration of the
matter that said order should be modified in certain respects,

Now, therefore, The Federal Trade Commission on its own motion,
under and by virtue of the provisions of Section 5 of an Act of Con-
gress approved September 20, 1914, entitled “ An Act to create &
Federal Trade Commission, to define its powers and duties, and for
other purposes,” hereby orders that the order to cease and desist
heretofore made in this proceeding on the 4th day of March, 1920,
be and the same is, hereby modified so that, as modified, said order
shall read as follows, to wit:

1t i3 now ordered, That the above-named respondent, Federal Rope
Company, Inc., cease and desist from using the word “Manila” in
any way to designate and describe rope manufactured by it which
is not wholly composed of Manila fiber, and

It i3 further ordered, That the respondent cease and desist from
in any manner advertising, holding out, representing and selling any
rope not composed of new and unused fibers without plainly indi-
cating the fact that it is manufactured of used or reclaimed fiber.

And the Federal Trade Commission under and by virtue of the
provisions of Section 5 of an Act of Congress approved September 26,
1914, entitled, “An Act to create a F ede1a1 Trade Commission, to
define its powers and duties, and for other purposes,” hereby orders
that notice of the modiﬁcation hereinabove mentioned shall be given
the said Federal Rope Company, Inc., by registering and mailing a
copy thereof addressed to such corporation at its principal office,
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FEDERAL TRADE COMMISSION

.
B. S. PEARSALL BUTTER COMPANY.

COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION 8
OF AN ACT OF CONGRESS APPROVED OCTOBER 15, 1914,

Docket 550—July 8, 1922.

SYrLrasus.

Where a corporation engaged In the manufacture and sale of oleomargarine,
butterine, butter, nut butter, and similar products, made sales and con-
tracts for sales of its products upon the condition, agreement or under-
standing that the purchasers thereof should not deal in the products of
its competitors; with the effect of substantially lessening competition
and of tending to create a monopoly in the lines of commerce involved:

Held, That such sales and contracts of sales, under the cirecumstances set
forth, constituted & violation of Sec. 8 of the Act of October 15, 1914.

AMENDED COMPLAINT,

The Federal Trade Commission, having reason to believe from a
Preliminary investigation made by it that the B. S. Pearsall Butter
Company, hereinafter referred to as respondent, has been and is
violating the provisions of Section 3 of an Act of Congress approved
October 15, 1914, entitled “An Act to supplement existing laws
against unlawful restraints and monopolies, and for other purposes,”
issues this amended complaint, stating its charges in that respect on
information and belief as follows:

Paragraru 1. That the respondent, the B. S. Pearsall Butter Com-
Pany, is a corporation existing under the laws of the State of Illinois,
with its principal office and place of business in the City of Elgin,
Ilinois, and is and for more than five years last past has been en-
gaged in manufacturing, selling, distributing and dealing in oleo-
Margarine and nut margarine in interstate commerce among the
several states of the United States, the territories thereof, and the
District of Columbia, within the purview of Sections 1 and 8 of
an Act of Congress entitled, “An Act to supplement existing laws
against unlawful restraints and monopolies, and for other purposes,”
approved October 14, 1914, in direct and active competition with
other persons, firms and corporations similarly engaged.

80044°—24—voL 5—10
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Par. 2. That during the five years last past, in the course of and
while engaged in such commerce as aforesaid, the respondent made,
and continues to make, numerous sales and numerous contracts for
sale of its oleomargarine and nut margarine to many and various
persons, firms and corporations among the several states of the
United States, the territories thereof, and the District of Columbia,
for resale within the United States, the territories thereof, and the
District of Columbia, on the condition, agreement or understanding,
that the respective purchaser thereof deal in the respondent’s brands
of oleomargarine and nut margarine exclusively, and shall not deal
in the goods, wares, merchandise, supplies or other commodities
of a competitor or competitors of the respondent, and the effect of
such sales and contracts for sale, and such conditions, agreements
or understandings, may be to substantially lessen competition or
tend to create a monopoly in the line of commerce in which the
respondent is engaged, within the contemplation of Section 3 of
an Act of Congress approved October 15, 1914, entitled “ An Act
to supplement existing laws against unlawful restraints and mo-
nopolies, and for other purposes.”

Par. 3. That during the five years last past, in the course of and
while engaged in such commerce as aforesaid, the respondent made,
and continues to make, numerous sales and numerous contracts for
sale of its oleomargarine and nut margarine to many and various
persons, firms and corporations among the several states of the
United States, the territories thereof, and the District of Columbia,
for resale within the United States, the territories thereof, and the
District of Columbia, and fixed and fixes a rebate upon the price
charged therefor, on the condition, agreement or understanding, that
the respective purchaser thereof deal in the respondent’s brands of
oleomargarine and nut margarine exclusively, and shall not deal in
the goods, wares, merchandise, supplies or other commodities of a
competitor or competitors of the respondent, and the effect of such
conditions, agreements or understandings, may be to substantially
lessen competition or tend to create a monopoly in the line of com-
merce in which the respondent.is engaged, within the contemplation
of Section 3 of the Act of Congress herein above mentioned.

REPORT, FINDINGS AS TO THE FACTS, AND ORDER.

Pursuant to the provisions of an Act of Congress approved Oec-
tober 15, 1914, the Federal Trade Commission issued and served its
amended complaint upon the respondent, the B. S. Pearsall Butter
Company, a corporation, charging it with unfair methods of competi-
tion in interstate commerce in violation of the provisions of said act.
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Respondent having entered its appearance in person and having
filed its answer to the amended complaint of the Commission, and
formal hearings having been had before various examiners of the
Commission, and testimony having been introduced on behalf of the
Commission and on behalf of the respondent, and various stipulations
having been entered into between the parties hereto and approved by
the Commission; and the whole matter having come regularly on to
be heard before the Commission upon the testimony and stipulations
hereinbefore referred to and upon the briefs filed herein on behalf
of the Commission and in behalf of respondent, and the matter having
been fully considered and the Commission being fully advised in the
Premises makes the following its findings of facts.

FINDINGS AS TO THE FACTS.

Paracrapi 1. Respondent is a corporation organized and existing
under the laws of the state of Illinois with its principal place of
business in the town of Elgin in said state and for several years
last past has been engaged in the manufacture of oleomargarine,
butterine, butter, nut butter and similar products and in selling and
distributing the various products immediately hereinbefore men-
tioned in interstate commerce, by, through and into the several other
states and the territories of the United States in direct and active
Competition with some sixty-five other persons, firms or corpora-
tions similarly engaged. :

Par. 2. For several years last past and in the course of and while
engaged in interstate commerce as aforesaid, the respondent made
and continues to make numerous sales and numerous contracts for
sale of its oleomargarine, nut margarine, and other products to many
and various persons, firms and corporations among the several states
and territories of the United States for resale within the United
States and territories thereof and the District of Columbia on the
condition, agreement or understanding that the respective purchasers
thereof deal in the respondent’s brands of oleomargarine, nut mar-
Zarine, etc., exclusively, and shall not deal in the goods, wares, mer-
chandise, supplies or other commodities of a competitor or com-
Petitors of the respondent.

Par. 3. During all the times herein mentioned at least twenty
competitors of respondent have used contracts containing the ex-
clusive dealing feature similar in effect to the one referred to as
being used by respondent in the paragraph next immediately pre-
ceding, and in the same territory covered by respondent, while prac-
tically all of respondent’s sixty-five competitors other than those
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using formal exclusive dealing contracts, used and entered into in-
formal understandings and agreements to the same effect.

Par. 4. The effect of the exclusive dealing feature of the contracts
entered into by respondent, and more particularly referred to in
paragraph two hereof, is to substantially lessen competition and to
tend to create a monopoly in the lines of commerce in which re-
spondent is engaged in various sections of the United States.

CONCLUSION.

The practice engaged in by respondent as set forth in the above
findings of facts is in violation of Section 3 of an Act of Congress
approved Cctober 15, 1914, entitled, “An Act to supplement ex-
isting laws against unlawful restraints and monopolies and for
other purposes.”

ORDER TO CEASE AND DESIST.

This proceeding having come regularly on to be heard by the
Federal Trade Commission upon the pleadings, the testimony and
the evidence received by the examiners of the Commission, the
stipulations entered into between parties hereto and approved by
the Commission, and the Commission having made its findings as
to the facts and its conclusion that respondent has violated the
provisions of Section 3 of an Act of Congress entitled, “ An Act
to supplement existing laws against unlawful restraints and monop-
olies and for other purposes,” which said findings and conclusion
is hereby referred to and made a part hereof,

Now, therefore, it is ordered, That the respondent, B. S, Pearsall
Butter Company, a corporation, its oflicers, directors, agents and
employees, cease and desist from:

Directly or indirectly using formal or informal contracts or un-
derstandings to the effect that purchasers or dealers in respondent’s
products shall not deal in the goods, wares, merchandise, supplies or
other commodities of a competitor or competitors of respondent, or
in competing commodities.

It is further ordered, That respondent within sixty (60) days
from the receipt of this order report in writing to the Commission
the manner and extent to which compliance with this order has
been made by respondent.
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FEDERAL TRADE COMMISSION
v.

BELLAS-HESS & COMPANY.

COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION
5 OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914,

Docket 879—July 11, 1922.
SyLraBUs.

Where a mail order house in its catalogues falsely advertised that certain coats manu-
factured from a cotton plush with a cotton nap, and therein offered for sale, were
made of “Iceland Seal Plush,” notwithstanding the fact that the term “geal
plush” through long and constant usage had come to be understood by the general
public as designating a plush fabric with a long nap or pile, manufactured of
“Tussa silk” and closely resembling genuine seal skin, and that the fabric used
was in no way its equal; with a capacity and tendency thereby to mislead and
deceive the purchasing public:

Held, That such false and misleading advertising, under the circumstances set forth,
constituted an unfair method of competition.

COMPLAINT.

The Federal Trade Commission, having reason to believe from a
Preliminary investigation made by it that Bellas-Hess & Company,
hereinafter referred to as respondent, has been and now is using
unfair methods of competition in interstate commerce in violation of
the provisions of Section 5 of an Act of Congress approved September
26, 1914, entitled “An Act to create a Federal Trade Commission,
to define its powers and duties, and for other purposes,” and it
appearing to the Commission that a proceeding by it in respect
thereof would be of interest to the public, issues this complaint stating
its charges in that respect on information and belief, as follows:

Paracrarir 1. Respondent is a corporation organized and existing
under and by virtue of the laws of the State of Maine with its principal
office and place of business at Washington, Morton & Barrow Streets,
New York City; in the State of New York. It has been for more
than one year last past and now is engaged in purchasing and selling
clothing, shoes, underclothes, shirts, hats, gloves, ete., direct to con-
sumers throughout the United States in interstate commerce. Its
method of doing business is thru mail orders exclusively and it
advertises its products principally thru catalogs which are mailed to
the customers and prospective customers, said catalogs containing
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descriptions of the articles sold by the respondent. The customers
upon receipt of the catalogs mail their orders for the goods they desire
to the main office of the respondent in New York City. Upon
receiving these orders, based upon the advertisements of goods in
the catalogs as above described, respondent causes the goods so
ordered to be transported from its said place of business in the city
of New York to the said customers at various points in the various
states of the United States. In the course of the conduct of its
business respondent is in competition with other persons, partnerships
and corporations who sell the sameé line of goods thru the mails direct
to the consumer.

Par. 2. Among the products named in the foregoing paragraph
which the respondent advertises in its catalogs are women’s coats made
from plush to imitate the fur of the genuine seal. For a number of
years it has been generally known in the trade that plush fabric made
with a pile of a certain kind of silk known as Tussa silk is the best imita-
tion fur fabric made to resemble the genuine seal and that this par-
ticular fabric has been designated and known as “Seal Plush.” The
respondent in this case purchased and advertised in its said catalogs,
a large quantity of coats manufactured from such a fabric woven by
the Salts Textile Manufacturing Company, New York City, under the
trade name ‘“Salts Peco Seal Plush.” The respondent also pur-
chased and advertised on the same pages in said catalogs at lower
prices a quantity of coats manufactured from a plush having a cotton
pile which is much inferior in value to the fur fabric with silk pile
generally known as “Seal Plush.”

Par. 3. Respondent makes falso and misleading statements in its
said catalogs concerning the origin, nature, qualities and value of the
said cotton plush coats advertised by it when it describes them under
the caption of “Iccland Seal Plush” as follows:

It is one of the biggest values in our catalog. The material is deep pile Iceland
Seal Plush. Ithastheappearance of genuine seal and will wear equally as well,
when as a matter of fact the respondent knows that these coats are not
manufactured from a fabric generally known in the trade and by the
public as “Seal Plush” and do not have the appearance of genuine
seal due to the fact that the fabric has a cotton pile and not a silk pile
manufactured from Tussa silk. The foregoing false and misleading
statements of respondent set out in this paragraph have the capacity
and tendency to mislead and deceive the public into the belief that
the coats so described possess the qualities alleged and are manu-
_factured from a fabric having a silk pile generally known as ‘“Seal

Plush.” DBy reason of said beliefs so created the acts and things done
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by the respondent as set out in this paragraph tend to induce the pub-
lic to purchase coats with cotton pile in preference to coats actually
manufactured from a fabric having a silk pile and sold by competitors
as “Seal Plush” because of the lower price quoted by respondent and
also tend to induce the public to purchase said coats in preference to
coats manufactured from fabric with cotton pile and sold by com-
petitors as cotton plush coats using no misleading names and state-
Iments,

PaARr. 4. The above alleged acts and things done by the respondent
are all to the prejudice of the public and respondent’s competitors and
constitute unfair methods of competition in commerce within the
intent and meaning of Section 5 of an Act of Congress entitled “ An
Act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes,”” approved September 26, 1914.

REPORT, FINDINGS AS TO THE FACTS, AND ORDER.

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, the Federal Trade Commission issued and served
its complaint upon the respondent, Bellas-Hess & Company, charg-
ing it with the use of unfair methods of competition in commerce in
violation of the provisions of said Act.

The respondent having entered its appearance and filed its answer
herein, a statement of the facts was agreed upon by counsel for the
Commission and counsel for respondent, to be taken in lieu of evi-
dence.

And thereupon this proceeding came on for final hearing, and the
Commission having duly considered the record and being now fully
advised in the premises makes this its findings as to the facts and

. conclusion:
FINDINGS AS TO THE FACTS,

Paragraru 1. Respondent is a corporation organized under the
laws of the State of Maine, having its principal office and place of
business in the City of New York, State of New York, and for more
than two years last past has been and now is engaged in purchasing
and selling clothing, shoes, underclothes, shirts, hats, gloves, etc., by
mail direct to the consumer. Respondent in the course of its busi-
ness, sells and ships its merchandise through and into the various
States of the United States and the District of Columbia in interstate
commerce, and is in competition with various other persons, firms,
partnerships, and corporations similarly engaged.

Par. 2. In the conduct of its business, respondent distributes cata-
logues and various other printed matter through the various States
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of the United States and the District of Columbia, in which it adver-
tises and describes the various merchandise sold and offered for sale
by it.

Par. 3. Among the commodities advertised, sold, and offered for
sale by the respondent in the manner next set out above, are certain
coats made of a plush fabric with a long nap or pile. This fabric is
manufactured of a particular kind of silk known as “Tussa Silk.”
This said fabric is of a silky texture with a long silk nap or pile and
very closely resembles genuine seal skin. It has been known through-
out & long period of time as “Seal Plush”; long and constant usage
of the term “Seal Plush” with reference to the particular fabric
manufactured of the Tussa Silk has given the term a secondary mean-
ing and it is understood by the general public to designate solely the
fabric described above.

Par. 4. Respondent advertised in the said catalogue and in various
other printed matter, certain coats manufactured from a cotton plush
and having a cotton pile or nap, which coats were described in the
said catalogue as follows:

It is one of the bi -gest values in our catalogue. The material is deep pile Iceland
Seal Plush. It has the appearance of genuine seal and will wear equally as well.

The said coats so described and advertised were not manufactured
of the fabric known as Seal Plush but were manufactured of a cotton
fabric with a cotton pile or nap and were in no way equal to the
fabric known as Seal Plush. The term “Iceland Seal Plush,” as
used in said catalogue to advertise and describe the said coats, was
false and misleading and had the tendency and capacity to mislead
and deceive the purchasing public into the belief that by purchasing
the said coats, designated as ‘“Iceland Seal Plush,” it was obtaining
a coat manufactured of a silk plush fabric commonly known as “Seal
Plush,” when in truth and in fact it was obtaining a coat manufac-
tured of a cotton fabric in no way equal to the fabric known as

“Seal Plush.”
CONCLUSION.

The practices of the said respondent under the conditions and
circumstances described in the foregoing findings are unfair methods
of competition in interstate commerce and constitute a violation of
the Act of Congress approved September 26, 1914, entitled, “An
Act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes.”

ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commis-
sion upon the complaint of the Commission, the answer of the re-
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spondent, the statement of facts agreed on by counsel for the Com-
mission and counsel for respondent, and the Commission having
made its findings as to the facts with its conclusion that respondent
has violated the provisions of the Act of Congress approved Sep-
tember 26, 1914, entitled, “An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes,”

It is now ordered, That the respondent, Bellas-Hess & Company,
its officers, agents, representatives, servants and employees do cease
and desist from

Using the term “Seal Plush,” standing alone or in combination
with any word or words in its catalogues, advertising matter, or in
its trade-marks, trade names, labels or devices, in connection with
the sale of coats manufactured from a cotton plush fabric with a
cotton nap or pile.

1t is further ordered, That the respondent, within thirty (30) days
from notice hereof, file with the Commission a report, in writing
stating in detail the manner in which this order has been complied
with and conformed to.
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FEDERAL TRADE COMMISSION
v,

LOUIS PHILIPPE, INC., AND PARK & TILFORD.

COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION § OF
AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914,

Docket 771—July 21, 1922,

SYLLABUS.

Where a concern engaged in the manufacture and sale of toilet preparations
which contained a constituent produced from lemon rind, but did not con-
tain lemon juice, labeled the same “ An exquisite I'rench preparation of
real lemons; cleansing and bleaching cream. * * * whitens the skin,”
“ Creme Angelus, the ‘emon cleansing cream, * * *_ Hygienic. Cleanses
and softens the skin. Bleaches. A French preparation of lemon and oil
emollients. Softens and whiteng the skin. * * *” “Apn exquisite French
retiring cream of real lemons for bleaching the skin. A superfine French
skin food * * *” and “Creme Angelus, the lemon tissue cream, a
superfine skin improver, * * * A retiring cream of lemon and oil
emollients. Softens., Whitens, * * *": and

Where a corporation engaged in the sale as exclusive distributor of said con-
cern's aforesaid products, in advertising the same described them as * made
with real lemons. The juice of the lemon—Nature’s own source of the beau-
tiful complexion of Italy’s and Spaln’s fairest daughters,” ete.—~as the
“product of real lemons,” and as *“ made from real lemons,” and pictured
a hand squeezing a lemon into an open jar of the cleansing crenm and
otherwise featured pictured lemons in connection with said preparations;

With the effect of misleading purchasers and the general public into believing
that through the use of said preparations they were obtaining the cleansing
or detergent effects of lemon juice:

Held, That such mislabeling, and such false and misleading advertising, under
the circumstances set forth, constituted unfair methods of competition.

COMPLAINT.

The FFederal Trade Commission, having reason to believe from a
preliminary investigation made by it that Louis Philippe, Inc., and
Park & Tilford, hereinafter referred to as the respondents, have
been and are using unfair methods of competition in violation of
the provisions of Section 5 of an Act of Congress approved Septem-
ber 26, 1914, entitled, “An Act to create a Federal Trade Commis-
sion, to define its powers and duties, and for other purposes,” and
it appearing that a proceeding by it in respect thereof would be to
the interest of the public, issues this complaint, stating its charges
in this respect on information and belief as follows:
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Paracraprr 1. That the respondent, Louis Philippe, Inc., is a
corporation organized under the laws of the State of New York,
with its principal place of business in New York City, in said State.
That the respondent, Park & Tilford, is a corporation organized
under the laws of the State of New Jersey, with its principal place of
business in New York, N. Y.

Par, 2. That the respondent, Louis Philippe, Inc., is engaged in
the business of manufacturing a toilet preparation, known as “ Creme
Angelus,” which it distributes to the trade throughout the several
States of the United States, through the respondent, Park & Tilford,
exclusively. That the respondent, Park & Tilford, is engaged in the
business, among other things, of buying and selling, in wholesale
Quantities, toilet articles, including said preparation known as
“Creme Angelus,” and causes commodities sold by it to be trans-
ported to the purchasers thereof, from the State of New York,
through and into other States of the United States, and each of
said respondents carries on its respective business in direct, active
competition with other persons, partnerships and corporations simi-
larly engaged. ’

P4r. 3. That pursuant to the terms of a certain contract thereto-
fore entered into by and between the respondents herein, the re-
Spondent Park & Tilford extensively advertised the product “ Creme
Angelus,” in newspapers of general circulation throughout the
United States; and in circulars and other printed matter, which were
given general circulation by said Park & Tilford; that said adver-
tising matter contained numerous false and deceptive statements of
and concerning said product; that among such false and deceptive
statements were statements to the effect that “ Creme Angelus” was
& French lemon cleansing cream, “made with real lemons”; “com-
Pounded from real lemons,” whereas it contains no juice of the lemon
and is not manufactured in France; such advertisements were illus-
trated in some instances by the picture of a half lemon, the juice of
Which was being pressed into a jar of the product; that such adver-
tisements illustrated as aforesaid were calculated to and do create
8 false belief in the minds of the purchasing public that said product
“Creme Angelus” is a French preparation and contains, as a prin-
cipal ingredient, the juice of lemons, and the public is induced to
burchase said product by the means of the false and deceptive state-
Ments contained in such advertisements.

Par. 4. That the original packages in which the product “ Creme
Angelus ” has been marketed by respondents, and the individual jars
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containing said product, have placed thereon labels, upon which are
printed “Creme Angelus”; “A Superfine French Skin Food and
Perfect Massage Cream ”; “ An Unequalled French Retiring Cream
of Real Lemons, For Bleaching the Skin”; which statements are
false in that said product is of domestic manufacture and contains
no juice of lemons, and such labels were calculated to and do mislead
and deceive the purchasing public.

Par. 5. That the false and deceptive statements contained in the
advertisements and labels as set out in or referred to in paragraphs
3 and 4 hereof, ave further calculated to and have the effect of stifling
and suppressing competition in the sale of toilet preparations which
have the general characteristics which respondents claim for the
product “ Creme Angelus,” by hindering or preventing competitors
of respondents from marketing similar toilet preparations which do
in fact contain the juice of lemons,

Par. 6. That by reason of the facts recited, the respondents are
using an unfair method of competition in commerce, within the
intent and meaning of Section 5 of an Act of Congress entitled “ An
Act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes,” approved September 26, 1914,

REPORT, FINDINGS AS TO THE FACTS, AND ORDER.

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, the Federal Trade Commission issued and served a
complaint upon the respondents, Louis Philippe, Inc., and Park &
Tilford, charging them with the use of unfair methods of competition
in commerce, in violation of the provisions of said Act. The respond-
ents having appeared by attorneys, Ellis, Ferguson & Colquitt, and
having filed their answers, and said Louis Philippe, Inc., having also
filed an amended answer, and being desirous of expediting this pro-
~ ceeding and avoiding the expense incident to the taking of testimony,
have, each of them separately, stipulated and agreed with W, IL
Fuller, chief counsel for the Federal Trade Commission, subject to
the approval of the Commission, that these statements or stipulations
signed by said W, II. Fuller and Ellis, Ferguson & Colquitt, attorneys
for both rspondents, should be taken as the facts in this proceeding,
and that such facts should be in lieu of evidence and testimony, and
that the Federal Trade Commission shall proceed forthwith upon
gaid statements of fact or stipulations to make and enter a report
stating its findings as to the facts and its conclusion therefrom, and
issue an order disposing of this proceeding, without the introduction
of testimony in support of the same, the parties to that agreement
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waiving any and all rights they may have to require the introduction
of such testimony.

FINDINGS AS TO THE FACTS.

Paragraru 1. That both respondents, Louis Philippe, Inc., and
Park & Tilford, are corporations organized under the laws of the
State of New York, with their principal places of business in the
city of New York, N. Y.

Par. 2. That Louis Philippe is the president and treasurer and
owns and controls the majority of the capital stock of Louis Philippe,
Ine., which corporation was organized under his direction in 1915;
Louis Philippe was formerly a citizen of and a resident in France,
until 1910, when he came to the United States, and is now a natural-
ized citizen of this country. In 1905 he began the production of a
toilet preparation which he designated “ Creme Angelus,” and mar-
keted the same in France for about five years. Since he came to the
United States in 1910 he has manufactured and marketed this toilet
Preparation as an individual and through the corporation which
he formed until the year 1920, when Louis Philippe, Inc., entered
into a contract with Park & Tilford, by the terms of whlch said
Park & Tilford agreed to purchase the entire output of manufac-
tured toilet preparations of Louis Philippe, Inc., the delivery of
the same to take place at the factory of Louis Philippe, Inc., in the
city of New York; that prior to the delivery of these toilet prepara-
tions they were completely labeled and fully prepared at the factory
of Louis Philippe, Inc., and ready for distribution upon their de-
livery to Park & Tilford.

Pag, 3. The contract further provided that the advertising of these
Products should be entirely under the control and direction of Park
& Tilford as to the subject matter, style and arrangement; the cost,
however, of said advertising to be borne equally by the two re-
spondents in this proceeding. Prior to November, 1920, the “ Angelus
Cleansing Cream” labels contained the following matter:

An exquisite French preparation of real lemons; cleansing and bleaching
Cream, Instantly removes dust and make:up. Whitens the skin.

That since November, 1920, said labels contained the following
Printed matter:

Creme Angelus, the lemon cleansing eream, cleans and instantly removes dirt,
dust, ang powder from the pores, Hygienic. Cleanses and softens the skin.
Bleaches, A French preparation of lemon and ofl emollients. Softens and
Whitens the skin. For sunburn, freckles and tan. Reg. U. S, Pat. Off,, Louis
Philippe, Ine, N. Y. Made In U. S. A,
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That in November, 1920, and prior thereto, labels for the prepara-
tion now known as “ Tissue Cream ” contained the following printed
matter:

An exquisite French retiring cream of real lemons for bleaching the skin.
A superfine French skin food and perfect massage cream,

Since that date said labels contain the following printed matter:

Creme Angelus, the lemon tissue cream, a superfine skin improver, invig-
orates and strengthens the tissue by careful massage. A retiring cream ot
lemon and oil emollients, Softens. Whitens, soothes and refreshes, IReg.
U. 8. Pat. Off,, Louis Philippe, Inc, N. Y. Made in U. S. A,

Par. 4. That the toilet preparations of “Creme Angelus” are
made through a secret formula known only to Louis Philippe; that
these preparations contain no juice of lemons, but do contain as one
of the ingredients, a constituent produced from lemon rind or skin
known as “ Oil of Lemon, U. S. P. B. F., hand pressed”; and all of
these preparations herein referred to are made in the United States.

Par. 5. The respondent Park & Tilford is engaged in the business.
among other things, of buying and selling in wholesale quantitics,
all of the output of toilet preparations of Louis Philippe, Inec., and
causes such commodities when sold by it to be transported to the
purchasers thereof, from the State of New York through and into
other States of the United States, and carries on said business in
direct and active competition with other persons, partnerships and
corporations similarly engaged, and in promoting the sale and dis-
tribution of these products, advertised the cleansing cream trade-
marked “Creme Angelus” on the 31st day of October, 1920, as
follows:

Made with real lemons. The juice of the lemon—Nature’s own source of the
beautiful complexion of Italy's and Spain's fairest daughters—now for the
first time skillfully blended with the choicest oil emollients by Louis Philippe
into a superfine cleansing cream.

Accompanying this advertisement was a pictorial illustration show-
ing a hand holding half of a cut lemon, from the pulp of which
lemon, drops of lemon juice were being squeezed. That advertise-
ment, which-appeared in the New York Times of October 31, 1920,
was repeated, similarly illustrated, in the same paper of November
11, 1920, and in the New York World of December 12, 1920, but the
printed matter did not contain any statement that the cream con-
tained lemon juice. The arrangement of this advertising matter was
changed at different times, both as to wording and as to the pic-
torial illustrations. The New York Times issue of September 12,
1920, contained the advertisement of Angelus cleansing cream de-
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scribing it as the “ product of real lemons.” The pictorial illustra-
tion was the hand holding a half of a cut lemon and squeezing from
the pulp, drops of lemon juice into an open jar of the cleansing
cream; beside the jar was the half of a cut lemonj and this adver-
tisement, as illustrated, was repeated October 10, 1920, and Novem-
ber 7, 1920, in the same newspaper. That respondent, in the latter
part of 1920, caused advertisements of “Angelus” products to be
Inserted in various publications of general circulation in the State
of New York and States adjacent thereto, in which advertisements
said products were described as being “made from real lemons.”
Then and thereafter the illustration was changed so as to show a
hand holding half a lemon suspended over a jar of “Creme An-
gelus,” with no drops dripping into the jar, and with the top of the
Jar closed and sealed.

Par, 6. The advertising campaign of these products was conducted
by a reputable advertising agency in the city of New York, under
the direction of Park & Tilford. During this campaign Park &
Tilford gave directions to this advertising agency to omit from the
advertisements statements that “ Creme Angelus” contained lemon
juice. Through an inadvertence on the part of the advertising
agency, twice after notice were statements made that lemon juice
Wwas used in the preparations.

Par. 7. That since June 1, 1921, the advertisements of these prep-
arations have not contained statements that they are made from
lemon juice, nor have any of the illustrations contained pictures of
real lemons.

Par. 8, That the effect of such labeling and advertising as herein
set forth, where the printed statements referred to the preparations
as containing the “ juice of lemons,” or where the pictorial illustra-
tions showed real lemons from which juice was being squeezed, or
other similar illustrations of real lemons, whether associated to-
gether or used separately, has been to mislead purchasers and the
general public into believing that they are obtaining through the
use of these preparatlons the cleansing or detergent effects of lemon
Juice, when in fact there is not nor never has been lemon juice
therem

CONCLUSION,

That the practices of said respondents, under the conditions and
Circumstances described in the foregoing findings and condensed in
the eighth paragraph thereof, are unfair methods of competition
in interstate commerce and constitute a violation of the Act of Con-
gress approved September-26, 1914, entitled, “ An Act to create a
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Federal Trade Commission, to define its powers and duties, and for
other purposes.”
ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commis-
sion under the pleadings and the stipulations received by an examiner
duly appointed by the Commission, and the Commission having made
its findings as to the facts and its conclusion that the respondents
have violated the provisions of an Act of Congress approved Septem-
ber 26, 1914, entitled, “ An Act to create a Federal Trade Commission,
to define its powers and duties, and for other purposes,” which said
report is hereby referred to and made a part hereof,

Now, therefore, it is ordered, That the respondents, Louis Philippe,
Inc., and Park & Tilford, or either of them, their officers, directors,
agents and employes, cease and desist from directly or indirectly
nmaking or causing to be made, statements or representations in labels,
advertisements in newspapers, magazines and other publications of
general circulation, or in other advertising matter which respondents,
or either of them cause to be given general circulation, which state-
ments or representations relate to toilet preparations offered for sale
or sold by respondents or either of them in the due course of commerce
among the several States of the United States, or with foreign nations,
and announce in express terms or by implication that such toilet
preparations contain the juice of lemons, except and unless such prep-
arations do in fact contain such juice of lemons; or from illustrating
such advertisements or advertising matter with pictures which may
have the capacity or tendency to create in the minds of the purchasing
public, the erroneous belief that such preparations contain the juice
of lemons.

It is further ordered, That the respondents file a report in writing
with the Commission, three months from notice hereof, stating in de-
tail the manner in which this order has been complied with and con-
formed to.

Commissioner Van Fleet dissenting.
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FEDERAL TRADE COMMISSION

v.
SWIFT & COMPANY.

COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION 7
OF AN ACT OF CONGRESS APPROVED OCTOBER 15, 1914, AND SECTION &
OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914,

. Docket 453—August 3, 1922

SyrLapus.,

Where a corporation engaged in the purchase of live stock and the manufac-
ture, distribution, and sale of meat and meat products, purchased the capital
stock of two competing packing plants, assumed the operation of said com-
peting businesses, caused said stock to be issued in the names of certain
of its officers and efployees to be held for its use and benefit, and caused said
officers and employees as officers and stockholders of said competing busi-
nesses to convey to it the respective businesses and properties for a nominal
consideration; with the result that (1) exlsting competition between said
packing plants and between said corporation and said packing plants in-
the sale of meat and meat products, and (2) increasing, prospective, and
potential competition between said plants in the purchase of live stock,
was suppressed and eliminated, and (3) commerce in a section or coms-
munity was restralned:

Held, That such acquisition of stock, under the circumstances set forth, con-
stituted a violation of Sectlon 7 of the Clayton Act, and unfair methods of
competition in violation of Section 5 of the Federal Trade Commission Act.

AMENDED COMPLAINT,
L *

The Federal Trade Commission, having reason to believe from a
Preliminary investigation made by it that Swift & Company, here-
mafter referred to as the respondent, has been and is violating the
Provisions of Section 7 of an Act of Congress approved October 15,
1914, entitled “An Act to supplement existing laws against unlaw-
ful restraint and monopolies, and for other purposes,” issues this
Complaint, stating its charges in that respect on information and
belief as follows:

Paragrapi 1. That the respondent, Swift & Company, is a cor-
Poration organized, existing and doing business under and by virtue
of the laws of the State of Illinois, with its principal office and place
. business located at the City of Chicago, in said State, and has
been and is now and at all times hereinafter mentioned engaged in

! Findings printed as very slightly modified by the Commijssion on November 17, 1922,
80044°—24—voL 5—11
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the business of slaughtering live stock, and of producing and deal-
ing in meats and all kinds of products and by-products arising out
of the slaughtering of live stock; including leather; said products,
by-products and commodities being sold by respondent in the vari-
ous States of the United States, the territories thereof, and the Dis-
trict of Columbia, and when sold respondent causes same to be
transported from one or more of said States and territories through
and into other States and Territories of the United States and the
District of Columbia.

Par. 2. That the Moultrie Packing Company at all the times here-
inafter mentioned, was a corporation organized and existing under
the laws of the State of Georgia, with its principal place of business
at Moultrie, in said State, and was engaged in the business of
slaughtering live stock and of producing and dealing in meats and
all kinds of products and by-products arising out of the slaughter-
ing of live stock, causing said products and by-products to be trans-
ported when sold, from the State of Georgia, through and into other
States of the United States, the territories thereof and to the Dis-
trict of Columbia, and prior to June 1, 1917, was in direct competi-
tion with respondent and other persons, partnerships and corpora-
tions similarly engaged.

Par. 3. That Sectlon 7 of an Act of Congress approved October 15,
1914, entitled, “An Act to supplement existing laws against unlawful
restraints and monopolies, and for other purposes,” is and provides,
in part, as follows:

That no corporation engaged in commerce shall acquire, directly or indirectly,
the whole or any part of the stock or olher share capital of another corporation
engaged also in commerce, where the effect of such acquisition may be to sub-
stantially lessen competition between the corporation whose stock is so acquired
and the corporation making the acquisition, or to restrain such commerce in
any sectlon or community, or tend to create a monopoly of any line of com-
taerce.

Par. 4. That on or about June 1; 1917, the respondent purchased
056 shares of the total of 966 shares of the capital stock of said Moul-
trie Packing Company issued and outstanding, and caused the same
to be transferred on the books of said company and reissued to certain
officers and employees of the respondent, who thereby became and re-
mained record holders of said stock, but who held the same for the
use and benefit of the respondent; that thereafter, on or about the
13th day of August, 1917, the respondent caused its said officers and
employees who held the said stock to hold a stockholders’ meeting of
said company and at such meeting to elect as directors of said Moul-
trie Packing Company certain officers and employees of the respond-
ent; that thereafter the respondent arranged to acquire the physical



SWIFT & CO. 145
143 Complaint.

asscts and properties of the said Moultrie Packing Company, and
caused its said officers and employees, who were the directors and
stockholders thereof, to accept an offer of purchase from the re-
spondent and to pass a resolution directing a division of the surplus
assets of the Moultrie Packing Company among the stockholders of
said company, and a sale of the remaining assets, including the plant,
tixtures, machinery and good-will of said company to the respond-
ent; that said sale and transfer was authorized by the Board of Di-
rectors of said Moultrie Packing Company composed of officers and
employees of the respondent, on or about November 3, 1917, and was
ratified at a special meeting of the stockholders of said company, all of
whom were officers and employees of "the respondent, on or about
January 5, 1918; and that since the acquisition of said capital stock
by respondent, as above set out, respondent has continuously owned
said stock in the manner above stated, and does now own same, and
has, through its agents, officers and employees, continuously operated,
and controlled the operations of, the plant and business of the said
Moultrie Packing Company, whose stock it so acquired, which plant
and business respondent operated as the plant and business of the
Moultrie Packing Company from about the time of the acquisition of
the capital stock as above set out, up to November 8, 1917, and that
from about November 38, 1917, respondent has operated said plant and
business as the plant and business of Swift & Company, and does now
so operate same, That the effect of all the foregoing was to substan-
tially lessen competition between respondent and said Moultrie
Packing Company; to restrain commerce in the section and com-
munity of and adjacent to Moultrie, Ga., and elsewhere; and to tend
to create a monopoly of the lines of commerce carried on by the re-
spondent and said Moultrie Packing Company.

Par. 5. That the transfer and issue of said stock of the said Moul-
trie Packing Company to officers and employees of the respondent,
the election of employees and officers of respondent as directors and
officers of said Moultrie Packing Company, and the pretended sale
by such officers of the physical assets and properties of said Moultrie
Packing Company to the respondent, were intended by the respond-
ent to conceal the acquisition by it of the said stock of said Moul-
trie Packing Company, and were intended as a device to evade
the provisions of Section 7 of the said Act of Congress approved
October 15, 1914,

II.

And the Federal Trade Commission, having reason to believe from
a preliminary investigation made by it, that Swift & Company, here-
Inafter referred to as respondent, has been and is using unfair
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methods of competition in interstate commerce in violation of the
provisions of Section 5 of an Act of Congress approved September
26, 1914, entitled “An Act to create a Federal Trade Commission,
to deﬁne its powers and duties, and for other purposes,” and it
appearing that a proceeding by it in respect thereof would be to
the interest of the public, issues this complaint stating its charges
in that rcspect on information and belief as follows:

Paracrarir 1. As grounds for said complaint, said Commission
relies upon the matters and things set out in paragraphs 1, 2 and 4
of count I of this complaint, to the same extent as though the alle-
gations thereof were set out at length herein, and said paragraphs
1, 2 and 4 are incorporated herein by reference and adopted as a
part of the allegations of this count.

II1.

The Federal Trade Commission, having reason to believe from a
preliminary investigation made by it that Swift & Company, here-
inafter referred to as the respondent, has been and is violating the
provisions of Section 7 of an Act of Congress approved October
15, 1914, entitled “An Act to supplement existing laws against un-
lawful restraints and monopolies, and for other purposes,” issues this
complaint, stating its charges in that respect on information and
belief as follows:

Paracrarir 1. As grounds for said complaint, said Commission re-
lies upon the matters and things set out in paragraph 1 of count I
of this complaint, to the same extent as though the allegations
thereof were set out at length herein, and said paragraph 1 is in-
corporated herein by reference and adopted as a part of the allega-
tions of this count.

Par. 2. That the Andalusia Packing Company at all the times
hereinafter mentioned, was a corporation organized and existing
under the laws of the State of Alabama, with principal place of busi-
ness at Andalusia, in said State, having capital stock of $133,250,
divided into shaves of par value of $50 each, and was engaged in the
business of slaughtering live stock and of producing and dealing in
meats and all kinds of products and by-products arising out of the
slaughtering of live stock, causing said products to be transported
when sold, from the State of Alabama, throungh and into other States
of the United States, and the territories thereof and the District of
Columbia, and prior to July 24, 1917, was in direct competition with
respondent and other persons, partnerships and corporations, simi-
larly engaged.
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Par, 3. That section 7 of an Act of Congress approved October 15,
1914, entitled, “An Act to supplement existing laws against unlawful
restramts and monopolies, and for other purposes,” is and provides,
in part, as follows:

That no corporation engaged in commerce shall acquire, directly or indirectly,
the whole or any part of the stock or other share capital of another corpora-
tlon engaged also in commerce, where the effect of such acquisition may be to
Substantially lessen competition between the corporation whose stock is so ac-
quired and the corporation making the acquisition, or to restrain such com-
merce in any section or community, or tend to create a monopoly of any line of
commerce,

Pax. 4. That on or about July 24, 1917, the respondent purchased
all of the capital stock of said Andalusia Packing Company, issued
and outstanding, and caused the same to be transferred on the books
of said company, and issued to certain officers and employees of the
respondent who thereby became and remained record holders of said
stock, but who held the same for the use and benefit of the respondent;
that thereafter, on or about the 24th day of July, 1917, the respondent
caused its said officers and employees who held such stock to hold a
stockholders’ meeting of said company, and at such meeting to elect
as directors of said Andalusia Packing Company certain officers and
employees of the respondent; that thereafter the respondent arranged
to acquire the physical assets and properties of the said Andalusia
Packing Company and caused its officers and employees who were
the directors and stockholders thereof to accept an offer of purchase
from the respondent and to pass a resolution directing a division of
the surplus assets of said Andalusia Packing Company among the
stockholders of said company, and the sale of the remaining assets,
including the plant, fixtures, machinery, and good will of said com-
pany to the respondent; that said sale and transfer were authorized
by the board of directors of said Andalusia Packing Company, com-
posed of officers and employees of the respondent, on or about March
30, 1918 ; that on or about June 29, 1918, said board of directors, com-
Posed as aforesaid of oflicers and employees of respondent, resolved
toliquidate said Andalusia Packing Company, and that since the time
of the acquisition of said capital stock by respondent, as above set
out, respondent has continuously owned said stock in the manner
&bme stated, and does now so own same, and has, through its agents,
officers and employees, continuously operated, and controlled the
operations, of the plant and business of'the said Andalusia Packing
Company, whose capital stock it so acquired, which it operated flom
about July 24, 1917, the time of the acquisition of the capital stock,
up to about March 30, 1918, as the plant and business of the Andalusia
Packing Company, and from about March 30, 1918, respondent has
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operated said plant and business as the plant and business of Swift &
Company, and does now so operate same. That the effect of all the
foregoing was to substantially lessen competition between the re-
spondent and said Andalusia Packing Company; to restrain com-
merce in the section and community of and adjacent to Andalusia,
Ala,, and elsewhere; and to tend to create a monopoly of the lines of
commerce carried on by respondent and said Andalusia Packing Com-
pany.

Par. 5. That the transfer and issue of said stock of said Anda-
lusia Packing Company to officers and employees of the respondent,
the election of officers and employees of respondent as directors and
oflicers of the said Andalusia Packing Company, and the pretended
sale by such officers of the physical assets and properties of the said
Andalusia Packing Company, were intended by the respondent to
conceal the acquisition by it of the said stock of said Andalusia Pack-
ing Company, and were intended as a device to evade the provisions
of Section 7 of said Act of Congress approved October 15, 1914.

IV.

And the Federal Trade Commission having reason to believe, from
a preliminary investigation made by it, that Swift & Company, here-
inafter referred to as respondent, has been and is using unfair
methods of competition in interstate commerce, in violation ¢f the
provisions of Section 5 of an Act of Congress approved September
26, 1914, entitled, “An Act to create a Federal Trade Commission,
to define its powers and duties, and for other purposes,” and it ap-
pearing that a proceeding by it in respect thereof would be to the
interest of the public, issues this complaint, stating its charges in that
respect on information and belief, as follows:

Paraarapu 1. As grounds for said complaint, said Commission re-
lies upon the matters and things set out in paragraph 1 of Count I,
and paragraphs 2 and 4 of Count III of this complaint, to the same
extent as though the allegations thereon were set out at length herein,
and said paragraphs are incorporated herein by reference, and
adopted as part of the allegations of this count.

REPORT, FINDINGS AS TO THE FACTS, AND ORDER.

The Federal Trade Commission having issued and served its com-
plaint herein, wherein it is alleged that it had reason to believe that
the above named respondent, Swift & Company, has been and now is
using unfair methods of competition in interstate commerce, in viola-
tion of Section 5 of an Act of Congress approved September 26, 1914,
entitled, “ An Act to create a I'ederal Trade Commission, to define its



SWIFT & CO, 149
143 Findings.

powers and duties, and for other purposes”; and that said respond-
ent, Swift & Company, has been and is violating the provisions of
Scction 7 of an Act of Congress approved October 15, 1914, entitled,
“ An Act to supplement existing laws against unlawful restraints and
monopolies, and for other purposes”; and that a proceeding by it
as to such alleged violation of Section 5 of the Act of September 26,
1914, would be to the interest of the public; and fully stating its
charges in that respect; and respondent having entered its appear-
ance by Messrs. Albert H. and Henry Veeder, of Chicago, Ill., its
attorneys, and having duly filed its answer, admitting certain of the
allegations of said complaint and denying others, and hearings in
said proceeding having taken place before an Examiner of the Com-
mission, and the Commission having offered evidence in support of
the charges of said complaint, and respondent having offered evi-
dence in its own defense, and both parties to this proceeding having
rested, and the attorneys of both parties having fully argued the
Issues in the proceeding, and having presented said issues herein to
‘the Commission for final consideration and determination, and the
Commission having duly considered the record herein, and being
fully advised in the premises, now makes its report and findings as
to the facts and conclusion:

FINDINGS AS TO THE FACTS.!

Paracrarm 1. That respondent, Swift & Co., organized in 1885, is
& corporation organized, existing and doing business under and by
virtue of the laws of the State of Illinois, with its principal office
and place of business located in the City of Chicago, I1l.,, and re-
spondent during all of said time has been and now is engaged in the
Mmeat-packing industry and trade, including the purchasing and
slaughtering of live stock and in the converting and producing of
meat and meat products and by-products, and in the sale and ship-
ment and distribution thereof into and through the various States
of the United States, the Territories thercof and the District of Co-
lumbia, selling, shipping, and distributing same through its various
branch houses; and respondent, during said period, has been and now
Is in direct competition with other persons, partnerships and cor-
" porations similarly engaged (except as respondent may have been
self-restrained by illegal pools, agreements or understandings) and
Tespondent was thus enoarred in competltlon with the Moultrie Pack-
ing Co., of Moultrie, (xa from about December, 1914, up to the time
resp_ondent acqmred the capltal stock of said company, about June 1,
1917; and respondent was likewise thus engaged in competition with
the Andalusia Packing Co., of Andalusia, Ala., from about May,

! Printed as very slightly modified by the Commlissfon on November 17, 1922,
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1916, to the time when respondent acquired the capital stock of the
said company, about July 24, 1917.

Pax. 2. That the Moultrie I’acking Company, organized in 1913.
is a corporation organized, existing and doing busmess under and
by virtue of the laws of the State ot Georgia, with its principal office
and place of business in the city of Moultrie, Ga., and that said
Moultrie Packing Co., from about December, 1914, up to about June,
1917, was continuously engaged in the meat-packing industry and
trade, including the purchasing and slaughtering of live stock and
the converting and preparation therefrom of meat and meat products
and by-products, and in the sale, shipment and distribution of said
commodities throughout the State of Georgia, and of a substantial
portion of said products, estimated at one-third, from the State of
Georgia through and into other States of the United States, and
more particularly through and into the States of I'lorida and Ala-
bama; and in said business of sale, shipment and distribution said
Moultrie Packing Company was, prior to June 1, 1917, in direct
competition in interstate commerce with respondent and other per-
sons, partnerships and corporations similarly engaged.

Par. 3. That the Andalusia Packing Company, organized in Octo-
ber, 1915, is a corporation organized and existing under and by virtue
of the laws of the State of Alabama, with its principal office and
place of business in the city of Andalusia, Ala., and said Andalusia
Packing Co., from about May or June, 1916, up to about July 24,
1917, was continuously engaged in the meat- packm" industry and
trade, including the purchasm" and slaughtering of live stock and
the converting and preparation therefrom of meat and meat products
and by-products, and in the sale, shipment and distribution of said
commodities throughout the State of Alabama, and of a substantial
portion of said products, estimated at one-fourth, from the State of
Alabama through and into other States of the United States, and.
more particularly, through the States of (Georgia and Florida; and in
caid business of sale, shipment and distribution, said Andalusia
Packing Co. was, prior to about July 24, 1917, in direct competition
in interstate commerce with respondent and other persons, partner-
ships and corporations similarly engaged.

Par. 4. That—

(a) Between March 15, and August 2, 1917, respondent, Swift &
Company, acquired by purchase, the entire then outstanding capital
stock of said Moultrie Packing Company, and caused such capital
stock, except twenty shares thereof not then delivered, to be issued
in the names of certain of its officers and employes, and to be held
for the use and benefit of said respondent. In the course of the
months of June, July and August, 1917, respondent, through said
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stock ownership, assumed full possession and eontrol of the plant,
assets and business of said Moultrie Packing Company, and at all
times thereafter retained and exercised such control. Details of said
acquisition and control are substantially as follows:

(5) Moultrie Packing Company, a corporation mentioned in Para-
graph 2 hereof, was organized under the laws of the State of Georgia,
on or about October 8, 1913, by W. C. Vereen and other persons in
and about the City of Moultrie, in said State, for the purpose of
conducting a general packing business, dealing in live stock, meats
of all kinds, cold storage of meats, vegetables and other articles,
and in the manufacturing of ice. Said Moultrie Packing Com-
Pany had an authorized capital stock of $300,000, divided into shares
of $100 each. A plant was constructed at the City of Moultrie, Ga.,
and was opened for business in the Autumn of 1914, and from about
December, 1914, up to about June 1, 1917, said Moultrie Packing
Company continued in increasing volume ifs operations of purchas-
ing and slaughtering live stick and in preparing and converting of
meat and meat products and by-products therefrom, and in their
general sale and distribution. In the course of the next year it
secured more live stock than it could slaughter, and extended the
market for its products to Atlanta, Ga.; Jacksonville, Fla.; Bir-
mingham, Ala., and to other cities and to other States. Sales by
said Moultrie Packing Company were made chiefly through brokers,
although it also employed salesmen.

(¢) F. A. Hunter, of St. Louis, Missouri, General Manager of re-
spondent, Swift & Company, at National Stock Yards, Fast St.
Louis, Illinois, in the early spring of 1917, visited the plant of said
Moultrie Packing Company, of Moultrie, Georgia, and introduced
himself to said W. C. Vereen, then President of said Moultrie Pack-
ing Company, whom he found at said plant. Said Hunter stated
that he represented Swift & Company, and asked permission to in-
Speet the plant of said Moultrie Packing Company. He was given
such permission and made such inspection.

(d) Several weeks later, said Hunter called upon said Vercen in
the Piedmont Hotel, in Atlanta, Georgia. At this time said Hunter
asked said Vereen if he would not sell the Moultrie Packing Com-
bPany, Said Hunter said he would try to make the sale of said com-
Pany to Swift & Company.

(e) Several weeks later, May 14, 1917, said Hunter called said
Vereen on long distance telephone from Montgomery, Alabama, and
made an appointment for said Vereen to meet Louis F. Swift, an
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Executive Officer of Swift & Company, respondent herein, at Jack-
sonville, Florida, the next morning. Said Vercen and said Swift met
at the Windsor Hotel, in Jacksonville, May 15, 1917, Said Swift
and said Vereen talked over the business of said Moultrie Packing
Company, and the source of its supply of live stock, referring to a
map as they did so. Said Vereen told Swift that said Vercen
would sell his stock in the Moultrie Packing Company for $150 a
share, and could probably get all the other stock of said Moultris
Packing Company for the same price. Said Swift offered said
Vereen $125 a share for said stock of said Moultrie Packing Com-
pany and said Vereen objected that that was not enough, basing his
objection upon the earnings of said Moultrie Packing Company.
Then said Swift remarked:

Don't you believe, if I were to go to Albany or to Valdosta, Ga., and tell them
I would put up a packing plant there twice as large as the Moultrie plant, that
they would give me $50,000 or $75,000?

Mr. Vereen stated in his testimony: .

I thought a moment, and I said, * Yes, Mr. Swift, T believe they would”; for
the reason that I knew that Albany and Valdosta, at that time, were very, very
anxious to have a packing plant.

(Testimony of W. C. Vereen, Transcript p. 556.)

There was some further discussion and said Vereen agreed to give
said Swift an option till June 1, 1917, on the stock that he owned
personally in said Moultrie Packing Company, and to buy up for
him at the same price the stock held by others. An option of the
above tenor was given at that time by the said Vereen to said Swift,
the price of said stock being named as $125 per share. Said Swift
reduced said option to writing and it was signed in duplicate at once
by said Vereen, and dated May 15, 1917. The option as prepared
by said Swift was taken in the name of said F. A. Hunter, and
recited that outstanding stock was about $97,000 par, and that the
books of the Company showed a profit of about $90,000. Said Swift
told said Vereen that if any correspondence became necessary to
address Mr. H. J. Nelson, Swift & Company, Union Stock Yards,
Chicago.

(f) Said Vereen, on his return to Moultrie, called a meeting of
the Board of Directors of said Moultrie Packing Company, told

“them of his conversation with said Swift, and they agreed to accept
$125 per share for their holdings of stock in said Moultrie Packing
Company, and to take up with all stockholders of said Moultrie
Packing Company the matter of getting them to sell their stock at
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the same price. Said option expired June 1, 1917, and was extended
by said Vereen until July 1, 1917, Said Vercen succeeded, early in
June, 1917, in getting all of the outstanding capital stock of Moultrie
_ Packing Company, 966 shares in all, except 20 shares which at that
time was located but not available for various reasons, and sent said
stock to the Fort Dearborn National Bank, at Chicago, with instruec-
tions to said bank to deliver said stock to Swift & Company, re-
spondent herein, on payment for it of $125 a share. The stock was
afterwards paid for and delivered to respondent, Swift & Company,
and the 20 additional shares were later secured and delivered to re-
spondent, Swift & Company.

(g) A financial statement of said Moultrie Packing Company, sub-
mitted to its president by its auditor, May 15, 1917, showed net
" profits of said Company from January 1, 1917, to April 30, 1917, of
$62,843.76 and a surplus of $92,170.79.

(k) Prior to May 28, 1917, respondent, Swift & Company, after a
meeting of certain of its officers and employes in its Board room in
Chicago, acting for and on behalf of respondent, caused O. C. E.
Matthies, its Auditor, to proceed to Moultrie, Ga., and make an audit
of the books of said Moultrie Packing Company. This audit as re-
ported June 1, 1917, to H. J. Nelson, an officer of Swift & Company,
respondent, set forth among other things, that “As a result of this
Investigation, I am of the firm conviction that the capital stock of
this concern is worth $165 per share as a going concern, and recom-
mend its purchase. * * *?”

() As of the same date, W. A. Burnett was also sent to Moultrie,
Ga., by respondent, to make a physical inspection of the plant of said
Moultrie Packing Company. He reported thereafter upon its condi-
tion and the estimated cost of changes which were recommended.
His report indicated that the physical plant was worth about
$202,500.

(7) In June, 1917, Swift & Company sent H. C. Wallow, its em-
Ployee at Chicago, to take charge of the office of said Moultrie Pack-
Ing Company, and sent F. A. Luchsinger to “watch things” and
Work with Mr. Brooks, then Manager of said Moultrie Packing Com-
Dany, Mr, Luchsinger was to be the representative of the respondent,
Swift & Company, at said plant. Mr. Brooks remained with said
Moultrie Packing Company until about November 1, 1917, but after
the coming to Monltrie of said Luchsinger Mr. Brooks was under
the direction of respondent, Swift & Company, in his activities at
said plant,
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(k) August 13, 1917, stockholders of said Moultrie Packing Com-
pany held an adjourned annual meeting at Moultrie, Ga., at which
said W, C. Vereen and said C. H. Wallow, each credited with five
shares of the capital stock of said Moultrie Packing Company, were
present in person, and W, B. Traynor, C. A. Peacock, J. J. McGuire,
T. H. Ingwersen, H. C, Carr and E. B. Kixmiller were represented
by proxies. In all, 798 shares were there represented. All stock-
holders represented or present at said meeting, except said W. C.
Vereen, were then officers or employees of respondent, Swift & Com-
pany, and held the stock of said Moultrie Packing Company for the
use and benefit of said respondent. Said W, C. Vereen was given five
shares of stock, to qualify him as an officer and director, which stock
he at once upon securing indorsed in blank and returned to Swift &
Company. At said stockholders’ meeting of August 13, 1917, T, 1L
Ingwersen, F. J. King, IH. C. Carr, A. B. Kixmiller, O. C. E, Matthies
and F. A, Luchsinger, all employees or officers of Swift & Company,
were elected directors of said Moultrie Packing Company. W. C.
Vereen, then without pecuniary interest in said Moultrie Packing
Company, was also elected a director. Said stockholders, at said
meeting of August 13, 1917, also elected the following officers:

T. H. Ingwersen, President; O. C. E. Matthies, Vice President;
C. H. Wallow, Secretary and Treasurer; C. A, Peacock, Assistant
Secretary; J. J. McGuire, Assistant Treasurer, All of said officers
were then officers or employees of Swift & Company.

(1) November 3, 1917, T. H. Ingwersen, F. J. King, H. C. Carr,
E. B. Kixmiller, and O. C. E. Matthies, all then officers or employees
of respondent, met in Chicago as directors of said Moultrie Packing
Company; C A. Peacock, also an officer of respondent, was also pres-
ent and acted as Secretary and said officers and employees, acting at
the same time as such directors of said Moultrie Packing Company,
at the instance and direction of respondent, at said meeting of
November 3, 1917, adopted a resolution to sell all the business and
property of said Moultrie Packing Company to Swift & Company,
of Illinois, respondent herein, authorizing and directing the Presi-
dent to carry such sale into eflect, and providing that the Company
be wound up and liquidated and its assets be distributed among the
stockholders in proportion to their holdings,

(m) At a special meeting of stockholders held at Moultrie, Ga.,
January 5, 1918, at which F, A, Luchsinger, W. C, Vereen and C. H.
Wallow were present in person, and T. H. Ingwersen, F, J. King,
IL C. Carr, E. B. Kixmiller, O. C, E. Matthies, W. B. Traynor, C. A.
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Peacock and J. J. McGuire were represented by proxy, said action
of said Board of Directors, at its meeting November 3, 1917, selling
the property and business of the said Moultrie Packing Company
was, at the instance and direction of the respondent, confirmed,
and said Moultrie Packing Company was ordered wound up and
liquidated, and its assets distributed to stockholders in proportion
to their holdings, At said stockholders’ meeting of January 5, 1918,
956 shares of the capital stock of said Moultrie Packing Company
were represented, being all the outstanding stock except ten shaves,
All stockholders at said meeting of January 5, 1918, were officers
and employees of respondent, Swift & Company, except the said
W. C. Vereen, who had no pecuniary interest in the five shares of
stock which he then held.

(n) A written instrument, dated November 3, 1917, evidences the
sale by said Moultrie Packing Company to Swift & Company, of
Illinois, respondent herein, of its entire business and plant except
real estate, and a deed dated November 24, 1917, evidences the sale
by said Moultrie Packing Company of its real estate at Moultrie, Ga.,
to Swift & Company. Said written instrument and deed were with-
out consideration (other than nominal) moving to said Moultrie
Packing Company corporation, and constituted and were mere paper
transfers to respondent in the carrying out of the intent and purpose
of respondent, following, and as a result of, respondent’s prior illegal
acquisition of the capital stock of the said Moultrie Packing Com-
Pany.

Par. 5. That—

(a) On or about July 24, 1917, respondent, Swift & Company, ac-
Quired by purchase the entire outstanding capital stock of said
Andalusia Packing Company, and caused said capital stock to be
Teissued to numerous persons who were then officers or employees of
respondent, which persons held such stock for the use and benefit of
respondent. In the month of August, 1917, respondent, through such
stock ownership, assumed complete possession and control of the
blant, assets and business of said Andalusia Packing Company, and
at all times thereafter retained said possession and control. Details
of such acquisition and control are in substance as follows:

(8) On or about October 8, 1915, T. E. Henderson, and other resi-
dents of Andalusia, Alabama, and in the neighborhood thereof,
organized said Andalusia Packing Company, under the laws of the
State of Alabama, with power to build, operate and maintain a
Packing house or packing plant or cold storage buildings and to
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engage in, carry on and operate a general packing-house and cold-
storage business. Said Andalusia Packing Company had an au-
thorized capital stock of $250,000, all of one class, divided into 5,000
shares of $50 each, par value. Said stock was sold to about 150 to
200 subscribers in the City of Andalusia and the neighborhood there-
of, until about 2,665 shares of such stock were outstanding.

(¢) After the organization of said Andalusia Packing Company,
and prior to July, 1916, said corporation constructed a packing plant
in said City of Andalusia.

(d) About June, 1916, said plant began the.operations of purchas-
ing and slaughtering livestock and conducting a general packing
and cold storage business, although the volume of said business was
not large until October, 1916, and thereafter. Said Andalusia Pack-
ing Company secured its livestock principally in the surrounding
territory, and found a market for its goods in the State of Alabama,
Georgia and Florida, and other States. Its principal output was
pork and pork products. Its business grew rapidly and it found a
ready and profitable market for its products.

(¢) Late in May, or early in June, 1917, F. A, Hunter, of St.
Louis, General Manager of respondent, Swift & Company, of Na-
tional Stock Yards, East St. Louis, Illinois, and H. C. Carr, of the
livestock-buying and dressed beef department of respondent, Swift
& Company, visited Andalusia, Ala.; and inspected the plant of said
Andalusia Packing Company. They had met President T. E. Hen-
derson, and after the inspection of said plant called upon him at his
office in a bank in Andalusia, in which he was also an officer. ILive-
stock and packinghouse conditions were discussed, and said Hunter,
before leaving, asked said Henderson if he and his associates wanted
to sell their plant. Said Henderson replied that he had not thought
of it, and anticipated that there might be trouble with stockholders
if such a sale were attempted. Said Iunter finally told said Hender-
son that if he and his associates wished to sell said Andalusia plant
to write said Carr at Chicago. Said Henderson replied that he would
prefer to put it in this way: “If you gentlemen take a notion that
you want to buy this plant, you let me know.” That ended the con-
versation at the time,

(f) Ten days or two weeks thereafter, said Carr wrote said Ien-
derson a letter concerning the purchase of said Andalusia Packing
Company plant, and said Henderson replied by telegram, dated June
5, 1917, advising said Carr to send a representative to “discuss
matter.” Said Carr wired said Henderson, June 6, 1917, that he
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would be in Andalusia June 8, 1917, and said Henderson by wire
made an appointment with said Carr at said Henderson’s office in
Andalusia on that date,

(g) Said Carr kept said appointment, meeting said Henderson at
Andalusia, June 8, 1917, and also meeting A. C. Darling, a stock-
holder, and then Secretary of said Andalusia Packing Company.
As a result, said Henderson and said Darling gave said Carr an
agreement in writing, running to H. C. Carr, “ for Swift and Com-
pany,” amounting to a sort of option at $75 per share, par value
$50, until June 27, 1917, upon the capital stock held individually
by said Henderson, and said Darling, in said Andalusia Packing
Company, being 144 shares owned by said Darling and 130 shares
owned by said Henderson. Said Darling and said Henderson agreed,
also, to use their best efforts toward buying the remaining shares
of stock in said Andalusia Packing Company at $75 per share, for
respondent. In the event of their failing to secure the other stock,
- the option upon their own stock was not to bind them,

(%) Telegrams were exchanged thereafter between said Carr and
said Henderson, resulting in a telegraphic confirmation by said
Henderson, June 26, 1917, of the sale of said 2,665 shares of the
capital stock of said Andalusia Packing Company, at $70 a share.
The facts developed in this proceeding do not fully reveal the reason
why the price for said capital stock was finally fixed at $70, rather
than $75, per share, the price named in said option; but there were
some indications that respondent let it be known to said Henderson
and said Darling that an alternative proposition was then being con-
sidered by respondent of establishing a packing plant in Montgomery,
Ala. Said Carr and said Henderson also corresponded as to details
of such sale, such as the assumption of debts of said Andalusia
Packing Company by respondent; in relation to outstanding ac-
counts; inventory files and other details, having exchanged letters
June 28 and July 2 and 9, 1917,

(¢) Respondent, Swift & Company, sent its attorney, R, B, Fisher
to Andalusia, Ala., prior to July 11, 1917, and said attorney exam-
ined the corporate records of said Andalusia Packing Company and
the titles to its properties, and reported favorably by telegram to
Swift & Company’s attorneys in Chicago, July 11, 1917, and to Louis
F. Swift, President of respondent in Chicago, by letter of July 14,
1917. Respondent, Swift & Company, also sent its auditor, O. C. E,
Matthies, to Andalusia, who checked up inventories and accounts
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and made a report thereon; and the construction department of re-
spondent inspected and reported upon the plant of said Andalusia
Packing Company. All these matters are summarized in a memoran-
dum dated July 20, 1917, signed by said Carr and addressed by
initials to several officers of respandent. At this time said Andalusia
Packing Company showed a surplus of $62,724.32, as a result of
operations up to May 1, 1917,

(j) Certain agreements of guarantee dated July 24, 1917, fixing
definitely outstanding notes of said Andalusia Packing Company,
and certifying that the shares of capital stock sold were the only
shares outstanding, were made by said Henderson and said Darling
with the officers of respondent, Swift & Company.

(%) Assignments in blank of certificates covering all the shares of
capital stock of said Andalusia Packing Company then outstanding
were secured from all the stockholders by said Henderson and Dar-
ling, in the course of a few weeks following their giving of an
option on their capital stock to respondent.

(?) After all said stock had been thus secured, said Henderson and
said Darling proceeded with the certificates thereof to Chicago, and
on July 24, 1917, said certificates of said stock were delivered by
said Henderson and Darling in the Directors’ room of respondent
in Chicago, assigned in blank, to a representative of respondent,
Swift & Company, said . C. Carr, T. H. Ingwersen and L. A. Car-
ton, of respondent, being present at the time.

(m) Respondent, Swift & Company, by its check, paid said Hen-
derson $186,550 for said 2,665 shares of capital stock of said An-
dalusia Packing Company, and said payment was entered in the
investment ledgers of respondent, Swift & Company.

(n) Said Swift & Company sent to Andalusia, Ala., to take control
of the business and property of said Andalusia Packing Company,
about July 16, 1917, G. D. Rogers and C. B, Colt, both then employees
of respondent, and said Rogers and said Colt, immediately upon
the acquisition of said stock by respondent, July 24, 1917, assumed
such control on behalf of respondent. T. G. Conner, former super-
intendent of said plant at Andalusia remained in the employ of
said Andalusia Packing Company until about November, 1917, but
during that time worked under the direction of respondent,

(o) While in said Directors’ room, said Henderson, as President,
and said Darling, as ‘Secretary, of said Andalusia Packing Company,
signed new certificates of stock in said Andalusia Packing Company
to T. H. Ingwersen, for 820 shares; to (3. D. Rogers, for 100 shares.
to H, C. Carr for 820 shares, to W. B. Traynor for 825 shares, to
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T. E. Henderson for 100 shares—being in all 2,665 shares, the total
capital stock of said Andalusia Packing Company then outstanding.
All persons to whom said stock was then so assigned were then
officers or employees of respondent, except said T. E. Henderson, and
said Henderson immediately assigned his said certificate of stock in
blank and returned it to a representative of Swift & Company, re-
Spondent. The stock was then placed nominally in the name of said
Henderson, to qualify him as a director and as Vice President of said
Andalusia Packing Company, at the request of said Carr, of re-
Spondent, Swift & Company.

(p) T. E. Henderson, T, H, Ingwersen and G. D. Rogers, repre-
sented by proxy to H. C. Carr; II. C. Carr and W. B. Traynor, hold-
ing 2,665 shares of stock of said Andalusia Packing Company, being
all of said stock then outstanding, met at the Northeast corner of
Exchange and Packers Avenues, Chicago, July 24, 1917, and amended
the by-laws of said Andalusia Packing Company as to the places at
Which corporate business of said Andalusia Packing Company might
thereafter be transacted, and as to other points. Said Henderson,
Who had secured in advance resignations of officers and directors of
said Andalusia Packing Company in office before said stock had heen
8cquired by respondent, presented such resignations at said meeting;
said resignations were accepted and the following directors were
elected : W. B. Traynor, T. H. Ingwersen, G. D. Rogers, 11, C. Carr—
all officers or employees of respondent. Said Henderson was per-
Mitted to remain a director, at the request of said Carr,

(9) Said directors held a special meeting, at the same place, im-
edjately after said stockholders’ meeting, all except said Rogers

eing present, and after having accepted the resignation of the former
officers of said Andalusia Packing Company, elected the following
Officers: T. H. Ingwersen, President; T. E. Ienderson, First Vice
President; C. A. Peacock, Secretary; C. M. Williamson, Treasurer,
and J, J. McGuire, Assistant Treasurer—all of said officers so elected
eing the officers or employees of respondent, except said Henderson,
Who accepted his office at the request of said Carr, of respondent,
wift & Company. It was resolved by said directors that said G. D.

ogers should thereafter countersign all checks of said Andalusia

acking Company drawn against its funds in bank, and C. B. Colt,
also an employe of respondent, was made statutory agent of said
Corporation in Alabama,

(7) At a special meeting of the Board of Directors of said Anda-
lusia Packing Company, held at Union Stock Yards, Chicago, August
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7,1917, C. M. Williamson, as Treasurer, was authorized to sign checks
against the funds in bank of said corporation, and said checks were
to be countersigned by said G. D. Rogers,

(8) At a special meeting of the directors of said Andalusia Pack-
ing Company at Union Stock Yards, Chicago, August 14, 1917, C. B,
Colt was elected and designated to succeed to the functions of C, M.
Williamson, Treasurer of said corporation,

(¢) Stockholders of said Andalusia Packing Company, including
said H. C. Carr, W. B. Traynor and T. E. Henderson, representing
the capital stock of said corporation to the number of 1745 shares,
met at Union Stock Yards, Chicago, in annual meeting, October 8.
1917, and reelected the directors elected July 24, 1917.

(v) T. H. Ingwersen, H. C, Carr and W, B. Traynor, being a ma-
jority of the then directors of the Andalusia Packing Co., met Octo-
ber 29, 1917, at Union Stock Yards, Chicago, and reelected the officers
of said corporation then holding.

(v) Directors of said Andalusia Packing Company met at Union
Stock Yards, Chicago, March 26, 1918, T. H, Ingwersen, W. B.
Traynor and H. C. Carr being present, with C, A. Peacock acting
as Secretary, and resolved that a dividend of $97,276.14 be declared,
payable March 30, 1918, to stockholders of record on the books of
the Company on that date,

(w) T.H. Ingwersen, H. C. Carr and W. B, Traynor, being a ma-
jority of the board of directors, with C. A, Peacock, secretary, of
the Andalusia Packing Co., all being officers or employees of re-
spondent, and acting, at the same time, as directors and secretary of
said Andalusia Packing Co., purported to meet at the office of said
company in Chicago, March 30, 1918, and at the instance and for
the benefit of respondent, beneficial owners of all the stock of said
Andalusia Packing Co., declared a dividend of $97,276.14; and at
the same meeting, acting in the above dual capacity, said persons
purported to accept an offer “ to purchase all the property and busi-
ness of this company,” and purported to authorize and instruct “the
proper officersof this company ” “to convey, assign and transfer to
said Swift & Co., all of the property and business of this company by
proper instruments of conveyance.” Such instruments of transfer were
executed, and each bears date.both as to execution and acknowledg-
ment, as of March 30, 1918, (Coms. Exs, 187 and 188.) Respondent
directed the record of said alleged meeting of March 30, 1918, and
the instruments of transfer designated, to be prepared by respond-
ent’s general counsel, in a letter dated April 9, 1918, and such record
and such instrument were in fact executed between April 8, 1918,



SWIFT & CO. 161
143 Findings.

and April 23, 1918, the date when the executed instruments were
returned to respondent’s counsel by respondent’s secretary.

(y) By a certain deed in writing, and a certain other instrument
in writing;, both dated March 30, 1918, said Andalusia Packing Com-
pany, through its President, T. H. Ingwersen, and its Secretary,
C. A. Peacock, transferred to respondent, Swift & Company, re-
spectively, the real estate at Andalusia, Ala., of said Andalusia Pack-
ing Company, and the business and physical assets of said Andalusia
Packing Compuny, wherever situated., Said written instrument of
sale and deed were without consideration (other than nominal)
moving from respondent to said Andalusia Packing Company cor-
poration, and they constituted, and were, mere paper transfers to
respondent in the carrying out of the intent and purpose of respond-
ent, following, and as a resnlt of respondent’s prior illegal acquisition
of the capital stock of the said Andalusia Packing Company.

Par. 6. That said acquisition by purchase of the capital stock
of said Moultrie Packing Company and of said Andalusia Packing
Company by respondent, Swift & Company, as set forth in Para-
graphs 4 and 5 hereof, respectively, was fully consummated, and
full control of the business and property of said Moultrie Packing
Company and of said Andalusia Packing Company by respondent
was secured by means of said acquisition of stock before the physical
assets of said Moultrie Packing Company and said Andalusia Packing
Company, as such, were nominally transferred to respondent.

Par. 7. That—

(@) Prior to the acquisition of said stock of said Moultrie Packing
Company and said Andalusia Packing Company by respondent, as
. set forth in Paragraphs 4 and 5 hereof, said corporations whose stock
was so acquired were in direct competition with each other and with
the respondent, in the sale of meat and meat products in interstate
commerce; but within a few weeks after said acquisition of said
stock, said competition of said Moultrie Packing Company, and
said competition of Andalusia Packing Company, with each other
and with respondent wholly ceased and has not since been resumed.
Instances of said competition may be noted as follows:

(0) Beginning late in 1914, or early in 1915, said Moultrie Packing
Company sold its said meats and meat products in Atlanta, Ga., and
many other cities and towns in the State of Georgia, to the same
dealers to whom the respondent at the same time sold or endeavored
to sell similar products shipped into Atlanta and said other cities
and towns in the State of Georgia, in interstate commerce, and sold
and offered for sale in interstate commerce in said cities and towns.
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(¢) M. M. Stanaland, for many months (18 months or more),
prior to October 22, 1917, was a broker in meats and meat products
whose principal place of business was in Atlanta, Ga., and who rep-
resented said Moultrie Packing Company. Prior to August, 1917,
said Stanaland sold and delivered in Atlanta, GGa., and the neighbor-
hood thereof, meats and meat products manufactured by said Moul-
trie Packing ‘Company, aggregating many scores of thousands of
dollars in value, and estimated in volume at one to three carloads
per week; and in such sale of said.products, prior to August, 1917,
met from day to day, in competition, the salesmen of said respondent,
who were selling or endeavoring to sell similar products of respond-
ent, shipped into Atlanta in interstate commerce.

(d) Tmmediately following the taking over of the stock and con-
trol of said Moultrie Packing Company, by respondent, said Stana-
land experienced difficulties in securing from the said Moultrie Pack-
ing Company his usual supplies of meat and meat products, and
prices of said meat and of some of said products were gradually
advanced by said Moultrie Packing Company under the direction of
respondent, so as to make it more and more difficult for said Stana-
land to market said meats and meat products to his customers; such
prices so fixed by said Moultrie Packing Company for said Stanaland
being at times higher than the prices at which the branch house of
respondent in Atlanta was permitted at the same time to sell identical
products in the same territory. On October 22, 1917, the account of
said Moultrie Packing Company was entirely withdrawn from said
Stanaland, and said Stanaland ceased to be a broker for said Moultrie
Packing Company, and competition between said Moultrie ’acking
Company and respondent, which had been nominal since July, 1917,
wholly ceased in Atlanta and in the neighborhood thereof imme-
diately upon said Stanaland’s dismissal.

(¢) Before said respondent had acquired the stock of said Moultrie
Packing Company, the sale of meat and meat products of said Moul-
trie Packing Company by said Stanaland tended to lower the prices
secured by respondent for similar products in Atlanta and in the
neighborhood thereof, since the said Stanaland, for said Moultrie
Packing Company, sold largely what is known as “soft pork,” or
peanut-fed pork, which could be produced and sold at a lower price
in that locality than could the Western, or corn-fed pork, shipped
long distances and sold by respondent at that time in that territory.
Said peanut-fed pork was generally considered of a lower grade
than Western, or corn-fed pork, and was sold in that market at a
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differential of 1 to 5 cents, or an average differential of about 2 cents
a pound lower than Western pork; at the same time, its flavor was
liked by consumers in that locality, and said peanut-fed pork was in
such active demand that it was difficult to secure a supply sufficient
to meet such demand.

(f) From and after September, 1916, and up to July 24, 1917,
J. W. Clarke Company, then brokers in Atlanta, Ga., dealing in meat
and meat products, sold as brokers the products of said Andalusia
Packing Company, in Atlanta and the neighborhood thereof, to the
same dealers to whom respondent sold or endeavored to sell similar
products, also shipped to and sold in Atlanta in interstate commerce;
"and said Andalusia Packing Company, through its broker, J. W.
Clarke Company, was likewise, at this time, in competition with
said Moultrie Packing Company in Atlanta and the neighborhood
thereof, in the sale of meats and meat products. Said J. W, Clarke
Company, during the period from September, 1916, to July 24, 1917,
sold in Atlanta and the neighborhood thereof, meats and meat
products, largely soft, or peanut-fed pork products, and shipped to
them in interstate commerce by said Andalusia Packing Company, of
the value of many thousands of dollars, estimated at $4,000 or more
per week, Said pork was usually sold at a differential below Western,
or corn-fed pork, but was in active demand in said territory.

(9) Immediately after respondent had acquired the stock of said
Andalusia Packing Company, and assumed, through the acquisition
of said stock, control thereof, said J. W. Clarke Company found it
increasingly difficult to get meat and meat products from said Anda-
lusia Packing Company to fill its orders; prices of said products
were advanced by said Andalusia Packing Company, at the instance
of respondent, so as to make their sale increasingly difficult, and said
prices were at times higher than the prices at which the branch
house of respondent in Atlanta was permitted to sell identical prod-
ucts in the same territory.

(2) Immediately after the acquisition by respondent of the capital
stock of said Andalusia Packing Company, July 24, 1917, the Man-
ager in chdrge of said Andalusia Packing Company for respondent,
adopted the policy of selling the products of said Andalusia Packing
Company through respondent’s branch houses in Atlanta and else-
where. As a consequence, said J. W. Clarke Company was grad-
ually eliminated from the business, and about October, 1917, was cut
off from shipments by and receipts from said Andalusia Packing
Company. Competition of said Andalusia Packing Company with
respondent and with said Moultrie Packing Company in Atlanta, Ga.,,
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and the neighborhood thereof, which was nominal after July 24,
1917, wholly ceased about October, 1917.

(?) Between October, 1916, and July, 1917, said Moultrie Packing

Company sold and shipped its meat and meat products in interstate
commerce, to Jacksonville, Fla., in competition with respondent.
Such sales were made through Samuel T, Smith, broker for said
Moultrie Packing Company, who sold in Jacksonville, Fla.,.and the
neighborhood thereof, to the samé dealers to whom respondent sold
or endeavored to sell similar products at the same time, in interstate
commerce. The sales of said Samuel T. Smith of the products of
said Moultrie Packing Company had amounted, during the period
he so represented said Company in Jacksonville, to many thousands
of dollars, and estimated at a volume of two carloads of said prod-
ucts per week.
. (§) After respondent had acquired the capital stock of said Moul-
trie Packing Company, said Smith found it increasingly difficult
to get the meats and meat products of said Moultrie Packing Com-
pany at prices at which they could be sold in Jacksonville and the
neighborhood thereof, and, at times, respondent, through its branch
house in Jacksonville, sold said products at prices substantially lower
than said Smith was permitted to make to his customers. After
July, 1917, said Smith sold but nominal amounts of said produects
of said Moultrie Packing Company in Jacksonville and the neighbor-
hood thereof, and in September, 1917, his sales of said products
wholly ceased and he ceased to represent said Moultrie Packing Com-
pany in the sale of its products in said territory. Thereafter, the
products of said Moultrie Packing Company, when sold at all in
Jacksonville and the neighborhood thereof, were sold only through
the branch house of respondent and competition between respondent
and said Moultrie Packing Company in the sale of meat products
wholly ceased after September, 1917, in Jacksonville and the neigh-
borhood thereof.

(%) Between September, 1916, and July 24, 1917, said Andalusia
Packing Company sold and shipped its meats and meat products to
Birmingham, Ala., and the neighborhood thereof, to the sime dealers
to whom, at the same time, respondent sold and endeavored to sell
similar products shipped into Birmingham, Ala., and the neighbor-
hood thereof, in interstate commerce.

(?) During said period, from October, 1916, to July 24, 1917, E. P.
Allen & Company, brokers dealing in meats and meat products, rep-
resented said Andalusia Packing Company in the sale of its said
products in Birmingham and the neighborhood thereof, where said
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E. P. Allen and his salesmen during said period constantly met in
competition salesmen of respondent selling similar products. Said
Allen and his salesmen in said period solicited the same customers
and sold similar products to the same dealers as respondent, Said
E. P. Allen & Company sold during said period such products of
sald Andalusia Packing Company to the volume of many thousands
of dollars, the volume being estimated at two to three carloads a
week, Said products were of soft, or peanut-fed pork and were sold
at a differential lower than Western pork, but were in active demand
in said territory.

(m) After respondent had acquired the capital stock of said
Andalusia Packing Company, July 24, 1917, said E. P, Allen & Com-
Pany found it increasingly difficult to secure the products of said
Andalusia Packing Company to supply its customers, and in many
instances the prices which said E. P. Allen & Company were in-
structed to secure for said products by said Andalusia Packing Com-
pany were substantially higher than the prices at which the branch
house of respondent in Birmingham, Ala., was permitted to sell the
same products in Birmingham and the neighborhood thereof. About
the latter part of October, 1917, said Andalusia Packing Company
ceased to sell its said products through said E, P, Allen & Company,
and thereafter sold said products solely through the branch house
or other sales organization of respondent, and competition between
faid Andalusia Packing Company and respondent, which had been
Nominal after July 24, 1917, wholly ccased in Birmingham, Ala.,
and the neighborhood thereof, as well as elsewhere,

(n) Similar competition between respondent, said Andalusia
Packing Company and said Moultrie Packing Company, prior to said
acquisition by respondent of the stock of said Andalusia Packing
Company and said Moultrie Packing Company, took place in scores
of cities and towns in the State of Georgia, I'lorida and Alabama,
and wholly ceased soon after said acquisition of said stock, and before
the purchase by respondent of the physical assets, as such, of said

« Andalusia Packing Company and said Moultrie Packing Company.

Par. 8. For many years prior to the times that said Moultrie
Packing Company and said Andalusia Packing Company began
business many dealers in meats and meat products, including respond-
ent, offered their products for sale to dealers in the territory in which
said Moultrie Packing Company and said Andalusia Packing Com-
Pany did the bulk of their business—namely, in the States of Georgia,
Florida and Alabama. Sale in said territory of said products of
said Moultrie Packing Company and said Andalusia Packing Com-
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pany, from the autumn of 1916 to July, 1917, materially increased
competition in said territory in said products, especially in soft or
oily pork products. For a time after the acquisition by the respondent
of the stock of said Moultrie Packing Company and said Andalusia
Packing Company, there was a substantial lessening of competition
in said territory in the sale of said oily pork products, and a complete
elimination of competition in said products and other meat and meat
products between respondent and said Moultrie Packing Company
and said Andalusia Packing Company, and between said Moultrie
Packing Company and said Andalusia Packing Company.

Par. 8}. Respondent, in the spring of 1917, decided to enter the
southern field in the packing industry, wherein the Moultrie Packing
Company and the Andalusia Packing Company were operating,
either by building or acquiring a packing plant, after respondent’s
representatives had reported that at that time, on account of the
increasing live-stock production, respondent might profitably enter
such field. Respondent’s said representative had reported adversely
to such entry for the previous two years. Respondent, by its acqui-
sition of the capital stock and control of the said two operating com-
petitive concerns, to wit, the Moultrie Packing Company and the
Andalusia Packing Company, rather than building a plant of its
own, not only eliminated the then existing competition between
respondent and the concerns whose capital stocks were acquired, but
also eliminated all increasing, prospective and potential competition
from such concerns, particularly in the purchase of live stock.

Par. 9. That—

(a) Moultrie Packing Company, in 1914, slaughtered 53 head of
cattle of a dressed weight of 24,739 pounds, and 2,032 hogs, of an
aggregate dressed weight of 200,598 pounds; in 1915, said Company
slaughtered 1,629 cattle of a dressed weight of 396,748 pounds and
52,658 hogs of a dressed weight of 2,199,441 pounds; in 1916, said
Packing Company slaughtered 701 cattle of a dressed weight of
196,333 pounds, and 78,125 hogs of a dressed weight of 7,305,506
pounds; for the first six months of 1917, said Company slaughtered
901 cattle of a dressed weight of 252,280 pounds, and 42,421 hogs of
a dressed weight of 3,907,909 pounds; in 1914 said Company produced
20,320 pounds of lard; in 1915, 326,580 pounds; in 1916, 1,171,875
pounds, and for the first six months of 1917, 827,575 pounds., It had
ample supply of hogs except in three or four summer months, at
times many more than it could handle. Said Company found ready
sale for its products and its business was highly profitable and grow-
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ing rapidly; up to the time that respondent acquired its capital stock’
it was marketing its product through salesmen and brokers.

(b) Andalusia Packing Company, in 1916 slaughtered 21 cattle
of a dressed weight of 6,426 pounds and 31,439 hogs of a dressed
weight of 3,065,341 pounds; from January 1, 1917, to May 1, 1917,
said Company slaughtered 549 cattle of a live weight of 432,195
pounds and 26,438 hogs of a dressed weight of 2,914,692 pounds. It
produced 383,774 pounds of lard in 1916, and 564,293 pounds of lard
from January 1, 1917, to May 1, 1917. It had ample supply of
“live stock, especially hogs, except during three or four summer
months. Said Company found a ready sale for its products, and its
business was highly profitable and was growing rapidly at the time
respondent acquired its capital stock.

(¢) Respondent greatly enlarged the capacity of the plant of said
Moultrie Packing Company, after having acquired its stock; its
slaughter of beef cattle was increased radically, but, except in 1919,
its slaughter of hogs at said plant had decreased since the acquisition
of the capital stock of said plant by respondent. In the last six
months of 1917, at the plant of said Moultrie Packing Company
there were slaughtered 2,573 cattle and 26,566 hogs; in 1918, at said
plant there were slaughtered 18,008 cattle and 72,666 hogs; in 1919,
there were slaughtered at said plant, 10,381 cattle and 103,099 hogs;
in 1920, at said plant there were slaughtered 8,578 cattle and 65,281
hogs; in the first six months of 1921, there were slaughtered at said
plant, 3,626 cattle and 36,080 hogs.

(@) The respondent somewhat enlarged the capacity of said Anda-
lusia Packing Company plant after having acquired its stock, or
at least made some improvements in said plant. The slaughter of
beef cattle was greatly increased after respondent had acquired the
stock of said Andalusia Packing Company, but its slaughter of hogs
at said plant, after such acquisition, decreased as compared with
the slaughter of hogs at said plant before such acquisition. In the
last five months of 1917, there were slaughtered at the plant of the
Andalusia Packing Company, 21,186 cattle and 63,976 hogs; in 1919,
there were slaughtered at said plant, 11,759 cattle and 61,676 hogs;
and in 1920, there were slaughtered at said plant 8,687 cattle and
39,523 hogs; for the first six months of 1921, there were slaughtered
at said plant 4,552 cattle and 29,313 hogs.

(¢) Respondent Company, in its various plants, in 1917,
slaughtered 2,153,908 cattle, 846472 calves, 8,162,930 sheep and
7,288,159 hogs; in 1919, the year of its largest production, respondent
Slaughtered in its various plants, 2,337,124 cattle, 1,231,262 calves,
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4,044,719 sheep and 8,662,824 hogs. Its production fell off radically
in 1920. Respondent is one of the largest two of the meat packers
and does business through branches, salesmen and car routes, all over
the United States.

(f) In 1919, there were slaughtered in the United States, under
federal inspection, as reported officially: 10,989,984 cattle, 3,969,019
calves, 12,691,117 sheep and lambs, 87,380 goats, and 41,611,830 hogs;
so that respondent slaughtered more than one-fifth of the cattle and
hogs and about one-third of the calves and.sheep slaughtered under
federal inspection in the year 1919. '

Par. 10. That the acquisition of said capital stock of said Moultrie
Packing Company and of said Andalusia Packing Company by re-
spondent, as described in Paragraphs 4 and 5 hereof, was not solely
for investment, nor acquired in forming a subsidiary corporation
under the permissive provisions preseribed in Section 7 of the Act of
Congress approved October 15, 1914, entitled, “An Act to supplement
existing laws against unlawful restraints and monopolies, and for
other purposes.”

Par. 11. That Section 7 of the Act of Congress approved October
15, 1914, entitled, “An Act to supplement existing laws against un-.
lawful restraints and monopolies, and for other purposes,” is and
provides in part as follows:

That no corporation engaged In commerce shall acquire, directly or Indirectly,
the whole or any part of the stock or share capital of another corporation en-
gaged also in commerce, where the effect of such acquisition may be to sub-
stantially lessen competition between the corporation making the acquisition, or
to restrain such commerce in any section or community, or tend to create a
monopoly in any line of commerce.

Pag. 12. That the acquisition and continued control and ownership
of the capital stock of said Moultrie Packing Company corporation,
and of said Andalusia Packing Company corporation, by respondent,
and the subsequent continued control and operation of the packing
plants and businesses of said corporations by respondent, and the
nominal transfers to respondent of the physical assets and businesses
of said corporations, following respondent’s acquisition of such cap-
ital stock and control of said corporations, and the total suppression
of competition between the Moultrie Packing Company and the An-
dalusia Packing Company, and the total suppression of competition
between respondent and each of said named companies, resulting
from such control and operation by respondent under the conditions
and circumstances set forth in the foregoing findings as to the facts.
were and are in violation of the provisions of Section 7 of an Act of



SWIFT & CO, 169
143 Order.

Congress approved October 15, 1914, entitled, “An Act to supple-
ent existing laws against unlawful restraints and monopolies, and
Tor other purposes”; and were and are unfair methods of compe-
tition within the meaning of Section 5 of an Act of Congress ap-
proved September 26, 1914, entitled, “An Act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes.”
CONCLUSION,

The acquisition and continued control and ownership of the capital
stock of said Moultrie Packing Company corporation, and of said
Andalusia Packing Company corporation, by respondent, and the
subsequent continued control and operation of the packing plants
and businesses of said corporations by respondent, and the nominal
transfers to respondent of the physical assets and businesses, fol-
lowing respondent’s acquisition of such capital stock and control
of said corporations, and the total suppression of competition between
the Moultrie Packing Company and the Andalusia Packing Com-
pany, and the total suppression of competition between respond-
ent and each of said named companies, resulting from such control
and operation by respondent, under the conditions and circumstances
set forth in the foregoing findings as to the facts, were and are
in violation of the provisions of Section 7 of an Act of Congress
approved October 15, 1914, entitled, “An Act to supplement existing

-laws against unlawful restraints and monopolies, and for other
Purposes ”, and were and are unfair methods of competition within
the meaning of Section 5 of an Act of Congress approved Septem-
ber 26, 1914 entitled, “An Act to create a Federal Trade Comm1ssmn,
to deﬁne its powers and duties, and for other purposes.”

ORDER,

The Federal Trade Commission having issued and served its com-
Plaint herein, and respondent, Swift & Company, having entered its
appearance by its attorneys, Messrs, A. N. and Henry Veeder, James
M, Sheenan, Esq., and Frank L. Horton, Esq., of Chicago, Ill., duly
authorized and empowered to act in the premises, and having filed its
answer; and thereafter, hearings in this proceeding having taken
blace before an Examiner of the Commission; and evidence having
been presented before said Examiner on behalf of the Commxssmn
and on behalf of respondent; and the presentation of such evidence
havmn been closed, respectively, by the attorneys for the Commis-
sion and by the attorneys for the respondent; and thereafter, the
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attorneys for the Commission and the attorneys for respondent hav-
ing duly filed their briefs in this proceeding with the Commission,
and having fully argued and presented to the Commission the issues
in this proceeding, and having submitted said issues for considera-
tion and determination; and the Commission having fully consid-
ered the record, and having been fully advised in the premises, has
heretofore made and entered its report and its conclusion that re-
spondent has violated the provisions of Section 5 of the Act of Con-
gress approved September 26, 1914, entitled, “An Act to create a
Federal Trade Commission, to define its powers and duties, and for
other purposes,” and also the provisions of Section 7 of the Act of
Congress approved October 15, 1914, entitled, “An Act to supplement
existing laws against unlawful restraints and monopolies, and for
other purposes,” which said report and findings are hereby referred
to and made part hereof,

Now, therefore, it is ordered, That respondent, Swift & Company,
within six calendar months-from and after the date of the service of
a copy of this order upon it, shall:

(1) Cease and desist from further violating Section 7 of the Clay-
ton Act by continuing to own or hold, either directly or indirectly,
by itself or by anyone for its use and benefit, any of the capital stock
of the Moultrie Packing Company and of the Andalusia Packing
Company, or either of them, and cease and desist from holding, con-
trolling and/or operating, or causing to be held, controlled and/or
operated by others for its use and benefit, the former property and
business either of the said Moultrie Packing Company or of the said
Andalusia Packing Company, which have been held, controlled and
operated by respondent and its employees and agents, following and
as a result of respondent’s unlawful acquisition of the capital stocks
of said named corporations; and to that end, respondent shall

(2) So divest itself of all the capital stocks heretofore acquired
by respondent, including all the fruits of such acquisitions, in what-
ever form they now are, whether held by respondent or by anyone
for its use and benefit, of the Moultrie Packing Company, a corpora-
tion, and of the Andalusia Packing Company, a corporation, or either
of them, in such manner that there shall not remain to respondent,
either directly or indirectly, any of the fruits of said acquisitions,
including the control and/or operations of said corporatiéns, or
either of them, resulting from such acquisitions and/or holdings of
such capital stocks,

(8) In so divesting itself of such capital stocks respondent shall
not sell or transfer, either directly or indirectly, any of such capital
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stocks to any officer, director, stockholder, employee or agent of
respondent, or to any person under the control of respondent, or to
any partnership or corporation either directly or indirectly owned
or controlled by respondent.

(4) Cease and desist from further engagements in unfair methods
of competition in violation of an Act of Congress approved Septem-
ber 26, 1914, entitled, “ An Act to create a Federal Trade Commission,
to define its powers and duties, and for other purposes,” and in so
ceasing and desisting, shall cease and desist from further suppressing
the competition in trade heretofore existing between the Moultrie
Packing Company and the Andalusia Packing-Company, and between
each of said corporations and the respondent, and also cease and de-
sist from further holding, owning, controlling and/or operating,
directly or indirectly, the plants and businesses of the said Moultrie
Packing Company and the Andalusia Packing Company, or either of
them, either through direct or indirect ownership and/or control of
the capital stock of either said Moultrie Packing Company or said
Andalusia Packing Company and/or through the control and/or
ownership of the properties, physical assets and businesses of either
of said named corporations.

It is further ordered, That the said respondent, Swift and Com-
pany, shall within ninety (90) days from the date of service of this

~order, file with the Commission a report. setting forth in detail the
manner and form in which it has complied with the order of the
Commission herein set forth,
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Complaint. 5F.T.C.

FEDERAL TRADE COMMISSION

v.

CIIARLES GOODMAN, TRADING UNDER THE NAME AND
STYLE OF EAGLE SAFETY RAZOR COMPANY.

COMPLAINT IN TIIE MATTER OF TITE ALLEGED VIOLATION OF SECTION § OF
AN ACT OF CONGRESS APFPROVED SEPTEMBER 26, 1914,

Docket 790—August 9, 1922,

SYLLABUS.

Where an individual engaged in the manufacture and sale of shaving outfits
to premium houses and to jobbers selliing thereto, sold at from $13.50 to
$18.00 per dozen its “De Luxe Shaving Outfits” packed in individual
containers bearing the legend “$5.00”; the fact being that said marked
price did not represent the contemplated retail price, or value in premium
house transactions, of said outfits so packed, but was a fictitious and
misleading price used for the purpose and with the effect of deceiving
and misleading the public respecting the normal or usual price, or value,
thereof:

Held, That such mislabeling, or misrepresentation of price, under the cir-
cumstances set forth, constituted an unfair method of competition,

COMPLAINT.

The Federal Trade Commission, having reason to believe from a
preliminary investigation made by it that Charles Goodman, trading
under the name and style of Eagle Safety Razor Company, herein-
after referred to as the respondent, has been and is using methods of
competition in interstate commerce, in violation of the provisions
of Section 5 of an Act of Congress approved September 26, 1914,
entitled, “An Act to create a Federal Trade Commission, to define
its powers and duties, and for other purposes,” and it appearing that
a proceedino' by it in respect thereof would be to the interest of the’
public, issues its complaint stating its charges in that respect on in-
formation and belief as fOIIOWS'

Paracrari 1. That the respondent, Charles Goodman, conducts
his business under the name of Eagle Safety Razor Company, in the
City of New York, State of New York, where he is engaged in the
manufacture of safety razorsand shaving outfitsand selling and caus-
1ng them to be transported in commerce to purchasers, from the State
of New York, into the several Statesof the United States, the District
of Columbia, and foreign countries, and in the conduct of such busi-
ness the respondent is in competition with other persons, partnerships
and corporations engaged in the sale of safety razors and shaving
outfits in interstate and foreign commerce.
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Par. 2. That the respondent, in the course of his business as de-
scribed in Paragraph One hereof, sells safety razors and shaving out-
fits manufactured by him packed in separate cases upon which he
conspicuously prints false, fictitious and misleading price marks, well
knowing that the prices, so marked on such cases, are not the prices
at which his customers to whom he sells such safety razors and shav-
Ing outfits sell, or expect to sell them, to their respective customers,
and well knowing that such prices do not represent the true value or
the actual and usual retail prices of such safety razors and outfits and
well knowing that said false, fictitious and misleading price marks
are used and will be used by his customers for the purpose of deceiv-
ing the public, who purchase them and cause such purchasers to be-
lieve that they are obtaining, at a greatly reduced price, safety razors
and shaving outfits which ordinarily sell for a much higher price;
that the respondent manufactures and sells several different classes
of outfits, which he calls by several different trade names such as “ De
Luxe Shaving Outfit,” “ Eagle Premier Shaving Outfit,” “Above 'Em
All” and “Eagle Junior ”; that De Luxe Shaving Outfit consists of
& nickle-plated safety razor with several blades, a shaving brush, a
container with shaving soap and a stropper attachment therein, all of
Which he packs in cases on which is printed “ 5° ” representing that
the price of such articles is $5.00; that such articles are not worth
$5.00, nor are they sold or expected to be sold at such price; that the
I‘espondent sells the De Luxe Shaving Outfit for from $141 to $150
per gross, less $1 each; or from $13.50 to $18 per dozen, or about $1.00
to $1.50 each that the respondent sells such outfits, himself, at $2.00
each and well knows that they are to be offered at retail, by the per-
sons to whom he sells them, at prices much less than the price printed
on the cases and that said price marks are to be used by such persons,
to whom he sells, to mislead and deceive their purchasers and the pur-
chasing public generally and to make them believe that the safety
razors and shaving outfits contained in such cases are worth much
more than the price at which they are actually sold; that in selling
such razors and shaving outfits so marked the respondent comes ir
direct competition with other manufacturers of safety razors and
shaving outfits who do not mark their output with such false, ficti-
tlous and misleading prices, and the said respondent, while engaged
in commerce by the means aforesaid, aids, abets and assists retailers
and other persons to whom he sells such outfits to use unfair methods
of competition against others similarly engaged, but who do not sell
their output marked with such false, fictitious and misleading prices.
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Findings. 5T.T.C.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER,

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, the Federal Trade Commission issued and served
a complaint upon the respondent herein, Charles Goodman, trading
under the name and style of Eagle Safety Razor Company, charging
him with the use of unfair methods of competition in interstate
commerce, in violation of the provisions of the said Act. Respondent
did not file an answer, but appeared in proper person at a hearing in
New York City, New York, on August 18, 1921, and made answer
at said hearing in response to the allegations in the complaint, and
pursuant to order and designation of the Federal Trade Commission,
an Examiner of the Commission theretofore duly appointed, pro-
ceeded to hear and receive testimony and to take evidence in the
above entitled cause in the City of New York, New York, on that
date, to-wit, August 18, 1921. The examination of the respondent
was not concluded at that time, and subsequently a stipulation as to
the facts was entered into between the Chief Counsel for the Federal
Trade Commission and the respondent, Charles Goodman, trading
under the name and style of Eagle Safety Razor Company, and ap-
proved by the Commission; and the whole matter having come regu-
larly on to be heard by the Commission upon the testimony and
stipulation hereinbefore referred to, and the matter having been
fully considered and the Commission being fully advised in the
premises makes the following its findings of facts and conclusion:

-

FINDINGS A8 TO THE FACTS.

Paracrapi 1. Charles Goodman, the respondent in this complaint,
conducts his business under the name of Eagle Safety Razor Com-
pany, in the City of New York, State of New York, and is engaged
in the manufacture and sale of safety razors and shaving outfits,
causing such outfits to be transported in commerce to purchasers in
the State of New York, in the several States of the United States
and the District of Columbia, and also in foreign countries, and in
the conduct of such business respondent is in competition with othet
persons, partnerships and corporations similarly engaged, and he
has been so engaged for more than two years last past.

Par. 2. The respondent manufactures, sells and transports in in-
terstate commerce, different classes of safety razors and shaving
outfits, which he distributes under the following names:

“ De Luxe Shaving OQutfit”
“ Eugle Premier Shaving Outfit”

* Above 'Em All”, and
# Eagle Jr.”
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The De Luxe shaving outfit consists of a nickel-plated safety razor,
12 shaving blades, a collapsible shaving brush in a nickel case, a
container with a stick of Williams’ shaving soap, and a stropper
attachment, all of which articles he assembles and packs in single
boxes or containers, and upon said containers there is printed or
embossed the legend “ $5.00.”

Par, 8. It is intended that the legend $5.00 shall represent to the
purchasing public the value of the container and the articles packed
therein. It is a fictitious and misleading price or value that is
marked on these containers that were disposed of in interstate com-
merce, and was calculated to deceive and mislead, and did actually
deceive and mislead, the public as to the true price or value of the
outfit contained therein. Only a relatively small part of these out-
fits reached the public through cash sales, as the respondent’s busi-
ness largely consists of manufacturing these outfits for disposal to
premium houses who use the outfits as premiums in connection with
other operations. Some of the outfits are sold direct to the premium
houses, and others, through jobbers and wholesalers who supply that
type of business with premiums. The De Luxe shaving outfit is
sold by respondent to the middleman, either a jobber, wholesaler or
premium house, for from $140 to $150 per gross, or from $13.50 to
$18 a dozen, which makes the cost to the purchaser from respondent,
from about $1 each to a fraction more than $1 each, according to
the actual amount at which the sale in gross or dozen lots is made.
The respondent does not sell to the retail trade at all. A custom has
grown up in the razor trade of marking, printing or embossing on
the packages containing the articles, prices much higher than the
prices at which the articles are intended to be sold to the ultimate
purchaser, and respondent was and is acquainted with this custom
in the trade, and at the time the prices were marked on the con-
tainers in which the De Luxe shaving outfits were packed it was
not expected by respondent that they would be sold by the retail
trade at the price marked thereon, or that in premium house trans-
actions the price marked thereon would be the value of the articles
contained therein.

CONCLUSION.

That the methods described in the above report upon the facts,
under the circumstarices set forth therein, are unfair methods of
Competition in interstate commerce, in violation of an Act of Con-
gress approved September 26, 1914, entitled, “An Act to create a
Federal Trade Commission, to define its powers and duties, and for
~ other purposes.”
80044°—24—voL 5—13
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Order, BF.T.C.
ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Com-
mission upon_the complaint of the Commission; the appearance of
the respondent in proper person at the hearing, without having filed
an answer, and without counsel; the testimony and evidence taken
before a trial examiner, the stipulation as to the facts and the
findings as to the facts and the conclusion of the trial examiner,
and the Commission having made its findings as to the facts and its
conclusion that the respondent has violated the provisions of an Act
of Congress approved September 26, 1914, entitled, “An Act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes,”

Now, therefore, it is ordered, That the respondent, Charles Good-
man, trading under the name and style of Eagle Safety Razor Com-
pany, his agents, servants and employes, cease and desist from mar-
keting in interstate commerce, razor outfits bearing upon the con-
tainers in which said razor outfits are packed, or in any manner indi-
cating thereon or upon the articles therein, any false, fictitious or
misleading statement concerning the price of said outfits, or any false,’
fictitious or misleading statement as to the value of same.

It is further ordered, That the respondent, within sixty (60) days
after the date of the service upon him of this order, file with the
Commission a report in writing setting forth in detail the manner
and form in which he has complied with the order to cease and -
desist hereinbefore set forth.
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Complaint,

FEDERAL TRADE COMMISSION,
v

DeSOTO PAINT MANUFACTURING COMPANY,.

COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION &
OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914,

Docket 753—August 12, 1922,

SYLLABUS.

Where a corporation engaged in the manufacture and sale of paints, staips,
varnishes, and other similar products, gave to professional or contracting
painters purchasing its * Heavy Body Paints,” arbitrary discounts without
the knowledge of their customers, as an inducement to said favored class
to use, and to recommend to the purchasing public generally and par-
ticularly to owners of buildings contracting with them, the use of, its
products, and to refuse to use those of its competitors:

Held, That such discrimination In price, under the circumstances set forth,
constituted an unfair niethod of competition.

COMPLAINT,

The Federal Trade Commission, having reason to believe from a
" preliminary investigation made by it that the DeSoto Paint Manu-
facturing Company, hereinafter referred to as the respondent, has
been and is using unfair methods of competition, in violation of the
provisions of Section 5 of an Act of Congress approved September 26,
1914, entitled “An Act to create a Federal Trade Commission, to
define its powers and duties, and for other purposes,” and it appearing
that a proceeding by it in respect thereof would be to the interest of
the public, issues this complaint, stating its charges in that respect
on information and belief, as follows:

Paracraprm 1. That the respondent is a corporation organized and
existing under the laws of the State of Tennessee, with its principal
place of business in the City of Memphis in said State.

Par. 2. That respondent is engaged in the business of manufactur-
ing, selling and distributing paints, stains, varnishes, etc., and causes
such products, sold by it to be transported to the purchasers thereof
from the State of Tennessee, through and into other States of the
United States, and carries on such business in direct, active competi-
tion with other persons, partnerships and corporations similarly
engaged. Respondent markets its products direct to professional or
contracting painters, and also through dealers, who resell same to
contracting painters and the consuming public generally; its busi-
Dess aggregates several hundred thousand dollars each month and
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constitutes a substantial portion of the whole trade and commerce in
paints, stains, varnishes, etc., in the States of the United States
adjacent to Tennessee.

Par. 3. That respondent, in the course of its business as described
in Paragraph 2 hereof, makes an arbitrary selection from among its
purchasers of certain of its products known as “ DeSoto Heavy Body
Paints,” to which purchasers rebates or bonuses are paid; that to
professional or contracting painters respondent gives, or causes to
be given, one certificate for eacli gallon of paint purchased, which
certificates are redeemed by respondent at the rate of 20 cents for
each gallon of colored paints purchased and 10 cents for each gallon
of white paint purchased, and which certificates are not given to
purchasers other than professional or contracting painters; that such
certificates are given to professional or contracting painters, as afore-
said, to induce them to use respondent’s products in their contract
work, and to refuse to use the products of competitors of respondent,
and to induce such professional or contracting painters to recom-
mend respondent’s products to the purchasing public generally, and
particularly to owners of buildings contracting with them, thereby
aiding in the sale of respondent’s products, to the exclusion of the
products of competitors of respondent, which practice has the capac-
ity to allow such contracting painters to obtain from their customers
the full retail price for respondent’s products, and in addition
thereto, to secretly receive from respondent a bonus or gratuity.

Par. 4. That by reason of the facts recited, the respondent is
using an unfair method of competition in commerce, within the
intent and meaning of Section 5 of an Act of Congress entitled “An
Act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes,” approved September 26, 1914.

REPORT, FINDINGS AS TO THE FACTS, AND ORDER.

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes,” the
Federal Trade Commission issued and served a complaint upon the
respondent, DeSoto Paint Manufacturing Company, charging it
with the use of unfair methods of competition in commerce in viola-
tion of the said Act.

The respondent having entered its appearance by its attorneys
and filed its answer herein hearings were had and evidence was there-
upon introduced in support of the allegations of said complaint and
on behalf of the respondent before an Emmmer of the Federal Trade
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Commission, theretofore duly appointed, and the testimony so taken
was reduced to writing and filed in the office of the Commission,

And thereupon this proceeding came on for final hearing and the
Commission having heard argument of counsel, and having duly con-
sidered the record and being now fully advised in the premises,
makes this its report stating its findings as to the facts and con-
clusion: )

FINDINGS AS TO THE FACTS.

Paracrara 1. Respondent is a corporation organized and existing
under and by virtue of the laws of the State of Tennessee, with its
principal place of business in the City of Memphis in said State.

Par. 2. Respondent is engaged in the business of manufacturing,
selling and distributing paints, stains, varnishes and similar products,
and causes such products sold by it to be transported to the pur-
chasers thereof from the State of Tennessee, through and into other
States of the United States, and carries on such business in direct,
active competition with other persons, partnerships and corporations
similarly engaged. Respondent markets its said products direct to
professional or contracting painters, and also through dealers who
resell same to contracting painters and to the consuming public gen-
erally; and its business aggregates more than three hundred thousand
dollars each year.

Par. 3. Respondent, in the course of its business as described in
Paragraph 2 hereof, makes an arbitrary selection from among its
purchasers of certain of its products known as “ DeSoto Heavy Body
Paints” to which purchasers rebates or bonuses are paid, as follows,
to wit: To professional or contracting painters respondent gives,
or causes to be given, one certificate for each gallon of paint pur-
chased, which certificates are redeemed by respondent at the rate
of 20 cents for each gallon of colored paints purchased and 10 cents
for each gallon of white paint purchased; but to purchasers other
than professional or contracting painters respondent neither gives
nor causes to be given such or similar certificates, Respondent giveg
such certificates to professional or contracting painters, as afore-
said, to induce them to use respondent’s products in their contract
work, and to refuse to use the products of competitors of respondent,
and to induce such professional or contracting painters to recom-
mend respondent’s products to the purchasing public generally, and
particularly to owners of buildings contracting with them, thereby
aiding in the sale of respondent’s products, to the exclusion of the
products of competitors of respondent. This practice has the capac-
ity to enable and allow and does so enable and allow such contracting
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painters to obtain and such contracting painters do so obtain from
their customers the full retail price for respondent’s products, and
in addition thereto, without the knowledge of their customers, a
bonus or gratuity from respondent.

Par. 4. Respondent, during the year 1921 and prior to the 15th
day of October therein, issued certificates as described in Paragraph
3 hereof to the value of $2,072.30 and during the same period ex-
pended $798.50 for the redemption of similar certificates submitted
to it for redemption in the regular course of its business.

Par. 5. The discrimination in price between purchasers of DeSoto
Heavy Body Paint made by respondent as described in Paragraph 3
hereof is not on account of any difference in grade, quality, or quan-
tity of said paint sold, is not occasioned by reason of any difference
in the cost of selling or transportation, and is not a discrimination
made in good. faith to meet competition. Said professional or con-
tracting painters are not required to carry any stock of paints to
meet the requirements of their work nor are they required to buy
respondent’s paint in quantity exceeding one gallon in order to en-
title them to one of said certificates and to the redemption thereof by
respondent,

Par. 6. Respondent’s certificates as described in Paragraph 3
hereof prior to some time in the year 1919 required the painter to
secure, upon each certificate offered to respondent for redemption,
the signature and address of one of respondent’s agents or dealers
to a statement in the certificate that said painter was a professional
painter and had used one gallon of DeSoto Heavy DBody Paint.
Some time during the year 1919 respondent changed the statement
in the certificate to be signed by its agent or dealer so as to state that
the painter offering the certificate for redemption is a professional
painter and has bought one gallon of DeSoto Ileavy Body Paint
from said agent or dealer. Notice of this change has not been fully
impressed upon painters and some of them understand that they are
still entitled to secure cash for the certificates from respondent on
all DeSoto Heavy Body Paint used by them no matter whether the
paint is bought by them or by the owner of the property on which
the paint is used, and in some instances respondent redeems cer-
tificates offered for redemption by painters who have not in fact
bought the paint but have merely applied it in the course of their
work by the day for contractors or for the owners of the property
to which the paint was applied.

Par. 7. Respondent stipulates that each painter, offering certlﬁ-
cates to respondent for redemption as described in Paragraphs 3
and 4 hereof, shall sign his name to a statement in the certificate
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and fill in blanks therein showing the name of the owner of the
property upon which said painter applied DeSoto Heavy Body
Paint and the number of coats of said paint that he applied thereon.
The information thus stipulated for, if supplied, could be used by
respondent as the basis for appeals through circulars or other ad-
vertising media to the owners of the property upon which respond-
ent’s paint has been used and to the painters who applied the same
to make further purchases of respondent’s paint when the property
should need repainting. Respondent, however, in some instances re-
deems certificates in which said information has not been fully sup-
. DPlied; and respondent has not made any systematic use of the in-
formation thus supplied for the advertising purposes aforesaid.

CONCLUSION,

The practices of the said respondent, under the circumstances and
conditions set forth in the foregoing findings as to the facts, are
unfair methods of competition in interstate commerce and consti-
tutes a violation of the provisions of Section 5 of the Act of Con-
gress approved September 26, 1914, entitled, “An Act to create a
Federal Trade Commission, to define its powers and duties, and for
other purposes.”

ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission, the answer of the
respondent, the testimony and evidence, and argument of counsel,
and the Commission having made its findings as to the facts with
its conclusion that respondent has violated the provisions of the
Act of Congress, approved September 26, 1914, entitled, “An Act
to create a Federal Trade Commission, to define its powers and
duties and for other purposes,”

1t is now ordered, That the respondent, DeSoto Paint Manufactur-
ing Company, its officers and agents and employees, do cease and
desist from discriminating in net selling prices, by any method or
device, between purchasers of the same grade, quality and quantity
of commodities, upon the basis of a classification of its customers as
“ professional or contracting painters,” or any similar classification
which relates to the customers’ form of business, policy, or business
methods, in any transaction in, or directly affecting interstate com-
merce, in the distribution of its products: '

Provided, That nothing herein contained shall prevent discrimi-
nation in prices between purchasers of commodities on account of
differences in grade, quality or quantity of the commodity sold, or
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that makes only due allowance for differences in the cost of sale or
transportation, or discrimination in prices in the same or different
communities made in good faith to meet competition, or the selection
of customers in good faith and not in restraint of trade.

And it i3 further ordered, That respondent, DeSoto Paint Manu-
facturing Company, shall file with the Commission, within ninety
(90) days from the date of this order, its report in writing, stating
in detail the manner and form in which this order has been con-
formed to, and shall attach to such report true copies of all classified
lists of customers, price lists, circulars and catalogues, advertise-
ments and other printed matter in which are set forth the classifica-
tions of its said customers and trade discounts, cash discounts or
prices of its products offered or given by respondent to the purchasers
of said products.
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Complaint,

FEDERAL TRADE COMMISSION
v.

SIMONS, HATCH & WHITTEN COMPANY.

COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION &
OF AN ACT OF CONGRESS APPROVED SEPTEMBER 24, 1914,

Docket 770—August 17, 1922,

Syrrasus.

Where a corporation engaged in the sale at wholesale of hosiery in competition
with concerns who either correctly branded, labeled, and advertised their
products with reference fo composition or failed to brand, label and ad-
vertise the same at all in that respect; respectively branded, labeled, ad-
vertised and sold hosiery contalning no genuine silk as “ fiber silk,” hosiery
composed entirely of cotton as * silk lisle,” and hosiery composed of cotton
and wool in approximately equal proportion as ‘ cashmere” or * wool”;
thereby misleading a substantial part of the purchasing public with ref-
erence to the composition of sald goods:

Held, That such braunding, labeling, advertising and sales, under the circum-
stances set forth, constituted unfalr methods og competition,

COMPLAINT.

The Federal Trade Commission, having reason to believe from a
preliminary investigation made by it that Simons, Hatch & Whitten
Company, hereinafter referred to as respondent, has been and is
using unfair methods of competition in commerce in violation of
Section 5 of an Act of Congress approved September 26, 1914, en-
titled, “An Act to create a IFederal Trade Commission, to define its
powers and duties, and for other purposes,” and it appearing that
a proceeding by it in respect thereof would be to the interest of the
public, issues this complaint, stating its charges in that respect on
information and belief as follows:

Paracrarm 1. That respondent, Simons, Hatch & Whitten Com-
pany, is a corporation organized, existing and doing business under
and by virtue of the laws of the State of Massachusetts, with its prin-
cipal office and place of business in the City of Boston, in the State
of Massachusetts, and is engaged in the business of selling hosiery at
wholesale, and of causing hosiery so sold by it to be transported to
the purchasers thereof from the State of Massachusetts through
and into other States of the United States, and in the conduet of such
business is in direct and active competition with other corporations,
copartnerships and individuals similarly engaged.



184 FEDERAL TRADE COMMISSION DECISIONS,
Findings, 5I.T.C.

Par. 2. That respondent, in the course of its business as described
in Paragraph 1 hereof, sells hosiery, which it knows is made of an
animal or vegetable fibre and contains no silk, labeled, advertised and
branded “ Fibre Silk,” without any other word or words descriptive
of the material of which the hosiery is manufactured; that respond-
ent, in the course of its business as described in Paragraph 1 hereof,.
sells hosiery, which it knows is made entirely of mercerized cotton,
labeled, advertised and branded “ Silk Lisle,” without any other
word or words descriptive of the material of which the hosiery is
manufactured; that respondent, in the course of its business as
described in Paragraph 1 hereof, sells hosiery, which it knows is
made of cotton and wool in approximately equal proportions, labeled,
advertised and branded “ Cashmere,” without any other word or
words descriptive of the materials of which the hosiery is manu-
factured; that respondent, in the course of its business as described
in Paragraph 1 hereof, sells hosiery, which it knows is made of cot-
ton and wool in approximately equal proportions, labeled, advertised
and branded “ Wool,” without any other word or words descriptive
of the materials of Wthh the hosiery is manufactured; that each
and all of the above described labels, advertisements and brands,
when used on hosiery as above described, are false and misleading
and are calculated to, and actually do, mislead and deceive the pur-
chasing public as to the quality of such hosiery.

Par. 8. That by reason of the facts set out in the foregoing para-
graphs, the respondent is using unfair methods of competition in
commerce within the intent and meaning of Section 5'of an Act of
Congress approved September 26, 1914, entitled “An Act to create
a Federal Trade Commission, to define its powers and duties, and
for other purposes.”

REPORYT, FINDINGS AS TO THE FACTS, AND ORDER.

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, the Federal Trade Commission issued and served
a complaint upon the respondent, Simons, Hatch & Whitten Com-
pany, charging it with the use of unfair methods of competition in
commerce, in violation of the provisions of said Act.

The respondent having entered its appearance in its own proper
person and filed its answer herein, admitting all the allegations of the
complaint and each count and paragraph thereof, and having made,
executed and filed an agreed statement of facts, in which it is stipu-
lated and agreed by the respondent that the Federal Trade Commis-
sion shall take such agreed statement of facts as the facts in this
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case and in lieu of testimony, and proceed forthwith with such agreed
statement of facts to make its findings as to the facts and such order
as it may deem proper to enter therein without the introduction of
testimony or the presentation of argument in support of same, and
the «Federal Trade Commission, having duly considered the record
and being now fully advised in the premises, makes this its report,
stating its findings as to the facts and conclusion:

FINDINGS AS TO THE FACTS.

Paracrari 1. The respondent, Simons, Iatch & Whitten Com-
Pany, is a corporation duly incorporated and doing business under
and by virtue of the laws of the State of Massachusetts, with its
principal office and place of business in the City of Boston, in the
State of Massachusetts.

P4r, 2. That the respondent is engaged in the business of selling
hosiery at wholesale, and of causing hosiery so sold by it to be
transported to the purchasers thereof from the State of Massa-
chusetts through and into other States of the United States, and
in the conduct of such business is in direct and active competition
with other corporations, copartnerships and individuals similarly
engaged.

Par, 3. That respondent, in the course of its business as described
in Paragraph 2 above, sells and ships hosiery which contains no true
silk, which it labels, advertises and brands and so distributes in
packages or containers which it labels, advertises and brands “ Fibre
Sillc?; sells and ships hosiery made entirely of cotton which it
labels, advertises and brands and distributes in packages or con-
tainers which it labels, advertises and brands “ Silk Lisle ”; sells and
ships hosiery made of cotton and wool in approximately equal pro-
portions which it labels, advertises and brands, and which it distrib-
utes in packages or containers which it labels, advertises and brands
“ Cashmere  or “ Wool ”; that dealers purchasing these various kinds
of hosiery, labeled, advertised and branded as aforesaid, and in
Packages or containers labeled, advertised and branded as aforesaid,
offer and sell them so labeled to the general purchasing public,
That neither the said hosiery nor the boxes or packages containing
it are labeled, advertised or branded with any other word or words
to indicate the kind or grade of materials entering into the manu-
facture of said hosiery. .

Par. 4. That the words  Fibre Silk” or “Silk Lisle” when ap-
blied to hosiery without any other word or words descriptive of the
kind or grade of materials, signify and are understood by a sub-
stantial part of the purchasing public to mean hosiery which con-



186 FEDERAL TRADE COMMISSION DECISIONS.
Findings, 5I.T.C.

tains some proportion of true silk. That the word ¢ Cashmere?”
when applied to hosiery without any other word or words descriptive
of the kind or grade of materials signifies, and is understood by a
substantial part of the purchasing public to mean hosiery which is
made entirely of a high grade of wool; that the word “ Wool,” when
applied to hosiery without any other word or words descriptive of
the kind or grade of materials, signifies and is understood by a sub-
stantial part of the purchasmg publlc to mean hosiery which is made
entirely of wool.

Par. 5. That many of respondent’s competitors in the selling of
hosiery are engaged in interstate commerce, selling and shipping
their goods from one state into another. That a number of such
competitors have sold and shipped, and now sell and ship, in said
commerce between the states, hosiery which is made entirely of silk,
which hosiery, and the packages or containers of which, are labeled,
advertised and branded * Silk”; that a number of such competitors
have sold and shipped, and now sell and ship in commerce between
the states, hosiery, which hosiery is made entirely of twisted cotton
yarns, which hosiery, and the packages or containers of which, are
labeled, advertised and branded “Lisle.” That a number of such
competitors have sold and shipped, and now sell and ship in com-
merce between the states, hosiery which is made entirely of high
grade wool, which hosiery, and the packages or containers of which
are labeled, advertised and branded ¢ Cashmere.” That a number
of such competitors have sold and shipped, and now sell and ship
in commerce between the states, hosiery which is made entirely of
wool, which hosiery, and the packages or containers of which, are
labeled, advertised and branded “ Wool.”

Par. 6. That a number of respondent’s competitors engaged in
interstate commerce, as aforesaid, have sold and shipped, and now
sell and ship, hosiery which is made of an animal or vegetable fiber
and containing no silk, which hosiery and the packages or contain-
ers of which are labeled, advertised, and branded with the name of
the fiber or fibers of which the hosiery is.composed, and with no
other word or words descriptive of the materials; or are labeled,
advertised, and branded with no words descriptive of the materials.
That a number of respondent’s competitors in interstate commerce,
as aforesaid, have sold and shipped, and now sell and ship, hosiery
which is made of cotton, or mercerized cotton, which hosiery, and
the packages and containers of which, are labeled, advertised, and
branded with no other word or words descriptive of the material
except “Cotton” or “Mercerized Cotton,” or are labeled, adver-
tised, and branded with no word or words descriptive of the ma-
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terial. That a number of respondent’s competitors in interstate
commerce, as aforesaid, have sold, and are now selling and shipping
hosiery which is made of wool and cotton in approximately equal
proportions, which hosiery, and the packages or containers of which,
are labeled, advertised, and branded with the words “ Wool and
Cotton” or with no word or words descriptive of the materials.
That a number of respondent’s competitors in interstate commerce,
as aforesaid, have sold and shipped, and now sell and ship hosiery
made of a high grade of wool and cotton in approximately equal
proportions, which hosiery, and the packages or containers of which,
are labeled, advertised, and branded “Cashmere and Cotton,” or
with no word or words descriptive of the materials.

Par. 7. The labels or brands under which the respondent sells,
advertises, and ships hosiery as set forth in the foregoing findings,
tend to, and do, mislead and deceive a substantial part of the pur-
chasing public as to the composition and materials of said hosiery;
said labels or brands, as so used by respondent, cause said hosiery to
compete unfairly with the goods of its competitors in interstate
commerce, who, as set forth in paragraphs 5 and 6 above, sell
hosiery made entirely of silk, lisle, cashmere, or wool; or hosiery
made wholly or in part of other materials than those named, and
labeled or branded so as to indicate the true composition thereof,
or not labeled or branded by any words descriptive of the composi-
tion thereof.

CONCLUSION,

The practices of the said respondent, under the conditions and
circumstances described in the foregoing findings, are unfair meth-
ods of competition in interstate commerce and constitute a violation
of the Act of Congress approved September 26, 1914, entitled, “An
Act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes.”

ORDER TO CEASE AND DESIST,

This proceeding having been heard by the Federal Trade Com-
mission, upon the complaint of the Commission, the answer of the
respondent, and the statement of facts agreed upon by the respondent
and counsel for the Commission, and the Commission having made
its findings as to the facts with its conclusion, that the respondent
has violated the provisions of the Act of Congress approved Sep-
tember 26, 1914, entitled “ An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes,”
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It is mow ordered, That the respondent, Simons, Hatch & Whitten
Company, and its officers, agents, representatives, servants and em-
ployees, cease and desist from directly or indirectly:

1. Using as labels or brands on hosiery sold by it, or on the con-
tainers thereof, or in advertisements thereof, the word “ silk,” or any
modification thereof, (1) unless the hosiery on which it is used is
made entirely of the silk of the silkworm, or (2) unless, where
the hosiery is made partly of silk, it is accompanied by a word or
words aptly and truthfully describing the other material or ma-
terials of which such hosiery is in part composed.

II. Using as labels or brands on hosiery sold by it, or on the con-
tainers thereof, or in advertisements thereof, the word “ cashmere,”
(1) unless the hosiery so labeled, branded or advertised be composed
entirely of wool of a high grade, or (2) unless, when the hosiery is
composed partly of cashmere it is accompanied by a word or words
aptly and truthfully describing the other material or materials of
which the hosiery is in part composed.

IT1. Using as labels or brands on hosiery sold by it, or on the con-
tainers thereof, or in advertisements thereof, the word “wool,” (1)
unless the hosiery so labeled, branded or advertised be composed
entirely of wool, or (2) unless, when the hosiery is composed partly
of wool, it is accompanied by a word or words aptly and truthfully
describing the other material or materials of which the hosiery is in
part composed.

IV. Using as labels or brands on hosiery sold by it, or on the con-
tainers thereof, or in advertisements thereof, the word “ Lisle,” (1)
unless the hosiery so labeled, branded or advertised be composed
entirely of twisted cotton yarn, or (2) unless, when the hosiery is
composed partly of twisted yarn, it is accompanied by a word or
words aptly and truthfully describing the other material or ma-
terials of which the hosiery is in part composed.

L2espondent is further ordered, To file a report in writing with the
Commission sixty (60) days from notice Lereof, stating in detail the
manner in which this order has been complied with and con-
formed to.
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Complaint,.

FEDERAL TRADE COMMISSION

v.

MORRISON & COMPANY.

COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION 5
OF AN ACT OF CONGRESS APPROVED SEPTEMBRBER 26, 1914.

] Docket 849—September 12, 1922,

SyYLLABUS.

Where a corporation engaged in the sale of cutlery, ete., under the style of
“ Hamilton Razor Company ” and * Hartford Cutlery Company,” sold to re-
tailers at prices ranging from $3.50 to $7.50 per dozen, approximately, ra-
zors packed in individual containers marked at its request * Hartford Cut-
lery Company, price $3.00 " or *“ Hamlilton Razor Company, price $3.00 " ; the
fact being that said marked price did not represent the price at which it
was contemplated that they were to be sold to the ultimate purchasers, but
wag a fictitlous price used to mislead such purchasers; thereby tending to’
mislead the purchasing public into believing that it was selling high-
grade razors at greatly reduced prices:

Held, That such mislabeling, or misrepresentation of price, under the circum-
stances set forth, constituted an unfair method of competition,

COMPLAINT.

The Federal Trade Commission, having reason to believe from a
preliminary investigation made by it that Morrison & Company,
hereinafter referred to as respondent, has been and is using unfair
methods of competition in interstate commerce, in violation of the
provisions of Section 5 of an Act of Congress, approved September
26, 1914, entitled, “ An Act to create a Federal Trade Commission,
to define its powers and duties, and for other purposes,” and it ap-
pearing that a proceeding by it in respect thereof would be to the
interest of the public, issues this complaint, stating its charges in that
respect on information and belief as follows:

Paracrarm 1. That the respondent is a corporation organized un-
der the laws of the State of Illinois, with principal place of bysiness
at Chicago, in said State,

Par.2. That respondent is engaged in the business of selling jew-
elry, cutlery, optical goods and other commodities and novelties in
wholesale quantities, and causes commodities sold by it to be trans-
ported to the purchasers thereof from the State of Illinois, through
and into other States of the United States, and carries on such busi-
ness in direct, active competition with other persons, partnerships and
corporations similarly engaged. Respondent carries on a portion of
its business under the trade name of Hamilton Razor Company.
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Par.8. That respondent, in the course of its business as described
in paragraph 2 hereof, during the years 1919 and 1920, purchased
razors at prices ranging from $3.75 to $6.10 per dozen, packed singly
in containers marked, “ Hartford Cutlery Co. Price $3.00.” That
said containers were so marked by the manufacturer of the razors
at respondent’s request; that said proposed resale price was false,
fictitious and misleading in that it was greatly in excess of the price
at which respondent and its vendees contemplated that said razors
would be and were sold to the public; that said razors were sold to
the purchasing public at from 75¢ to $2.00 each. That said false, fic-
titious and misleading prices were calculated to and actually did mis-
lead and deceive the public with regard to the grade or quality of the
razors in said containers, and induced the public to buy said razors
in the mistaken belief that high-grade razors were being sold at a
greatly reduced price; that by causing the containers of said razors
to be so falsely and fictitiously marked, respondent was unfairly com-
peting with other dealers who did not indulge in said practice.

Par. 4. That by reason of the facts recited, the respondent has been
and is using an unfair method of competition in commerce, within
the intent and meaning of Section 5 of an Act of Congress entitled,
“ An Act to create a Federal Trade Commission, to definite its powers
and duties, and for other purposes,” approved September 26, 1914.

REPORT, FINDINGS AS TO THE FACTS, AND ORDER.

"Pursuant to the provisions of an Act of Congress approved Septem-
ber 26, 1914, the Federal Trade Commission issued and served a
complaint upon the respondent, Morrison & Company, charging it
with the use of unfair methods of competition in commerce in viola-
tion of the provisions of said Act.

The respondent, not having filed an answer in conformity with
Rule IIT of the Rules of Practice of the Commission, as directed in
said complaint, but having made default, the testimony of witnesses
was taken in support of the charges stated in the complaint before an
examiner for the Commission theretofore duly appointed, whereupon
respondent entered its appearance and stipulated that the Commis-
sion might issue its order requiring respondent to cease and desist
from the practices charged in the complaint,

And thereupon this proceeding came on for final hearing upon the
complaint, testimony, and evidence introduced, and the Commission,
having duly considered the record and being now fully advised in the
premises, makes this its findings as to the facts and conclusion:
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FINDINGS AS TO THE FACTS.

Paracrarn 1. The respondent, Morrison & Company, is a corpora-
tion organized and existing under the laws of the State of Illinois,
with its principal place of business in Chicago, in said State.

Par. 2. The respondent is engaged in the business of buying and
selling in wholesale quantities, jewelry, silverware, optical goods, and
cutlery, including razors; that razors were sold by respondent to re-
tailers for resale to the purchasing public, and respondent caused such
razors when sold by it, to be transported to the purchasers thereof
from the State of Illinois, through and into other States of the United
States ; respondent carried on its said business in direct, active compe-
tition with other persons, partnerships and corporations similarly en-
gaged, and conducted a portion of its business under the trade name
of “ Hamilton Razor Company” and “ Hartford Cutlery Company.”

Par. 8. The respondent in the course of its business, as described in
paragraph 2 hereof, bought razors direct from manufacturers in the
United States and from importers in the years 1919 and 1920 and
prior thereto, the prices ranging from $2.75 per dozen to $6.10 per
dozen, which razors were resold by respondent to retailers at prices
approximately 25% greater than the cost price to respondent; that
razors so sold by respondent were packed singly in cases upon which
were printed in gilt letters, “ Hartford Cutlery Company, price
$3.00” or “ Hamilton Razor Company, price $3.00”; that the contain-
ers in which such razors were packed were so marked by the manufac-
turers thereof, at the request of the respondent.

Par, 4. The price $3.00 printed upon the containers of the razors
sold by respondent, as set out in paragraph 3 hereof, was not the
price at which, to the knowledge and intent of the respondent, such
razors were to be sold to the ultimate purchasers in due course of re-
tail trade, but was a false and fictitious price, placed upon such con-
tainers for the purpose of creating in the minds of the purchasers at
retail, the erroncous belief that such razors were reasonably worth the
price so printed on such containers; that the use by respondent of such
price marks, under the circumstances stated, had the capacity and
tendency to create in the minds of the purchasing public the erroneous
belief that high-grade razors were being sold by respondent at greatly
reduced prices.

CONCLUSION.

That the practices of the said respondent under the conditions and
circumstances described in the foregoing findings are unfair methods
of competition in interstate commerce and constitute a violation of

80044°—24—vorL 5—-—14
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Section 5 of an Act of Congress, approved September 26, 1914, en-
titled “An Act to create a Federal Trade Commission, to define its
powers and duties, and for other purposes.”

ORDER TO CEASE AND DESIST,

This proceeding having been heard by the Federal Trade Commis-
sion upon the complaint of the Commission, the testimony and evi-
dence submitted, and the Commission having made its findings as to
the facts with its conclusion that the respondent has violated the
provisions of an Act of Congress approved September 26, 1914, en-
titled, “An Act to create a Federal Trade Commission, to define its
powers and duties and for other purposes,”

It is now ordered, That the respondent, Morrison & Company, 1ts
officers, directors, agents, servants and employees, do cease and
desist from marketing, in interstate commerce, razors, bearing upon
the containers in which said razors are packed any false, fictitious
or misleading statement of or concerning the price of said razors or
any false, fictitious or misleading statement as to the value of said
razors.

It is further ordered, That respondent within sixty (60) days after
the service upon it of this order file with the Commission a report in
writing setting forth in detail the manner and form in which it has
complied with the order to cease and desist hereinbefore set forth.
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Complaint,

FEDERAL TRADE COMMISSION
v

J.REED THOMPSON, ANDREW N. THOMPSON, GEORGE L.
THOMPSON AND A. WALTER THOMPSON, STYLING
THEMSELVES THOMPSON BROTIHERS.

COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF S]éCTION 6 OF
AN ACT OI' CONGRESS APPROVED SEPTEMBER 26, 1914,

Docket 683—September 27, 1922,

SYLLABUS.

Where a firm engaged In the manufacture and sale of loslery in competition
with concerns who either correctly branded, labeled and advertised their
products with reference to composition or failed to brand, label and adver-
tise the same at all in that respect; branded, labeled, advertised and sold
hosiery composed of cotton and of an animal or vegetable fiber, but con-
taining no genuine silk as * Ladies Silk Boot Hose ” and * Ladies Art Silk
Hose ”; thereby misleading a substantial part of the purchasing public
with reference to the composition of sald goods:

Held, That such branding, labeling, advertising and sales, under the circum-
stances set forth, constituted unfair methods of competition.,

COMPLAINT.

The Federal Trade Commission, having reason to believe from a
preliminary investigation made by it that J. Reed Thompson, An-
drew N. Thompson, George L. Thompson and A. Walter Thompson,
partners styling themselves Thompson DBrothers, hereinafter re-
ferred to as respondents, have been and are using unfair methods of
competition in violation of the provisions of Section 5 of an Act of
Congress approved September 26, 1914, entitled, “An Act to create a
Federal Trade Commission, to define its powers and duties, and for
other purposes,” and it appearing that a proceeding by it in respect
thereof would be to the interest of the public, issues this complaint,
stating its chargesin this respect on information and belief as follows:

Paragrarir 1. That the respondents constitute a partnership and
carry on business at Milroy, Pa., under the firm name and style of
Thompson Brothers and are engaged in the business of manufac-
turing and selling hosiery at wholesale, causing hosiery sold by them
to be transported to the purchasers thereof from the State of Penn-
sylvania, through and into other states of the United States, and
carry on such business in direct, active competition with other per-
sons, partnerships and corporations similarly engaged.

Par. 2. That respondents, in the course of their business as
described in paragraph 1 hereof, place on hosiery sold by them, made
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of cotton and artificial sillk, but which contain no genuine silk, and
upon the boxes in which such hosiery is eventually offered for sale
by the retail dealers to the purchasing public, certain false and
deceptive labels among which are the following:

“ Ladies’ Silk Boot Ilose”
“ Ladies’ Art Silk Hose ”;

which labels are false and misleading and are calculated to and do
mislead and deceive the purchasing public.

Par. 3. That by reason of the facts recited, the respondents are
using an unfair method of competition in commerce, within the
intent and meaning of Section 5 of an Act of Congress entitled, “An
Act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes,” approved September 26, 1914.

REPORT, FINDINGS AS TO THE FACTS, AND ORDER.

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, the Federal Trade Commission issued and served
a complaint upon the respondents, J. Reed Thompson, Andrew N.
Thompson, George L. Thompson, and A. Walter Thompson, styling
themselves Thompson Brothers, charging them with the use of un-
fair methods of competition in commerce, in violation of the pro-
visions of said Act.

The respondents having entered their appearance in their own
proper person and filed their answer herein, admitting all the al-
legations of the complaint and each count and paragraph thereof,
and having made, executed and filed an agreed statements of facts,
in which it is stipulated and agreed by the respondents that the Fed-
eral Trade Commission shall take such agreed statement of facts ag
the facts in this case and in lieu of testimony, and proceed forthwith
with such agreed statement of facts to make its findings as to the
facts and such order as it may deem proper to enter therein without
the introduction of testimony or the presentation of argument in
support of same, and the Federal Trade Commission, having duly
considered the record and being now fully advised in the premises,
makes this its report stating its findings as to the facts and con-
clusion:

FINDINGS AS TO THE FACTS.

Paracrapm 1, That the respondents, J. Reed Thompson, Andrew
N. Thompson, George L. Thompson, and A. Walter Thompson, con-
stitute a partnership and carry on business at Milroy, Pennsylvania,
under the firm name and style of Thompson Brothers,
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Par. 2. That the respondents are engaged in the business of manu-
facturing and selling at wholesale, in the state of Pennsylvania and
in other states of the United States, hosiery, and in causing same to
be transported from the state of Pennsylvania through and into
other states of the United States pursuant to such sales, in com-
petition with other copartnerships, corporations and individuals
engaged in similar commerce between and among the states of the
United States, and that there has been and is continuously a current
of trade to and from said respondents, in said hosiery, among and
between the states of the United States.

Par. 3. That the respondents in the course of their business as
described in paragraph 2 above, sell and ship hosiery made of an
animal or vegetable fibre, but containing no true silk, and cotton,
which they label; advertise and brand, and in packages or containers:
which they label, advertise and brand “Ladies’ Silk Boot Hose.”
That dealers purchasing -this hosiery from respondents or from
respondents’ customers labeled, advertised and branded, or in pack-
ages or containers labeled, advertised and branded as aforesaid,
offer and sell it so labeled, advertised and branded to the general
purchasing public. That neither the said hosiery nor the packages
containing it are labeled, advertised or branded with any other word
or words descriptive.of the character, kind or grade of material or
materials entering into the manufacture of said hosiery.

Par. 4. That the respondents, in the conduct of their business as
described in paragraph 2 above, sell and ship hosiery made of an
animal or vegetable fibre, but containing no true silk, and cotton,
which they label, advertise and brand, and in packages or containers
which they label, advertise and brand “Ladies’ Art Silk Hose.”
That dealers purchasing this hosiery from respondents or from re-
spondents’ customers, labeled, advertised and branded, or in pack-
ages or containers labeled, advertised and branded as aforesaid, offer
and sell it so labeled, advertised and branded to the general purchas-
ing public. That neither the said hosiery nor the packages con-
taining it are labeled, advertised or branded with any other word
or words descriptive of the character, kind or grade of material or
materials entering into the manufacture of said hosiery.

Par. 5. That the term “ Silk Boot Hose,” when applied to hosiery
without any other word or words descriptive of the kind or grade of
materials, signifies and is understood by a substantial part of the
purchasing public to mean hosiery which is made entirely of mate-
rial derived from the cocoon of the silkworm. That the term “Art
Silk Hose,” when applied to hosiery without any other word or
words descriptive of the kind or grade of materials, signifies and is
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understood by a substantial part of the purchasing public to mean
hosiery which is made entirely of material derived from the cocoon
of the silkworm.

Par. 6. That many of respondents’ competitors in the selling of
hosiery are engaged in interstate commerce, selling and shipping
their goods from one state into another. That many such com-
petitors sold and shipped and now sell and ship in said commerce
between the States, hosiery which is made entirely of silk, which
hosiery and the packages or containers of which are labeled, adver-
tised and branded * Ladies’ Silk Boot Hose.” That many such
competitors sold and shipped, and now sell and ship in commerce
between the states, hosiery, which hosiery is made entirely of ma-
terial derived from the cocoon of the silkworm, which hosiery and
the packages or containers of which are labeled, advertised and
branded “ Silk Hose.”

Par. 7. That many of respondents’ competitors, engaged in inter-
state commerce as aforesaid, have sold and shipped and now sell and
ghip, bosiery which is made of an animal or vegetable fibre, and con-
taining no true silk, and cotton, which hosiery and the packages or
containers of which are labeled, advertised and branded with no word
or words descriptive of the material or materials entering into the
manufacture of said hosiery. That many of respondents’ com-
petitors, engaged in interstate commerce as aforesaid, have sold and
shipped, and now sell and ship, hosiery, which is made of an animal
or vegetable fibre, and containing no true silk, and cotton, which
hosiery and the packages or containers of which are labeled, adver-
tised and branded with the words “Artificial Silk and Cotton” or
“ Fibre Silk and Cotton.”

Par. 8. The labels or brands under which the respondents’ sell,
advertise and ship hosiery as set forth in the foregoing findings,
tend to and do mislead and deceive a substantial part of the pur-
chasing public as to the composition and materials of said hosiery;
said labels or brands, as so used by respondents, cause said hosiery
to compete unfairly with the goods of its competitors in interstate
commerce, who, as set forth in paragraphs 6 and 7 above, sell hosiery
made entirely of silk; or hosiery made wholly or in part of other
materials than those named, and labeled or branded so as to indicate
the true composition thereof, or not labeled, or branded by any words .
descriptive of the composition thereof.

CONCLUSION,

The practices of the said respondents, under the conditions and cir-
cumstances described in the foregoing findings, are unfair methods
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of competition in interstate commerce and constitute a violation of
the Act-of Congress approved September 26, 1914, entitled “An
Act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes.”

ORDER TO CEASE AND DESIST,

This proceeding having been heard by the Federal Trade Com-
mission, upen the complaint of the Commission, the answers of the
respondents, and the statement of facts agreed upon by the respond-
ents and counsel for the Commission, and the Commission having
made its findings as to the facts with its conclusion, that the respond-
ents have violated the provisions of the Act of Congress approved
September 26, 1914, entitled “An Act to create a Federal Trade
Commission, to define its powers and duties, and for other purposes,”

It is now ordered, That the respondents, J. Reed Thompson,
Andrew N. Thompson, George L. Thompson and A. Walter Thomp-
son, styling themselves Thompson Brothers, and their officers, agents,
representatives, servants and employees, cease and desist from di-
rectly or indirectly using as labels or brands on hosiery sold by them,
or on the containers thereof, or in advertisements thereof, the word
“sills,” or any modification thereof, (1) unless the hosiery on which
it is used is made entirely of the silk of the silkworm, or (2) unless,
where the hosiery is made partly of silk, it is accompanied by a word
or words aptly and truthfully describing the other material or ma-
terials of which such hoslery is in part composed.

Leespondents are further ordered, To file a report in writing with
the Commission sixty (60) days from notice hereof, stating in detall
the manner in which this order has been comphed with and con-
formed to.
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FEDERAL TRADE COMMISSION
2. ’

OSCAR SCHMIED.

COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION 0§
OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914,

Docket 8909—September 27, 1922. -

SYLLABUS.

Where an individual engaged in the sale at wholesale of hosiery in competi-
tion with concerns who either correctly branded, labeled, and advertised
their products with reference to composition or failed to brand, label and
advertise the same at all {n that respect, sold hosiery composed of cot-
ton and genuine silk branded, labeled, and advertised as “ Ladies’ Silk Hose,”
“ Men's Silk Half Hose,” * Silk Hose’ and * Silk,Half Hose”; thereby
misleading a substantial part of the purchasing public with reference to
the composition of sald goods:

Held, That the sale of goods branded, labeled, and advertised as sbove set
forth, constituted an unfair method of competition.

COMPLAINT.

The Federal Trade Commission, having reason to believe from
a preliminary investigation made by it, that Oscar Schmied, here-
inafter referred to as the respondent, has been, and now is, using
unfair methods of competition in interstate commerce, in violation
of the provisions of Section 5 of the Act of Congress approved
September 26, 1914, entitled “An Act to create a Federal Trade
Commission, to define its powers and duties, and for other pur-
poses,” and it appearing that a proceeding by it in respect thereof
would be to the interest of the public, issues this complaint, stat-
ing its charges in that respect on information and belief:

Paracrarir 1. That the respondent, Oscar Schmied, is a whole-
saler of hosiery, having his office and place of business in the city
of New York, State of New York, and in the course of his business
as such wholesaler of hosiery, purchases quantities of hosiery from
manufacturers thereof, and enters into contracts with manufacturers
of hosiery for the purchase of quantities thereof and resells the same
to dealers in States other than the State of New York and in States
other than the State in which such hosiery is manufactured and
causes the same to be transported to such dealers in the several
States of the United States and the District of Columbia; and in
the conduct of such business is in direct competition with persons, co-
partnerships, and corporations similarly engaged.
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Par. 2. That the respondent in the course of his business as de-
scribed in paragraph 1 hereof,causes to beplaced upon certain lines of
hosiery so sold and caused to be transported by him, and upon the
boxes in which such hosiery is eventually exhibited for sale to the
purchasing public, certain false and misleading brands and labels,
viz, % Ladies’ Silk Hose,” “ Men’s Silk Half Hose,” “ Silk Hose,” and
“8ilk Half Hosc,” whereas in truth and in fact the material of
which such hosiery, so labeled and branded, is made is not silk, but
is composed of cotton and silk in varying proportions; that such
labels and brands are misleading and are calculated to and do.de-
ceive the purchasing public into the belief that such hosiery is
manufactured wholly of silk.

Par. 3. That by reason of the facts recited the respondent is using
unfair methods of competition in interstate commerce within the in-
tent and meaning of Section 5 of an Act of Congress approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Commis-
sion, to define its powers and duties, and for other purposes.”

REPORT, FINDINGS AS TO THE FACTS, AND ORDER.,

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, the Federal Trade Commission issued and served a
complaint upon the respondent, Oscar Schmied, charging him with
the use of unfair methods of competition in commerce in violation
of the provisions of said Act.

The respondent having entered his appearance in his own proper
Person and filed his answer herein, admitting all the allegations of
the complaint and each count and paragraph thereof, and having
made, executed, and filed an agreed statement of facts, in which it is
stipulated and agreed by the respondent that the Federal Trade Com-
" Mission shall take such agreed statement of facts as the facts in this
Case and in lieu of testimony and proceed forthwith with such agreed
statement of facts, to make its findings as to the facts, and such order
a3 it may deem proper to enter therein without the introduction of
testimony or the presentation of argument in support of same, and
the Federal Trade Commission, having duly considered the record
and being now fully advised in the premises, makes this its report
Stating its findings as to the facts and conclusion:

FINDINGS A8 TO THE FACTS.

Parscrarr 1. That the respondent, Oscar Schmied, is engaged in
business in his own name, and has his principal place of business in
the city of New York, State of New York.
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Par, 2. That the respondent is engaged in the business of selling
at wholesale in the State of New York and in other States of the
United States hosiery, and in causing the same to be shipped and
transported from the State of New York through and into other
States of the United States pursuant to such sales, in competition
with other individuals, copartnerships, and corporations engaged in
similar commerce between and among the States of the United
States, and that there has been and is continuously a current of trade
to and from said respondent in said hosiery among and between the
States of the United States. .

Par. 3. That respondent in the conduct of his business as described
in paragraph 2 above, sells and ships hosiery made of material
derived from the cocoon of the silkworm and cotton in varying pro-
portions labeled, advertised, and branded, and in packages or con-
tainers labeled, advertised, and branded, “Ladies’ Silk Hose,”
“ Men’s Silk Half Hose,” “ Silk Hose,” and “ Silk Half Hose.” That
dealers purchasing this hosiery from respondent or from respond-
eht’s customers labeled, advertised, and branded, or in packages or
containers labeled, advertised, and branded, as aforesaid, offer and
sell it so labeled, advertised, and branded to the general purchasing
public. That neither the said hosiery nor the packages containing it
were labeled, advertised, or branded with any other word or words
to indicate the character, kind, or grade of material entering into the
manufacture of said hosiery.

Par. 4. That the term “ Silk Hose,” without any other word or
words descriptive of the character, kind, or grade of material or
materials, signifies and is understood by a substantial part of the
purchasing public to mean hosiery made entirely of material de-
rived from the cocoon of the silkworm. That the term ¢ Silk IHalf
Hose,” without any other word or words descriptive of the character,
kind, or grade of material or materials, signifies and is understood
by a substantial part of the purchasing public to mean hosiery made
entirely of material derived from the cocoon of the silkworm.

Par. 5. That many of respondent’s competitors in the selling of
hosiery, are engaged in interstate commerce, selling and shipping
their goods from one State into another. That many such competi-
tors sell and ship, in said commerce between the States of the
United States, hosiery made entirely of material derived from the
cocoon of the silkworm, which hosiery and the packages or containers
for which are labeled, advertised, and branded “ Silk Hose.” That
many such competitors sell and ship, in said commerce between the
States of the United States, hosiery made entirely of material de-
rived from the cocoon of the silkworm, which hosiery and the pack-
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ages or containers for which are labeled, advertised, and branded
“ Silk Half Hose.”

Par. 6. That many of respondent’s competitors, in the course of
commerce between the States of the United States as described in
paragraph 5 above, sell and ship hosiery made of material derived
from the cocoon of the silkworm and cotton in varying propor-
tions, which hosiery and the packages or containers for which are
labeled, advertised, and branded with no word or words descriptive
of the material or materials entering into the manufacture of such
hosiery. That many of the respondent’s competitors, in the course
of commerce between the States as described in paragraph 5 above,
sell and ship hosiery made of material derived from the cocoon of
the silkworm and cotton in varying proportions, and the labels, ad-
vertisements, and brands on which and on the packages or containers
for which contain the words ¢ Silk and Cotton ” or the words “ Silk
and Lisle.”

Par. 7. The labels or brands under which the respondent sells,
advertises, and ships hosiery, as set forth in the foregoing findings,

tend to and do mislead and deceive a substantial part of the pur-
" chasing public as to the composition of materials of said hosiery;
said labels or brands as so used by respondent cause said hosiery
to compete unfairly with goods of his competitors in interstate com-
Ierce who, as set forth in paragraphs 5 and 6 above, sell hosiery
made entirely of silk or cotton, or hosiery made wholly or in part of
other materials than those named and labeled or branded so as to
indicate the true composition thereof, or not labeled or branded
by any words descriptive of the composition thereof,

CONCLUSION.

The practices of the said respondent, under the conditions and
circumstances described in the foregoing findings, are unfair methods
of competition in interstate commerce, and constitute a violation of
the Act of Congress approved September 26, 1914, entitled, “An Act
to create o Federal Trade Commission, to define its powers and duties,
and for other purposes.”

ORDER TO CEASE AND DESIST,

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission, the answer of the
respondent, and the statement of facts agreed upon by the respond-
ent and counsel for the Commission, and the Commission having
ade its findings as to the facts with its conclusion that the respond-
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ent has violated the provisions of the Act of Congress approved
September 26, 1914, entitled “An Act to create a FFederal Trade Com-
mission, to define its powers and duties, and for other purposes,”

It is now ordered, That the respondent, Oscar Schmied, and his
officers, agents, representatives, servants and employees, cease and
desist from directly or indirectly using as labels or brands on hosiery
sold by him, or on the containers thereof, or in advertisements there-
of, the words “Silk” or any modification thereof, (1) unless the
hosiery on which it is used is made entirely of the silk of the silk-
worm, or (2) unless where the hosiery. is made partly of silk it is ac-
companied by a word or words aptly and truthfully describing the
other material or materials of which such hosiery is in part composed.

Respondent i3 further ordered, To file a report in writing with the
Commission sixty (60) days from notice hereof, stating in detail the
manner in which this order has been complied with and conformed to.
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FEDERAL TRADE COMMISSION
3]

PINENE MANUFACTURING COMPANY, INC.

COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION &
OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914,

. Docket 774—September 27, 1922,

SyLragus.

Where a corporation engaged in the manufacture and sale of chemicals, olls,
thinners, ete.,

(a) Called a petroleum distillate with a small portion of turpentine added.
* Pinene,” a name accepted in chemical nomenclature as designating the
chief constituent of spirits of turpentine;

(b) Falsely represented, by means of advertisements {n papers of nation wide
circulation, and by means of circular letters, letterheads, ete., that its afore-
said product was “equal to turpentine,” was “a chemically correct sub-
stitue for turpentine,” and was * a synthetlc turpentine embodying all the
physical meusurements of spirits of turpentine and meeting all technical
requirements of turpentine”;

With the tendency and capacity thereby to mislead and deceive the purchasing
public into believing that in the purchase of said Broduct it was obtaining
the chemical known as “ Pinene” and a commodity conforming to the fore-
going statements: .

Held, That such misleading designation of product, and such faise and mislead-
ing advertising, under the circumstances set forth, constituted unfair
methods of competition.

COMPLAINT.

The Federal Trade Commission, having reason to believe from a
Preliminary investigation made by it that the Pinene Manufacturing
Company, Inc., hereinafter referred to as respondent, has been and
is using unfair methods of competition in interstate commerce in
violation of the provisions of Section 5 of an Act of Congress ap-
Proved September 26, 1914, entitled, “An Act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes,” and it appearing that a proceeding by it in respect thereof
would be to the interest of the public, issues this complaint, stating
its charges in that respect on information and belief as follows:

Paracrarr 1. That the respondent is a corporation organized
under the laws of the State of Pennsylvania, with principal place of
business at Philadelphia, in said State.

Par. 2. That respondent is engaged in the business of manufactur-
ing and selling drugs, chemicals, oils, thinners, etc., and causes prod-
ucts sold by it to be transported to the purchasers thereof, from the
State of Pennsylvania through and into other States of the United
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States, and carries on such business in direct, active competition
with other persons, partnerships ar.d corporations similarly engaged.

Par. 3. That respondent in the course of its business as described
in Paragraph Two hereof, makes use of advertisements which it
causes to be published in trade papers of nationwide circulation,
and letterheads, circulars, circular letters, and other advertising mat-
ter, which are given general circulation by respondent, which ad-
vertisements and advertising matter contain false and deceptive
statements of and concerning a product labeled “ Pinene,” which-
respondent manufactures and sells; that among such false and de-
ceptive statements are statements to the effect that said product,
“ Pinene,” is equal to turpentine, is made of pine-tree spirits, and is
a chemically correct substitute for turpentine; that it is a synthetic
turpentine embodying all the physical measurements of spirits of
turpentine and meeting all technical requirements, whereas said
product is essentially a petroleum distillate, with a small proportion
of turpentine added, and is not equal to turpentine; that such false
and deceptive statements are calculated to and do mislead and de-
ceive the purchasing public and persons are thereby induced to pur-
chase said product upon the mistaken belief that it is equal to tur-
pentine; the purchasing public are further misled and deceived by
the use by respondent of the name “ Pinene ” for said product, for
the reason that pinene is accepted in chemical nomenclature to desig-
nate the chief constituent of spirits of turpentine, and respondent’s
said product contains little if any of the compound pinene,

Par. 4. That by reason of the facts recited, the respondent is using
an unfair method of competition in commerce, within the intent and
meaning of Section 5 of an Act of Congress entitled, “An Act to
create 2 Federal Trade Commission, to define its powers and duties,
and for other purposes,” approved September 26, 1914.

REPORT, FINDINGS AS TO THE FACTS, AND ORDER.

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, entitled, “An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes,” the
Federal Trade Commission issued and served its complaint upon the
respondent, Pinene Manufacturing Company, Inc., charging it with
the use of unfair methods of competition in commerce, in violation
of the provisions of said Act. The respondent having entered its -
appearance by its attorneys and filed its answer herein, a statement
of facts was agreed upon by counsel for the Commission and counsel
for the respondent, to be taken in lieu of evidence, and thereupon
this proceeding came on for final hearing, and the Commission, hav-
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ing duly considered the record and being now fully advised in the
Premises, makes this its findings as to the facts and conclusion.

FINDINGS AS TO THE FACTS.

Paracraru 1. Respondent is a corporation organized under the
laws of the State of Pennsylvania, with its principal office and place
of business in the city of Philadelphia in said State, where it is en-
gaged in the manufacture and sale of chemicals, oils, thinners, etc.,
and in the transportation thereof in commerce from the city of
Philadelphia through and into the various States of the United
States and the District of Columbia, in competition with various
other firms, corporations and partnerships similarly engaged.

Par. 2. Among the various products sold and offered for sale by
respondent in the manner set out above, is one certain product which
it calls “ Pinene,” and which it advertises and sells as a paint thinner
and describes in the manner next set out below.

Par. 3. Respondent, in connection with the sale of the said prod-
uct, Pinene, represents by means of advertisements which it places,
or causes to be placed, in papers of nation-wide circulation, and by
means of circulars and circular letters, letterheads and other adver-
tising matter which it gives general circulation, that its product,
Pinene, is—

Equal to turpentine and Is a chemically correct substitute for turpentine;
that it is a synthetic turpentine embodying all the physical measurements of
8pirits of turpentine and meeting all technlcal requirements of turpentine,
Such statements, as applied to respondent’s product, Pinene, are
false and misleading. The aforesaid Pinene, as manufactured, ad-
Vvertised and sold by respondent, is a petroleum distillate with a small
portion of turpentine added. It is not a synthetic turpentine em-
bodying all the physical measurements of spirits of turpentine and
Ieeting all technical requirements of turpentine. It is not equal to
turpentine and is not a chemically correct substitute for turpentine,
and such statements as set out above, with reference to the said
Pinene, have both the tendency and capacity to deceive and mislead
the purchasing public into the belief that by purchasing resporident’s
Product it is obtaining—

A synthetle turpentine embodying all the physical measurements of spirits
of turpentine and meeting all the requirements of turpentine;

that it is obtaining a commodity that is—
Equal to turpentine and is a chemically correct substitute for turpentine,

when in truth and in fact it is obtaining a petroleum distillate in no
way justifying the above representations.
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Par. 4. The name “ Pinene ” is accepted in chemical nomenclature
to designate the chief constituent of spirits of turpentine, and the use
of the word “Pinene” as a name for respondent’s product and in its
advertisements as herein before sct out, is false and misleading and
has both the tendency and capacity to mislead and deceive the gen-
eral purchasing public into the belief that by purchasing respond
ent’s product it is obtaining the chemical known as Pinene, when
in truth and in fact it is obtaining a petroleum distillate.

CONCLUSION.

The practices of the said respondent, under the conditions and
circumstances described in the foregoing findings, are unfair methods
of competition in interstate commerce and constitute violation of the
Act of Congress approved September 26, 1914, entitled, “An Act to
create a IFederal Trade Commission, to define its powers and dutics,
and for other purposes.”

ORDER TO CEASE AND DESIST,

This proceeding having been heard by the Federal Trade Commis-
sion upon the complaint of the Commission, the answer of respondent,
the statement of facts agreed upon between counsel for the Commis-
sion and counsel for the respondent, and the Commission having
made its findings as to the facts, with its conclusion that respondent
has violated the provisions of the Act of Congress approved Septem-
ber 26, 1914, entitled “An Act to create a Federal Trade Commission,
to define its powers and duties, and for other purposes,”

It is now ordered, 1hat the respondent, Pinene Manufacturing
Company, Inc., its officers, agents, representatives, servants, and
employees, do cease and desist— ’

(1) From using the word “ Pinene ” standing alone or in connec-
tion with any other word or words as a brand, label, trade-mark or
trade name or in any advertisement or in any manner whatsoever in
connection with the sale in interstate commerce of petroleum dis-
tillate.

(2) From publishing in trade papers, letterheads, circulars, cir-
cular letters and other advertising matter statements relative to the
aforementioned petroleum distillate, designated by respondent as
“Pinene,” the statements that—

It is a pine tree spirit. It {s a chemleally correct substitute for turpentine.
It is a synthetic turpentine embodylng all the physical measurements of spirits
of turpentine and meeting all the requirements of turpentine,
or statements of similar import.

. It is further ordered, That respondent, within sixty (60) days from
notice hereof, file with the Commission a report in writing stating in
detail the manner in which this order has been complied with.
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. FEDERAL TRADE COMMISSION

v.

BUDD TAILORING COMPANY.

COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION 5 OF
AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1014,

Docket 853—October 4, 1922,

Svrrasus.

Where a corporation engaged in conducting a talloring business, falsely repre-
sented to prospective customers, through its agents, that under its so-called
“ cooperative advertising plan” (whereby the company contracted, in
conslderation of 60 payments of 50 cents in advance each week, to deliver
to the holder of the contract a $30 suit or overcoat, reserving the right,
in consideration of mew customers that might be secured by said holder,
to discount said price to any extent it might see fit) customers would be
organized into groups or “clubs” of G0 each, the name of one of whom
would be selected by chance each week to receive a suit or overcoat, without
further payment or obligation; the fact being that selections were made
arbitrarily and largely without regard to services tendered, by said cor-
poration in such business districts as would best advertise itself and serve
to secure other customers, and that customers not so selected, after com-
pleting their payment, were compelled to pay an additional amount in
order to secure goods of serviceable quality and equal in appearance to
garments ordinarily sold at $30; with the result that through such false
representations large numbers of customers were secured :

Ueld, That the holding out of such false and misleading inducements to pur-
chase, under the clrcumstances set forth, constituted an unfair method of
competition.

COMPLAINT,

The Federal Trade Commission, having reason to ‘believe from a
Preliminary investigation made by it that the Budd Tailoring Com-
Pany, hereinafter referred to as respondent, has been and is using
unfair methods of competition in commerce within the District of
Columbia, in violation of Section 5 of an Act of Congress, approved
September 26, 1914, entitled: “An Act to create a Federal Trade
Commission, to define its powers and duties, and for other purposes,”
and jt appearing to the Commission that a proceeding by it in respect
thereof would be to the interest of the public, issues this complaint,
Stating its charges in that respect on information and belief as

.Tollows:
L

Paracrarr 1. For its first charge herein, the Commission says that
Tespondent is a corporation organized and doing business under and
80044°—24—voL 5——15



208 FEDERAL TRADE COMMISSION DECISIONS.
Complaint, BF.T.C.

by virtue of the laws of the State of Maryland and owns and con-
ducts tailoring establishments in various cities of the United States.

Par. 2. That on or about the 19th day of August, 1919, respondent
opened a gentlemen’s tailoring establishment in the City of Wash-
ington, District of Columbia, at the premises known as 945 Pennsyl-
vania Avenue in said City and District and there engaged in the busi-

ness of selling gentlemen’s clothing to residents of said District and

the territory adjacent thereto, in competition with other persons,
partnerships, and corporations similarly engaged in said District;
that respondent conducted its said business continuously from said
date until the 19th day of March, 1921, when respondent ccased and
abandoned its said business in the District of Columbia, removed
therefrom and has not at any time since said last named date engaged
in any business whatsoever in said District.

Par, 3. That in the conduct of its said business in the District of
Columbia, respondent conducted a lottery in violation of the provi-
sions of Section 863 of the code of laws for the District of Columbia
in the following manner, to-wit: Respondent solicited customers
among the residents of said District and offered to sell to each such
customer a suit of. clothing or an overcoat as such customer might
choose for the price of $30 upon the following terms and conditions;
that such customer should make 60 weekly payments of 50¢ each or
until such sum of $30 had been fully paid in advance whereupon
respondent would make to the measure and order of such customer
the suit or overcoat so contracted for and deliver same to such cus-
tomer free of further payments; that respondent would group cus-
tomers entering into such agreement into groups of 60 customers
each, denominated by respondent clubs, and that upon receipt of the
first such payment of 50¢ by each member in each such club and each
week thereafter until the expiration of 59 weeks respondent would
cause the name of one customer in each such club to be drawn by chance
and would deliver to each customer so selected the suit contracted for
by him free of any further charge or payment other than the pay-
ments made by such customer, under the advance payment plan above
set out, prior and up to the time of said selection; that by means of
the foregoing offer respondent secured large numbers of customers
each of whom agreed to purchase a suit from respondent upon the
terms and conditions above set out and thereafter respondent pro-
ceeded to conduct a lottery and to select by chance the name of one
such customer each week for a period of time to the Commission
unknown; that upon the selection of each such name by chance,
respondent delivered to the customer so selected a suit of clothing
frece of all further charge or payment other than the payments made
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by such customer under the advance payment plan above set out,
prior and up to the time of his said selection.

Par. 4. That the above alleged acts and things so done by respond-
ent constitute an unfair method of competition in commerce within
the intent and meaning of Section 5 of an Act of Congress approved
September 26th, 1914, entitled, “An Act to create a Federal Trade
Commission, to define its powers and duties, and for other purposes.”

II.

Paracrapmr 1. For its second separate charge herein the Commis-
sion says that respondent is a corporation organized and doing busi-
ness under and by virtue of the laws of the State of Maryland and
owns and conducts tailoring establishments in various cities of the
United States. )

Par. 2. That on or about the 19th day of August, 1919, respondent
opened a gentlemen’s tailoring establishment in the City of Wash-
ington, District of Columbia, at the premises known as 945 Pennsyl-
vania Avenue in said City and District and there engaged in the
business of selling gentlemen’s clothing to residents of said District
and the territory adjacent thereto, in competition with other persons,
partnerships and corporations similarly engaged in said District;
* that respondent conducted its said business continuously from said
date until the 19th day of March, 1921, when respondent ceased and
abandoned its said business in the District of Columbia, removed
therefrom and has not since said last named date engaged in any
business whatsoever in said District. '

Par. 3. That in the conduct of its said business in the District of
Columbia respondent solicited customers among the citizens of
said District by means of certain agents employed by respondent for
that purpose and denominated Ly respondent, solicitors; that by
and through said agents respondent offered to sell to each customer
a suit of clothing or an overcoat as such customer might choose for
the sum of $30 to be paid for by such customer in 60 weekly pay-
ments of 50¢ each payable in advance upon the following terms and
conditions; that upon the completion of said 60 weekly payments or
when said total sum of $30 had been so paid, respondent would
make and deliver to such customer the suit or overcoat so chosen
by him as above set out; that the customers so secured by respondent
would be grouped into clubs and that upon the initial payment of
50¢ by each customer in each such club, respondent would select the
name of one customer in each such club to whom the suit of cloth-
ing or overcoat chosen by such customer under the agreement above
set out would be made and delivered to him without further charge
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or payment other than the payments made by such customer, under
the advance payment plan above set out, prior and up to the
time of his said selection and that each week thereafter for a period
of 59 weeks respondent would similarly select and deliver a suit
or overcoat to one customer in each such club; that said terms and
conditions were calculated to create and did create the belief among
the persons so solicited by respondent that in selling and distribut-
ing suits and overcoats under such offer, respondent would conduct
a lottery wherein one customer would win a suit or overcoat each
week by chance; that by means of such offer respondent ‘secured
a large number of customers in the District of Columbia each of
whom agreed to purchase a suit or overcoat upon the terms and
conditions above set out; that thercafter and in pursuance of said
method of conducting its said business, respondent proceeded from
time to time arbitrarily to select the name of one such customer
to whom respondent delivered a suit of clothing free of any further
charge or payment on the part of the customer so selected other than
the payments made by such customer, under the advance payment
plan above set out, prior and up to the time of his said selection;
that a large majority of the persons entering into said agreement
with respondent regularly made the weekly payments of 50¢ therein
provided for until, in each instance, the customer had been selected
by respondent to receive a suit in advance of full payment as above
set out, or had paid to respondent the full amount of $30 pro-
vided for in said agreement; that the above alleged acts and things
were done by respondent in order to evade the provisions of Seec-
tion 863 of the code of law for the District of Columbia and for the
purpose of simulating a lottery whereby persons solicited by re-
spondent might be induced and were induced to purchase suits
and overcoats upon the plan, terms and conditions hereinbefore
set out;

Par. 4. That the above alleged acts and things done by respondent
constitute an unfair method of competition in commerce within the
intent and meaning of Section 5 of an Act of Congress approved
September 26, 1914, entitled, “An Act to create a Federal Trade
Commission, to define its powers and duties, and for other pur-
poses.”

III.

Paragrarm 1. For its third separate charge herein the Commis-
sion says that respondent is a corporation organized and doing
business under and by virtue of the laws of the State of Maryland
and owns and conducts tailoring establishments in various cities
of the United States.
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Par. 2. That on or about the 19th day of August, 1919, respond-
ent opened a gentlemen’s tailoring establishment in the City of
Washington, District of Columbia, at the premises known as 945
Pennsylvania Avenue in said City and District and there engaged
in the business of selling gentlemen’s clothing to residents of said
District and the territory adjacent thereto, in competition with other
persons, partnerships and corporations similarly engaged in said
District; that respondent conducted its said business continuously
from said date until the 19th day of March, 1921, when respondent
abandoned its said business in the District of Columbia, removed
therefrom and has not since said last named date, engaged in any
business whatsoever in said District;

Par. 3. That in the conduct of its said business in the District of
Columbia respondent by and through agents employed for that purpose
solicited customers among the citizens of said District and offered
to sell each such customer a suit of clothing or overcoat at the choice
of such customer upon the following terms and conditions to wit:
that each customer should pay to respondent the sum of 50¢ per week
for a period of 60 wecks or until the total sum of $30 had been paid
by such customer whereupon respondent would make and deliver
such customer a suit or overcoat chosen by him; that respondent
was then selecting each week from among its customers and would
continue to so select each weel thereafter for an indefinite period
one customer who would be given a made to order suit of clothing
or overcoat dircetly after such selection, without further charge or
payment on his part other than the payments made by such customer,
uider the advance payment plan above set out, prior and up to the
time of his said selection; that the customer so selected would be
chosen by 1espondent in consideration of and in return for services
theretofore rendered by such customer to respondent which said serv-
ices respondent represented to be the securing by such customer
of other customers for respondent or the doing of such other acts
or things as may have been requested by respondent and performed by
such customer; that each person entering into an agreement to pur-
chase a suit upon the terms hereinbefore set out had an equal chance
with all other customers of respondent to secure new customers or
render other services and thus to be selected to receive in return
therefor a suit of clothing or an overcoat as he might choose without
further charge or payment on his part other than the payments made
by such customer, under the advance payment plan above set out,
prior and up to the time of his said selection; that upon the agree-
ment of the person so solicited to purchase a suit under the terms and
conditions above set out, respondent issued to such person a booklet
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in which all the payments made by such person were recorded in
spaces provided for that purpose and numbered so as to show the
number, amount and date of the collection of each such payment;
that in each said booklet appeared the following contract which said
contract respondent required said person to execute:

CONTRACT,

In consideration of 60 payments of 50¢ in advance each week,
The Budd Tailoring Company agrees to deliver to the holder of
this contract a gent’s suit or coat to the price of $30.00.

In order to advertise our clothing on a broader principle and
to continually increase our sales, the company reserves the fol-
lowing privileges as a special and separate advantage to cus-
tomers holding this contract, who in return agree to use their
influence in getting us new customers.

The company reserves the right to discount the above price
of one suit to any extent it may see it fit, to increase our sales,
provided new customers are secured by the party. Said credit
being for services rendered. The above is not an inducement for
the original purchase.

No money can be lost during the life of this contract, as the
amount paid in will be credited to your account and can be
applied to any $30 garment any time.

No orders are accepted on clothing sold for less than $30, and
no money will be returned.

With the consent in writing, of the Company, the holder of
this contract may assign same to any other person, and said party
shall upon completing payments be entitled to merchandise to
the price of $30.

Agents are expressly prohibited from making any agreement
contrary to the terms herein spemﬁed and customers are warned
that we will not be responsible in any manner, shape or form
other than the expressed terms,of this agreement.

It is expressly understood that this contract in no wise em-
braces any scheme of chance, gift enterprise or plan governed
by chance, but the discount allowed is solely on account of serv-
ices rendered the Company in making sales to their friends and
acquaintances.

It is hereby jointly agreed that this is essentially a cooperative
contract between us and each and every contract holder wherein
said holder agrees to waive any and all claims, now or during
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the life of this contract, contrary to the printed terms herein
specified.
Tue Boop Tarroring Co.

that respondent through its said solicitors represented to the person
solicited by it that said contract was intended to and did provide for
the weekly selection of a customer to receive a suit or overcoat free
of further payment as hereinbefore alleged; that pursuant to said
representations and the execution of said agréement respondent did
from time to time select from among its said customers one who
should receive and did receive the suit of clothing or évercoat so con-
tracted for by him free of any further charge or payment; that said
customers so selected cither rendered no services for said selection or
rendered services of a negligible character and value therefor; that
the suits and overcoats so delivered by respondent to the customers
thus selected were of good quality and workmanship and well worth
the price of $30, by reason whereof other customers and prospective
customers of respondent were led to believe and did believe that in
the event they were similarly chosen to receive a suit before the pay-
ment of the entire agreed price of $30, or in any event upon the pay-
ment of said entire sum of $30, they would receive suits equal in
(uality and value to those given by respondent to customers specially
selected by it as above set out; that after large numbers of customers
had paid said entire amount of $30 and had thus become entitled
to a suit or overcoat as provided for in said contract, respondent
supplied no suits or overcoats of a quality and value equal to those
theretofore delivered to selected customers as above set out, but
offered to such customers who had paid said full amount of $30, ma-
terials from which suits or overcoats might be selected, which were
far inferior to the materials theretofore furnished by respondent in
the suits and overcoats delivered to said selected customers and the
suits and overcoats made by the respondent from said materials so
offered to said customers who had so paid in full were not of the
reasonable value of $30; that when such customers who had paid in
full complained to respondent that the quality and value of the
garments and materials so offered to such customers for selection
was far below the quality and value of the materials, suits and over-
coats which respondent had furnished to aforesaid specially selected
customers, respondent refused to give such complaining customers
suits or materials of any better quality or value than those first
offered to them unless and until such customers had paid to re-
spondent an additional sum of money, and further refused to return
to such customers the money paid by them to respondent under said
contract, .
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Par. 4. That the above alleged acts and things done by respondent
constitute an unfair method of competition in commerce within the
intent and meaning of Section 5 of an Act of Congress approved
September 26, 1914, entitled, “An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes.”

REPORT, FINDINGS AS TO THE FACTS, AND ORDER.

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes,”
the Federal Trade Commission issued and served complaint upon
the respondent herein, Budd Tailoring Company, charging it with
the use of unfair methods of competition in violation of the provi-
sions of said Act.

The respondent, Budd Tailoring Company, having entered its
appearance and filed its answer and pursuant to the order and desig-
nation of the Federal Trade Commission hearings were had before
an examiner of the Commission and testimony and evidence having
been introduced in behalf of the Commission and in behalf of the
respondent ;

Thereupon this proceeding came on for final hearing before the
Commission upon the testimony and evidence introduced, the Ex-
aminer’s report and exceptions thereto and upon briefs for both
sides, and the Commission having duly considered the record, and
being now fully advised in the premises, makes this its findings as
to the facts and conclusion:

FINDINGS AS TO THE FACTS,

Paracrapir 1. The respondent, Budd Tailoring Company, is a cor-
poration organized under the laws of the State of Maryland, De-
cember 1919, with an authorized capital stock of $10,000. Its prin-
cipal place of business in the District of Columbia from its incorpo-
ration to and including the 19th day of March, 1921, was located
in the Franklin National Bank Building, at 945 Pennsylvania Ave-
nue, Northwest.

Par. 2. The respondent’s predecessor prior to December, 1919, and
the respondent since its incorporation, conducted in the District of
Columbia, a men’s custom tailoring establishment, for a period of
nineteen months, from the 19th day of August, 1919 to the 19th day
of March, 1921, on which latter date said respondent ceased and
abandoned its business in the said District of Columbia, removed
therefrom and has not at any time since the last named date engaged
in any business whatsoever in the said District.

!
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Par. 3. The respondent, while engaged in the men’s custom tailor-
ing business and selling clothing to residents of the District of
Columbia, was in competition with other persons, partnerships and
corporations similarly engaged in said District. Said respondent
owns and conducts tailoring establishments, operated on like plans,
in other and various cities of the United States. '

Par. 4. The respondent in order to solicit the purchase or sale
of men’s suits of clothing or overcoats to prospective purchasers in
the District of Columbia, under what was termed its “ cooperative
advertising plan,” provided for this purpose a contract in writing
by the terms of which said agreement it was provided as follows:

In consideration of 60 payments of 50¢ in advance each week,
The Budd Tailoring Company agrees to deliver to the holder of
this contract a gent’s suit or coat to the price of $30.00.

In order to advertise our clothing on a broader principle and
to continually increase our sales, the company reserves the fol-
lowing privileges as a special and separate advantage to cus-
tomers holding this contract, who in return agree to use their
influence in getting us new customers.

The company reserves the right to discount the above price
of one suit to any extent it may see fit, to increase our sales, pro-
vided new customers are secured by the party. Said credit
being for services rendered. The above is not an inducement for
the original purchase.

No money can be lost during the life of this contract, as the
amount paid in will be credited to your account and can be
applied to any $30.00 garment any time.

No orders are accepted on clothing sold for less than $30.00
and no money will be returned.

With the consent in writing, of the Company, the holder of
this contract may assign same to any other person, and said
party shall upon completing payments be entitled to merchan-
dise to the price of $30.00.

Agents are expressly prohibited from making any agreement
contrary to the terms herein specified, and customers are warned
that we will not be responsible in any manner, shape or form
other than the expressed terms of this agreement.

It is expressly understood that this contract in no wise em-
braces any scheme of chance, gift enterprise or plan governed
by chance, but the discount allowed is solely on account of
services rendered the Company in making sales to their friends
and acquaintances.

Y
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It is hereby jointly agreed that this is essentially a cooperative
contract between us and each and every contract holder wherein
said holder agrees to waive any and all claims, now or during the
life of this contract, contrary to the printed terms herein
specified.

Par. 5. In the conduct of its business in the District of Columbia,
respondent solicited customers among the residents of said District
by means of certain agents employed for that purpose and denomi-
nated solicitors. Said agents or solicitors represented on behalf of
the respondent that groups were being organized under its coopera-
tive advertising plan, consisting of sixty customers each, denomi-
nated by respondent clubs and by and through said agents or solici-
tors, respondent offered to sell to each such customer a suit of
clothing or an overcoat, as such customer might choose, for the sum
of $30.00 to be paid for by such customer in sixty weekly payments,
or when said total sum of $30.00 had been so paid, respondent would
make to the measure and order of such customer, the suit of clothing
or overcoat so contracted for and deliver same to such customers free
from further payments; said agent or solicitor on behalf of said
respondent further represented to such customer, or prospective cus-
tomers, entering into such agreement, that upon the receipt of the first
such payment of 50¢ from each member in each such club, and each
week thereafter until the expiration of fifty-nine weeks, respondent
would cause the name of one customer in each such club or group
to be drawn or selected by chance and would deliver to each cus-
tomer so drawn or so selected, the suit of clothing or overcoat
contracted for by him, free of any further charge or payment, other
than the payments made by such customer under the advanced pay-
ment plan above set forth.

Pursuant to the agreement or contract set forth in Paragraph Four
hereof and the representations made by the agents or solicitors on
behalf of the respondent, some three or four thousand customers in
the District of Columbia agreed to and did purchase a suit of cloth-
ing or overcoat from respondent upon the terms and conditions of
said contract or agreement and the said representations made by the
agents and solicitors of the said respondent.

Par. 6. The respondent did not group or attempt to group its
customers into clubs of sixty each, or any other denomination, but
arbitrarily selected from time to time such contract holders as it so
desired and gave certainly one hundred, but not more than two hun-
dred customers, suits of clothing or overcoats before said customers
had completed their payments of $30.00 and without further charge
or payment other than the payments made by such customers prior
and up to the time of said selection,
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The customers chosen by respondent to receive suits of clothing or
overcoats were arbitrarily selected in such business districts or in
such business sections of the District of Columbia, as would best ad-
vertise its business in order to secure other customers under its
so-called cooperative advertising plan. Such selections were made
largely without regard to services rendered and in’ one instance
where the customer had only paid one weekly payment of 50¢ and
had not rendered any service whatsoever to the respondent company.

"That notwithstanding the respondent company contracted .or
agreed to sell men’s custom made suits of clothing or overcoats at
the specified price of $30.00 each, no reference being made to goods
of higher price or quality, when said payments were completed the
samples of the goods submitted from which such selection of cloth-
ing was to be made, were of such inferior quality that the customer
was obliged to and did pay to the respondent company an additional
sum of money in order to obtain goods of the appearance and quality
usually made into suits sold at said price. About 60% of the cus-
tomers who had previously contracted for $30.00 suits were obliged
to pay or did pay over or above that amount in order to acquire
goods of serviceable quality..

Par. 7. The said customers were led to believe and did believe
from the statements made by the agents of the respondent on behalf
of the respondent that said respondent was selling suits of clothing
and overcoats at the specified price of $30.00, dividing its customers
into groups or clubs of sixty customers each, and as the further result
of such representations or inducements of said agents or solicitors
that a member would be drawn each week from each such club to
receive a suit of clothing or overcoat free from any further charge
or payment, more than three thousand customers or prospective
customers were induced by such representations to enter into the
agreement hereinbefore referred to, in the belief that each had equal
chance with the other members of the so-called club of sixty to pro-
cure a suit of clothing or overcoat before completing the sixty weckly
Payments of 50¢ each. .

Par. 8. The arbitrary selection of customers from time to time by
respondent to receive suits of clothing or overcoats free from any
further charge or payment, was not as a reward for services rendered
by said customers but rather as an inducement to secure additional
customers through respondent’s said form of solicitation or advertise-
ment, and that additional customers were so influenced and secured
through such representations made by respondent’s agreement that
the said customers or prospective customers had equal chance with
the other fifty-nine alleged club members to secure 2 suit of clothing
Or overcoat before completing the sixty weekly payments.
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CONCLUSION.,

The practices of said respondent, as set forth in the foregoing find-
ings as to the facts, are unfair methods of competition in commerce
and constitute a violation of an Act of Congress approved September
26, 1914, entitled, “An Act to create & Federal Trade Commission,
to define its powers and duties, and for other purposes.”

ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commis-
sion upon the complaint of the Commission, the answer of the re-
spondent, the testimony and evidence submitted, the trial examiner’s
report upon the facts, and the exceptions thereto, and the Commis-
sion having made its findings as to the facts with its conclusion that
the respondent has violated.the provisions of the Act of Congress
approved September 26, 1914, entitled “An Act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes,”

It is now ordered, That the respondent, Budd Tailoring Company,
its officers, agents, solicitors, representatives, servants, and employees,
cease and desist from directly or indirectly:

1. Falsely representing through its agents, or by or through any
other means whatsoever, to its customers or prospective customers,
its method of marketing its merchandise in commerce, and espe-
cially from,

2. Falsely representing through its agents or by or through any
other means whatsoever, to its customers or prospective customers,
that in the sale of suits of clothing or overcoats customers would be
divided into clubs or groups of sixty persons each and that from such
clubs or groups each weck the names of persons would be drawn or
otherwise selected by chance to receive a suit of clothing or overcoat
without further charge or payment.

3. From representing to customers or prospective customers that
under respondent’s plan of marketing its merchandise each and every
customer would have an equal chance or opportunity with other
customers in the selection and designation of those who were to re-
ceive suits of clothing or overcoats at a price under the full payment
of $30.00, when in truth and in fact no equality of opportunity is
given,

It is further ordered, That the respondent, within sixty (60) days
after the service upon it of this order, file with the Comnmission a
report in writing sctting forth in detail the manner and form in
which it has complied with the order to cease and desist hereinbefore
set forth.
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Syllabus,

FEDERAL TRADE COMMISSION

v.

ESKAY HARRIS FEATURE FILM COMPANY,

COMPLAINT IN TI1IE MATTER OF THE ALLEGED VIOLATION OF SECTION 5 OF
AN ACT OF CONGRESS APPROVED SEPTEMBER 20, 1914,

Docket 741—October 17, 1922,
SYLLABUS.

Where a corporation engaged in the business of buying, selling and leasing
nmotion picture films, )

(a) Purchased, slightly altered, and retitled a picture made up in large part
of film froin a production which as * Your Obedient Servant” had been
widely exhibited to the public, and so advertised, offered and leased the
same without clearly Indicating that said photoplay had already been
exhibited under another title;

(b) Used as n new title therefor the name “ Black DBeauty,” the fact belng
that the story therein set forth was not that of the famous novel of that
name, and that a competitor was already engaged in the preparation of a so-
called superproduction faithfully portraying the story of “ Dlack Beauty”
(a fact well known in the trade and motion picture industry), had glven
said production said title, and had at large expense extensively adver-
tised the same;

(c) Used as advertlsing matter in connection therewith letters, lithographie
posters, heralds, booklets, etc., which had a capacity and tendency to, and
did, cause exhibitors and the motlon picture theater golng public to believe
that said rebuilt photoplay had been made or produced by,it, and had
never theretofore becn distributed or exhibited under any other name;

(d) In connection with the lease and distribution of said rebuilt photoplay,

prominently featured in its letters and advertising matter the name of the

author of the novel *Black DBeauty” and styled its production “An

American adaptation of the world famous autoblography of a horse,”

with the effect of deceiving and misleading the trade and motion picture

theater going public into {he erroneous belief that said photoplay set forth
the story thereof, and that its photoplay and that of sald competitor were
one and the same, and of thereby enabling it to approprlate the advertising

values created by said competitor; and .

Advertised in a trade publication of general circulation that it controlled

the motlon picture rights and title in the name “Black Beauty” and

would prosecute any Infringement to the full extent of the law, and so
notified sald competitor, which had Itself theretofore registered in the

Copyright Office the title so claimed; the fact being that sald corporation

had never registered such a claim, had no such rights as asserted, insti-

tuted no such threatened suits, and advertised and circulated such warning
notice to unduly hinder said competitor In the lease and distributlon of its
aforesaid superproduction:

Held, That such practices, under the circumstances set forth, constituted unfalr
methods of competition,

(e

—
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The Federal Trade Commission, having reason to believe from
a preliminary investigation made by it that Eskay Harris Feature
Film Company, hereinafter referred to as respondent, has been and
is using unfair methods of competition in violation of the provisions
of Section 5 of an Act of Congress, approved September 26, 1914,
entitled, “An Act to create a IFederal Trade Commission, to define
its powers and duties, and for other purposes,” and it appearing
that a proceeding by it in respect thereof would be to the interest
of the public, issues this complaint, stating its charges in that re-
spect on information and belief as follows:

Paracrarir 1. That the respondent is a corporation organized and
existing under the Jaws of the State of New York, with its principal
place of business at New York City, in said State.

Par. 2. That respondent is engaged in the business of producing
moving picture films, purchasing, leasing and reissuing moving pic-
ture films made by others and selling or leasing such films for use
in moving picture theatres and other public places in various States
of the United States, and causes such films, when sold or leased, to
be transported to the purchasers or lessees thereof, from the State
of New York, through and into other States of the United States,
and carries on such business in direct, active competition with other
persons, partnerships and corporations similarly engaged.

Par. 3. That respondent in the course of its business, as described
in Paragraph Two hereof, on July 27, 1920, closed negotiations,
which had been begun in February 1920, with the owner thereof, for
five positive prints of a moving picture film entitled “ Your Obedient
Servant,” each in three reels of aggregate length of about 2,656 feet,
which prints were delivered to respondent on September 13, 1920;
this film had been produced by Thos. A, Edison Co. inc., copyrighted
and released on or about September 2Q, 1917, and thereafter exten-
sively exhibited in moving picture theaters throughout the United
States under the said title “ Your Obedient Servant ” and such film
became well-known to patrons of moving picture theaters throughout
the United States; that such film was described in the certificate of
copyright registration, issued by the Copyright Office of the United
States, Library of Congress, as “A. drama suggested by Anna Sewell’s
story of ‘Black Beauty’; directed by, Edw. IL. Griffith. Photoplay
by Thos. A, Edison Co.inc. * * *;” that said film was and is not
a strict adaptation from said story, but is for the most part foreign
thereto.
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Par. 4. That after the acquisition of the prints of * Your Obedient
Servant,” as set out in Paragraph Three hereof, respondent made
additional scenes aggregating about 300 feet of film which were
added to the original material of said film “ Your Obedient Servant ”
end a number of its original subtitles and captions were deleted
and a larger number of subtitles and captions were added, same
having been selected from the book entitled “ Black Beauty” by
Anna Sewell, which added subtitles and captions covered about
1,000 feet of film, and the film as thus rebuilt was enlarged from
three reels to four reels and aggregated approximately 3,500 feet,
and the film as thus rebuilt by respondent was entitled “ Black
Beauty,” and was extensively advertised by respondent and offered
for exhibition purposes upon lease contracts to proprietors of moving
picture theatres and other places of amusement under that title,
without clearly and distinctly showing to lessees and the patrons of
moving picture theatres that such film entitled “ Black Beauty ” was
an old film changed and re-issued under a new title as herein set out.

Par. 5. That prior to the acquisition by respondent of the film
“ Your Obedient Servant ” as set out in Paragraph Three hereof, the
Vitagraph Company of America was having prepared a scenario
based on the novel by Anna Sewell, entitled ¢ Black Beauty,” which
scenario was completed on July 17, 1920, and immediately thereafter
said Vitagraph Company announced that it was about to produce
& moving picture entitled * Black Beauty ” embodying such scenario,
and thereupon inaugurated an extensive advertising and publicity
campaign with the view of acquainting the proprietors and patrons
of moving picture theaters with said film and creating a great de-
mand therefor, which film was completed in December, 1920; that
said Vitagraph Company is one of the pioneers in the production
and leasing of moving picture films, and for a number of years has
carried on an extensive business, causing films to be transported to
the purchasers or lessees thereof, from the States of New York and
California, through and into various other States of the United
States and foreign countries.

Par. 6. That the adoption by respondent of the title “ Black
Beauty ” for the film reconstructed by it from the old film entitled
“ Your Obedient Servant,” as set out in Paragraph Four hereof, was
calculated to and has enabled respondent to wrongfully utilize and
appropriate the value created by the said advertising and publicity
campaign carried on by said Vitagraph Company for its said film
“ Black Beauty ”; and in thus utilizing it, to

(@) deceive the motion picture distributors, exhibitors and theatre
Patrons by making them believe that respondent’s said reconstructed
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film was and is the same film as that of the same name made by the
Vitagraph Company as aforesaid; and .

(b) deceive the motion picture distributors, exhibitors and theatre
patrons by making them believe that respondent’s said reconstructed
film was and is a strict adaptation from Anna Sewell’s said story
entitled “ Black Beauty,” whereas the same did not strictly or sub-
stantially follow said story, but was for the most part foreign
thereto; that respondent in order further wrongfully to utilize the
value of the advertising done by said Vitagraph Company, and in
order to intimidate distributors and exhibitors of motion picture
films and cause them to refuse to advertise, sell, distribute or produce
the release of said film when issued by the Vitagraph Company,
published in various trade journals an advertisement containing a
statement to the effect that it controls the motion picture rights and
title of “ Black Beauty,” and will prosecute any infringement to the
full extent of the law, and a warning is given that anyone showing a
motion picture entitled “ Black Beauty ” without respondent’s per-
mission does so at his own risk; whereas respondent did not control
the motion picture rights and title of the name “ Black Beauty,” but
published the said notice for the purpose of intimidating distributors
of motion picture films and causing them to refuse to advertise the
forthcoming release of said film, made by the Vitagraph Company,
or to distribute it when released.

Par. 7. That by reason of the facts recited, the respondent is using
an unfair method of competition in commerce, within the intent and
meaning of Section 5 of an Act of Congress, entitled, “An Act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes,” approved September 26, 1914.

REPORT, FINDINGS AS TO THE FACTS, AND ORDER.

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes,” the
Federal Trade Commission issued and served a complaint upon the
respondent, Eskay Harris Feature Film Company, charging it with
the use of unfair methods of competition in commerce in violation
of the provisions of said Act. The respondent, Eskay Ilarris
Feature Film Company, entered its appearance by its attorneys,
O’Brien, Malevinsky & Driscoll, and having filed its answer herein,
hearings were had and evidence was thereupon introduced in support
of the complaint and the answer before an examiner of the Federal
Trade Commission theretofore duly appointed, and thereupon this
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proceeding came on for final hearing and the Commission having
heard argument of counsel and having duly considered the record,
and being now fully advised in the premises, makes this its findings
as to the facts and conclusion:

FINDINGS AS TO THE FACTS.

Paracrapr 1. That the respondent, Eskay Harris Feature Film
Company, is a corporation organized under the laws of the State of
New York in the year 1915 with an authorized capital stock of
$200,000 of which $71,000 has been issued, with its principal office
and place of business located at 126 West 46th Street in the city and
state of New York, and is engaged in the business of dealing in mo-
tion picture films. That its said business is confined almost entirely
to purchasing or leasing motion picture films made by others and
then selling or leasing the same to exhibitors both theatrical and
non-theatrical, located throughout the various states of the United
States, and in the conduct of such business respondent causes these
films to be transported by common carriers from the makers thereof
through different states of the United States in and to the city and
state of New York where they are so leased to exhibitors and then
transported by common carriers from the city and state of New York
through, to and into other states of the United States, and there is
continuously and has been at all times hereinafter mentioned a con-
stant current of trade and commerce in such motion picture films
between and among the soveral states of the United States, and
more particularly from different states of the United States, in and
to the city and state of New York and therefrom through and into
other states of the United States, and the respondent so conducts
and carries on its business in direct competition with other persons,
firms and corporations similarly engaged including the Vitagraph
Company of America.

Par. 2, That the Vitagraph Company of America is a corporation
organized under the laws of the state of New York with its prin-
cipal office in the city of Brooklyn, New York, with an authorized
capital stock of $24,000,000 of which there has been issued 3,250,000
preferred and 8,250,000 common, and is engaged in the business of
producing, distributing and leasing motion picture films. That in
the conduct of its business the Vitagraph Company of America owns
and operates studios located in the cities of Los Angeles, state of
California, and Brooklyn, state of New York, where it makes and
produces motion picture films by photographing upon celluloid film
scenes which when projected through a machine upon a screen de-
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picts what is known as a motion picture, and in the making of these
films large quantities of unexposed celluloid film from which the
negative print is made are shipped from Rochester, state of New
York, to these studios and the negative prints are then shipped and
transported to the laboratory located in Brooklyn, New York, where
the positive prints are produced; and in the photographing of the
scenes in its studios the corporation employs numerous actors,
actresses, directors, continuity and title writers, camera men and
designers and other ‘artists and artisans who are assembled from
different states of the United States, and also causes a large amount
of scenery, paraphernalia, costumes and similar stage properties to
be moved and transported from different states in and to such state
where the same are used in connection with the production of these
films; that the corporation from its principal office in the city of
Brooklyn, New York, makes and enters into contracts or leases for
the exhibition of the positive prints with exhibitors throughout the
United States and foreign countries by correspondence and through
traveling salesmen and its branch oflices, and after these positive
prints are produced in the laboratories it causes them to be moved
and transported by common carriers to its branch offices or exchanges
and from there to theaters in the principal cities and towns of the
United States and Canada where they are displayed and exhibited
to the public after which they are moved and transported to other
theaters in different states and countries for exhibition; and there
is continuously and has been at all times herein mentioned a constant
current of trade and commerce in such motion picture films between
and among the several states of the United States and foreign coun.
tries, and more particularly from different states of the United
States through other states in and to the city of Brooklyn, state of
New York, and the city of Los Angeles, state of California, and
therefrom through and into other states of the United States and
foreign countries.

Par. 3. That in the year 1917 the Thomas A, Edison, Inc., a cor-
poration of Orange, New Jersey, produced a certain motion picture
photoplay which it named and titled Your Obedient Servant, regis-
tering such name in the copyright office of the United States of Amer-
ica on the 20th day of September, 1917, and thercafter this picture
was shown and exhibited under and by such name and title in ap-
proximately 5,000 theaters located throughout all the different States
of the United States, and in the year 1918, said Thomas A. Edison,
Inc., sold the negative of said motion picture photoplay to one George
Kleine, of Chicago, Illinois, who continued to distribute prints of
the same to exhibitors generally throughout the United States, who,
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in turn, exhibited the picture to the public, and neither said Thomas
A. Edison, Inc., or the said George Kleine, or any exhibitor who
leased from them ever used any name or title in connection with
such other than that of Your Obedient Servant. That the aforesaid
motion picture photoplay depicts and portrays a drama during
the period of the Civil War in thé United States in which a horse
is featured and such photoplay was suggested by the story of Black
Beauty which is an autobiography of a horse written about forty
years ago by Anna Sewell, an English authoress, and which has been
extensively read and both the story and the name of Black Beauty
have become and are well and favorably known to the American
public. The said photoplay, Your Obedient Servant, does not depict
or portray the scenes, episodes, incidents or characters set out in the
Sewell Book other than that a horse named Black Beauty is cast
to take a leading and prominent part therein, and the story in the
photoplay Your Obedient Servant is not the Anna Sewell story of
Black Beauty and none of the subtitles appearing in such photoplay
are taken from the book written by Anna Sewell.

Par. 4. That in the year 1918 Samuel Kantrowich, the aforesaid
President, Treasurer and General Manager of the respondent cor-
poration saw the photoplay Your Obedient Servant at a public ex-
hibition at Jersey City, New Jersey, under and by such name and
thereafter, to wit, on or about July 12, 1920, requested the Photo
Products Export Company, the New York representative of said
George Kleine, for a showing of the same, and shortly after July
21, 1920, the Picture was screened for him, and on August 19, 1920,
the said Kantrowich, acting for and on behalf of the respondent
corporation ordered five positive prints of the same at.and for an
agreed price of $863.20, and on September 13, 1920, the Photo Prod-
ucts Export Company received these prints from Chicago and there-
after delivered them to the said respondent. That the negotiations
for the sale of these five prints were entered into by and between
Frank A. Tichenor, president of said Photo Products Export Com-
pany and the said Kantrowich, between whom it was mutually under-
stood and agreed as one of the conditions of the sale that the re-

spondent should use the prints for non-theatrical purposes only and
that the respondent paid the purchase price of $863.20 on the 21st

day of September, 1920, and thereafter claimed and asserted the
right to and did use such prints for theatrical purposes,

Par. 5. That after the five prints of the picture, Your Obedient
Servant, had been delivered on September 13, 1920, as aforesaid, the
respondent made minor,changes in the wording and phraseology of
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the fifty-three subtitles in such picture and added thereto sixteen
new subtitles, seven of which were taken from the Anna Sewell book
of Black Beauty, and also added scenes of a mare and colt taken in
a meadow at Ossining, New York, and of animals taken at a farm
near Mt. Kisco, New York, and approximately 20 feet of film depict-
ing a race horse scene. That this added film was approximately 900
feet, 700 feet of which consisted of subtitles and 200 feet of scenes.
That the original motion picture photoplay Your Obedient Servant
was in three reels of approximately 2,400 feet in length and the
picture was thus enlarged by respondent to four reels aggregating
approximately 3,500 feet, and to this rebuilt photoplay the respond-
ent gave the name of Black Beauty and proceeded to advertise,
lease and offer to lease the same in commerce aforesaid under and
by such name and title to exhibitors both theatrical and non-theatri-
cal generally throughout the United States without clearly, dis-
tinctly, definitely and unmistakably showing or stating that such
rebuilt picture had been formerly released and exhibited to the
public under the name and title of Your Obedient Servant, and the
advertising matter which included letters, lithographic posters, her-
alds, booklets, newspaper advertisements and slides, used by the
respondent in so offering and holding out its said rebuilt picture
to the trade and general public as aforesaid had the capacity and the
_ tendency to and did cause exhibitors and the motion picture theatre
going public to believe that this rebuilt motion picture photoplay
was one which had been made or produced by the respondent and
never theretofore distributed or exhibited under any name or title
other than Black Deauty.

Par, 6. That in November, 1919, the Vitagraph Company of
America decided to produce a motion picture photoplay entitled
Black Beauty which would faithfully and truly depict and portray
Anna Sewell’s story of a lhorse and in the winter of 1919 sent an
announcement to this eflect by means of news items to approximately
2,500 newspapers of general circulation throughout the United
States. That the continuity of said photoplay was finished in Jan-
uary, 1920, whereupon the preliminary work of the production com-
menced. On July 12, 1920, the first scenes were photographed in its
studio at Los Angeles, California, the last scenes being taken on
December 4, 1920, and on January 5, 1921, the picture was released
for exhibition and thereafter shown in more than 1,500 motion pic-
ture theatres throughout the United States. That this photoplay is
composed of two stories, to wit, a melodrama interwoven with the
asutobiography of a horse and all of the principal characters, scenes,
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incidents and episodes of the book Black Beauty by Anna Sewell are
faithfully, truly and correctly depicted and portrayed therein.
That said photoplay is what is known in the industry as a superpro-
duction being in six reels of approximately 1,000 feet per reel, and in
so producing such picture the Vitagraph Company of America ex-
pended and paid out the sum of $209,000.01 of which amount
$57,557.65 was expended for advertising purposes.

Par. 7. That in the spring of 1920 said Vitagraph Company sent
circulars announcing its forthcoming production to all the humane
societies throughout the United States and caused to be inserted
a similar announcement in the Motion Picture News, a trade paper
with a general circulation throughout the motion picture industry,
in its issue of August 7, 1920, which issue was released to the trade
and the public on Friday, July 30, 1920; thereafter said Vitagraph
Company caused to be inserted other announcements of its forth-
coming production which appeared in this and similar trade papers
every week throughout the months of August, September, October
and November, 1920, and the fact that the said Vitagraph Company
was producing a photoplay entitled Black Beauty was well known
in the trade and motion picture industry during the months of July,
August, September and October of 1920. That after the completion
of its said motion picture photoplay, to wit, on the 24th day of
January, 1921, the Vitagraph Company of America registered in the
copyright office of the United States of America a claim to copy-
right its said picture registering the same under the name of Black
Beauty, *

Par. 8. That the respondent caused to be inserted a paid adver-
tisement in the issue of December 22, 1920, of Wid’s Daily, a trade
paper published daily with a general circulation throughout the mo-
tion picture industry in the words and figures as follows, to wit:

WARNING.

Anyone showing a motion
plicture entitlied
“DBrack Bravry”
without our permlissfon
DOES 80 AT THEIR OWN RISK,
We control the motion plcture
rights and title of the name of
“ Black Deauty” and will pros-
ecute any infringement to the
full extent of the law.
Esgay IIarsis FEATURE Firm Co., INC.
126 West 46th St., N. Y. C.
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and thereafter the respondent sent copies of this Warning by regis-
tered mail to the managers of the twenty-four branch offices of the
Vitagraph Company of America located throughout the United
States. That the respondent never registered in the copyright office
of the United States of America a claim to copyright its motion
picture photoplay rebuilt from that of Your Obedient Servant as
aforesaid, and did not control “the motion picture rights and title
of the name of ‘ Black DBeauty’” and has not instituted any suit
at law or in equity for any alleged infringement; that such warning
notice was so advertised and circulated to unduly hinder the Vita-
graph Company of America in the leasing and distribution in com-
merce as aforesaid of its superproduction entitled and named Black
Beauty.

Par. 9. That the respondent in leasing and distributing its rebuilt
motion picture photoplay in commerce as aforesaid in its letters and
advertising matter, in addition to titling and naming said photo-
play as Black Deauty, had prominently featured the name Anna
Sewell and has styled its photoplay as “An American adaptation of
the world famous autobiography of a horse.” That such letters and
advertising matter had the capacity and the tendency to and did
deceive and mislead the trade and motion picture .theater going
public into the erroneous belief that such photoplay depicted and
portrayed the characters, scenes, incidents and episodes appearing
in the book of Anna Sewell entitled Black Beauty, and misled the
trade and motion picture theater going public into the erroneous
belief that respondent’s photoplay and that of the Vitagraph Com-
pany of America were one and the same, thereby enabling the re-
spondent to appropriate the advertising values created by the exten-
sive campaign carried on by the Vitagraph Company of America in
advertising its photoplay Black Beauty.

CONCLUSION.

That the methods of competition set forth in the foregoing find-
ings as to the facts on each and all thereof, under the circumstances
therein set forth, constitute unfair methods of competition in inter-
state commerce in violation of the provisions of Section 5 of the
Federal Trade Commission Act, approved September 26, 1914, en-
titled “An Act to create a Federal Trade Commission, to define its
powers and duties, and for other purposes.”
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ORDER TO CEASE AND DESIST,

This proceeding having been heard by the Federal Trade Commis-
sion upon the pleadings, and the testimony and evidence received by
an Examiner duly appointed by the Commission and the argument
of counsel for the Commission and brief of the respondent, and the
Commission having made its findings as to the facts and its con-
clusion that the respondent has violated the provisions of an Act of
Congress approved September 26, 1914, entitled “An Act to create a
Federal Trade Commission, to define its powers and duties, and for
other purposes,” which said report is hereby referred to and made a
part hereof, now, therefore:

It is ordered, That the respondent, Eskay Iarris Feature Film
(Company, its agents, representatives and employees cease and desist
from directly or indirectly;

1. Procuring motion picture photoplays which have been exhibited
to the public under and by given titles and changing such titles and
advertising, selling, leasing, or offering to sell or lease the films de-
picting such retitled photoplays unless the fact that such photoplays
have been formerly exhibited under other titles be stated and set
forth in the photoplay itself and in any and all advertising and
publicity matter used in connection therewith in letters and type
equal in size and-prominence to those used in displaying the new
title.

2. From using the words “ Black Beauty” standing alone or in
conjunction with other words as a title for or an identification of
the film depicting in whole or in part the photoplay produced in
1917 by Thomas A. Edison, Inc., titled “ Your Obedient Servant?”
or in any lantern slides, posters, heralds, booklets, or in any adver-
tising or publicity matter used in connection with such film.

3. Publishing or circulating any warning notice threatening to
bring suit against anyone showing a motion picture entitled “ Black
Beauty ? without the permission of the Iskay Harris Feature Film
Company and asserting that the motion picture rights and title to
the name of Black Beauty are controlled by said company.

It is further ordered, That the respondent, Eskay Harris Feature
Film Company, within thirty (30) days from the date of service of
this order upon it file with the Commission a report in writing set-
ting forth in detail the manner and form in which it has complied
with the order of the Commission herein set forth.
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FEDERAL TRADE COMMISSION

v

W. A. SHOFFNER AND L. I. YOUNG, PARTNERS, STYLING
THEMSELVES THE ALAMANCE HOSIERY MILLS.

COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION 5
OF AN ACT OF CONGRESS ATPROVED SEPTEMBER 26, 1014,

Docket 677—October 24, 1922,

SYLLABUS.

Where a firm engaged In the manufacture and sale of hoslery In competition
with concerns who either correctly branded, labeled, and advertised their
products with reference to composition or failed to brand, label, and ad-
vertise the same at all in that respect; branded, labeled, advertised, and
sold hosiery composed entirely of mercerized cotton as “American Silk”;
thereby misleading a substantial part of the purchasing public into be-
lieving sald goods to be composed entirely of sllk:

Held, That such branding, labeling, advertising, and sales, under the circum-
stances set forth, constituted unfair methods of competition.

COMPLAINT. .

The Federal Trade Commission, having reason to believe from a
preliminary investigation made by it that W. A. Shoffner and L. I,
Young, partners styling themselves the Alamance Iosiery Mills,
hereinafter referred to as the respondents, have been and are using
unfair methods of competition in violation of the provisions of Sec-
tion 5 of an Act of Congress approved September 26, 1914, entitled,
“ An Act to create & Federal Trade Commission, to define its powers
and duties, and for other purposes,” and it appearing that a pro-
ceeding by it in respect thereof would be to the interest of the public,
issues this complaint, stating its charges in this respect on information
and belief as follows:

Paracrarir 1. That the respondents are engaged at Burlington,
N. C,, in the business of manufacturing and selling hosiery, which
product is sold to jobbers in various States outside of the State of
North Carolina, and respondents cause the hosiery manufactured by
them to be transported to the purchasers thereof, from the State of
North Carolina through and into various other States of the United
States; that in the conduct of such business respondents are in direct
active competition with other persons, partnerships, and corporations
similarly engaged.

Par. 2. That respondents in the course of their business, as de-
scribed in paragraph 1 hereof, place upon hosiery sold by them, and
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upon the boxes containing same, false and deceptive labels, in that
such labels are calculated to and do create in the minds of the pur-
chasing public, the mistaken belief that such hosiery is made of ma-
terials of better and more expensive grades or qualities than those of
which such hosiery is in fact made; that among such false and decep-
tive labels, so used by respondents, are labels containing the words
“ American Silk,” which labels are placed upon hosiery which con-
tain no genuine silk, and on the boxes containing such hosiery.

Par. 3. That by reason of the facts recited, the Tespondents are
using an unfair method of competition in commerce, within the
intent and meaning of Section 5 of an Act of Congress entitled, “ An
Act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes,” approved September 26, 1914,

REPORT, FINDINGS AS TO THE FACTS, AND ORDER.

Pursuant to the provisions of an Act of Congress approved
September 26, 1914, the Federal Trade Commission issued and served
2 complaint upon the respondents, W. A. Shoffner and L. I. Young,
partners, styling themselves the Alamance Hosiery Mills, charging
them with the use of unfair methods of competition in commerce, in
violation of the provisions of said Act.

The respondents having entered their appearance in their own
proper person and filed their answer herein, admitting all the al-
legations of the complaint and each count and paragraph thereof,
and having made, executed, and filed an agreed statement of facts,
in which it is stipulated and agreed by the respondents that the
Federal Trade Commission shall take such agreed statements of facts
as the facts in this case and in lieu of testimony, and proceed forth-
with with such agreed statement of facts to make its findings as to
the facts and such order as it may deem proper to enter therein
without the introduction of testimony or the presentation of
argument in support of same, and the IFederal Trade Commission,
having duly considered the record and being now fully advised in
the premises, makes this its report stating its findings as to the
facts and conclusion:

FINDINGS AS TO THE FACTS,

Paracrary 1. That the respondents, W. A, Shoffner and L. 1.
Young, constitute a partnership and carry on business at Burlington,
N. C,, under the firm name and style of the Alamance Iosiery Mills.

Pag. 2. That the respondents are engaged in the business of manu-
facturing and selling, in the State of North Carolina and in other
States of the United States, hosiery and in causing same to be
shipped and transported from the State of North Carolina through
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and into other States of the United States pursuant to such sales
in competition with other copartnerships, corporations, and in-
dividuals engaged in similar commerce between and among the
States of the United States, and that there has been and is con-
tinuously a current of trade to and from the said respondents in said
hosiery among and between the States of the United States.

Par. 3. That prior to April 1, 1920, the respondents in the conduct
of their business, as described in paragraph 2 above, sold and shipped
hosiery made entirely of mercerized cotton, which it labeled, adver-
tised, and branded, and distributed in packages or containers which
it labeled, advertised, and branded “ American Silk.” That dealers
purchasing this hosiery from respondents or respondents’ customers,
labeled, advertised, and branded, and in packages or containers
labeled, advertised, and branded as aforesaid, offer and sell it so
labeled to the general purchasing public. That neither the said
hosiery, nor the boxes nor packages containing it are labeled, ad-
vertised or branded with any other word or words to indicate the
kind or grade of materials entering into the manufacture of said
hosiery.

Par. 4. That the term “ American Silk,” when applied to hosiery
without any other word or words descriptive of the kind or grade
of materials, signifies and is understood by a substantial part of
the purchasing public to mean hosiery which contains material de-
rived from the cocoon of the silkworm.

Par. 5. That many of respondents’ competitors in the selling of
hosiery are engaged in interstate commerce selling and shipping
their goods from one State into another. That a number of such
competitors have sold and shipped, and now sell and ship in com-
merce between the States, hosiery which is made entirely of silk,
which hosiery and the packages or containers of which are labeled,
advertised, and branded “ Silk.”

Par, 6. That a number of respondents’ competitors, engaged in
interstate commerce as aforesaid, have sold and shipped, and now sell
and ship, hosiery which is made entirely of mercerized cotton, which
hosiery and the packages or containers for which are labeled, adver-
tised, and branded with no word or words descriptive of the ma-
terial entering into the manufacture of said hosiery. That a num-
ber of respondents’ competitors in interstate commerce as aforesaid
have sold and shipped, and now sell and ship, hosiery made entirely
of mercerized cotton, which hosiery and the packages or containers
of which are labeled, advertised, and branded with no word or.
words descriptive of the material except “ Cotton” or “ Mercerized
Cotton.”
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Par, 7. The labels or brands under which the respondents sell,
advertise, and ship hosiery as set forth in the foregoing findings
tend to and do mislead and deceive a substantial part of the pur-
chasing public as to the composition of materials of said hosiery;
said labels or brands as so used by respondents cause said hosiery
to compete unfairly with goods of their competitors in interstate
commerce who, as set forth in paragraphs 5 and 6 above, sell hosiery
made entirely of silk or mercerized cotton, or hosiery made wholly
or in part of other materials than those named, labeled and branded
so as to indicate the true composition thereof, or not labeled or
branded by any words descriptive of the composition thereof.

CONCLUSION.

The practices of the said respondents, under the conditions and
circumstances described in the foregoing findings, are unfair meth-
ods of competition in interstate commerce and constitute a violation
of the Act of Congress approved September 26, 1914, entitled, “An
Act to create a I'ederal Trade Commission, to define its powers and
duties, and for other purposes.”

ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Com-
mission, upon the complaint of the Commission, the answer of the
respondents, and the statement of facts agreed upon by the respon-
dents and counsel for the Commission, and the Commission having
made its findings as to the facts with its conclusion, that the re-
spondents have violated the provisions of the Act of Congress ap-
proved September 26, 1914, entitled “An Act to crcate a Federal
Trade Commission, to define its powers and duties, and for other
purposes,” ,

It i3 now ordered, That the respondents, W. A. Shoffner and L.
L. Young, partners, styling themselves the Alamance Hosiery Mills,
and their officers, agents, representatives, servants and employees,
cease and desist from directly or indirectly:

1. Using as labels or brands on hosiery sold by them, or on the
containers thereof, or in advertisements thereof, the word “ silk,” or
any modification thereof, (1) unless the hosiery on which it is used is
made entirely of the silk of the silkworm, or (2) unless, where the
, hosiery is made partly of silk, it is accompanied by a word or words
aptly and truthfully describing the other material or materials of
which such hosiery is in part composed.

Respondents are further ordered, To file a report in writing with
the Commission sixty (60) days from notice hereof, stating in de-
tail the manner in which this order has been complied with and con-
formed to,
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FEDERAL TRADE COMMISSION
V.

HANCOCK XNITTING MILLS.

COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION §
OF AN ACT OF CONGRESS APPROVED EEPTEMBER 26, 1914,

Docket 680—October 24, 1922,

SYLLABUS,

Where a corporation engaged in the manufacture and sale of holsery in com-
petition with concerns who either correctly branded, labeled and adver-
tised their products with reference to composition or failed to brand,
label and advertise the same at all in that respect; branded, labeled, ad-
vertised and sold hoslery composed entirely of mercerized cotton as * Silk
Lisle,” *“ Best Silk Lisle,” and *Oriental Sylk"; thereby misleading a
substantial part of the purchasing public with reference to the composition
of said goods:

Ileld, That such branding, labeling, advertising and sales, under the ecircum-
stances set forth, constituted unfair methods of competition.

COMPLAINT.

The Federal Trade Commission, having reason to believe from a
preliminary investigation made by it that the Hancock Knitting
Mills, hereinafter referred to as the respondent, has been and'is using
unfair methods of competition in violation of the provisions of
Section 5 of an Act of Congress approved September 20, 1914,
entitled, “An Act to create a Federal Trade Commission, to define
its powers and duties, and for other purposes,” and it appearing that
a proceeding by it in respect thereof would be to the interest of the
public, issues this complaint, stating its charges in this respect on
information and belief as follows:

Paracrarir 1. That the respondent is a corporation organized and
existing under the laws of the State of Pennsylvania, with its prin-
cipal place of business in the City of Philadelphia in said State.

Par. 2. That respondent is engaged in the business of manufactur-
ing and selling hosiery at wholesale, and causes the commodities sold
by it to be transported to the purchasers thereof, from the State of
Pennsylvania, through and into other States of the United States,
and in the conduct of such business is in direct, active compctition
with other persons, partnerships and corporations similarly engaged.

Par. 3. That respondent, in the course of its business as described
in paragraph 2 hereof, places on hosiery sold by it, made wholly
of cotton, and upon the boxes in which such hosiery is eventually
offered for sale by the retail dealers to the purchasing public, the
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following, among other labels, viz.: “ Silk Lisle,” “ Best Silk Lisle”
and “Oriental Sylk,” and upon hosiery made of cotton and wool in
approximately equal parts, and upon the boxes in which such hosiery
is eventually offered for sale by the retail dealers, to the purchasing
public, the label “Men’s Cashmere Half Hose,” which labels are
false and misleading and are calculated to and do mislead and
deceive the purchasing public. )

Par. 4. That by reason of the facts recited, the respondent is
using an unfair method of competition.in commerce, within the
intent and meaning of Section 5 of an Act of Congress entitled, “An
Act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes,” approved September 26, 1914,

REPORT, FINDINGS AS TO THE FACTS, AND ORDER.

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, the Federal Trade Commission issued and served a
complaint upon the respondent, Hancock Knitting Mills, charging
it with the use of unfair methods of competition in commerce, in
violation of the provisions of said Act.

The respondent having entered its appearance in its own proper
person and filed its answer herein, admitting all the allegations of
the complaint and each count and paragraph thereof, and having
made, exccuted and filed an agrced statements of facts, in which
it is stipulated and agreed by the respondent that the Federal Trade
Commission shall take such agreed statement of facts as the facts in
this case and in lieu of testimony, and proceed forthwith with such
agreed statement of facts to make its findings as to the facts and such
order as it may deem proper to enter therein without the introduc-
tion of testimony or the presentation of argument in support of
same, and the Federal Trade Commission, having duly considered -
the record and being now fully advised in the premises, makes this
1ts report stating its findings as to the facts and conclusion:

FINDINGS AS TO THE FACTS,

Paracrarn 1. That the respondent, Hancock Knitting Mills, is a
corporation duly incorporated and doing business under and by
virtue of the laws of the state of Pennsylvania, with its principal
place of business in the City of Philadelphia, in said State.

Par. 2. That the respondent is engaged in the business of manu-
facturing and selling at wholesale, in the state of Pennsylvania and
in other states of the United States, hosiery, and in causing same to
be shipped and transported from the state of Pennsylvania through
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and into other states of the United States pursuant to such sales,
in competition with other corporations, copartnerships and individ-
uals engaged in similar commerce between and among the states of
the United States, and that there has been and is continuously a
current of trade to and from the said respondent in said hosiery
among and between the states of the United States.

Par. 3. That prior to April 1, 1920, the respondent in the conduct
of its business as described in paragraph two above, sold and shipped
hosiery, made entirely of mercerized cotton, which it labeled, adver-
tised and branded, and in packages or containers which it labeled,
advertised and branded “ Silk Lisle ”; that dealers purchasing this
hosiery from respondent or from respondent’s customers, labeled,
advertised and branded, or in packages or containers labeled, adver-
tised and branded as aforesaid, offer and sell it so labeled, advertised
and branded to the general purchasing public. That neither the said
hosiery nor the packages containing it were labeled, advertised or
branded with any other word or words to indicate the character, kind
or grade of material entering into the manufacture of said hosiery.

Par. 4. That prior to April 1, 1920, the respondent in the conduct
of its business as described in paragraph two above, sold and shipped
hosiery, made entirely of mercerized cotton, which it labeled, adver-
tised and branded, and in packages or containers which it labeled,
advertised and branded ¢ Best Silk Lisle.” That dealers purchasing
this hosiery from respondent or from respondent’s customers, labeled,
advertised and branded, or in packages advertised and branded as
aforesaid, offer and sell it so labeled, advertised and branded to
the general purchasing public. That neither the said hosiery nor the
packages containing it were labeled, advertised or branded with any
other word or words descriptive of the character, kind or grade of
material entering into the manufacture of said hosiery.

Par. 5. That prior to April 1, 1920, the respondent in the conduct
of its business as described in paragraph two above, sold and shipped
hosiery, made entirely of mercerized cotton, which it labeled, ad-
vertised and branded, and in packages or containers which it labeled,
advertised and branded “Oriental Sylk.” That dealers purchasing
this hosiery from respondent or from respondent’s customers, labeled,
advertised and branded, or in packages or containers labeled, ad-
vertised and branded as aforesaid, offer and sell it so labeled,
advertised and branded to the general purchasing public. That
neither the said hosiery nor the packages containing it were labeled,
advertised or branded with any other word or words descriptive of
the character, kind or grade of material entering into the manufac-
ture of said hosiery.
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Par. 6. That the terms “ Silk Lisle ” and “ Best Silk Lisle,” when
applied to hosiery without any other word or words descriptive of the
kind or grade of materials, signify and are understood by a sub-
stantial part of the purchasing public to mean hosiery which con-
tains some proportion of true silk. That the term “Oriental Sylk,”
when applied to hosiery without any other word or words descriptive
of the kind or grade of materials, signifies and is understood by a
substantial part of the purchasing public to mean hosiery which con-
tains material derived from the cocoon of the silk worm.

Par. 7. That many of respondent’s competitors in the selling of
hosiery are engaged in interstate commerce, selling and shipping
their goods from one state into another. That many such competi-
tors have sold and shipped and now sell and ship, in said commerce
between states, hosiery which is made entirely of silk, which hosiery
and the packages or containers of which are labeled, advertised and
branded “ Silk ”; that a number of such competitors have sold and
shipped and now sell and ship in commerce between the states,
hosiery, which hosiery is made entirely of twisted cotton yarns,
which hosiery and the packages or containers of which are labeled,
advertised, and branded “ Lisle.”

Par. 8. That a number of respondent’s competitors, engaged in
interstate commerce as aforesaid, have sold and shipped and now sell
and ship, hosiery, which is made entirely of cotton or mercerized
cotton and containing no silk, which hosiery and the packages or
containers of which are labeled, advertised and branded with no
other word or words descriptive of the material except “ Cotton * or
“ Mercerized Cotton,” or are labeled, advertised and branded with
no word or words descriptive of the material. That a number of
respondent’s competitors in interstate commerce as aforesaid have
sold and are now selling and shipping hosiery which is made of a
mixture of silk and cotton, which hosiery and the packages or con-
tainers of which are labeled, advertised and branded with the words
“8ilk and Cotton,” or with no word or words descriptive of the
Mmaterials.

Pax. 9. The labels or brands under which respondent sells, adver-
tises and ships hosiery, as set forth in the foregoing findings, tend to
and do mislead and deceive a substantial part of the purchasing
public as to the composition of materials of said hosiery; said labels
or brands as so used by respondent cause said hosiery to compete
unfairly with goods of its competitors in interstate commerce, who,
as set forth in paragraphs 7 and 8 above, sell hosiery made entirely
of silk or lisle; or hosiery made wholly or in part of other materials
than those named, and labeled or branded so as to indicate the true
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composition thereof, or not labeled or branded by any words descrip-
tive of the composition thereof.

CONCLUSION.

The practices of the said respondent, under the conditions and
circumstances described in the foregoing findings, are unfair meth-
ods of competition in interstate’ commerce, and constitute a violation
of the Act of Congress approved September 26, 1914, entitled “An
Act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes.”

ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Tiade Com-
mission, upon the complaint of the Commission, the answer of the
respondent, and the statement of facts agreed upon by the respondent
and counsel for the Commission, and the Commission having made
its findings as to the facts with its conclusion, that the respondent
has violated the provisions of the Act of Congress approved Septem-
ber 26, 1914, entitled “An Act to create a Federal Trade Commis-
sion, to define its powers and duties, and for other purposes,”

1t i3 now ordered, That the Respondent, Ilancock Knitting Mills,
its officers, agents, representatives, servants and employees, cease and
desist from directly or indirectly using as labels or brands on hosiery
sold by it, or on the containers thereof, or in advertisements thereof,
the words “ Silk,” or “ Sylk,” or any modification thereof, (1) unless
the hosiery on which it is used is made entirely of the silk of the
silk worm, or (2) unless where the hosiery is made partly of silk it
is accompanied by a word or words aptly and truthfully describing
the other material or materials of which such hosiery is in part
composed,

Respondent is further ordered, To file a report in writing with the
Commission sixty (60) days from notice hereof, stating in detail the
manner in which this order has been complied with and conformed to.

The Commission also made similar findings and order as of
October 24, 1922, in the case of Fidelity Knitting Mills (of Phila-
delphia, Pa., Docket 681), in which the facts involved appear to
have been identical or substantially identical with those in the pre-
ceding case,
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Complaint,

FEDERAL TRADE COMMISSION

.

JOHN F. MOORE, CLARENCE G. FISHER, EDWARD J.
MURPHY AND W. K. MATHEWS, PARTNERS, STYLING
THEMSELVES MOORE & FISHER.

COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION § OF
AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914,

Docket 687T—October 24, 1922,
SYLLABUS,

Where a firm engaged in the sale at wholesale of hosiery in competition with
concerns who elther correctly branded, labeled and advertised their products
with reference to composition or failed to brand, label and advertise the
same at all in that respect; sold hosiery composed of cotton and of silk,
hosiery composed of wool and cotton In about equal proportions, and
hosiery composed entirely of mercerized cotton, respectively branded and
labeled ** Pure Thread Silk,” “ Merino” or ‘ Cashmere,” and *Silk Lisle”;
thereby misleading a substantial part of the purchasing public with refer-
ence to the composition of said goods:

Held, That the sale of goods branded and labeled as above set forth, ccnstituted
an unfair method of competition.

COMPLAINT.

The Federal Trade Commission, having reason to believe from a
preliminary investigation made by it that John.T. Moore, Clarence
G. Fisher, Edward J. Murphy, and W. K. Mathews, partners styling
themselves Moore & Fisher, hereinafter referred to as respondents,
have been and are using unfair methods of competition in viplation
of the provisions of Sectlon 5 of an Act of Congress, approved Sep-
tember 26, 1914, entitled, “An Act to create a Federal Trade Commis-
sion, to define its powers and duties, and for other purposes,” and it
appearing that a proceeding by it in respect thereof would be to the
interest of the public, issues this complaint, stating its charges in
this respect on information and belief as follows:

Paracrarix 1. That respondents constitute a partnership and carry
on business at New York, N. Y., under the firm name and style of
Moore & Fisher, and are engaged in the business of selling hosiery
at wholesale, causing hosiery sold by them to be transported to the
purchasers thereof from the State of New York, through and into
other States of the United States, and carry on such business in di-
rect, active competition with other persons, partnerships and corpora-
tlons similarly engaged.

80044°—24—voL 5—17
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Par. 2. That the respondents in the course of their business as
described in paragraph 1 hereof, make use of certain false and de-
ceptive brands and labels which are placed upon hosiery sold by them
and upon the boxes containing such hosiery; that among such false
and deceptive labels are the following : Hosiery made of mixed cotton
and silk is labeled “ World’s Best Pure Thread Silk”; hosiery made
of silk and cotton so woven as to put the silk on the outside and
cotton on the inside is labeled “ Silk Plated ”; hosiery which contains
no silk is labeled “ Silk Lisle”; hosiery made of mixed cotton and
wool is branded “ Cashmere.” That the use of such labels as afore-
said is calculated to and does mislead and deceive the purchasing
public.

Pag. 3. That by reason of the facts recited, the respondents are
using an unfair method of competition in commerce, within the in-
tent and meaning of Section 5 of an Act of Congress entitled, “An Act
to create a IFederal Trade Commission, to define its powers and
duties, and for other purposes,” approved September 26, 1914.

REPORT, FINDINGS AS TO THE FACTS, AND ORDER.

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, the Federal Trade Commission issued and served a
complaint upon the respondents, John F. Moore, Clarence G. Fisher,
Edward J. Murphy and W. K. Mathews, partners, styling them-
selves Moore & FFisher, charging them with the use of unfair methods
of competition in commerce, in violation of the provisiong of said
Act.

The respondents having entered their appearance in their own
proper person and filed their answer herein, admitting all the allega-
tions of the complaint and each count and paragraph thereof, and
having made, executed, and filed an agreed statement of facts, in
which it is stipulated and agreed by the respondents that the Federal
Trade Commission shall take such agreed statement of facts as the
facts in this case and in lieu of testimony, and proceed forthwith
with such agreed statement of facts to make its findings as to the
facts and such order as it may deem proper to enter therein without
the introduction of testimony or the presentation of argument in
support of same, and the Federal Trade Commission, having duly
considered the record and being now fully advised in the premises,
makes this its report stating its findings as to the facts and con-
clusion; '
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FINDINGS A8 TO THE FACTS.

Paracrapm 1. That the respondents, John F. Moore, Clarence G.
Fisher, Edward J. Murphy and W. K. Mathews, constitute a part-
nership, and carry on business at New York, N. Y., under the firm
name and style of Moore & Fisher.

Par. 2. That the respondents are engaged in the business of pur-
chasing from manufacturers and selling to retailers in the State
of New York and in other States of the United States hosiery, and
in causing same to be shipped and transported from the State of
New York through and into other States of the United States, pur-
suant to such sales, in competition with other copartnerships, corpo-
rations, and individuals engaged in similar commerce between and
among the States of the United States, and that there has been and is
continuously a current of trade to and from said respondents in said
hosiery among and between the States of the United States.

Par. 3. That the respondents, prior to April 1, 1920, in the course
of their business as described in paragraph 2 above, sold and shipped
hosiery made of a proportion of material derived from the cocoon
of the silkworm, and cotton, which was labeled and branded, and
distributed in packages or containers which were labeled and
branded ¢ Pure Thread Silk”; sold and shipped hosiery made of
wool and cotton in about equal proportions which was labeled and
branded, and distributed in packages or containers labeled and
branded ¢ Merino” or * Cashmere ”; sold and shipped hosiery made
entirely of mercerized cotton which was labeled and branded, and
distributed in packages or containers labeled and branded “ Silk
Lisle.” That dealers purchasing these various kinds of hosiery,
labeled and branded, and in packages or containers labeled and
branded as aforesaid, offer and sell them so labeled to the general
purchasing public. That neither the said hosiery, nor the packages
or boxes containing it are labeled or branded with any other word or
words to indicate the character, kind or grade of material or mate-
- rials entering into the manufacture of said hosiery.

Par. 4. That the words “ Pure Thread Silk” when applied to
hosiery without any other word or words descriptive of the kind or
grade of material signifies and is understood by a substantial part of
the purchasing public to mean hosiery which is made entirely of
material derived from the cocoon of the silkworm. That the words
“Merino ” or “Cashmere” when applied to hosiery without any
other word or words descriptive of the kind or grade of material
signify and are understood by s substantial part of the purchasing
Public to mean hosiery which is made entirely of a high-grade wool;
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that the words “ Silk Lisle” when applied to hosiery without any
other word or words descriptive of the kind or grade of material
signify and are understood by a substantial part of the purchasing
public to mean hosiery which is made in part, at least, of material
derived from the cocoon of the silkworm.

Par. 5. That many of respondents’ competitors in selling hosiery
are engaged in interstate commerce, selling and shipping their goods
from one State into another. That a number of such competitors
have sold and shipped, and are now selling and shipping in said
commerce between the States, hosiery which is made of material de-
rived from the cocoon of the silkworm, which hosiery and the pack-
ages or containers of which are labeled, advertised, and branded
“ Pure Thread Silk.” That a number of such competitors have sold
and shipped, and now sell and ship in commerce between the States,
hosiery which is made entirely of a high-grade wool, which hosiery
and the packages or containers of which are labeled, advertised, and
branded “ Cashmere.” That a number of such competitors have sold
and shipped, and now sell and ship in commerce between the States,
hosiery which is made entirely of twisted cotton yarns, which hosiery
and the packages or containers are labeled, advertised, and branded
“ Lisle.”

Par. 6. That many of respondents’ competitors, engaged in inter-
state commerce as aforesaid, have sold and shipped, and now sell
and ship, hosiery which is made of a small proportion of the material
derived from the cocoon of the silkworm and cotton, which hosiery
and the packages or containers of which are labeled, advertised, and
branded with no other word or words descriptive of the material
except “Silk and Cotton,” or are labeled, advertised, and branded
with no word or words descriptive of the material. That many of
respondents’ competitors, engaged in interstate commerce, as afore-
said, have sold and shipped, and now sell and ship, hosiery which
is made of a small.proportion of material derived from the cocoon
of the silkworm and twisted cotton yarns, which hosiery and the
packages or confainers of which are labeled, advertised, and branded
with no other word or words descriptive of the material except ¢ Sillkk
and Lisle,” or are labeled, advertised, and branded with no word or
words descriptive of the material. That a number of respondents’
competitors, engaged in interstate commerce as aforesaid, have sold
and shipped, and now sell and ship, hosiery which is made of wool
and cotton in about equal proportions, which hosiery and the packages
or containers of which are labeled, advertised, and branded with no
other word or words descriptive of the material except “Wool and
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Cotton,” or are labeled, advertised, and branded with no word or
words descriptive of the material. That many of respondents’ com-
petitors, engaged in interstate commerce as aforesaid, have sold and
shipped, and now sell and ship, hosiery which is made entirely of
mercerized cotton, which hosiery and the packages or containers of
which are labeled, advertised, and branded with no other word or
words descriptive of the material except “Mercerized Cotton,” or are
labeled, advertised, and branded with no word or words descriptive
of the material.

Par. 7. The labels or brands under which the respondents sell,
advertise, and ship hoslery, as set forth in the foregoing findings,
tend to and do mislead and deceive a substantial part of the purchas-
ing public as to the composition of materials of said hosiery; said
labels or brands as so used by respondents cause said hosiery to com-
pete unfairly with goods of their competitors in interstate commerce,
who, as set forth in paragraphs 5 and 6 above, sell hosiery made en-
tirely of silk, cotton, cashmere, lisle or wool; or hosiery made wholly
or in part of other materials than those named, and labeled, or
branded so as to indicate the true composition thereof, or not labeled
or branded by any words descriptive of the composition thereof.

CONCLUSION.

The practices of the said respondents, under the conditions and
circumstances described in the foregoing findings, are unfair methods
of competition in interstate commerce and constitute a violation of
the Act of Congress approved September 26, 1914, entitled “An Act
to create a Federal Trade Commission, to define its powers and
duties, and for other purposes.”

ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commis-
sion upon the complaint of the Commission, the answer of the re-
spondents, and the statement of facts agreed upon by the respondents
and counsel for the Commission, and the Commission having made
its findings as to the facts with its cenclusion that the respondents
have violated the provisions of the Act of Congress approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes,”

It is now ordered, That the respondents, John F. Moore, Clarence
G. Fisher, Edward J. Murphy and W. K. Mathews, partners, styling
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themselves Moore & Fisher, and their officers, agents, representatives,
servants and employees cease and desist from directly or indirectly:

I. Using as labels or brands on hosiery sold by it, or on the con-
tainers thereof, the word “silk,” or any modification thereof, (1)
unless the hosiery on which it is used is made entirely of the silk
of the silkworm, or (2) unless, where the hosiery is made partly of
silk, it is accompanied by a word or words aptly and truthfully
describing the other material or naterials of which such hosiery is
in part composed.

II. Using as labels or brands on hosiery sold by it, or on the con-
tainers thereof, the words “ merino ” or “ cashmere,” (1) unless the
hosiery so labeled or branded be composed entirely of wool of a high
grade, or (2) unless, when the hosiery is composed partly of cash-
mere or merino wool, it is accompanied by a word or words aptly
and truthfully describing the other material or materials of which
the hosiery is in part composed. '

I1I. Using as labels or brands on hosiery sold by it, or on the con-
tainers thereof, the word “lisle,” (1) unless the hosiery so labeled
or branded be composed entirely of twisted cotton yarn, or (2)
unless, when the hosiery is composed partly of twisted yarn, it is
accompanied by a word or words aptly and truthfully describing the
other material er materials of which the hosiery is in part composed.

Respondents are further ordered, To file a report in writing with
the Commission sixty (60) days from notice hereof, stating in detail
the manner in which this order has been complied with and con-
formed to.
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Complaint,

FEDERAL TRADE COMMISSION

V.

P. E. ENNIS, DOING BUSINESS UNDER.THE NAME AND
STYLE OF PURE SILK HOSIERY MILLS.

COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION § OF
AN ACT OF CONGRESS APPROVED SEPTEMBER 20, 1914,

Docket 859—October 24, 1922,
SyLLABUS,

Where an individual, and his corporate successor, engaged in the purchase and
sale of hosiery, but neither owning nor operating any mills manufacturing
said product,

\2) Respectively adopted and used as a trade-name, the names * Pure Silk
Hoslery Mills,” and “ Pure Silk Hosiery Mills, Ine.,” and so carried on
their business; and

(b) Used letterheads, circulars, circular letters, pamphlets and advertisements
In publications of general clrculation, falsely setting forth, in effect, that
they were manufacturers of hoslery and that by reason of the direct sale
of hosfery by them from manufacturer to consumer, the public was enabled
to purchase for $5.50 three palrs of hose, which In the usual course of
trade from manufacturer, to wholesaler, to retailer, sold at $4.00 a pair;

With the capacity and tendency thereby to mlslead and decelve the purchasing
public by indueing numerous persons to purchase from them on the basis
of sald false representations, to the injury of manufacturers who did
in fact sell direct to the public, and of competing dealers who purchased
from the manufacturer and resold to the public:

Held, That such misleading adoption and use of trade-name, and such false and
misleading advertising, under the circumstances set forth, constituted
unfair methods of competition.

COMPLAINT.

The Federal Trade Commission, having reason to believe from a
Preliminary investigation made by it that P, E. Ennis, doing busi-
ness under the name and style Pure Silk ITosiery Mills, hereinafter
referred to as respondent, has been and now is using unfair methods
of competition in interstate commerce in violation of the provisions
of Section 5 of an Act of Congress approved September 26, 1914, en-
titled “ An Act to create a Federal Trade Commission, to define its
powers and duties, and for other purposes,” and it appearing to the
Commission that a proceeding by it in respect thereof would be of
interest to the public, issues this complaint, stating its charges in that
respect on information and belief, as follows:
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Paracrapir 1. That respondent is a resident of the City of Chicago,
State of Illinois and is engaged in selling hosiery in said city and
State and in other States, under the trade-name and style of Pure
Silk Hosiery Mills, as hereinafter more fully set out.

Par. 2. That on or about the 16th day of August, 1920, respondent
entered into a contract with Abraham Goodman, Jacob Goodman, La-
zure L. Goodman and W. L. Kobin, partners doing business under the
name and style “ Real Silk Hosiery Mills,” said partners all being
residents of the City of Indianapolis, Indiana, and there engaged in
the manufacture of men’s and women’s hosiery, by the terms of which
contract respondent became the agent of said partnership for the pur-
pose of selling, in the State of Illinois and other States of the United
States, silk hosiery manufactured by said partnership, said sales to be
made by agents of respondents through the personal solicitation of
customers and the orders secured by such solicitation to be filled by
said partnership by shipment from its mills in said City of Indian-
apolis, direct to the purchasers; that said partnership furnished to re-
spondent certain printed matter for use by respondent and his said
agents in and about the solicitation of* customers consisting, amongst
other things, of printed slips headed “ Suggestions ” which contained
instructions as to the use and care of silk hosiery, order blanks upon
which the customer’s order for hosiery was entered and salesmen’s
credential cards upon all of which appeared the name “Real Silk
Hosiery Mills”; that in conformity with the terms of said contract
respondent appointed a large number of agents, through whom he
solicited and obtained from large numbers of persons residing in
various States of the United States orders for silk hosiery manufac-
tured by aforesaid partnership, in and about which-solicitation said
agents made appropriate use of aforesaid printed matter; that all
orders for hosiery obtained by respondent in the manner above set
out were sent by him from the City of Chicago, State of Illinois, to
said partnership at the City of Indianapolis, State of Indiana, and
said partnership filled said orders by sending the hosiery therein
ordered from its mill and place of business in said City of Indian-
apolis into and through various States of the United States to the
purchasers thereof at their several places of residence in various
States of the United States.

Par. 3. That on or about the 2d day of April, 1921, aforesaid
contract was abrogated by the parties thereto whereupon respondent,
through his aforesaid agents, engaged in the sale of hosiery made
by manufacturers other than said partnership and conducted said
last named business under the name and style “Pure Silk Hosiery
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Mills” in a manner in all respects similar to the manner in which
he had theretofore sold the hosiery of said partnership and still so
engages in such new business; that in connection with his said new
business respondent furnished his aforesaid agents with certain
printed matter consisting among other things of printed slips headed
“ Helpful Hints” which contained instructions as to the use and
care of silk hosiery, order blanks upon which the consumer’s order
for hosiery was entered and salesmen’s credential cards all of which
bore the name “ Pure Silk Hosiery Mills,” and closely simulated in
language and form, the slips headed “ Suggestions,” the order blanlks
and salesmen’s credential cards, respectively, furnished by aforesaid
partnership and formerly used by respondent and his agents in and
about the sale of said partnership’s hosiery, as hereinbefore set out;
that in the solicitation of customers for said new business, respond-
ent’s said agents made use of said printed matter bearing the name
“ Pure Silk Hosiery Mills” in like manner as they had, in solicit-
ing sales for the hosiery manufactured by aforesaid partnership,
theretofore used the printed matter furnished by said partnership
as hereinbefore set out; that respondent has, ever since the commence-
ment of his said new business, continued to conduct the same in the
manner above sct out and still so conducts said new business and
therein has continuously been and now is in competition with all
persons, partnerships and corporations similarly and otherwise en-
gaged in the hosiery trade.

Par. 4. That the use by respondent of the name “ Pure Silk Ho-
siery Mills,” in the manner and under the circumstances hereinbefors
set out was and is calculated to create, and has the capacity and
tendency of creating, the belief amongst the persons solicited by
respondent in his aforesaid new business, that the “ Pure Silk Ho-
siery Mills ” is identical with the “ Real Silk Hosiery Mills ”; that
respondent has made no change in the source of supply of the hosiery
offered by him and that the same has been and still is the product
of the Real Silk ITosiery Mills, and of inducing the publie, including
customers of respondent who formerly purchased from him hosiery
manufactured by aforesaid partnership to purchase, as and for
hosiery made by said partnership, hosiery made by other manufac-
turers.

Par. 5. That respondent further, in the course of his .aforesaid
new business, falsely asserts and represents to prospective pur-
chasers through his aforesaid agents and by means of statements ap-
pearing in leaflets, circulars and other literature, that the Pure Silk
Hosiery Mills actually manufactures in its own mills the hosiery
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offered for sale and is therefore able to sell the same to the said
purchasers at mill prices and that said hosiery is dyed by the Pure
Silk Hosiery Mills in its own plant in order to make sure that said
hosiery shall be sanitary and non-poisonous, whereas in truth and
in fact there exists no Pure Silk IHosiery Mills except as a trade-
name under which respondent does business and respondent does not
manufacture or dye the hosiery sold by him as hereinbefore set out,
but buys such hosiery from the manufacturer thereof and resells the
same at a profit over and above the cost to him of such hosiery;
that said false representations have the capacity and tendency of
misleading and deceiving the public into the erroneous belief that the
Pure Silk Hosiery Mills is a business concern which operates a mill
or mills in which the hosiery offered for sale by respondent’s agents
is manufactured and dyed, that said concern is therefore able to sell
said hosiery to the ultimate consumer at wholesale price and at a
price substantially less than that usually demanded by the retailer
in the ordinary course of trade for like products of similar quality,
that said hosiery is dyed by said concern in its own plant whereby
the possibility of the use of unsanitary and poisonous dyes is elimi-
nated ; that by reason of the premises aforesaid false assertions tend
to induce the public to purchase the hosiery offered by respondent
in preference to hosiery of similar kind and quality oflered by retail
dealers.

Par. 6. That the use by respondent of the trade-name “Pure Silk
Hosiery Mills,” in the manner and under the circumstances herein-
before set out, constitutes an unfair method of competition in com-
merce, within the intent and meaning of Section 5 of an Act of Con-
gress entitled, “An Act to create a Federal Trade Commission, to
define its powers and duties, and for other purposes,” approved
September 26, 1914.

Par. 7. That the false assertions of respondent set out in Para-
graph Five hereof and the use of said assertions by respondent in
the manner and under the circumstances in said Paragraph set out,
constitute an unfair method of competition in commerce, within the
intent and meaning of Section 5 of an Act of Congress, entitled,
“An Act to create a Federal Trade Commission, to define its powers

_and duties, and for other purposes,” approved September 26, 1914.

REPORT, FINDINGS AS TO THE FACTS, AND ORDER.

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, the Federal Trade Commission issued and served o
complaint upon the respondent, P. E. Ennis, doing business under
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the name and style of Pure Silk Hosiery Mills, charging him with
unfair methods of competition in commerce, in violation of the
provisions of said Act.

The respondent, having entered his appearance by his attorneys,
McInerney & Power of Chicago, Illinois, and filed his answer herein,
denying certain allegations in the complaint and admitting others,
thereupon testimony of witnesses was submitted on behalf of the
Commission, and by the respondent, before Warren R. Choate, an
Examiner for the Federal Trade Commission, and it appearing that
said respondent in September, 1921, had caused to be organized under
the laws of the State of Illinois, a corporation under the name and
style of Pure Silk Hosiery Mills, Inc., to which corporation said
respondent had turned over the business and property theretofore
owned and carried on by him under the name and style of the Pure
Silk Hosiery Mills; it was thereupon stipulated that the complaint
in this proceeding should stand and be regarded as having been duly
issued and served upon the said Pure Silk Hosiery Mills, Inc., the
successor in business to the respondent, P. E. Ennis, doing business
under the name and style, Pure Silk Hosiery Mills, and the Federal
Trade Commission being now fully advised in the premises, and upon
consideration thereof, makes this its report, stating its findings as to
the facts and conclusion.

FINDINGS AS TO THE FACTS.

Paracrarmt 1. That the respondent, P. E. Ennis, a resident and
citizen of the State of Illinois, from April 2, 1921, to September 8,
1921, was engaged in the business of selling hosiery, with principal
place of business in Chicago, Illinois, and carried on such business
under the name and style of Pure Silk Hosiery Mills, causing hosiery
sold by him to be transported to the purchasers thereof from Chicago,
Illinois, through and into other States of the United States, and car-
ried on such business in direct active competition with other persons,
partnerships and corporations similarly engaged.

Par. 2. That on September 8, 1921, the respondent, P. E. Ennis,
caused to be organized under the laws of the State of Illinois, a cor-
poration under the name and style of Pure Silk Hosiery Mills, Inc.,
which corporation, immediately after its organization, took over the
business and property theretofore owned and carried on by P. E.
Ennis, doing business under the name and style of Pure Silk Hosiery
Mills, and became, and still is, the successor in business to the
respondent named in the complaint, and pursuant to the terms of
the stipulation hereinbefore referred to, said corporation, Pure Silk
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Hosiery Mills, Inc., will stand and be regarded as a respondent
Jierein; that said Pure Silk Hosiery Mills, Inc., since its organization,
has also caused hosiery sold by it to be transported to the purchasers
thereof from the State of Illinois, through and into other States of
the United States, and has carried on its said business in direct,
active competition with other persons, partnerships and corporations
similarly engaged.

Par. 3. That neither the respondent, P. E. Ennis, doing business
under the name and style of Pure Silk Hosiery Mills, nor the suc-
cessor in business, Pure Silk Hosiery Mills, Inc., owned or operated
any factory or mills in which hosiery was manufactured, at the time
of the taking of the testimony herein on March 8th and 9th, 1922, or
prior thereto, but the hosicry sold by them was purchased in whole-
sale quantities from the manufacturers thereof and then resold by
them to the public in due course of commerce among the several
States of the United States.

Par. 4. That the respondent named in the complaint herein, and
his successor in business, in the course of the business carried on by
them, have made use of letter-heads, circulars, circular letters,
pamphlets and advertisements in publications of general circulation,
which contained false and misleading statements to the eflect, among
other things, that respondents were manufacturers of hosiery and by
reason of the direct sale of hosiery by them, from manufacturer to
consumer, the public is thereby enabled to purchase for $5.50, three
pairs of hose, which, in the usual course of trade from manufacturer
to wholesaler, to retailer, to the public, such hosiery would sell for
$4.00 per pair.

Par. 5. That the use by the respondent, P. E. Ennis, of the word
“Mills” in the trade name, under which he carried on business prior
to September 8, 1921, and the word “ Mills” in the corporate name
of his successor in business, under the circumstances set out in
Paragraph Four hereof, was calculated to mislead and deceive the
purchasing public by inducing numerous persons to purchase hosiery
from respondents upon the erroncous belief that respondents were
manufacturers of hosiery and were selling their product at prices
substantially below those at which hosiery of like grade and quality
would sell in the usual course of trade from manufacturer to jobber,
to retailer, to the public; that such practices had the capacity and
tendency to injure manufacturers of hosiery who did in fact sell
their product direct to the public, as well as dealers who purchase
hosiery from the manufacturer and resell same to the public.
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That the acts and things done by the respondents, P. E. Ennis,
doing business under the name and style of Pure Silk Hosiery Mills
and his successor in business, the Pure Silk Hosiery Mills, Inc., as
set out in the above findings as to the facts, constitute an unfair
method of competition in interstate commerce, in violation of the
provisions of an Act of Congress approved September 26, 1914,
entitled, “An Act to create a Federal Trade Commission, to define its
powers and duties, and for other purposes.”

ORDER TO CEASE AND DESIST.,

The Federal Trade Commission having issued and served its com-
plaint herein, and the respondent, P. E. Ennis, doing business under
the name and style of Pure Silk Hosiery Mills, having entered his
appearance by his attorneys, McInerney & Power, and having filed
his answer, and testimony in support of the charges stated in the
complaint and on behalf of respondent having been submitted, and
it appearing that said respondent, in September, 1921, caused a cor-
poration to be organized under the laws of the State of Illinois,
under the name and style of Pure Silk Hosiery Mills, Inc., which
corporation became and is the successor in business to . E. Ennis,
doing business under the name and style of Pure Silk Hosiery Mills,
the respondent named in the complaint herein, and by stipulation
said corporation has been made a party-respondent herein, and the
Commission having made its report stating its findings as to the
facts and conclusion, that the respondent, P. E. Ennis, doing busi-
ness under the name and style of Pure Silk Hosiery Mills, and its
said successor in business, the Pure Silk Hosiery Mills, Inc., have vio-
lated the provisions of an Act of Congress approved September 26,
1914, entitled, “An Act to create a Federal Trade Commission, to
define its powers and duties, and for other purposes,” which said
report is hereby referred to and made a part hereof.

Now, therefore, it is ordered, That the respondents, P. E. Ennis,
doing business under the name and style of Pure Silk Hosiery Mills,
and his successor in business, the Pure Silk Hosiery Mills, Ine., and
each of them, cease and desist from carrying on the business of sell-
ing hosiery, in commerce among the several States of the United
States, under a trade name or corporate name which includes the
word “ Mills,” in combination with the words “ Pure Silk Hosiery,”
or words of like import, unless and until such respondents, or either
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of them, actually owns or operates a factory or mills in which hosiery
sold by them, or either of them, is manufactured.

It is further ordered, That the respondents, P. E. Ennis, doing
business under the name and style of Pure Silk Hosiery Mills and
the Pure Silk Hosiery Mills, Inc., within sixty days after the date
of the service upon them of this order, file with the Comnission their
reports in writing setting forth in detail the manner and form in
which they have complied with the order to cease and desist herein-
before set forth.
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Complaint,

FEDERAL TRADE COMMISSION

v.

C. II. PARKER COMPANY,

COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION 5 OF
AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914,

Docket 851—October 30, 1922,

SYLLABUS.

Where a corporation engaged in the manufacture and sale of paints and var-
nishes sent circular letters to the trade offering as * Navy Architectural
Spar and Interior Varnish™ a product not made for, used, or approved
by the Navy, but on the contrary rejected by it as not conforming to its
specifications:

Ifeld, That such false and misleading advertising, under the circumstances set
forth, constituted unfalr methods of competition.

COMPLAINT.

The Federal Trade Commission, having reason to believe from a
preliminary investigation made by it that the C. H. Parker Company,
hereinafter referred to as respondent, has been and is using unfair
methods of competition in interstate commerce, in violation of the
provisions of Section 5 of an Act of Congress, approved September
26, 1914, entitled, “An Act tg create a Federal Trade Commission,
to define its powers and duties, and for other purposes”, and it
appearing that a proceeding by it in respect thereof would be to the
interest of the public, issues this complaint, stating its charges in
that respect on information and belief as follows:

Paragrarn 1. That the respondent is a corporation organized
under the laws of the State of Indiana, with principal place of
business at Valparaiso in said State.

Par. 2. That respondent is engaged in the business of manufac-
turing and selling paints and varnishes, and causes commodities
sold by it to be transported to the purchasers thereof from the
State of Indiana, through and into other States of the United States,
and carries on its said business in direct, active competition with
other persons, partnerships and corporations similarly engaged.

Par. 8. That respondent in the course of its business as described
in Paragraph 2 hereof, on May 27, 1921, and on other dates,
mailed to dealers engaged in the sale of paints and varnishes,
throughout the several States of the United States, circular letters

J
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which contained the statement that respondent was sacrificing for
immediate sale 30,000 gallons of “ Navy Architectural Spar and
Interior Varnish”; that said statement was false, fraudulent and
misleading in that the product so offered for sale was not “ Navy Archi-
tectural Spar and Interior Varnish,” the fact being that the product
referred to and described in said circular letters, had been made by
respondent ostensibly under a contract with the Navy Department
of the United States, and had been rejected by said Department
because the product had not been made in conformity with the Gov-
ernment specifications set out in said contract, in that one of the
ingredients required by said specifications was spirits of turpentine,
but the product as furnished by respondent contained no spirits of
turpentine and did contain petroleum spirits which had been substi-
tuted by respondent for spirits of turpentine; that by reason of said
false, fraudulent and misleading statement in said circular letters
contained, the said dealers and the purchasing public were induced
to purchase said varnish in the belief that it had been procured from
the Government by respondent or manufactured in accordance with
Government specifications.

Par. 4. That by reason of the facts recited, the respondent is using
an unfair method of competition in commerce, within the intent
and meaning of Section 5 of an Act of Congress, entitled, “An Act
to create a Federal Trade Commission, to define its powers and
duties, and for other purposes,” approved September 26, 1914.

REPORT, FINDINGS AS TO THE FACTS, AND ORDER.

Pursuant to the provisions of an Act of Congress approved
September 26, 1914, entitled “An Act to create a Federal Trade
Commission, to define its powers and duties, and for other pur-
poses,” the FFederal Trade Commission issued and served a complaint
upon the respondent, C. II. Parker Company, charging it with unfair
methods of competition in commerce, in violation of the provisions
of said Act.

The respondent having entered its appearance in person and
formal hearings having been had before George McCorkle, an Iox-
aminer of the Commission, and testimony having been introduced in
behalf of the Commission, and no testimony being offered on behalf
of the respondent;

Thereupon, this proceeding came on for final hearing upon the
testimony and the evidence introduced ; and the Commission having
ly considered the record, and being now fully advised in the

"ses, makes this its findings as to the facts and conclusion:
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FINDINGS A8 TO THE FACTS.

Paracrapu 1. Respondent, C. H. Parker Company, is a corpora-
tion organized and doing business under the laws of the State of
Indiana, with its principal office and place of business at Valpa-
raiso, in said State, and engaged in manufacturing, selling and
shipping paints and varnishes throughout the State of Indiana, and
from that State into many of the other States of the United States,
in competition with other persons, firms, partnerships and corpora-
tions similarly engaged.

PaRr. 2. Prior to June 9, 1921, at various times, respondent mailed
to dealers engaged in the sale of paints and varnishes throughout
the various States of the United States, circular letters containing
the statement that respondent was sacrificing for immediate sale
30,000 gallons of Navy Architectural Spar and Interior Varnish.

Par. 3. The words “Navy Architectural Spar and Interior
Varnish,” as used by respondent, has a tendency to convey, and did
convey to paint and varnish dealers who received the circulars men-
tioned in the next preceding paragraph, the idea that such varnishes
were either used or approved by the United States Navy, whereas
as a matter of fact respondent’s varnishes had not only neither been
used nor approved by the United States Navy, but on the contrary
the United States Navy had rejected the varnishes offered by re-
spondent as not being according to the United States Navy specifica-
tions. .

CONCLUSION.

_ The practices engaged in by respondent, as set forth and described
In the foregoing findings, are unfair methods of competition in in-
terstate cominerce, and constitute a violation of Section 5 of an
Act of Congress approved September 26, 1914, entitled “An Act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes.”

ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commis-
sion upon the complaint of the Commission, the answer of the
respondent, the .testimony andthe evidence, respondent having
Specifically waived the filing of briefs, arguments, etc.; and the
Commission having made its findings as to the facts, with its con-
clusion *that respondent has violated the provisions of Section 5
of an Act of Congress approved September 26, 1914, entitled, “An

80044°—24—vor 5—18
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Act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes,”

1t is now ordered, That the respondent, C. H. Parker Company,
corporation organized and existing under the laws of the State of
Indiana, its officers, directors, agents, servants and employes, cease
and desist from directly or indirectly selling or offering for sale,
or advertising for sale in interstate commerce, paints, varnishes or
other similar materials in connection with the word “ Navy,” unless
as a matter of fact, its paints, varnishes, and other similar materials
are made in accordance with specifications laid down and approved
by the Navy Department.

It is further ordered, That respondent, within sixty (60) days
after the receipt of this order, report in writing to the Commision
the manner and extent to which compliance with this order has been
made by said respondent.
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Complaint,

FEDERAL TRADE COMMISSION
UR

CHATRLES D. DAUM, THOMAS J. ROGERS AND HARRY
SPRITZER, PARTNERS, STYLING THEMSLELVES THE
DAUM, ROGERS, SPRITZER COMPANY.

COMPLAINT IN TIIE MATTER OF THE ALLEGED VIOLATION OF SECTION 5 OF
AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1014,

Docket 684—November 1, 1922,

SyrLARUS,

Where a firm engaged in the sale at wholesale of hoslery in competition with
concerns who either correctly branded, labeled and advertised their prod-
ucts with reference to composition or failed to brand, label and advertise
the same at g1l in that respect; sold hoslery composed In equal proportions
of cotton and silk, hoslery composed of wool and cotton in about equal pro-
portions, and hosiery composed of wool and of an animal or vegetable fiber
with a luster somewhat simllar to, but containing no genuine silk, in boxes
or containers respectively branded, labeled and advertised * Men’s Silk Half
Hose,” “ Cashmere ITose,” and “ Silk and Wool”; thereby misleading a
substantial part of the purchasing puulic with reference to the composition
of sald goods:

Held, That the sale of goods branded, labeled and advertlsed as above set forth,
constituted an unfair method of competition.

COMPLAINT.

The Federal Trade Commission, having reason to believe from a
preliminary investigation made by it that Charles Daum, Thomas J.
Rogers and Ilarry Spritzer, partners styling themselves the Daum,
Rogers, Spritzer Co., hereinafter referred to as respondents, have
been and are using unfair methods of competition in violation of the
Provisions of Section 5 of an Act of Congress approved September
26, 1914, entitled, “An Act to create a Federal Trade Commission,
to define its powers and duties, and for other purposes,” and it
appearing that a proceeding by it in respect thereof would be to the
interest of the public, issues this complaint, stating its charges in
this respect on information and belief as follows:

Paragrarm 1. That respondents constitute a partnership and carry
on business at New York, N. Y., under the firm name and style of
the Daum, Rogers, Spritzer Co., and are engaged in the business of
gelling hosiery at wholesale, causing hosiery sold by them to be
transported to the purchasers thereof from the State of New York,
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through and into other States of the United States, and carry 6n
such business in direct, active competition with other persons, part-
nerships and corporations similarly engaged. )

Par. 2. That the respondents in the course of their business as
described in Paragraph One hereof, make use of certain false and
deceptive brands and labels which are placed upon hosiery sold by
them and the boxes containing such hosiery; that among such false
and deceptive labels are the following: Hosiery composed of cotton
and silk so woven as to put the silk on the outside and the cotton on
the inside are labeled as “ Men’s Silk Half Hose ”; hosiery composed
of mixed cotton and wool are labeled * Cashmere Hose”; hosiery
composed of wool and a mixture of silk fiber, but which contain no
genuine silk are labeled “silk and wool.” That the use of such
brands and labels as aforesaid, is calculated to and does mislead and
deceive the purchasing public.

Par. 8. That by reason of the facts recited, the respondents are
using an unfair method of competition in commerce, within the
intent and meaning of Section 5 of an Act of Congress entitled, “An
Act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes,” approved September 26, 1914.

REPORT, FINDINGS AS TO THE FACTS, AND ORDER.

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, the Federal Trade Commission issued and served a
complaint upon the respondents, Charles D. Daum, Thomas J.
Rogers and Harry Spritzer, partners, styling themselves the Daum,
Rogers, Spritzer Company, charging them with the use of unfair
methods of competition in commerce, in violation of the provisions
of said Act.

The respondents having entered their appearance by their at-
torneys, and filed their answer herein, admitting all the allegations
of the complaint and each count and paragraph thereof, and having
made, executed and filed an agreed statement of facts, in which it
is stipulated and agreed by the respondents that the Federal Trade
Commission shall take such agreed statement of facts as the facts
in this case and in lieu of testimony, and proceed forthwith with
such agreed statement of facts to make its findings as to the facts
and such order as it may deem proper to enter therein without the
introduction of testimony or the presentation of argument in sup-
port of same, and the Federal Trade Commission, having duly con-
sidered the record and being now fully advised in the premises,
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makes this its report stating its findings as to the facts and con-
clusion:

FINDINGS AS TO THE FACTS.

Paracrapm 1. That the respondents, Charles D. Daum, Thomas
J. Rogers and Harry Spritzer, constitute a partnership and carry
on business at New York, New York, under the firm name of the
Daum, Rogers, Spritzer Company.

Par. 2. That the respondents are jobbers engaged in the business
of purchasing from manufacturers and selling to retailers in the
state of New York and other states of the United States, hosiery,
and in causing same to be shipped and transported from the state
of New York through and into other states of the United States pur-
suant to such sales, in competition with other copartnerships, corpo-
rations and individuals engaged in similar commerce between and
among the states of the United States, and that there has been and is
continuously a current of trade to and from the said respondents in
said hosiery among and between the states of the United States.

Par, 3. That until on or about April 1, 1920, the respondents, in
the conduct of their business as described in Paragraph Two above,
sold and shipped hosiery made of silk and cotton in equal propor-
tions, said hosiery being packed in boxes or containers which were
labeled, advertised and branded “Men’s Silk Half Hose.” That
dealers purchasing this hosiery from respondents, packed in boxes or
containers labeled, advertised and branded as aforesaid, offer and
sell it so labeled, advertised and branded to the general purchasing
public. That neither the said hosiery nor the packages containing
it were labeled, advertised or branded with any other word or words
to indicate the character, kind or grade of material or materials en-
tering into the manufacture of said hosiery.

I’ar, 4. That until on or about April 1, 1920, the respondents, in
the conduct of their business as described in Paragraph Two above,
sold and shipped hosiery made of wool and cotton in about equal pro-
portions, said hosiery being packed in boxes or containers which were
labeled, advertised and branded “Cashmere Iose.” That dealers
purchasing this hosiery from respondents, packed in boxes or con-
tainers labeled, advertised and branded as aforesaid, offer and sell it
50 labeled, advertised and branded to the general purchasing public.
That neither the said hosiery nor the packages containing it were
labeled, advertised or branded with any other word or words descrip-
tive of the character, kind or grade of material or materials entering
into the manufacture of said hosiery.
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Par. 5. That until on or about April 1, 1920, the respondents, in
the conduct of their business as described in Paragraph Two above,
sold and shipped hosiery made of wool and an animal or vegetable
fibre having a luster somewhat similar to true silk, but containing
no true silk, said hosiery being packed in boxes or containers which
were labeled, advertised and branded “Silk and Wool.” That deal-
ers purchasing this hosiery from respondents, packed in boxes or
containers labeled, advertised and branded as aforesaid, offer and
sell it so labeled, advertised and branded to the general purchasing
public. That neither the said hosiery nor the packages containing it
were labeled, advertised or branded with any other word or words
descriptive of the character, kind or grade of material or materials
entering into the manufacture of said hosiery.

Par. 6. That the hosiery, above referred to and heretofore sold
by the Daum, Rogers, Spritzer Co., was bought by them from manu-
facturers who themselves labeled, advertised and branded the hosiery
sold by the Daum, Rogers, Spritzer Company without authorization
or direction from the said Daum, Rogers, Spritzer Co. That the
said Daum, Rogers, Spritzer Co. had nothing to do with the manu-
facturing, packing or labeling of the said hosiery, but bought and
subsequently sold the hosiery thus manufactured, packed, labeled,
advertised and branded.

Par. 7. That the term “ Men’s Silk Half ITose,” when applied to
hosiery without any other word or words descriptive of the kind or
grade of materials, signifies and is understood by a substantial part
of the purchasing public to mean, hosiery made entirely of material
derived from the cocoon of the silk worm. That the term “ Cashmere
Hose,” when applied to hosiery without any other word or words
descriptive of the kind or grade of material, signifies and is under-
stood by a substantial part of the purchasing publi¢ to mean hosiery
which is made entirely of a high grade wool. That the term “ Silk
and Wool,” when applied to hosiery without any other word or
words descriptive of the kind or grade of material, signifies and is
understood by a substantial part of the purchasing public to mean
hosiery which is made of material derived from the cocoon of the
silk worm, and wool.

Par. 8. That many of respondents’ competitors in the selling of
hosiery, are engaged in interstate commerce, selling and shipping
their goods’from one state into another. That a number of such
competitors have sold and shipped, and now sell and ship in said
commerce between the states, hosiery which is made entirely of silk.
which hosiery and the packages or containers of which are labeled,
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advertised and branded “Mens’ Silk Half Hose.” That a number
of such competitors have sold and shipped, and now sell and ship in
commerce between the states, hosiery made entirely of a high-grade
wool, which hosiery and the packages or containers of which are
labeled, advertised and branded “ Cashmere Hose.” That a number
of such competitors have sold and shipped, and now sell and ship in
commerce between the states, hosiery, made of material derived from
the cocoon of the silk worm, and wool in about equal proportions,
which hosiery and the packages or containers of which are labeled,
advertised and branded “ Silk and Wool.”

Par. 9. That a number of respondents’ competitors, engaged
in interstate commerce as aforesaid, have sold and shipped and now
sell and ship, hosiery which is made of material derived from the
cocoon of the silk worm, and cotton in about equal proportions,
which hosiery and the packages or containers of which are labeled,
advertised and branded with no word or words descriptive of the
material or materials entering into the manufacture of said hosiery.
That a number of respondents’ competitors, engaged in interstate
commerce as aforesaid, have sold and shipped, and now sell and ship,
hosiery made of material derived from the cocoon of the silk worm,
and cotton in about equal proportions, which hosiery and the pack-
ages or containers of which are labeled, advertised and branded
with the words “ Silk and Cotton” or “ Silk and Lisle.”

Par. 10. That a number of respondents’ competitors, engaged in
interstate commerce as aforesaid, have sold and shipped, and now
sell and ship hosiery which is made of wool and cotton in about
equal proportions, which hosiery and the packages or containers of
which are labeled, advertised and branded with no word or words
descriptive of the material or materials entering into the manufac-
ture of said hosiery. That a number of respondents’ competitors, en-
gaged in interstate commerce as aforesaid, have sold and shipped,
and now sell and ship, hosiery which is made of wool and cotton in
about equal proportions, which hosiery and the package or contain-
ers of which are labeled, advertised and branded with the words
“Wool and Cotton.”

Par. 11. That a number of respondents’ competitors engaged in
interstate commerce as aforesaid, have sold and shipped and now
sell and ship, hosiery which is made of material derived from the
-cocoon of the silk worm and wool in about equal proportions which
hosiery and the packages or containers of which are labeled, adver-
tised and branded with no word or words descriptive of the material
or materials entering into the manufacture of said hosiery. That a
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number of respondents’ competitors, engaged in interstate commerce
ag aforesaid, have sold and shipped and now sell and ship hosiery
which is made of material derived from the cocoon of the silk worm,
and wool in about equal proportions, which hosiery and the pack-
ages or containers of which are labeled, advertised and branded with
the words “ Silk and Wool.”

Par. 12. The labels or brands under which the respondents sell
and ship hosiery as set forth in the foregoing findings, tend to,
and do mislead and deceive a substantial part of the purchasing
public as to the composition and materials of said hosiery; said
]abels or brands, as so used by respondent, cause said hosiery to com-
pete unfairly with the goods of their competitors in interstate
commerce, who, as set forth in paragraphs 7, 8, 9 and 10 above, sell
hosiery made wholly of silk, cotton, cashmere or wool; or hosiery
made entirely or in part of other materials than those named, and
labeled, or branded so as to indicate the true composition thereof,
or not labeled or branded by any words descriptive of the com-
position thereof.

CONCLUSION.

The practices of the said respondents, under the conditions and
circumstances described in the foregoing findings, are unfair methods
of competition in interstate commerce and constitute a violation of
the Act of Congress approved September 26, 1914, entitled “An Act
to create a Federal Trade Commission, to define its powers and duties,
and for other purposes.”

ORDER TO CEASE AND DESIST,

This proceeding having been heard by the Federal Trade Commis-
sion, upon the complaint of the Commission, the answer of the
respondents, and the statement of facts agreed upon by the respond-
ents and counsel for the Commission, and the Commission having
made its findings as to the facts with its conclusion, that the respond-
ents have violated the provisions of the Act of Congress approved
September 26, 1914, entitled “An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes.”

It is now ordered, That the respondents, Charles D. Daum,
Thomas J. Rogers and Iarry Spritzer, partners, styling themselves
the Daum, Rogers, Spritzer Company, and its officers, agents, rep-
resentatives, servants and employees, cease and desist from directly
or indirectly:

I. Using as labels or brands on hosiery sold by them, or on the
containers thereof, or in advertisements thereof, the word “silk,” or
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any modification thereof, (1) unless the hosiery on which it is used
is made entirely of the silk of the silk worm, or (2) unless, where the
hosiery is made partly of silk, it is accompanied by a word or words
aptly and truthfully describing the other material .or materials of
which such hosiery is in part composed.

II. Using as labels or brands on hosiery sold by them or on the
containers thereof, or in advertisements thereof, the word “ cash-
mere,” (1) unless the hosiery so labeled, branded or advertised be
composed entirely of wool of a high grade, or (2) unless, when the
hosiery is composed partly of wool of a high grade, it is accom-
panied by a word or words aptly and truthfully describing the other
material or materials of which the hosiery is in part composed.

I1I. Using as labels or brands on hosiery sold by them or on the
containers thereof, or in advertisements thereof, the words “silk
and wool” (1) unless the hosiery so labeled, branded or advertised be
composed entirely of wool and material derived from the cocoon of
the silk worm or (2) unless, where the hosiery is composed of wool,
and material derived from the cocoon of the silk worm, and some
other staple or staples, it is accompanied by a word or words aptly
and truthfully describing the other material or materials of which
the hosiery is in part composed.

Respondents are further ordered, To file a report in writing with
the Commission sixty (60) days from notice hereof, stating in detail
the manner in which this order has been complied with and con-
formed to.
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FEDERAL TRADE COMMISSION

v.
ROCKFORD MITTEN & HOSIERY COMPANY.

COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION &
OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914,

Docket 686—November 1, 1922,

SYLLABUS.

Where a corporation engaged in the manufacture and sale of hoslery In
competition with concerns who either correctly branded, labeled and
advertised their products with reference to composition or failed to brand,
label and advertise the same at all in that respect; branded, labeled, ad-
vertised and sold hoslery composed of cotton and wool in approximately
equal proportions as “ Wool TFashlioned Hose,” “ Women’s Black Cash-
mere Iose,” * Iashioned Cashmere Ilose,” “ Women's DBlack Cashmere
Hose Fashioned ” and * Ladies High Grade Cashmere ”; thereby mislead-
ing a substantial part of the purchasing public with reference to the com-
position of said goods:

Held, That such branding, labeling, advertising and sales, under the circum-
stances set forth, constituted unfair methods of competition,

COMPLAINT.

The Federal Trade Commission, having reason to believe from a
preliminary investigation made by it that the Rockford Mitten &
Hosiery Company, hereinafter referred to as respondent, has been
and is using unfair methods of competition in violation of the
provisions of Section 5 of an Act of Congress approved September
26, 1914, entitled, “An Act to create a Federal Trade Commission,
to define its powers and duties, and for other purposes,” and it
appearing that a proceeding by it in respect thereof would be to the
interest of the public, issues this complaint, stating its charges in
this respect on information and belief as follows:

Paragrapi 1. That the respondent is a corporation organized and
existing under the laws of the State of Illinois, with its principal
place of business in the City of Rockford in said State.

Par. 2. That respondent is engaged in the business of manufactur-
ing and selling hosiery, and causes hosiery sold by it to be trans-
ported to the purchasers thereof, from the State of Illinois, through
and into other States of the United States, and carries on such busi-
ness in direct, active competition with other persons, partnerships
and corporations similarly engaged.
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Par. 8. That respondent, in the course of its business as described
in paragraph 2 hereof, places or causes to be placed upon hosiery
sold by it, made of cotton and wool in approximately equal propor-
tions, and upon the boxes in which such hosiery is eventually offered
for sale by the retail dealers to the purchasing public certain false
and deceptive labels among which are the following: “ Worsted
Ribbed Hose,” “ Worsted Fashioned Hose,” ¢ Wool Fashioned Iose,”
“ Woman’s Black Cashmere Hose,” “ Black Cashmere,” “ Fashioned
Cashmere Hose,” “ Woman’s Black Wool Hose Fashioned,” “ Ladies’
High-Grade Cashmere ”; which labels are false and misleading and
are calculated to and do mislead and deceive the purchasing public.

Par. 4. That by reason of the facts recited, the respondent is using
an unfair method of competition in commerce, within the intent and
meaning of Section 5 of an Act of Congress entitled, “An Act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes,” approved September 26, 1914.

REPORT, FINDINGS AS TO THE FACTS, AND ORDER.

Pursuant to the provisions of an Act of Congress approved Sep-
-tember 26, 1914, the Federal Trade Commission issued and served

a complaint upon the respondent, Roclford Mitten and Hosiery
Company, charging it with the use of unfair methods of competition
in commerce, in violation of the provisions of said Act.

The respondent having entered its appearance in its own proper
person and filed its answer herein, admitting all the allegations of
the complaint and each count and paragraph thereof, and having
made, executed and filed an agreed statement of facts, in which it is
stipulated and agreed by the respondent that the Federal Trade
Commission shall take such agreed statement of facts as the facts
in this case and in lieu of testimony, and proceed forthwith with
such agreed statement of facts to make its findings as to the facts
and such order as it may deem proper to enter therein without
the introduction of testimony or the presentation of argument in
support of same, and the Federal Trade Commission, having duly
considered the record and being now fully advised in the premises,
makes this its report stating its findings as to the facts and conclu-
sion:

FINDINGS A8 TO THE FACTS,

Paracrarr 1. That the respondent, Rockford Mitten and Hosiery
Company, is a corporation duly incorporated under and by virtue
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of the laws of the state of Illinois, with its principal place of busi-
ness in the City of Rockford in said state.

Par. 2. That the respondent is engaged in the business of manu-
facturing and selling in the state of Illinois and in other states of
the United States, hosiery, and in causing same to be shipped and
transported from the state of Illinois through and into other states
of the United States pursuant to such sales, in competition with other
corporations, copartnerships and individuals engaged in similar com-
merce between and among the states of the United States, and that
there has been and is continuously a current of trade to and from the
said respondent, in said hosiery, among and between the states of the
United States.

Par, 8. That the respondent in the conduct of its business prior to
July 1, 1920, has sold and shipped hosiery which was made of cotton
and wool in approximately equal proportions which it labeled, ad-
vertised and branded, and in packages or containers which it labeled,
advertised and branded “Wool Fashioned Hose” and “ Woman’s
Black Cashmere Hose” and “ Fashioned Cashmere Hose” and
“Woman’s Black Cashmere Hose Fashioned” and Ladies’ High
Grade Cashmere.” That dealers purchasing these various kinds of
hosiery, labeled, advertised and branded, and in packages or con-
tainers labeled, advertised and branded, as aforesaid, offer and sell
them so labeled to the general purchasing public. That neither the
said hosiery nor the packages or boxes containing it were labeled,
advertised or branded with any other word or words to indicate the
kind or grade of materials entering into the manufacture of said
hosiery.

Par. 4. That the word “ wool,” when appliéd to hosiery without
any other word or words descriptive of the character, kind or grade
of material or materials, signifies and is understood by a substantial
part of the purchasing public to mean hosiery which is made entirely
of wool. That the word “ Cashmere,” when applied to hosiery with-
out any other word or words, descriptive of the character, kind or
grade of material or materials, signifies and is understood by a sub-
stantial part of the purchasing public to mean hosiery which is made
entirely of a high grade wool.

Par. 5. That many of respondent’s competitors, in the sale of
hosiery, are engaged in interstate commerce, selling and shipping
their goods from one state into another. That a number of such
competitors have sold and shipped, and now sell and ship in said
commerce between the states, hosiery, which is made entirely of wool,
which hosiery and the packages or containers of which are labeled,
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advertised and branded “ Wool ”; that a number of such competitors
have sold and shipped, and now sell and ship in interstate commerce
between the states, hosiery, which is made entirely of a high grade
wool, which hosiery and the packages or containers of which are
labeled, advertised and branded ¢ Cashmere.”

Par. 6. That a number of respondent’s competitors engaged in
interstate commerce as aforesaid, have sold and shipped, and now
sell and ship, hosiery which is made of wool, and cotton in approxi-
mately equal proportions, which hosiery and the packages or con-
tainers of which are labeled, advertised and branded with the words
“Yool and Cotton” or with no word or words descriptive of the
materials, That a number of respondent’s competitors, engaged in
interstate commerce as aforesaid, have sold and shipped, and now
sell and ship, hosiery made of a high grade wool, and cotton in ap-
proximately equal proportions, which hosiery and the packages or
containers of which are labeled, advertised and branded “ Cashmere
and Cotton,” or with no word or words descriptive of the materials.

Par. 7. The labels or brands under which the respondent sells,
advertises and ships hosiery, as set forth in the foregoing findings,
tend to and do mislead and deceive a substantial part of the pur-
chasing public as to the composition of materials of said hosiery;
said labels or brands as so used by respondent cause said hosiery
to compete unfairly with goods of its competitors in interstate com-
merce who as set forth in paragraphs 5 and 6 above, sell hosiery
made entirely of cashmere or wool; or hosiery made wholly or in
part of other materials than those named, and labeled or branded
so as to indicate the true composition thereof, or not labeled or
branded by any words {escriptive of the composition thereof.

CONCLUSION.

The practices of the said respondent, under the conditions and
circumstances described in the foregoing findings, are unfair meth-
ods of competition in interstate commerce and constitute a violation
of the Act of Congress approved September 26, 1914, entitled, “An
Act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes.”

ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Com-
mission, upon the complaint of the Commission, the answer of the
respondent, and the statement of facts agreed upon by the respond-
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ent and counsel for the Commission, and the Commission having
made its findings as to the facts with its conclusion, that the respond-
ent has violated the provisions of the Act of Congress approved
September 26, 1914, entitled, “An Act to create a Federal dee
Commission, to deﬁne its powers and duties, and for other purposes,”

It is now ordered, That the respondent, Rockford Mitten and
Hosiery Company, its officers, agents, representatives, servants and
employees, cease and desist from directly or indirectly:

I. Using as labels or brands on hosiery sold by it, or on the
containers thereof, or in advertisements thereof, the word *cash-
mere,” (1) unless the hosiery so labeled, branded or advertised be
composed entirely of wool of a high grade, or (2) unless, when the
hosiery is composed partly of wool of a high grade it is accom-
panied by a word or words aptly and truthfully describing the
other material or materials of which the hosiery is in part composed.

I1. Using as labels or brands on hosiery sold by it, or on the con-
tainers thereof, or in advertisements thereof, the word “wool,” (1)

unless the hosiery so labeled, branded or advertlsed be composed
entirely of wool, or (2) unless when the hosiery is composed partly
of wool, it is accompanied by & word or words aptly and truthfully
describing the other material or materials of which the hosiery is
in part composed.

Respondent is further ordered, To file a report in writing with
the Commission sixty (60) days from notice hereof, stating in detail
the manner in which this order has been complied with and con-
formed to.
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Complaint,

FEDERAL TRADE COMMISSION
v.

SULLOWAY MILLS.

COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION b
OF AN ACT OF CONGRESS APTPROVED SEPTEMBER 26, 1914,

Docket 736—November 1, 1922.
SYLLABUS.

Where a corporation engaged In the manufacture and sale of hosiery in com-
petition with concerns who either correctly branded, labeled and advertised
their products with reference to composition or falled to brand, label
and advertise the same at all in that respect; branded, labeled, adver-
tised and sold hosiery composed of cotton and wool in approximately
equal proportions as *“Foot Warmer Wool Hosiery,” * Wool,” * Oxford
Wool,” *“ Black Cashmere,” * Cashmere,” and “ Ladies Cashmere Hose"”;
thereby misleading a substantial part of the purchasing public with refer-
ence to the composition of said goods: .

Held, That such branding, labeling, advertising and sales, under the circum-
stances set forth, constituted unfair methods of competition.

COMPLAINT.

The Federal Trade Commission, having reason to believe from a
preliminary investigation made by it that the Sulloway Mills,
hereinafter referred to as respondent, has been and is using unfair
methods of competition in violation of the provisions of Section 5
of an Act of Congress approved September 26, 1914, entitled, “An
Act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes,” and it appearing that a proceeding
by it in respect thereof would be to the interest of the public, issues
this complaint stating its charges in this respect on information and
belief as follows: :

Paracrapm 1. That the respondent is a corporation organized and
existing under the laws of the State of New Hampshire, with its
principal place of business.in the City of Franklin, in said State.

Par. 2. That respondent is engaged in the business of manu-
facturing and selling hosiery, and causes hosiery sold by it to be
transported to the purchasers thereof, from the State of New
Hampshire, through and into other States of the United States, and
carriers on such business in direct, active competition with other
persons, partnerships and corporations similarly engaged.

Pagr. 3. That respondent, in the course of its business as described
in Paragraph Two hereof, places upon hosiery sold by it and upon
the boxes containing same, false and deceptive labels, which labels
are calculated to and do create in the minds of the purchasing public,
the mistaken belief that such hosiery is made wholly of wool,

~ whereas such hosiery is made of wool and materials other than wool,
in approximately equal proportions; that among such false and de-
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ceptive labels so used by respondent, are labels which contain the
words “ Foot-warmer Woolen Hosiery,” the word “ Wool,” “ Oxford
Wool,” “ Cashmere,” “ Black Cashmere,” ¢ Ladies’ Cashmere Hose.”
Par. 4. That by reason of the facts recited, the respondent is using
an unfair method of competition in commerce, within the intent
and meaning of Section 5 of an Act of Congress entitled, “An Act
to create a I'ederal Trade Commission, to define its powers and
duties, and for other purposes,” approved September 26, 1914.

REPORT, FINDINGS AS TO THE FACTS, AND ORDER.

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, the Federal Trade Commission issued and served a
complaint upon the respondent, Sulloway Mills, charging it with
the use of unfair methods of competition in commerce, in violation
of the provisions of said Act.

The respondent having entered its appearance by its attorney and
filed its answer hercin, admitting all the allegations of the complaint
and each count and paragraph thereof, and having made, executed
and filed an agreed statement of facts, in which it is stipulated and
agreed by the respondent that the Federal Trade Commission shall
take such agreed statement of facts as the facts in this case and in
lieu of testimony, and proceed forthwith with such agreed statement
of facts to make its findings as to the facts and such order as it may
deem proper to enter therein without the introduction of testimony
or the presentation of argument in support of same, and the Federal
Trade Commission, having duly considered the record and being now
fully advised in the premises, makes this its report stating its find-
ings as to the facts and conclusion:

FINDINGS A8 TO THOE FACTS.

Paracrari 1, That the respondent, Sulloway Mills, is a corpora-
tion duly incorporated and doing business under and by virtue of
the laws of the state of New Hampshire, with its principal place of
business in the city of Franklin, state of New Hampshire.

Par. 2. That the respondent is engaged in the business of manu-
facturing and selling at wholesale in the state of New Iampshire
and in other states of the United States, hosiery, and in causing
same to be shipped and transported from the state of New Hamp-
shire through and into other states of the United States pursuant to
such sales, in competition with other corporations, copartnerships
and individuals engaged in similar commerce between and among
the states of the United States, and that there has been and is con-
tinuously a current of trade to and from the said respondent in said
hosiery among and between the states of the United States.



*SULLOWAY MILLS, 271
269 Findings,

Par. 8. That the respondent until it learned of this investigation
by the Commission, about October 1,1920, in the conduct of its busi-
ness described in Paragraph Two above, sold and shipped hosiery
made of cotton and wool in approximately equal proportions, which
it labeled, advertised and branded, and in packages or containers
which it labeled, advertised and branded *Ioot-Warmer Woolen
Hosiery ” and “ Wool ” and “ Oxford Wool ” and “ Black Cashmere ”
and “ Cashmere” and “ Ladies Cashmere Hose.” That dealers pur-
chasing this hosiery from respondent or from respondent’s customers,
labeled, advertised and branded, or in packages or containers labeled,
advertised and branded as aforesaid, offer and sell it so labeled,
advertised and branded to the general purchasing public. That
neither the said hosiery nor the boxes containing it were labeled,
advertised or branded with any other word or words to indicate the
character, kind or grade of material or materials entering into the
rranufacture of said hosiery.

Par. 4. That the word “ Woolen,” when applied to hosiery without
any other word or words descriptive of the character, kind or grade
of material or materials, is understood by the general purchasing
public to mean hosiery made entirely of wool. That the word
“Wool,” when applied to hosiery without any other word or words
descriptive of the character, kind or grade of material or materials,
is understood by the general purchasing public to mean hosiery made
entirely of wool. That the term “ Oxford Wool,” when applied to
hosiery without any other word or words descriptive of the char-
acter, kind or grade of material or materials, is understood by the
general purchasing public to mean hosiery made entirely of wool.
That the word “ Cashmere,” when applied to hosiery without any
other word or words descriptive of the character, kind or grade of
material or materials, is understood by the general purchasing public
to mean hosiery made entirely of a high grade of wool.

Par. 5. That many of respondent’s competitors are engaged in the
business of selling hosiery to persons in states other than those in
which their principal factories or places of business are located, and
of causing hosiery so sold to be transported from the states in which
their principal factories or places of business are located through
and into other states of the United States pursuant to such sales.
That many such competitors, prior to October 1, 1920, sold and
shipped and are now selling and shipping, in said commerce between
the states of the United States, hosiery made entirely of wool, which
hosiery and the packages or containers for which are labeled, adver-
tised and branded “ Woolen ” without any other word or words de-
scriptive of the character, kind or grade of material of which such
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hosiery is made. That many such competitors, prior to October 1,
1920, sold and shipped and are now selling and shipping, in said
commerce between the states of the United States, hosiery made
entirely of wool, which hosiery and the packages or containers for
which are labeled, advertised and branded “Wool” without any
other word or words descriptive of the character, kind or grade of
material of which such hosiery is made. That many such com-
petitors, prior to October 1, 1920, sold and shipped and are now sell-
ing and shipping, in said commerce between the states of the United
States, hosiery made entirely of wool, which hosiery and the pack-
ages or containers for which are labeled, advertised and branded
“ Oxford Wool,” without any other word or words descriptive of the
character, kind or grade of material of which such hosiery is made.
That many such competitors, prior to October 1, 1920, sold and
shipped and are now selling and shipping, in said commerce between
the states of tle United States, hosiery made entirely of wool, which
hosiery and the packages or containers for which are labeled, adver-
tised and branded “Cashmere,” without any other word or words
descriptive of the character, kind or grade of materials of which
such hosiery is made.

Par. 6. That many of respondent’s competitors, in the course of
commerce between the States as described in Paragraph Five above,
prior to October 1, 1920, sold and shipped and arc now selling
and shipping hosiery made of wool and cotton in approximately
equal proportions, which hosiery and the packages or containers for
which are labeled, advertised and branded with no word or words
descriptive of the material or materials entering into the manufacture
of such hosiery. That many of respondent’s competitors, in the
course of commerce between the states as described in Paragraph
Five above, prior to October 1, 1920, sold and shipped and are now
selling and shipping hosiery made of wool and cotton in approxi-
mately equal proportions, and the labels, advertisements and brands
on which and on the packages or containers for which contain the
words “ Woolen and Cotton,” or the words “ Wool and Cotton,” or
the words “ Cashmere and Cotton.”

Par. 7. The labels or brands under which the respondent sells,
advertises and ships hosiery as set forth in the foregoing findings,
tend to and do mislead and deceive a substantial part of the purchas-
ing public as to the composition of materials of said hosiery; said
labels or brands as so used by respondent cause said hosiery to com-
pete unfairly with goods of its competitors in interstate commerce,
who, as set forth in paragraphs 5 and 6 above, sell hosiery made
entirely of wool; or hosiery made wholly or in part of other materials
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than those named, and labeled or branded so as to indicate the true
composition thereof, or not labeled or branded by any words de-
seriptive of the composition thereof.

CONCLUSION.

The practices of the said respondent, under the conditions and
circumstances described in the foregoing findings, are unfair methods
of competition in interstate commerce and constitute a violation of
the Act of Congress approved September 26, 1914, entitled “An Act
to create a Federal Trade Commission, to define its powers and
duties, and for othe rpurposes.”

ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commis-
sion, upon the complaint of the Commission, the answer of the
respondent, and the statement of facts agreed upon by the respondent
and counsel for the Commission, and the Commission having made
its findings as to the facts with its conclusion, that the respondent
has violated the provisions of the Act of Congress approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Commis-
sion, te define its powers and duties, and for other purposes,”

It is now ordered, That the respondent, Sulloway Mills, and its
officers, agents, representatives, servants and employecs, cease and
desist from directly or indirectly :

I. Using as labels or brands on hosiery sold by it, or on the con-
tainers thercof, or in advertisements thereof, the words “ Woolen,”
“Wool ” or “Oxford Wool,” (1) unless the hosiery so labeled,
branded or advertised be composed entirely of wool, or (2) unless,
when the hosiery is composed partly of wool, it is accompanied by
a word or words aptly and truthfully describing the other material
or materials of which the hosiery is in part composed.

IL. Using as labels, or brands on hosiery sold by it or on the con-
tainers thereof, or in advertisements thereof, the word ¢ Cashmere,”
(1) unless the hosiery so labeled, branded or advertised be composed
entirely of wool of a high grade, or (2) unless, when the hosiery is
composed partly of wool of a high grade it is accompanied by a word
or words aptly and truthfully describing the other material or mate-
rials of which the hosiery is in part composed.

Respondent is further ordered, To file a report in writing with
the Commission sixty (60) days from notice hereof, stating in detail
the manner in which this order has been complied with and con-
formed to.
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Complaint. S5 T.C.

FEDERAL TRADE COMMISSION

v.

THE IMPERIAL PRODUCTION COMPANY, J. T. CRAIG,
S. F. TUBBS; AND J. B. BRIGHT,

COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION &
OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914,

Docket 867—November 1, 1922,

SYLLABUS.

Where & concern, and individuals instrumental in, and responsible for fits
organization, in promoting the sale of sald concern’s stock,

(a) Made false and misleading representations in their advertisements with

reference to its plan of organirzation, resources, business progress, good will

and future, and with reference to the standing, ability, and Integrity of

said individuals;

Misrepresented in their advertisements alleged nearby or surrounding

production and operations, misrepresented the prospects of the concern

as reflected by alleged declaratlons of geologists, and as reflected by its

nearness to localities or sections to which large intercsis were alleged

to be giving attentlon, or to certain famous fields, and misrepresented its

own operations and output, alleged earnings, and general financlal situ-

ation with reference to dividend possibilities; and were thereby enabled

to sell large amounts of its stock; and

(¢) Widely advertised In connectlon with their solicitation of stock the pay-
ment of alleged dlvidends, the fact being that at no time did earnings
warrant the payment of any dividends, and that such payments were
made from the proceeds from stock sales, and were made for the par-
ticular purpose of promoting such sales:

Held, That such false and misleading advertising, under the circumstances
set forth, constituted unfair methods of -competition.

(b

—

COMPLAINT.

The Federal Trade Commission, having reason to believe from a
preliminary investigation made by it that the Imperial Production
Company, J. T. Craig, S. F. Tubbs, and J. B. Bright, hereinafter
referred to as respondents, have been and are using unfair methods
of competition in commerce in violation of the provisions of Sec-
tion 5 of an Act of Congress approved September 26, 1914, entitled
“An Act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes,” and it appearing that a pro-
ceeding by it in respect thereto would be to the interest of the public,
issues its complaint, stating its charges in this respect upon infor-
mation and belief as follows:
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Paracrarm 1. The respondents, J. T. Craig and S. F. Tubbs, are
residents of the State of Texas, each having his principal office and
place of business in the City of Dallas, in said State, and the re-
spondent, J. B. Bright, is a resident of the State of Oklahoma, hav-
ing his principal office and place of business at Kiowa, in said State.

That J. T. Craig, S. F. Tubbs, and J. B. Bright, respondents above
mentioned, caused to be organized under a declaration of trust, on.
or about September 25, 1919, the respondent, Imperial Production
Company, with an authorized capitalization of one million shares
with-a par value of $1.00 each and thereafter engaged in its promo-
tion and the sale of stock therein;

That in the course of such promotion and organization of said
company, the respondents, J. T. Craig, S. I. Tubbs and J. B. Bright,
transferred to it certain oil leases in the State of Texas and else-
where and in return therefor received its entire capital stock; that
subsequently they donated to the treasury of the respondent com-
pany five hundred thousand shares of said stock, it being under-
stood and agreed by and between them as trustees thereof that an-
other two hundred and fifty thousand shares would be used from time
to time as the occasion or the necessities of the situation might require
for the purchase of further and additional leases or other holdings
for and on behalf of respondent, Imperial Production Company.

Par. 2. That the respondents, J. T, Craig, S. I¥. Tubbs, and J. B.
Bright, in conducting the business of promoting and organizing the
said respondent, Imperial Production Company, transported or
caused to be transported through the mails and otherwise large quan-
tities of letters, circulars, and advertising matter, into and through
the various States and Territories of the Umted States, and have
procured subscriptions for and sold stock in said company to many
Persons, copartnerships, and corporations throughout the United
States, and have each and all transported or caused to be transported
the said stock sold as aforesaid, from the City of Dallas, in the said
State of Texas, to purchasers thereof in and through the various
States of the United States, in direct competition with other persons,
copartnerships, and corporations engaged in the sale and distribu-
tion of stock and securities.

Paz. 8, That the respondents, J. T. Craig, S. F. Tubbs, and J, B.
Bright, each for himself and in conjunction with each other, have
deceived and defrauded the public, particularly that part thereof
who have purchased or contracted to purchase stock in the said
respondent, Imperial Production Company, by means of false and
misleading advertisements, false representations and false publica-
tions, and by making, publishing, advertising, and circulating false
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and misleading reports, false statements and false representations
regarding the plan of organization, resources, business progress, good
will, and prospects of the Imperial Production Company, and the
standing, ability, and integrity of the respondents associated there-
with in the promotion thereof, and have represented, advertised,
published, and circulated particularly the following statements and
representations, all of which, in whole or in part, were false and
misleading, and known to be such by respondents, by means of which
they, and each of them, have sold much of the stock of the said
company, to wit:

That the tract of land described by respondents in their literature
as Tract No. 1 was surrounded by production;

That there were producing wells on all sides of Tract No. 2;

That Tract No. 4 was a short distance southeast of the town of
Duval, Cotton County, Oklahoma, which was across Red River north
of the Burkwaggoner Pool and near several wells, and that geologists
declared that the Burkwaggoner Pool crosses the Red River at this
place and that there was no doubt that said tract was in this pool,
meaning Burkwaggoner Pool;

That Tracts Nos. 6 and 7 in Hardemann and Foard Counties, in
the State of Texas, were surrounded by wells in process of drilling;

That Tract No. 8, consisting of 120 acres, was near wells in process
of drilling;

That Tract No. 9, in Fisher County, Texas, was surrounded by
deep tests in process of drilling;

That Tract No, 10 was located on splendid geological structure and
that there was drilling near this tract on two sides of it;

That Tract No. 16 was located in New Mex1co, a State whlch was
getting “ a big play by the big oil companies ”

That Tract: No. 17, situated in Robertson County, Texas, was
“near the big gas fields”;

That 8 number of deep tests were drilling near the 800 acres in
Maverick County, Texas;

That Tract No. 20, consisting of 10 acres in Tillman County,
Oklahoma, was “ only a short distance across the Red River from the
big wells on the Northwest Burkburnett Extension ”;

That Tract No. 23, in IHaskell County, Oklahoma, was located on
splendid geological structure and that big gas had been found in that
county and that “ It lies right to catch the Ienrietta sand where they
gre getting some big wells ”;

That in Jones County, Texas, where Tract No. 24 of respondents’
was located there were “ Many deep tests going down by the big
companits ”;
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That there were deep tests going down on all sides of Tract No. 26;

That there was a lot of activity by the big oil companies in Terrell
County, Texas, where Tract No. 28 of Imperial Production Company
was situated;

That Tract No. 31, consisting of 10 acres in Claiborne, Louisiana,
was “near the famous Homer Oil Fields, where wells come in at
1,150 to 2,250 feet, making as high as 20,000 barrels” and that this
tract lay between Homer and Bull Bayou Fields;

That Imperial Production Company owned two producing wells
with settled production of 80 barrels per day, then pumping and
tully equipped;

That the respondent, Imperial Production Company, was a real
producing oil company with several thousand acres of good oil
leases, several of which were in the famous Burkburnett oil fields,
and surrounded by producing wells, and also had two producing
wells in Musgraves’ addition to the town of Burkburnett, making at
least 80 barrels per day which would afford plenty of il to take
care of dividends for several months;

That the earnings of the company averaged $5,000.00 per month;

That with present production the respondent, Imperial Production
Company, would be able to pay a dividend of 2% monthly;

That in December, 1919, respondents had closed an option on one
thousand barrels daily production in the Burkwaggoner Fields.
WVichita County;

That the earnings of the Imperial Production Company were far
1n excess of dividend requirements.

Whereas, in truth and in fact, there was no production in the vicin-
ity of Tract No. 1 and wells sunk near it produced no oil;

There were no producing wells on all sides of Tract No. 2, there
bLeing some production to the north of said tract and small production
to the south;

There were no oil wells near Tract No. 4 and geological maps do
not indicate that the so-called Burkwaggoner Pool crosses the Red
River at any point;

There were no drilling operatlons in the neighborhood either of
Tract No. 6 or Tract No. 7, in Hardemann and Foard Counties,

exas;

There were no drilling operations within many miles of Tract No.
8 or of Tract No. 9, and only one test well drilled in the vicinity of
the latter;

There were no drilling operations in the vicinity of Tract No. 10;

‘There were no dnllm«r operations in the vxcmlty of Tract No. 16
in New Mexico, and none of the big oil companies were then giving
New Mexico serious attention as oil-producing territory;
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There were no gas fields in Robertson County, Texas, nor in the
vicinity of Tract No. 17;

The only drilling operations of any character in the neighborhood
of Tract No. 19 consisted of a gas well four miles to the north of it;

Tillman County, Oklahoma, is considered strictly wildeat terri-
tory and no production has ever been secured within it;

Iaskell County, Oklahoma, is classed as wildeat territory, and
contains no gas wells;

None of the so-called big companies are operating in Jones County,
Texas;

There are no test wells within many miles of Tract No. 26, in Mills
County, Texas;

None of the big oil companies were engaging in a “lot of activity ”
in Terrell County, Texas, as advertised, or in any activity in such
county, nor were any of them conducting any testing operation for
oil therein;

Tract No. 31 is neither in or near the so-oalled Homer nor Bull

Jayou Fields, but is situated nine miles southwest of the latter field,
in a district where there has never been any production;

That the respondent company averaged from its two alleged wells
upon the tract known as No. 87 no more than 14 barrels of oil per
day;

That the respondent company never owned in Burkwaggoner field
or elsewhere any well or wells of any character or description of
one thousand barrels daily production or any production in excess
of 14 barrels per day; and at no time during the period when its
literature, consisting of circulars, letters, and other advertising mat-
ter, was distributed in and through the various States of the United
States, in the promotion and sale of its stock, did the respondent earn
directly or indirectly from production or otherwise, enough money
to justify or pay a dividend of 2% or any dividend whatever, and
that such dividend or dividends as were from time to time paid by
the respondent, Imperial Production Company, were falsely so called
and were declared and made in order to promote the sale of its stock.

Par. 4. That the probable and natural tendency of each and all
of the representations so made to the public by respondent in procur-
ing subscriptions for and selling stock in said company was, and
they and each of them had the capacity and were calculated, to
induce subscriptions for and purchase of said stock, and many per-
sons in various States of the United States, to whom such false and
misleading representations were so made by the respondent, believed
them to be true, or some one or more of them, and relying thereon
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and because thereof purchased a considerable amount of stock in the
said Imperial Production Company.

Par. 5. That by reason of the facts recited the respondents, and
each and all of them, have been and are using unfair methods of com-
petition in commerce within the intent and meaning of Section 5 of
an Act of Congress entitled “An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes,”
approved September 26, 1914.

REPORT, FINDINGS AS TO THE FACTS, AND ORDER.

Pursuant to the provisions of an Act of Congress, approved
September 26, 1914, the IFederal Trade Commission issued and
served a complaint upon the respondents, the Imperial Production
Company, J. T. Craig, S. F. Tubbs, and J. B. Bright, charging them
with the use of unfair methods of competition in commerce in viola-
tion of the provisions of the said Act.

The respondents having entered their appearance by their attorney,
and filed their answer herein, and having entered into a stipulation
with counsel for the Commission that, subject to the Commission’s ap-
proval, the matters and facts contained therein and introduced of
record before a duly authorized Examiner of the Commission, shall
constitute the facts in this proceeding and shall be taken and con-
sidered in lieu of testimony and that the Commission may proceed
upon such stipulation and agreement of facts to make and enter its
report stating its findings as to the facts and its conclusions thereon,
and issue its order disposing of this proceeding without the intro-
duction of testimony, and thereupon the Federal Trade Commission
having duly considered the record and being now fully advised in
the premises, make this its report, stating its findings as to the facts
and its conclusion.

FINDINGS A8 TO THE FACTS.

Paracrarm 1. That the respondents, J. T. Craig and S. F. Tubbs,
are residents of the State of Texas having their principal office and
Place of business in the City of Dallas, in said State; that the re-
spondent J. B. Bright is a resident of the State of Oklahoma with
his residence and principal place of business at Kiowa in said State;
that the said respondents, Craig, Tubbs, and Bright, caused to be
organized under a declaration of trust, on or about December 25,
1919, the respondent, Imperial Production Company, with an author-
ized capitalization of 1,000,000 shares of the par value of $1.00
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each, and thereafter engaged in its promotion, and in the sale of
stock therein.

Par. 2, That in the course of the promotion and organization of
said company the respondents,.J. T. Craig, S. F. Tubbs, and J. B.
Bright, transferred to the respondent, Imperial Production Com-
pany, certain oil leases in the State of Texas and elsewhere, and in
return therefor received its entire capital stock; subsequently they
donated to the trustees of the respondent company 500,000 shares of
said stock, it being understood and agreed by and between them
as trustecs thereof that an additional block of 250,000 shares was
to be used from time to time as occasion or the necessity of the
situation might require for the purchase of further and additional
leases or other holdings for and on behalf of the respondent, Im-
perial Production Company.

Par. 3. That the respondents, J. T. Craig, S. F. Tubbs, and J. B.
Bright, in conducting the business of promoting and organizing the
said respondent, Imperial Production Company, circulated and dis-
tributed, or caused to be circulated and distributed through the
mails or otherwise, large quantities of letters, circulars, and advertis-
ing matter into and through the various States and Territories of the
United States, and procured subscriptions for and sold stock in said
company to many persons, copartnerships, and corporations through-
out the United States by means of such letters, circulars, and adver-
tising matter, and transported or caused to be transported the stock
so sold from their oflice and place of business, in the City of Dallas,
in the State of Texas, to the purchasers thereof in and through the
various States and Territories of the United States in direct competi-
tion with other persons, copartnerships, and corporations engaged
in the sale and distribution of stocks and securities.

Par. 4. That the respondents, Craig, Tubbs, and Bright, each for
himself, and in conjunction with each other, deceived the public, par-
ticularly that part thereof who purchased or contracted to purchase
stock in the said respondent, Imperial Production Company, by
means of false and misleading advertisements, false representations,
and false publications mentioned in paragraph 2 of the complaint,
and by making, publishing, and advertising and circulating through
the literature or advertising matter mentioned in said paragraph
false and misleading reports, false statements, and false representa-
tions regarding the plan of organization, resources, business prog-
ress, good will, and prospects of the Imperial Production Company,
and the standing, ability, and integrity also of respondents asso-
ciated therewith in the promotion thereof, and represented, adver-
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tised, published, and circulated, particularly the following statements
and representations, which in whole or in part were false and mis-
leading, and that they and each of them have sold large amounts of
the stock of the said company by means thereof, to wit: That the
tract of land described by respondents in their said literature as
tract No. 1 was surrounded by production; that there were producing
wells on all sides of tract No. 2; that tract No. 4 was a short distance
southeast of Duvall, Cotton County, Oklahoma, which was across
Red River north of the Burke-Waggoner pool and near several wells,
and that geologists declared that the Burke-Waggoner pool crosses
the Red River at this place and that there was no doubt that said
tract was in this pool, meaning Burke-Waggoner pool; that tracts
Nos. 6 and 7, in Hardeman and Foard Counties, in the State of Texas,
were surrounded by wells in the process of drilling; that tract No. 8,
consisting of 120 acres, was near wells in process of drilling; that
tract No. 9, in Fisher County, Texas, was surrounded by deep tests in
the process of drilling; that tract No. 16 was located in New Mexico,
a State which was getting “a big play by the big oil companies”;
that tract No. 20, consisting of 10 acres in Tillman County, Okla.,
was only a short distance across the Red River from the big wells
on the northwest BDurkburnectte extension; that tract No. 31, con-
sisting of 10 acres in Claiborne Parish, La., was near the famous
Homer oil fields, where wells come in at 1,150 to 2,250 feet, making
as high as 20,000 barrels, and that this tract lay between Homer and
Bull Bayou fields; that the Imperial P’roduction Company owned
two producing wells with a settled production of 80 barrels per day,
then pumping and fully equipped; that the respondent Imperial
Production Company was a real producing oil company with several
thousand acres of good oil leases, several of which were in the famous
Burkburnette oil fields and surrounded by producing wells, and also
had two producing wells in Musgraves addition to the town of
Burkburnette, making at least 80 barrels per day, which would aflord
plenty of oil to take care of dividends for several months; that the
earnings of the company averaged $5,000 per month; that with pres-
ent production the respondent Imperial Production Company would
be able to pay a dividend of 2% monthly; that the earnings of the
Imperial Production Company were far in excess of dividend re-
quirements: Whereas, in truth and in fact, there was no production
in the vicinity of tract No. 1 and the wells sunk near said tract pro-
duced no oil; there were no producing wells on all sides of tract No.
2, and only some production to the north of said tract and small pro-
duction to the south. There were no oil wells near tract No. 4, and
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geological maps do not indicate that the so-called Burke-Waggoner
pool crosses the Red River at any point. Likewise there were no
drilling operations in the neighborhood either of tract No. 6 or of
tract No. 7 in HHardeman or Foard Counties, Texas. There were no
drilling operations in many miles of tract No. 8 or of tract No. 9,
and only one test well drilled in the vicinity of the latter tract. There
were no drilling operations in the vicinity of tract No. 16, in New
Mexico, and none of the large oil companies were then giving New
Mexico any particular attention as an oil producing territory. That
Tillman County is considered strictly wildcat territory and no pro-
duction has ever been secured within it; that tract No. 31 is neither
in or near the so-called Homer or Bull Bayou field, but is situated
nine miles southwest of the latter field in a district where there has
never been any production; that respondent company averaged in its
two alleged wells on the tract known as No, 37 not more than 14
barrels of oil per day; that the said company never owned in the
Burke-Waggoner field or elsewhere any well or wells of any charac-
ter or description of 1,000 barrels daily production or any production
in excess of 14 barrels per day.

Par. 5. That at no period during the time when respondents’ litera-
ture, consisting of circulars, letters, and other advertising matter as
aforesaid, was circulated and distributed in and through the various
States of the United States in the promotion and sale of its stock,
did the respondents earn directly or indirectly {from production or
otherwise suflicient money to justify or pay a dividend of 2% or
any dividend whatever, and that such dividend or dividends as were
from time to time paid by the respondent, Imperial Production Com-
jany, was falsely so called and falsely declared and the same was
paid for the particular purpose of promoting the sale of stock of
the said Imperial Production Company, and the so-called dividend
payments were widely advertised in the soliciting of subscriptions
for the stock of said company and were declared and paid out of the
proceeds from the sales of such stock.

CONCLUSION.

The practices of the respondents, under the conditions and circum-
stances described in the foregoing findings, are unfair methods of
competition in interstate commerce and constitute a violation of the
provisions of Section 5 of the Act of Congress approved September
26, 1914, entitled “An Act to create a Federal Trade Commission, to
define its powers and duties, and for other purposes.”



IMPERIAL PRODUCTION CO. ET AL, 283
274 Order.
ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission, the answer of re-
spondents, the testimony and evidence, argument of counsel having
been waived, and the Commission having made its findings as to the
facts, and its conclusions as to the law to the effect that the re-
spondents, Imperial Production Company, J. T. Craig, S. F. Tubbs,
and J. B. Bright have violated the provisions of the Act of Con-
gress approved September 26, 1914, entitled, “An Act to create a
Federal Trade Commission, to define its powers and duties, and
for other purposes,”

It is now ordered, That the respondents, J. T. Craig, S. F. Tubbs,
and J. B. Bright, individually, or as officers, shareholders, trustees,
or agents of the respondent, Imperial Production Company, or as
officers, shareholders, trustees, or agents of any other company,
corporation, association, or copartnership, and the Imperial Pro-
duction Company, its officers, agents, and trustees do cease and de-
sist from '

Publishing, circulating, or distributing or causing to be published,
circulated, or distributed, any newspaper, pamphlet, circular, letter,
or magazine advertisement, or any other printed or written matter
whatsoever in connection with the sale or offering for sale in inter-
state commerce of stock or securities wherein is printed or set forth
any false or misleading statements or répresentations to the effect
that the property of such company, corporation, association, or co-
partnership is in the vicinity of, or surrounded by, producing oil
wells, or any other false or misleading statements or representations
concerning the promotion, organization, character, history, resources,
assels, oil production, earnings, income, dividends, progress, or
prospects of any such company, corporation, association, or part-
nership, and

It is further ordered, That the respondents, J. T. Craig, S. F.
Tubbs, and J. B. Bright, within sixty (60) days from the date of
the service of this order file with the Commission a report setting
forth in detail the manner and form in which they have complied
with this order of the Commission herein set forth.
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FEDERAL TRADE COMMISSION.

V.

NOLDE & HORST COMPANY.

COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OT SECTION &
OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914,

Docket 679—November 14, 1922,

SYLLABUS.

Where a corporation engaged In the manufacture and sale of hosiery in com-
petition with concerns who either correctly branded, labeled and advertised
thelr products with reference to composition or failed to brand, label and
advertise the same at all in that respect; branded, labeled, advertised and
sold hosiery composed of cotton and wool as ‘ Worsted,” “Fine Wool,”
“ Merino,” “Natural Wool,” and * Cashmere,” thereby misleading a sub-
stantial part of the purchasing public with reference to the composition
of said goods:

ITeld, That such branding, labeling, advertising and sales, under the circum-
stances set forth, constituted unfair methods of competition.

COMPLAINT.

The Federal Trade Commission, having reason to believe from a
preliminary investigation made by it that the Nolde & Horst Com-
pany, hereinafter referred to as respondent, has been amd is using
unfair methods of competition in violation of the provisions of Sce-
tion 5 of an Act of Congress approved September 26, 1914, entitled,
“An Act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes,” and it appearing that a pro-
ceeding by it in respect thereof would be to the interest of the publie,
issues this complaint, stating its charges in this respect on informa-
tion and belief as follows:

Paracrarir 1. That the respondent is a corporation organized
and existing under the laws of the State of Iennsylvania, with its
principal place of business in the City of Reading, in said State.

Par. 2, That respondent is engaged in the bisiness of manufac-
turing and selling hosiery, and causes hosiery sold by it to be trans-
ported to the purchasers thereof, from the State of Pennsylvania,
through and into other States of the United States, and carries
on such business in direct, active competition with other persons,
partnerships and corporations similarly engaged.

Par.3. That respondent in the course of its business as described in
paragraph 2 hereof, places upon hosiery sold by it, and upon the boxes
in which hosiery is packed and in which boxes the hosiery is event-
ually exhibited to the purchasing public by the retail dealers, certain
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false and misleading labels; that upon hosiery so sold by respondent
made of mixed cotton and wool, and upon the boxes containing same,
respondent places or causes to be placed labels, among which are
the following, viz: “ Worsted,” “ Fine Wool,” ¢ Merino,” ¢ All Wool,”
“ Natural Wool ? and “ Cashmere;” which labels are false and mis-
leading and are calulated to and do mislead and deceive the pur-
chasing public.

Par. 4. That by reason of the, facts recited, the respondent is
using an unfair method of competition in commerce, within the in-
tent and meaning of Section 5 of an Act of Congress entitled, “ An
Act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes,” approved September 26, 1914.

REPORT, FINDINGS AS TO THE FACTS, AND ORDER.

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, the Federal Trade Commission issued and served
a complaint upon the respondent, Nolde & Horst Company, charging
it with the use of unfair methods of competition in commerce, in
violation of the provisions of said Act.

The respondent having entered its appearance in its own proper
person and filed its answer herein, admitting all the allegations of
the complaint and each count and paragraph thereof, and having
made, executed, and filed an agreed statement of facts, in which
it is stipulated and agreed by the respondent that the Federal Trade
Commission shall take such agreed statement of facts as the facts in
this case and in lieu of testimony, and proceed forthwith with such
agreed statement of facts to make its findings as to the faéts and
such order as it may deem proper to enter therein without the in-
troduction of testimony or the presentation of argument in support
of same, and the Federal Trade Commission, having duly considered
the record and being now fully advised in the premises, makes this
its report stating its findings as to the facts and conclusion:

FINDINGS AS TO THE FACTS.

Paracrapnr 1. That the respondent, the Nolde & Horst Com-
pany, is a corporation duly organized, and existing under and by
virtue of the laws of the State of Pennsylvania, with its principal
place of business in the City of Reading, in said State.

Par, 2, That the respondent is engaged in the business of manu-
facturing and selling hosiery at wholesale, in the State of Penn-
sylvania and in other States of the United States, causing same to
be shipped and transported from the State of Pennsylvania through
and into other States of the United States pursuant to such sales,
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in competition with other corporations, copartnerships and individu-
als engaged in similar commerce between and among the States of
the United States, and that there has been and is continuously a
current of trade to and from the said respondent in said 11051ery
among and between the States of the United States.

PAR 3. That the respondent until it learned of this investiga-
tion by the Commission, about June 1, 1920, in the conduct of its
business as described in Paragraph 2 above, sold and shipped hosiery
which it knew was made of mixed cotton and wool, labeled, ad-
vertised and branded, and in packages or containers labeled, ad-
vertised and branded ¢ Worsted,” and “ Fine Wool,” and “ Merino”
and “Natural Wool ” and “ Cashmere.” That dealers purchasing
this hosiery from respondent, labeled, advertised and branded as
aforesaid, offer and sell it so labeled, advertised and branded to the
general purchasing public. That neither the said hosiery nor the
boxes containing it were labeled, advertised or branded with any
other word or words to indicate the character, kind or grade of
material or materials entering into the manufacture of said hosiery.

Par. 4. That the word “ Worsted ” means primarily and popularly
a yarn and fabric made wholly of wool and when applied to hosiery
without any other word or words descriptive of the character, kind
or grade of material or materials, is understood by the general pur-
chasing public to mean hosiery which is made entirely of wool.
That the term “ Fine Wool,” when applied to hosiery without any
other word or words descriptive of the character, kind or grade of
material or materials, is understood by the general purchasing public
to mean hosiery which is made entirely of wool. That the word
“ Merino ” as applied to wool means primarily and popularly a fine
long-staple wool which commands the highest price, and when ap-
plied to hosiery without any other word or words descriptive of the
character, kind or grade of material or materials, is understood by
the general purchasing public to mean hosiery which is made entirely
of a high-grade wool. That the term “Natural Wool,” when ap-
plied to hosiery without any other word or words descriptive of the
character, kind or grade of material or materials, is understood by
the general purchasing public to mean hosiery which is made en-
tirely of wool. That the word “ Cashmere,” when applied to hosiery
without any other word or words descriptive of the character, kind
or grade of material or materials, is understood by the general pur-
chasing public to mean hosiery which is made entirely of a high-
grade wool.

Par. 5. That many of respondent’s competitors are engaged in the
sale of hosiery to persons in States other than those in which their
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principal factories and places of business are located, and in causing
hosiery so sold to be transported from the States in which their
principal factories or places of business are located through and into
other States of the United States, pursuant to such sales. That
many such competitors, prior to June 1, 1920, sold and shipped and
are now selling and shipping, in said commerce between the States
of the United States, hosiery which is made entirely of a high-grade
wool, which hosiery and the packages or containers for which are
labeled, advertised and branded “ Merino ” and “ Cashmere.” That
many such competitors, prior to June 1, 1920, sold and shipped and
are now selling and shipping, in said commerce between the States
of the United States, hosiery which is made entirely of wool, which
hosiery and the packages or containers for which are labeled, ad-
vertised and branded “ Worsted” and “Fine Wool ” and “ Natural
Wool.”

Par. 6. That many of respondent’s competitors, in the course of
commerce between the States as described in Paragraph 5 above, prior
to about June 1, 1920, sold and shipped and are now selling and ship-
ping hosiery, which is made of mixed cotton and wool, which hosiery
and the packages or containers for which are labeled, advertised
and branded with no word or words descriptive of the material or
materials entering into the manufacture of such hosiery. That many
of respondent’s competitors, prior to about June 1, 1920, sold and
shipped and are now selling and shipping, in the course of comnerce
between the States as described in Paragraph 5 above, hosiery which
is made of mixed cotton and wool, and the labels, advertisements
and brands on which and the packages or containers for which con-
tain the words “ Wool and Cotton,” or the words “ Worsted and
Cotton,” or the words  Merino and Cotton.”

Par. 7. The labels or brands under which the respondent sells,
advertises and ships hosiery, as set forth in the foregoing findings,
tend to and do mislead and deceive a substantial part of the pur-
chasing public as to the composition of materials of said hosiery;
said labels or brands as so used by respondent cause said hosiery to
compete unfairly with goods of its competitors in interstate com-
merce, who, as set forth in paragraphs 5 and 6 above, sell hosiery
made entirely of wool, or hosiery made wholly or in part of other
materials than those named, labeled and branded so as to indicate the
true composition thereof, or not labeled or branded by any words
descriptive of the composition thereof.

800-44°—24—voL 5—20
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CONCLUSION,

The practices of the said respondent, under the conditions and
circumstances described in the foregoing findings, are unfair methods
of competition in interstate commerce and constitute a violation of
the Act of Congress approved September 26, 1914, entitled, “An Act
to create a Federal Trade Commission, to define its powers and duties,
and for other purposes.”

ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Com-
mission, upon the complaint of the Commission, the answer of the
respondent, and the statement of facts agreed upon by the respond-
ent and counsel for the Commission, and the Commission having
made its findings as to the facts with its conclusion, that the respond-
ent has violated the provisions of the Act of Congress approved
September 26, 1914, entitled “An Act to create a Federal Trade
Commission, to define its powers and duties,and for other purposes,”

It i3 now ordered, That the respondent, Nolde & Horst Company,
and its oflicers, agents, representatives, servants and employees,
cease and desist from directly or indirectly:

1. Using as labels or brands on hosiery sold by it, or on the con-
tainers thereof, or in advertisements thercof, the word “ Wool ” (1)
unless the hosiery so labeled, branded or advertised be composed en-
tirely of wool, or (2) unless, when the hosiery is composed partly of
wool, it i3 accompanied by a word or words aptly and truthfully
describing the other material or materials of which the hosiery is in
part composed.

II. Using as labels or brands on hosiery sold by it, or on the con-
tainers thereof, or in advertisements thereof, the word “ Worsted ”
(1) unless the hosiery so labeled, branded or advertised be composed
entirely of wool, or (2) unless, when the hosiery is composed partly
of wool, it is accompanied by a word or words aptly and truthfully
describing the other material or materials of which the hosiery is in
part composed.

III. Using as labels or brands on hosiery sold by it, or on the con-
tainers thereof, or in advertisements thereof, the word “ Merino”
(1) unless the hosiery so labeled, branded or advertised be composed
entirely of wool of a high grade, or (2) unless, when the hosiery is
composed partly of merino it is accompanied by a word or words
aptly and truthfully describing the other material or materials of
which the hosiery is in part composed.

IV. Using as labels or brands on hosiery sold by it, or on the con-
tainers thereof, or in advertisements thereof, the words “ Natural
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Wool ” (1) unless the hosiery so labeled, branded or advertised be
composed entirely of wool, or (2) unless, when the hosiery is com-
posed partly of wool, it is accompanied by a word or words aptly
and truthfully describing the other material or materials of which
the hosiery is in part composed.

V. Using as labels or brands on hosiery sold by it, or on the con-
tainers thereof, or in advertisements thereof, the word “ Cashmere ”
(1) unless the hosiery so labeled, branded or advertised be composed
entirely of wool of a high grade, or (2) unless, when the hosiery is
composed partly of cashmere, it is accompanied by a word or words
aptly and truthfully describing the other material or materials of
which the hosiery is in part composed.

Respondent is further ordered, To file a report in writing with the
Commission sixty (60) days from notice hereof, stating in detail

© the manner in which this order has been complied with and con-
formed to.
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FEDERAL TRADE COMMISSION
v,

HUB HOSIERY MILLS.

COMPLAINT IN THE MATTER OF TIIE ALLEGED VIOLATION OF SECTION 6§ OF
AN ACT OF CONGRESS APPROVED SEPTEMBER 20, 1914.

Docket 883—November 14, 1922,

SYLLABUS.

Where a corporation engaged in the manufacture and sale of infant’s hose com-
posed in approximately equal parts of wool and cotton, labeled, advertised
and sold the same as * Infant’s Australian Ribbed Merino Ilose” in com-
petition with hose composed entirely of wool and properly so labeled and
described ; with the capacity and tendency to mislead ultimate purchasers
with reference to the composition of sald goods and thereby Induce the
purchase thereof:

Held, That such labeling, advertising and sales, under the circumstances set
forth, constituted unfair methods of competition,

COMPLAINT.

Acting in the public interest pursuant to the provisions of an act
of Congress approved September 26, 1914, entitled, “An act to create
a Federal Trade Commission, to define its powers and duties, and for
other purposes,” the Federal Trade Commission charges that the
Hub Hosiery Mills, hereinafter referred to as respondent, has been
and is using unfair methods of competition in commerce, in viola-
tion of the provisions of section 5 of said act, and states its charges
in that respect as follows:

Paracrapir 1. Respondent is a corporation organized under the
laws of the State of Massachusetts, with its principal office and place
of business in the city of Boston in said State. It is, and at all
times hereinafter mentioned has been, engaged in the manufacture
and sale of infants’ hose, and in the conduct of its business causes
infants’ hose made and sold by it to be transported to purchasers
thereof from the State of Massachusetts through and into other
States of the United States. In the course of said business respond-
ent continuously hag been and now is in competition with other per-
sons, partnerships and corporations engaged in similar business in
interstate commerce.

Par. 2. Respondent for more than two years last past has manu-
factured, and is now manufacturing, infants’ hose composed partly
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of wool and partly of cotton, the proportion of cotton therein being
fifty (50%) per cent or more, and for more than two years last past
has labeled or branded and is now labeling and branding the pack-
ages or containers in which said hose are delivered to jobbers and
other customers “ Infants’ Australian Ribbed Merino Hose,” and for
more than two years last past has advertised, sold and shipped, and
is now advertising, selling and shipping said product so labeled or
branded in interstate commerce as aforesaid.

Par. 3. The words “Australian Merino ” as used by respondent in
labeling its product as aforesaid, signify to and are understood by a
substantial part of the purchasing public to mean wool, and to many
of them, wool of the merino sheep, or of other fine quality grown in
Australiay and as used in its labels by respondent as aforesaid they
are false and tend to mislead the purchasing public to believe that
the articles so labeled are either composed entirely of wool, or en-
tirely of wool of the merino sheep, or of other fine quality wool
grown in Australia.

Par. 4. There are a considerable number of manufacturers who
make infants’ hose composed entirely of wool, and many manufac-
turers of infants’ hose composed of cotton and wool who do not use
or apply to their product the labels used by respondent as aforesaid,
or otherwise indicate to the purchasing public that it is composed
entirely of wool.

Par. 5. The above alleged acts and things done by respondent are
all to the prejudice of the public and of respondent’s competitors,
and constitute unfair methods of competition in commerce within
the intent and meaning of section 5 of an act of Congress entitled,
“An act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes,” approved September 26, 1914.

REPORT, FINDINGS AS TO TIIE FACTS, AND ORDER.

Pursuant to the provisions of an act of Congress approved Sep-
tember 26, 1914, the Federal Trade Commission issued and served
a complaint upon the respondent, IIub IHosiery Mills, charging it
with unfair methods of competition in commerce in violation of the
provisions of said act.

The respondent having entered its appearance and filed its answer
herein and having entered into a stipulation in writing, as to the
facts, in which stipulation it is admitted that certain of the matters
and things alleged in said complaint are true in the manner and form
therein sct forth, thereupon this proceeding came on for final hear-
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ing, and the Commission, being fully advised in the premises, and
upon consideration thereof, makes this its report, stating its findings
as to the facts and conclusion.

FINDING AS TO TIIE FACTS,

Paracrapir 1. The respondent, Hub Hosiery Mills, is a corporation
organized under the laws of the State of Massachusetts, with princi-
pal place of business at Boston in said State, and is engaged in the
business of manufacturing and selling infants’ hose, and causes hose
sold by it to be transported to the purchasers thereof from the State
of Massachusetts through and into other States of the United States;
that in the conduct of such business respondent has been and is in
direct, active competition with other corporations, persons and part-
nerships engaged in similar business in commerce among the States.

Par, 2. For a number of years prior to 1922, and to a limited extent
in 1922, respondent in the course of its business, as described in
paragraph 1 hereof, manufactured and sold infants’ hose composed
of approximately equal parts of wool and cotton, which hoso were
packed in containers upon which were placed labels which contained
the words “ Infants’ Australian Ribbed Merino Iose,” which hose,
in many instances, remained in such containers at the time they wero
offered for sale and sold to the public in the usual course of retail
trade; that prior to 1922, respondent caused to be distributed to the
trade in numecrous States of the United States, circular letters and
other advertising matter in which hose manufactured and sold by
respondent were described as “ Infants’ Australian Ribbed Merino
Hose.” That respondent made no sales of its product to retail
dealers or to the consuming public, but sold its product entirely to
jobbers who resold same to retail dealers, who resold same to the
public. That hose so labeled, advertised and sold by respondent were
sold in due course of interstate commerce, in competition with hose
made cntirely of wool and properly labeled and described as “ YWool,”
“Australian Wool,” or with words of like import.

Par. 8. The words “Australian” and “Merino” as used by re-
spondent in labels, as set out in paragraph 2 hereof, signify to, and
are understood by, a substantial part of the purchasing public, to
mean woo!l of the merino sheep or other fine quality of wool grown in
Australia; that such labels had the capacity and tendency to mislead
the uitimate purchasers of the hose so produced and sold by respond-
ent, and to cause purchasers in the usual course of retail trade to buy
such hose under the mistaken belief that such hose were composed en-
tirely of wool, or entirely of wool of the merino sheep or other fine
quality of wool grown in Australia.
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CONCLUSION.

That the practices of the said respondent, under the conditions and
circumstances described in the foregoing findings, were unfair
methods of competition in interstate commerce and constituted a
violation of section 5 of the act of Congress, approved September 26,
1914, entitled, “An act to create a Federal Trade Commission, to
define its powers and duties and for other purposes.”

ORDER TO CEASI® AND DESIST.

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission, the answer of the
respondent, and a stipulation as to the facts, and the Commission
having made its findings as to the facts and its conclusion that the
respondent has violated the provisions of an act of Congress ap-
proved September 26, 1914, entitled, “An act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes,”

It i3 now ordered, That the respondent, the Hub Hosiery Mills,
its officers, directors, agents, servants and employees, cease and desist
from employing or using as labels upon infants’ hose manufactured
and sold by it, and not composed wholly of wool, or upon the contain-
ers in which such hose are packed and thereafter displayed to the pur-
chasing public, which labels contain the words “Australian” or
“ Merino,” alone, or in combination with any other word or words,
. unless accompanied by a word or words designating the substance,
fiber or material other than wool of which the hose are composed,
(e. g., Wool and Cotton) or by a2 word or words otherwise clearly
indicating that such hose are not made wholly of wqol, (e. g., part
Wool).

It i3 further ordered, That the respondent within 60 days after
the date of the service upon it of this order, file with the Commission
a report in writing setting forth in detail the manner and form in
which it has complied with the order to cease and desist hereinbefore
set forth by the Commission.
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FEDERAL TRADE COMMISSION

V.

SAMUEL SILVERMAN, JACOB SILVERMAN, AND HENRY
GREENBLATT, PARTNERS, DOING BUSINESS UNDER
THE NAME AND STYLI: OF WAREWELL COMPANY.

COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION 5
OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914,

Docket 877—December 9, 1922,

SYLLABUS.

Where a corporatlon engaged In the publication and sale of a set of books
which contained a carefully selected group of stories, dramas, essays
and other literary productions of the world's most famous authors, and
represented the expenditure of much time and money by it in experiments
in materials, size, subjects, etc., designated the same the “ Little Leather
Library,” spent large sums of money in so advertising the same, and built
up a large and valuable good will therefor; and thereafter a firm, not
theretofore a competitor,

(a) Secured from various sources (Including persons connected with said
Library's publication) without its consent, confidential information relat-
Ing to its source of supply for materials and the mechanlcal processes
whereby such Library could be produced at the lowest cost;

(b) Published first as the Famous Authors’ Library Assoclation, and later as
the Classlcs I'ublishing Co. sets which simulated exactly in size, contents,
and arrangement, the books in its competitor’s set, using some of the lat-
ter's books as * copy " for its publications; and

(¢) In advertising and offering the same so closely- simulated in form, {llus-
tration and substance its advertisements that experienced advertising men
as well as the purchasing public were deceived und misled Into the belief
that the advertisements were those of the publishers of the Little Leather
Library; .

With the result that the public was misled and decelved Into believing sald sets
to be those of the corporation and into buying them as such:

Ifeld, Thut such practices, under the circumstances set forth, constituted untair
methods of competition.

COMPLAINT.

The Federal Trade Commission, having reason to believe from
a preliminary investigation made by it that Sam Silverman, Jacob
Silverman, and Ilenry.Greenblatt, partners doing business under
the name and style of Warewell Company, hereinafter referred to
as respondents, have been and are using unfair methods of com-
petition in interstate commerce in violation of the provisions.of
Section 5 of an Act of Congress, approved September 26, 1914,
entitled, “ An Act to create a Federal Trade Commission, to define
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its powers and duties, and for other purposes,” and it appearing to
the Commission that a proceeding by it in respect thereof would be
of interest to the public, issues this. complaint stating its charges
in that respect on information and belief, as follows:

Paracrarixr 1. That respondents are partners who since February
1921 continuously have been and now are engaged among other
things in the publishing and selling of books in interstate commerce,
at some of the times hereinafter mentioned under the trade name
and style of Famous Authors Association and at other such times
under the trade name and style of Classics Publishing Company,
with their principal office and place of business in the City of Phila-
delphia, State of Pennsylvania. Respondents’ method of business
was and is to insert advertisements in the magazines, periodicals
and other publications of general circulation throughout the United
States, in which advertisements respondents solicit mail orders
direct from the ultimate purchaser for the books published by them.
Upon receiving orders for said books from persons residing at
various points in various States of the United States, respondents
cause the books so ordered to be shipped from their said place of
business in Philadelphia into and through various States of the
United States to the purchasers thereof at their said several places
of residence. In the course and conduct of their said business
respondents are in competition with other persons, partnerships,
and corporations engaged in publishing and thereafter selling books
in interstate commerce and with the trade generally.

Par. 2. Amongst said competitors of respondents is the Little
Leather Library Corporation, hereinafter called the corporation,
a corporation organized about the year 1915 under the laws of the
State of New York with its oflice and principal place of business
in the City of New York in said State. The organizers of this cor-
poration were at that time engaged in conducting an advertising
agency, hercinafter called the agency, in the City of New York, the
business of said agency being to compose appropriate advertisements
for merchants, business and professional men, and other persons
and to cause the same to be inserted in appropriate magazines and
other publications throughout the United States. In connection
with said business said agency at times gave business advice to its
clients. Before respondents commenced their publishing business,
set out in Paragraph One hercof, they had been engaged in other
forms of mail-order business and in connection therewith had become
clients of the agency and remained such until embarking in aforesdid
publishing business. In the course of their relation as clients to the
agency, respondents received from the agency both advertising and
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business advice. While the aforesaid relation of clients to the
agency was in existence, the Little Leather Library Corporation
produced and marketed throughout the United States a selection of
stories, dramas, essays and other literary productions of famous and
well-known authors, which collection it named the Little Leather
Library. This collection, after sundry experiments in materials,
size and selection of subjects adapted to the project, was finally is-
sued as a set of thirty volumes, each of a size small enough to slip
into the pocket and bound in an imitation of leather, which were of-
fered as a set at the price of $2.98, and singly at ten cents the volume.
Said collection is hereinafter called “the library.” The corpora-
tion’s method of selling the library was by causing to be inserted in
magazines and other periodicals of general circulation throughout
the United States advertisements of the library in which advertise-
ments orders were solicited for the library direct from the ultimate
purchaser by mail. Upon receiving orders therefor the corporation
shipped the library from its said place of business in the City of
New York to said purchasers at their several places of residence
in the various States of the United States. The library thus ad-
vertised and sold acquired a great popularity and demand through-
out the United States and the corporation built up a large and val-
uable good will in the sale thereof.

‘Par. 3. Respondents well knowing the facts set forth in Para-
graph Two hereof, and with the purpose of acquiring for themselves,
and to trade upon, the popularity and demand for the library and
the good will in the sale thereof enjoyed by the corporation, did,
about the year 1921, the following acts and things:

(a) Under the pretense of securing advice from the agency and
from other sources in confidential relationship with said agency, in
and about the desirability of embarking in the publishing business
and the sale of publications generally as a part of their original mail
order business, sccured from the agency and other said sources, con-
fidential information, data and figures concerning sources of supply
of materials entering into the library, the names, character and
price of such materials, the name of the printing concern which
printed and produced the library for the corporation, particulars
of the mechanical processes whereby the library was produced at the
lowest cost, and other valuable private information regarding the
printing, production, advertising and sale of said library, and;

(5) Having thus secured the information set out under subhead-
ing (@), caused to be published, printed, and produced a set of books
of thirty volumes, of the same size as and closely simulating in
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materials and form, the volumes of the library, and containing selec-
tions from the same authors and from no others. The selections
printed were in each instance the same as chosen, by the Corporation
and appearing in the library and no others, although there were
many hundreds of selections among the writings of said authors
which respondents might have made, and each volume of respond-
ents’ said books under the names of their respective authors con-
tained the same selections in the same order in which they appeared
in the volumes of the library and no others.

(¢) Inserted advertisements in magazines and other periodicals
of general circulation throughout the United States, in many of
which appeared the aforesaid advertisements of the corporation, in
which advertisements respondents solicited mail orders from the
ultimate purchaser of said books, and upon receipt of orders therefor
shipped its books from its place of business in Philadelphia to the
purchasers at their various points of residence in the several States
of the United States. Respondents’said advertisements closely simu-
lated the advertisements of the corporation in form, subject matter,
and the method in which books advertised were pictured.

Respondents have continuously since engaged and still engage in
the foregoing practices.

Par. 4. The above alleged acts and things done by respondent
had and have the capacity and tendency to mislead and deceive the
customers, and prospective customers, of the corporation and the
public generally intv the belief that the set of books published by
respondents was and is the library published by the corporation, and
therefore to cause said customers, prospective customers, and the
public generally to purchase respondents’ said set of books in the
belief that it was and is the library.

Par. 5. The above alleged acts and things done by respondents
constitute an unfair method of competition in interstate commerce
within the intent and meaning of Section 5 of an Act of Congress,
entitled, “An Act to create a Federal Trade Commission, to define its
powers and duties, and for other purposes,” approved September
26, 1914.

REPORT, FINDINGS AS TO THE FACTS, AND ORDER.

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, entitled, “An Act to create a Federal Trade Com-
Inission, to define its powers and duties, and for other purposes,” the
Federal Trade Commission issued and served its complaint upon
the respondents, Samuel Silverman, Jacob Silverman, and Henry
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Greenblatt, partners, doing business under the name and style of
Warewell Company, charging them with the use of unfair methods
of competition in commerce in violation of the provisions of said
Act. The respondents, Samuel Silverman, Jacob Silverman, and
Henry Greenblatt, having failed to niake their appearance, and hav-
ing failed to file their answer herein, hearings were had and evidence
was thereupon introduced in support of the complaint, before an
examiner of the Federal Trade Commission duly appointed, and
thereupon this proceeding came on for final hearing, and the Com-
mission, having duly considered the record, and being now fully
advised in the premises, makes this its findings as to the facts and
conclusion:
FINDINGS AS TO THE FACTS.

Paracrarir 1. Respondents Samuel Silverman, Jacob Silverman,
and Henry Greenblatt, were, at all times hereinafter mentioned, a
partnership doing business under the name and style of the Ware-
well Company, with their principal offices and places of business at
940 Market St. and 1210 Arch St. in the city of Philadelphia, State
of D’ennsylvania, where they were engaged since February, 1921,
among other things, in the publication and sale of books, by mail,
in interstate commerce, at some of the times hereinafter mentioned,
under the trade name of Classics Publishing Company, and at other
such times, as I'amous Authors Library Association. Respondents’
method of doing business was to insert advertisements of their books
in magazines, periodicals, and other publications of general circula-
tion throughout the United States, in which advertisements respond-
ents solicited orders direct from the ultimate purchasers, for the
books published by them, causing the books so ordered to be shipped
from their place of business in the city of Philadelphia, State of
Pennsylvania, into and through the various States of the United
States to the purchasers thereof, at their various places of residence,
in direct competition with various other persons, corporations and
partnerships similarly engaged.

Par. 2. Amongst respondents’ competitors was the Little Leather
Library Corporation, hereinafter called the Corporation, a corpora-
tion organized in the year 1915 under the laws of the State of New
York, with its principal office and place of business at 354 Fourth
Ave., New York City. The president of the said Corporation, Harry
Scherman, and the vice president, Max Sackheim, have been continu-
ously since the latter part of July, 1920, conducting an advertising
agency, hereinafter called the Agency, in the city of New York, State
of New York, at the above address. The business of said Agency is
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to secure advertising accounts, to prepare plans and advertisements
which they feel will build business and good will for their clients,
and to place advertisements so prepgred in such periodicals as their
judgment and the judgment of their clients dictate.

The said Corporation is engaged in the publishing and selling of
books, by mail, in interstate commerce, which books contain‘a care-
Tully selected number of stories, dramas, essays, and other literary
productions of the world’s most famous authors, which collection it
has designated as the Little Leather Library, hereinafter referred to
as the Library. Much time and money was spent by the Corporation
in experiments in materials, size, and selection of the subjects to be
used and incorporated in said Library. Only works of uncopyrighted
authors could be used, and after said selections were determined
upon, the exact number of words to go into books of pocket size
editions had to be accurately determined, the original type set up,
and plates made. The collection, when finally issued, contained fif-
teen volumes, which number was subsequently increased, on account
of the Library’s popularity with the purchasing public, to thirty
volumes, and finally to one hundred volumes each of a size small
enough to fit into the pocket and to be conveniently carried and
handled. The said library was at first bound in leather, but is now
bound in a flexible imitation of leather, known as Redcroft Imitation
Leather, and is offered to the public in a set of thirty volumes for
$2.98 the set, and singly, at ten cents the volume. The Library is
mainly sold by means of advertisements inserted in magazines and
other periodicals by said Agency, in which advertisements orders
are solicited, and upon receipt of such orders the said library is
shipped or mailed from the place of business of the said Corporation
in the city of New York, to the purchasers thereof at their several
places of residence in the United States and the District of Columbia,
From the latter part of May, 1920, to the present time, the said
Corporation has spent, according to the record herein, approxi-
mately $250,000.00 in advertising its Library and has built up a large
and valuable good will for its product by such extensive advertising.

I’ar. 3. Respondents, before beginning the publication and sale of
books as set out in Paragraph One above, were engaged in the gen-
eral ail order business at the addresses hereinbefore mentioned,
and were clients for advertising purposes, of the said Agency. The
said respondents, at this point of time, were engagtd in ad-
vertising and selling by mail, in interstate commerce, poplin skirts,
chambray skirts and dresses. Early in the year 1921 respondent,
Samuel Silverman, made a trip to the office of the said Agency and

-
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consulted with the said Agency as to the feasibility of respondents’
embarking in the publishing business. Respondents at this time
suggested to the officers of the Corporation that respondents sell the
Library on a deferred payment plan, which offer was declined. Sub-
sequently, respondent Silverman secured, through various other
sources, without the consent of the Corporatign, confidential in-
formation concerning the source of supply of materials used by the
corporation in publishing its library, and by conversations with vari-
ous persons, other than the oflicers of the said Corporation, who
were connected with the production of the said Library, became well
informed of the mechanical process whereby the Library could be
produced at the lowest cost.

Par. 4. Respondents, about March, 1921, caused to be published a
set of books, fiftcen in number, simulating in size, contents, and ar-
rangement of contents certain of the books published and sold as
aforesaid by the said Corporation. This set of books respondents
advertised and sold in the manner hereinbefore set out for the sum of
$1.98 the set under the trade name of the Famous Authors Library As-
sociation. Subsequently, respondents added fifteen additional bLooks
to the said set mentioned above, which said fifteen additional books
simulated in size, contents, and arrangement of contents, certain
other of the books published and sold by the said Corporation. The
above sct of thirty volumes were advertised and sold by respondents
as set out in Paragraph One, for the sum of $2.49 the sct, under
the trade name of Classics Publishing Company. The size, the sub-
ject matter printed, the authors used, and the arrangement of the
subject matter were in each of the books published and sold as set
out above by the respondents the exact reproduction verbatim of
certain of the books produced by the aforesaid Corporation. Cer-
tain of the books of the said Corporation were used as “ copy ” from
which the actual typesetting incident to the publication of the books
of the said respondents, was done, the only difference being the sub-
stituting of the trade names Famous Authors Library Association
and Classics Publishing Company for the corporate name Little
Leather Library Association and the changing of the place of pub-
lication from New York City to Philadelphia, Pa. The only addi-
tional features differentiating the books published and sold by re-
spondents from the books published and sold by the said Corpora-
tion were' the difference in color of binding and the fact that the
bindings of the books of respondents were cut flush with the pages
of said books while the bindings of the books published and sold by
the Corporation extended slightly beyond the pages of said books.
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Par. 5. Respondents in advertising and in offering for sale their
said books mentioned in Paragraph Four hereof so closely simulated
in form, illustration and substance the advertisements of the Cor-
poration, that experienced advertising men as well as the purchasing
public were deceived and misled into the belief that the advertise-
ments of respondents were the advertisements of the Corporation.

Par. 6. That as a result of the similarity of the advertisements
and books of respondents to those of the Corporation, as heretofore
found, the public was misled and deceived into the belief that the
books of respondents were the books of the Corporation, and did
purchase and buy books of the respondents as and for the books of
the Corporation.

CONCLUSION.

The practices of respondents, as set forth in the foregoing findings
as to the facts are unfair methods of competition in commerce, and
constitute a violation of an Act of Congress approved September
26, 1914, entitled, “An Act to create a Federal Trade Commission,
to define its powers and dutics, and for other purposes.”

ORDER TO CEASE AND DESIST,

This proceeding having been heard by the Federal Trade Commis-
sion upon the complaint of the Commission, the testimony and evi-
dence submitted, the trial examiner’s report upon the facts, and the
exceptions thereto, and the Commission having made its findings as
to the facts with its conclusion that the respondents have violated
the provisions of the Act of Congress approved September 26, 1914,
entitled, “An Act to create a Federal Trade Commission, to defme
its powers and duties, and for other purposes :

It is now ordered, That the respondents, Samuel Silverman, Jacob
Silverman, and ITenry Greenblatt, partners, doing business under the
firm name and style of Warewell Company, its officers, agents, and
solicitors, representatives, servants and employees, cease and desist
from directly or indirectly:

1. Obtaining by spying, espionage or in any manner other than
from the Little Leather Library Corporation, information relative to
the cost of manufacture, source of supply of materials or the market-
ing of the products of the Little Leather Library Corporation of
New York.

2. Selling or offering for sale in interstate commerce, any books
or sets of books containing stories, dramas, essays, or other literary
productions, simulating in binding, size, materials, form, appearance



e

302 FEDERAL TRADE COMMISSION DECISIONS,

* Order. 5F. T.C.

and arrangement of text, the books sold or offered for sale by the
Little Leather Library Corporation, of New York City, New York.

3. Publishing or causing to be published or circulated in any
newspaper, periodical or magazine, any advertisement simulating in
form, substance and appearance the advertisements of the Little
Leather Library Corporation of New York.

It is further ordered, That the said respondents, Samuel Silver-
man, Jacob Silverman and Henry Greenblatt, partners, doing busi-
ness under the firm name and style of Warewell Company, shall,
within thirty (30) days from date of service of this order, file with
the Commission a report setting forth in detail the manner and
form in which it has complied with the order of the Commission

herein set forth.
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FEDERAL TRADE COMMISSION
v.

MELVIN BEHREND AND LEOPOLD BEHREND, COPART-
NERS, DOING BUSINESS UNDER THE FIRM NAME AND
STYLE OF BEIIREND’S.

COMPLAINT IN TIIE MATTER OF TIIE ALLEGED VIOLATION OF SECTION b
. OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914,

Docket 843—December 16, 1922,

SYLLABUS.

Where a firm engaged in retalling dry goods, notions, blankets, comforts and
general wearing apparel, advertised comforts, the covers of which con-
tained no silk, but were composed entirely of mercerized cotton, as * silko-
lene covered comforts,” with the effect of deceiving and misleading a
substantial part of the purchasing publie into believing that the coverings
contained some silk; to the injury of competitors dealing in comforts with
coverings composed wholly of silk and in those composed partly of silk
and partly of cotton, and truthfully named, advertised and labeled:

Ilcld, That such false and misleading advertising, under the circumstances set
forth, constituted an unfalr method of competition,

COMPLAINT.

The Federal Trade Commission, having reason to believe from a
preliminary investigation made by it that, Melvin Behrend and
Leopold Behrend, copartners, doing business under the firm name
and style of Behrend’s, hereinafter referred to as respondents, have
been and are using unfair methods of competition in commerce
within the District of Columbia in violation of Section 5 of an Act
of Congress approved September 26, 1914, entitled “An Act to create
a Federal Trade Commission, to define its powers and duties, and
for other purposes,” and it appearing to the Commission that a pro-
ceeding by it in respect thereof would be to the interest of the publie,
issues this complaint stating its charges in that respect on informa-
tion and belief as follows:

- Paracrarmi 1. That the respondents, Melvin Behrend and Leo-
pold Behrend, are copartners, doing business under the firm name
and style of Behrend’s, and are now and for more than one year last
past have been engaged in selling, at retail, dry goods, notions,
blankets, and general wearing apparel for men and women, at their
store and principal place of business located at 720-724 Seventh
Street, Northwest, in the City of Washington, District of Columbia,
to customers located throughout said District and territory adjacent
80044°—24—voL 5———21
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thereto in direct competition with other persons, firms, copartner-
ships, and corporations similarly engaged.

Par. 2. That the respondents in the conduct of their business in
commerce aforesaid caused to be inserted and displayed on the 28th
day of January, 1921, in the “ Washington Star,” a newspaper of
general circulation throughout the District of Columbia, an adver-
tisement in which they hald out and offered for sale to the gencral
public certain “ SILKOLINE COVERED COMFORTS” and cer-
tain blankets of “ SUPERIOR WOOL FINISH ”; that the material
of which said comforts were made was composed wholly of a highly
mercerized cotton containing no silk whatsoever and the material of
which said blankets were made was composed entirely of cotton
containing no wool whatsoever; that said advertisement had the
capacity and tendency to and did deceive the purchasing public as
to the quality and value of said comforts and blankets and to mislead
them into the belief that said comforts were composed either wholly
or in part of silk and that said blankets were composed either wholly
or in part of wool and the further effect of such false and mislead-
ing advertising has been and is to unduly hinder and injure com-
petitors of the respondents who advertise and sell comforts covered
with a fabric composed wholly or in part of silk, and blankets made
wholly or in part of wool.

Par. 3. That by reason of the facts recited, the respondents are
using an unfair method of competition in commerce, within the
intent and meaning of Scction 5 of an Act of Congress, entitled,
“An Act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes,” approved September 26, 1914.

REPORT, FINDINGS AS TO THE FACTS, AND ORDER

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, entitled, “An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes,”
the Federal Trade Commission issued and served a complaint upon
the respondents, Melvin Behrend and Leopold Behrend, copartners,
doing business under the firm name and style of Behrend’s, charg-
ing such respondents with the use of unfair methods of competition
in commerce in violation of the provisions of said Act.

The respondents having entered their appearance and filed their
snswer herem, hearings were had and evidence was thereupon in-
troduced in support of the complaint and the answer before an
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examiner of the Federal Trade Commission theretofore duly ap-
pointed, and the respondents having waived the presentation of oral
argument and the filing of briefs, the proceeding thereupon came
on for final determination by the Commission, and the Commission
having duly considered the record and being now fully advised in
the premises malkes this its findings as to the facts and conclusion:

FINDINGS A8 TO THE FACTS.

ParacrapH 1. The respondents, Melvin Behrend and Leopold
Behrend, [are] copartners, doing business under the firm name and
style of Behrend’s and are now and for many years prior to
October 11, 1921, have been engaged in selling at retail dry goods,
notions, blankets, comforts and general wearing apparel for men
and women from their store and principal place of business, 720-724
Seventh Street, N.1V., Washington, District of Columbia, to cus-
tomers located throughout said District in direct competition with
other persons, firms, copartnerships and corporations similarly en-
gaged.

Par. 2. The respondents in the conduct of their business in com-
merce in the District of Columbia caused to be inserted and dis-
played on the twenty-eighth day of January, 1921, in the Washing-
ton Star, a newspaper of general circulation throughout the District
of Columbia, an advertisement in which said advertisement among
other things appeared the following language:

“An exceptionally warm comfortable covering these cold
nights. Beautifully colored block plaids, white, tan and
gray with pink and blue borders and very heavy extra size
gray blankets. All of superior wool finish and weighing} $3.98”
{rom 4 to 5 pounds. Included in the lot are about 30 silko-
line Covered Comforts of extra size. Regular at $5.98 but
added to the lot for quick clearance.

(Com. Ex. 1.)

Par. 3. The blankets so advertised and offered for sale to the pub-
lic were not composed of wool but were all cotton and contained no
wool. The words “ wool finish ” as used in the advertisement are
synonymous with wool nap and do not mean and are not understood
to mean that the blankets contain any wool but are used to indicate
simply the finish of the blankets, namely, that the short fibres on the
surface resemble the surface of a wool blanket, and upon each
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blanket there was a label 5 1/2 x 3 1/4 inches in plain bold clear
type reading:
“NASHUA
WOOLNAP
Trade mark Reg. U. S. Pat. Off.
PURE COTTON
XXX
Made by
Nashua Mfg. Co.
Nashua, N. H,
U. S. A”

(Com. Ex. 2.)

Par. 4. The “ Silkoline Covered Comforts” advertised as herein-
before set forth contained absolutely no silk in the covering material
but said covering material was composed entirely of cotton which
had been mercerized, that is, treated with caustic soda or potash
so as to increase its color-absorbing qualities and impart to it a
silky gloss.

“ Silkoline” is a coined word which was thirty years or more ago
designated and applied as the name of this particular cotton fabric
by the manufacturers thereof; and for thirty years at least this par-
ticular mercerized cotton fabric has been labeled ¢ Silkoline,” sold by
manufacturers to wholesalers as “ Silkoline,” and by wholesalers to
retailers as “ Silkoline” and by retailers throughout the United
States advertised and sold to the purchasing public as “ Silkoline ”;
and “ Silkoline ” has become and is the name of this particular mer-
cerized fabric.

Par. 5. The mercerized cotton fabric known as “ Silkoline” is
used for interior room draperies, covering for comforts and orna-
mental pillows and to some extent for linings and costumes for
transient use such as fancy dress dances, and private theatrieals; but
is never used as dress goods. The fabric is made in several grades
some being more highly mercerized than others and therefore bearing
a greater resemblance in its appearance to silk. It is a comparatively
cheap fabric selling in pre-war periods at from eight to fifteen cents
and at present ranging from fifteen to thirty cents per yard.

Par. 6. The word “ Silkoline ” as applied to the mercerized cotton
fabric for which it has become the name is literally and palpably
false. The fabric contains absolutely no silk and the use of said word
in advertising and as a label or description has the capacity and
tendency to mislead and deceive the purchasing public and has mis-
led and deceived a substantial proportion of the purchasing public
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into the belief that the fabric named, styled and advertised as
“Silkoline ” contains some silk when in truth and in fact said fabric
is composed wholly of cotton.

Paxr. 7. The sale of ¢ Silkoline Covered Comforts ” competes in the
District of Columbia with comforts covered with all silk and com-
forts covered with material which contains part silk and part cotton
and the advertising and sale of goods misbranded and misnamed
attracts customers, and trade is thereby diverted from truthfully ad-
vertised, named and labeled goods.

CONCLUSION,

That the advertisement of the respondents in so far as the wool
finished blankets are concerned was not an unfair method of competi-
tion in commerce as the label upon each of said blankets clearly and
distinctly sets forth the fact that said blankets were composed of
“ pure cotton.”

That the practice of the respondents in advertising “ Silkoline
Covered Comforts * was under the facts and circumstances set forth
above an unfair method of competition in commerce and a violation
of the provisions of Section 5 of an Act of Congress approved Sep-
tember 26, 1914, entitled, “An Act to create a Federal Trade Commis-
sion, to define its powers and duties and for other purposes.”

ORDER TO CEASE AND DESIST.

This proceeding having been heard by the FFederal Trade Commis-
sion upon the complaint of the Commission, the answer of the re-
spondents, the testimony and the evidence, the trial examiner’s report
upon the facts, and the Commission having made its findings as to
the facts and its conclusion that the respondents have violated the
provisions of Section 5 of an Act of Congress approved September
206, 1914, entitled, “An Act to create a Federal Trade Commission,
to define its powers and duties, and for other purposes,”

Now, therefore, it is ordered, That the respondents Melvin Behrend
and Leopold Behrend, copartners, trading under the firm name and
style of Behrend’s, their agents and employees cease and desist from
directly or indirectly:

Causing advertisements to be published in newspapers or from
making use of other forms of advertising matter as a means of bring-
ing to the attention of the purchasing public “Silkoline Covered
Comforts” offered for sale or sold by said respondents in the Dis-
trict of Columbia without clearly and distinctly bringing to the
attention of the purchasing public that the fabric termed “ Silko-
line” contains no silk,
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From publishing or causing to be published in newspapers circu-
lated in the District of Columbia advertisements in which a fabric
composed entirely of mercerized cotton is described and offered to
the purchasing public as “ Silkoline” unless said word * Silkoline ”
is accompanied by a word or words clearly designating the substances,
fiber or material of which the said fabric is composed.

And it is further ordered, That the respondents shall file with the
Federal Trade Commission within sixty (60) days from the date of
the service of this order its report in writing stating the manner and
form in which this order has been conformed to and shall attach to
said report two copies of all advertisements distributed or displayed
to the public by respondents in connection with the sale of “ Silkoline
Covered Comforts” or mercerized cotton fabrics described or offered
as “ Silkoline ” in commerce subsequent to the date of this order,
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Complaint,

FEDERAL TRADE COMMISSION,

V.

JOSEPH KAHN, JACOB FRANK, AND JEROME FRANK,
PARTNERS, STYLING THEMSELVES AS KAHN &
FRANK.

COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION &
OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1814,

Docket 682—December 19, 1922,
SYLLABUS.

Wlere a firm engaged in the sale at wholesale of hoslery In competition with
concerns who elther correctly branded, labeled and advertised their prod-
ucts with reference to composition or failed to brand, label and advertise
the same at all in that respect; sold hosiery composed of cotton and of an
anfmal or vegetable fiber, but containing no true silk, in packages or con-
tuiners branded or labeled “ Ladies Silk DBoot Ilose” or * Ladies Art Silk
ITose ”; thereby mislending a substantial part of the purchasing public
with reference to the composition of sald goods:

Held, That the sale of goods branded, labeled and advertised as above set forth,
constituted an unfuir method of competition,

COMPLAINT.

The Federal Trade Commission, having reason to believe from a
prelimirary investigation made by it that Joseph Kahn, Jacob Frank
and Jerome Frank, partners styling themselves I{ahn & Frank,
hereinafter referred to as respondents, have been and are using
unfair methods of competition in violation of the provisions of
Section 5 of an Act of Congress approved September 26, 1914,
entitled, “An Act to create a Federal Trade Commission, to define
its powers and duties, and for other purposes,” and it appearing
that a proceeding by it in respect thereof would be to the interest
of the public, issues this complaint, stating its charges in this
respect on information and belief as follows:

Paracraru 1. That respondents constitute a partnership and carry
on business at New York, N. Y., under the firm name and style of
Kahn & Frank, and are engaged in the business of selling hosiery
at wholesale, causing hosiery sold by them to be transported to the
purchasers thereof from the State of New York, through and into
other States of the United States, and carry on sgch business in
direct, active competition with other persons, partnerships and cor-
porations similarly engaged.

Par. 2. That respondents in the course of their business as de-
scribed in Paragraph One hereof, sell hosiery made of cotton and
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artificial silk, but which contains no genuine silk, which hosiery and
the boxes in which such hosiery are offered for sale to the purchas-
ing public by the retail dealer, have placed thereon, false and decep-
tive labels, among which are the following: “ Ladies’ Silk Boot
Hose ” and “ Ladies Art Silk Hose ”; which labels are false and
misleading and are calculated to and do mislead and deceive the
purchasing public.

Par. 3. That by reason of the facts recited, the respondents are
using an unfair method of competition in commerce, within the in-
tent and- meaning of Section 5 of an Act of Congress entitled, “An
Act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes,” approved September 26, 1914.

REPORT, FINDINGS AS TO THE FACTS, AND ORDER.

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, the Federal Trade Commission issued and served a
complaint upon the respondents, Joseph Kaln, Jacob Frank, and
Jerome Frank, partners, styling themselves as Kahn & Frank, charg-
ing them with the use of unfair methods of competition in commerce,
in violation of the provisions of said Act.

The respondents having entered their appearance in their own
proper persons and filed their answer herein, admitting all the alle-
gations of the complaint and each count and paragraphs thereof,
and having made, executed, and filed-an agreed statement of facts, in
which it is stipulated and agreed by the respondents that the Federal
Trade Commission shall take such agreed statement of facts as the
facts in this case and in lieu of testimony, and proceed forthwith
with such agreed statement of facts to make its findings as to the
facts and such order as it may deem proper to enter therein without
the introduction of testimony or the presentation of argument in sup-
port of same, and the Federal Trade Commission, having duly con-
sidered the record and being now fully advised in the premises,
makes this its report stating its findings as to the facts and conclusion.

FINDINGS A8 TO TIIE FACTS,

Paragraerr 1. That the respondents, Joseph Kahn, Jacob Frank,
and Jerome Frank constitute a partnership and carry on business at
New York, New York, under the firm name and style of Kahn &
Frank.

Par. 2. That the respondents are engaged in the business of selling
at wholesale in the State of New York and in other States of the
United States, hosiery, and in causing the same to be shipped and
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transported from the State of New York through and into other
States of the United States pursuant to such sales, in competition
with other individuals, copartnerships, and corporations engaged in
similar commerce between and among the States of the United States,
and that there has been and is continuously a current of trade to and
from said respondents in said hosiery among and between the States
of the United States.

Par. 3. That the respondents in the course of their business as
described in paragraph 2 above, prior to the commencement of this
proceeding by the Federal Trade Commission, sold and shipped
hosiery made of cotton and an animal or vegetable fiber, and contain-
ing no true silk, in packages or containers labeled and branded
“Ladies’ Silk Boot IMose.” That dealers purchasing this hosiery
from respondents or from respondents’ customers labeled and
branded, or in packages or containers labeled and braded as afore-
said, offer and sell it so Jabeled and branded to the general purchas-
ing public. That neither the said hosiery nor the packages con-
taining it were labeled or branded with any other word or words to
indicate the character, kind or grade of material entering into the
manufacture of said hosiery.

Par. 4. That the respondents in the course of their business as
described in paragraph 2 above, prior to the commencement of this
proceeding by the Federal Trade Commission, sold and shipped
hosiery made of cotton and an animal or vegetable fiber, and con-
taining no true silk, labeled and branded or in packages or containers
labeled and branded “Ladies’ Art Silk ITose.” That dealers pur-
chasing this hosiery from respondents or from respondents’ cus-
tomers labeled and branded, or in packages or containers labeled
and branded as aforesaid, offer and sell it so labeled and branded to
the general purchasing public. That neither the said hosiery nor
the packages containing it were labeled or branded with any other
word or words to indicate the character, kind or grade of material
entering into the manufacture of said hosiery.

Par. 5. That the term “ Silk Boot Hose ” when applied to hosiery
without any other word or words descriptive of the kind or grade
of material, signifies and is understood by a substantial part of the
purchasing public to mean hosiery which is made entirely of ma-
terial derived from the cocoon of the silk worm. That the term
“ Art Silk Hose,” when applied to hosiery without any other word
or words descriptive of the kind or grade of materials, signifies
and is understood by a substantial part of the purchasing public
to mean hosiery which is made entirely of material derived from
the cocoon of the silk worm.
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Par. 6. That many of respondents’ competitors, in the selling of
hosiery, are engaged in interstate commerse, selling and shippirg
their goods from one State into another. That many such compet-
itors sold and shipped, and now sell and ship in said commerce be-
tween the States, hosiery which is made entirely of silk, which
hosiery and the packages or containers of which are labeled, adver-
tised and branded “Ladies’ Silk Boot Iose.” That many such
competitors sold and shipped, and now sell and ship in commerce be-
tween the States, hosiery, which hosiery is made entirely of ma-
terial derived from the cocoon of the silk worm, which hosiery and
the packages or containers of which are labeled, advertised and
branded “ Silk Hose.”

PYar. 7. That many of respondent’s competitors, engaged in inter-
state commerce as aforesaid, have sold and shipped and now sell and
ship, hosiery, which is made of an animal or vegetable fiber, and
containing no true silk, and cotton, which hosiery and the packages
or containers of which are labeled, advertised and branded with no
word or words descriptive of the material or materials entering into
the manufacture of said hosiery. That many of respondents’ competi-
tors, engaged in interstate commerce as aforesaid, have sold and
shipped, and now sell and ship, hosiery, which is made of an animal
or vegetable fiber, and containing no true silk, and cotton, which
hosiery and the packages or containers of which are labeled, adver-
tised and branded with the words “Artificial Silk and Cotton” or
“ Fiber Silk and Cotton.”

Par. 8. The labels or brands under which the respondents sell and
ship hosiery as set forth in the foregoing findings, tend to and do mis-
Jead and deceive a substantial part of the purchasing public as to the
composition and materials of said hosiery; said labels or brands, as
so used by respondents, cause said hosiery to compete unfairly with
the goods of their competitors in interstate commerce, who, as set
forth in paragraphs 6 and 7 above, sell hosiery made entirely of silk;
or hosiery made wholly or in part of other materials than those
named, and labeled or branded so as to indicate the true composition
thereof, or not labeled, or branded by any words descriptive of the
composition thereof.

CONCLUSION.

The practices of the said respondents, under the conditions and cir-
cumstances deseribed in the foregoing findings, are unfair methods
of competition in interstate commerce and constitute a violation of
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the Act of Congt.'ess approved September 26, 1914, entitled “An Act
to create a Federal Trade Commission, to define its powers and du-
ties, and for other purposes.”

ORDER TO CEASE AND DESIST.

This procceding having been heard by the Federal Trade Commis-
sion, upon the complaint of the Commission, the answers of the re-
spoundents, and the statement of facts agreed upon by the respondents
and counsel for the Commission, and the Commission having made
its findings as to the facts with its conclusion, that the respondents
have violated the provisions of the Act of Congress approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes,”

It is now ordered, That the respondents, Joseph Kahn, Jacob
Frank and Jerome Frank, partners, styling themselves as Kahn &
Frank, and their oflicers, agents, representatives, servants and em-
ployees, cease and desist from directly or indirectly using as labels
or brands on hosiery sold by them, or on the containers thereof, or
in advertisements thereof, the word “Silk” or any modification
thereof, (1) unless the hosiery on which it is used is made entirely
of the sill of the silk worm, or (2) unless where the hosiery is made
partly of silk, it is accompanied by a word or words aptly and
truthfully describipg the other material or materials of which such
hosiery is in part composed.

Respondents are further ordered, To file a report in writing with
the Commission sixty (60) days from notice hereof, stating in detail
the manner in which this order has been complied with and con-
formed to.
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FEDERAL TRADE COMMISSION

v.

JOHN BENE & SONS, INC.

COMPLAINT IN TIHE MATTER OF TIIE ALLEGED VIOLATION OF SECTION &
OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914,

Docket 584—December 27, 1922,

SYLLABUS. ,

Where a corporation engaged In the manufacture and sale of hydrogen peroxide
sent to customers of a competitor certificates of analyses of said competi-
tor's product which it had caused to be mude together with comment
thereon falsely and deceptively representing said product as injurious to the
body and as a “solution of calclum hypochlorite or as it is usually known
bleaching powder ™ and otherwise misrepresenting the same; with the re-
sult that customers of sald competitor discontinued purchasing of him:

Held, That such misrepresentation and disparagement of the product of a com-
petitor, under the circumstances set forth, constituted an unfalr method
of competition.

COMPLAINT.

The Federal Trade Commission, having reason to believe from a
preliminary investigation made by it that John Bene & Sons, Inc.,
hereinafter referred to as respondent, has been and now is using un-
fair methods of competition in interstate commerce, in violation of
the provisions of Section 5 of an Act of Congress approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Commis-
sion, to define its powers and duties, and for other purposes,” and it
appearing that a proceeding by it in respect thereof would be to the
interest of the public, issues this complaint stating its charges in that
respect on information and belief as follows:

Paracrarn 1, That the respondent, John Bene & Sons, Inc. is and
at all times hereinafter mentioned, was a corporation organized, ex-
isting and doing business under and by virtue of the laws of the State
of New York, having its principal oflice and place of business in the
borough of Brooklyn, City of New York, State of New York; now
and for more than two years last past engaged in the compounding
and sale of hydrogen peroxide and in the shipment thercof, from its
place of business in the borough of Brooklyn, City of New York,
State of New York, to purchasers thercof, located in other states
of the United States and in the District of Columbia, in direct com-
petition with other persons, firms and corporations engaged in the
sale and shipment of similar products, in interstate commerce as
aforesaid. :
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Par. 2. That respondent, within two years last past in the conduct
of its business of selling hydrogen peroxide as aforesaid, purchased
or procured from a 5 and 10 cent chain store syndicate, a competi-
tor’s product or bottle containing said respondent’s product, and sub-
mitted said competitor’s product to a certain chemical laboratory
located in the City of New York, State of New York, for chemical
analysis thereof, and report or opinion concerning the substance and
effect of said competitor’s product; that respondent received from
said chemical laboratory, during the month of November 108, a
chemical analysis of said competitor’s product, together with report
of opinion concerning the substance and effect of said competitor’s
product; that the substance and effect of said chemical analysis and
report or opinion concerning said competitor’s product was that said
competitor’s product is a solution of calcium hypochlorite, or as it is
usually known, bleaching powder containing lime; and that the use
of said competitor’s product on the human body would be attended
with great danger.

Par. 8. That respondent, within two years last past, in the conduct
of its business of selling hydrogen peroxide as aforesaid, purchased
from a 5 and 10 cent chain store syndicate, a competitor’s product or
bottle, containing said competitor’s product and submitted said com-
petitor’s product to a certain chemical laboratory Jocated in the City
of New York, State of New York, for chemical analysis thereof, and
report or opinion concerning the substance and eflect of said com-
petitor’s product; that respondent received from said chemical labo-
ratory, during the month of December, 1918, a chemical analysis of
said competitor’s product, together with report or opinion concern-
ing the substance and eflect of said competitor’s product; that the
substance and effect of said chemical analysis and report or opinion
concerning said competitor’s product was that said competitor’s prod-
uct contained lime and was a very dilute solution of sodium hypo-
chlorite with a very small amount of ealcium hypochlorite or bleach-
ing powder, and organic matter or compound, the nature of which
could not be determined.

Par. 4. That respondent in the conduct of its business of selling
hydrogen peroxide as aforesaid, forwarded to and circulated among
5 and 10 cent chain store syndicates, customers of its said com-
petitor—the aforesaid analyses and reports or opinions, or copies of
said analyses and reports and opinions concerning said competitor’s
product, procured and obtained from the aforesaid chemical labora-
tories by respondent as aforesaid; that respondent, in the conduct
of its Lusiness of selling hydrogen peroxide as aforesaid, wrote or
caused to be written and forwarded to 5 and 10 cent chain store
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syndicates—customers of its said competitor—letters disparaging and
belittling said competitor’s preduct and concerning and commenting
upon the aforesaid analyses and reports or opinions of said chemical
laboratories, procured and obtained by respondent as aforesaid.

Pag. 5. That the said chemical analyses of said competitor’s prod-
uct, made by the said chemical laboratories as aforesaid, and the said
reports or opinions made by the said chemical laboratories concerning
the substance and effect of said competitor's product as aforesaid,
contgin certain false and misleading statements and representations
concerning said competitor’s product; that among such false and
misleading statements and representations are statements and repre-
sentations to the eflect that said competitor’s product contained lime,
and that the use of said competitor’s product on the human body
would be attended with great danger.

Par. 6. That the said analyses and reports or opinions, or copies
of said analyses and reports or opinions of said competitor’s prod-
uct, forwarded to and circulated among customers of said competi-
tor, by respondent as aforesaid, and the said letters concerning,
commenting upon, belittling and disparaging said competitor’s
product, written, published and forwarded to and circulated among
customers of said competitor by respondent as aforesaid contain
certain false and misleading statements and representations con-
cerning said competitor’s product and alleged injury, which the pub-
lic might derive from trading with said competitor; that among
such false and misleading statements and representations, are state-
ments and representations to the eflect that said competitor’s product
contained lime; that the use of said competitor’s product on the
human body would be attended with great danger; that said com-
petitor’s product was a weak solution of bleaching powder known
as a disinfectant and lost its effectiveness in about 72 hours; wherein,
in truth and in fact, said competitor’s product does not contain lime
and wherein, in truth and in fact, the use of said competitor’s prod-
uct on the human body would not be attended with great danger;
and wherein, in truth and in fact, said competitor’s product is not
a weak solution of bleaching powder that loses its effectiveness in
72 hours; that in truth and in fact even though said competitor’s
product contained the small amount of lime as indicated in the
analyses caused to be made by respondent, it would be entirely in-
Llo(cluous, and would be attended with no danger to the human

ody.

REPORT, FINDINGS AS TO THE FACTS, AND ORDER.

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, the Federal Trade Commission issued and served a
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complaint upon the respondent, John Bene & Sons, Inc., charging it
with unfair methods of competition in commerce in violation of the
provisions of said Act. The respondent, John Bene & Sons, Inc.,
entered its appearance by its attorney W. R. Redmond, and having
filed its answer herein, hearings were had, and evidence was thereupon
introduced in support of the complaint and the answer before an ex-
aminer of the Federal Trade Commission theretofore duly appointed,
and thereupon this proceeding came on for final hearing and the
Commission having heard argument of counsel and having duly con-
sidered the record, and being now fully advised in the premises,
makes this its findings as to the facts and conclusion:

FINDINGS AS TO THE FACTS.

Paracrarir 1. John Bene & Sons, Inc., are a corporation existing
under the laws of the State of New York, with its principal office and
place of business at 437 Carlton Avenue, Brooklyn, New York, the
oflicers of the said corporation being John Bene, President, Edward
George Dene, Vice President, John Raymond Bene, Secretary.

Par. 2. John Bene & Sons, Inc., the respondents, are now, and
for 32 years have been, engaged in the manufacture and sale of hydro-
gen peroxide and in the shipment thercof from its place of business
in the city of Brooklyn, State of New York, to purchasers thereof
located in other stales of the United States, in direct competition
with other persons, firins and corporations engaged in the manufac-
ture, sale and shipment of similar products.

Par. 3. Iydrogen peroxide is sold as an antiseptic and has for
more than two years last past been sold by the respondent to whole-
sale druggists and to chain stoxes commonly known as 5 and 10 cent
stores, and particularly to S. S. Kresge & Company, whose principal
office is located in Detroit, Mlchlgan, operating a chain of 198 stores
located in various states of the United States; also to the McCrory
Stores Corporation whose principal buying oflice is located in the
city of New York, and who operate chain stores in various states of
the United States; also to S. II. Kress & Company, whose principal
purchasing office is located in New York City, and who operate a
chain of 148 stores in various states of the United States; and to a
chain of stores commonly known as the Woolworth Stores.

Par. 4. On or about the year 1916, Nathan Proper, under the name
and style of “ Proper Antiscptic laboratory, 2000 West Avenue, Cin-
cinnati, Ohio,” began the manufacture or compmmdmg of an anti-
septic preparation which was offered for sale under the name of
“DAXOL,” and sold and shipped from Cincinnati, Ohio, into and
through various states of the United States its said preparation
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“DAXOL,” and in particular sold and shipped the aforesaid prepa-
ration direct from Cincinnati, Olhio, to the stores controlled and
operated by S. S. Kresge and Company, McCrory Stores Corpora-
tion, S. H. Kress and Company, and Woolworth Stores, located in
the various states of the United States, in direct competition with
respondent’s product hydrogen peroxide, and by the end of Decem-
ber 1918, had built up a business of between five and six thousand
dollars per annum.

Par. 5. On or about the middle of November, John Bene, the
president of the respondent company caused to be purchased from
one of the chain stores above set forth, a bottle of the preparation
known and sold under the name of “ DAXOL,” which said prepara-
tion he caused to be analyzed by the Stillwell Laboratories, Inc., 76}
Pine Street, New York City, and under date of November 19, 1918,
received from the said Stillwell Laboratories, Inc., a certificate of
analysis reading as follows:

Certificate of analysis of a sample of disinfectant marked * Daxol * received
from John Bene & Sons, Inc.,, 11/18/18,

Hydrogen peroxide___ -~ None,
Avallable chlorine oo eceeeeee e - - 0.11%
LIMe e e e e - --- Present.
Jodine compound.___ None,

Thls is a solution of calcium hypochlorite or what is usually known as bleach-
ing powder. It is our opinion that its use on the human body would be at-
tended with great danger.

TaeE STILLWELL LABORATORIES, INC.,
Ernest C. MoFFETT.

Upon receipt of said certificate of analysis, the said respondent
caused copies thereof to be made and mailed same to the principal
offices of the four large chain stores set forth in paragraph three, and
accompanied said copies of the certificate of analysis with letters, in
which said letters the attention of the managers or purchasing agents
of the respective chain stores was called to the fact that “ Daxol”
was on sale in their stores, and that an analysis of the same might
be of intarest to said managers or purchasing agents,

Par. 6. The accuracy of the analysis made by the Stillwell labo-
ratories, Ine., having been questioned, the respondent on or about
December 4, 1918, caused an analysis to be made by Stillwell and
Gladding, Inc., of 95-97 Front Street, New York City, and received
from the said Stillwell and Gladding, Inc., a certificate of analysis
reading as follows;
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Certificate of analysis of a sample of ¥ DISINFECTANT ” marked “ DAXOL”
received from John Bene, December 4, 1918,

Reaction oo Neutral.
Specifie gravity at 25°Co e 1. 001

Magnesia . - - -- Trace.
Free Chlorine_ . ooceeo—o__ —— e 0. 070%
Total SOLAS - e e 0. 350%
LiMe e e m —— - 0.005%
Organic matter (loss on heating) o e 0. 262

We find that this iIs a very dilute solution of sodium hypochlorite, with a very
small amount of calcium hypochlorite (bleaching powder), and some organic
compounds, the nature of which could not be determined.

) STILLWELL AND GLADDING.

Upon receipt of the above analysis, and on December 24, 1918, the
respondent forwarded a copy of same to the McCrory Stores Cor-
poration, 621- Broadway, New York City, with a letter, in which
letter the respondent stated:

It appears from both the analyses that it i3 a very wenk solution of Bleach-
ing Powder. Solutlons of bleaching powder when freshly made up have beeu
known as a disinfectant for a good many years, but lose their effect in about
72 hours. This you can easily ascertain by asking any chemist or doctor.

Par. 7. Upon receipt of the analyses so circulated by the re-
spondent, the managers or purchasing agents of the aforesaid four
large chain stores, withdrew from sale in their stores the preparation
known as “ DAXOL,” and shortly thereafter ceased to purchase
from the Proper Antiseptic Laboratories of Cincinnati, the prepara-
tion “ DAXOL.”

Par. 8. As a direct result of the circulation by the respondent of
the certificates of the aforesaid analyses, and the statements thereon,
the customers of the Proper Antiseptic Laboratories were deceived
and misled into the belief that the competitor’s product ¢ Daxol”
contained lime; that the use of the said product on the human body
would be attended with great danger; that said product was a weak
solution and lost its eflectiveness in about 72 hours, whereas, in truth
and in fact said competitor’s product “ Daxol” contains either no
lime or lime in such small quantities as to be entirely innocuous;
and whereas in truth and in fact the use of said competitor’s product
“Daxol ” on the human body would not be attended with great dan-
ger; and whereas in truth and in fact said competitor’s product
“ Daxol ” is not a weak solution of bleaching powder, and does not
lose its effectiveness in 72 hours.

Par. 9. The statement so circulated by the respondent of and
concerning the competitive product “ Daxol,” “1It is our opinion

80044°—24—vorL 5—22
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that its use on the human body would be attended with great danger,”
is false; the further statement contained in the certificate of analysis
so circulated by the respondent “ this is a solution of calcium hypo-
chlorite or as it is usually known bleaching powder,” is misleading,
deceptive, and a misrepresentation of a competitor’s product.

CONCLUSION,

That the practices of the said respondent, under the conditions and
circumstances described in the foregoing findings, are unfair methods
of competition in interstate commerce, and constitute a violation
of the Act of Congress, approved September 26, 1914, and entitled,
“ An Act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes.”

ORDER TO CEASE AND DESIST,

This proceeding having been heard by the Federal Trade Com-
mission upon the pleadings, and the testimony and evidence received
by an examiner duly appointed by the Commission and the argu-
ment of counsel for the Commission and brief of the respondent,
and the Commission having made its findings as to the facts and its
conclusion that the respondent has violated the provisions of an
Act of Congress approved September 26, 1914, entitled “ An Act
to create a Federal Trade Commission, to define its powers and
duties, and for other purposes,” which said report is hereby referred
to and made a part hercof, now, therefore:

It is ordered, That the respondent, John Bene & Sons, Inc., its
officers, agents, representatives and employes do cease and desist
from directly or indirectly publishing, circulating, or causing to
be published or circulated any false, deceptive, or misleading state-
ments of or concerning the product of a competitor, and particularly
from publishing, circulating, or causing to be published or circulated,
directly or indirectly, such statements concerning the product
“ Daxol ” manufactured by the Proper Antiseptic Laboratories of
Cincinnati, Ohio, to wit:

That “ This is a solution of caleium hypochlorite or as it is usually
known, bleaching powder. It is our opinion that its use on the
human body would be attended with great danger.”

That “ ¢ Daxol’ is a very weak solution of bleaching powder and
loses its effect in about 72 hours.”

It is further ordered, That the respondent, within thirty (30)
days from notice hereof, file with the Commission a report in writing
stating in detail the manner in which this order has been complied
with and conformed to.
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FEDERAL TRADE COMMISSION

UR
ESCO HOSIERY COMPANY, INC.

COMPLAINT IN TIIE MATTER OF TIE ALLEGED VIOLATION OF SECTION 8
OF AN ACT OI' CONGRESS APIPROVED SEPTEMBER 26, 1914,

Docket 588—December 27, 1922,

SYLLARUS.

Where a corporation engaged in the sale at wholesale of hosiery in competi-
tion with concerus who either correctly branded, labeled and advertised
their products with reference to composition or failed to brand, label and
advertise the same at all in that respect, sold hosiery composed of cotton
and sllk, branded, labeled and advertised as “ Ladies Pure Silk Ilose,”
“ Men’s Thread Silk 1Ialf Hose ” and “ Men's Silk Half Hose ' ; thereby mis-
leading a substantial part of the purchasing public with reference to the
composition of said goods:

Held, That the sale of goods branded, labeled and advertised as above set
forth, constituted unfair methods of competition.

COMPLAINT.

The Federal Trade Comimission, having reason to believe from a
Preliminary investigation made by it that the Iisco Hosiery Com-
pany, Incorporated, hereinafter referred to as the respondent, has
been and is now using unfair methods of competition in commerce
in violation of the intent and mcaning of section 5 of an act of Con-
gress entitled “An act to create a Federal Trade Commission, to
define its powers and duties, and for other purposes,” approved
September 26, 1914, and the Federal Trade Commission having de-
termined that a complaint should issue against said Esco Ilosiery
Company, Incorporated, and a full and complete inquiry with
respect thereof would be to the interest of the public:

Therefore, the Federal Trade Commission, complaining, shovws
that it is informed, in such manner that it believes the facts to be
substantially as herein set out, and thercfore charges as follows:

Paracrari 1. That the said Esco Hosiery Company, Incorporated,
is & corporation chartered, organized, existing and doing business
under and by virtue of the laws of the State of New York; that its
principal office and place of business is in the city of New York, in
the State of New York; that it is now, and for more than a year last
past continuously has been, engaged in the purchasing and selling
of hosiery as a jobber or wholesale dealer.
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Par. 2. That the said Esco Hosiery Company, Incorporated, is,
and has been continuously for the year last past and for a longer
period of time, engaged in commerce as defined by the act of Con-
gress approved Scptember 26, 1914, above mentioned, in that it is
purchasing both men’s and women’s hosiery from manufacturers,
dealers and others in the State of New York and in other States and
Territories of the United States and in the District of Columbia
and having the said men’s and women’s hosiery shipped and trans-
ported in commerce to its place of business in the city of New York
and that it is likewise engaged in selling the said hosiery and trans-
porting and shipping them in commerce through and among other -
States and Territories of the United States and in the District ot
Columbia and into foreign countries, and there is continuously, and
has been at all times within the year last past and more, a constant
current of trade in commerce in said hosiery among and between the
various States of the United States, the Territories thereof, and the
District of Columbia, and especially to and through the city of New
York, in the State of New York, and therefrom to and through
other States of the United States and Territories thercof and the
District of Columbia and into foreign countries.

Par. 3. That the said Esco Hosiery Company, Incorporated, has
[been] and is now engaged in unfair methods of competition in
commerce within the meaning of the above mentioned act of Con-
gress, approved September 20, 1914, within the year last past, in
that, in the conduct of its business in buying men’s and women’s ho-
siery from manufacturers and dealers, and sclling, transporting and
shipping them, in commerce, [it] has labeled, advertised, stamped
and branded, on the packages containing the said hosiery, bought
and sold by it, certain labels, advertisements, stamps and brands as
follows, to wit:

1-4 Dozen

“ESCO” LADIES PURE SILK HOSE
Warranted Full Fashioned
Madein U, 8. A,

$ Doz. Ladles’

BLACK PURE SILK AND FIBRE HOSE £90/1
High Spliced Heel, Double Sole Bizo
Made in U. 8. A.

“ESCO
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MEN'S

“ESCO THREAD SILK HALF HOSE Doz.
NO. Triple Heel and Tos In.

Made in U, S. A.

MEN’S
“ESCO SILK HALY HOSE
Warranted % dozen
NO. Triple Heel and Toe

Made in U. S. A.

That such labels, advertisements, stamps and brands, on said pack-
ages of hose, represent the said hose to be silk, when, in truth and
in fact, the material in said hose is not all silk, but only a portion
-of such materials in such hose is silk, and that such labels, advertise-
ments, stamps and brands are falsz and misleading and calculated
and designed to deceive, and do actually deceive, the trade and the
general public into the belief that such hose are manufactured and
composed wholly and entirely of silk when in truth and in fact only
a portion of said hose is composed of silk and the remaining portion
of said hose is composed of material of inferior quality and of less
value than silk; that such acts and methods as are above set forth
are unfair methods of competition in commerce and give to said re-
spondent an unfair advantage over merchants and other dealers in
hosiery, who do not so incorrectly, and in such misleading manner,
advertise their hosiery..

REPORT, FINDINGS AS TO THHE FACTS, AND ORDER.

Pursuant to the provisions of an act of Congress, approved Septem-
ber 26, 1914, the Federal Trade Commission issued and served a
complaint upon the respondent, Esco Hosiery Company, Inc., charg-
ing it with the use of unfair methods of competition in commerce,
in v1oht10n of the provisions of said act.

The respondent having entered its appearance in 1ts own proper
person and filed its answer herein, admitting all the allegations of
the complaint and each count and paragraph thereof, and having
made, executed and filed an agreed statement of facts, in which it
is stipulated and agreed by the respondent that the Federal Trade
Commission shall take such agreed statement of facts as the facts in
this case and in lieu of testimony, and proceed forthwith with such
agreed statement of facts to make its findings as to the facts and
such order as it may deem proper to enter therein without the in-
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troduction of testimony or the presentation of argument in support
of same, and the Federal Trade Commission, having duly considered
the record and being now fully advised in the premises, makes this its
report stating its findings as to the facts and conclusion.

FINDINGS AS TO THE FACTS.

Paracrarir 1. That the respondent, Esco Hosiery Company, Inc.,
is a corporation organized and doing business under the laws of the
State of New York with its principal place of business in the city of
New York, State of New York.

Par. 2. That the respondent is engaged in the business of selling
at wholesale in the State of New York and in other States of the
United States hosiery, and in causing the same to be shipped and
transported from the State of New York through and into other
States of the United States, pursuant to such sales, in competition
with other individuals, copartnerships and corporations engaged in
similar commcree between and among the States of the United States,
and that there has been and is continuously a current of trade to and
from said respondent in said hosiery among and between the States
of the United States.

Par. 8. That respondent in the conduct of its business as described
in paragraph 2 above, sells and ships hosiery made of material de-
rived from the cocoon of the silkworm and cotton in varying pro-
portions labeled, advertised and branded, and in packages or con-
tainers labeled, advertised and branded “ Ladies’ Pure Silk Hose”
and “ Men’s Thread Silk Half ITose ” and “ Men’s Silk ITalf ITose.”
That dealers purchasing this hosiery from respondent or from re-
spondent’s customers labeled, advertised and branded, or in packages
or containers labeled, advertised and branded as aforesaid, offer and
sell it so labeled, advertised and branded to the general purchasing
public. That neither the said hosiery nor the packages containing it
were labeled, advertised or branded with any other word or words
to indicate the character, kind or grade of material entering into
the manufacture of said hosiery.

Par. 4. That the term “ Silk Ilose,” without any other word or
words descriptive of the character, kind or grade of material or
materials, signifies and is understood by a substantial part of the
purchasing public to mean hosiery made entirely of material derived
from the cocoon of the silkworm. That the term “ Silk ITalf ITose,”
without any other word or words descriptive of the character, kind
or grade of material or materials, signifies and is understood by a
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substantial part of the purchasing public to mean hosiery made
entirely of material derived from the cocoon of the silkworm.

Par. 5. That many of respondent’s competitors in the selling of
hosiery are engaged in interstate commerce, selling and shipping
their goods from one State into another. That many such competi-
tors sell and ship, in said commerce between the States of the United
States, hosiery made entirely of material derived from the cocoon
of the sillkworm, which hosiery and the packages or containers for
which are labeled, advertised and branded ¢ Silk IHose.” That many
such competitors sell and ship, in said commerce between the States
of the United States, hosiery made entirely of material derived
from the cocoon of the silk worm, which hosiery and the packages
or containers for which are labeled, advertised and branded ¢ Silk
Half Iose.” '

Par. 6. That many of respondent’s competitors in the course of
commerce between the States of the United States as described in
paragraph 5 above, sell and ship hosiery made of material derived
from the cocoon of the silkworm and cotton in varying proportions,
which hosiery and the packages or containers for which are labeled,
advertised and branded with no word or words descriptive of the
material or materials entering into the manufacture of such hosiery.
That many of respondent’s competitors in the course of commerce
between the States as described in paragraph 5 above, sell and ship
hosiery made of material derived from the cocoon of the silkworm
and cotton in varying proportions, and the labels, advertisements
and brands on which and on the packages or'containers for which
contain the words “ Silk and Cotton.”

Par. 7. The labels or brands under which the respondent sells,
advertises and ships hosiery as set forth in the foregoing findings,
tend to and do mislead and deccive a substantial part of the pur-
chasing public as to the composition of materials of said hosiery;
said labels or brands as so used by respondent cause said hosiery
to compete unfairly with goods of his competitors in interstate com-
merce, who, as set forth in paragraphs 5 and 6 above, sell hosiery
made entirely of silk or cotton; or hosiery made wholly or in part of
other materials than those named, and labeled or branded so as to
indicate the true composition thereof, or not labeled or branded by
any words descriptive of the composition thereof.

CONCLUSION.

The practices of the said respondent, under the conditions and
circumstances described in the foregoing findings, are unfair methods
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of competition in interstate commerce and constitute a violation of
the act of Congress approved September 26, 1014, entitled “ An act
to create a Federal Trade Commission, to define its powers and
duties, and for other purposes.”

ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commis-
sion, upon the complaint of the Commission, the answer of the re-
spondent, and the statement of facts agreed upon by the respondent
and counsel for the Commission, and the Commission having made
its findings as to the facts with its conclusion, that the respondent has
violated the provisions of the act of Congress approved September
26, 1914, entitled “An act to create a Federal Trade Commission, to
define its powers and duties, and for other purposes,”

It s now ordered, That the respondent, Esco Hosiery Company,
Inc., and its officers, agents, representatives, servants and employees,
cease and desist from directly or indirectly using as labels or brands
on hosiery sold by it, or on the containers thereof, or in advertise-
ments thereof, the word ¢ Silk,” or any modification thereof, (1) unless
the hosiery on which it is used is made entirely of the silk of the
silkworm, or (2) unless whero the hosiery is made partly of silk it is
accompanied by a word or words aptly and truthfully describing
the other material or materials of which such hosiery is in part
composed. '

Respondent is further ordered, To file a report in writing with the
Commission sixty (60) days from notice hercof, stating in detail the
manner in which this order has been complied with and conformed to.
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FEDERAL TRADE COMMISSION
V.

MORRIS KLEIN, DOING BUSINESS UNDER THE NAME
AND STYLE OF RACINE TIRE SALES COMPANY.

COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION & OF
AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914,

Docket 874—December 27, 1022,

SYLLABUS.

Where a corporation engaged as the Racine Ltubber Co. in the manufacture and
sale of automobile and other tires, Including a tire which it termed its
¢ Multl-Mile Cord ” tire and nationally so advertised, registered the names
“ Multi-Mile Cord” and “ Raclne” ag applied to its tires, branded its tires
with its corporate name, sold and extensively advertised the same there-
under, and thereby and through the reputation which came to be attached
to its products as so identified, built up and acquired a valuable trade and
good will under the word * Racine™ which through continuous and uninter-
rupted use by it had come to Indicate to the public tires of high quality
made by it; and thereafter a competitor engaged in the business of re-
building and repairing second hand and used tires, and in selling the same
by mall order, without stating In his advertising, except In small type, that
snid tires were used or rebuilt;

(a) Adopted and used the name Raclne Tire Sales Co. In the conduct of his
aforesaid business; and

() Named one of the tires so repaired, rebuilt and offered by him * Multi
Cord” and so advertised the same, prominently displaying in so doing the
trade name adopted and used by him as above set forth;

With the capacity and tendency thereby to decelve and mislead the public into
believing the tires so offered by him to be the * Multl-Mile Cord " tires of
said corporation and thereby to induce the purchasing public to buy his tires
as and for such tire of sald corporatlon:

ITeld, That such simulation of corporate and trade names, and such false and
misleading advertising, under the circumstances set forth, constituted un-
fair methods of competition.

AMENDED COMPLAINT.

Acting in the public interest pursuant to the provisions of an Act
of Congress, approved September 26, 1914, entitled “ An Act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes,” the Federal Trade Commission charges
that Morris Klein, doing business under the name and style of
Racine Tire Sales Company, hereinafter referred to as respondent,
has been and is using unfair methods of competition in commerce in
violation of the provisions of Secction b of said Act, and states its
charges in that respect as follows:
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Paracrapa 1. That the respondent, Morris Klein, is one of three
partners of which his father and one brother are the other two, all
three of whom, under the firm-name and style of J. Klein & Sons, are
now, and for some years last past have been doing business as junk
dealers in rags, rubber and metals at 1001 West 21st Street, Chicago,
Illinois: That for some years previous to and until October, 1920,
the respondent, at the above mentioned 1001 West 21st Street, also
did business as an individual under the name of the Universal Tire
and Rublber Company: That about that date and because of com-
plaints and objections on the part of a corporation in the same city
known as the Universal Tire and Repair Company, Inc., to his use
of and his transaction of business under the name of the Universal
Tire and Rubber Company, he abandoned the use of that name,
adopted the name of the Racine Tire Sales Company, and moved
the fabricating portion of his business to an old frame structure at
number 2106 South Racine Avenue about three blocks from the of-
fice portion of his business at 1001 West 21st Street above mentioned
where all mail is still received.

Par. 2. That the business of the respondent, Morris Klein, under
the name of the Racine Tire Sales Company, is that of rebuilding
and repairing second hand and used tires and thercafter reselling
said reconstructed tires to the consuming public in the manner herein
set out: That he causes to be inserted in newspapers and other pub-
lications of national and State circulation advertisements in which
he solicits direct from the consumer mail orders for said recon-
structed tires. IIe also sends, throughout the various States of
the Union, circulars in which he solicits the same sort of business:
That in said advertisements and said circulars the respondent does
not in any manner disclose, unless in small type, the fact that the
tires so offered for sale by him are second hand or used tires or re-
built or reconstructed tires as above set out: That upon receiving
orders as a result of said advertisements and circulars the respondent
causes the tires so purchased to be shipped from his said place of
business in the city of Chicago into and through the various States
of the United States to the purchasers at their several places of
residence in the various States of the United States: That in the
course and conduct of his said business the respondent is in compe-
tition with other persons, partnerships and corporations engaged
in selling automobile tires in interstate commerce and with the trade
generally. '

Par. 3. That among the aforesaid competitors of the respondent
is the Racine Rubber Company, a corporation organized in March,
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1910, under the laws of the State of Wisconsin, as the Kelly-Racine
Rubber Company: That its name was changed to its present title on
August 5,1912: That by its charter it is empowered to manufacture,
sell and distribute and it does manufacture, sell and distribute all
kinds of new tires, including automobile, truck, bicycle and motor-
cycle tires: That its office and factory and principal place of business
are located at Racine, Wisconsin: That at first its business was small
but this has steadily increased until at the present time it is now
one of the large manufacturers of tires in the world: That its prod-
uct is sold and distributed to purchasers throughout the United
States and to a large extent abroad: That the tires so sold by it are
transported from its said place of business at Racine, Wisconsin, into
and through the various States of the United States to said purchas-
ers therein.

Par. 4. That amongst the tires manufactured by the Racine Rubber
Company is a tire named by said company “ Multi-Mile Cord ” under
which name the said tire has for more than a year last past been na-
tionally advertised and sold by the said company throughout the
United States and the consuming public has come to identify it, and
it does now identify the said tire with the name “ Multi-Mile Cord ”
with the name of its manufacturer, the Racine Rubber Company.

Par. 5. That the Racine Rubber Company has acquired a high
reputation for materials, durability and workmanship: That ever
since its organization the Racine Rubber Company has spent thou-
sands of dollars yearly in nationally advertising its tires and this
advertising has all been done as the advertisement of the Racine
Rubber Company under that name: That by said reputation and by
said advertising and by other means it has built up and established
a valuable good-will and trade, and has established a wide popularity
and demand for its tires amongst the consuming public throughout
the United States, which popularity and demand for its products it
now enjoys: That owing to this high reputation of its product this
business good-will is of incalculable value.

P’ar. 6. That its name, the Racine Rubber Company, was recorded
in the United States Patent Office Department under the Act of Con-
gress of 1905: That the words “ Racine-Multi-Mile Cord” used in
connection with tires of its manufacture were registered by said
Racine Rubber Company in the United States Patent Office on August
16, 1921, and numbered by said Office No. 145,788 That the word
“Racine ” used in connection with tires of its manufacture was by
said Racine Rubber Company registered in the United States Patent
Office, on February 22, 1921, and numbered by said Office No.
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139,953 : That the words “ Racine Country Road,” used in connection
with tires of its manufacture were registered by the said Racine
Rubber Company, in the United States Patent Office on January 26,
1921, and by said Office numbered No. 145,181: That notice that the
Racine Rubber Company is the manufacturer of its products has been
given to the purchasing public by stamping its full corporate name
on all tires of its manufacture: That the result and the effect upon
the purchasing public of all these things and by its said advertising
has been that the word and name Racine when applied to tires has
by said public become identified and associated with the Racine Rub-
ber Company: That the word Racine has been so used in commerce
throughout the United States with the business of the Racine Rubber
Company as to indicate not only the place, to wit, Racine, Wisconsin,
of the manufacture and product, but the Racine Rubber Company
itself, together with the excellence of the tires of its manufacture:
That the Racine Rubber Company has made such continuous and
uninterrupted use of the word “ Racine,” as a part, of its trade and
of its corporate name, for such a long period of years, as to indicate
to the public the place, character, quality and product of the Racine
Rubber Company and for the general advertisement thereof.

Par. 7. That amongst the repaired and rebuilt tires offered for
sale by respondent, in the manncr hercinbefore set out, was and is
one which the respondent named “ Multi-Cord ” and in his aforesaid
advertisements respondent has heretofore offered and still offers said
“ Multi-Cord ” tires for sale under that name. In addition to the
name ¢ Multi-Cord,” said advertisements prominently display the
aforesaid trade name of respondent. The use of the name * Multi-
Cord” by respondent in connection with the trade name, Racine
Tire Sales Company and the advertising of said tires for sale in con-
nection with said trade name, as hereinbefore set out, have the ca-
pacity and tendency to deceive and mislead the public into the belief
that the rebuilt tires offered by respondent under the name * Multi-
Cord * are the “ Multi-Mile Cord ” tires manufactured by the Racine
Rubber Company, and therefore have the tendency and the capacity
to induce the purchasing public to purchase respondent’s said tires
in the belief that the same are the aforesaid “ Multi-Mile Cord ” tires
manufactured by said Racine Rubber Company.

Par. 8. That the above alleged acts and things done by respondent
constitute an unfair method of competition in commerce, within the
intent and meaning of Section 5 of an Act of Congress entitled, “An
Act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes,” approved September 26, 1914,
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REPORT, FINDINGS AS TO THE FACTS, AND ORDER.

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, the Federal Trade Commission issued and served
its complaint upon the respondent, Morris Klein, doing business
under the name and style of Racine Tire Sales Company, charging
him with the use of unfair methods of competition in commerce in
violation of the provisions of said Act.

The respondent having entered its appearance and filed its answer
herein, a statement of facts was agreed upon by counsel for the Com-
mission and counsel for respondent, to be taken in lieu of evidence.

And thereupon this proceeding came on for final hearing and the
Commission having duly considered the record and being now fully
advised in the premises makes this its findings as to the facts and
conclusion:

FINDINGS AS TO THE FACTS.

Paracrapu 1. That the respondent, Morris Klein, on or about
October, 1920, adopted the name of Racine Tire Sales Company and
conducted the fabricating portion of his business as hereinafter set
forth, in an old frame structure at 2106 S. Racine Avenue, Chicago,
Illinois, about three blocks from the office portion of the business of
J. Klein Sons, Inc., at 1001 West 21st Street, Chicago, Illinois, where
all mail is received by the respondent.

Par. 2. That the business of the respondent, Morris Xlein, under
the name of the Racine Tire Sales Company, is that of rebuilding
and repairing second-hand and used tires, and thereafter re-selling
said reconstructed tires to the consuming public in the manner
herein set out; that he causes to be inserted in newspapers and other
publications of national and State circulation, advertisements in
which he solicits direct from the consumer mail orders for said
reconstructed tires. He also sends throughout the various States
of the Union, circulars, in which he solicits the same sort of business;
that in said advertisements and said circulars the respondent does
not in any manner disclose, except in small type, the fact that the
tires so oflered for sale by him are second-hand, or used tires, or
rebuilt, or reconstructed tires, as above set out. That upon receiving
orders as the result of said advertisements and circulars, the re-
spondent causes the tires so purchased to be shipped from his said
place of business in the City of Chicago, into and through the
various States of the United States to the purchaser at their several
places of residence in the various States of the United States. That
in the course and conduct of his said business, the respondent is



332 FEDERAL TRADE COMMISSION DECISIONS,
Findings. 5F.T.C.

in competition with other persons, partnerships and corporations
engaged in selling automobile tires in interstate commerce, and with
the trade generally.

Par. 3. That among the aforesaid competitors of the respondent
is the Racine Rubber Company, a corporation organized in March,
1910, under the laws of the State of Wisconsin, as the Kelly-Racine
Rubber Company; that its name was changed to its present title on
August 5, 1912; that by its charter it is empowered to manufacture,
sell and distribute, and does manufacture, sell and distribute all kinds
of new tires, including automobile, truck, bicycle and motoreycle tires;
that its office and factory and principal place of business are located
at Racine, Wisconsin; that at first its business was small, but it has
steadily increased until at the present time it is one of the large
manufacturers of tires in the United States; that its product is sold
and distributed to purchasers throughout the United States, and to
a large extent sbroad, and that the tires so sold by it are transported
from its said place of business at Racine, Wisconsin, into and through
the various States of the United States to said purchasers therein.

Paxr. 4. That amongst the tires manufactured by the Racine
Rubber Company is a tire named by said Company, “ Multi-Mile
Cord,” under which name the said tire has been, for more than a
year last past, nationally advertised and sold by the said company
throughout the United States, and the consuming public has come
to identify, and docs now identify the said tire with the name
% Multi-Mile Cord,” with the name of its manufacturer, the Racine
Rubber Company.

Par. 5. That the Racine Rubber Company has acquired a high
reputation for materials, durability and workmanship, and has ex-
pended a great deal in advertising its business; that by said reputa-
tion and said advertising and by other means, it has built up and
established a valuable good-will and trade, and has established a
wide popularity and demand for its tires among the consuming public
throughout the United States, which popularity and demand for its
product it now enjoys.

Par. 6. That its name, the Racine Rubber Company, was recorded
in the United States Patent Office Department under the Act of Con-
gress of 1905 ; that the words “ Racine Multi-Mile Cord,” used in con-
nection with tires of its manufacture were registered by said Racine
Rubber Company in the United States Patent Office, on August 16,
1921, and numbered by said office No. 145,788; that the word “ Ra-
cine ” used in connection with tires of its manufacture was by said
Racine Rubber Company registered in the United States Patent
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Office on February 22, 1921, and numbered by said office, No. 139,953
that the words “ Racine Country Road,” used in connection with tires
of its manufacture, were registered by the said Racine Rubber Com-
pany in the United States Patent Office on January 26, 1921, and by
said office was numbered No. 145,181. That notice that the Racine
Rubber Cowmpany is the manufacturer of its products has been given
to the purchasing public by stamping its full corporate name on all
tires of its manufacture. That the result and the effect upon the
purchasing public of all these things, and by its said advertising, has
been that the word and the name “ Racine ” when applied to tires,
has, by said public become identified and associated with the Racine
Rubber Company ; that the word “ Racine ” has been so used in com-
merce throughout the United States with the business of the Racine
Rubber Company as to indicate not only the place—to-wit, Racine,
Wisconsin—of the manufacture and product, but the Racine Rubber
Company itself, together with the excellence of the tires of its manu-
facture; that the Racine Rubber Company has made such continuous
and uninterrupted use of the word “ Racine ” as a part of its trade
and of its corporate name for such a long period of years as to indi-
cate to the public the place, character, quality and product of the
Racine Rubber Company and of the general advertisements thereof.

I’ar. 7. That amongst the repaired and rebuilt tires offered for
sale by respondent in the manner hereinbefore set out, was one which
the respondent named “ Multi-Cord,” and in an aforesaid advertise-
ment respondent has heretofore offered said “ Multi-Cord ” tires for
sale under that name. In addition to the name “Multi-Cord,” said
advertisements prominently displayed the aforesaid trade name of
respondent. The use of the name “ Multi-Cord,” by respondent, in
connection with the trade name, Racine Tire Sales Company, and
the advertising of said tires for sale in connection with said trade
name as hereinbefore set out, had the capacity and tendency to de-
ceive and mislead the public into the belief that the rebuilt tires of-
fered by respondent under the name “ Multi-Cord ” are the “ Multi-
Mile Cord ” tires manufactured by the Racine Rubber Company, and
therefore had the tendency and the capacity to induce the purchasing
public to purchase respondent’s said tires in the belief that the
same are the aforesaid “ Multi-Mile Cord ” tires manufactured by
said Racine Rubber Company.

CONCLUSION,

The practices of the said respondent under the conditions and
circumstances described in the foregoing findings, are unfair methods
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of competition in interstate commerce and constitute a violation of

‘the Act of Congress approved September 26, 1914, entitled, “An

Act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes.”

ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission, the answer of the
respondent, the statement of facts agreed on by counsel for the Com-
mission and counsel for respondent, and the Commission having
made its findings as to the facts with its conclusion that respondent
has violated the provisions of the Act of Congress approved Sep-
tember 26, 1914, entitled, “An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes;”

It is now ordered, That the respondent, Morris Klein, doing busi-
ness under the name and style of Racine Tire Sales Company, his
agents, representatives, servants and employees, do cease and desist
from using the term “ Racine Tire Sales Company.”

It i3 further ordered, That the respondent cease and desist from
branding, marking, using or advertising any of the automobile tires
manufactured or sold by it under the name “Multi-Cord,” or any
combination of such words which would indicate to the public that
the tires manufactured, repaired or sold by it dre the “Multi-Mile
Cord ” tires manufactured by the Racine Rubber Company of Racine,
Wisconsin.

1t is further ordered, That the respondent, within thirty (30) days
from notice hereof, file with the Commission a report in writing
stating in dctail the manner in which this order has been complied
with and conformed to.
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Complaint.

FEDERAL TRADE COMMISSION

v.

KEATON TIRE & RUBBER COMPANY,

COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION 5
OF AN ACT OF CONGRESS APPROVED SEFPTEMBER 26, 1914,

Docket 882—December 27, 1922,

SYLLABUS.

Where a corporation engaged in the distribution and sale of rim parts for de-
mountable automobile rims; with the intent of driving its competitors from
the field,

(a) Inaungurated and carried on a campaign of disparugement against competi-
tors and their products in the course of which It characterized sald com-
petitors as ‘“pirates” and their parts as “pirate” and * counterfeit”
parts, and warned the trade and the automobile public to beware thereof,
stating that their use was dangerous and would automatically destroy the
rim-manufacturers’ guarantee on their rim egquipment; and

(b) Systematically collected from dealers, removed and destroyed display
boards of a competitor which were attractive in appearance, were de-
signed for the purpose of displaying and identifying sald competitor’s rim
parts, bore sald competitor’s initials and registered trade mark, and con-
stituted not only a valuable and important part of said competitor's adver-
tising system, but also an essential part of its plan of doing business and
of displaying and distributing its products, which display boards as also
those of other competitors it secured in exchange for similar boards of
its own bearing a guarantee, and notice warning the reader to beware of
counterfeit, imitation or duplicate rim parts, as above set forth;'

With the result that certain territorfes were practically divested of competi-
tive boards: .

Ileld, That such disparagement of competitors and their products, and such
cutting off or restricting of competitors’ access to market, under the cir-
cumstances set forth, constituted unfair methods of competition,

COMPLAINT.

Acting in the public interest pursuant to the provisions of an Act
of Congress, approved September 26, 1914, entitled, “An Act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes,” the Federal Trade Commission charges that
the Xeaton Tire & Rubber Company, hereinafter referred to as re-
spondent, has been and is using unfair methods of competition in
commerce in violation of the provisions of Section 5 of said Act, and
states its charges in that respect as follows:

Paracrarir 1. Respondent is a corporation organized under the
laws of the State of California, with its principal place of business

80044°—24—voL 5——23 ’
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in the City of San Francisco in that State. It also operates branch
places of business in the cities of Oakland and Los Angeles in said
State and in the citiés of Portland, State of Oregon, and Seattle,
State of Washington. At all times hereinafter mentioned respondent
was and still is engaged in selling to wholesale and retail dealers in
all the above-mentioned States automobile tires, rims and rim parts.
It causes the merchandise so sold to be sent from its aforesaid several
places of business to the purchasers at various points in said States
and supervises and controls its entire business from its said prin-
cipal place of business in the City of San Francisco. In the course
and conduct of its said business, respondent was and is in competition
with other individuals, partnerships and corporations engaged in
selling similar merchandise in interstate commerce to wholesale and
retail dealers, and with the trade generally.

Par. 2. For a number of years last past, respondent has been and
still is the general distributing agency for the products of a number
of manufacturers of automobile tires, wheels, demountable rims and
demountable rim parts in the territory in which respondent does
business as hereinbefore set out. The charges of this complaint
are confined to respondent’s activities in connection with demount-
able rims and rim parts. Said demountable rims are rims adapted
to be fitted to the felloes of automobile wheels which do not possess
permanent rims made as a part of the wheel, and are hereinafter
called rims. Said rims can be readily and easily attached to or de-
tached from said wheels by means of certain wedges, slugs, nuts
and bolts in each instance designed for and adapted to said pur-
pose and which constitute the rim parts hercinbefore referred to,
hereinafter called parts. A large proportion of well-known makes
of automobiles are supplied to the trade and public with wheels
having demountable rims as described above and there is a large
demand throughout the United States for this type of automobile
wheels. The aforementioned manufacturers whose rims and parts re-
spondent distributes, and respondent, characterize and denominate
said rims and parts as “standard ” and “ genuine ” rims and parts
and they are for the purpose of identification only, hereinafter called
“standard ” rims and parts. In the course of use upon automobiles,
rim parts frequently become worn and defective or are lost so that
it becomes necessary to replace the same, and respondent for a num-
ber of years has enjoyed and still enjoys a large and lucrative trade
in supplying duplicate parts to replace those that have become de-
fective or ..ave been lost as above set out, Amongst the aforesaid
competitors of respondent is the Thompson-Neaylon Manufacturing
Company, a corporation organized under the laws of the State of
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1llinois, with its principal place of business in the city of Chicago
in that State, hereinafter called the Company. In the year 1919,
the Company commenced the manufacture of parts, which essen-
tially duplicate the “ standard ” parts, and are designed and adapted
in each instance to securing the “ standard ” rims to the felloes of the
sutomobile wheels whércon said rims are used. The Company’s parts
are substantially the same in quality and adaptability to purpose
as the “standard ? parts. The Company sells the parts manufac-
tured by it to wholesale and retail dealers throughout the United
States and comes into direct competition with respondent in the
States-of Washington, Oregon and California. It causes the parts
sold by it to be transported from its said principal place of busi-
ness in the City of Chicago to the purchasers at points in various
States of the United States including the States of Oregon, Wash-
ington and California. In connection with the sales of its parts,
the Company designs and furnishes to its dealer-vendees a display
board adapted to be hung upon the wall of the dealers’ places of
business for the purpose of displaying said parts. Said boards
are furnished with a number of pegs upon which are hung and
displayed in a definite order and arrangement the said parts asso-
ciated with an identification symbol, whereby the dealer and his cus-
tomer can easily and readily select any specific part desired. The
foregoing method of display is highly convenient and efficient as a
sales medium, and largely by reason thereof, the Company has built
up and now enjoys amongst the trade and the purchasing public a
valuable good will and popularity for its said parts and has estab-
lished a wide and keen competition with respondent in the sale of
parts in the States of Washington, Oregon and California.

Par. 3. In the year 1921, respondent with the purpose and in-
tention of suppressing the competition of the Company with re-
spondent and driving the Company from the competitive field, in-
augurated and carried on, and still carries on, a campaign of dis-
paragement against the Company and its parts, and of physically
removing the Company’s parts and display boards from the trade.
In the course of said campaign respondent has done and now does,
amongst others, the following acts and things:

(a) By means of circular letters and other communications ad-
vises its dealer-customers and its branch houses of its intention to
drive the Company and similar competitors from the field, and
solicits and demands the cooperation of said dealers and branches
In accomplishing that purpose. In said letters respondent charac-
terizes the Company and similar competitors as pirates and their
parts as pirate and counterfeit parts;
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(6) Puts out a display board similar to the Company’s above men-
tioned display board, and by persuasion and intimidation sceks to
obtain, and in many instances obtains from dealers, the surrender
of the Company’s display board in exchange for respondent’s dis-
play board.” In the course of its negotiations with dealers for such
exchange of display boards, respondent characterizes the Company
and similar competitors as pirates and characterizes and denomi-
nates the Company’s parts as pirate and counterfeit parts;

(¢) Solicits and secures the aid of its dealer-customers and its
branch houses and the salesmen and agents of said customers, and
branches, in securing said exchange of display boards, in the course
of which said cooperators use intimidation, persuasion, and dis-
paraging language, similar to that set out in Specification (b)
hereof;

(d) Upon sccuring the exchange of the Company’s board for
its board, refuses to return the former to the dealer when requested
by him so to do, and destroys the Company’s board in order that by
no chance the same may be used again by any person, and demands
and secures a similar refusal to return said boards and the destruc-
tion thereof by its dealer-customers and branch houses and by the
salesmen and agents thereof cooperating with respondent as set out
in Specification (¢) hercof;

(e) Represents and causes the aforesaid cooperators to represent
to the trade and to the general public that the use of the Company’s
parts, or any other parts except *standard” parts, automatically
forfeits, or renders void any guarantee which the manufacturers of
the “standard” rims give to purchasers in connection with said
rims;

(f) Places conspicuously at the top of its display boards a state-
ment headed * warning ” in which the observer is warned to beware
of counterfeit or imitation parts; that the use of such rim parts is
dangerous and destroys the rim factory’s guarantee on the entire
rim equipment; makes similar statements also conspicuously placed
at the top of its display boards under the heading * guarantee.”

The foregoing disparaging language used by respondent in its
said campaign and conspicuously placed upon its display boards as
above set out tends to discredit the Company’s parts with the trade
and general public, and because said language suggests that the Com-
pany’s parts are illegal duplications of “standard ” parts, tends to
constrain and intimidate retail dealers to cease handling the parts of
the Company and to deal exclusively in “standard ” parts supplied
by respondent and in connection therewith to surrender the Com-
pany’s display boards to respondent. Respondent’s aforesaid cam-
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paign and the things done by respondent in the course thereof as
hereinbefore set out have a dangerous tendency unduly to hinder
competition in the manufacture and sale of rim parts to the trade
and consuming public in interstate commerce.

Par. 4. The above alleged acts and things done’by respondent are
all to the prejudice of the public and respondent’s competitors and
constitute unfair methods of competition in commerce within the
intent and meaning of Section 5 of an Act of Congress, entitled,
“An Act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes,” approved September 26, 1914,

REPORT, FINDINGS AS TO THE FACTS, AND ORDER.

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, the Federal Trade Commission issued and served a
complaint upon the respondent, Keaton Tire & Rubber Company,
charging it with the use of unfair methods of competition in com-
mercee, in violation of the provisions of said Act.

Respondent having entered its appearance and filed its answer
herein, admitting that certain of the matters and things alleged in
said complaint were true in the manner and form theyein set forth,
and having filed a stipulation as to facts, in which it is stipulated
and agreed by the respondent that the statement of facts contained
therein may be taken as the facts of this proceeding and in lieu of
testimony in support of the charges stated in said complaint or in
opposition thereto; and that the Commission may proceed further
upon said statement to make its report in said proceeding, stating
its findings as to the facts and conclusion, and entering its order
disposing of the proceeding, and the Federal Trade Commission
being fully advised in the premises, makes this its findings as to the
facts and conclusion:

FINDINGS AS TO THE FACTS.

Paracrari 1. Respondent was at the time and immediately prior to
the issuance of said complaint, and at all times hereinafter mentioned,
a corporation organized under the laws of the State of California,
with its principal place of business in the City of San Francisco in
that State. It also operated branch places of business in the Cities
of Oakland and Los Angeles, in said State, and in the Cities of Port-
land, State of Oregon, and Seattle, State of Washington. At all
such times respondent was engaged in selling to wholesale and retail
dealers in all the above mentioned states automobile tires, rims, and
rim parts in interstate commerce. It caused merchandise so sold to be
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sent from its aforesaid several places of business to the purchasers at
various points in said states, and supervised and controlled its entire
business from its said principal place of business in the City of San
Francisco. In the course and conduct of its said business, respondent
was in competitiofl with other individuals, partnerships, and corpo-
rations engaged in selling similar merchandise in interstate commerce
to wholesale and retail dealers, and with the trade generally.

Par. 2. For approximately eight years last past, respondent has
been and still is the general distributing agency in the territory in
which it does business as hereinbefore set out, for the products of a
pumber of manufacturers of automobile wheels and demountable rims
and of parts made by the said manufacturers for such wheels and
rims and has sold and is selling said rims and parts as the product
of said manufacturers. Said demountable rims are rims adapted to
be fitted to the felloes of automobile wheels which do not possess
permanent rims made as a part of the wheel, and are hereinafter
called rims. Said rims can be readily and easily attached to or
detached from said wheels by means of certain wedges, lugs, nuts,
and bolts in each instance designed for and adapted to said purpose
and which constitute the rim parts hereinbefore referred to, herein-
after called parts. Respondent was and is now a duly constituted
and regularly appointed sales representative and distributor of the
following manufacturers of rims and parts therefor:

Firestone Steel Products Co., Akron, Ohio.
Kelsey Wheel Company, Detroit, Michigan.
Standard Welding Co., Cleveland, Ohio.
Jaxon Steel Products Co., Jackson, Mich.
United Motors Service, Inc., Detroit, Mich.

A large proportion of well-known makes of automobiles are sup-
plied to the trade and public with wheels having demountable rims
as described above and there is a large demand throughout the United
States for this type of automobile wheels and demountable rims.
The aforementioned manufacturers whose rims and parts respondent
distributes, and respondent characterize and denominate said rims
and parts as “standard ” and “ genuine ” rims and parts; and they
are so extensively known and referred to in the trade and by the
automobile public to distinguish them from parts not mmde by the
rim manufacturers, and they are for the purpose of identification
hereinafter called “ standard ” rims and parts. In the course of use
upon automobiles, rim parts frequently become worn and defective
or are lost, so that it becomes necessary to replace the same, and re-
spondent, for a number of years, has enjoyed and still enjoys a large
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trade in supplying “standard ” parts to replace those that have
become defective or have been lost, as above set out.

Par. 8. Amongst the aforesaid competitors of respondent is the
Thompson-Neaylon Manufacturing Company, a corporation organ-
ized under the laws of the State of Illinois, with its principal place
of business in the City of Chicago, in that State, hereinafter referred
to as the Company. In the year 1919 the Company commenced the
manufacture of parts which were designed by it to accomplish the
purpose of securing “ standard ” rims to the felloes of the automo-
bile wheels whereon said rims are used. The Company sold and now
sells aforesaid parts to wholesale dealers throughout the United
States and has come into direct competition with respondent in the
States of  Washington, Oregon and California. It has caused the
parts sold by it-to be transported from its said principal place of
business in the City of Chicago to the purchasers at points in various
states of the United States, including the States of Washington,
Oregon and California. In connection with the sales of its parts the
Company designed and supplied to its dealer-vendors a display board
adapted to be hung upon the walls of the dealers’ places of business
for the purpose of displaying said parts. Said boards were in each
instance either sold or given to customers by the Company and were
furnished with a number of pegs upon which were hung and dis-
played in a definite order and arrangement the said parts, associated
with a symbol designed to aid the dealer and his customer in identi-
fying the part desired with the original or “ standard ” rim part as
described by the rim manufacturer. These boards, as shown by the
one attached to the stipulation as an exhibit, were made entirely of
metal of substantial and attractive design, and displayed the initials
and registered trademark of the Thompson-Neaylon Manufacturing
Company prominently at the top of the boards, and when taken in
connection with the printed price list, which was attached to said
boards, formed not only a valuable and important part of the adver-
tising system of said Company, but also an essential part of its plan
of doing business and of displaying and distributing its products.

Par. 4. On or before July 1, 1921, respondent, its officers and
agents formed the intention of driving its competitors, especially the
Thompson-Neaylon Manufacturing Company, entirely from the com-
petitive field, and for accomplishing this purpose the following
method was adopted and to the extent hereinafter indicated carried
out. A display board similar in all important features to the dis-
play board previously designed and then already being used by the
Thompson-Neaylon Manufacturing Company, above referred to, was
put out by the respondent and instructions and requests, of which a
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circular letter dated July 1, 1921, was illustrative, were sent from its
principal office in San Francisco to all its jobbers or distributors
and branch houses, in which they were solicited to take an active
part in the plan of removing its competitors, including said Com-
pany, entirely from the field. The plan determined upon by the re-
spondent and carried out at least in part by it and its branch houses
and jobbers, was the systematic removal of the display boards of
the said Company and other competitors from the hands of the cus-
tomers of such competitors and from the markets, and the substitu-
tion therefor of the respondent’s display boards. The method
whereby this plan was to be carried out, and in fact was carried
out in part, consisted of two principal features: First, a campaign
of disparagement against the competitors of respondent and their
rim parts in the course of which these competitors were, in circular
letters and other communications to dealers, repeatedly called
“ pirates,” and their rim parts were called “ pirate” and “ counter-
feit ” parts, and the trade and automobile public were warned to -
beware of counterfeit and imitation parts, and told that the use of
such parts or of any device other than the rim parts manufactured
and sold by the makers of tlie rim was dangerous and would auto-
matically destroy the rim factory guarantee on the entire rim equip-
ment; and, secondly, the systematic collection for the purpose of
permanent removal from the hands of all holders thercof and from
the market, and the destruction thereof, of said competitors’ boards,
whenever deale1s or others holding same could be persuaded to ex-
change them for a Keaton board, sald Keaton boards being otherwise
sold at $1.75 each f. o. b. the nearest Keaton branch,

AR, 5. As the result of the methods above described, one salesman
of respondent had, prior to July 27, 1921, removed 20 Thompson-
Neaylon Manufucturing Company boards from the market, and, as
appears from a letter of that date from the respondent to all branch
houses, San Francisco and Oakland territories were practically
cleaned of competitive boards at that time.

Par. 6. The respondent does not contend, at least for the purpose
of this case, that the rim parts manufactured by the Thompson-
Neaylon Manufacturing Company or its other competitors are in-
ferior to those distributed by it; neither is there any contention that
said competitors have not the full legal right to manufacture and sell
rim parts. The word “pirate,” among other terms, is used exten-
sively in the automobile trade to distinguish repair or replacement
parts made by other than the manufacturer of the original article;
but there is no usage of the term “ pirate” as applicable to the manu-
facturers or distributors of such parts, nor of the word “counter-
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feit ” as applicable to the parts themselves. These terms, as used by
respondent, were in each instance literally untrue, and calculated to
deceive dealers and the public, to the injury of respondent’s competi-
tors. While a partial; secondary usage among dealers of the term
“ pirate ” is shown as applicable to the parts, the necessary inference
is, that dealers unfamiliar with such usage might have been, and
were, misled by it.

Par. 7. Respondent also printed on said parts boards issued by it
and distributed to its branch houscs and jobbers and intended for
further distribution and display to the public, the following warning
and guarantee, in which the words “counterfeit” and “imitation”
were used with reference to the parts distributed by the Thompson-
Neaylon Manufacturing Company and other competitors of the
respondent:

“VarNING :—DBeware of counterfeit, imitation, or so-called ¢ dupli-
cate’ rim parts. The use of any device other than the regular genu-
ine rim parts manufactured and sold by the maker of the rim on your
car is dangerous. The use of counterfeit or so-called ¢ duplicate’ rim
parts immediately destroys the rim factory guarantee on your entire
rim equipment.

“ GuaranTEE :—Genuine Rims and Rim parts of all makes are guar-
anteed by the rim factories to be free from defect in workmanship
and material. All genuine rim material must come up to the stand-
ard of the guarantee or is subject to replacement on a fair adjustment
basis. The use of counterfeit or so-called ¢ duplicate’ rims or parts
destroys this guarantee.”

The words “ No Counterfeits ” also appeared prominently near the
top of said boards.

CONCLUSION,

That the methods of competition set forth in the foregoing findings
as to the facts and each and all thereof, under the circumstances
therein set forth, constitute unfair methods of competition in inter-
state commerce in violation of the provisions of Section 5 of the Act
of Congress approved September 26, 1914, entitled, “An Act to
Create a Federal Trade Commission, to define its powers and duties,
and for other purposes.”

ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Com-
Mission upon the complaint of the Commission, the answer of re-
spondent and the stipulation as to the facts wherein and whereby it
was agreed by said respondent that said stipulation as to the facts
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should be taken by the Commission in lieu of testimony herein, and
that said Commission might proceed further upon said stipulation
to make its report in this proceeding, stating its findings as to the
facts and conclusion, and entering its order disposing of the proceed-
ing, and the Commission having made its findings as to the facts and
its conclusion that the respondent has violated the provisions of the
Act of Congress, approved September 26, 1914, entitled “An Act to
create a Federal Trade Commission, to define its powers, and duties,
and for other purposes,”

It is, therefore, ordered, That the respondent, Xeaton Tire & Rub-
ber Company, its officers, directors, agents, representatives and
employees, cease and desist from directly or indirectly carrying out
its plan of removing from the hands of jobbers, dealers, or others
the rim parts display boards of the Thompson-Neaylon Manufactur-
ing Company, or of any other competitor of said respondent in the
automobile rim parts business; that it cease and desist from pur-
chasing said boards or exchanging respondent’s boards therefor, or
in any other manner acquiring said boards or from destroying same.

1t i3 further ordercd, That the respondent cease and desist from
referring to its competitors in the rim parts business, including said
Thompson-Neaylon Manufacturing Company, either by circular let-
ter or letters addressed to its dealer-trade, jobbers or others, as
“pirates,” and from applying to them or any of them any term of
similar import; and that it cease and desist from referring in a
similar manner or at all to the rim parts manufactured or distributed
by the Thompson-Neaylon Manufacturing Company or other com-
petitors of said respondent as “ pirate” or “ counterfeit” parts, and
from applying to them or any of them any terms of similar import.

It is further ordered, That the respondent cease and desist from
publishing or representing to the public or to dealers or jobbers,
either by printing the same on its rim parts display boards or in any
other manner, that the use of any device other than the rim parts
manufactured and sold by the maker of the rim 