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Failure on the part of the sub-agent or "Distributor" to purchase 
minimum quantities of radios as fixed by respondents, works as for
feiture of the sales agency and of its "exclusive" franchise territory. 

Respondent Sydney Gold acts as general agent for respondent with 
full authority to grant exclusive territorial franchises to distributors, 
usually on a minimum sales basis, and with full authority to make 
sale of and to distribute in commerce respondents' said coin-operated 
radios. Prospective purchasers, upon making inquiry of corporate 
respondents, are referred by i t to respondent Sydney Gold. The 
latter, acting for respondents, ma.kes contact with said prospective 
purchasers or distributors who wish to purchase respondents' radios 
and to obtain t erritorial franchises in which to resell or operate 
them. Respondent Sydney Gold in effecting the sale of radios and 
acting with full authority from Coradio, Inc., distributes advertising 
material among purchasers and prospective purchasers of said radios, 
allots territorial franchises, makes written contracts covering the sale 
of radios and the allotment of said territorial franchises, and, in addi
tion, makes various verbal representations on behalf of his principal, 
Coradio, Inc., in effecting the sale of the said coin-operated radios: 

PAR. 4. In the course and conduct of their said business and for the 
purpose of inducing the purchase of their said coin-operated radios, 
respondents have circulated among their prospective purchasers, in
cluding prospective sales agents, throughout the United States, by 
advertisements inserted in trade journals, by advertising media of 
general circulation, many statements and representations concerning 
their said coin-operated radios. Among and typical of such state
ments and . representations, disseminated as aforesaid, but not all
inclusive, are the following : 

THIS IS THE BUSINESS YOU DREAM ABOUT 

Quick Steady Profits 

CO RADIO 

The coin operated Radio 

It's the new fast-growing depression
proof business. 

PICTURE 

OF 
RADIO 

placed in hotels, tourist coul'ts, clubs, 
hospitals, etc., on a commission basis
play 1 or 2 hours for 25¢ and produce 
immediate profits. 

The best coin operated radio· 
is CORADIO 

ACT NOW 

Start your own lifetime business, full or 
part time' 
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Send for Free Catalog and 

WRITE TODAY DEl:'T P. M. 

CORADIO 

COIN OPERATED RADIO 

108 W. 31st St., N. Y. 1, N. Y. 

• • * • • • • 
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Coradios can be fully insured against fire, theft or damage at a surprisingly 
low rate .in any section of the country. * * * This insurance is available 
through your local broker. The advantage of your local brol{er is obvious. 
In .case of theft or damage you <:an tile immeuiate claims and receive prompt 
attention. 

• • • • • • • 
Fot· those who prefer it, Coradios can be fully insured against fire, theft or 

damage at a surprisingly low rate in most sP.ctions of the counh·y. This insurance 
is available through local brokers. 

• • • • • • 
Manufactured by CORADIO 

108 West 31st Street, New York 1, N. Y. 

• • • * • • • 
BUILT IN COHADIO-NATIONAL SLUG REJECTOR UNIT 

• • * * * • • 
COIN TROUBLE IS OUT WITH THE NEW CORADIO. Coradio will not 

pass bad cohis-neither will it permit the coin received to ue jammed. * * * 
While we were building this revolutionary new unit into the set we decided 
to Incorporate other improvements and new features to make the new Cornelio 
lOOo/o better. 

• * • $ • • • 

GUARAN1'EE-Entire set is unconditionally guaranteed for 1 year. Tubes 
guaranteed for 90 days. 

• • .. • • • 
Respondents further, through their sales agents, have represented 

orally and otherwise to prospective salesmen, distributors, or agents 
in various States of the United States: 

That they will be allotted exclusive sales territories. 
That they will be furnished with an ample supply of advertising 

folders, order blanks, and lease blanks, and with general sales 
assistance. 

That they will be furnished with a list of prospective buyers who 
are anxious for someone to call on them and take their orders. 

PAR. 5. Through the use of the statements and representations here
inabove set forth and others similar thereto, not specifically set out 
herein·, i'espondents represent and have l'epresented, directly and by 
implication: 
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That anyone investing money in their said coin-operated radio can 
fulJy protect such property against loss by fire, theft, or damage, by 
being able to obtain readily in most, if not all, sections of the country, 
insurance to indemnify himself fnlly against losses clue to fire, theft, 
or other damage, at a low rate. 

That each distributor or sales agent purchasing the requisite number 
of coin-operated radios from respondents will be protected ft·om com
petition in selling or operating said radios by having exclusive sales 
territory allotted to him. 

That the sales agent or distributor '''ill receive the assist.ance and 
cooperation of respondents in selling or opera ting the radios pur
chased by him by being f urnished by respondents with all customary 
nnd needful advertising material, such as sales leads, lease blanks, 
advertising folders, and order blanks, a.nd similar material to be used 
to induce and effect the sale of respondents' said coin-operated radios. 

That with a view to further cooperating with agen ts in selling or 
operating respondents' said radios, respondellts will furnish said 
agents with lists of proposed buyers r eady and willing to buy. 

That the respm1clents own, operate, and control a plant or factory 
where they manufacture the said Cornelio coin-operated radios and 
component parts thereof, including the "Coraclio National Slug-
Rejector Unit." · 

Tlutt respondents unconditionally guarantee the entire radio set, 
including all parts thereof, for 1 year, and g uarantee tubes thereof 
unconditionally for 90 clays. 

PAn. G. The foregoing claims, statements, and representations are 
grossly exaggerated, false, and misleading. 

In truth and in fact it is not easy or even possible to obtain . fire, 
theft, or damage insurance on coin-operated radios in most, if not all, 
sections of the country at low rates, or otherwise. There is no stand
ardization of rates on this type of policy and even when such character 
of business is written, a high rate of premium is invariably charged. 

Distributors and sales agents are not allotted exclusive sales ten·i
tory as promised and represented by respondents, but, on the contrary, 
respondents have made it a practice to allot the same territory or parts 
thereof to more than one agent at the same time, such overlapping 
territory system resulting in confusion and loss of business. 

Distributors and sales agents in connection with the sales efforts 
to be made by them on behalf of respondents are not, in many in
stances, furnished with an ample supply of advertising folders, orde.r 
blanks, and lease blanks, as promised by respondents and r espondents 
have not furnished them with a list or lists of prospective buyers. 
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Respondents do not own, opemte, or control any plant or factory 
where they manufacture the said coin-operated radios or any com
ponent parts thereof. On the contrary, the said coin-operated radios 
sold by respondents are bought by respondents, fully assembled, from 
the Hotel Radio Corporation, a separate and distinct corporate entity, 
doing business in quarters adjacent to those of respondents. The 
slug-rejector mechanism used in respondents' coin-operated radios 
and advertised by respollClents as "Coradio-National Slug Rejector 
Unit" is patented and manufactured by National Rejector, Inc., St. 
Louis, Mo. · 

There is a preference on the part of dealers and of a substantial 
portion of the purchasing public for de<tling directly with and buying 
directly from manufacturers, by virtue of the belief that through such 
purchases they obtain advantages in price a11d in other respects. 

Respondents do not unconditionally guarantee their radio sets for 
1 year. In a printed statement attached to the radios themselves 
respondents limit their guarantee to repairing or replacing defective 
pn.rts transmitted to them, charges prepaid and returned likewise at 
the expense of the purchaser. Respondents in said separate printed 
material further undertake to limit and qualify the terms of their 
guarantee by stipulating tlm~ their guarantee does not apply to any 
instrument which has been altered or repaired in a way that "iri the 
opinion of Coradio, Inc." affects the reliability of or detracts from the 
perfornmnce of the instrument, and that their said guarantee does not 
apply to any instrument which, in the :further opinion of re
spondents, has been subjected to Inisuse through negligence, or other
wise. These terms are not made known to the purchasers until the 
sets are bought and paid for. 

PAR. 7. The 'Use by r espondents of the foregong false and misleading 
advertisements and representations, employed and disseminated as 
aforesaid, has a tendency and capacity to and docs mislead and de
ceive a substantial portion of the purchasing public into the erroneous 
and mistaken belief that such advertisements and representations are 
true, and by reason of such belief, so engendered, a substantial num
ber of the public is thereby induced to purchase substantial quantities 
of respondents' said coin-operated radios. 

PAR. 8. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the injury and prejudice of the public and consti
tute unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 
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REPORT, FINDINGS AS TO TilE FACTS, AND QRDER 

Pursuant to the provisions of the Federal Trade Commission Act, 
the F ederal 'l'rade Commission, on December 5, 1949, issued and 
subsequently served its complaint in t his proceeding upon the re
spondents named in the. caption hereof, ch;trging them with the use 
of unfair and deceptive acts and practices in commerce in violation 
.of the provisions of said act. After the issuance of said complaint, 
a trial examiner of the Commission was designated by it to take testi
.mony and receive evidence in support of and in opposition to the 
allegations of the complaint and on April 10, 1950, a hearing was 
convened in New York, N. Y., for this purpose. At this hearing 
respondents Coradio, Inc., and Louis Brown submitted an answer 
which was received and ordered filed by the trial examiner , in which 

. answer said respondents admitted all the material allegations of fact 
as to themselves and waived the taking of testimony and other pro
cedure. It was also averred in such answer that respondent Lew N. 
Lewis had sold his interest in and severed all connection with re
spondent corporation prior to the issuance of the complaint. Sub
sequently, on May 17, 1950, respondent Sydney Gold moved that he 
be permitted to file an answer admitting all the material allegations of 
fact as to himself and waiving the taking of testimony and other 
procedure. Said motion was granted by the trial examh1er and said 
answer was accepted and filed. 

Thereafter this proceeding r egularly came on for final hearing 
before the Commission upon the complaint, answers thereto, and the 
record herein; and the Commission, having duly considered the matter 
and being now fu lly advised in the premises, finds that this proceeding 
is in the interest of the public and makes this its findings as to the 
facts and its conclusion drawn therefrom. 

FINDINGS AS TO 'l'HE FACTS 

PARAGRAPH 1. Respondent Coradio, I nc., is a corporation orgaruzed, 
existing, and doing business under and by virtue of the laws of the 
State of New York, with its principal office and place of business 
located at 212 Broadway, New York, N. Y. Respondent Coradio, 
Inc., was formerly located and did business at the :respective addresses, 
60 East Forty-Second Street, New York, N.Y., ~nd 108 West Thirty
First Street, New Yor$-, N. Y. 

Individual respondent Louis Brown, residing at 420 E ast Forty
second Str eet, New York, N. Y., is· president of corporate respondent 
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Coradio, Inc., and acting in such capacity formulates, directs, and 
controls the practices and policies of corporate respondent, including 
the advertising and other 1·epresentations used and business practices 
employed by corporate respondent, as hereinafter related. Respond
ent Louis Brown owns the entire capital stock of corporate respondent 
Coradio, Inc. 

Individual respondent Sydney Gold is, and acts as, general agent 
nnd company rep1;esent~ttive for corporate r espondent Coradio, Inc., 
with full authority to contract and to net for and in the name of said 
corporate respondent. 

Individual respondent Lew N. Lewis sold his interest in respondent 
Coradio, Inc., prior to the issuance of the complaint herein and has 
bad no connection with it or its activities since such sale. The trial 
examiner dismissed the complaint as to said individual respondent 
withont prejudice to the right of the Commission to institute proceed
ings should future facts warntnt. As hereinafter used, the term "re
spondents" does not include individual respondent Lew N. Lewis. 

PAn. 2. Respondents are now and for more than 2 years last past 
have been engaged in the sa.le and distribution of coin-operated radios 
designated by them as "Coradio," for use in hotels, tourist cabins, 
motor courts, hospitals, bo11.rding houses, and simihtr places. 

Respondents cause their said coin-operated radios, when so1d by 
them, to be transported from their aforesaid place of business in the 
Sta.te of New York to purchasers thereof located in various other 
States of the United States. Respondents maintain, and at all times 
mentioned herein have maintained, a course of trade in their said coin
operated radios in commerce between and among the various States 
of the United States. 

PAn. 3. Respondents' general plan of operation in effecting the sale 
of their said coin-operated radios was and is as follow~: 

In magazines or other advertising media of general circulation, re
spondents advertise to attract and contact persons who may wish to 
purchase their said coin-operated raclips ,with a view to reselling them 
or operating them in hotels, tourist cabins, motor courts, hospitals, 
boarding houses, and similar places. The purchaser, designated as 
"Distributor," contracts to pay for the radio units or sets r~ceived by 
him from respondents, designated as "Suppliers," on presentation of 
sight draft with railroad or other bill of lading attached or cash on 
delivery by express or motor transport to be selected by the "Supplier." 
Each so-called "Distributor" is allotted a particular territory by re
spondents which is described in detail, and the "Distributor" must 

919675--53----24 
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confine his sales activities to the precise ten.itory allotted to him. 
The so-called "Distributor" when selected and appointed has the right 
to resell the instrument purchased by him at a price fixed and defined 
by respondents, or he may operate the radios himself, as above 
described. 

Failure on the part of the sub-agent or "Distributor" to purchase 
minimum quantities of radios as fixed by respondents, works as for
feiture of the sales agency and of its "exclusive" franchise territory. 

Respondent Sydney Gold acts as general agent for respondents with 
full authority to grant exclusive territorial franchises to distributors, 
usually on a minimum sales basis, and with full authority to make 
sale of and to distribute in commerce respondents' said coin-operated 
radios. Prospective purchasers, upon making inquiry of corporate 
respondent, are referred by it to respondent Sydney Gold. The latter, 
acting for respondents, makes contact with said prospective purchasers 
or distributors who wish to purchase respondents' radios and to obtain 
territorial franchises in which to resell or operate them. Respondent 
Sydney Gold in effecting the sale of radios and acting with full au
thority from Coradio, Inc., distributes advertising material among 
purchasers and prospective purchasers of said radios, allots territorial 
franchises, makes written contracts covering the sale of r adios, and 
the allotment of said territorial franchises, and, in addition, makes 
various verbal representations on behalf of his principal, Coradi(), 
Inc., in effecting the sale of the said coin-operated radios. 

PAR. 4. In the course and conduct of their said business and for 
the purpose of inducing the purchase of their said coin-operated 
radios, respondents have circulated among their prospective pur~ 
chasers, including prospective sales agents, throughout the United 
States, by advertisements inserted in t rade journals, by advertising 
media of general circulation, many statements and representations 
concerning their said coin-operated radios. Among and typical of 
such statements and representations, disseminated as aforesaid, but 
not all-inclusive, are the following: 
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TillS I S THE BUSINESS YOU DREAM ABOUT 

Quick Steady Profits 

CO RADIO 

The coin operated Radio 

placed in hotels, tourist courts, clubs, 
hospitals, etc., on a commission basis
play 1 or 2 hours for 25¢ and produce 
irume<liate profits. 

It's the new fast-growing, depres
sion-proof business. 

The best coin operated 
mdio is CORADIO 

• 

PIC~'URE 

OF 
RADIO 

• 

ACT NOW 

Star t yom· own lifetime 
business, f ull or part time 

Send for Free Catalog and 

WRITE TODAY DEPT P. M. 

CO RADIO 

COIN OPETIA'.rED RADIO 

108 W. 31st St., N. Y., 1, N.Y. 

• • • • 
Coradios can be fully insured against fire, theft or clamnge at a surprising low 

rate in any section of the country. * • * This insumnce is available through 
your local broker. The advantage of your local broker is obvious. In case of 
tbeft or damage you can file immediate claims and receive prompt attention . 

• • • • • • • 
For those who prefer it, Coradios can be fully insnr€d against fi re, theft or dam

age at a surpr isingly low rate in most sections of the country. This insurance is 
available tl1rough local brokers. 

• • • • • • 
Manufactured by CORADIO 

108 West 31st Street, New York 1, N.Y. 

• • • • • • • 
BUILT IN CORADIO-NATIONAL SLUG REJECTOR UNIT 

• • • • • • • 
COIN 1'ROUBLE IS OUT WITH THE NEW CORADIO. Coradio will not 

pass bad coins-neither will it permit the coin received to be jammed. * * • 
While we were building this revolutionary new unit into · the set we decided 
to incorporate other improvements and new feautres to make the new Cardio 
100o/o better. 

• • • • • • • 
GUARANTEE-Entire set is unconditionally guaranteed for one year. Tubes 

guaranteed for 90 days. 

• • • • • • • 
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Respondents further, throngh their sales agents, have represented 
orally and otherwise to prospective salesmen, distributors, or agents 
'in various States of the United States: 

That they will be allotted exclusive sale.s territories. 
That they will be furnished with an ample supply of advertising 

folders, order blanks, and lease blanks, and with general sales 
assistance. 

That they will be furnished with a list of prospective buyers who. 
are anxious for someone to call on them and take their orders. 

PAR. 5. Through the use of the statements and representations here
inabove set forth and others similar thereto, not specifically set out 
herein, respondents represent and have represented, directly and by 
implication: 

That anyone investing money in their said coin-operated radio can 
fully protect such property against loss by fire, theft, or damage, by 
being able to obtain readily in most, if not all, sections of the country,. 
insurance to indemnify himself fully against losses due to fi.re, theft, 
or other damage, at a low rate. 

That each distributor or sales agent purchasing the requisite number 
of coin-operated radios from the respondents will be protected from 
competition in selling or operating said radiosby having exclusive 
sales territory allotted to him. 

That the sales agent or distributor will receive the assistance and. 
cooperation of respondents in selling or operating the radios pur
chased by him by being furnished by respondents with all customary 
and neediul advertising material, such a.s sales leads, lease blanks,. 
advertising folders, and order blanks, and similar material to be used 
to induce and effect the sale of respondents' said coin-operated radios. 

That with a view to further cooperating with agents in selling or 
operating respondents' said radios, respondents will furnish said 
agents with lists of proposed bt1yers ready and willing to buy. 

That the respondents own, operate, and control a plant or factory 
where they manufacture the said Coradio coin-operated radios and 
component parts thereof, including the "Coradio National Slug
Rejector Unit." 

T hat respondents unconditionally guarantee the entire radio set,. 
including all parts thereof, fo:r 1 year, and guara.ntee tubes thereof 
unconditionally for 90 days. 

PAR. 6. The foregoing claims, statements, and representations are· 
grossly exaggerated, false, and qilsleading. 

In truth and in fact it is not easy or even possible to obtain fire,. 
theft, or damage insurance on coin-operated radios in most, if not 
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all, sections of the country at low rates, or otherwise. There is no 
standardization of rates on this type of policy and even when such 
character of business is written, a high rate of premium is invariably 
charged. 

Distributors and sales agents are not allotted exclusive sales terri
tory as promised and represented by respondents, but, on the contrary, 
respondents have made it a practice to allot the same territory or 
parts thereof to more than one agent at the same time, such overlap
ping territory system resulting in confusion and loss of business. 

Distributors and sales agents in cmmection with the sales efforts to 
be made by them on behalf of respondents are not, in many instances, 
fuTnished with an ample supply of advertising folders, order blanks, 
and lease blanks, as promised by respondents and respondents have 
not furnished them with a list or lists of prospective buyers. 

Respondents do not own, operate or control any plant or factory 
where they manufacture the said coin-operated radios or any com
ponent parts thereof. On the contrary, the said coin-operated radios 
sold by resporidents are bought by respondents, fully assembled, from 
the Hotel Radio Corp., a separate and distinct corporate entity, doing 
business in quarters adjacent to those of respondents. The slug-re
jector mechanism used in respondents' coin-operated radios and ad
vertised by respondents as "Coradio-National Slug Rejector Unit" 
is patented and manufactured by National Rejector, Inc., St. Louis, 
Mo. 

There is a preference on the part of dealers and of a substantial 
portion of the purchasing public for dealing directly with and buying 
directly from manufacturers, by virtue of the belief that through 
such purchases they obtain advantages in price and in other respects. 

Respondents do not unconditionally guarantee their radio sets for 
1 year. In a printed statement attached to the radios themselves 
respondents limit their guarantee to repairing or replacing defective 
parts transmitted to them, charges prepaid and returned likewise 
at the expense o£ the purchaser. Respondents in said separate printed 
material further undertake to limit and qualify the terms of their 
guarantee by stipulating that their guarantee does not apply to any 
instrument which has been altered or repaired in a way that "in the 
-opinion of Coradio, Inc.," affects the reliability of or detracts from 
the performance of the instrument, and that their said guarantee does 
not apply to any instrument which, in the further opinion of respond
ents, has been subjected to misuse through negligence, or otherwise. 
These terms are not made known to the purchasers until the sets are 
bought and paid for. 
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PAR. 7. The use by respondents of t he foregoing false and mis
leading advertisements and representations, employed and dissemi
nated as aforesaid, has a tendency and capacity to and does mislead 
and deceive a substantial portion of the purchasing public into the 
erroneous and mistaken belief that such advertisements and repre
sentations are true, and by reason of such belief, so engendered, a 
substantial number of the public is thereby induced to purchase sub
stantial quantities of respondents' said coin-operated radios. 

CONCLUSION 

The aforesaid acts and practices of respondents as herein found 
are all to the injury and prejudice of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 

ORDER '1'0 CEASE AND DESIS'l' 

This proceeding having been heard by the Federal Tnde Commis
sion upon the complaint of the Commission, answers of the respond
ents, except individual respondent Lew N. Lewis, the complaint having
been dismissed as to him without prejudice, in which answers the 
r espondents admitted all the material allegations of fact set forth in 
said complaint and waived the taking of testimony and other proce
dure; and the Commission having made its findings as to the facts 
and its conclusion that respondents have violated the provisions of 
the Federal Trade Commission Act: 

I t is o1·dered, That the respondents, Coradio, Inc., a corporation, 
and its officers, Louis Brown, individually n,nd as an officer of respond
ent corporation, and Sydney Gold, individually and as general agent 
for respondent corporation, and respondents' agents, represetatives, 
and employees, directly or through any corporate or other device, in 
connection with the offering for sale, sale, or distribution of coin
operated radios or any component part thereof in commerce, as "com
merce" is defined in the Federal Trade Commission Act, do forthwith 
cease and desist from representing, directly or by implication: 

(1) That insurance on coin-operated radios against loss by fire, 
theft, or damage is readily obtainable generally or that the rates on 
such insurance are low; 

(2) That exclusive sales territories are allotted to distributors, 
sales agents, or others purchasing their radios, when such is not a fact ; 

( 3) That they will assist distributors, sales agents, or others in 
selling or operating the radios purchased by furnishing advertising 
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material, lists of prospective buyers, lease and order blanks, and 
similar material, or otherwise, unless such assistance will in fact 
be furnished; 

(4) Through the use of the words "manufactured by," or any other 
word or words of similar import or meaning, that they are the manu
facturers ·of said coin-operated radios, or any component part thereof, 
unless and mitil such prodticts are actually manufactured in a ·plant 
or fa,ctory owned and operated, or directly and absolutely controlled, 
by them; 

( 5) That their rn<lio sets, or the tubes thereof, are "guaranteed," 
unless and until the nature a.nd extent of the "garantee" and manner 
in which the guarantor will perform are clearly and conspicuously 
disclosed. 

I t is ftt?•thm· m·dered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report, iri writing, setting forth in detail the manner and form in 
which they have complied with this order. 
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IN THE MATl'ER 0.1!' 

REID H. RAY FILM INDUSTRIES (DESIGNATED IN THE 
COMPLAINT AS RAY BELL FILMS, INC.) 

COMPLAINT, FINDINGS, ORDER, AND SUPPOR'riNG AND DISSENTING OPINIONS 
IN Rl!JGARD '1'0 'L'HE ALLEGED VIOLATION OF SEC. [) OF AN ACT OF CONGRillSS 
APPROVED SEPT. 26, 1914 

Doolcct 5495. Complaint, ilfc~v 2G, 1947- /Jecision, Oct. 17, 1950 

Maintenance of free and open competition is in the public interest, and public 
interest exists in the elimination of practices which have the capacity and 
effect of unreasonably restraining tmde ot· which tend to monopoly; and 
the fac t that certain exclusive dealing agreements, challenged as restrictive 
and in unreasonable restraint of trade, migbt be beneficial to respondent 
as instrumental in building up its business, or might be preferred by motion 
picture theaters concerned, is not controlling whPre the effects of such 
agreements have been and are to unduly hiudcr, lessen 'tnd injure 
competition. 

Where a corporation which was engaged in the production, and in the com
petitive interstate sale, leasing and distribution to or for advertiset·s, and 
to other distributors of comrnereial advertising films, including so-called 
library films of playlet type with name trailers identifying the advertisers; 
doing a business which embraced local advertising, manufacturer-dealer 
or cooperative aavertising, and natioual adverti sing; ana, in cou.,.ection 
therewith, entering into agreements with such theaters as accepted film 
advertising, for the limited s pace available for such advertisements, and 
into contracts, usually for a year, but no longer, with advertisers for the 
display of commercial film advertising their businesses or commodities in 
the S!Jace thus ·made available; and constituting one of the four largest 
producers and distributors of advertising films in the United States, which 
togethet· entered into such exclusive arrangements as below described with 
about three-fourths of the theaters in tlle United States displaying adver
tising films for compensation-

Entered into agreements with motion picttu·e theaters or exhibitors for a 
maximum term of 2 years through contracts, a substantial number of 
which contained the provision that the exhibitor display no othet· paid local 
advertising films clnring the term of th~ agreement, and had such ex
clusive contracts, as of August 1, 1947, with 458 theater s out of the 1,450 
with which it had screening agreements, with 37 percent thereof for 2 years, 
and the remainder for less ; 

With the result that it was thereby materially assisted in holding fot· its 
own use the screens of the theaters with which such contracts were made; 
competitors were prevented from showing their films in such tlleaters, 
thereby eliminating their outlets in a limited field ana, in some instances, 
forcing them out of business; and the injurious effect of such agreements 
upon competition, together with the tellllency to monopoly inherent thet·ein, 
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was materially increased by the cumulative effects of similar agreements 
entered into by the three aforesaid other s imilarly engaged concerns : 

H ela, That the use of such contracts as extended fo~· terms greater than 1 
year, constituted an unreasonable resl raint a nd restriction of competition; 
that prohibition of such use was required in the public interest; and that 
said acts and practices, under the ci rcmustances set forth. consl i tutcd unfair 
methods ol' competition in conunerce. 

As respects n •Hpondent's oontention in the aforesaid proceeding tllat it clid in 
fact nmkc screen spa ce available to competi tors in t heaters in which it had 
exclus ive agreements, if such films were of standard length, of tbe quality 
distributed by the rr>spondcnt, satisfactory to the theater, ancl screening 
space was availahiP: it appeared that r espondent required the payment to 
it of the same rate it cbm·gcd its advertising cus tomers, less 15 percent 
commission, out of which the colnpetitot· bad to pay the C()sts of the film , 
overhead, nne! sales expense, and thereby so limited t he latter's profit as 
to make sucl.J anangcment nnprolHahle in local adver tising. 

With regard to respondent's conten tion that because of the beneficial value of 
the exclusive agreements to the distributor and theater, to wit, that such 
a greements are instrumental in building up the film advertising business; 
that they are of assistance in negotiating more satisfactory contracts with 
both theaters and advertisers; that in many instances theaters prefer them 
because they give better control of the screen advertising, eliminate uncer
tainty and extm bookkeeping, and prevent misundet·standings with local 
advertisers; and that the advertiser, by means of such exclusive agreements, 
can readily be assured of exclusive use of the screen during the term of his 
contract; the fact that tbe agreements in question might be beneficial to 
respondent or to theaters as above suggested, is not controlli ng where the 
effects of such agreements have been and are, as in the instant case, to unduly 
lessen and injure competition. 

In considering the effect upon competition of the use of respondent's screening 
agreements containing the exclus ive provision in the light of the charges of 
the complaint, namely, that the capacity, tendency and efCect thereof were 
to unduly restrain and injme collJpetition in the interstate conduct of the 
business concerned, and to unduly binder and prevent competitors from 
carrying on such business, as therein more particularly set out : 

The Commission was of the opinion that the reasonableness of the restraints 
imposed was dependent upon the relationship between tbe terms of r espond
ent's screening agreements with theaters and the terms of its contracts with 
the advertisers, and that an exclusive screening for a pel'iod of 1 year was 
not an undue restraint upon competition; it appearing in said connection 
that an auvertising contract fot· 1 year bas become standard practice in tbe 
trade, that it is the practice to first contact the theater in order that respond
ent's represeutatives may determine if space is available for such advertising, 
make arrangements with respect tht>rcto, anu thus be able to show pros
pective advertisers where space is available, and that it is not unreasonable 
for respondent-since film advertising space in theaters is limited to foilr, 
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five, or six advertisements-to contract for all space n vailable, particularly 
in territories canvassed by its salesmen at regular and ft·equent intervals. 

With regard to the fact that under the practice herein concerned, the beginning 
of the performance of a contract with the advet·tiset· will not coincide with 
the beginning of the screening agreement with the theater, so that very 
often distributors have unexpired contracts with advertisers when their 
contract with the theater ell-l)ires, and respondent's contention that due to 
delays in starting advertising contracts after screening agreements are exe
cuted, a contract for 2 years or for a period longer than 1 year, is necessary 
to the pel'formance of its contracts with advertisers: 

The Commission rejected said contention, since by the usual cu~tom and by the 
terms of respondent's contracts, the theater completes the screening of 
advertisements, even though the expiration date of the contract extends 
beyond the exp!l·ation date of the screening agreement between the respondent 
and the theater. 

In said proceeding, iu which it appeared that the total numbet· of long-term, 
exclusive agreements of the kind here involved, made b:v the respondent and 
the other three concerns hereinbefore referred to, aggregated about three
fourths of the theaters in the United States which screen film advertising 
for compensation, and the Commission agt·eed with the conclusion of the 
t rial examiner that the reasonableness of the restraints imposed under 
respondent's exclusive screening agreements was dependent upon the rela
tionship between the term of the screening agreement with the theater and 
the terms of the contracts with the nclvcrlisers, that respondent's long-term 
exclusive screening agreements constituted an unreasonnble restrnint anfl 
res triction of competition, but that such agreements as diu not extend for 
more than a year did not unduly or unreasonabiJ' restrain trade: 

The action of tbe Commission in such cases manifestly did not impinge on the 
right of respondent to contract for extended terms on a nonexclusive basis 
with theatet· owne1·s under circumstances which do not unduly hinder com
petition, and the Commission's corrective action was directed only to such 
exclusive agreements-as are designed to exclude unrensonably for prolonged 
periods of advertising films of competitors from the screens of theaters. 

In said proceeding, in which the Commission was of the view that under the 
circumstances of the case, including the nature of the business, which 
rendet·ed it desirable that respondent~ have an outlet through which they 
could screen advertising film in order that prospective advertisers could be 
assw·ed that screening space was avai lable for such film auvertising as they 
might like to purchase; the general practice, on the part of respondent's 
representatives, of contacting theaters in the first instance to determine if 
space was available for screen advertising, and make such arrangements as 
conditions wurranted with respect thereto, and of thereafter, in normal 
course, p1·oceeding with efforts to obtain the commitments of merchants :with 
respect to display of respondents' advertising films; and the fact that it was 
the standnrd practice to make such contracts wi tiL advertisers for periods 
of 1 year: 

The Commission, in concluding tllat such exclusive agreements as were limited 
to 1 year ot· less did not unreasonably restrain trade, was not unmindful of 
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the decision in United State.~ v. America,n Can Co., Nov. 19, 1949, 87 F. Supp. 
18, in which it was demon~tratcd t llat the period s pecified in a restrictive 
·agreement might be imi)Ot'tant in determini ng the lawfulness of some types 
·of exclus ive provisions, in that the court, while contlemning the longer terms 
-agreements there involved ns instruments by which competition was sup· 
pressed and eliminated and monopoly promoted, concluded, nevertheless, 
that agreements extending for 1 ycnr should, under the circumstances of t he 
case, be absolved of aclvet·se competit ive eiTects. 

Before l lh. F 1•anlo H im· and Mr. Ea1·l J. Kolb , t l'ial examiners. 
M1·. Floyd 0 . Oollins nnd M1·. L ewis F. Dep1'0 for the Commission. 
Oppenheimm·, H odgNon, B-rown, Baer & Wolff, of St. Paul, Minn., 

for respondent. 
CoMPJ,AIN'l' 

Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the F ederal 
Trade Commission, having r eason to believe that Ray-Bell Films, Inc., 
a corporation, hereinafter referred to as respondent, has violated the 
provisions of section 5 of the F ederal Trade Commission Act, and it 
appmtring to the Commission that a proceeding by it in respect thereof 
would be in the public interest~ hereby issued its complaint, stating its 
charges in that respect as follows : 

PARAGRAPH l. Respo11dent is a corporation organized under the 
Jaws of the State of Minuesota, with its office and principal place of 
business located at 2267 Ford Parkway, S t. Paul, Minn. 

PAR. 2. Said respondent for more than 10 years last past has been, 
and is now, engaged in the business of producing, selling ' leasing, 
renting, and distributing commercial or advertising fil ms to or for 
advertisers of various commodities aud to other distributors of adver
tising films. Said respondent fnrnishes display services to adver
t isers through the exhibiting of such films upon the screens of various 
motion picture theaters throughout the United States, with whom it 
has screening agreements. 

Said respondent is one of the largest producers and distributors o£ 
commercial or adver tising films in the United States and causes said 
films when produced, sold, leased or rented, to be transported from its 
place of business to motion picture theaters located throughout the 
several States of the United States, where said fiLns are displayed on 
the screens of such theaters for a. specified period of time, usually 1 
week. Upon the conclusion of the display period such films are 
returned by the theater or exhibit.or to said respondent. 
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There has been, and is now, a constant recurring course and flow of 
said commercial or advertising films in interstate commerce through
out the several States of the United States. 

PAR. 3. Said respondent has been from time to time, and is now, 
in active and substantial competi tion with other film distributors in 
the sale, rental and distribution in said commerce of commercial or 
advertising films. 

PAR. 4. In or about the year 1937, and from time to time thereafter, 
said respondent has entered into long term screening agreements with 
various motion picture exhibitors for the exclusive privilege of exhib
iting commercial or advertising fi lms, produced or distributed by 
it, on the screens of the theater or theaters o.wned or controlled by said 
exhibitors, and said respondent pays the exhibitor at a stipulated rate 
for the privilege of displaying its advertising films. Such agreements 
are referred to as "Theater Screening Agreements," in which there is 
included the following provision: 

The exhibitor agrees no other paid advertising slides or films will be displayed 
during the term of this agreement, except that contracts with advertisers made 
prl vious to the date of this agreement shall be continued only to the earliest 
expiration date of said contract, or contracts. 

The foregoing provision has been enforced by respondent and ad
her ed to by a substantial mnnber of exJ1ibitors located throughout the 
United States. 

P AR. 5. The capacity, tendency and effect of the aforesaid agree
ments and the acts of said respondent in the performance thereof are 
and have been, to nnduly restrain, ]essen, suppress, and injure com
petition in the interstate sale, lease, rental and distribution of com
mercial or advertising films and to nnduly hinder and prevent 
competing producers, sellers and distributors of commercial or ad
vertising films from selling, leasing, renting, and distributing such 
films from the various States o£ the United States, where said pro
ducers, sellers, and distributors are located, to and into various other 
States where the exhibitors o£ said films are located, and to monopolize 
in said respondent the sale, lease, rental and distribution of commercial 
or advertising films in commerce as herein stated. 

As a further effect of the aforesaid agreements, advertisers or 
prospective adver tisers, who, in their respective marketing areas, have 
sought to obtain motion picture film advertising through said other 
film distributors, have been compelled, as a r esult of the restrictive 
provisions of said agreements, either to place their business with 
respondent or to forego this type of advertising. 
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PAR. 6. The acts and practices of respondent, as herein alleged, are 
all to the prej udice of competitors of respondent and of the public; 
ha.ve a dangerous tendency to hinder and prevent and have actually 
hindered and prevented competition in the sale, leasing, rental and 
distribution of commercial or advertising films in commerce within 
the in tent and meaning of the Federal Trade Commission Act; have 
unreasonably restrained such commerce in commercial or advertising 
films, and have a clallgerous tendency to create in respondent a monop
oly in certain areas of the United States in the sale, leasing, rental and 
distribution of such films, and constitute unfair methods of competi
tion in commerce within the intent and meaning of section 5 of the 
F ederal Trade Commission Act. 

REPORT, FINDINGs AS To THE F AC'.rs, AND ORDER 

Pursuant to the provisions of the F ederal Trade Commission Act, 
the F ederal Trade Commission on May 26, 1947, issued and subse
quently served its complaint in this proceeding upon the respondeHt 
named in the caption hereof, charging it with the use of unfair methods 
of competition in commerce in violation of the provisions of said act. 
After the respondent filed its answer, testimony and other evidence 
in support of and in opposition to the allegn.tions of the complaint 
were introduced before a trial examiner of the Commission theretofore 
duly designated by it and such testimony and other evidence we1·e duly 
recorded and filed in the office of the Commission. Thereafter, this 
proceding regularly came on for final hearing before the Commission 
npon the complaint, the answer thereto, testimony and other evidence, 
and the recommended decision of the trial examiner (all other inter
vening procedure, including the filing of briefs and presentation be
fore the Commission of oral argument, having been waived); and the 
Commission, having duly considered the matter and being now fully 
advised in the premises, finds that t lus proceeding is in the interest 
of the public and makes this findings as to the facts and its conclusion 
drawn t.herefrom. 

FINDINGS AS TO THE F AC'l'S 

PARAGRAPH 1. Respondent Reid H . Ray Film Industries, Inc., is a 
corporation organized under the laws of the State of Minnesota with 
its principal office and place of business located at 226 Ford Parkway, 
St. Paul, Minn. At the time the complaint issued in this proceeding, 
respondent was known as Ray-Bell Films, Inc., which name was 
changed to Reid H. Ray Film Industries, Inc., on July 1, 1947. 
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PAn. 2. Since 1936 the respondent has been engaged in the business 
of producing, selling, leasing a11<l distributing commercial or aclver
tising films to or for advertisers and to other distributors of advertising 
films. 

In the course and conduct of its business tho respondent enters into 
agreements with various adYertisers to display, in designated theatet·s~ 
motion picture films advertising tho business of the ach'ertiser or the 
commodities sold by him. In connection 'vith such contracts with 
advertisers the respondent purchases screening space from various 
theater owners, both independent and chain, who arc hereinafter re
ferred to as exhibitors, by entering into agreements with them to dis
play advertising films supplied by the respondent in their various 
theaters. These advertising films a.re returned to t he respondent by 
such exhibitors at the end of the screening period. 

In performance of its contracts with advertisers to display motion 
picture films advertising their businesses or conu.nodities on the 
screens of various motiori picture Lheaters, respondent ships such ad
vertising films from its place of business in the St·ate of Minnesota 
to the various exhibitors located in other States of the United States. 

In most instances where agreements to display respondent's adver
tising films are entered into with other distributors such advertising 
films are shipped from respondent's place of business in the State of 
Minnesota, either directly to such distributor or to the theaters 
designated by them, located in States other than the State of Minne
sota. 'When the screening of such films is completed they are returned 
to the respondent at its place of business in the State of Minnesota by 
such exhibitor or distributor. 

Respondent maintains, and at all times mentioned herein has main
tained, a course of trade in said commercial or advertising films in 
commerce among and between the various States of the United States. 

PAR. 3. In the course and conduct of its business as herein described, 
the respondent has been engaged in substantial competition with other 
corporations, individuals and business concerns, in the sale, leasing 
and distribution of commercial or advertising fihns in commerce 
among and between the various States of the United States. 

P AR. 4. The motion picture advertising film business conducted by 
the respondent falls into tlll'ee divisions: local advertising, manu
facturer-dealer or cooperative advertising, and national advertising. 

The motion pictnre advertising films nsed by the respondent are 
of the playlet type and are about 40 feet in length, with a 20-foot 
trailer attached identifying the advertiser. These films may be eithet· 
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black and white or color, with live action or cartoon animation with 
sound accompaniment. 

As the price of producing a special series of films for a local adver
tiser wonld be prohibitive, the so-called library film has been developed 
wliich is adaptable to various lines of business. In this manner the 
local advertiser is provided with ready-made motion pictures for the 
advertising of hi s particulltr business which are persona1ized by the 
addition of a name tmiler which identifies the advertiser with the 
line of business advertised by the playlets. 

In the manufacturer-dealer or cooperative program specific playlets 
are produced advertising the product of the manfacturer. The cost 
of production of the playlets is usually pa.id by the manufacturer, 
while the dealer pays all or part of the theater charge. This plan is 
much the same as the use of library film for local advertising, and is 
used when a manufacturer has exclusive dealers or a limited number 
of dealers in various localities. Such dealers are identified by t railers 
attached to the playlets. 

National advertising is national or regional in scope and consists 
of playlets produced to the manufacturer's specifications and the costs 
of production and exhibition are borne exclusively by the manufac
turer. This plan is generally used for product advertising where the 
manufacturer sells a large number of dealers on a nonexclusive basis. 

PAR. 5. In the conduct of its business, the respondent enters into 
written screening a.greements with exhibitors for the ma.ximum period 
of 2 years. These agreements provide that the exhibitors shall prop
erly displa.y the advertising films, supplied by the respondent, on the 
screens of their thea.ters as designated, at each and every performance 
and at a. time when the theater is dark and the audience is seated but 
not at the beginning or close of any performance or during intermis
sions. The respondent also agrees that it will solicit contracts for 
film advertising to be displayed on the exhibitor's screen and to pay 
the exhibitor each month for screening as designated in the contract. 

PAR. 6. In connection with the sale or distribution of respondent's 
screen advertising service, the respondent enters into contracts with 
advertisers, usually for a period of 1 year, for the display of commer
cial films, advertising their businesses or commodities, which con
tracts provide for the display of such advertising films in designated 
theaters weekly or every other week for a period of usually 1 year. 
The shortest term contract which the respondent will accept from an 
advertiser is 13 weeks, but this is very rare, and contracts for 1 year 
have become the standard practice. The films are changed so that 
there is a different playlet for each week that a film is shown. 
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Pan. 7. The usual practice, particularly in local advertising, is to 
make an agreement with the theater first so that the salesman may 
know what space he has available for advertising and where located. 
In the greater majority of instances the beginning of perlormance of 
the contract with the advertiser will not coincide with the beginning 
of the screening agreement with the theater. This may be due to 
unexpired contracts of a previous distributor which are still in force 
or to necessary delays in negotiating contracts with advertisers. This 
very often results in distributors having unexpired contracts with 
advertisers when their contract with the theater expires. 

It is the customary procedure in such cases for the theater to 
recognize the distributor's contract with the advertiser and permit 
performance after the expiration date of screening agreement. 

In practice, the period of time specified in the contracts between 
rhe theater and distributor means a period of time in which the 'dis
tributor is at liberty to solicit contracts with advertisers instead of 
a period of time in which such advertisements will be shown on the 
screen. 

PAn. 8. A substantial number of the contracts executed by the re
spondent with exhibitors contain the provision that the exhibitor 
agrees that no other paid local advertising films will be displayed 
during the term of the agreement. These exclusive agreements run 
for a maximum period of 2 years. The percentage of exclusive agree
ments which are for the maximum period is 37 percent, the remainder 
of 63 percent being for less than the maximum t erm. 

PAn. 9. As of August 1, 1947, there were approximately 20,306 
theaters in the United States and of these about 12,676 exhibited fi lm 
advertising. The respondent as of that date had screening agreements 
with 1,450 theaters of which 458 contained the exclusive clause that 
the exhibitor will not screen or display any advertising or commercial 
films other than those furnished by the respondent. In six of the 
States where the bulk of the theaters having screening agreements 
with respondent are located, respondent, as of such date, held agree
ments containing the exclusive clause with approximately 20 percent 
of the total number of theaters exhibiting film advertising in such 
States. 

Among others engaged in the sale and distribution of advertising 
films are Alexander Film Co., United Film Service, Inc., and Motion 
Picture Advertising Service Co., Inc., which c.ompanies are respond
ents in dockets 5496, 5497, and 5498, respectively. As of August 1947 
Alexander Film Co. had agreements with exhibitors operating 8,498 
theaters and of this number the agreements relating to 4,913 theaters 



REID H . RAY FILM INDUSTRIES 335 

326 F indings 

contained the provision that no advertising or commercial films other 
than those f urnished by Alexander Film Co. would be displayed for 
remuneration during the terms of such agreements. Many of such 
agreements were for a term of 3 years. United Film Service, Inc., 
had screening agreements containing an exclusive feature on its be
half, some for a maximum term of 5 years, with 1,562 theaters, a11d 
Motion Picture Adverti sing Service Co., Inc., had similar contracts 
with 2,493 theaters. The total numbe1' of exclusive arrangements 
held by the aforesaid three companies and the respondent in this 
proceeding approximated three-fourths of the totn.l number of thea
ters in the United States which displayed advertising films for 
compensation. 

PAR. 10. The available space for screening advertisements is lim
ited and only approximately GO percent of the theaters accept film 
adver tising. In addition, theater patrons resent the showing of too 
much film adver tising and thus impose natural limitations on the 
number of adver tisements which may be run by theaters, the number 
varying from three to six advertisements or an overall of 2 to 4 
minutes or 2 to 4 percent of the time consumed by each show. 

PAR. 11. The use oy the respondent of the exclusiYe screening agree
ments, hereinbefore described, has been of material assistance in per
mitting the 1·esponclent to hold for its own use the screens of the 
theaters with which such contmcts were made and has deprived com
petitors of the respondent from showing their advertising films in such 
theaters thereby ] imiting the outlets for their films in a more or less 
limited field and in some instances resulted in such competitors being 
forced to go out of the screen ttdvertising business because of inability 
to obtain outlets for their screen advertising. 

The injmious effects of the respondent's aforesaid agreements upon 
the competition of others engaged in the interstate sale, leasing, rental 
and distribution of advertising films, together with the tendency to 
monopoly which is inheren t therein, have been 1i1aterially increased by 
the cumulative efr'ects of similar agreements with other exhibitors 
which have been entered into by Alexander Film Co., United Film 
Service, Inc., and Motion Picture Advertising Service Co., Inc. 

PAn. 12. In the course of this proceeding the respondent has ad
vanced the followi ng contentions in support of its position that no 
public interest is involved in this proceeding: (1) That respondent 
does in fact make screen space available to competitors in theat ers 
with which it has exclusive agreements if such competitors' films are 
of standard length, of the quality distributed by the respondent, satis
t"actory to the theater and screening space is available, and (2) that 

919675--53----25 
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because of the beneficial value of exclusive agreements to the distribu
tor and theater, public interest is not involved. 

In making screening space available to competitors the respondent 
requires the payment to it of the same rate respondent charges its 
advertising customers, less 15 percent commission. Out of this com
mission, the competitor must pay the costs of the film, overhead and 
sales expense, which so limits his profit as to make such anangements 
unprofitable in local advertising. 

The beneficial value of exclusive screening agreements to the re
spondent is that they are instrumental in building up the film adver
tising business. Such contracts are of assistance in negotiating more 
satisfactory contracts with both theaters and advertisers. Theaters 
in many instances prefer such exclusive agreements because they give 
better control of the screen adver tising, eliminate uncertainty and 
extra bookkeeping and prevent misunderstttnclings with local adver
tisers. The adverti ser, by means of snch exclnsive agreements, can 
readily be assured of exclusive use of ihe :;crcen during the term of 
his contract. 

CONCLUSION 

The Commission has g-iven careful consiueration to the eon tentions 
rai sed by the respondent. The complaint in this proceeding charges 
the respondent with the use of long-term scr eening agreements which 
contain the provision thn.t the exhibitor will not screen or display any 
adver tising or commercial f-ilms other than those furnished by the 
respondent. The respondent admits the use of the exclusive clause 
in its screening rtgreements, but in essence denies th ~tt its screening 
agreements were for nny longer period of time than "\\US necessary 
to service its contracts with advertisers. It is furth er contended by 
the respondent that because of the beneficial effect of the exclusive 
clause to the distributor, exhibitor aliCl advertiser , there is no unlawful 
restraint of competition and no public interest involved in this 
proceeding. 

The maintenance of free and open competition is in the public in
terest and public interest exists in the elimination of practices which 
have the capacity and effect of unreasonably restraining trade or which' 
tend to monopoly. The fact that the agreements m question may be 
beneficial or instrumental to respondent in building up its business, or 
that they may be preferred by theaters, is not controlling where the 
effects of such agreements have been and are, as in the circumstances 
here, to unduly hinder, lessen and injure competition. 
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In considering the effect upon competition of the use of respondent's 
screening agreements containing the exclusive provision in the light of 
the charges of the complaint, the Commission is of the opinion that the 
reasonableness of the restraints imposed thereunder is dependent upon 
the r elationship between the term of respondent's screening agree
ments with theat ers and the term of its contracts with the advertiser. 

The evidence in this proceeding definitely establishes that an adver
tising contract for a period of 1 year has become a standard practice 
in the trade. In some local advertising the term may be less than a. 
year, but in no case has such contract extended beyond a year except 
in the case of renewal. 

Under the general practice the representative of the respondent first 
contacts the theater to determine if space is available for screen adver
tising and makes such arrangements as conditions warrant with respect 
to such space. In this way respondent's representative is able to show 
prospective advertisers where space is available. In contacting the 
theater it is necessary for the respondent to estimate the amount o·f 
space it wiU be able to sell to advertisers. Since film advertising space 
in theaters is limited to four, five, or six advertisements, it is not un
reasonable for respondent to contract for all space available for local 
advertising in such theaters, particularly in territories canvassed by 
its salesmen at regular and frequent intervals. 

It is therefore the conclusion of the Commission in the circwnstances 
here that an exclusive screening agreement for a period of 1 year is not 
an undue restraint upon competition. 

The Commission, however, rejects the contention of the respondent 
that, due to · delays in starting adver tising contracts after screening 
agreements were executed, a contract for 2 years or for a period longer 
than 1 year, is necessary to the performance of its contracts with adver
tisers. This contention is rejected because by the usual custom and by 
the terms of r espondent's contracts, the theater completes the screen
ing of advertisements as required by contract between respondent and 
the advertiser even though the expiration date of tho contract extends 
beyond the expiration date of the screening agreement between the 
respondent and theater. 

It is concluded in the circumstances her e that the use by respondent 
of its exclusive screening agreements which extend for terms greater 
than 1 year constitutes an unreasonable restraint and restriction of 
competition and that prohibition of respondent's use thereof is required 
in the public interest. 
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The aforesaid acts and practices of the respondent as herein found 
constitute unfair methods of competition in commerce within the 
meaning of the Federal Trade Commission Act. 

Commissioner Mason dissenting. 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the F ederal Trade Com
mission upon the complaint of the Commission, the answer of the 
respondent, testimony and other evidence taken before a trial ex
aminer of the Commission theretofore duly designated by it, and 
the recommended decision of the trial examiner (all other intervening 
procedure, including the filing of briefs and presentation before the 
Commission of oral argument having been waived); and the Com
mission, having made its findings as to the facts and its conclusion 
that the respondent has violated the provisions of the F ederal Trade 
Commission Act: 

I t is ordered, That the respondent, Reid H. Ray Film Industries, 
Inc., a corporation, and its officers, represent atives, agents and em
ployees, directly or through any corporate or other device, in con
nection with the sale, leasing or distribution of commercial or 
advertising films in commerce, as "commerce" is defined in the Fed
eral Trade Commission Act, do forthwith cease and desist from-

E.ntering into contracts with motion picture exhibitors for the ex
clusive privilege of exhibiting commercial or advertising films in 
theaters owned, controlled or operated by such exhibitors when the 
term of such contracts extends for a period in excess of 1 year, or 
continuing in operation or effect any exclusive screening provision 
in existing contracts when the unexpired term of such provision 
~xtends for a period of more than a year from the date of the service 
of this order. 

I t is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which 
jt has complied with this order. 

Commissioner Mason dissenting. 

OPINION OF TliE COMMISSION 

MEAD, 0 om'l'TIIissioner: 
The Commission issued complaints in the four different cases de

sctibed in the heading of this opinion, charging that the r espective 
respondents were engaged in unfair practices in violation of section 



REID H. RAY FILM INDUSTRIES 339 

326 Opinion 

5 of the Federal Trade Commission Act. These cases involve similar 
questions of fact and law. The statements and conclusions in this 
opinion refer to the cases collectively and individually. 

The respondents are the largest producers and distributors of 
advertising films in the United States. Respondents have entered 
into contracts with owners of various theaters located throughout 
the United Stales and have obtained the exclusive use of such theater 
screens for long periods of time. These periods vary in length from 
1 year or less up to 5 years, during which time the exhibitors agree 
to display no. advertising films for compensation other than those 
:furnished by the respondent with whom the contract is made. Re
spondents' films may be prepared pursuant to agreements with mer
chants who are prospective advertisers, but there is a substantial 
volume of ready made or so-called library films of the playette type. 
distributed by respondents. Such films are personalized by the addi
tion of a name trailer identifying the advertiser with the line of 
.business advertised by a particular playette. The agreements be
t,vcen the respondents and the 111erchants who are recipients of the 
~tdvertising expire within a period o£ 1 year or less. 

The principal question involved in these cases is whether or not 
the restrictive covenants contained in the various screening agree
ments between the respondent advertising film companies as distl·ibu
tors and certain theater operators or exhibitors constitute an unrea
sonable restraint upon commerce and are therefore in violation o:f 
section 5 of the Federal Trade Commission Act. 

It appears that the use by the respondents of their exclusive screen
ing agreements has been of ·material assistance in permitting each of 
the respondents to hold for his use the screens of the theaters with 
which such contracts have been made. Competing distributors have 
been deprived fron'l showing their advertising film in such theaters 
thereby limiting the outlets for competitive fi]ms in a more or less 
limited field. In some instances, competitors have been forced to go 
out of the screen advertising business because of inability to obtain 
outlets for their film advertising. The injurious effects of the agree
ments of each of the respondents have been materially increased by 
the cumulative effects of similar agreements with other exhibitors 
which have been entered into by each o:f the other respondents. Al
though competitors of respondents are sometimes permitted to show 
their films on screens under exclusive contracts to one o:f the respond
ents, the cost of the film, overhead and sales expense so limits the profit 
of such competitor as to make this arrangement unprofitable, espe
cially in local advertising. 
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The respondents have waived the filing of exceptions to the recom
mended decision of the trial examiner and have waived also the filing 
of briefs and the presentation of oral argument before the Commis
sion. The trial examiner in effect has fotmd that respondents' long
term exclusive screening arrangements constitute an unreasonable 
restraint and restriction of competition. H e has further concluded 
that such exclusive screening arrangements as extend for 1 year or 
Jess do not unduly or tmreasonably restr!tin trade. In this connection, 
the trial examiner has given weight to the fact that contracts with 
advertisers normally run for a period of 1 year, although in some 
instances they are for a lesser term and he concludes tlutt the reason
ableness of the restraints imposed uncler respondents' exclnsive screen
ing arrangements are dependent upon the relationship between the 
term of such screening agreement with the theater and the terms of 
the contracts with the advertisers. 

It is apparent that the nature of the business of these respondents 
renders it desirable that they have an ontlet through whkh they can . 
screen their advertising film in order that prospective advertisers can 
be assured that screening space is available for such film advertising 
as they may like to purchase. The gmJCral practice of respondents' 
representative is to contact theaters in the first instance to determine 
if space is available for screen advertisi11g and to make such arrange
ments as conditions warrant with respect to such space. It is only 
then in normal course that respondents proceed with their efforts to 
obtain the commitments of merchants with respect to certain of re
spondents' advertising films. 

In the opinion of the Commission, the conclusions of the trial ex
aminer that such exclusive screening contracts are Lmduly restrictive 
o£ competition and hence unlawful when they extend for periods in 
excess of 1 year are supported by the greater weight of the evidence. 
The Commission moreover is of the view that in the circumstances 
here, such exclusive agreements as are limited to 1 year or less do not 
appear to unreasonably restrain trade. 

That the period specified in a restrictive agreeme11t may be impor
tant in determining the lawfulness o£ some types of exclusive provi
sions is demonstrated by the decision of the court in United States 
v. American Oan Company, 87 F . Supp. 18 (November 19, 1949) . 
Under consideration in that case were contracts requiring customers 
l'o purchase their total requirements of specified merchandise from a 
particular source for periods up to 5 years. Although the court 
concluded that the longer term agreements there involved constituted 
instruments by which competition was suppressed and eliminated 
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and monopoly promoted, in applyiug the r emedy therefor it was 
further concluded that agreements extending for 1 year should be 
absolved of adverse competitive effects in the circumstances of that 
<:ase. The court in such connection stated: 

Mindful that requirements contracts are not per se unlawful, and that one 
uf the elements which s hould be considered is the length thereof, it is only 
fnir to conclude after a careful review of the evidence, that a contract for a 
period of 1 year would permit competitive influences lo operate at the expira
tion of said period of time, and the vice which is now present in the 5-year 
1·equirements contracts, would be removed. Under a contract limited to 1 year, 
the user-consumer would be guaranleccl an assured supply and protected by a 
definite obligation on the part of American to meet the totality of needs of the 
('anner, while he, in turn, would haYe a fixed obligation to pnrcbnRe his seasonal 
needs from American, thus making for mutuali ty of contract and obligation. 

'.ro strike down the r equirements contracts and to declare them totally void 
as violative of the Sherman Act, without at the same time affording to the user
consumer a suvply over a Jimilecl period of time, would be destructive, illogical, 
unsound and not inconsonance with the acute and particular problems confront
ing tbe canning industry. 

It is noted, however, that at the time this opinion is being written, 
the judgment of the trial court in that case has not yet become final 
since hearings pertaining to the type of relief to be granted are in 
progress.1 

As o£ August 1947, the total number of exclusi\>e ngreements held 
by respondents in the aggregate approximated three-fourths of the 
total number of theaters in the United States which screen film ad
vertisiJJg for compm1sation. Although the Commission has deter
mined in these cases that the effects of the exclusive contracts for a 
period in excess of 1 year have bee11 to unduly restrain competition, 
the action of the Commission in these cases manifestly does not im
pinge on the righ ts of responcle11ts to contract for extended t erms 
on a nonexclusive basis with theater owners under circumstances which 
do not unduly hinder competition. The corrective action of the Com
mission is directed only to such exclusive agreements as arc designed 
t.o exclude unreasonably for prolonged periods the advertising fihns 

1 .Tudgo Jinrrls entered final decree In snld mutter nt San Frnnelseo on June 22, l!HSO, 
and thereafter, on November 24, 1950, entered "Order and Instructions," In which the 
court denied defendant's application for mcdlfication of pnrag•·aph 8 of section II of the 
judgment so us to permit defendant American Can, subject to certain conditions, to make 
certain payments for office space, to customers, a s well as for storage or numufactm·ing, 
and to mnke payments fo r lenses, casements and licenses obtained from railroads, States 
or cities; and, In response to the Government's request, entered the court's Interpretation 
and construction with respect to certain matters having to do with section III of the decree 
relating to "Machines and Equipment," deferring the court's finding ns to the "Cornpen
sntory Rentals," which defendant was to establish for each type and model of lensed 
container closing machine, 11emllng a factual report on the practical and accounting aspects 
of the question from the special mnster. 
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of competitiors of respondents from the screens of theaters. It is 
the view of the majority of the Commission that the orders to cease 
nnd desist which are issuing herewith are appropriate in the circum
stances here. 

DrssEN'l'ING 0l'INION OF Co11nnssiONER LowELL B. MasoN 

To understand the subject of this litigation one must know what 
trailer ads are because we are here concerned with the leasing of screen 
time in theaters for the exhibition of respondent's trailer ads. 

When you look at a picture extolling the virtues of a specific com
mercia1 product, you are looking at a t railer ad. 

People mostly go to the movies to forget their cares. In the words 
of the industry, "This is the privilege of motion pictures, that they 
bring great joy and relaxation to humankind." 

Trailer ads do not bring audiences much of either. Generally, peo
ple believe any form of advertising in a place of amusement is a bore 
and ought to be done away with. 

On the other hand, the small theater owner benefits from trailer 
ads. He is paid to show them. 

Features, news reels and shorts cost him money. However, trailer 
ads actually reverse the flow of film money back into his own till. He 
pays for a film of somebody's love life, but he gets paid for showing the 
cold facts about somebocly's breakfast food or shaving mugs. 

The order in this case prohibits the trailer. ad maker from leasing 
screen time from a theater owner for a greater period than 1 year. If 
we could do this, it might be a great favor to audiences. Unfortu
nately, the privilege of boring the public for pay is a theater owner's 
inalienable right, provided he doesn't carry the thing too far. 

People know trailer ads help eke out an existence for the small ex
hibitor. It's sort of a subsidy to keep the marginal operator alive. 
Thi.s is why audiences in small towns and communities sit quietly every 
night whilst the community theater parades a variety of commercial 
plugs across the screen. 

I do not believe we should prohibit a theater owner from leasing 
exclusive space in his lobby, his basement, his roof or even on his screen 
for as long as he wants provided the subject matter of the ad is legal. 
Yet that is in actun.l effect what the order here does. It restricts one 
class of persons (trailer ad distributors) from buying what another 
class (theater owner) may want to sell, namely a .lease for more than 
1 year. 
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It must be borne in mind that the gravamen of the charge is not 
aimed at the exclusiveness of the contract for as the Findings of 
Facts concede: 

Since film advertising space in theaters is limited to four, five or six ad
vertisements, it is not unreasonable for respondent to contract for all space 
available for local advertising in such theaters, particularly in territories can
vassed by its salesmen at regular and frequent intervals. 

The prohibition runs to the length of the lease rather than its 
terms. The order says "yes" to 1 year but "no" to anything longer. 

As I pointed out at the bcgilming, trailer ads are a sonrce of income 
to small theaters. The large and powerful movie house disdains to 
use such films. As a consequence, any restriction on the right to lease 
screen time affects only small businessmen. For them, it may be that 
portion of income which represents the difference between profit and 
loss. I think the question as to whether a long or short lease is the 
better should be left to the j udgment of the small businessman. .A.t 
least I would like him to have the privilege of choice. Now here in 
our 43 volumes of dccisio11s can I find where we have held a 1-year 
lease was legal but that the same lease for a longer period was an 
unfair act or practice in commerce. 

Leaving for the moment the 1msalutory but indirect effect of this 
order on small exhibitors let us consider the direct problems of re
spondent in th1s case. 

I believe we should approach this not as a legal abstraction but 
realistically. 

·when a man sells something he does not have on his shelf he is a 
spec11lator . When the respondent (as here) is prohibited from as
suring himself screen space for more than 1 year the time lag between 
the act of purchasing that space for 1 year and reselling it to adver
tisers for 1 year will always place rum in the speculator's seat. 

vVe are reassured the order won't hurt the respondent because, in 
the words of the trial examiner : 

'l'he theater completes the screening of advertisements as required by contract 
between respondent and the advertiser even though the expiration date of the 
contract extends beyond the expiration date of the screening agreement between 
the respondent and theatre. 

I like to trunk of all businessmen as generous but an order against 
!l respondent which relies on the implied generosity of others to go 
easy on the hapless defendant stretches governmental optimism 
too :far.· 
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Perhaps the case is of scant moment. Cer tainly a decision one 
way or another will not greatly affect our economy, but I dissent 
rather than let the mat ter go by because it illustrates the inequality 
and error that creep in to the Procrustean fitting of the law enunciated 
in such ponderous cases as U.S. v. American Oan (relied upon by the 
majority) when seeking to regulate the many and infinitesimal prob
lems as are illustrated by Ray-Bell's alleged monopolistic practices 
here. 

On the one hand, we have litigation against a can company doing a 
fifth of a billion dollars' worth of business a year (the biggest in the 
world), and controlling over 46 percent of the "competition" (if such 
it be) in the sale of cans. 

On the other hand, we have a tiny enterprise whose share of the 
limited market for film trailer ads is represented by the figure of 458 
leases out of a probable 12,676 and a possible 20,306 or less than 4 
percent of the competition.1 

To apply the reasoning of the court in the L:l.me1'ican Oan case here is 
like killing butterflies with a pile driver. 

Nor can I put much stock in the plea that this order is needed to 
nip monopoly in the bud. If we nipped every bud with 4 percent of 
a market the fields of American industry would look like Egypt's 
after the locusts. Ray-Bell has a long way to grow before its com
petitors need fear it will grow into a monopoly. 

When the Federal Tmdc Commission gets into determining how 
long an ad taker's lease shaH run, we open up an astonishing new field 
of activity for us and one that we might well wish ourselves out of 
before we hear the end of it. 

I am against it. 

1 The mnjot·ity 011inion written to apply to the four companies sued s tates : 
"1'ho total number of exclusive a greements held by respondents in the aggregate npproxl· 

mate(] 75 percent of total uuml>er." 
· 'l'o curry this reasoning a step further, if the F. T. C. bud sue(] nil the tllm an(] com· 

ponies wo could j ustify antimonopoly orders against n tyro with 2 dollars' worth or 
annual business ou the grounds that he wHh all the othe1·s aP11rowimfLted 100 perce11t 
of the total •incl.ust·I'V. 
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IN THE MATTER OF 

ALEXANDER FILM COMPANY 

CO~IPLAIN'.r, l?JNDINGS, ORDER, Al\'D SUPPORTING AND DISSENTING OPINIONS 
IN REGARD TO THEJ ALLEGED VIOLATION 0.1!' SEC. 5 OF AN ACT OF CONGRESS 
APPROVED SEP'l'. 2G, 1914 

Docket 5496. Complaint, !J1ay 26, 1947- Dec,ision, Oct. 17, 1950 

Maintenance of free and. open competition is in the public interest, and public 
interest exists in the elimination of practices which have the capacity and 
elrect of unreasonably restraining trade or which tend to monopoly; and 
the fact that certain exclusive dealing agreements, challenged as restrictive 
anti in unreasonable restraint of trade, migbt be beneficial to respondent 
as instrumental in building up its business, or might be preferred by mo
tion picture theaters concerned, is not controlling where the effects of such 
agreements have been and are to unduly hinder, lessen, and injure compe
tition. 

Whel'e fi corporation which was engaged in the production, and in the competi
tive interstate sale, leasing, and distribution to or for advertisers, and to 
other distributors, of commercial or advertising films, including so-called 
library films of the playlet type, with name trailers identifying the advet·
tiscr s ; doing a business which embraced local advertising, manufacturer
dealer or cooperative advertising, and national advertising; and in con
neclion therewith, entering into agreements with such theaters as accepted 
film advertising, for the limited space available Cor such advertisements, 
ancl into contracts, usually for a year, but no longer, with advertisers for 
the display of commercial film advertising their businesses or commodities 
in the space th11s macle available; and constituting one of the four la rgest 
producers ancl distributors of advertising films in the United States, which 
together entered into such exclusive arrangements as below described with 
about three-fourths of the theaters in the United States displaying adver
tising films for compensation-

Entered into agreements with motion picture theaters or exhibitors for terms 
of 3 years, 2 years, or 1 year, through contracts, many of which provided 
lbat "the exhibitot· agrees not to screen, or display any advertising or 
commercial films other than those furnished by the distributors, excepting 
films or slides exhibi ted for charitable organizations or for present and 
future attractions", and, as of August 1, 1947, had such exclusive contracts 
with 4,913 of the 8,495 theaters with which it bad screening agreements; 

With the result that it was thereby materially assisted in holding for its own 
use the screens of the theaters with which such contracts were made; com
petitors were prevented from showing their films in such theaters, thereby 
eliminating their outlets in a limited field, and, in some instances, forcing 
tbem out of busine~; and the injurious effect of such agreements upon 
competition, together with the tendency to monopoly inherent therein, was 
materially increased by the cumulative effects of similar agreements entered 
Into by the three aforesaid other similarly engaged concerns: 
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Held, That the use of such contracts, as extended for terms greater than 1 year, 
constituted an unreasonable restraint and restr iction of competition ; that 
prohibition of such use was required in the public interest ; and that said 
acts and practices, under the circ1:1mstances set forth, constituted unfair 
methods of competition in commerce. 

As respects respondent's contention in the aforesaid proceeding that it did in 
fact make screen space available to competitor s in theaters in which it 
had exclus ive agreements, if such films were of standard length, of the 
quality distributed by the r espondent, satisfactory to the theater, and 
screening space was available : it appeared that respondent r equired the 
payment to it of the same rate it charged its advertising cus~omers, less 
15 percent commission, out of whh;h the competitor had to pay the costs 
of the film, overhead, and sales Cll.'1)ense, and thereby so limited the latter's 
profit as to make such arrangement unprofitable in local advertising. 

With regard to 1·espondent's contention t hat because of the beneficial value of 
the exclus ive agreements to the distributor and theater, to-wit, that such 
agreements are instrumental in building up the film advertising business ; 
tha t they are of assistance in negotiating more satisfactory contracts with 
both theaters and advertisers; that in many instances theaters prefer them 
because t hey give better control of the screen advertising, eliminate un
certainty and extra bookkeeping, and prevent misunderstandings with local 
adver tisers; and that the advertiser, by means of such exclusive agree
ments, can readily be assured of exclusive use of the scr een dm·ing the term 
of his contract : the fact that the agreements in question might be beneficial 
to respondent or to theaters as above suggested, is not controlling where the 
effects of such agreements have been and are, as in the instant case, to 
unduly lessen and injure competition. 

In considering the effect upon competi tion of the use of respondent's .screening 
agreements contain ing the exclusive provision in the light of the charges of 
the complaint, namely, that the capacity, tendency, and effect thereof were 
to unduly restrain and injure competition in the interstate conduct of the 
business concemed, and to unduly l1inder and prevent competitors from 
carrying on such business, as therein more particularly set out: 

The Commission was of the opinion that the r ea sonableness of the restraints 
imposed was dependent upon the relationship between the terms of re-

. spondent's screening agreements with theaters and the terms of its contracts 
with the advertisers, and that an exclusive screening agreement for a period 
of one year was not an undue restraint upon competition; it appearing in 
said connection that an advertising conh·act for 1 year has become standard 
practice in the trade, that it is the practice to first contact the theater in 
order that r espondent's representatives may determine if space is available 
for such adverising, make a nangements with r espect thereto, and U1us be 
able to show prospective advertisers where space is available, and that it 
is not unreasonable for respondent-since film advertising space in theaters 
is limited to four, five, or six advertisements-to contract for all space 
available, particularly in territories canvassed by its salesmen a t r egular 
and frequent intervals. 
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With regaru to the fact that under the practice herein concerned, the beginning 
of the performance of a contract with the advertiser will not coincide with 
the beginning of the screening agreement with the theater, so that very 
often distribu tors have unexpired contracts with advertisers when their 
contract with tbe theater expires, and respondent's contention that due to 
delays in starting advertising contracts after screening agreements are 
executed, a contract for 2 years or for a period longer than 1 year, is 
necessm·y to the IJerfor mance of its contracts with advertisers : 

'l'he Commission r ejected saiu contention, since by tbe usual custom and by the 
ter111s of respondent's contracts, the theater completes the screening of ad
vertisements, even though the expiration tlate of the contract extends beyond 
the expi ration date of the screening agreement between tbe respondent and 
tbe theater. 

In said proceeding, in which it appeared that the total number of long-term, 
exclusive agreements of the kind here Involved, made by the respondent and 
the other three concems hereinbefore refcn-ed to, aggregated about three
fourths of the theaters in the United States which screen film advertising 
for compensation, anu the Commission agreed with the conclusion of the 
t rial examiner that the reasonableness of the restraints imposed ULldet• 
respondent's exclusive screening agreements was dependent upon the r ela
tionship between the term of the screening agreement with the theatet· and 
the tenus of the con tracts with the adver tisers, tha t r espondent's long-term 
exclnsh·e screening ngreements constituted an unreasonable restraint and 
restri ction of competition, uut lbat snell agreements as did not extent! for 
more than a year did not unduly or unreasonably restrain trade: 

The action of the Commission in such cases manifestly did not impinge on the 
righ t of respondent to contract for extended terms on a nonexclusive basis 
with theater owners under circumstances which do not unduly hinder com
petition, and the Commission's corrective action was directed only to such 
exclusive ag1·eements as are designed to exclude unreasonably for prolonged 
periods the advertising films of competitors from tbe screens of theaters. 

In snirl proceeding, in whicl.l the Commission was of the view that, tmder the 
circumstances of the case, including the nature of the business, which ren
dered it desirable that respondents have an outlet through which they could 
screen advertis ing film in order that prospective adver tisers could be as
s ured that screening space was available fot· such film advertising as they 
might like to purchase; the general pmctice, on the part of respondents' 
re11rescntn tives, of contacting theaters in the first instance to determine it 
space was available for screen advertising, and make such arrangements as 
conditions warranted with respect thereto, and thereafte1·, in normal course, 
proceeding with efforts to obtain the commitments of merchants with respect 
to display of respondents' adver tising films; and the fact that it was the 
standard practice to make such contracts with advertisers for a periotl of 
1 year: 

The Commission, in concluding that such exclusive agreements as were limited 
to 1 year or less did not unreasonably restrain trade, wns not umnintlfu l of 
the decision in United States v. Ame1·ican Can Oo., Nov. 19, 1949, 87 F. Supp. 
18, in which i t was demonstrated that the period specified in a restrictive 
agreement mi_ght be important in clelcrmlnin_g the lawfnlness of SOJ:UC types 
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of exclusive provisions, in that the court, while condemning the longer terms 
agreements there involved as instruments by which competition was sup. 
pressed and eliminated and monopoly promoted, concluded, nevertheless, 
that agreements extending for 1 year should, under the circumstances of the 
case, be absolved of adverse competitive effects. 

Before Mr. Fmnk Hier and Mr. Earl J. Kolb, trial examiners. 
11!1·. Floyd 0. Collins and iJ!r. L ewis F. Depro for the Commission. 
Mr. Thomas 11!. B u1·gess, of Colorado Springs, Colo., for resp011dent. 

CoMPLAINT 

Pursuant to the provisions of the F ederal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that the Alexander Film 
Uo., a corporation, hereinafter referred to as respondent, has violated 
the provisions of section 5 of the Federal Trade Commission Act, and 
it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

PAIV\GRAPH 1. Respondent is a corporation organized 1111der the laws 
o£ the State of Delaware, with its office and principal place of busi
ness located at Colorado Springs, Colo. 

PAn. 2. Said respondent for more than 10 years last. past has been, 
and is now, engaged in the business of producing, selling, leasing, 
renting, and distributing commercial or advertising films to or for 
advertisers of various commodities and to other distributors of ad
vertising films. Said r espondent fumishes display ser vices to adver
tisers through the exhibiting of such films upon the screens of various 
motion picture theaters throughout the United States, with vvhom 
it has screening agreements. 

Said respondent is the largest producer and distributor of com
mei·cial or advertising films in the United States and causes said films 
when produced, sold, leased, or r ented to be transported from its 
studios and place of business to motion-picture theaters located 
·throughout the several States of the United States, and in the District 
,of Columbia, where said films are displayed on the screens of such 
theaters for a specified period of time, usually 1 week. Upon the con
dusion of the display period such films are r eturned by the theater 
or exhibitor to said respondent. 

There has been, and now is, a constant recurring course and flow of 
said commercial or advertising films in interstate commerce, through
out the several States of the United States and in the District of 
Columbia. 
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PAR. 3. Said respondent has been from time to time, and is now, in 
a<.:tive and substantial competition with other film distributors in the 
sale, rental, and distr ibution in said commerce of commercal or adver
tising films. 

PAR. 4. In or about the year 1937, and from time to time there
after, said respondent has entered into long term screening agreements 
with various motion picture exhibitors for the exclusive privilege of 
exl1ibiting commercial or advertsing films, produced or distributed by 
it, on the screens of the theater or theaters owned or controlled by 
said exhibi tors, and said respondent pays the exhibitor at a stipulated 
rate for the privilege of displaying its adver tising films. Such agree
ments are referred to as "Theater Screening Agreements," in which 
there is included the following provision : 

The Exhibitor agrees not to screen or display any advertising or commercial 
tilms other than those furnished by the Distributor, excepting films or slides ex
hibi ted for charitable organizations, or for present and futm·e productions. 

The foregoing provision has been enforced by respondent and ad
hered to by a substantial number of exhibitors located throughout the 
United States, and in the District of Columbia. 

P AR. 5. The capacity, tendency, and effect of the aforesaid agree
ments and the acts of said respondent in the performance thereof are, 
and have been, to unduly restrain, lessen, injure, and suppress com
petition in the interstate sale, lease, rental, and distribution of com
mercial or n,dvertising films and to unduly hinder and prevent com
peting producers, sellers, and distributors of commercial or advertising 
films from selling, leasing, renting, and distributing such films fi·om 
the various States of the United States, where said producers, sellers, 
and distributors are located, to and into various other States where the 
exhibitors of said films are located, and to monopolize in said respond
mt the sale, lease, rental, and distribution of commercial or advertising 
films in commerce as herein set out. 

As a further effect of the aforesaid agreements, advertisers or pro
spective advertisers, who, in their respective marketing areas, have 
sought to obtain motion picture fi lm advertising through said other 
film distributors, have been compelled as a result of the restrictive 
provisions of said agreements, either to place their business with re
spondent or to forego thi s type of advertising. 

PAR 6. The acts and practices of respondent, as herein alleged, are 
all to the prejudice of competitors of respondent and of the public; 
have a dangerous tendency to hinder and prevent, and have actually 
hindered and prevented competition in the sale, leasing, rental, and 
distribution of commercial or advertising films in commerce within 
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the intent and meaning of the Federal Trade Commission Act; have 
um·easonably restrained such commerce in commercial or advertising 
films, and have a dangerous tendency to create in respondent a monop
oly in the sale, leasing, rentaJ, and distribution of such films, and con
stitute unfair methods of competition in commerce within the intent 
and meaning of section 5 of the Federal Trade Commission Act. 

REPORT, FINDINGS AS TO 'l'HE FACTS, ANI) ORDER 

Pursuant to the provisions of the Federal Trade Commission Act, 
the F ederal Trade Commission on May 26, 1947, issued and subse
quently served its complaint in this proceeding upon the respondent 
named in th e caption hereof, charging it with the use of unfair 
methods of competition in commerce in violation of the provisions 
of said act. After the respondent filed its answer, testimony and 
other evidence in support of ancl in opposition to the allegtttions of 
the complaint were introclnced before a trial examiner of the Commis
sion theretofore duly designated by it and snch testimony and other 
evidence were dul y recorded and filed in the ofTice of the Commission. 
Thereafter, this p1·oceeding regularly came on for final hearing before 
the Commission upon the complaint, the answer thereto, testimony 
and other evidence, and the recommended decision of the t r ial exam
iner (all other intervening procedure, including the filing of briefs 
and presentation before the Commission of oral argnment having 
been waived); and the Commission, having duly considered the mat
ter and being now fully advised in the premises, finds that this pro
ceeding is in the interest of the public and makes thi s its findings as 
to the facts and its conclusion drawn therefrom. 

FINDINGS AS TO 'fJl E FACTS 

PAnAGHAJ:>JI 1. Respondent Alexander Film Co. is a corporation 
orga11ized and existing under the laws of the Stnte of Delaware, with 
its principal office and place of business located near Colorado Springs 
in El Paso County, in tlie State of Colorado. 

PAR. 2. Since Ul19 the respondent has been engaged in the business 
of producing, selling, leasing, and distributing commercial or adver
tising films to or for advertisers and to other distributors of adver
tising films. 

In the course and conduct of its business the respondent enters into 
agreements with varions advertisers to display, in designated theaters, 
motion-picture films advertising the business of the advertiser or the 
commodities sold by him. In connection with such contracts with 
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advertisers the respondent purchases screening space from various 
theater owners, both independent and chain, who are hereinafter re
fen·ecl to as exhibitors, by entering into agreements with them to dis
phty advertising films supplieu by the respondent desigmtted as Alex
ander Screen Advertising Service in their various theaters and to 
return all films promptly to the respondent at the end of the screening 
period. 

In performance of its contracts with aclverti~:>ers lo tbsplay motion 
pictlll·e films advertising their businesses or commodities on the 
screens o:E various motion picture theaters, respondellt ~:>hips such acl
yertising films from its place of business .in the State of Colorado 
to the various exhibitors located in other States of the United States. 

In most insta nces where agreements to display respondent's Screen 
Advertising Service are entered into with other distributors such ad
vertising films are sh i ppecl from responuenL's place of busi ness in the 
State of Colorndo, either directly to such distributors ot· to the theaters 
designateu by them, located in States other than the Stttte of Colo
mdo. ·when the screening of such films is completeu they are re
tumeu to the respondent at .its place of business in the State of 
Colorado by such exhibitor or distributor. 

Respomlent maintains and at all times mentioned herein lnts main
tained a course of trade in said commercial or advertising films in 
colllmerce among :Lilll between the various States of the United States. 

PAR. 3. In the course and conduct of its busi lless as herein described, 
the respondent l111s been engnged in substantial competition with other 
corporatiollS, in eli viduals, and business concerlls, in the sale, leasing, 
and distribution of commercial or advertising films in commerce. 
among and between the various States of the Uni ted States. 

PAil. 4. T he motion picture advertising film business Collclucted by 
the respondent falls into three divisions : local advertising, manufac
turer-dealer or ·cooperative advertising, and national advertising. 

The motion picture advertising films used by the respondent are of 
the playlet type and are about 40 £eet in length with a 20-foot trailer 
attached iuentifying the advertiser. These filn1s may be either black 
and white or color, with live action or cartoon ttllimation with so1md 
accompaniment. 

As the price of producing a special series of films for a local ad
vertiser would be prohibitive, the so-ca.lled libra1·y film has been de
veloped which is adaptable to various lines of l>usiness. In this 
manner the local advertiser is provided with ready-made motion 
pictures for the advertising of his particular bnsiness which arr per-



352 FEDERAL TRADE COMMISSION DECISIONS 

Findings 47F.T.C. 

sonalized by the addition of a name trailer which identifies the 
:.:,dvertiser with the line of business advert ised by the playlets. 

In the manufacturer-dealer or cooperative program specific playlets 
are produced advertising the product of the m~tnnfacturer. The cost 
of production of the playlets is usually paid by the manufacturer, 
while the dealer pays all or part of the theater charge. This plan is 
much the same as the use of library film for local advertising, and is 
used when a manufn,cturer has exclusive dealers or a limited number 
of dealers in various localities. Such dealers are identified by trailers 
attached to the playlets. 

National advertising is nat ional or regional in scope and consists 
of playlets p roduced to the manufacturer's specifications and the costs 
of production and exhibition are borne exclusively by the manu
facturer. This plan is generally used for product advertising where 
the manufacturer sells to a large number of dealers on a nonexclusive 
basis. 

PAR. 5. In the conduct of its business the respondent enters into 
written screening agreements with exhibitors for the maximum period 
of 3 years with many being written for 2-year and 1-year terms. 

These agreements provide that the exhibitors shall properly dis
phty Alexander Screen Advertising Service on the screens of their 
theaters as designated, at each and every performance, and at a time 
when the theater is d:trk and the audience is seated. The respondent 
also agrees that it will solicit contracts for Alexander Service to be 
displayed on the exhibitors' screens and to pay the exhibitors each 
month for screening as designated in the contracts. 

P AR. 6. In connection with the sale or distribution of respondent's 
Screen Advertising Service, the respondent enters into contracts with 
advert isers, usually for a period of 1 year, for the display of com
mercial films, adver tising their businesses or commodities, which con
tracts provide for the display of such advertising films in designated 
theaters weekly or every other week for a period of usually 1 year. 
The shortest term contract which the respondent will accept from an 
advertiser is 13 weeks, but this is very rare, and contracts for 1 year 
have become the standard practice in the t rade. The films are changed 
so .that there is a different playlet for each week that a film is shown. 

P AR. 7. The usual practice, particularly in local advertising, is to 
make an agreement with the theater first so that the snlesman may 
know what space he has available for advertising and where located. 
In the greater major ity of instances the beginning of performance 
of the contract with the advertiser will not coincide with the begin
ning of the screening agreement with the theater. This may be due 
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to unexpired contracts of a previous distributor which are still in 
force or to necessary delays in negotiating contract with advertisers. 
'This very often results in distributors having unexpired contracts 
with advertisers when their contract with the theater expires. 
It is the customary procedure in such cases for the theater to recog

nize the distributor's contract ·with the advertiser and permit per
formance after Lhe expiration date of screening agreement. 

In practice, the period of time specified in the contracts between 
the theater and distributor means a period of time in which the 
distributor is at liberty to solicit contracts with advertisers instead 
of a period of time in which such advertisements will be shown on thn 
screen. 

PAR. 8. The contracts entered into by the respondent with exhibi
tors, for screening of its advertising films, fnll into four general types: 
the pnrtial guarantee plan which . is used in about 89 percent of the 
deals; the minimnm guarantee plan which is used in about nine 
percent of the deals; the flat guarantee plan which is used in approxi
mately 1 percent of the deals; and the theater collect plan which is used 
in less than 1 percent of the .deals. All of these contracts contain the 
following clause: 

The Exhibitor agrees not to screen or display any ad,,ertising ot· commercial 
films other than those furnished by the distributor, excepting films or slides 
exhibited for charitable organizations or for present and future attractions. 

In those instances where an exclusive is not given by the theater, 
thi s clause is either stricken or changed at the time of execution, in 
accordance with the agreement between the parties. The partial 
guarantee contract, which is the principal contract used by respondent, 
is not a gua-rantee that any number of spaces on the screen will be 
nsed or purchnsf>cl, but only that respondent guarnntees payment for 
any and all advc1-tising space sold by it to advertisers. 

PAn. 9. As of August 1, 1947, there were approximately 20,306 
theaters in the 1 nitcd States and of these about 12,676 exhibited 
film advertising. The respondent as of that date had screening 
ngreemeuts ·with 8,498 theaters of which 4,913 contained the exclusive 
clause that the exhibitor will not screen or display any advertising 
or commer cial films other than those furnished by the respondent. 

Among others engaged in the sale and distribution of advertising 
films arc Reid H. Ra,y Film Industries, Inc., United Film Service, 
Inc., and Mot ion Picture Advertising Service Co., Inc., which com
panies :we respondent in dockets 5495, 5497, and 5498, respectively. 
A s of August 1947 Reid H. Ray Film Industries, Inc., had agree-
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ments with exhibitors operating 1,450 theaters and of this number 
the agreements r~lating to 458 contained the pro,1ision that no local 
advertising other than commercial films furnished by Reid H. Rtty 
Film Industries, Inc., would be displayed for remuneration during 
the terms of such agreements. Many of such agreements were for a 
term of 2 years. United Film Service, Inc., had screening agreements 
containing an exclusive feature on its behalf, some for a maximum 
term o£ 5 years, with 1,562 theaters, and Motion Pictme Advertising 
Service Co., I11 c., hatl similar contracts with 2,,~93 theater~. The total 
number o£ exclusive arrangements held by the aforesaid three com
panies and the respondent in this proceedillg" approximated three
fourths of the total number of theaters in the United States which 
displayed advertising films for compensation. 

PAn. 10. The available space for screeni11g aclver tisements is limited 
and only approximately 60 percent of the theaters accept film adver
tising. In addition, theater patron.s resent the shmving of too much 
film advertising and thus impose natural hmibttions on the number 
of advertisements .which may be run by theaters, the number varying 
from three to six advertisements or a.n over- all of 2 to 4 minutes or 
2 to 4 percent of the time consmncd by each show. 

P .. I.R. 11. The usc by the respondent of the exclusive screening agree
ments, hereinbefore described, has been of mater·ial assistance in per
mitting the respondent to lwlcl for its own use the screens of the 
I heaters with which such contracts were made and has deprived com
petitors of the respondent from showing their advertising films in 
such theaters thereby limiting the outlets for their films in a more or 
less limited field and in soma instances resulting in such competitors 
being forced to go out of the screen advertising busineS$ because of 
inability to obtain outlets for their screen advertis ing. 

The injurious effects o£ the respondent's aforesaid agreements upon 
the competition of others Pngaged in the interstate sale, leasing, 
rental, and distribution of :tclvertising films, toget.her with the ten
dency to monopoly which is inherent therein, have been materially 
increased by. the cumulative effects of similftl" agreements with other 
exhibitors which have been entered into by R eid H. Ray Film Indus
tries, l nc., United Film Servi.~c, Inc., and Motion Picture ~\..cl verlising 
Service Co., Inc. 

Exhibitors with whom exclusive agreements were made by re
spm1dent cooperated in carrying out such agreements by notifying dis
tributors of the execution of such exclusive agreements and directing 
1 hat they sell no more advertising for their ~creens and deal with the 
respondent in all details concerning pending contracts. 
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PAR. 12. In th e course of this proceeding the r espondent has ad
vanced the following contentions in support of its position that no 
public interest is involved in this proceeding: (1) That respondent 
does in fac.t make screen sp:tce available to competitors in theaters 
with which it has exclusive agreements if such competitors' films are 
of standard length, of the quality distributed by the respondent, satis
factory to the theater and screening space is available, a.nd (2) that 
because of the beneficial value of exclusive agreements to the dis
tributor and theater, public interest is not )nvolvecl. 

In making screening space available to competitors the respondent 
require~ tlw payment t o it of the same mte respondent charges its 
advertising customers, less 15 percent commission. Out of this com
mission, the competitor must pay the costs of the film, overhead, and 
s:des expense which so limits his profit as to make such arrangement 
unprofitable in local aclvertising. 

The beneficial value of exclusive screening agreements to the re
spondent is that they are instrumental in building up the film adver
tising business. Such contr acts are of assistance in negotiating more 
satisfactory contr acts with both theaters and advertisers. Theaters 
in many instances prefer such exclusive agreements because they g ive 
better control of the screen adver tising, eliminate uncertainty and 
extra. bookkeeping, and prevent misunderstandings with local adver
ti sers. The a(h rertiser, by means of such exclusive agreements, can 
1·eaclily be assured of exclusive use of the screen during th e term of 
l1is contract. 

CONCLUSION 

The Commission has given careful consideration to the contentions 
Taised by the respondent. The complaint in this proceeding charges 
the respondent with the use of long term screening agreements which 
contain th~ provision that the exhibitor will not screen or display 
any advertising or commer cial films other than those furnish ed by 
the respondent. The respondent admits the use of the exclusive clause 
in its screening agreements, but in essence denies that its screening 
agreement were for any longer period of time than was necessary to 
service its contracts with advertisers. I t is further contended by the 
respondent that because of the beneficial effect of the exclusive clause 
to the distributor, exhibitor, and advertiser, there is no unlawful 
restraint of competition and no p ublic interest involved in this 
proceeding. 

The maintenance of free and open competition is in the public 
interest and pnblic interest exists in the elimination of practices 
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which have the capacity and effect of unreasonably restraining trade 
or which tend to monopoly. The fact that the agreements in question 
may be beneficial or instrumental to respondent in building up its 
business, or that they may be preferred by theaters, is not controlling 
where the effects of such agreements have been and are, as in the 
circumstances here, to tmduly hinder, lessen, and injure competition .. 

In considering the effect upon competition of the use of respond
ent's screening agreements containing the exclnsive provision in the 
light of the charges of the complaint, the Commission is of the opinion 
that the reasonableness of the r estraints imposed thereunder is de
pendent upon the relationship between the term of respondent's screen
ing agreements with theaters and the term of its contracts with the 
advertiser. 

The evidence in this proceeding definitely establishes that an adver
tising contract for a period of 1 year has become a standard prac
tice in the t rade. In some local advertising the term may be less 
than a year , but in no case has such contract extended beyond a year 
except in the case of renewal. 

Under the general practice the representative of the respondent 
first contacts the theater to determiJle if space is available for screen 
advertising and makes such arrangements as conditions warrant with 
respect to such space. I n this way respondent's representative is 
able to show prospective advertisers where space is available. In 
contacting the the!tter it is necessary for the respondent to estimate 
the amount of space it will be able to sell to advertisers. Since film 
advertising space in theaters is limited to fom, five, or six advertise
ments, it is not unreasonable for respondent to contract for all space 
available in such theaters, particularly in territories canvassed by its. 
salesmen at regular and frequent intervals. 
It is therefore the conclusion of the Commission in the circum

stances here than an exclusive screening agreement for a period of 
1 year is not an undue restraint upon competition. 

The Commission, however, rejects the contention o£ the respondent 
that, due to delays in starting advertising contracts after screening 
agreements were executed, a contract for 2 years or for a period 'longer 
than 1 year, is necessary to the performance of its contracts with ad
vertisers. This contention is rejected because by the usual custom 
and by the terms of respondent's contracts, the theater completes the 
screening of advertisements as required by contract between respond
ent and the advertiser even though the expiration date of the contract 
extends beyond the expiration date of the screening agreement between 
the respondent and theater. 
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It is concludeu in the circumstances here that the use by respondent 
of exclusive screening agreements which extend for terms greater 
than 1 year constitutes an unreasonable restraint and restriction of 
competition and that prohibition of the respondent's use thereof is 
reqnired in the public interest. 

The aforesaid acLs and practices of the respondent as herein found 
constitute unfair methods of competition in commerce within the 
meaning of the Federal Trade Commission Act. 

Commissioner Mason dissenting. 

ORDER TO CJM SB AND JmSl:>T 

Tllis proceeding having been heard by the Federal Trade Conunis
sion upon the complaint of the Commission, the answer of the respond
tnt, testimony all<l other evidence taken before a trial examiner of 
the Commission theretofore duly designated by it, nncl the recom
mended decision of the trial examiner (all other intervening proced
ure, including the fi.ling of briefs a,nd presentation before the Com
mission of oral argument having been waived); and the Commission , 
having made its findings as to the facts a.ncl its conclusion that the 
respondent has violated the provisions of the Fe(leral Tmde Commis
sion Act: 

I t is orde1•ed, That the respondent, Alexander Film Co., a corpora
tion, a.nd its officers, representatives, agents, and employees, directly 
or through any corporate o1· other device, ill connection with the sale, 
leasing, or distribution of commercial or advertising films in com
merce, as "commerce" is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from-

Entering into contracts with motion pictnre exhibitors for the ex
clusive privilege of exhibiting commercial or advertising films in 
theaters owned, controlled, or operated by such exhibitors when the 
term of such contracts extends for a period in excess of 1 .year, or 
continuing in operation or effect any exclusive screening provision 
in existing contracts when the unexpired term of such provision ex
tends for a period of more than a year from the date of the service 
of this order. 

It is jw•the1· m·dm·ed, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 

Commissioner Mason dissenting. 
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OPINION OF ·rnE CoMMISSION 

MEAD, 0o1'f11Jnissioner: 
The Commission issued complaints in Lhe four different cases de

scribed in the heading of this opinion, charging that the respective 
respondents were engaged in unfair practices in violation of section 
5 of the Federal Trade Commission Act. These cases involve similar 
rlt\estions of fact and law. The statements !tnd conclusions in this 
opinion. refer to the cases collectively and individually. 

The respondents are the largest producers tmd distributors of adver
tising films in the United States. Rcspomlentr-; have entered into con
tracts with owners of varions theaters located throughout the United 
States and have obtained the exclusive usc o·f such theater screens for 
l0ng periods of time. These periods Ytn·y in length from 1 year or 
less up to 5 years, during which bme the exhibitors agree to display 
110 advertising Jilms for compensation other 1lmn those furnished by 
j·he respondent with 'vhom the contract is made. Respondents' films 
may be prepared pursuant to agreements with merchants who are 
prospective advertisers, but there is a substantial volume of ready 
made or so-called library films of the playette type distributed by 
Iespondents. Such films are personalized by the addition of a mune 
tra,iler identifyi11g the advertiser wilh the line of business advertised 
by a particular playette. The agreements between the respondents 
n.nd the merchants who are recipients of the ndvcrtising expire within 
.1 period of 1 year or less. 

The principal question involved in these cases is whether or not 
the restrictive covenants contained in the various screening agreements 
between the respondent advertising film companies as distributors 
and cer tain theater operators or exhiLitors constitute an unreasonable 
restraint upon commerce aJI(l are therefore in violation of section 5 
o:f the Federal Trade Commission Act. 

It appears that the use by the respondents of their exclusive screen
ing agreements has been of material assistance in permitting each of 
the respondents to hoid for his use the screens of the thea,ters with 
which such contracts have been made. Competing distributors have 
been deprived from showing their advertising film in such theatres 
thereby limiting the outlets for competitive films in a more or less 
limited field. In some instances, competitors have been forced to go 
out of the screen advertising business because of inability to obtain 
outlets for their film advertising. The injurious effects of the agree
ments of each of the respondents have been materially increased by 
the cumulative effects of similar agreements with other exhibitors 
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which have been entered into by each of the other respondents. 
Although competitors of respondents are sometimes permitted to 
show their films on screens under exclusive contracts to one of the 
respondents, the cost of the film, overhead and sales expense so limits 
the profit of snch competitor as to make this arrangement unprofitable, 
m~pec.ially .in local advertising. 

The respondents have waived the fihllg of exceptions to the recom
mended decision of the trial examiner and have waived also the filing 
o:f briefs and the presentation of oral argument before the Colnlnis
sion. The trial examiner in effect has found that respondents, long
term exclusive screening anangements constitute an unreasonable 
restraint and restriction of competition. H e has further concluded 
that such exclusive screening arrangements as extend for 1 year or 
less do not unduly or unreasonably restrain trade. In this connec
tion, the trial extu11ine1· has given weight to the fact that contracts 
with adver tisers normaJly run for a period of 1 year, although in some· 
instances they are for a lesser term and he concludes that the reasou
ableJJCSS of the restraints imposed under respondents' exclusive screen
ing arrangements are dependent upon the relationship between the 
term of such screening agree:ment with the theater and the terms of 
t.he contracts with the advertisers. 

It is apparent that the nature of the business of these respondents 
renders it desirable that they have an outlet through which they ca11 
screen their advertising film in order that prospective advertisers can 
be assured that screening space is available for such film advertising 
as they may like to purchase. The general practice of respondents' 
representative is to contact theaters in the first instance to determine 
if space is available for screen advertising and to make such arrange
ments as conditions wnrrant with respect to such space. It is only 
then in normal course that respondents proceed with their efforts to 
obtain the conu~itments of merchants with respect to ce1'tain of 
respondents' adver tising films. 

In the opinion of the Commission, the conclusions of the trittl ex
aminer that such exclusive screening contracts are unduly restrictive 
o:f competition and hence unlnwful when they extend for periods in 
excess of 1 year are supported by the greater weight of the evidence. 
The Commissioner moreover is of the view that in the circumstances 
here, such exclusive agreements as are limited to 1 year or less do not 
appear to unreasonably restrain trade. 

That the period specified in a restrictive agreement may be im
portant in determining the lawfulness of some types of exclusive 
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vrov1s10ns .is demonstrated by the decision of the court in United 
States v. A.m,erican Oan Oo1n11any, 87 F . Supp. 18 (Nov. 19, 1949) . 
Under consideration in that case .were contracts requiring customers 
to purchase their total requirements of specified merchandise from a 
particular sonrce for periods up to 5 years. .Although ~he court 
·concluded that the longer term agreements there ill'volved constituted 
instruments by which competition was suppressed and eliminated 
.and monopoly promoted, .in applying the remedy there-for it was 
further concluded that agreements extending for 1 year should be 
absolved of adverse competiLive effects in l.he ci rcnlllstances of that 
-case. The court in such connection stated: 

l\Iindful that r equirements contrnets are not per se unlawful, and that one 
·Of the elements which should be consiclet·ed is the length thereof, it is only 
fair to conclude after a careful r eview of the evidence, tbnt a contract for a 
period of 1 year would permit competitive intlnenccs to 011ernte at the expira
tion of said pertod of ~iroc, aurl the vice which is now present in the 5-yenr re
quirements contracts, would be rem{)ved. Under a conLract lilllite<l to 1 year, 
the user-consumer would be guaran teed an assured supply noel protected by a 
definite obligation on tile part of Amer ican to meet tl1e Lolali ty of needs of 
the canner, while he, in tum, would have a fixed obligation to pnrcilase his 
seasonal needs from American, thus making for mutuality of contract nnd 
obligation. 

To strike clown the requirements contracts and to declare them totally voiU 
as violative of the Sherman Act, witilout at tile same time affording to tile user
consumer a supply over a limited period of time, would be destructive, illogi cal, 
1msound, and not inconsonance with the acute nnu particular pt·ol.Jiems <'on
ft·onting the canning industry. 

It is noted, however, that at the time this opinion is be.iHg written, 
the judgment of the trial court in that case has not yet become final 
since hearings pertaining to the type of relief to be granted are in 
progress.1 

As o~ August 1947, the tota1 number of exclusive.agreements held 
by respondents in the aggregate approximated three-fourths of the 
total number of theaters in the United States wluch screen film ad
vertising for compensation. Although the Commission has deter-

1 Judge H arris entered final <lect·ee in said matter at Snn Francisco on June 22, 1950, 
and thet·cafter, on Nov. 24, 1950, entered "Order and Instructions", in which the court 
denied defendant's application for modification of par. 8 of sec. II of t he judgment so as to 
11ermit denfen<lant American Cnn, subject to certain conditions, to make cct·taln payments 
for office space, to customers, as well as for storage ot· manufacturing, and to make payments 
for leases, casements, and licenses obtained from railroads, states or cities; and, In re
s r>onse to the Government's request entered the court's interpretation nncl construction with 
respect to certain matters having to do with sec. III of the decree relating to "Machines 
and Equipment", deferring the court's finding as to the "Compensatory Rentals", which 
defendant was to establish for each type a nd model of lensed container closing machine, 
pending a factual report on the Jll'IICtlcal IIL\cl accounti ng aspects of the lJIIPRtion from the 
Spcclnl Master. 
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mined in these cases that the effects of the ~xclusive contracts for a 
period in excess of 1 year have been to unduly restrain competition, 
the action of the Commission in these cases manifestly does not im
pinge on the rights of respondents to contract for extended terms 
on a nonexclusive basis with theater owners nuder circumstances 
which do Hot unduly hinder competition. The corrective action of 
the Commission is directed only to such exclusive agreements as are 
tlesigned to exclnde unreasonably for prolonged periods the adver 
tising fi.lms of competitors of r espondents from the screens of theaters. 
It is the view of the majority of the Commission that the orders to 
cease and desist which are issuing herewith are appropriate in the 
circumstances here. 

DrssEN'l'.ING OrrNION OF ColiiliHSI:HONER LowELL B. MasoN 

Commissioner Mason dissents to the m·der herein for the reasons 
he has set forth in Docket No. 5495, Ray-Bell Films, Inc.2 

• See ante, p . 342. 
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IN TilE lVL:r.mn OF 

UNITED FILM AD SERVICE, INC. 

CO~U'LAJNT, FINDINGS, ORDER, AND SUPPORTING AND DISSENTING OPINIONS 
IN ItF.GARD TO THJ!J ALLEGED VIOLA'l'ION OF SEC. 5 OF AN ACT OF CONGRESS 
APPROVED SEP'l'. 26, 1914 

Doclcet 5197. C07n1Jlaint, Mo,y 26, 1917-D eoi:sion, Oct. 17, 1950 

Maintenance of free and open competition is in the public interest, and public 
interest exists in the elimination of practices which hn ve the cn.p:tcity 
and effect of unreasonably restrainin~ trade or which tend to monopoly; 
and the fact that certain exclusive dealing agreements, cha11cngcd as re
strictive and in unrensouablc restraint of trade, might be beneficial to. 
respondent as instrumental in building up its business, or might be llre
ferrcd by motion picture theaters concerned, is not controlling where the 
effects of such agreements have been ami arc to unduly h inder, lessen, and 
injure competition. 

Where a corporation which was engaged in the protlttctiou, and in the Colllpeti
t ive interstate sale, leasing and distribution to or for advertisers, and to
other distribut ors, of commercial or advertising films, including so·Called 
library films of the playlet type, with name trailers identifying the adver
tisers ; doing a business which embraced local auvertising, JJianufncturer
dealcr or cooperative advertising, and national advertising; and, in connec
tion therewit h, entering into agreements with such theaters as acccpteu film 
adver tising, for the limited space available f or such advertisements, and 
into contracts, usually for a year, but no longer, with advertisers for the 
display of commercial film advertising their bus inesses or commodities in 
the space thus made available; ancl constituting one of the f our largest pro
ducers and distributMs of ad\7 ertising til~ns in the United States, which 
together entered into such exclusive arrangements as below described with< 
about three-fourths of the theaters in the Unite(! States displaying adver
tising films for compensation-

Entered into agreements with motion 11icture theaters or exilibitors for terms 
of {), 2, or 3 years, through contracts, a substantial number of which con
tained the provis ion t hat the exhibitor would not screen or display any 
advertising other than that fnrnished by said corporation uuring the termr 
of the agreement; and, as of August 1, 1947, had such exclusive agreements 
with 1,562 of the 3,886 threaters with which it had screening agreements ; 

With the result that it was thereby ,materially ass isted in holding for its own• 
use the screens of the theaters with which s uch contracts were made; 
competitors were prevented from showing their films in such theaters,. 
thereby eliminating their outlets in a limited field and, in some instances, 
forcing them out of btlsiness; and the injurious effect CYf such agreements. 
upon competition, together with the tendency to monopoly inherent therein,. 
was materially increased by the cumulative etrects of similar agreements 
entered into by the three aforesaid other similarly engaged concerns: 
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Bela, That the use of l?uch contracts as extended for terms greater than 1 year, 
constituted an unreasonable r estraint and restriction of competition; that 
prohibition of such use was required in the public interest; and that said 
acts and practices , under the circuJnstances set f or th, constituted unfair 
methods of competition in commerce. 

As respects respondent's contention in the aforesaid proceeding that it dld in 
fact make screen space availal.Jie to competitors in theaters in which it had 
exclusive agreements, if such films were of standard length, of the qua lity 
distributed by the respondent, sa ti sfactory to the theater, and screening 
space was a va ila ble: it appeared that respondent requireu the payment 
to it of the same rate it charged its advertising customers, less 15 percent 
<·olllmission, out of which the competl tor had to pay the costs of the film, 
overhead, and sales expense, and thereby so limited the latter's profit as 
to make such arrangements unprofitable in local advertising. 

With regard to rcsponclenL's contention that because of the beneficial value 
of the exclusive agreements to tbe distributor and theater, to wit, that 
s uch agreements are instrumenta l in building up the film advertising busi
ness; that they are of assistance in negotiating more satisfaetory con
t racts with both theaters and advertisers; that in many instances theaters 
Jlrefer them because they give better control of the screen advertising, 
eliminate uncertainty and'exra bookkeeping, and prevent misunderstandings 
with local advertisers ; and tha t the advertiser, by means of such exclusive 
agreements, can readily be assured of exclusive use of the screen during 
the term of his contract ; the fact that the agreements in question might be 
beneficial to r espondent or to theaters us above suggested, is not controlling 
where the effects of such agreements have been and are, as in the instant 
case, to unduly lessen and injure competition. 

In considering tl1e effect upon competition of the use of respondent's screening 
agreements containing the exclusive provision in the light of the charges 
of the complaint, namely, that the capacity, tendency, and effect tllereof 
were to unduly restrain and injure competition in the interstate conduct 
of the business concerned, and to unduly hinder and prevent competitor s 
from carrying on such bus iness, as therein more particularly set out-

.The Commission was of the opinion that the reasonableness of the restraints 
imposetl wa:s dependent upon the relationship between the terms of re
spondent's screening agreements with theaters and the terms of its con
tracts with the advertisers, and that an exclusive screening agreement for 
a period of 1 year was not an undue restl'aint upon competit ion; it appear
ing in said connection that an advcl'tising contract for 1 year has become 
standard pract ice in tl1e t rnde, that it is the practice to first contact the 
theater in orcler tha t respondent's representntives may determine if space 
is availal.Jle f or such advertising, mnke arrangements with r espect thereto, 
a nd thus be able to show prospective advertisers where space is available, 
and t11at i t is not unreasonable for r espondent-since film advertising space 
in theaters is limiter! to four , live, or s L...: advertisements-to contract for 
all space available, particularly in territories canvassed by its salesmen 
nt regular and frequent intervals . 

With regard to t he fact that under the prnctice herein concerned, the begin· 
ning of the Jlel'fonnance of a contract with tl:e atlYer tiser will not coincide 
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with the beginning of the screeniug agreement wit!I the theater, so that 
,·ery often dis tributors haYe nnexpire<l cont racts with advertisers when 
their con tract with the theater expires, an<l respondent's contention that 
due to delays in star ti ng adver t ising contt·acts after screening agreements 
are executetl, a contract for 2 years or for a period longer than 1 year, is 
necessary to the performance of i ts contracts with advertisers-

The Commillsion rej ected said contention, since by the usual custoJH and by t!Je 
tet·ms of respou<lent's contntcts, the tb eater completes th~> screening of 
adver t isements, eYen thoul-\'h the expiration <late of the contract extends 
beyond the expiration date of the srn~eu i ug ngreemcnt lwtwet>n the re
spondent and the theater. 

In said proceeding, in which it nppcnretl thn t the total nnmber or long-term, 
exclusive agreements of the kim! here im·olved, made by the r('spondent and 
the othct· th ree concerns hereinbefore r eferred to, al!gregn lt•d about t IJJ'N•

fom·ths of the theaters in t he Uni ted Stall'S which screen film advcrti~ing fot· 
compensation, and the Commission ng•·eed with the conclu><ion of the tria l 
examiner t hat t lw r('rL·ona!Jiene::;;; of f he restrn in ts imposed npon respond
ent's exclus ive serePning agr,•ements wns dependent npon I he r e lntion><lt ip 
between the term of the sen•eni11g agt·eL'lliCIIt with the thcatPr anti the terllls 
of the cont ra cts with the a<IYertisers, that re~pondent's long-term exclus ive 
sct·eening ngreetnents constit nte<.l nn n nt·easonal>le restrniut nnd r estriction 
of competition, !Jut tha t s nch agreements as did uot extend for more tha n 
a year did not unduly or u nreasonably restt·ain tra!le--

1'he nction of t he Commission in ;;uch cnses manifestly clirl not illlpiuge ou the 
right of respondent to conlrar:t fo r cxlcndetl terms 011 a nonexclusive basis 
with theater owners under ci!·cnn•s lances wl1ich do not unrluly hinder cotu
pctition, an rl the Com•uis:oion's corrective action was cli rcctetl only to s uch 
exclusive agreements as are cksigued to cxclmle unrcnsonn!JI.Y fo r vrolongecl 
periods the ndvertising films of competi tors from th e scre('ns of theaters. 

In said proceeding, in which th<• C'on1 n1ission was of the Yi P\\' tha t under the 
circumstances of the case, including lhc nature o( t·he bus i•wss, which 
r endered it desirable that respondents hnxe an outlet tltrongh which t hey 
could screen advertising fi lm in orde r that prospectiYe ndYcrtiser:o could 
be as~nrccl that scr eening spnce· was nvailable for snell film ndvertising as 
they might like to purchase; the general practice, on the part of respondent's 
rcprescnta tivfls, of contactin~ theaters in thr first instance I o determine if 
svace was a vailal>le Ior i"Crt•cn atlvertiRiug, and make such arrangements 
as conditions warrnnterl wi th rCSPl'Ct thereto, anti of thrrcaftt~r, in normal 
course, proccctl iug with pfforts to obtain the committnents of merchants 
with respect to display of r espondent's achcrtising films; noel the fact that 
it wns the stanllard practice to mnlce s n<'h f'on tracls with ad vertiser:; fr>L' 
periods of 1 year-

'The Commission, in concluding thnt suc·h exclusive a gree111en ts a ;; w('re limi ted 
to 1 year or less did not unreasonably res trn in trade, wns not unminclful of 
the decision in Un·itea Stutes "' A11W1'icam, Can Co., Nov. 10, Hl49, 87 F. Snpp. 
18, in whi ch it was demonstrated that the pe1·iod spcci fie!l in a restrictive 
agreement might be importan t in determining the lawfnl ncl"s of some types 
of exclusive provisions, in that the cour t, while condPmning the longt'r 
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terms agreemcuts there im·Jm·ed as inst ruments by whid1 competition was
s uppressed nJJd eliminated anti monopoly llrOlllotecl , collclucled, neverthe
less, t·hat agreements extemli•1g for 1 year should, under the circumstances 
of the case, be absolved of arlvcrse competi tive effects. 

Before Mr. Fmnk H ie1• and llh. Em·l.J. K olb, trial examiners. 
ilh. Floyd 0 . Oollitns nnd lvh'. L etvis F. Dep1•o for the Commission. 
Morrison, Ntt{le71t, R er,qer, Jlealcer & B uck, of Kansas City, Mo., for 

respondent. 
Colli PLAINT 

Pursuant to the provisions of the F ederal Trade Commission Act, 
and by vi rtue of the n.uthority vested in it by said act, the F ederal 
Trade Commission, having reason to believe that United Film Ad 
Service, Inc., a corporation, hereinafter referred to as respondent, 
has violated the provisions of section 5 of the F ederal Trade Colllntis
sion Act , and it nppParing to th e Commission that a proceeding by 
it. in respect thereof would be in the pnblic inf·erest, hereby issnes 
i t.s complaint, stating its charges in that respect as follows : 

PAR.\OHAl 'll 1. R esponclent is n corporation ot·ganized nmlcr the
laws of the Stale of Missouri , with its office and principal place 
of business located n.t ~M4!J Charlotle Street, Kansas City, Mo. 

P.\H. 2. Said rt-spondell t for more than 10 years last past has 
bee11, and is Jtow engage<l in the business of pro<lucin~, selling, leas
ing, renting, and clistribnt ing- commercial or advertising fi lms to or 
for advertisers of Yarions commoditiPs and to other di stributors of 
snch film. Said respondent furn ishes display services to advertisers 
through the <>xhibiting of such films upcm the screens of various mo
tion pictme theaters th ronghont the United States, with whom it 
has screening agreements. 

Said respondent. is one of the largest pro!lncers allCl distribu tors 
of commercial or advertising films in the United States and cunses 
said films wlH•n produced, sold , leased or rented, to be transported 
from its place of bnsiness to motion picture theaters located throngh
ont the several States of the U nited States, where said films are 
displayed on the screens of such theaters for a specified pe1-jod of 
time, HSmtlly 1 '"eek. Upon the conclusion of the display period 
snch films are retnmed by the theaters or exhibitors to said responclenl. 

There has been, and is now, a constant recurring course and flo·w 
of said commercia.} or advertising fil ms in interstate commerce, 
throughou t the Severa 1 States of the United States. 

PAR. 3. Said respondent has been from time to t ime, and is now, 
in active and snbsta11tial competition ·with other fi lm distributors in 
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the sale, rental, and distribution in said commerce of commercial or 
advertising films. 

PAR. 4. In or about the year 1937, and from time to time thereafter, 
said respondent has entered into long term screening agreements with 
various motion picture exhibitors for the exclusive privilege of ex
hibiting commercial or advertising films, produced or distributed by 
it, on the screens of tho theater or theaters owned or controlled by 
Raid exhibitors, whereby said respondent pays the exhibitor at a stip
ulated rate for the privilege of displaying its.aclvertisillg films. Such 
agreements are known and designated as "Theater Screening Agree
ments," in which there is included the following provision : 

'l'lle exhii.Jitor agrees not to screen or display any advertising on the screens 
of the above theaters other than Umt furnished by the distributor, excepting 
films ot· slides exhibited for cbal"itable or 110iitical organizations, or for the 
exhibitor's present or future film attractions. 

The foregoing provision has been enforced by respondent and 
adhered to by a substantial nwnber of exhibitors located tlu·oughout 
the United States. 

P .AR. 5. The capacity, tendency, and effect of the aforesaid agree
ments and the acts of said respondent in the performance thereof are, 
and have been, to unduly restrain, lesse11, suppress, and injure com
petition in the interstate sale, lease, rental, and distribution of com
mercial or advertising films and to unduly hinder and prevent 
competing producers, sellers, and distributors of commercial or 
advertising films from selling, leasing, renting, and distributing such 
films from the various States o.f the United States, where said pro
ducers, sellers, and distributors are located, to and into various other 
States where the exhibitors of said films are located, and to monopolize 
in said respondent the sale, lease, rental, and distribution o£ com
mercial" or advertising films in commerce as herein stated. 

As a further efl'ect of the aforesaid agreements, advertisers or pro
spective advertisers, who, in their respective marketing areas, have 
sought to obtain motion picture film advertising through said other 
film distributors, have been compelled as a result of the restrictive 
provisions of said agreements, either to place their business with re
spondent or to forego this type of advertising. 

PAn. G. The ·acts and practices of responde11t, as herein alleged, 
are all to the prejudice of competitors of respondent and of the public; 
have a dangerous tendency to hinder and prevent, and have actually 
h.indel'ed and prevented competition in the sale, leasing, rental, and 
distribution of commercial or advertising films in commerce within 
the intent and meaning of the F ederal Trade Commission Act; have 
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unreasonably rest1'ained such commerce in commercial or advertis
ing films, and have a dangerous tendency to create in respondent a 
monopoly in certain sections of the United States in the sale, leasing, 
rental, and distribution of such films, and constitute unfair methods 
of competition in commercP. within the intent and meaning of section 
5 of the Federal Trade Commission Act. 

REPORT, FINDINGS AS TO THE FaCTS, AND ORDER 

Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on May 26, 1947, issued and subse
quently served its complaint in this proceeding upon the respondent 
named in the caption hereof, charging it with the use of unfair methods 
of competition in commerce in violation of the provisions of said act. 
After the r espondent filed its answer, testimony and other evidence 
in support of and in opposition to the allegations of the complaint were 
introduced before a trial examiner of the Commission theretofore duly 
designated by it and such testimony and other evidence were duly 
recorded and filed in the office of the Commission. Thereafter, this 
proceeding regularly came on for final hearing before the Commission 
upon the complaint, the answer thereto, testimony and other evidence, 
and the recommended decision of the trial examiner (all other inter
vening procedure, including the filing of briefs and presentation 
before the Commission of oral argument having been waived); and 
the Commission, having duly considered the matter and being now 
fully advised in the premises, finds that this proceeding is in the in
terest of the public and makes this its findings as to the facts and its 
conclusion drawn therefrom. 

FINDINGS AS TO THE FACTS 

P ARAGUA PH 1. The respondent, United Film Service, Inc. ( errone
ously named in the complaint as United Film Ad Service, Inc.) is a 
corporation organized and existing under the laws of the State of 
Missouri, with its principal office and place of business at 2449 Char
lotte Street, Kansas City, Mo. 

PAn. 2. Since 1924 the respondent has been engaged in the business 
of producing, selling, leasing, and distributing commercial or adver
tising films to or for advertisers and to other distributors of advertis
ing films. 

In the course and conduct of its business the respondent ente1's 
into agreements with various advertisers to display, in designated 
theaters, motion picture films adveJtising the business of the adver-

919675--63----27 
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tiser or the commodities sold by him. In connection with such con
tracts with advertisers the respondent purchases screening space frorn 
various exhibitors or theater owners, both independent and chain 

' who are hereinafter referred to as exhibitors, by entering into agree-
ments with them to display advertising films supplied by the respond
ent in their various theaters and to return all films promptly to the 
respondent at the end of the screening period. 

In performance of its contracts with advertisers to display motion 
picture films advertising their businesses or commodities on the 
screens of various motion picture theaters, respondent ships such 
advertising films from its place of business in the State of Missouri 
to the various theaters and exhibitors located in other States of the 
United States. 

In most instances where agreements to display respondent's adver
tising films are entered into with other distributors such advertising 
films are shipped from respondent's place of business in the State of 
Missouri, either directly to such distributor or to the theaters de
signated by them, located in States other than the State of Missouri. 
When the screening of such films is completed they are returned to 
the respondent at its place of business in the State of Missouri by such 
exhibitor or distributor. 

Responden t maintains and at all times mentioned herein has main
tained a course of trade in said commercial or advertising films in 
commerce among and between the various States of the United States. 

PAR. 3. In the course and conduct of its business as herein described, 
the respondent has been engaged in substantial competition with other 
C'Orporations, individuals, an<i business concerns, in the sale, leasing 
Dnd distribution of commerdal or advertising films in commerce 
among and between the va.rious States of the United States. 

PAR. 4. The motion picture advertising film business conducted by 
the respondent falls into three divisions : Local advertising, manu
fncture-dealer or cooperative advertising, and national advertising. · 

The motion picture advertising films used by the respondent are 
of the playlet type and are about 40 feet in length with a 20-foot trailer 
attached identifying the advertiser. These films may be either black 
and white or color, with live action or cartoon animation with sound 
accompaniment. 

As the price of producing a special series of films for a local adver
tiser would be prohibitive, the so-called library film has been devel
oped which is adaptable to various lines of business. In this manner 
the local advertiser is provid<:?d with ready-made motion .pictures for 
the advertising of his particular business which are personalized by 
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the addition of a name trailer which identifies the advertiser with the 
line of business advertised by the playlets. 

In the manufacturer-dealer or cooperative program specific play
lets are produced advertising the product of the manufacturer. The 
cost of production of the playlets is usually paid by the manufacturer , 
while the dealer' pays all or part of the theater charge. This plan is 
much the same as the use of library fihn for local advertising, and is 
used when a manufacturer has exclusive dealers or a limited number 
of dealers in various localities. Such dealers are identified by trailers 
attached to the playlets. 

National advertising is national or regional in scope and consists of 
playlets produced to the manufacturer's specifications and the costs 
of production and exhibition are borne exclusively by the manufac
turer. This plan is generally used for product advertising where the 
manufacturer sells to a large munber of dealers on a nonexclusive 
I.Jasis. 

PAR. 5. In the conduct of its business the respondent enters into 
written screening agreements with exhibitors for a miximum period 
of 5 years with the majority being written for 2 or 3 years. 

These agreements provide that the exhibitors shall properly display 
advertising films furnished by the respondent on the screens of their 
theaters as designated, as part of the exhibitors' regular program, i..·ut 
not immediately opening or closing the program, and that the respond
ent will solicit contracts for fi lm advertising to be displayed on the 
exhibitors' screens and to pay the exhibitors each month for screening 
as designated in the contract. 

PAn. G. In connection with the sale or distribution of respondent's 
screen aclve1'tising service, the respondent enters into contracts with 
n.dvcrtiscrs, usually for a period of 1 year, for the display of com
mercial fi lms, advertising their businesses or commodities, which con
tracts provide for the display of such advertising films in designated 
theaters weekly or every other week for a period of usually 1 year. 
'l'he shortest term contract which the respondent will accept from an 
advertiser is 13 weeks, but tllis is very rare, and contracts for 1 year 
have become the standard practice. The films are changed so that 
there is a different pl!tylet for each week that a film is shown. 

PAR. 7. Th~ usual pi·actice, particularly in local adver tising, is to 
make an arrangement with the theater first, so that the salesman may 
lmow what space he has available for advertising and where located. 
In the greater majority of instances, the begi1ming of performance 
of the contract with the advertiser will not coincide with the.beginning 
of the screening agreement with the theater. This may be clue to 
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llnexpired contracts of a previous distributor which are still in force 
or to necessary delays in negotia6ng contracts with advertisers. This 
•·ery often results in distributors having unexpired contracts with 
advertisers when their contract with the theater expires. 
It is the customary procedure in such cases for the theater to recog

nize the distributor's contract 'Yith the advert,iser a~1d permit per· 
formance after the expiration date of screening agreement. 

In practice, t1le period of time specified in the contracts between 
the theater and distributor means a period of time in which the 
distributor is at liberty to solicit contracts with advertisers instead 
of a period of time in which such advertisements will be shown on 
.the screen. 

PAR. 8. A substantial number of the co11tntcts executed with ex
hibitors contain the provision that the exhibitor agrees that it will 
not screen or display any advertising other than that furnished by 
the respondent during the term of the agreement. 

PAR. 9. As of August 30, 1947, t here were approximately 14,439 
theaters in the 27 States in which respondent operates and of these 
about 8,722 exhibited film advertising. The .respondent as of that 
date had screening agreements with 3,886 theaters of which 1,562 
contained the exclusive clause that the exhibitor wm not screen or 
display any advertising or commercial films other than those furnished 
by the respondent. 

There were approximately 20,30G theaters in the United States as 
of August 1, 1947, and of these about 12,676 exhibited advertising 
films. Among others engaged in the sale and distribution of adver
tising films are Reid H. Ray Film Industries, Inc., Alexander Film 
Co., and Motion Picture- Advertising Service Co., Inc., which com
papies ,are respondents in dockets 5495, 5496, and 5498, respectively. 
As of August 1947, Reid H. Ray Film Industries, Inc., had agreements 
with exhibitors operating 1,450 theaters and of this number the 
agreements relating to 458 contained the provision that no local ad
vertising other than commercial films furnished by Reid H. Ray 
Industries, Inc., would be displayed for rem1111eration during the terms 
of such agreements. Many of such agreements were for a term of 
2 years. Alexander Film Co. had screening [Jgreements containing 
an exclusive feature on its behalf, some for a maximnm term of 3 years, 
with 4,913 theaters, and Motion Picture Advertising Service Co., Jnc., 
had similar contracts running up to 5 years with 2,493 theaters. The 
total number of exclusive arrangements held by the aforesaid three 
companies and the respondent in this proceeding approximated three-
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:fourths of the total number of theaters in the United States which 
displayed advertising films for compensation. 

PAR. 10. The available space for screening advertisements is limited 
and only approximately 60 percent of the theaters accept film ad
vertising. I n addition, theater patrons resent the showing of too 
much film adver tising and thus impose natural limitations on the 
number of advertisements which may be run by theaters, the number 
varying from three to six advertisements or an over-all of 2 to 4 
minutes or 2 to 4 percent of the time consmned by each show .. 

P An. 11. Tl1e use by the respondent of the exclusive screening agree
ments, hereinbefore described, has been of material assistance in 
permitting the respondent to hold for its own use the screens of the 
theaters with whom such contracts were made and has deprived 
competitors of the respondent from showing their advertising films 
in such theaters thereby limiting the outlets for their films in a more 
or less limited field and in some insta.nces resulted in such competitors 
being forced to go out of the screen advertising business because of 
inability to obtain outlets for their screen advertising .. 

The inj urious effects of the respondent's aforesaid agreements upon 
the competition of others engaged in the interstate sale, leasing, rental, 
and distribution of advertising films, together with the tendency to 
monopoly which is inherent therein, have been materially increased by 
the cumulative effects of similar agreements with other exhibitor s 
which have been entered into by Reid H. R ay Film Industries, Inc., 
Alexander Film Co. , and Motion Picture Advertising Service Co., Inc. 

P AR. 12. In the course of this proceeding the respondent has ad
vanced the following contentions in support of its position that no 
public interest is involved in this proceeding: ( 1) That respondent 
does in f act make screen space available to competitors in theaters 
with which it has exclusive agreements if such competitors' films are 
of standard length, of the quality distributed by the respondent, satis
factory to the theater and screening space is available, and (2) that 
because of the beneficial value of exclusive agreements to the dis
tributor and theater, public interest is not involved. 

In making screening space available to competitors the respondent 
requires the payment to it of the same rate respondent charges its 
adver tising customers, less 15 percent commission. Out of this com
mission, the competitor must pay the costs of the film, overhead, and 
sales expense which so limits his profit as to make such arrangement 
unprofitable in local advertising. 
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The beneficial value of exclusive screening agreements to the re
spondent is that they are instrumental in building up the film adver
tising business. Such contracts are of assistance in negotiating more 
satisfactory contracts with both theaters and advertisers. Theaters 
in many instances prefer such exclusive agreements because they give 
better control of the screen advertising, eliminate uncertainty and 
extra bookkeeping, and prevent misunderstandings with local adver
t isers. The advertiser, by means of such exclusive agreements, can 
readily be assured of exclusive use of the screen during the term of his 
contract. 

CONCLUSION 

The Commission has given careful consideration to the contentions 
raised by the respondent. The complaint in this proceeding charges 
the respondent with the use of long-term screening agreements which 
contain the provision that the exhibitor will not screen or display any 

·advertising or commercial films other than those furnished by the 
respondent. The respondent admits the use of the exclusive clause in 
its screening agreements, but in essence denies that its screening agree
ments were for any longer period of time than was necessary to service 
its contracts with advertisers. It is further contended by the respond
ent that because of the beneficial effect of the exclusive clause to the 
di'3tributor, exhibitor, and advertiser, there is no unlawful restraint 
of competition and no public interest involved in this proceeding. 

The maintenance of free and open competition is in the public in
terest and public interest exists in the elimination of practices which 
have the capacity and effect of unreasonably restraining trade or 
which tend to _monopoly. The fact that the agreements in question 
may be beneficial or instrumental to respondent in building up its 
business, or that they may be preferred by theaters, is not controlling 
where the effects of such agreements have been and are, as in the 
circumstances here, to unduly hinder, lessen, and injure competition. 

In considering the effect upon competition o£ the use of respondent's . 
screening agreements containing the exclusive provision in the light 
of the charges of the complaint, the Commission is of the opinion that 
the reasonableness of the restraints imposed thereunder is dependent 
upon the relationship between the term of respondent's screening 
agreements with theaters and the term of its contracts with the 
advertiser. 

The evidence in this proceeding definitely establishes that an ad
vertising contract for a period of 1 year has become a standard prac
tice in the trade. In some local advertising the term may be less than 
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-a year, but in no case has such contract extended beyond a year except 
in the case of renewal. 

Under the general practice the representative of the respondent first 
contacts the theater to determine if space is available for screen ad
vertising and makes such -arrangements as conditions warrant with 
r espect to such space. In this way respendent's representative is able 
t o show prospective advertipers where space is available. In contact
ing the theater it is necessary for the respondent to estimate the 
amount of space it will be able to sell to advertisers. Since film ad
vertising space in theaters is limited to four, five, or six advertisements, 
it is not unreasonable for respondent to contract for all space available 
in such tl1eaters, particularly in territories canvassed by its salesmen 
at regular and frequent intervals. 

It is therefore the conclusion of the Commission in the circum
stances here that an exclusive screening agreement for a period of 1 
year is not an undue restraint upon competition. 

The Commission, however , rejects the ccrntention of the respondent 
· that, due to delays in starting adver tising <;ontracts after screening 
agreements were executed, a contract for 2 years or for a period longer 
than 1 year, is necessary to the performance of its contracts with ad
vertisers. This contention is rejected because by the usual custom 
and by the terms of respondent's contracts, the theater completes the 
screening of advertisements as required by contract between respon
dent and the advertiser even though the expiration date of the con
tract extends beyond the expiration date of the screening agreement 
between the respondent and theater. 

It is concluded in the circumstances here that the use by respondent 
of exclusive screening agreemm1ts which extend for terms greater 
than 1 year constitutes ai1 tmreasonable restraint and restriction of 
competition and that prol1ibition of respondent's use thereof is re
quired in the public interest. 

The aforesaid acls and practices of the respondent as herein found 
constitute unfair methods of competition in commerce within the 
meaning of the Federal Trade Commission Act. 

Commissioner Mason dissenting. 

ORDER '.1'0 CEASE AND DESIS'l' 

This proceeding havilig been heard by the F ederal Trade Com
mission upon the complaint of t he Commission, the answer of the 
r~spondent, testimony, and other evidence taken before a trial exam
iner of the Commission theretofore duly desig-nated by it, and t.he 
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recommended decision of the trial examiner (all other intervening 
procedure, including the filing of briefs and presentation before the 
Commission of oral argument having been waived); and the Com
mission, having made its findings as to the facts and its conclusion 
that the respondent has violated the provisions of the F ederal Trade 
Commission Act: 

I t is orcle1·ed, That the respondent, United Film Service, Inc., a 
corporation, and its officers, representatives, agents, and employees, 
directly or through any corporate or other device, in connection with 
the sale, leasing, or distribution of commercial or advertising films 
in commerce, as "commerce" is defined in the Federal Trade Com
mission Act, do forthwith cease and desist from-

Entering into contracts with motion picture exhibitors for the ex
clusive privilege of exhibiting commercial or advertising films in 
theaters owned, controlled, or operated by such exhibitors when the 
term of such contracts extends for a period in excess of 1 year, or 
continuing in operation or effect any exclusive screening provision in 
existing contracts when the unexpired term of such provision extends 
for a period of more than a year from the date of the service of this 
order. 

I t is furthm· m·cle?•ed, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 

Commissioner Mason dissenting. 

OPINION OF THE COJifMISSION 

MEAn, 0 o11'1!1nissioner: 
The Commission issued comphLints in the four different cases de

scribed in the heading of this opinion, charging that the respective 
respondents were engaged in unfair practices in violation of section 
5 of the Federal Trade Commission Act. These cases involve similar 
questions of fact and law. The statements and conclusions in tllis 
opinion refer to the cases collectively and individually. 

The respondents are the hn·gest producers and distributors of ad
vertising films in the United States. Respondents have entered into 
contracts with owners of various theaters located throughout the 
United States and have obtained the exclusive use of such theater 
screens for long periods of t ime. These periods vary in length from 
1 year or less up to 5 years, during whlch time the exhibitors agree 
to display no advertising films for compensation other than those 
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furnished by the respondent with whom the contract is made. Re
spondents' films may be prepared pursuant to a.greements with mer
chants who are prospective advertisers, but there is a substantial 
volume of ready-made or so-called library films of the playette type 
distributed by respondents. Such films are pet~sonalized by the addi
tion of a name trailer identifying the advertiser with the line of 
business advertised by a pttrticular playette. The agreements be
tween the respondents and the merchants who are recipients of the 
advertising expire within a period of 1 year or less. 

The principal question involved in these cases is whether or not 
the restrictive covenants contained in the various screening agree
ments between the respondent advertising film companies as distrib
utors and certain theater operators or exhibitors constitute an un
reasonable restraint upon commerce and are therefore in violation of 
section 5 of the Federal Trade Commission Act. 

I t appears that the use by the respondents of their exclusive screen
ing agreements has been of material assistance in permitting each 
of the respondents to hold for his use the screens of the theaters with 
which such contracts have been made. Competing distributors have 
been deprived from showing their advertising film in such theaters 
thereby limiting the outlets for competitive films in a more or less 
limited field. In some instances, competitors have been forced to go 
out of the screen advertising business because of inability to obtain 
outlets for their film advertising. The injurious effects of the agree
ments of each of the respondents have been materially increased by 
the cumulative effects of similar agreements with other exhibitors 
which have been entered into by each of the other respondents. 
Although competitors of respondents are sometimes permitted to 
show their films on screens under exclusive contracts to one of the 
respondents, the cost of the film, overhead, and sales expense so limits 
the profit of such competitor as to make this arrangement unprofitable, 
especially in local advertising. 

The respondents have waived the filing of exceptions to the rec
ommended decision of the trial examiner and have waived also the 
filing of briefs and the presentation of oral argument before the 
Commission. The trial examiner in effect has found that respondents' 
long-term exclusive screening arrangement~ constitute an unreason
able restraint and restriction of competition. He has further con
clndt:d that such exclusive screening arrangements as extend for 1 
year or less do not unduly or unreasonably restrain trade. In this 
connection, the trial examiner has given weight to the fact that con-
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tracts with advertisers normally run for a period of 1 year, although· 
in some instances they are for a lesse~ term and he concludes that· 
the reasonableness of the restraints imposed under respondents' ex
clusive screening arrangements are dependent upon the relationship 
between the term of s1,10h screening agreement with the theater and 
the terms of the contracts with the advertisers. 

It is apparent that the nature of the business of these respondents 
r enders it desir able that they have an outlet through which they can 
screen their advertising film in order that prospective advertisers 
can be assured that screening space is available for such film adver
tising as they may like to purchase. The general practice of respond
ents' representative is to contact theaters in the first instance to deter
mine if space is available for screen advertising and to make such 
arrangements as conditions warrant with r espect to such space. It is 
only then in normal course that respondents proceed with their efforts 
to obtain the commitments of merchants with respect to certain of 
respondents' advertising films. 

In the opinion of the Commission, the conclusions of the trial 
examiner that such exclusive screening contracts are unduly restric
tive of competition and hence unlawful when they extend for periods 
in excess of 1 year are supported by the greater weight of the evi
dence. The Commission moreover is of the view that in the circum
stances here, such exclusive agreements as are limited to 1 year or 
less do not appear to unreasonably restrain trad&. 

That the period specified in a restrictive agreement may be im
portant in determining the lawfulness of some types of exclusive pro
visions is demonstrated by the decision of the court in United States v. 
American Oan Oornpany, 87 F . Supp.18 (November 19, 1949). Under 
consideration in that case were contracts requiring customers to pur
chase their total requirements of specified merchandise from a par
ticular source for periods up to 5 years. Although the court concluded 
that the longer term agreements there involved constituted instru
ment.s by which competition was suppressed and eliminated and 
monopoly promoted, in applying the remedy therefor it was further 
concluded that agreements extending for 1 year should be absolved of 
adverse competitive effects in the circumstances of that case. The 
court in such connection stated: 

Mindful that r equirements contracts are not per se unlawful, and ·that one of 
the clements which should be considered is the length thereof, it is only fail' to 
conclude after a careful review of the evidence, that a contract for a period of 1 
year would permit competitive influences to operate at the expiration of said 
period of tlme, and the vice which is now pr~sent in the 5-yenr requirements con-



UNITED FILM A'D SERVICE·, INC. 377 

362 Dissenting Opinion 

tracts, would be removed. Under a contract limited to 1 year, the user-consumer 
would be guaranteed an assured supply and protected by a definite obligation on 
the part of American to meet the totality of needs of the canner, while he, in 
turn, would have a fixed obligation to purchase his seasonal needs from 
American, thus making for mutuality of contract and obligation. 

To strllce down the requirements contracts and to decla1·e them totally void as 
violative of the Sherman Act, without at the same ti.l)le affording to the user
consumer a supply over a limited period of time, would be destructive, illogical, 
unsound, and not inconsonance with the acute and particular problems 
confronting the canning industry. 

It is noted, however, that at the time this opinion is being written, 
the judgment of the trial conrt in that case has not yet become final 
since hearings pertaining to the type of relief to be granted are in 
progress.1 

As of August 1947, the total number of exclusive agreements held by 
respondents in the aggregate approximated three-fourths of the total 
number of theaters in the United States which screen film advertis
ing for compensation. Although the Commission has determined in 
these cases that the effects of the exclusive contracts for a period in 
excess of 1 year have been to unduly restrain competition, the action 
of the Conunission in these cases manifestly does not impinge on the 
rights of respondents to contract for extended terms on a nonexclusive 
basis with theater owners under circumstances which do not unduly 
hinder competition. The corrective action of the Commission is di
rected only to such exclusive agreements as are desig11ed to exclude>
umeasonably for prolonged periods the advertising films of competi
tors of respondents from the screens of theaters. It is the view of the 
majority of the Commission that the orders to cease and desist which 
are issuing herewith are appropriate in the circumstances here. 

DISSENTING OriNION OF CoMJ\USSIONER LowELL B. MAsoN 

Commissioner Mason dissents to the order herein for the reasons 
he has set forth in docket No. 5495, Ray-Bell Films, I nc.2 

1 Judge Harris entered final decree in said matter at San Francisco on June 22, 1950, 
and thereafter, on November 24, 1950, entered "Order and Instructions," in which the 
court denied defendant's application for modification of par. 8 of sec. II of the judg
ment so as to permit defendnnt American Can, subject to certain conditions, to make 
certain payments for office space, to customers, us well as for storngc or manufacturing, 
and to make payments for leases, easements and licenses obtained from railroads, States 
or cities; and, in response to the Government's request, entered the court's interpretation 
and construction with respect to certain matters having to do with sec. III of the decree 
r elating to "Machines and Equipment," deferring the court's finding as to the "Compen
satory Rentals," which defendant was to establish for each type nnd model of leased 
container closing machine, pending a factunlreport on the practical and accounting aspects 
of the question from the special master. 

2 S4le nutc. p. 342. 
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IN THE MATrER oF 

MOTION PICTURE ADVERTISING SERVICE 
COMPANY, INC. 

COliiPLAINT, FINDINGS, ORDER, AND SUPPORTING AND DISSEN'.riNG OPINIONS 
IN REGARD TO THE ALLEGED VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS 
APPROVED SEJPT. 26, 1914 

Doolcet 5498. OompZaint, May 26, 1947-Decision, Oct. 17, 1950 

Maintenance of free and open competition is in the public interest, and public 
interest exists in the elimination of practices which have the capacity and 
effect of unreasonably restraining trade or which tend to monopoly; and 
the fact that certain exclusive dealing agreements, challenged as restrictive 
and in unreasonable restraint of trade, might be beneficial to respondent 
as instrumental in building up its business, or might be prefened by motion
picture theaters concerned, is not controlling where the effects of such 
agreements have been and are to unduly hinder, lessen and injure 
competition. 

Wbere a corporation which was engaged in the production, and in the competi
tive interstate sale, leasing and distribution of commercial or advertising 
fllms, including so-called library films of the playlet type with a name trailer 
identifying the advei'tiser, to or for advertisers and to other dist-ributors 
of such film; doing a business which embraced local advertising, manufac
turer-dealer or cooperative advertising, and national advertising; and enter
ing, into agreements with such theaters as accepted film advertising, for 
space for such advertisements; and into contracts, usually for a year, but 
no longer, with advertisers for the space thus made available; and constitut
ing one of the four largest pr.oducers and uistributors of advertising films 
In the United States, which, in the aggregate, made such exclusive agree· 
ments as below described, with about three-fourths of the theaters in the 
United States which displayed advertising film for compensation-

Entered into screening conlract·s with motion-picture theaters or exhibitors 
for terms ranging from 1 year to 2 years and 5 yea1·s, which provided in 
the case of a substantial number that the exhibitor would display only 
advertising films furnished by said corporation, excepting films or slides 
for charitable or governmental organi7.ations or announcements of attrac
tions of the theater; and, as of August 1, Hl47 had such exclusive contracts 
with 2,493 of the 4,096 theaters with which it bad screening agreements; 

With the result that it was thereby materially assisted in holding for its own 
use the screens of the theaters with which such contracts wet·e made; com
petitors were prevented from showing their films in s uch theaters, thereby 
eliminating their outlets in a limited field and, in some instances, forcing 
them out of business; and the Injurious effect of such agreements upon 
competition together wilh the tendency to monopoly inherent therein, was 
materially increased by tbe cumulative effects of similar agreements entered 
into by the three aforesaid other similarly engaged concerns: 

llelu, That the use of such contracts as extended for terms greater than 1 year, 
constituted an unreasonable restr.!lint and restrict,ion of competition ; that 
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prohibition of snch use was r equired in the public interest; and that said 
acts and practices, under tbe circumstances set forth, constituted unfair 
methods of competition in commerce. 

As respects respondent's contention in the aforesaid proceeding that it did in 
f act make screen space available to competito rs in theate•·s in which i t had 
exclusive agreements, if such films were of standaru length, of tbe quality· 
distributed by the respondent, satisfactory to the theater, and screening: 
space was available: it appeared that r espondent required tlw payment ta 
It of the same rate it charged its advertising customers, less 15 percent 
commission, out of which the competi tor had to pay the costs of tbe fi lm, 
overhead, and sales expense, and thereby so limited tbe latter's profit as 
to make s uch arrangement unprofi table in local adver tising. 

With regard to respondent's contention that because of the beneficial value of 
the exclusive agreements t o the di stributor and theater, to wit, that such 
agreements a re instrumental in building up the film-advertising business ; 
tbnt they are of assistance in negotia ting more satisfactory contracts with 
hoth theaters and advertisers; that in many instances theaters prefer them 
because they give better control of the screen advertising, eliminate uncer
tainty and extra bookkeeping, and prevent misunderstandings with local 
adver tisers; and that the adYertiser, by means of such exclusive agreements, 
<·an r enclily be assured of e.xclusive usc of the screen during the term of 
his contract: the fnct thnt the agreements in question might be beneficial 
to responuent or to theaters as above suggested, is not controlling where 
the efCects of such agreements haYe been and are, as in the instant case, 
to nnduly lessen and injure co.mpetition. 

In cons idering the effect npon competition of the use of r espondent's screening 
OgTeements containing the exclusive provision in the light of the charges 
of the complaint, namely, that the capacity, tendency and effect tl1ereof 
were to tmcluly restrain and injm·e competition In the interstate conduct 
of the business concerned, and to unduly lainder and prevent competitors 
from carrying on such business, as therein more particularly set out : 

The Commission was of the opinion that the reasonableness of the restrain ts 
imposed was dependent upon the relationship between the terms of r espond
ent's screening agreements with theaters and the ter ms of its contracts 
with the advertisers, a nd that an exclusive screening agreement for a period 
of 1 ~·enr was not an undue restraint upon competition; it appearing in 
said connection that an advertising conh·act for 1 year has become standard 
practice in the trade, that it is the practice to first contact tbe theater 
in order that responrlent's representatives may determine if space is avail
able for such advertising, make arrangements with respect thereto, and 
thus be able to show prospective adver tisers where space is available, and 
that it is not unreasonable for respondent-since fihn adverti sing space in 
theaters is limited to fonr, five, or six nclvertlsements-to contract for all 
space available, 11articularly in territories canvassed by its salesmen at 
regular and frequent intervals. 

With r egard to the fact that under the practice herein concerned, tlle begin
ning of the performance of a contract wi th the advertiser will not coincide 
with the beginning of the screening agreement with the theater, so that 
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very often distributors have unexpired contracts with advertisers when 
their contract with the theater expires, ancl respondent's contention that 
due to delays in starting advertising contracts after screening agree
ments are executed, a contract for 2 years or for ·a period longer than 1 
year, is necessary to the performance of its contracts with advertisers: 

The Commission rejected said contention, since by the usual custom and by 
the terms of respondent's contracts, the theater completes the screening 
of advertisements, even though the expiration date of the contract extends 
beyond the expiration date of the screening agreement between the respond
ent and the theater. 

In said proceeding, in which it appeared that the total number of long-term, ex
clusive agreements of the kind here involved, made by the respondent, and 
the other three concerns hereinbefore r eferred to, aggregated about three
fourths of the theaters in the United States which screen film advertising 
for compensation, and the Commission agreed with the conclusion of the 
trial examiner that the reasonableness of the restraints imposed under 
respondent's exclusive screening agreements was dependent upon the re
lationship between the terms of the screening agreements with the theater 
and the terms of tlte contracts with the advertisers, aml that respondent's 
long-term exclusive screening agreements constituted an unreasonable re
straint and restriction of competition, but that such agreements as did not 
extend for more than a year did not unduly or unreasonably restrain trade: 

The action of the Commission in such cases manifestly did not impinge on the 
right of respondent to contract for extended terms on a nonexclusive basis 
with theater owners, under circumstances which do not unduly hinder com
petition, and the Commission's corrective action was directed only to such 
exclusive agreements as are designed to exclude unreasonably for pro· 
longed periods the advertising films of competitors from the screens of 
theaters. 

In said proceeuing, in which the Commission was of tlle view that under the 
circumstances of the case, including the nature of the business, which ren
dered it desirable that respondents have an outlet through which they could 
screen advertising film in order that prospective advertisers could be as-. 
sured that screening space was available for such film advertising as they 
might like to purcllase ; the general practice on the part of respondents' 
representatives of contacting theaters in the firs t instance to determine if 
space was available for screen advertising, and make such arrangements 
as conditions warranted with r espect thereto, and of thereafter, in normal 
course, proceeding with efforts to obtain the commitments of merchants 
with respect to display of respondents' advertising films; and the fact that 
it was the standard practice to make such contracts with advertisers for 
periods of 1 year : 

The Commission, in concluding that such exclusive agreements as were limited 
to 1 year or less did not unreasonably restrain trade, was not unmindful 
of the decision in United States v . . A?nerican Oan Oo., Nov. 19, 1949, 87 F. 
Supp. 18, in which it was demonstrated that the period specified in a re
strictive agreement might be important ·in determining the lawfulness of 
some types of exclusive pwvisions, in that the court, while condemning 
the longer term agreements thet·e involved as instruments by which com-
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petition was suppressed and eliminated UJ?.cl monopoly promoted, concluded, 
nevertheless, that agreements e-xtending for 1 year should under the cir; 
cumstances of the case be absolved of adverse competitive effects. 

Before llh. Fmnlc Hier and lth. Earl J. Kolb, trial examiners. 
M1•. Floyd 0. Collins and Mr. Lewis F. Depro for the Commission. 
Rosen, Kammm·, lVoltf, Hopkins & Bwrlce, of New Orleans, La., 

for respondent. 
CoMPLAINT 

Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Motion Picture 
Advertising Service, Co., Inc., a corporation, hereinafter referred to 
as respondent, has violated the provisions of section 5 of the Federal 
Trade Commission Act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that r espect as 
follows: 

P .ARAORAPH 1. Respondent is a corporation organized under the laws 
of the State of Louisiana, with its office and principal place of busi
ness located at 1032 Carondelet Street, New Orleans, La. 

PAR. 2. Said respondent for more than 10 years last past has been, 
and is now, engaged in the business of producing, selling, leasing, 
renting, and distributing commercial or advertising films to or for 
advertisers of various commodities and to other distributors of such 
films. Said respondent furnishes display services to advertisers 
through the exhibiting of such films upon the screens of motion-picture 
theaters throughout the United States, with whom respondent has 
screening agreements. 

Said respondent is one of the largest producers and distributors of 
commercial or advertising films in the United States and causes said 
films when produced, sold, leased, or rented, to be transported from 
its place of business to motion-picture theaters located throughout 
the several States of the United States and in the District of Columbia, 
where said films are displayed on the screens of such theaters for a 
specified period of time, usually one week. Upon the conclusion of 
the display period such films are returned by the theater or exhibitor 
to said respondent. 

There has been, and now is, a constant .recurring course and flow of 
said films in interstate commerce, throughout the several States of 
the United States and in the District of Columbia. · 
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PAR. 3. Said respondent has been from time to time, and is now, 
·in active and substantial competition with other distributors of com
mercial or advertising films in the sale, rental, and distribution thereof 
in said commerce. 

PAR. 4. In or about the year 1937, a.nd from time to time thereafter, 
~aid respondent has entered into long-term screening agreements with 
various motion-picture exhibitors for the exclusive privilege of ex
hibi ting commercia] or advertising films, produced or distributed by 
it, on the screens of the theater or theaters owned or controlled by 
said exhibitors, whereby said respondent pays the exhibitor at a 
stipulated rate for the privilege of displaying its advertising films. 
Such agreements are known and designated as ''Theater Screening 
Agreements" and provide, in part, that said respondent is granted 
the exclusive privilege of exhibi ting commercial or advertising film 
or slide advertising on the screen of the exhibitor and that the said 
exhibitor will not di splay commercial or advertising films, other than 
that furni shed by said respondent, except announcements of ex
hibitor's coming attractions and charitable, civic and governmental 
mmouncements, for which no compensation is to be r eceived by the 
exhibitor. The foregoing provision has been enforced by said re
spondent and adhered to by a substantial number of exhibitors lo
cated in various States of the United States, and the District of 
Columbia. 

PAR. 5. The capacity, tendency and effect of the aforesaid agree
ments and of the acts of said respondent in the performance thereof 
are, and have been, to unduly restrain, lessen, suppress, and inj nre 
competition in the interstate sale, lease, rental , and distribution of 
commercial or advertising films, and to unduly hinder and prevent 
competing producers,. sellers, an(! distributors of commercial or ad
vertising films from selling, leasing, renting, and distributing such 
films from the various States of the United States, where said pro
ducers, seJlers and distributors are located, to and into various other 
Sta.tes where motion-pictnrc exhibitors are located, and to monopolize 
in said respondent the sale, ]ease, rental, and distribution of com
mercial or advertising films in commerce as herein set out. 

As a further effect of the aforesaid agreements, advertisers or 
prospective advertisers, who, in their respective marketing areas, 
have sought to obtain motion-picture film advertising through said 
other film distributors, have been compelled, as a result of the re
strictive provisions of said agreements, either to place their business 
with respondent or to forego this type of advertising. 
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P l\R. <i. The acts and practices of respondent, as herein alleged, 
are all to the prejudice of competitors of said respondent and of the 
public; have a dangerous tendency to hinder and prevent, and have 
actually hindered and prevented competition in the selling, leasing, 
renting, and distributing of commercial or advertising films in com
merce within the intent and meaning of the Federal Trade Commis
sion Act; have u11rcnsonably restrained such commerce in commercial 
or advertising fi lms, and have a: dangerous tendency to create in 
respondent a monopoly in certain areas of the United States in the 
selling, leasing, renting and distribnting of such films, and constitute 
unfair methods of competition in commerce within the intent and 
111eani ng of section 5 of the Federal Trade Commission Act. 

REPORT, FIN DINGS AS 'l'O '!'HE FACTS, AND OnDER 

Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on May 26, 1047, issued and subse
quently served its complaint in this proceeding upon the respondent 
named in the crLption hereof, charging it with the use of unfair 
methods of competition in commerce in violation of the p1·ovisions of 
said act. After the respondent fil e<l its answer, testimony and other 
evidence in support of and in opposition lo the tdlegations of the com
plaint were introclncecl before a trial examiner of the Commission 
theretofore duly designa.tcd by it and such testimony and other evi
dence were duly recorded and filed in lhe office of the Commission. 
Thereafter, this proceeding regularly cmne on for final hearing before 
the Commission upon the complaint, the ans,ver thereto, testimony and 
other evidence, and the recornmendecl decision of the trial ex~uniner 
(all other intervening p1·ocedure, incluclil1g the filing of briefs and 
presentation before the Commission or oral argument having been 
waived) ; and the.Commission, having duly considered the matter and 
being now fully advised in the premises, finds that this proceeding is in 
the u1terest of the public and makes this its findings as to the facts and 
its conclusion drawn therefrom. 

FINDINGS AS TO TH J<' F ACTS 

P ARAGllAPH 1. Respondent Motion Picture Advertising Service Com
pany, Inc:, is a corporation organized and existing under the laws of 
the State of Louisiana, with its principal office and place of business 
located at 1032 Carondelet Street, New Orleans, in the State of 
Louisiana. 

919675-53--28 
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PAR. 2. Since 1925 the respondent has been engaged in the business 
of producing, selling, leasing, and distributing commercial or adver
tising films to or for advertisers and to other distributors of adver
tising films. 

In the course and conduct of its business the respondent enters into 
agreements with various advertisers to display, in designated theaters, 
motion-picture films advertising the business of -the advertiser or 
the commodities sold by him. In connection with such contracts with 
advertisers the respondent purchases screening space from various 
exl1ibitors or theater owners, both independent and chain, who are 
hereinafter referred to as exl1ibitors, by entering into agreements 
with them to display advertising films supplied by the 1-espondent 
in their various theaters and to r eturn all films promptly to the re
spondent at the end of the screening period. 

In performance of its contracts with advertisers to display motion
picture films advertising their businesses or commodities on the screens 
of various motion-picture theaters, respondent ships such advertising 
films f rom its place of business in the State of Louisiann. to the various 
theaters and exhibitors located in other States of the United States. 

In most instances where agreements to display r espondent's adver
tising fihns are entered into with other distributors such advertising 
films are shipped from respondent's place of business in the State of 
Louisiana, either directly to such distributor or to the theaters desig
nated by them, located in States other than the State of Louisiana. 
·when the screening of such films is completed they are returned to 
the respondent at its p lace of business in the State of Louisiana by 
such exhibitor or distributor. 

R espondent maintains and at all times mentioned herein has main
tained a course of trade in said commercial or advertising films in 
commerce among and between the various States of the United States. 

PAn. 3. In the course and conduct of its busi:ftess as herein de
scribed, the respondent has been engaged in substantial competition 
with other corporations, individuals and business concerns, in the 
sale, leasing and distribution of commercial or advertising films in 
commerce among and between the various States of the United States. 

PAR. 4. The motion-picture advertising film business conducted by 
the respondent falls into three divisions: local advertising, manufac
turer-dealer or cooperative advertising, and national advertising. 

The motion-picture advertising films used by the respondent are of 
the playlet type and are about 40 feet in length with a 20-foot trailer 
attached identifying the advertiser. These films may be either black · 
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and white or color, with live action or cartoon animation with sound 
accompaniment. 

As the price of producing a special series of films for a local 
advertiser would be prohibitive, the so-called library film has been 
developed which is adaptable to various lines of business. In this 
ma:.aner the local advertiser is provided with ready-made motion 
pictures for the advertising of his particular business which are 
personalized by the addition of a name trailer which identifies the 
advertiser with the line of business advertised by the playlets. 

In the manufacture-dealer or cooperative program specific playlets 
are produced advertising the product of the manufacturer. The cost 
of production of the playlets is usually paid by the manufacturer, 
while the dealer pays all or part of the theater charge. This plan 
is much the same as the use of library film for local advertising, and 
is used when a manufacturer has exclusive dealers or a limited number 
of dealers in various localities. Such dealers are identified by trailers 
attached to the playlets. 

National advertising is national or regional in scope and consists 
of playlets produced to the manufacturer's specifications and the 
costs of production and exhibition are borne exclusively by the manu
facturer. This plan is generally used for product advertising when 
the manufacturer sells to a large number of deaJers on a nonexclusive 
basis. · 

P .AR. 5. In the conduct of its business the respondent enters into 
written screening agreements with exhibitors and theaters for a maxi
mum period of five years with the majority being written for 2-yea,r 
and 1-year terms. It was estimated that about 25 percent·of respond
ent's screening agreements were for a period of 5 years. These agree
ments provide that the exhibitor shall properly display advertising 
films supplied by the respondent on the screens of their theaters as 
designated, .return such films to the respondent at the end of the 
screening period, and that the respondent will pay the exhibitor each 
month for screening as designated in the contract. 

PAR. 6. In connection with the sale or distribution of respondent's 
screen advertising service, the respondent enters into contracts with 
advertisers usually for a period of 1 year, for the display of com
mercial films, advertising their businesses or commodities, which con
tracts provide for the display of such advertising films in designated 
theaters weekly or every other week for a period of usually 1 year. 
The shortest term contract which the respondent will accept from an 
advertiser is 13 weeks, but this is very rare, and contracts for 1 year 
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have become the standard practice. The films are changed so tha· 
there is a different playlet for each week that a film is shown. 

PAR. 7. The nsual practice, particularly in locnl advert isillg, i;; 
to make an arrangement with the theater first, so that the snJesman 
may know what space he has available for advertising and where 
located. In the greater majority of insta11ces, the beginning of per
formance of the contract with the advertiser will not coincide with 
the beginning of the screening agreement with the theater. Tlus 
may be clue to unexpired contracts of a previous clistributor which are 
still in force or to necessary delays in negotiating contracts with 
advertisers. This very often results in distributors having unexpired 
contracts with advertisers when their contract with the theater expires .. 

It is the customary p1·occdnre in such cases for the theater to 
recognize the distributor's contract with the advertiser and permit 
performance after the expiration elate of the screening agreement. 

In practice, the period of time specified in the contracts between 
the theater and distributor means a period of time in \Yhich !'he dis
tributor is at liberty to solicit contracts with advertisers instead of 
a period of time in which such advertisements will be shown on the
screen. 

PAn. 8. A substantial number of the contracts executed with exhib-· 
itors contain the provision that the exhibitor agrees that it will screen. 
or display only aclvertisi11g films furnished by the respondent, ex
cepting films or slides for charitable or governmental organizations 
or announcements of attractions of the theaters. 

PAR. 9. As of August 1, 1947, there were approximately 20,306. 
theaters iu the United States and of these about 12,676 exhibited film 
advertising. In the District of Columbia and the 27 States where 
theaters having contracts with respondent were located, there were· 
approximately 6,260 theaters regularly exhibiting screen adver tising 
for compensation. The respondent as of this period had screening 
agreements with 4,096 theaters of which 2,493 contained the exclusive 
clause that the exhibitor will not screen or display any advertising 
or commercial films other than those furnished by respondent. 

Among others engaged in the sale and distribution of advertising 
fi lms are Reid H. Ray Film Industries, Inc., Alexander Fi1m Co., and 
United Film Service, Inc., which companies are respondents in Dockets 
5495, 5496, and 5497, respectively. As of August 1947, Reid H. Ray 
Film Industries, Inc., had agreement s with exhibitors operat ing 1,450 
theaters and of this number the agreements relating to 458 containE-d' 
t.he provision that no local adYertising other than commercial film a.cl
v~rtising furnished by Reid H. Ray Film Indnstries, Inc., would be-
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·displayed for remuneration during the terms of such agreements. 
Many of such agreements were for a term of 2 years. Alexander 
Film Co., had screening agreements containing an exclusive feature 
<On its behalf, some for a maximum term of 3 years, with 4,913 theaters, 
~mel United Film Service, Inc., had similar contracts with 1,562, many 
for a maximum term of 5 years. The total nmnber of exclusive ar
rangements held.by the aforesaid three companies and the respondent 
in this proceeding approximated three-fourths of the total number of 
theaters in the United States which displayed advertising films for 
compensation. 

PAR. 10. The available space for screening advertisements is limited 
:mel only approximately 60 percent of the theaters accept film adver
tising. In addition, theater patrons resent the showing of too much 
film advertising and thus impose natural limitations on the number 
of advertisements which may be run by theaters, the munber varying 
from three to six advertisements or an over-all of 2 to 4 minutes or 2 
to 4 percent of the time consumed by each show. 

PAR. 11. The use by the respondent of the exclusive screening agree
ments, hereinbefore described, has been of material assistance in per
mitting the respondent to hold for its own t1se the screens of the 
theaters with which such contracts were made and has deprived com
petitors of the respondent from showing their advertising films in 
such theaters thereby limiting the outlets for their films in a more or 
Jess limited field and in some i11stances resulted in such competitors 
being forced to go out of the screen advertising business because of 
inability to obtain outlets for their screen advertising. 

The injurious effects of the respondent's aforesaid agreements upon 
the competition of others engaged in the interstate sale, leasing, rental, 
and distribution of advertising films, together with the tendency to 
monopoly which is inherent therein, have been materially increased 
by the cumulative effects of similar agreements with other exhibitors 
which have been entered into by Reid·H. Ray Film Industries, Inc., 
Alexander Film Co., and United Film Service, Inc. 

Pan. 12. In the course of this proceeding the respondent has ad
Tanced the follow.ing contentions in support of its position that no 
public interest is involved in this proceeding: (1) That respondent 
does in fact make screen space available to competitors in theaters 
with which it has exclusive agreements if such competitors' films are 
of standard length, of the quality distributed by the respondent, satis
factory to the theater and screening space is available, and (2) that 
because of the beneficial value of exclusive agreements to the distribu
tor and theater, public interest is not involved. 
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In making sc~·eening space available to competitors the respondent 
r equires the payment to it of the same rate respondent charges its. 
advertising customers, less 15 percent commission. Out of this com
mission, the competitor m11st pay the costs of the film, overhead and 
sales expense which so limits his profit as to make such arrangement 
unprofitabl e in local advertising. 

The beneficial V!tlue of exclusive screening :tgreements to the re
spondent is that they are instrumental in building up the fi1m adver
tising business. Such contracts are of assistance in negotiating more· 
satisfactory contracts with both theaters and advertisers. Theaters 
in many instances prefer such exclusive agreements because they give 
better control of the screen advertising, elimina te uncertttinty and 
extra bookkeeping and prevent misunderstandings with local adver
tisers. The adver tiser, by means of snch exclusive agreements, can 
readily be assured of exclusive use of the screen during the term of his 
contract. 

CON CLUSION 

The Commission has given careful consideration to the contentions 
raised by the respondent. The complaint in this proceeding charges 
the r espondent with the use of long-term screening agreements which 
contain the provision that the exhibitor will not screen or display any 
advertising or commercial films other than those fumished by the 
respondent. The r espondent admits the use of the exclusive clause 
in its scl·eening agreements, bnt in essence denies that its screening 
agreements were f or a11y longer period of time than was necessary 
to service its contract s with advertisers. It is further contemled by 
the respondent that because of the beneficial effect of the exclusive 
clause to the distributor, exhibitor, and advertiser, there is no unlaw
ful restraint of competition and no public interest involved in tlus 
proceeding. 

Tha maintenance of free and open competition is in the public 
interest and public interest exists in the elimination o£ practices which 
have the capacity and effect of unreasonably restraining trade or 
which tend to monopoly. The fact that the agreements in question 
may be beneficial or instrumental to respondent in building up its 
business, or that they may be preferred by theaters, is not controlling 
wher e the effects of such agreements have been and are, as in the 
circumstances here, to unduly hinder, lessen and injure competition. 

In considering the effect upon competition of the use of respondent's 
screening agreements containing the exclusive provision in the light of 
the charges of the complaint, the Commission is of the opinion that 
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the reasonableness of the restraints imposed thereunder is dependent 
upon the relationship between the term of respondent's screening 
agreements with theaters and the term of its contracts with the 
advertiser. 

The evidence in this proceeding definitely establishes that an adver
tising contract for a period of one year has become a standard prac
tice in the trade. In some local advertising the term may be less than 
a year, but in no case has such contract extended beyond a year except 
iH the case of renewal. 

Under the general practire the representative of the respondent 
first contacts the theater to determine if space is available for screen 
advertising and makes such n.rrangements as condi6ons warrant with 
respect to such space. In this way respondent's representative is able 
to show propsective advertisers where space is available. In contact
ing the theater it is necessary for the respondent to estimate the 
amount of space it will be able to sell to advertisers. Since film ad
vertising space in theaters is limited to four, five, or s.ix advertise
ments, it is not unreasonable for r espondent to contract for all space 
available in such theaters, particularly in territories canvassed by its 
salesmen at regular and frequent intervals. 

It is therefore the conclusion of the Commission in the circum
stances here that an exclusive screening agreement for a period of 1 
year is not an undue restraint upon competition. 

The Commission, however, rejects the contention of the respondent 
th at, due to delays in starting advertising contracts after screening 
agreements were executed a contract for 2 years or for a period longer 
than 1 year is necessary to the performance of its contracts with ad
vertisers. This contention is rejected because by the usual custom 
and by the terms of respondent's contracts, the theater completes the 
screening of advertisements as required by contract between respond
ent and the advertiser even though the expiration date of the contract 
extends beyond the expiration date of the screening agreement between 
the respondent and theater. 

It is concluded in the circumstances here that the use by r espondent 
of exclusive screening agreements which extend for terms greater 
than one year constitutes an unreasonable restraint and restriction of 
competition and that prohibition of respondent's use thereof is 
r equired in t he public interest. 

The aforesaid acts and practices of the respondent as herein found 
constitute unfair methods of competition in commerce within the 
meaning of the Federal Trade Commission Act. 

Commissioner Mason dissenting. 
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ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission, the answer of the 
respondent, testimony and other evidence taken before a trial ex
aminer of the Commission theretofore 'duly designated by it, and 
the recommended decision of the trial examiner (all other intervening 
procedure, including the fili11g of briefs and presentation before the 
Commission of oral argument having been waived) ; and the Com
mission, having made its findings as to the facts ai1d its conclusion 
that the respondent has violnted the provisions of the F ederal Trade 
Commission Act : 

I t is m•dered, That the respondent, Motion Picture Advertising 
Service Co., Inc., a corporation, and its officers, representatives, 
agents, and employees, directly or through any corporate or other 
device, in connection with the sale, leasing or distribution of com
lnercial or advertising films in commerce, as "commerce" is defined 
in the Federal Trade Commission Act, do forthwith cease and desist 
from..._ 

Entering into contracts with motion-picture exhibitors for the 
exclusive privilege of exhibiting commercial or advertising films in 
theaters owned, controlled or operated by such exhibitors when the 
term of such contracts extends for a period in excess of 1 year, or 
continuing in operation or effect any exclusive screening provision 
in existing contracts when the unexpired term of such provision 
extends for a period of more than a year from the date of the service 
of this order. 

It is fwrthe?' 01•dered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it 
has complied with this order. 

Commissioner Mason dissenting. 

OPINION OF THE CoMMISSION 

MEAn, 0 0'11'11missioner: 
The Commission issued complaints in the four different cases de

scribed in the heading of this opinion, charging that the respective 
respondents were engaged in unfair practices in violation of section 
5 of the Federal Trade Commission Act. These cases involve similar 
questions of fact and law. The statements and conclusions in this 
·opinion refer to the cases collectively and individually. 
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The respondents are the hu·gest producers and distributors of adver
tising films in the United States. Respondents have entered into· 
contracts with owners of various theaters located throughout the· 
United States and have obtained the exclusive use of such theater· 
screens for long periods of time. These periods vary in length from 
1 year or less up to 5 yea1·s, during which time the exhibitors agree 
to display no advertising films for compensation other than those 
furnishE!d by the respondent with whom the contract is made. Re
sponden ts' films may be prepared pursuant to agreements with mer
chants who are prospective advertisers, but there is a substantial 
volume of ready made or so-called library films of the playette type 
distributed by respondents. Such films are personalized by the addi
tion of a name trailer identifying the advertiser with the line of 
business advertised by a particular playette. The agreements between. 
the respondents and the merchants who are recipients of the adver-· 
t.ising expire within a period of 1 year or less. 

The principal question involved in these cases is whether or not the 
restrictive covenants contained in the various screening agreements 
between the respondent advertising film companies as distributors 
and certain theater operators or exhibitors constitute an unreason
able restrain upon commerce and ar e therefore in violation of section. 
5 of the Federal Trade Commission Act. 
It appears that the use by the respondents of their exclusive screen

ing agreements has been of material assistance in permitting each 
of the respondents to hold for his use the screens of the theaters with 
which such contracts have been made. Competing distributors have 
been deprived from showing their advertising film in such theaters 
thereby limiting the outlets for competitive films in a more or less 
limited field. In some instances, competitors have been forced to· 
go out of the screen-advertising business because of inability to obtain 
outlets for their film advertising. The injurious effects of the agree
ments of each of the respondents have been materially increased by 
the cumulative effects of similar agreements with other exhibitors 
which have been entered into by each of the other respondents. Al
though competitors of respondents are sometimes permitted to show 
their films on screens under exclusive contracts to one of the respond
ents, the cost of the film. overhead and sales expense so limits the 
_profit of such competitor as to make tllis arrangement unprofitable, 
especially in local advertising. 

The respondents have waived the filing of exceptions to the recom
mended decision of the t rial examiner and have waived also the filing: 
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of briefs and the presentation of oral argument before the Com
miSSIOn. The trial examiner in effect has found that respondents' 
long-term exclusive screening arrangements constitute an unreason
able restraint and restriction of competition. He has further con
cluded that such exclusive screening arrangements as extend for 
1 year or less do not unduly or unreasona:bly restrain trade. In 
this connection, the trial examiner has given weight to the fact that 
contracts with advertisers normally run for a period of 1 year, although 
in some instances they are for a lesser term and he concludes that 
the reasonableness of the restraints imposed under respondents' ex
clusive screening arrangements are dependent upon the relationship 
between the term of such screening agreement with the theater and 
the terms of the contract with the advertisers. 

It is apparent that t.he nature of the business of these respondents 
renders it c;lesirable that they have an outlet through which they can 
screen their n,dvertising film in order that prospective advertisers 
can be assured that screening space is available for such film adver
'tising as they may like to purchase. The general practice of re
~pondents' representative is 'to contact theaters in the first instance to 
determine if space is available for screen advertising and to make 
such arrangements as conditions warrant with respect to such space. 
It is only then in normal course that respondents proceed with their 
efforts to obtain the commitments of merchants with respect to cer
tain of respondents' advertising films. 

In the opinion of the Commission, the conclusions of the trial 
examiner that such exclusive screening contracts are unduly restric
tive of competition and hence unlawful when they extend for periods 
m excess of one year are supported by the greater weight of the 
evidence. The Commission moreover is of the view that in the cir
cumstances here, such exclusive ltgreements as are limited to 1 year 
or less do not appear to unreasonably restrain trade. 

That the period specified in a r estrictive agreement may be im
portant in determining the lawfulness of some types of exclusive pro
visions is demonstrated by the decision of the court in United States 
v. American Oan Oompany, 87 F. Supp. 18 (Nov. 19, 1949). Under 
consideration in that case were contracts requiring customers to pur
chase their total requirements of specified merchandise from a partic
ular source for periods up to 5 years. Although the court concluded 
that the longer term agreements there involved constituted instru
ments by which competition was suppressed and eliminated and 
monoply promoted, in applying the remedy therefor it was further 
concluded that agreements extending for one year should be absolved 
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of adverse competitive effects in the circumstances of that case. The 
court in such connection stated : 

Mindful that requirements contracts are not per se unlawful, and that one of 
the elements which should be considered is the length thereof, it is only fair to 
conclude after a careful review of the evidence, that a contract for a period of 
1 year would permit competitive influences to operate at the expiration of said 
period of time, and the vice which is now present in the 5-year requirements 
contracts, would be removed. Under a contract limited to 1 year, the user
consumer would be guaranteed an assured supply and protected by a definite 
obligation on the part of American to meet the totality of needs of the canne1', 
while he, in turn, would have a fixed obligation to purchase his seasonal needs 
from American, thus making for mutuality of contract and obligation. 

To strike down the requirements contracts and to declare them totally void 
as violative of the Sherman Act, without at the same time affording to the user
consumer a supply over a limited per iod of time, would be destructive, illogicaj, 
unsound and not inconsonance with the acute and particular problems confront
ing the canning industry. 

It is noted, however, that at the time tlus opinion is being written, 
the judgment of the trial court in that case has not yet become final 
since hearings pertauung to the type of relief to be granted are in 
progress.1 

As of August 194'7, the total number of exclusive agreements held by 
respondents in the aggregate approximated three-fourths of the total 
number of theaters in t he United States which screen-film advertising 
for compensation. Although the Commission has determined in these 
cases that the effects of the exclusive contracts for a period in excess 
of 1 year have been to unduly restrain competition, the action of the 
Commission in these cases manifestly does not impinge on the rights 
of respondents to contract for extended terms on a nonexclusive basis 
with theater owners under circumstances which do not unduly hinder 
competition. The corrective action of the Commission is directed only 
to such exclusive agreements as are designed to exclude unreasonably 
for prolonged periods the advertising films of competitors of respond
ents from the screens of theaters. It is the view of the majority of the 

1 Judgo Hal'l'is entered final decree In said matter at San Frnncisco on June 22, 1950, 
and thereafter, on November 24, 1950, entered "Order and Instructions," In which the 
Court denied defendant's application for mocliflcation of par. 8 of section II of the 
judgment so as to permit defendant American Can, subject to cer tain conditions, to make 
certain payments for office SJ)ace, to customers, as well as for storage or manufacturing, 
and to make payments for lenses, casements and licenses obtained f rom ra!lr ·a ds, States 
or cities; and, in response to the Government's request, entered the Court's Interpretation 
and construction with respect to certain matters having to do with section III of the decr ee 
relating to "Machines and Equipment," deferring tile Court's find ing as to the "Compen
satory Rentals ," wbich defendant was to establish for each type and model of leased 
container closing machine, pending a factual report on the practical and accoun ting aspects 
of the quest ion from the Special Master. 
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Commission that the orders to cease and desist which are issuing here
with are appropriate in the circumstances here. 

DrsSEN'ITNG OPINION OF Co:r.rMISSIONER LowELL B. MAsoN 

Commissioner Mason dissents to the order herein for the reasons he 
has set forth in Docket No. 5495, Ray-Bell Films, Inc.2 

• Sec nn tc, p. 342. 
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IN Tim MATTER OF 

FIR DOOR INSTITUTE ET AL. 

· ·COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN AC'.l' OF 'CONGRESS APPROVED SEP'l'. 26, 1914 

Docket 55128. Complaint, A.ttQ. 8, 1949 '-Decision, Oct. 20, 1950 

·where eight corporations (along with a certnin association or institute, its 
manager, etc.) , to wit : 

I. Three corporate members of such nonprofit corporation or institute 
{organized, among other things, to adYertise and promote the sale of 
Douglas fir doors, including the "CmwFIHdor" overhead garage door), and 
four member conc~::rns, engaged in the manufacture and interstate sale and 
·distribution of said products, in competition with other members of the 
iuclustry, and, but _for the acts and practices below set out, in competition 
-with one another ; and, 

II. An eighth couceru, which wus engaged, among other things, in the 
1nanufadure and in the interstate sale and distribution of hardware used 
in the production of said "CrawFIRdors", and was the holder of certain 
patent applications and patents relating to said overhead garage door, 
-under which it had entered into so-called license agreements with manu
facturers of Douglas fir doors, including those above set out, purpoL'ting to 
grant them tbe right to make and sell the "CrawFIHdor", but without 
granting to thew or any one the right to make aud assemble the hardware 
used in connection therewith-

IDuring a substantial p1n·t of the period between January 1, 1938, and November 
29, 19-ll, engaged in au understnnding and planned common course of action 
among themselves, and with and through their said institute and its officers 
and manage1·, to hinder and suppress competition in the interstate sale 
and distribution of Douglas fir doors, said o1·erhead gamge doors, and the 
"CrawFIRdor" hardware used for assembling the latter, to wholesale and 
-retail deniers; and to create and mnintain in aforesaid concerns a monopoly 
in the interstate sale and distribution of said doors and overhead garage 
doors; and, in pursuance of sa id understanding, etc., and acting in 
cooperation with each othcr-

·(a) Fixed the prices, terms, and discounts at which they sold or offered said 
Douglas fir doors to jobber customers; 

{1!) Established and mnintn.ined a system of zone delivered price quotations for 
the sale of such doors throughout the United Slates, with fixed discounts for 
each zone which were arbitrarily shortened a certain number of points de
pending upon the freight rate from the mill to destination; and quoted 
prices only on a delivered basis which included freight charges computed 
from Tacoma, Wasl1. , irrespective of the origin of shipment or the actual 
freight rnte applicable; 

(c) Agreed to aurl did establish commercial standards for the different grades 
of Douglas fir doors, and a system for the inspection, classification and grade 
marking of the cloors in accordance therewith; 

1 Amended. 
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(d) Exchanged among themselves and made available to each other through 
the medium of their institute, intimate details of each others' business, in
cluding s'tatistics relating to production, sales, and shipments, and orders 
on hand, without disclosing s uch information to the buying public; 

( e) Fixed and maintained the prices, terms, and discounts at which said over
head "CrawFIRdors" were sold, and dealers' resale prices; 

(1) Entered into so-called license agreemen tS between the aforesaid concerns 
and said licensor whereby the former agreed to sell only the "CrawFIRdor" 
overhead garage doors, to sell such doors for use only in connection with 
"CrawFJRdor" hardware, and to purchase their entire requirements of 
"Crawi•' Illdor" hardware from said licensor; 

(g) Agreed that said concerns would pay a royalty to sa id licensor for each 
"CrawFIRdor" sold, and that sa id licensor would pay a royally to said insti
tute for each set of "CrawFIRdor " hardware sold, fo r the purpose of 
advertising and promoting the sale of "CrawFIRdors", and observed said 
agreeruen ts ; 

(h) Agreed that "CrawFIR dors" sold by said concerns sl.10uld be made strictly 
in acco rdance with specifications established and a1111roved by said insti
tute and licensor; and 

(i) Fixed and maintained prices at which member and nonmember concerns 
would sell "CrawFIRdors" to said licensor, and agreed that latter would 
enter into no fur ther so-called license agreements relating to "CrawFI R
dors" without the written consent of all existing licensees ; 

Capacity, tendency and results of which understandin~. etc., and the acts and 
things done and performed thereunder and pursuant were to place in their 
hands the 110wet' to control and enhance prices, anfl to actually increase 
the prices of said doors; to c6ncent rnte in the hands of said institute 
the power to dominate and control the manufacture of Douglas tir doors 
and "CrawFIRdors"; and to create a monopoly in themselves in the said 
of sale products: 

H eld, That such act's and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and their competitors; had 
a dangerous tendency to and did hinder and prevent competition among 
themselves in the sale of said products; unreasonably restrained commerce 
therein; and constituted unfair methods of competition in commer ce. 

While the amended complaint named ns respondents two individuals in their 
individual capacities , as well as in their capacities of treasurer and vice 
president of respondent institute, it appeared that both of said individuals 
Wel·e still officers of the institute and that any order to cease and desist 
would run against said institute and all of its officers, agents, repre
sentatives and employees, and that so long as saiO individuals were offi
cers of said institute, or even employees thereof, they would be bound 
by the terms of the order, even though not individually named therein, 
and, such being the case, the Commission was of the opinion that insofar 
as the amended complaint named them in their individual capacities, 
i t might pl'operly be dismissed. 

Before Mr. Clyde M. Hadley, trial examiner. 
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M1•. E ve1·ette Maci ntyre and llh. Lewis F . Dep1·o for the Com
mission. 

M eM iclcen, Rupp & Schweppe, of Seattle, Wash., for Fir Door Insti
tute, N. 0. Cruver, Arthur C. Peterson, Harbor Plywood Corp., 
Robinson Plywood and Timber Co. and Wallace E. Difford. 

Neal, Bonneville & Huqhes, of Tacoma, ·wash., also appeared for 
Arthur C. Peterson. 

Mr. Don G. Abel, of Chehalis, Wash., for Acme Door ·co. 
Sabin & lvfalarlcey, of Portland, Oreg., forM & M Wood Working 

Co. 
Eisenhower, Hunter & R amsdell, of Tacoma, Wash., for Monarch 

Door & Manufacturing Co. and Northwest Door Co. 
Scott, La71J.ghorns & M cGavick, of Tacoma, ·wash., for The Wheeler, 

Osgood Co. 
Fir1n of Oha1•les W. H ills, of Chicago, I ll., for Crawford Door Co. 

AJ\1ENDED CO~:J:PLAIN'l' 

Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that the Fir Door Insti
tute, a corporation; N. 0. Gruver, individually and as treasurer of 
Fir Door Institute; A rthur C. Peterson, individually and as vice 
president of F.ir Door Institute; Acme Door Co., a corporation; 
M & M ·wood 'i\Torking Co., a corporation; Monarch Door & Manu
facturing Co., a corporation; Northwest D oor Co., a corporat ion, 
and The Wheeler, Osgood Co., a corporation, all individu.ally and as 
members of and subscribers to Fir Door Institute; and Harbor P ly
wood Corp.; Robinson Plywood and Timber Co., a corporation; Craw
ford Dom; Co., a corporation; and ·wallace E. Difford, an individual, 
all hereinafter r eferred to as respondents have violated the provisions 
of section 5 of said act, and it appearing to the Commission that a 
proceeding by it in r espect thereof would be in the public interest, 
hereby issues its amended complaint, stating its charges in that 
respect as follows : 

PARAGRAPH 1. (1) Respondent, Fir Door Institute, hereinafter r e
fen·ed to as respondent Institute, is a nonprofit corporation organized 
under the laws of the State of Washington in the year 1938, with its 
principal oflice located in the Tacoma Building, T acoma, ·w ash. The 
membership of said respondent Institute is composed of corporations 
all of which are engaged in the manufacture, sale and distribution, or 
in the sale and distribution, of Douglas fir doors, and are located 
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principally in th e States of Washington and Oregon. Said members 
of respondent Institute produce a substantial part of the annual 
volume of Douglas fir doors produced in the United States. 

(2) Said r espondent Institute wa.s organized for the purpose, among 
others, of advertising and promoting the sale of Douglas fir doors; 
promoting the sale of an overhead garage door referred to as a "Craw
FIRdor"; and of developing a factory prefit door. 

(3) The names and addresses of the present officers of said respond
ent Institute are: H erman Snider, president, care Acme Door Co., 
Hoquiam, Wash.; Arthur C. Peterson, vice president, care Buffelen 
Manufacturing Co., Tacoma 1, Wash.; Thomas B. :Malarkey, secretary, 
care M & M ViTnod Working Co., 2301 North Columbia Road, Port
land 3, Ore.; and N. 0. Cr.uver, treasnrer, care The \Vheeler , Osgood 
Co., Tacoma, \Vash. The said N. 0 . Gruver has been t reasurer of 
'respondent Institute since 1938 and is named as a respondent herein 
in his individua.l capacity and as treasurer of Fir Door Institute. 
Respondent Ardmr C. P eterson, although neither an officer nor mem
ber of the management committe, regul arly attended and participated 
in the meetings of the management committee during the ye;trs 1938 
through 1941 and is currently vice president of respondent I nstitute. 
Said Arthur C. Peterson is named as a r espondent herein in his indi
vidual capacity and as vice president of said Fir Door Institute. 

PAR. 2. (1) Respondent Acme Door Company is a corporation 
.organi zed and existing under the laws of the State of Washington 
with its principal office and place of business located at H oquiam, 
Wash. Sn.id r espondent is now and has been since October 15, 1939, a 
member o:f and subscriber to said respondent Institute. 

(2) Respondent M & M Wood Working Co. is a corpomtion organ
ized and existing under the laws of the State of Oregon with its 
principal office and place of busi11ess located at 2301 North Columb-ia 
Road, Portland 3, Ore. Said respondent is now and has been since 
September 28, 1938, a member of and subscriber to said respondent 
1nstitute. 

(3) Respondent Monarch Door & Manufacturing Co. is a corpora
tion organized and existing under the laws of the State of Washington 
with its principal office and place of business located in Tacoma, 
Wash. Said respondent is now and has been since September 28, 
1938, a member of'and subscriber to said respondent Institute. 

( 4) Respondent Northwest Door Co. is a corporation organized and 
existing under the laws of the State of Washington with its principal 
office and place of business located at 1203 East D Street, Tacoma, 
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Wash. Said respondent is now and has been since September 28, 
1938, a member of and subscriber to said respondent Institute. 

( 5) Respondent The 'Wheeler, Osgood Co. is a corporation incorpo
rated on March 1, 1903, and existing under the laws of the State of 
Washington, with its principal office and place of business located at 
1216 St. Paul Street, Tacoma, Wash. 

On September 1, 1932, said respondent had a large outstanding in
debtedness consisting of both bank loans and bonded indebtedness. 
Due to large operating losses beginning in the year 1930, The Wheeler, 
Osgood Co. defaulted in the payment o£ interest due on September 1, 
1932, on its bonded indebtedness. As of December 1932 all sales of
fices of The Wl1eeler, Osgood Co. had been closed, the company had 
withdrawn from active solicitation of business, all major plant activi
ties had ceased, and its affairs were being directed by a gommittee rep
resenting the bondholders and creditors of said company. 

On September 8, 1933, respondent, The Wheeler, Osgood Co., caused 
to be incorporated under the laws of the State of Washington a new 
corporation under the name of Wheeler Osgood Sales Corp., which 
said corporation was, throughout its existence, a wholly owned sub
sidiary of r espondent, The 'Wheeler, Osgood Co. The Wheeler, Os
good Co. subscribed to all of the capital stock of Wheeler Osgood Sales 
Corp. and paid for same by transferring and conveying to Wl1eeler 
Osgood Sales Corp. all of its inventory and other assets which were 
not covered by a deed of trust dated March 1, 1926. Wheeler Osgood 
Sales Corp. leased, on a month-to-month basis, from The "\¥heeler, 
Osgood Co., all of the plant and other property of The Wheeler, Os
good Co. covered by the deed of trust, the lease being dated September 
15, 1933, and all net profits of 'Wheeler Osgood Sales Corp. were paid 
to The Wl1eeler, Osgood Co. as rent for the property so leased. On the 
same day 'Wheeler Osgood Sales Corp. employed N. 0. Cruver, who 
had been with The 'W11eeler, Osgood Co. for many years, and E. J. 
Calloway and Ralph Brindley, both also employees o£ The Wheeler, 
Osgood Co., as its principal executive officers. Wheeler Osgood Sales 
Corp. operated the plant of The Wheeler, Osgood Co. and all of the 
business formerly operated by The Wheeler, Osgood Co. :from Septem
ber 15, 1933, until J nne 30, 1944. 

Wl1eeler Osgood Sales Corp. became a member of and subscriber to 
respondent Institute on September 28, 1938, and during all of the time 
the business and plant of The Wheeler, Osgood Co. was operated and 
conducted by Wheeler Osgood Sales Corp., the Wheeler Osgood Sales 
Corp. remained a member of and subscriber to said respondent Insti
tute. During the period of time from September 15, 1933, to June 
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30, 1944, respondent, The ·wheeler, Osgood Co., remained dormant 
and inactive and was engaged in the conduct under its own name of 
no business operations. 

In December 1937 a plan for the reorganization of respondent, The 
Wheeler, Osg~od Co., under section 77- B of the Bankruptcy Act, was 
submitted, and said plan of reorganization was approved by the court 
in 1938. The business which had been conducted by its wholly owned 
subsidiary, Wheeler Osgood Sales Corp., from September 15, 1933, 
to June 30, 1944, was turned back to respondent, The Wheeler, Osgood 
Co., and the wholly o.wned subsidiary, Wheeler Osgood Sales Corp., 
was dissolved by resolution fi led on July 8, 1944, in the office of the 
secretary of State of the State of Washington. 

Since .July 1, 1944, the said business which had been operated by 
Wheeler Osgood Sales Corp. since September 15, 1933, and which 
prior to that time had been conducted and operated by respondent, 
The ·wheeler, Osgood Co., has been and now is operated by respond
ent, The Wheeler, Osgood Co., and said respondent during all of the 
time since July 1, 1944, has been and now is a member of and a 
subscriber to said respondent Institute. 

( 6) All of said respondents hereinabove named in paragraph 2 
are engaged in, among other things, the manufacture, sale and dis
tribution in interstate commerce, or the sale and distribution in inter
state commerce, of Douglas · fir doors and are now or have been 
members of said respondent Institute. The said respondents named 
in this paragraph are hereind ter ca1led member respondents. 

PAR. 3. ( 1) Respondent Harbor Plywood Corp. is a corporation 
organized under the laws of the State of Delaware with its principal 
office and place of business located at Hoquiam, Wash. Said respond
ent was formerly engaged in the manufacture, sale and distribution 
in interstate commerce of D o,1glas fir doors. It was an original mem
ber of the respondent Fir Door Institute having become a member 
thereof and a subscriber thereto on September 28, 1938. In the spring 
of 1939, Harbor Plywood Corp. sold its door factory to Acme Door 
Co. Said Harbor Plywood Corp. has a contract with Acme Door Co. 
for the purchase of 80 percent of the door output of Acme Door Co. 
Said respondent Harbor Plywood Corp. remained a member of 
respondent Institute until March 1940. 

(2) Respondent Robinson Plywood and Timber Co., before change 
of its corporate name was known as Robinson Manufacturing Co., and 
was so designated in the original complaint issued herein February 26, 
1948. It is a corporation organized and existing under the laws of the 
State of Washington, with it.s principal office and place of business 
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located at Everett, Wash. Said respondent under its former corpo
rate name became a member of, and subscriber to respondent Fir Door 
Institute on September 28, 1938, and remained such member of and 
subscriber thereto until July 24, 1944, at which time it resigned its 
membership therein. Since said date it has continued to contribute 
payments to said respondent Institute. It has attended no meetings 
of said Institute. 

(3) Said respondents named in this paragraph 3 are engaged in, 
among other things, the manufacture, sale and distribution in inter

' state commerce, or the sale and distribution in interstate commerce of 
Douglas fir doors and are hereinafter called nonmember respondents. 

PAR. 4. Respondent Crawford Door Co. is a corporation organized 
and existing under the laws of the State of :M]chigan with its prin
cipal office and place of business located at 401 St. Jean A venue, 
Detroit, Mich. Said respondent is engaged in, among other things, 
t:he manufacture, sale and distribution in interstate commerce of hard
ware used in connection with the production of an overhead garage 
door referred to and known as a "CrawFIRdor," and also in the sale 
and distribution in interstate commerce of Douglas fir doors. 

Said respondent is the holder of certain patent applications and of 
certain United States letters patent relating to said overhead garage 
door. Said r~spondent has entered into so-called license agreements 
under the aforesaid patent applications and letters patent .with 
various manufacturers of Douglas fir doors all of whom are included 
among the respondents named herein. By virtue of said license agree
ments, said respondent, Crawford Door Co., purports to grant to 
such manufacturers the right to make and to sell the "CrowFIRdor." 
Said respondent, Crawford Door Co., does not grant to said re
spondents or to anyone the right to manufacture and to assemble 
the hardware used in connection with the said "CrawFIRdor," which 
said hardware is known as and referred to as "CrawFIRdor" 
hardware. 

PAR. 5. Respondent Wallace E. Difford is an individual who main
tains his office in the Henry Building, Seattle, Wash. Said respond
ent was employed as manager of respondent Institute from the 
inception of the Institute in 1938 until June 30, 1946. Said respond
ent, in the course of his activities as manager of respondent Institute, 
~ndeavored to promote the sale and distribution of Douglas fir doors 
and overhead garage doors known as "CrawFIRdors" and through 
and by means of his assistance the respondents hereinabove named in 
paragraphs 2, 3 and 4. have cooperated in performing and doing the 
things and acts as hereinafter alleged. Said respondent, Difford, 
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:o13vered his employment with respondent Institute as of June 30, 1946 
and is presently engaged in the distribution of lumber products tmde; 
the name of W. E. Difford & Sons. 

PAR. 6. ( 1) The member a.nd nonmember respondents hereinbefore 
named in paragraphs 2 and 3 are engaged in the business of sellin()' 
and distributing Douglas fir doors to dealers therein located in State~ 
other than the SLate in which said respective respondents are located, 
causing said products, when so sold, to be transported from their re
spective places of business to the purchasers thereof located at various 
points in the several States of the United States other than the State , 
of origin of such shipments and in the District of Cohunbia. There 
l1as been, and now is, a course of interstate trade and commerce in 
·said products between said respondents and dealers in said products 
located throughout the several States of the United States and in 
the District of Columbia. Said respondents are now, and have been 
during all the times mentioned herein, engaged in competition with 
other members of the industry in making and seeking to make sales 
of said Douglas fir doors in said commerce, and, but for the facts here
inafter alleged, would now be in free, active and substantial competi
tion with each other. 

(2) Respondent Crawford Door Co. is engaged in the business 
of selling and distributing hardware used in connection with the 
assembly of overhead garage doors referred to and known as ''Craw
FIRdors" to purchasers thereof located in S tates other than the State 
of origin of such shipments and in the District of Columbia. There 
has been, and now is,. a course of interstate trade and coll1ll1erce in 
said hardware and in said overhead garage doors between said re
spondent and purchasers of said products located throughout the 
several States of the United States and in the District of Columbia. 
Said respondent, Crawford Door Co., is now and has been during 
all the times mentioned herein, engaged in competition with other 
members of the industry in making and seeking to make sales of 
hardware for use in connection with overhead garage doors and of 
overhead garage doors in said commerce, and, except for the facts 
hereinafter alleged, would now be in free, active and substantial com
petition with the member and nonmember respondents herein and 
with other dealers in overhead garage doors. 

PAn. 7. Said respondents hereinbefore named in paragraphs 2, 3, 
4 and 5, acting in cooperation with each other, and through and in 
cooperation with said respondent Institute, and its officers, and each 
of them, during the period of time, to wit, since Jan nary 1938, have. 
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engaged in an understanding, agreement, combination, conspiracy 
and planned common course of action among themselves, and with and 
through said respondent Institute and its officers, to hinder and sup
press competition and in the interstate sale and distribution of 
Douglas fir doors, overhead garage doors known as "CrawFIRdors" 
and hardware used for assembling said doors andlrnqwn as "Craw
FIRdor" hardware to wholesale and retail dealers therein; and to 
create and maintain a monopoly in the interstate sale and distribution 
of Douglas fir doors and of overhead garage doors referred to as 
"CrawFIRdors" in the said member and nonmember respondents and 
respondent Crawford Door Co. 

Pan. 8. Pursuant to the understanding, agreement, combination, 
conspiracy, and plan ned common course of action above alleged, and 
in furtherance thereof, the respondents have acted in concert and in 
cooperation with each other to do, and in doing the following, among 
other acts and things: 

(a) They have fixed the prices, terms and discounts at which re
spondents sell or offer for sale Douglas fir doors to jobber customers. 

(b) They have established and maintained a system of zone deliv
ered· price quotations for the sale of Douglas fir doors throughout the 
United States, with fixed discounts for each zone, which said dis
counts are arbitrarily shortened a certain number of points depending 
upon the freight rate from the mill to the point of destination. 

(c) They have quoted prices only on a delivered basis, which price 
quotations included freight charges computed from Tacoma, Wash., 
irrespective of the origin of shipment or actual freight rate applicable 
thereto. 

(d) They have agreed to and did establish commercial standards 
for the different grades of Douglas fir doors. 

(e) They have agreed to and did establish a system for the inspec
tion, classification and grade marking in accordance with the estab
lished commercial standards of the different grades of Douglas fir 
doors. 

(f) They have exchanged among themselves and made available 
to each other through the medium of respondent Institute intimate 
details o.f each other's business including statistics relating to pro
duction, sales, shipments by and orders on hand with the respondents, 
which information was not and is not disclosed to the buying public. 

(g) They have fixed and maintained the prices, terms and dis
counts at which overhead garage doors known as "CrawFIRdors" 
were sold or are offered for sale to the purchasers thereof. 
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(h) They have fixed and maintained the prices at which overhead 
garage doors known as "CrawFIRdors" could be and were offered 
for resale by dealers therein. 

( i) Member and nonmember respondents have entered into so-called 
license agreements with respondent Crawford Door Co. whereby said 
member and nonmember respondents agreed to sell only such overhead 
garage doors as are known as "CrawFIRdors," to sell "CrawFIRdor" 
doors to be used only in connection with "CrawFIRdor" hardware and 
to purchase their entire requirements of "CrawFIRdor" hardware 
from respondent Crawford Door Co. 

(j) They have agreed that member and nonmember respondents 
would pay, and they have actually paid, a royalty to respondent Craw
ford Door Co. for each "CrawFIRdor" sold, and that r espondent 
Crawford Door Co. would pay, and it has actually paid, a royalty to 
respondent Institute for each set of "CrawFIRdor" hardware sold, 
for the purpose of advertising and promoting the sale of "Craw
FIRdors." 

(k) They have agreed that "CrawFIRdor" doors sold by member 
and nonmember respondents should be made strictly in accordance 
with specifications established and approved by respondent Institute 
and by respondent Cra wforcl Door Co. 

(l) They have fixed and maintained prices at which member and 
nonmember r espondents would sell "CrawFIRdor" doors to respon
dent Crawford Door Co. 

(1n) They have agreed that respondent Crawford Door Co. would 
enter into no further so-called license agreements relating to "Craw
FIRdors" without the written consent of all existing licensees. 

PAR. 9. The capacity, tendency and results of the aforesaid under
standings, agreements, combinations, and conspiracies, and the acts 
and things done and performed thereunder and pursuant thereto by 
said respondents, have been and are now to place in the respondents 
the power to control and enhance prices and to actually increase the 
prices of Douglas fir doors, and to concentrate in the hands of respond
e.nt Institute the power to dominate and control the manufacture of 
Douglas fir doors and "CrawFIRdors" and to create a monopoly in 
said respondents in the sale of Douglas fir doors and "Ora w FIRdors." 

PAR. 10. The acts and practices of said respondents as herein al
leged, are all to the prejudice and injury of the public; have a danger
ous tendency to, and have actually hindered and prevented competi
tion between and among said respondents in the sale of Douglas fir 
doors and "CrawFIRdors" in commerce within the intent and mean
ing of section 5 of the F ederal Trade Commission Act; and have un-
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reasonably restrained such commerce in Douglas fir doors and "Craw
FIRdors" and constitute unfair methods of competition in commerce 
within the intent and meaning of section 5 of the Federal Trade 
Commission Act. 

REPORr, FINDINGS As ·ro THE F AC'l'S, AND OnDER 

Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on August 8, 1949, issued and subse
quently served upon the respondents named in the caption hereof its 
amended complaint in this proceeding, charging said respondents with 
the use of unfair methods of competition in commerce in violation of 
the provisions of that act. On August 23, 1949, each of the respond
ents filed its separate answer to said amended complaint, in which an
swers all of. the respondents, except Monarch Door & Manufacturing 
Co. and Northwest Door Co., for the purposes of this proceeding, 
admitted all of the material allegations of fact set forth in the 
amended complaint and waived all i11terven.ing procedure and further 
hearing as to said facts, the admissions in the answers of Monarch 
Door & Manufacturing Co. and Northwest Door Co. being limited to 
certain portions of said allegations, but each of the answers provid
ing that the admissions contained therein should be taken to mean 
that the understanding, agreement, combination, conspiracy and 
plarmed common course of action alleged in Paragraph Seven of the 
amended complaint existed and continued only for a substantial por
tion of the period of time between January 1, 1938, and November 29, 
1941 (in the case of Acme Door Co., between October 15, 1939, and 
November 29, 1941; in the case of Harbor Plywood Corp., between 
January 1, 1938, and March 1940; and in the case of Wallace E. Dif
ford, between March 20, 1938, and November 29, 1941). In said an
swers each of the respondents reserved the right to file a brief and 
present oral argument before the Commission as to what order, if any, 
should be issued upon the facts admitted. Thereafter, this proceed
ing regularly came on for final hearing before the Commission upon 
the amended complaint, the aforesaid answers of the respondents, 
a memorandum proposing disposition of the case filed by counsel in 
support of the amended complaint as, for, and in lieu of a brief, at
tached to which memorandum was a proposed form of order to cease 
and desist which was recommended to the Commission by counsel in 
support of the amended complaint (and, if the Commission should be 
of the opinion that an order to cease and desist in any form should 
be issued, by counsel for the r espondents, also), briefs filed on behalf 
of the respondents, a reply brief of counsel in support of the com-
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plaint, and oral argument before the Commission; and the Commis
sion, having duly considered the matter and being now fully advised 
in the premises, finds that this proceeding is in the interest of the 
public and makes this its findings as to the facts and its conclusion 
drawn therefrom. 

FINDINGS AS TiO 'l'HE FACTS 

PAM GRAPH 1. (a) The respondent, Fir Door Institute, hereinafter 
sometimes referred to as "respondent institute," is a nonprofit cor
poration organized under the laws of the State of Washington in 
the year 1938, with its principal office located in the Tacoma Building, 
Tacoma, Wash. The membership of said respondent is composed 
of a number of corporations located principally in the States of 
Washington and Oregon, all of which are engaged in the manufacture, 
sale and distribution, or in the sale and distribution of Douglas 
fir doors. Said members of respondent institute produce a substantial 
part of the volume of Douglas fir doors produced annually in the 
United States. 

(b) The respondent institute was organized for the purpose, among 
others, of advertising and promoting the sale of Douglas fir doors, 
promoting the sale of an overhead garage door referred to as a "Craw
FIRdor," and of developing a factory prefit door. 

(c) The names and addresses of the principal officers of said re
spondent institute are Herman Snider, president, care Acme Door 
Co., Hoquiam, Wash.; Arthur C. Peterson, vice president, care Bu:ffe
len Manufacturing Co., Tacoma 1, ·wash.; Thomas B. Malarkey, sec
retary, care M & M Wood ·working Co., 2301 North Columbia Road, 
Portland 3, Oreg. ; and N. 0. Cruver, treasurer, care The Wheeler, 
Osgood Co., Tacoma, Wash. 

PAR. 2. (a) The respondent, Acme Door Co., is a corporation or
ganized and existing under the laws of the State of Washington, with 
its principal office and place of business located at Hoquiam, Wash. 
This respondent is now, and since October 15, 1939, it has 'been, a 
member of and a subscriber to the respondent institute. 

(b) The respondent, M & M. Wood Working Co., is a corporation 
organized and existing under the laws of the State of Oregon, with 
its principal office and place of business located at 2301 North Colum
bia Road, Portland 3, Oreg. This respondent is now, and since 
September 28, 1938, it has been, a member of and a subscriber to 
the respondent institute. 

(c) The respondent, The Wheeler, Osgood Co., is a corporation 
incorporated on May 1, 1903, and eA'isting under the laws of the 
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State of Washington, with its principal office and place of business 
located at 1216 St. Paul Str eet, Tacoma, Wash. 

On September 8, 1933, the respondent, T he Wheeler, Osgood Co., 
caused to be incorporated under the laws oithe State of Washington, 
a new corporation under the name of Wheeler Osgood Sales Corp., 
which said corporation was, throughout its existence, a wholly owned 
subsidiary of respondent, The Wheeler, Osgood Co. The Wheeler, 
Osgood Co. subscribed to all of the capital stock of Wheeler Osgood 
Sales Corp. and paid for same by transferring and conveying to 
Wheeler Osgood Sales Corp. all of its inventory and other assets which 
were not covered by a deed of trust dated March 1, 1926. Wheeler 
Osgood S ales Corp. leased, on a month-to-month basis, from T he 
Wheeler, Osgood Co., all of the plant and other property of The 
Wheeler, Osgood Co. covered by the deed of trust, the lease being 
dated September 15, 1933, and all net profits of Wheeler Osgood Sales 
Corp. were paid to The VVbeeler, Osgood Co. as rent for the property 
so leased. On the same day Wheeler Osgood Sales Corp. employed 
N. 0. Cruver, who had been with The Wheeler, Osgood Co. for many 
years, and E . J. Calloway and Ralph Brindley, both also employees 
of The Wheeler, Osgood Co., as its principal executive officers. 
Wheeler Osgood Sales Corp. operated the plant of The Wheeler, 
Osgood Co. and all of the business formerly operated by The Wheeler, 
Osgood, Co. :from September 15,. 1933, until June 30, 1944. 

Wheeler Osgood Sales Corp. became a member o:f and a subscriber 
to the respondent institute on September 28, 1938, and during all 
of the time the business and plant o:f The Wheeler, Osgood, Co. was 
operated and conducted by Wheeler Osgood Sales Corp., Wheeler 
Osgood Sales Corp., remained a member of and a subscriber to said 
respondent institute. During the period o:f time from September 15, 
1933, to June 30, 1944, r espondent, The Wheeler , Osgood Co. re
mained dormant and inactive and was engaged in the conduct under 
its own name o:f no business operations. 

Since July 1, 1944, the business which had been operated by Wheeler 
Osgood Sales Corp. since September 15, 1933, and which prior to that 
time had been conducted and operated by the respondent, The Wheeler , 
Osgood Co., has been, and is now, operated by the respondent, The 
Wheeler, Osgood. During the period from July 30, 1946, until the 
latter part of 194'7, said respondent has undergone certain financial 
reorganizations, and has increased its outstanding capital stock, but 
at all times mentioned herein it has been, and is now, a member of and 
a subscriber to the respondent institute. 
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(d) All of the respondents hereinbefore named in paragraph 2 are 
engaged in, among other things, the manufacture, sale and distribution 
in interstate commerce, or in the sale and distribution in interstate 
commerce, of Douglas fir doors, and are now, or have been, members 
of the respondent institute. Said respondents are hereinafter some
times referred to as "member respondents." 

PAn. 3. (a) The respondent, Monarch Door & Manufacturing Co., 
is a corporation organized and existing under the laws of the State 
of Washington, with its principal office and place of business located 
at Tacoma, Wash. This respondent, from September 28, 1938, until 
May 1946, was a member of and a subscriber to the respondent insti
tute. 

(b) The respondent, Northwest Door Co., is a corporation organized 
and existing under the laws of the State of Washington, with its prin
cipal office and place of business located at 1203 East D Street, Tacoma, 
Wash. This respondent, for a number of years subsequent to Septem
ber 28, 1938, was a member of and a subscriber to the respondent in
stitute. 

(a) The respondent, Harbor Plywood Corp., is a corporation or
ganized under the laws of the State of Delaware, with its principal 
office and place of business located at Hoquiam, Wash. This respond
ent was formerly engaged in the manufacture, sale and distribution 
in interstate commerce of Douglas fir doors. It was an original mem
ber of the respondent, Fir Door Institute, having become a member 
thereof and a subscriber thereto on September 28, 1938. In the spring 
of 1939, Harbor Plywood Corp. sold its door factory to Acme Door 
Co. Said Harbor P lywood Corp. has a contract with Acme Door Co. 
for the purchase of 80 percent of the door output of Acme Door Co. 
Said respondent, Harbor Plywood Corp., remained a member of the 
respondent institute until March 1940. 

(d) The respondent, Robinson Plywood and Timber Co., is a corpo
ration organized and existing under the laws of the State of Washing
ton, with its pdncipal office and place of business located at Everett, 
Wash. This respondent was formerly known as Robinson Manufac
turing Co., and said respondent, under such former corporate name, 
became a member of and a subscriber to the respondent, Fir Door 
Institute, on September 28, 1938, and remained such member of and 
subscriber to said institute until July 24,1944, at which time it resigned 
its membership therein. Since said date of July 24, 1944, it has con
tinued to contribute payments to said respondent institute, but has 
attended no meetings of said institute. 
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(e) The respondents named in this paragraph 3 are engaged in, 
among other things, the manufacture, sale and distribution in inter
state commerce, or in the sale and distribution in interstate commerce, 
of Douglas fir doors, and are hereinafter sometimes referred to as 
"nonmember respondents." 

PAR. 4. The respondent, Crawford Door Co., is a corporation 
organized and existing under the laws of the State of Michigan, with 
its principal office and place of business located at 401 St. Jean Avenue, 
Detroit, Mich. This respondent is engaged in, among other things, 
the manufacture, sale and distribution in interstate commerce of hard
ware used in connection with the production of overhead garage doors 
referred to and lrnown as "Ora w FIRdors," and also in the sale and 
distribution in interstate commerce of Douglas fir doors. 

The respondent, Crawford Door Co., is the holder of certain patent 
applications and of certain United States letters patent relating to 
the aforesaid overhead garage door. Said respondent has entered 
into so-called license agreements under such patent applications and 
letters patent with various manufacturers of Douglas fir doors, all 
of whom are included among the .respondents named herein. By 
virtueofsuch license agreements, the respondent, Crawford Door Co., 
purports to grant to such manufacturers the right to make and sell 
the "CrawFIRdor," but it does not grant to said other respondents, 
or to anyone, the right to manufacture and to assemble the hardware 
used in connection with the said "CrawFIRdor," which said hardware 
is known as and referred to as "CrawFIRdor" hardware. 

PAR. 5. The respondent, Wallace E. Difford, is an individual who 
maintains his office in the Henry Building, Seattle, Wash. Said re
spondent, from the inception of the respondent institute in 1938 until 
June 30, 1946, was employed as manager of said respondent institute, 
and as such manager he endeavored to promote the sale and distribu
tion of Douglas fir doors and overhead garage doors lrnown as "Craw
FIRdors." Through and by means of the assistance of this respond
ent, the respondents hereinabove named in paragraphs 2, 3, and 4 have 
cooperated in performing and doing the acts and things as hereinafter 
found. Said respondent Difford severed his employment with the 
respondent institute as of J tme 30, 1946, and is presently engaged in 
the distribution of lumber products under the name of W. E. 
Difford & Sons. 

PAR. 6. (a) The member and nonmember respondents hereinbefore 
named in paragraphs 2 and 3 are all engaged in the business of selling 
and distributing Douglas fir doors to dealers in such products located 
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in States other than the States in which said respondents are located, 
causing said products, when so sold, to be transported from their 
respective places of business to the purchasers thereof located at 
various points in the several States of the United States other than 
the States of origin of such shipments and in the District of Columbia. 
There has been, and is now, a course of interstate trade and commerce 
in said products between the aforesaid respondents and dealers in 
such products located throughout the several States of the United 
States and in the District of Columbia. Said respondents are now, 
and during all of the time mentioned herein they have been, engaged 
in competition with other members of the industry in making and 
seeking to make sales of their products in said commerce, and, but for 
the facts hereinafter found, they would now be in free, active and 
substantial competition with each other. 

(b) The respondent, Crawford Door Co., named in paragraph 4, 
is engaged in the business of selling and distributing hardware used 
in connection with the assembly of overhead garage doors referred 
to and lmown as "CrawFIRdors" to purchasers thereof located in 
States other than the State in which said respondent is located and in 
the District of Columbia. There has been, and is now, a course of 
interstate trade and commerce in such hardware and in said overhead 
garage doors between this respondent and purchasers of these prod
ucts located throughout the several States of the United States and in 
the District of Columbia. Said respondent, Crawford Door Co., is 
now, and during all of the time mentioned herein, it has been, en
gaged in competition with other members of the industry in making 
and seeking to make sales of hardware for use in connection with over
head garage doors, and of overhead garage doors, in said commerce, 
and, except for the facts hereinafter fow1d, it would not in free, active 
and substantial competition with the member and nonmember respond
ents herein and with other dealers in overhead garage doors. 

PAR. 7. Said respondents hereinbefore named in paragraphs 2, 3, 
4 and 5, acting in cooperation with each other, and through and in 
cooperation with the respondent institute and its officers, and each of 
them, during a substantial part of the period of time between January 
1, 1938, and November 29, 1941, did engage in an understanding, 
agreement, combination, conspiracy and planned common course of 
action among themselves, and with and through the respondent insti
tute and its officers, to hinder a.nd suppress competition in the inter
state sale and distribution of Douglass fir doors, overhead garage 
doors known as "CrawFIRdors" and hardware used for assembling 
said doors and known as "CrawFIRdor" hardware to wholesale and 
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ret ail dealers therein; and to create and maintain in the member and 
nonmember respondents and respondent Crawford Door Co. a monop
oly in the interstate sale and distribution of Douglas fir doors and 
of overhead garage doors referred to as "CrawFIRdors." 

PAR. 8. Pursmmt to the aforesaid understanding, agreement, com
bination, conspiracy and planned common course of action, and in 
furtherance thereof , said respondents, during the period of t ime men
tioned in paragraph 7, acted in concert and in cooperation with each 
other to do, and in doing, among others, the following acts and things: 

1. Fixing the prices, terms and discounts at which the respondents 
sold or offered for sale Douglas fir doors to jobber customers. 

2. E stablishing and maintaining a system of zone delivered price 
quotations for the sale of Douglas fir doors throughout the United 
States, with fixed discounts for each zone, which said discounts were 
arbitrarily shortened a certain nnmber of points depending upon the 
freight rate from the mill to the point of destination. 

3. Quoting prices only on a delivered basis, which price quotations 
included freight charges computed from Tacoma, Wash., ir respective 
of the origin of shipment or the actual freight rate a.pplicable thereto. 

4. Agreeing to and establishing commercial standards for the dif
ferent grades of Douglas fir doors. 

5. Agreeing to and establishing a system for the inspection, clas
sification and g rade marking, in accordance with the established com
mercial st andards, of the different grades of Douglas fi r doors. 

6. Exchanging among themselves and making available to each 
other, through the medium of the respondent institute, intimate de
tails of each other 's business, including statistics r elating to produc
tion, sales, shipments by and orders on hand with the respondents1 

which information was not disclosed to the buying public. 
7. Fixing and maintaining the prices, terms and discounts at which 

0verhead gara.ge doors known as "CrawFIRdors" were sold and of
fered for sale to the purchasers thereof. 

8. Fixing and maintaining the prices at which overhead garage 
doors known as "CrawFIRdors" could be and were offered for resale 
by dealers therein. 

9. Entering into so-called license agreements between the member 
and nonmember respondents and Crawford Door Co. whereby said 
member and nonmember respondents agreed to sell only such over
head garage doors as are known as "CrawFIRdors," to sell "Craw
FIRdors" to be used only in connection with "CrawFIRdor" hard
ware, and to purchase their entire requirements of "CrawFIRdor" 
hardware from the respondent, Crawford Door Co. 
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10. Agreeing tha~ member and nonmember respondents would pay, 
and they actually d1d pay, a royalty to the respondent, Crawford Door 
Co., for each "CrawFIRclor" sold, and that respondent Crawford Door 
Co. would pay, and it actually did pay, a royalty to the respondent 
institute for each set of "CrawFIRdor" hardware sold, for the pur
pose of advertising and promoting the sale of "CrawFIRdors." 

11. Agreeing that "CrawFIRdor" doors sold by member and non
member respondents should be made strictly in accordance with speci
fications established and approved by the respondent institute and by 
respondent Crawford Door Co. 

12. Fixing and maintaining prices at which member and nonmem
ber r espondents would sell "CrawFIRdors" to respondent Crawford 
Door Co. 

13. Agreeing that respondunt Crawford Door Co. would enter into 
no further so-called license agreements relating to "CrawFIRdors" 
without the written consent of all existing licensees. 

PAR. 9. The capacity, tendency and results of the aforesaid under
standing, agreement, combination, conspiracy and planned common 
course of action, and the acts and things done and performed there
under and pursuant thereto, by the respondents, have been and now 
are to place in the respondents the power to control and enhance 
prices and to actually increase the prices of Douglas fir doors, and 
to concentrate in the hands of the respondent institute the power to 
dominate and control the manufacture of Douglas fir doors and 
"CrawFIRdors," and to create a monopoly in said respondents in the 
sale of Douglas fir doors and "CrawFIRdors." 

PAR. 10. The amended complaint in this proceeding named as re
spondents herein N. 0. Gruver and Arthur C. Peterson in their in
dividual capacities, as well as in their capacities of treasurer and vice 
president, respectively, of the respondent, Fir Door Institute. It ap
pears, however, that both of these respondents are still officers of the 
respondent institute, and any order to cease and desist entered herein 
will run against the respondent institute and all of its officers, agents, 
representatives and employees. So long as the respondents, Gruver 
and Peterson, are officers of the institute, or even employees thereof, 
they will be bound by the terms of the order, even though not in
<Jividually named therein, and in view of this fact the Coiillillssion is 
of the opinion that insofar as the amended complaint names them as 
l'espondents in their individual capacities it may properly be 
dismissed. 
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CONCLUSION 

The acts and practices of the r espondents, as herein found, were 
all to the prejudice and injury of the public and of competitors of said 
respondents ; have had a dangerous tendency to and have actually 
hindered and prevented competition between and among the respond
ents in the sale of Douglas fir doors and "CrawFIRdors" in commerce 
within the intent and meaning of the F ederal Trade Commission Act; 
have unreasonably restrained such commerce in Douglas fir doors and 
''CrawFIRdors"; and have constituted unfair methods of competi
tion in commerce within the intent and meaning of section 5 of the 
F ederal Trade Commission Act. 

ORDER '1'0 CEASE AN D DESIST 

This proceeding having been heard by the Federal Trade Commis
sion upon the amended complaint of the Commission, answers thereto 
filed on behalf of all of the respondents, a memorandum filed by coun
sel in support of the amended complaint as, for, and in lieu of an 
opening brief, attached to which memorandum was a proposed form 
of order to cease and desist which was recommended by counsel in 
support of the complaint (and, if the Commission should be of the 
opinion that an order to cease and desist in any form should be issued, 
by counsel for the respondents, also) , briefs filed on behalf of the re
spondents, a reply brief of counsel in support of the complaint, and 
oral argument before the Commission, and the Commission having 
made its findings as to the facts and its conclusion that the respond
ents have violated the provisions of the F ederal Trade Commission 
Act : 

It is ordered, That the respondent, Fir Door Institute, a corpora
tion, its officers, agents, representatives and employees, the corporate 
respondents, Acme Door Co., M & M Wood Working Co., and The 
Wheeler, Osgood Co., individually and as members of and subscribers 
to said respondent institute, and their respective officers, agents, repre
sentatives and employees, the corporate respondents, Monarch Door 
& Manufacturing Co., Northwest Door Co., H arbor Plywood Corp., 
Robinson Plywood and Timber Co., and Crawford Door Co., and their 
respective officers, agents, representatives and employees, and the re
spondent, Wallace E. Difford, an individual, and his agents, r epre
sentatives and employees, in or in connection with the offering for 
sale, sale or distribution in commerce, as "commerce'" is defined in the 
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Federal Trade Commission Act, of Douglas fir doors, under whatever 
name offered so sold, and overhead Douglas fir garage doors known 
as "CrawFIRdors," do forthwith cease and desist from entering into, 
cooperating in, or carryi'ng out any planned common course of action, 
understanding, agreement, combination or conspiracy between or 
among any two or more of said respondents, or between or among 
any one or more of said respondents and other producers or sole 
distributors of such .doors for other producers not parties hereto, 
to do or perform any of the following acts or things : 

1. Fixing, establishing, or maintaining uniform prices, and in con
nection therewith uniform discounts, terms or conditions of sale for 
any kind or grade of Douglas fir doors, or for overhead Douglas 
fir garage doors known either as "CrawFIRclors'' or by any other 
name, or in any maimer fixing or establishing any prices and in con
nection therewith discounts, terms or conditions for sale of such 
doors. 

2. Selling only on a delivered price basis, and in conjunction there
with , (a) establishing or maintaining delivered price zones or price 
differentials between such zones; (b) computing the rail :freight rate 
from any point other than the point of origin of the shipment ; (o) 
quoting or selling on_ a basis which systematically includes transporta
tion charges gr eater than _the actual cost o:f transportation from 
point of shipment to destination. 

3. Prepa.ring, adop ting, or using any basic price list at which Doug
las fir doors, under whatever name offered or sold, are to be sold 
which contains uniform net extras or additions to be charged thereon, 
or the preparation, adoption or use of uniform net extras or additions 
in conjunction with a basic price list. 

4. Compiling, exchanging or disseminating between or among re
spondents statistical information in respect to the production, sale, 
shipment and orders on hand of Douglas fir doors, or any one 
thereof, unless such statistical information as is made available to 
respondents is r eadily, fully, and on reasonable terms made available 
to the purchasing and distributing trade, and unless the information 
so compiled, exchanged and disseminated does not disclose or make 
it possible to determine the identity of the manufacturer, seller or 
purchaser, and does not have the capacity or tendency of aiding 
in securing compliance with announced present or future prices, terms 
or conditions of sale. 

5. Formulating, adopting, using or enforcing any minimum re
sale price agreements covering "CrawFIRdors" or any other Douglas 
fir overhead gar age door, pursuant to and under which wholesalers, 
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jobbers or dealers are required to maintain resa.le prices, terms or 
conditions. 

6. Adopting or entering into uniform license agreements relating to 
the sale of overhead Douglas fir garage doors known as "CrawFIR
dors," under which member and nomnember respondents refrain from 
the manufacture and sale of any overhead Douglas fir garage doors 
other than "CrawFIRdors." 

7. Adopting or entering into uniform license agreements relating 
to the sale of "CrawFIRdors," whereby member and nonmember re
spondent o:O:er to sell, or sell overhead Douglas fir garage doors for 
use in connection with harclware exclusively produced by or for re
spondent Crawford Door Co. 

8. E stablishing or fixing, between member n,ncl nonmember respond
ents as licensees and respondent Cmwford Door Co. as licensor, the 
amount of royalty to be paid on the sale of "CrawFIRdors." 

9. Adopting or entering into uniform license agreements relating 
to the sale of "CrawFIRdors'' whereby respondent Crawford Door 
Co. as licensor refuses to issue any new licenses without the written 
consent of the member and nonmember respondents as existing 
~icensees. 

10. Formulating, devising, adopting, circulating, or exchanging 
illformation concerning the customer classification granted or to be 
granted to any specific purchaser, or determining any basis for t he 
selection or classification of customers, or usii1g any basis so 
determined for selecting or classifying customers. 

It is further o1·dered, That nothing contained herein shall be deemed 
to affect lawful relations, including purchase and sale contracts or 
transactions, among the several respondents, or between a respondent 
and its subsidiaries, or between subsidiaries of a respondent, or be
tween any one or more of said respondents and any others not parties 
hereto, and not in unlawful restraint of trade. 

It is fu1·the1· o1'de1'ed, For reasons appearing in the Commission's 
findings as to the facts in this proceeding, that the amended com
plaint herein be, and it hereby is, dismissed as to the respondents, N. 0. 
Gruver and Arthur C. Peterson, in their individual capacities, it being 
understood, however, that said amended complaint is not being dis
missed as against the said N. 0. Gruver and Art.hur C. Peterson as 
officers of the respondent, Fir Door Institute. 

It is further o1·dered, That the respondents shall, within 60 clays 
after service upon them of this order, file with the Commission a report 
in writing setting forth in detail the mam1er a.ncl form in whir:h they 
have complied with this ordl·.r . 

OlnG75--53----30 
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IN TI-m MATTER oF 

DOUGLAS FIR PLYWOOD ASSOCIATION ET AL. 

COMPLAINT, FINDINGS, AND OHDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN AC'l' OF CONGRESS APPROVED SEPT. 26, 1914 . 

Docket 5529. Complaint, May 19, 1949 '-Decision, Oct. 20, 1950 

Where 12 corporations, subscribers to, and members of an association (which, 
formed in about 1933, served as the Code Authol·ity for the plywood industry 
during NRA, and was thereafter organized as a nonprofit corporation for 
the declared purpose, among other things, of dealing with common in· 
dustrial problems of management, etc.) ; a thirteenth concern, which sub
scribed to the association's "Subscription Contract-Cooperative Trade 
Promotion Campaign", but was not a member; and 2 other corporate non
members who cooperated as hereinafter indicated; engaged in the manu
facture, and in the interstate sale and distribution of plywood products to 
dealers, in competition with others, and, but for the matters below set 
forth, in competition with one another; 

Acting in cooperation with each other and said association, its otl:lcers and 
management committee, managing director and assistant secretary, and the 
Information Bureau of the member and subscriber concerns-

Engaged in a conspiracy and planned common course of action during a sub
stantial part of the time between May 1935 and August 1941, to restrict, 
restrain, and suppress competition in the sale and distribution of plywood 
products to customers located throughout the United States, by agreeing to 
fix and maintain prices, terms, and discounts at which said products were 
to be sold, and to cooperate with each other in their enforcement and main
tenance by exchanging info1·mation through said association and said bu
reau as to the prices, terms, and discounts at which said concerns had sold 
and were offering to sell plywood products; and 

Where said concerns (other than N, and A, member concerns, and W, a non
atl:lliate), during the aforesaid period, and pursuant to the aforesaid under
standing, etc., and in furtherance thereof-

( a) Agreed to and did curtail the production of plywood; 
(b) Compiled statistical information in respect to production, sales, shipments, 

and orders on hand which was made available among themselves but was 
denied to the purchasing trade; 

( o) Adopted and used a uniform basic price list containing uniform net extras 
to be charged thereon and uniform discounts ; 

( cl) Compiled and used lists of buyers entitled to r eceive a so-called jobber's 
discount of 5 percent; . 

(e) Adopted and used a so-called functional compensation plan of distribution, 
and as a part thereof, and incident thereto-

(1) Issued uniform net dealers' prices on different quantities and a uniform 
cash discount; 

1 Amended. 
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(2) Issued identically worded compensation schedules which embodied defini
tions of trade factors, and provided for the functional discounts under 
prescribed conditions; 

(3) Adopted an unpublished agreement which interpreted the plan and pro
vided that a buyer doing less than 40 percent of its business at wholesale 
would be considered a dealer thereunder; and 

( 4) Established an Information Bureau to develop information as to the trade 
status of buyers, which applied said secret requirement of 40 percent whole
sale in determining the status of buyers and transmitted to members and 
subscribers conclusions and findings as to said status; 

(f) Adopted arbitrarily rules providing that the Government and certain indus
trial buyers be required to pay dealers' prices, and that certain specified 
classes of industrial buyers receive a 5 percent discount from the dealers' 
prices; 

(D) Acted to insure the success of the plan and to compel compliance therewith, 
and in said connection, and for said purpose--

(1) Held meetings with distributors to force or induce adherence to the price 
and discount provisions, and invited distributors to submit information in 
reference to suspected deviations from the plan by manufacturers or others; 

(2) Acted tht·ough the association to conduct general investigations of mem
bers' files or to investigate specific instances of reported violations; 

(3) Established the association as an intermediary to place business among the 
members; 

( 4) Used mill numbers to identify the source of manufacture in cases of re
ported deviation from the plan; and 

(5) Provided in the agreement under which manufacturers were licensed to 
use the trade marks obtained by the association, that the same could be used 
on grades approved by the association ; 

(h) Threatened to, sought to, and did, cut off the supply of distributors who 
failed or r efused to adhere to prices or classification provisions; 

(i) Quoted only on a delivered price basis, and, in conjunction therewith, com
puted the mil freight from Tacoma, Wash., irrespective of the origin of 
shipment or the rate applicable thereto, and used a uniform schedule of esti
mated weights which were higher than actual weights, and which, when 
used in connection with a fixed base price and a single basing point, assured 
the industry of uniform delivered price quotations to buyers; and 

(i) Shipped by water to East Coast and Gulf points only on a C. I. F. basis, 
and applied a uniform net addition to the ocean f1·eight rate on water ship
ments, and a uniform net addition on sales made in the primary market; and 

Where said member N, acting in pursuance of said understanding, etc., and 
in furtherance thereof, and during the same period-

( a) Compiled statistical information in respect to production, sales, shipments, 
and orders on hand, which, made available among themselves, was denied 
to the purchasing trade; 

(b) Adopted and used a uniform basic price list which contained uniform net 
extras and uniform discounts; 

(o) Adopted and used the above described "functional compensation plan of 
distribution" except for establishment of the Information Bureau ; and acted 
to insure success of the plan through such measures as those described a bove : 
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(d) Quoted only on a delivered price basis, computing the rail ft·eight from 
Tacoma, Wash. and using a uniform schedule of estimated weights, as 
employed by the others ; and, like thero 

(e) Shipped by water to East Coast and Gulf points only on a C. I. F. basis, 
and applied a uniform net addition to the ocean freight rate on water shitl
ments, and a uniform net addition on sales made in the primary market; :mel 

Where said nonmember ·w, pursuant to said understanding, etc., and in further
ance thereof, and during the same period, likewise-

( a) Adopted and used a uniform basic price list contnining uniform net extras 
and uniform discounts; 

(b) Compiled and used lists of buyers entitled to receive a "jobbers' discount'' 
of 5 percent; · 

(c) Adopted and used the "functional compensation plan of distribution" aboYe 
described ; and 

(d) Shipped by water to East Coast and Gulf points only on a C. I. F. ba,:is, 
and applied a uniform net addition to the oce:lll freight rntc, anti a uniform 
net addition on sales made in the primary market; and, 

Where said member A, in pursuance and furtherance of the aforesaid under
standing, etc.-

( a) Issued a dealer price list which contained the same prices, terms, and 
conditions as shown in the price lists issued by other members or sub
scribers to the association; and 

( b) In said connection, and effective on the same date as said price list, issued 
the same "Wholesale functional service compensation schedule" issued and 
used by all other aforesaid members and subscribers, and, in connection 
therewith, made use of the services of the aforesaid Information Bureau ; 

Capacity, tendency, and results of which conspiracy and planned common course 
of action, and acts done pursuant thereto bad been and were-

(1) To interfere with and curtail the production of plywood products and 
the sale thereof in interstate commerce to dealers, who, but for the existence 
of said understanding, etc., would be able to purchase their requirements 
of said product from the manufacturers; 

(2) To force many dealers in said products to discontinue the sale thereof 
because of their inability to obtain them from manufacturers or to maintain 
a supply thereof at reasonable prices ; 

(3) To substantially increase the price of plywood products to wholesalers, 
retailers, and the consuming public ; 

( 4) To substantially increase the price of said products to the Government 
and certain industrial buyers; and 

(5) To concentrate in the bands of said participants in said understanding, 
etc., the power to dominate anrl control the business policies and practices 
of the manufacturers auil distributors of plywood products, and to exclude 
from the industry those who do not conform to I he rules, regulations, and 
requirements established by saicl particitlants, and thus to create a monopol~· 

in the latter in the sale of said products: 
Tielll, That said acts and practices, as above set forth, were all to the prejudice 

and injury of the public, and of their competitors; had a dangerous 
tendency to and actually did injure and prevent competition in the sale of 
said products in commerce; unreasonably restrained such commerce; and 
constituted unfair methods of competition in commerce. 
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As to the contention of said A that the complaint against it should be dismissed 
since it did not begin operations until November 2, 1939, which was only 12 
days before it issued the price list above referred to; and, being a new 
company faced with the problem of setting up a price lis t, it merely and 
naturally followed that already being used by the members of the industry 
generally; and that the record showed nothing more than a simple voluntary 
act on its part, importing no illegal conduct of any kind ; 

It appearing further, however , that said price lis t contained the same prices, 
terms, and conditions of sale which had been agreed upon and fixed, and 
were used by the subscribers to and members of the association, and 
others, pursuant to and in furtherance of an unlawful conspiracy; that 
A adopted the same compensation schedule which likewise had been agreed 
upon by the others and was used as a means of stabilizing the prices of 
plywood products ; and that A also availed itself of the use of the services 
of said Information Bureau which was created to provide the membership 
of the association with information necessary for the classification of buyers 
of plywood: 

The Commission was of the opinion that, while it might be true, as respondent 
contended, that the mere act on the part of one manufacturer of following 
the prices of another manufacturer is not in and of itself a violation of 
law, in the instant case, said A, having become a member of the association 
and, presumably, having acquainted itself with the purpose and activities 
t hereof, and of its members, could not, after obtaining for itself the benefits 
of such purpose and a ctivities, thus disclaim joint responsibility therefor; 
and that under the circumstances and for the reasons stated, said A was a 
participant in said unlawful understanding, etc., and that its said acts, 
as above set forth, were all done pursuant thereto and in furtherance 
thereof. 

In said proceeding in which the amended complain t named an individual as 
r espondent in his individual capacity, as well as in his capacity as assistant 
secretary of respondent association, it appearing, however, that said in
dividual was still an officer of said association, and that any order to cease 
and desist would run against the association and all of i ts officers, etc., so 
that said individual would be bound by the terms of the order as long as 
he was an officer or even an employee of the association, even though not 
individually named in the order; the Commission was of the opinion, in 
view of such facts, that insofar as the complaint named said individual 
as a respondent in his individual capacity it might properly be dismissed 
as to him. 

In said proceeding in which it appeared that a certain respondent named in 
the amended complaint was not organized until February 19, 1948, and did 
uot participate in any of the unlawful acts or practices therein described, 
the trial examiner ther eafter entered his order dismissing said complaint 
as to said respondent. 

Before llh. Olyde M. Hadley, trial examiner. 
Mr. E'Ve1·ette Maclnty1·e and Mr. L ewis F. Depro for the Com

mission. 


