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GALTER v. FEDERAL TRADE COMMISSION 1 

No. 9489-F. T . C. Docket 4458 

(Court of Appeals, Seventh Circuit. Feb. 5, 1951) 

CEASE AND D ESI ST 011DERS-h ' P RACTICE ABANilONED-\VnETH ER ABUSE OF 

DISOIIETION-P ERIOD OF ABANDONMENT--PROPER MEASURE OF 

In determining whether the Feder al Trade Commission has abused its 
discretion in ordering a petitioner to desist from an unfair practice which it 
bas already halted, cour t is concerned largely not with period of time which 
bas elapsed between cessation and entry of order, but with time from date 
of cessation to date of iss uance of complaint. 

CEAS& AND D ESI ST ORDERS-IF P RAC"J'JOE ABAN DONED--\VHE'l'HER ABUSE OF 

DISORETION-I'ERIOD OF AB.A.NDONMf,N'l~IF PRACTI CE DISCONTINUED l\10I!E THAN 

Y EAR AFTER COMPLAI N'!' 

In action by petitioner to set aside cease a nd desist order issued by the 
Federal Tra de Commission to prevent petitioner from u sing three proper 
names, on ground that petitioner had long since discontinued use of names, 
stipulation which showed that use of two names was discontinued more than 
a year after issuance of complaint, di<l not, in absence of other evidence, 
prove that discontinuance was voluntary, and discontinuance of u nfair 
practice was of itself no bar to issuance of cease and desist order. 

C EASE AND D ESI ST QJmERS- IF PRAC"riCE AllANDONED-WHE'l'HER BAR TO I SSUANCE, 

pe1· se 

The mere discontinuance of an unfair practice is of itself no bar to issuance 
of a cease and desist order based thereon by the Federal Trade Commission. 

CEASE AND DESIS'l' 0HDERS-!F PRACTICI' ABANDONED-\VHERE RIGHT '1'0 CON­

'l'INUF., NEVER'l'HELESS, S'I'ILL CONTENDED FOR, AND I NTENTION AND PUOMISE TO 

RE~'RAIN, LACl<ING 

In action by petitioner s to set aside Federal Trade Commission order 
which prevented petitioners from using three proper names, on ground that 
petitioner s had long since discontinued use of names, where petitioner s still 
contended that they could use names and expressed no intention to r efrain 
from that use, and made no promise to do so, Commission was fully justified 
in believing that claimed cessation of lawful action was not voluntary, but 
was brought about by Commission's proceedings , and District Court [sic] 
would not interfere with Commission's exercise of discretion but would 
uphold the ent ry of order. 

STIPULATIONS-WHERE D ECISION UPON F AC"I'S STATED AND TESTIMONY AND Evi­
DENCE TAKEN, .AGREED TO- WHlO:THER F URTHER H EAUlNGS THEREBY PuECLl:JDED 

Stipulation between parties before F ederal Trade Commission that ComL 
mission might render its decision upon facts stated therein, and upon testi­
mony and evidence already taken in proceedings, did not constitute an 
agreement that no more hearings were to be h eld, but indicated that there 

1 Reported in 186 F. (2d) 810. F or cnse before Commission, see 44 F. T. C. SO. 



1798 FEDERAL TRADE COMMISSION DECISIONS 

would be more hearings, and that if Commission approved stipulation, evi­
dence taken at those hearings would not be considered in disposing of the 
proceedings. 

STIPULATIONS-WHEHE D KCISION U PON FACTS S'J'ATED, AND Tr.:STIMONY AN D Evi­
DENCE TAKEN, AGHEIW To-I F EVIDENCE AT ADDI'riONAL H io:AJIINGS No·r '.ro BE 

CoNSIDEREn--WH~<.'THER PETITIONER DENIED DuE PROCt;ss, WuERt~ SucH HEAR­

I NGS NECESSARILY H ELD, A BSENT b'viDENOE OF VIOLATION OF AGltEEJIIEN'l' BY 

COMMISSION 

Where parties before Federal Trade Conunission stipulated that Commis­
sion might render its decision upon facts stated in stipulation a nd upon testi­
mony and evidence taken in proceedings, and that if Commission approved 
stipulation, evidence taken at additional hearings would not be considered in 
disposing of proceeuings, and additional hearings were necessarily h eld by 
Commission and there was nothing in record to indicate that Commission 
violated provis ions of stipula tion, e,·en if petitioners had no notice of addi­
tional hearing, petitioners were not denied due process of law. 

STIPULATIONS-CJ<:ASE AND D ESI ST 0RDEIIS-vVHETH!ill DISCREPANCH:S-IF ERHOR 

H ARML.ESS 

[811] In action by petitioners to set aside cease and desist order issued 
by Federal Trade Commission to prevent petitioners from using three proper 
names, where evidence dill not disclose any right in petitioners to use the 
names in such a manner as to mislead public into believing that petitioner's 
products were pr oducts of companies which harl exclusive right to usc names 
even if stipulation that names were exclusive property of those companies 
was erroneous, er ror was h a rmless. 

STIPULATIONS- CEASE AND DESIST 0RUEUS-WHETIIER DISCREPANCIES-TRADE 

NAME UsE-I F l\1ISLEADING-TIIAT 0T.tmns THAN R ESPONDENT, AND A LLEOt:JJ 

OWNERS OF ExCJ,USIVJJ: R IOHT To, l\1Ay HAVE Ar.so Us Eo SA~n; 

In action by petitioners to set aside cease and desist ordet' issued by 
F ederal Trade Commission in proceeding to protect public against fraud 
and deception, and to prevent petitioners from using three proper names, 
evidence that other corporations than those allegedly entitled to exclusive 
use of th.e names used the names, d id not indicate that stipulation entered 
into between parties was erroneous in stating that Commission had available 
witnesses who would testify that they had been or would be misled, induced, 
as a consequence of use of names to buy petitioner's products. 

STIPULATIONS-CRASE AND Dr~SIST O RDERS-WHETHER DISOREPANCIES-'l'RAUE 

NAME UsE-h' MISLEADING 

Evidence supported order of Fecleral Trade Commission di r ecting peti­
tioner s to cease and desist from using three proper names, to protect public 
against fraud and deception, even though statement in stipulation that names 
in question belonged exclusively to three corporations were wholly ells­
r egarded. 

CoRPORATE DISSOLU'!'ION-WHETlJER L IMITED CORPORATE ExiSTENCE THEREAFTER­

IN GENERAL 

Under illinois law, upon dissolution of a domestic corporation, however 
it may he effected, cor poration will nevertheless be r egarded as still existing 
for pmpose of settling up its affairs a nd having its property applied fot• 
payment of its just debts. 
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CoRPoRATE DissoLU'l'ION-WHETHER. LIMI'l'ED CoRPORATE ExiSl'ENOE THEREAFTER.­
AMEN.AlliLITY To SUl'l'-IN.TUNCTIVE PROCEEDINGS AGAINST PROSPECTIVE ACTS 

Under Illinois law, liability of a corporation for act per formed by it prior 
to its di ssolution is preserved for 2 yeat·s, but corporation is not subject to 
an injunction against act to be performed in the future, especially where 
act sought to be enjoined is in no way related to winding up of affairs of the 
corporation. 

CEASE AND DESIST ORDERS-PARTIES-IF CoRPORATIONS, SINCE DISSOLVED, IN­
CLUDED 

In action by petitioners to set aside cease and desist order issued by 
Federal Trade Commission in proceeding to preven t petitioners from using 
three proper names, where several of corporations which petitioners retr 
r esented, had been dissolved under Illinois law, names of those corpor ations 
would be stricken ft·om the Commission's order. 

(The syllabus with substituted captions, is taken from 186 F. (2d) 810) 

On petition to review and set aside order of Commission, order mod­
ified, and as so modified, approved, confirmed and ordered enforced. 

Mr. H enry H. K oven, and Mr. H o1..oard R. K oven, Chicago, Ill., for 
petitioners. 

M1'. W. T. Kelley, General Counsel, Mr. Donovan Divet, Special 
Attorney, Federal Trade Commission, Jrh. J ames W. Oassedy, Asso­
ciate General Counsel, Washington, D. C., for respondent. 

Before KERNER, Dm' FY and LINDLEY, Oi?Yndt Judges. 

LINDLEY , Oir·mtit J udge: 
P etitioners seek to review and set aside a cease and desist order 

entered against them pursuant to a complaint cha1:ging them with 
unfair methods of competition and unfair and deceptive acts and prac­
tices in commerce, in violation of·the Federal Trade Commission Act, 
15 U. S. C. A. 45. The Commission issued the complaint on F ebruary 
4, 1941, after which tllis proceeding was consolidated for t rial with 
another in which the respondents were jobbers who purchased for re­
sale certain electric razors and cameras manufactured by [812] pe­
titioners. J oint hearings were held from time to time until F ebruary 
27, 1942, when petitioners and the attorneys for the Commission en­
tered into a stipulation, whereby it was agreed that, subject to the 
approval of the Commission, the facts stated therein might be made. a 
part of the record and "that upon such facts and upon the testimony 
and evidence already taken, the Commission might dispose of the pro­
ceeding. Between the elate. of signing the stipulation and its approval 
by the Commission, further heari11gs were held in the consolidated 
proceeding, at none of which petitioners were represented. The Com­
mission, however, in making its findings, says that it did not r ely upon 
the evidence adduced at these further hearings but considered only 
the stipulated facts, and such evidence as had been received p rior to 
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the date of the stipulation. The Conunission , on August 14, 1947, 
entered its cease and desist order, whereupon petitioners filed their 
petitions to set aside the order or, in the alternative, to reopen the 
proceeding for the taking of further testimony, both of which were 
denied. 

Although petitioners broadly assert "that the order to cease and 
desist should be set aside in whole or in part," they have not attacked 
those paragraphs directing them to cease and desist from (1) f alsely 
representing as the customary prices of their products prices in excess 
of those at which the products are ordinarily sold, (2) h lsely rep­
resenting that the prices at which their products are offered are special 
or reduced prices or are applicable for a limited time only, or ( 3) 
falsely representing that their products are guaranteed against de­
fective workmanship and materials, but have co11fined their attack to 
those portions ol'clering them to cease and desist from ( 1) using th~ 
names "Elgin," "Remington," and "Underwood" on their products, 
and (2) representing as "candid-type" any cameras not equipped with 
special lenses and shutters or incapable of ta.king action pictures 
under unfavorable light conditions. Since the Commission has joined 
in the request that the court modify the order by striking those para­
graphs rela ting to the representation of petitioners' cameras as "can­
did-type" cameras, the issue before tlus court is as to the validity of 
that portion of the Ol'Cler which directs that petitioners cease and desist 
f rom using the names "Elgin," "R emington," antl "Underwood." 

In support of their contention that the prohibition against their use 
of the three names should be set aside, petitioners, asserting that their 
use of the names has been long. since discontinued, cite Fedeml Trade 
Oonvmissi01~ v. Oivil Se1"Vice T1•ai!ning Bt11reau, 79 F . (2d) 113, 116 
(CA- 6) [21 F. T. C. ·1197; 2 S . & D. 30G, 309] in which the court held 
that "The commission is not authorized to issue a cease and desist order 
as to practices long discontinued, and as to which there is no reason 
to apprehend renewal. L. B. Silve1• Oo. v. F ederal T1·ade Oornrnission 
(CCA) 292 Feel. 752 [6 F. T. C. 608; 1 S. & D. 327] cf. United States v. 
U. S . Steel Om·p., 251 U. S. 417, 445, 40 S. Ct. 293, 64 L. Ed. 3±3, 8 
.A. L . R. 1121." This court, in Eugene Dietzge?~ Oo. v. Fedeml1'1•ade 
Omnrnission, 142 F . (2c1) 321 [38 F . T. C. 84·0; 4 S. & D. 117], in· con­
sidering the effect of the cessation of an unfair practice, indicated that 
it· also was of the opinion that the Commission should not ordinarily 
enter an order in cases where the unfair practice condemned in the 
order had been discontinued, but went on to say, at page 330: "On the 
other hand, pa1·ties ttoho refused to discontin;ue wntil p1·oceedings m·e 
begttn against them, and proof of their wrongdoing obtained, occ'upy no 
position whe1·e they can demand a disrnissal. The orde1· to desist deals 
with the futnre, and we think it is somewhat a rnatter of sowncl discre­
tion to be exeTcised ttvisely by the 0 ornrnission * ~' *. vV e ar e not 
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:Satisfied that the Conm1ission abused that discretion in the instant 
.case." [Emphasis supplied.] This language, 'vhen considered in con­
junction with the decisions of this court which have flatly held that 
.discontinuance of an unfair practice will not of itself necessarily bar 
issuance of a cease and desist order based thereon, flair"!} foot Proclucts 
v. F ederal T rade Commission, 80 F. (2d) 68<1, 686 [21 F. T. C. 1224; 
:2 S. & D. 330], or justify a court in refusing to enforce such order, 
{/om Pr·oducts R efining Co. v. Federal T mde Cmnrnission, 144 F. (2cl) 
211,220 [39 F. T . C. 664; 4 S. & D. 234:] , means, we think, that,.in de­
termining whether the Commission has abused its discretion in order­
ing a petitioner to [813] desist from an unfair practice which he has 
aheady halted , the court is concerned largely not with Lhe period of 
time which has elapsed bet~·eeu the cessation and the entry of the 
·order but with the t ime from the date of cessation to the cbte of 
issuance of the complaint. 

It was stipulated, in the instant proceeding, that petitioners had 
used the name "Elgin" on their products for three months during the 
fall of 1939 and that they had manufactured electric razors marked 
·"Underwood" and cameras marked "Remington," the latter having 
been made for the DeLuxe Products Co. and tho word "Remington" 
placed thereon at that company's request.1 The stipulation is silent 
as to the exact elates of 11se of the marks "Underwood" and "R eming­
ton," but petitioners, in their petition to set aside the Commission's 
order, averred that they had not been used "since entering into the 
·stipulation as to the fn.cts in F ebruary 19-1-2 •:• ·:· ':' ." If these 
.all egations are accepted as true, the resul t is tlH~t the use of two of 
the three names is not shown to have been discontinued until more 
than a year after issuance of tho complaint, which does not, in the 
:absence of other evidence, even tend to prove that the discontinuance 
was voluntary and most certainly docs not, in view of the well-settled 
rule that tho mere discontinuance of an unfair practice is of itself no 
bar to issuance of a cease and desist order based thereon, Fair·yfoot 
P r·oducts Co. v. Feder•al Tmde Cornrnission, 80 F . (2d) 684,686, (CA-
7) [21 F. T. C. 1224; 2 S. & D. 3301; Corn P1·odt~cts R efi;nin_q Co. v. 
F ederal Tr·ade Convmission, 144 F. (2d) 211,220 (CA- 7) [39 F . T . C. 
664; 4 S . & D. 234] , warrant a holding that the Commission abused its 
discretion in entering the order or in declining to set it aside. Ettgene 
IJietzgen Co. v. Federal Tr·acle Comrnission, 142 F. (2d) 321, 330 
(CA-7) [38 F. T. C. 840; 4 S. & D. 117] . The improper use of the 

'Petitioners' argument that this fnct somehow absol ves them of nny responsibility for 
the use of th e name "Reminl!;ton•• Is patently without merit. f or lt Is clearly estahlls bed that 
one who plnces In t he bnn<ls of another a menus o r consummating a fraud or competing 
unfaii·Iy In violation of the F ederal 'l'rade Commission Act is himself gnllty of n violation 
of the .A ct. Fed ern! Tm(!e Oom•Mssion v. Wi11.~ted l7oRi6>'11 Oo., 258 U. S. 483 [ 4 F. T . C. 
~llO; 1 S. & D. 1981 : Mal'ietta Uf_q. Oo. v. F e<le•·o! T1·nae Oommtission. 50 F. (2d) 641, 642 
(C~-7) [15 F. T . C. 613; 2 S. & D. 129] ; P e•·loff v. FedemZ Tmde Oolltlltission, 150 F. 
(2<1) 757, 759- 7110 (C.A-3) [ 40 F . T . C. 878: 4 S. & D. 316]. 
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names in the past was a stipulated fact. And though petitioners have 
asserted abandonment o:f the practice, they still contend in this court 
that they have a right to continue it. They express no intention to 
ref-rain :from it; they make no promise to do so. Under these circum­
stances, the Commission was fully justified in believing that the 
claimed cessation of wrongful action was not volnntary but brought 
about by the Commission's proceeding and that, in view of petitioners' 
continued insistence that they might use each of the three names and 
the absence of any assertion or proof of intent not to renew their use 
and of any promise so to do, it was in the public interest to enjoin sucl~ 
use. With such exercise of discretion we may not interfere. 

I n petitioning the Commission to set aside its order or reopen the 
proceeding, petitioners urged that they should be released from the 
stipulation on which the order was based for the reason that "in 
violation of the terms of the stipulation * •:• * hearings were 
held in this cause subsequent to the date of the filing of Raid stipulation 
* * * at which hearings evidence ad vm:se to the int·erests of these 
respondents was introduced * * *." Before this court, ho•vever, 
petitioners have taken a somewhat different position. Although they 
contend that holding hearings in the consolida.te<l cnnse subsequent 
to the signing of the stipulation without notice to them constituted 
a denial of due process, they inconsistently complain that the Com­
mission did not consider the evidence nddnced at those hearings which, 
they say, indicated that a snbstantialHumber of the facts stipulated 
were not true, and urge that, for this reason , the stipulation and, of 
course, the cease and desist order based thereon, shonld be set aside 
by this cour t . The Commission, although denying that hearings 
were held in violation of the stipulation or without notice to peti­
tioners, contends that, in any event, petitioners were 11ot prejudiced 
thereby since none of the [814] evidence received at those hearings 
was considered in disposing of the proceeding against petitioners; it 
contends further that the evidence received at those hearings does not 
show that the facts stipulated are not true. 

The express statement in the stipulation thnt the Commission might 
render its decision upon the :facts stated therein "and npon the testi­
mony and evidence al1·eady taken in this proceeding" [Emphasis 
supplied] would hardly seem to constitute an agreement that no more 
hearings were to be held but would rather indicate that it was con­
templated that there would be more hearings but that, if the Commis­
sion approved the stipulation, the evidence taken at ·those hearings 
would not be considered in disposing of the instant proceeding. Cer­
tainly, it is obvious that additional hearings were necessarily held in 
the proceeding with which the instant proceeding had been consoli­
dated, :for the respondents in that proceeding were not parties to the 
stipulation. Such hearings had, in :fact, been scheduled and peti-
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tioners notified 'thereof prior to signing the stipulation. But, even 
assuming that petitioners had no notice of the hearings and that evi­
dence adverse to their interests was · received at those hearings, still 
there is no denial of due process shown, for there is, in the record, 
nothing to indicate that the Commission violated that provision of the 
stipulation by which it agreed that it would consider only the facts 
stipulated and the evidence already taken, in disposing of the case, 
and to argue that the Commission's adherence to its agreement with 
petitioners constituted a denial of due process to therri is to take an 
obviously untenable position.2 

There remains petitioners' contention that the evidence received in 
the companion proceeding subsequent to the signing of the stipula­
tion indicated that a substantial numLer of the facts stipulated were 
tmtrue and required that the stipulation be set aside. The evidence 
on which they rely revealed that the names "Elgin," "Remington," 
~tncl "Underwood" were used by companies other than the Elgin 
Watch Co. and the Remington and Underwood Typewriter Cos. This 
evidence, they say, indicates that the stipulation is incorrect in stat­
ing that the names in question are the exclusive property of the afore­
mentioned companies.3 Assuming arguendo that the evidence did 
show that the stipulation was erroneous in this respect, we cannot see 
that petitioners can be benefited thereby, for this is not an action for 
trade-mark violation but a proceeding to protect the public against 
fraud and deception, nnd the evidence taken in the companion pro­
ceeding did not disclose any right in petitioners to use the names 
"Elgin," "Remington," and "Underwood" in such a manner as to mis­
lead the public into believing that petitioners' products were the 
products of the Elgin, Remington, or Underwood corporations. Nor 
does it indicate that the stipulation was erroneous in stating that the 
Commission had witnesses available who would testify that they had 
been or would be so misled, and induced, as a consequence thereof, to 
buy petitioners' products.4 T hus, the Commission's order would have 
substantial support in the evidence even thottgh the statements that 
the names in question belonged exclusively to Elgin, Remington, and 
Underwood' were wholly disregarded. 

[815] P etitioners, in their alternative petition to set aside the order 
or r eopen the proceeding, for the first time directed the Commission's 

2 TIJat the Commission did not conside1· nny evidence taken at tbe subsequen tly held 
hearings in tile consolidated cause Is admitted by petitioners themselves a nd is, in fact, 
the premise upon which they base their contention that the Commission erred in failing 
to set aside t he stipulation as patent ly untrue. 

3 Petitioners also s tate that this evidence accoun ts for the dismissal of t he complaint 
against the respondents in the compan ion proceeding, but the dismissal order entered by 
the Commission in that proceeding clearly Indicates that dismissal was predicated on the 
fact that the respondents had not manufactured or selected tho trade names for the 
products referred to in the complaint or done ru1y of the a dvertising referred to therein, 
but were merely jobbers who bad purchased the products from the petit ioner·s her ein. 

• The stipula tion provided tha t t he Commission might consider these statements and 
give to them the same credence as if the witnesses were called. 
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attention to the dissolution, late in 1943, of the corporate petitioners 
American Supercraft Corp. and Match King, Inc., also sometimes 
known by its trade name, Monrach Manufacturing Co., their dis­
solution having been accomplished through voluntary proceedings 
brought by the stockholders, officers and directors of the respective 
corporations. This disclosure 'ras made in connection with petition­
ers' argument that their abandonment of the unfair practices against 
which the order had been issued made that order mmecessary and 
improper. Although we have rejected the contention that the order 
should have been set aside because of such abandonment, the fact that 
the corporations have been dissolved raises a question as to the pro­
priety of the entry of the order against them. 

The Commission argues that section 157.94, chapter 32, Illinois 
Revised Statutes, providing that "The dissolution of a corpora­
tion * * * shall not take away or impair any remedy avail­
able * * * against such corporation * -* * for any right or 
claim existing, or any liability incurred, prior to such dissolution if 
action or other proceeding thereon is commenced within 2 years after 
the elate of such dissolution," authorizes issuance of a cease and desist 
order -against the dissolved corporations, but the cases interpreting 
that section and its predecessors are strikingly devoid of even the 
slightest suggestion that the provision that a dissolved corporation 
shall, for a limited time after dissolution, be held legally responsible 
for any liability incU?·red p1"io1· to d;issolution can be extended so far. 

In Life Assoc-iation of .fbnm·ica v. Fassett, 102 Ill. 315, the Illinois 
· court considered at length the purpose ancl effect of a statutory pro­
vision extending the existence of a dissolved corporation for 2 years 
from the date of its dissolution. The court there observed, at page 
323: "Upon the dissolution or civil death of a corporation, all its real 
estate, by the strict rule of the common law, reverts to the original 
owners or their heirs, and all its personal estate vests in the Crown, in 
England, and the State here, and all debts due to or from it are by 
operation of lltw extinguished. * * * ·with a view of mitigating 
the rigor of the common law with respect to the effects of a defunct 
corporation, the legislature of this and most, if not all, ·of the other 
States of the Union have, by appropriate legislative enactments, pro­
vided for a just and equitable distribution of their assets in cases of 
insolvency, or sudden dissolution from any cause, and our own act on 
the subject contains a provision which in express terms extends their 
corporate existence 2 years from the elate of their dissolution, for such 
purpose." The court concluded, at page 324: "From these and other 
provisions of the statute it clearly appears that it is a part of the 
settled policy. of the State, at least so far as domestic corporations are 
concerned, that upon their dissolution, however that may be effected, 
they shall nevertheless be regarded as still existing for the purpose of 

-
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settling up their affairs and having their property applied for the 
payment of their just debts * * ':'." The influence of this decision 
on subsequent Illinois cases is noted in the cour t's opinion in Evans v. 
Illinois Swrety Co., 298 Ill. 101, in which, after quoting at length from 
the Fassett case, the court stated, at page 108: "The doctrine of this 
opinion has never been modified or changed, and in some respects it 
has been speci fically approved in several decisions. St. Louis and 
Sandoval Coal Co. v. Sandoval Coal Co., 111 Ill. 32; Singe?' v. Hutchin­
son, 183 id. 606; Eau Claire Canning Co. v. W estem Brokerage Co., 213 
id. 561; Cowme1·cial Trust Co. v. Malle1·s, sup1·a; Eclwm·ds v. Shil­
linger, 245 Ill. 231." 

Although the earlier Imnois statutes were perhaps more explicit 
in providing for the continued existence of a dissolved corporation for 
the purpose only of [816] winding up its affairs, it would seem quite 
evident, in the light o£ the Illinois cases construing such statutes and 
the public policy expressed therein, that the current provision does 
no more than preserve for a 2-year period, the corporation's liability 
for acts performed by it prior to its di ssolution but docs not make 
it subject to an injunction against acts to be performed in the future, 
especially where, as here, the acts sought to be enjoined are in no 
way related to the winding up of the corporate affairs and are, there­
fore (in view of the Supreme Court's statement, in Chicago Title ancl 
1'1'1./;st Co. v. W ilc-ox Bldg. C01•p., 302 U. S. 120, 129, that "The only 
power left to the corporation * * * (after dissolution) * * * 
was to finish pending cases begun within 2 years after its dissolution. 
With that exception, its corporate powers were ended for all time and 
for all purposes"), beyond the dissolved corporation's power to per­
form. Such was the construction accorded the statute by the District 
Court in L aning v. National R ibbon & Ca1·bon Paper Mfg. Co., 40 F . 
Supp. 1005, the court stating, at page 1006, "It seems to me quite evi­
dent that the legislature intended that the decree dissolving the cor­
poration should terminate its existence absolutely except for the 
purpose of enabling a creditor t o m~tintain an action against it," and 
such has been the construction generally accorded statutes extending 
the existence of a. corporation after dissolution, Fletcher Cyc. Corp., 
Perm. Eel. ( 1!)42 revised volume), section 8170. Thus it seems clear 
that the Commission, when the dissolution of the corporate petitioners 
was brought to its attention, should have amended its order by striking 
therefrom the names of the aforementioned corporate petitioners. 

The order of the CommiBsion is modified by striking therefrom para­
graphs 1 (g) and 5 (f), as requested by the Commission, and by strik­
ing therefrom also the names of American Supercraft Corp. and Match 
King, Inc. I n a}l other respects, and as so modified, the order is ap­
proved, confirmed, and order enforced. 
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FEDERAL TRADE COMMISSION v. RHODES PHARMACAL 
CO., INC., ET AL.1 

No. 51 0 176-F. T. 0. Docket 5691 

(District Court for the Northern District of Illinois, Eastern 
Division. February 21, 1951) 

Memorandum opinion and decision by Judge La Buy denying Commission's 
motion for preliminary injunction, made under section 13 of the Federal 
:rrade Commission Act, restraining defendants from alleged false adver­
tising of a medicinal product called lmdrin, on the ground that the court 
shou ld not determine the questions of fact involved upon the verified plead­
ings and ex parte affidavits, and upon the additional consideration that 
an early determination of the case on tlle merits by the Commission may 
be anticipated. 

On motion for preliminary injunction, injunction denied and suit 
dismissed. 

M1•. Fmnlc E. Gettleman and Mr . .A.rthttr Gettleman of Chicago, 
Il1., and llh. James B. Goding of ·washington, D. C., for respondents. 

M1·. James W. Cassedy, Assistant General Counsel, and llfr. Joseph 
Oall(JfWay, both of Washington, D. C., for Federal Trade Commission. 

l\illlUORANDUl\1: 

Plaintiff, Federal Trade Commission, has filed its complaint herein 
and prays for the issuance of a preliminary injunction restraining 
defendants from alleged false advertising of a product called Imdrin. 
Said complaint for injunction· is made pursuant to section 53 (15 
U. S. C. A.) reading as follows: 

(a) ·whenever the Commission has reason to believe-
(1) That any person, partnership, or corporation is engaged in, or is about 

to engage in, the dissemination or the causing of the dissemination of any 
advertisement in violation of section 52 of this title, and 

(2) That the enjoin ing thereof pending the issuance of a complaint by the 
Co=ission under section 45 of this title, and until such complaint is dismissed 
by the Commission or set aside by the court on review, or the order of the 
Commission to cease ami desist made thereon has become final within the 
meaning of section 45 of this title, would be to the interest of the public, 

the Commission may by any of its attorneys designated by it for such purpose 
uring suit in a district court of the United States * * * to enjoin the 
rhssemination or the causing of the dissemination of such advertisement. Upon 
proper showing a temporary injunction or restraining order shall be granted 
without bond. * "' * 
The allegations of the complaint, supported by affidavits, if undenied 
wonlcl justify the issuance of the injunction prayed for, but the de-

1 Not rcportc<l in I~etleral Reporter. Decision reversed by the Court of A peals, J uly 5, 
1951 , 1 !H F. (2<1) 744. 
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fendants have filed their verified answer denying all the material 
allegations of the complaint and submitted cotmter-affidavits in sup­
port .of their answer. In Woodside v. Tonopah & G. R. Oo. (C. C. 
Nev., 1911), 184 Fed. 359, 360, the court was confronted with the 
same condition of the pleadings and in resolving the problem said 
as follows: 

The defendants have answer ed as they a re required to do under the statute, 
and have fully met and denied all of the equities of the complaints. T he answers 
are specific a nd under oath. In equity practice this is usually deemed sufficient 
to dissolve a restraining order and prevent the issuance of an injunction 
pendente lite; that is to say, where the equities of the bill are denied fully and 
explicitly by a sufficient answer under oath, the court usually denies an injunc­
tion pendente lite, for the reason that such an answer is deemed to overcome 
the equities of the bill. 

It appears, therefore, where the equities of the complaint are fully 
and explicitly met by denial under oath, a preliminary injunction will 
not be granted. See also B ehre v. Anchor Insurance Oo. of N. Y. 
(C. C. A. 2, 1924), 297 Fed. 986; Decorative Stone Oo. v. Building 
Trade Council (C. A. 2, 1926), 13 F. (2d) 123 ; Horsman v. Kaufman 
(C. C. A. 2, 1922) , 286 Fed. 372. 
In the present case both the plaintiffs and defendants have sub­

mitted affidavits in support of t heir verified pleadings. Such a pro­
cedure is permissible and there being no opportunity to see the 
witnesses, the contents of all affidavits are entitled to equal weight. 
This principle was adhered to by the Court of Appeals in the Third 
Circuit in Wamm· Bros. Pictures v. Gittone (C. C. A. 3, 1940), 110 
I!'. (2d) 292, wh erein it said: 

Furthermor e we think that a preliminary injunction should not have been 
granted upon evidence largely in the form of affidavits as was done in the case 
before us. The evidence was conflicting and the trial judge, in order to enable 
him to r esolve these conflicts, should have been afforued the opportunity of 
testing the credibility of the witnesses by having the benefit of their cross­
E-xamination and, if possible, their presence in court. In the absence of such 
opportunity the affidavits of each side were entitled to equal weight. * * • 

See also General Talking Pictures Oo1•p. v. Stanley Oo. (D. C. Del., 
1930), 42 F. (2d) 904; United States v. Zulcauokas (D. C. Pa., 1923), 
293 Fed. 756; United States v. Wierton Steel Oo. (D. C. Del., 1934), 
7 F. Supp. 255; Cyc. F ed. Pro., Vol. 13, page 176 ; 43 C. J. S. page 907. 

The court has read the verified pleadings and the affidavits and is 
of the opinion that the verified complaint and answer present debatable 
questions which are not resolved by the supporting affidavits. In such 
a situation, where the pleadings present controverted questions, and 
where the affidavits are in conflict and equally balanced as to proofs, 

919675--53----117 
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a court should not issue a preliminary injunction, unless special cir­
cumstances warrant issuance to preclude irreparable injury to the 
plaintiff and without substantial damage to the defendant pending a 
final hearing on the merits. Lare v. H arpe?' & Bros. (C. C. A. 3, 
1898), 86 Fed. 481, 483; United States v. Zukattckas, supra. 

The instant case is controlled by the above announced rule, that is, 
that a preliminary injunction should never be granted unless it ap­
pears clearly that petitioner has sustained its burden. To resolve 
technical controversial facts solely on pleadings and conflicting affi­
davits does not satisfy the ends of justice, and where the plaintiffs 
contentions in fact and in law are seriously disputed, an injunction 
will not issue. Lare v. Ha1'per & Bros., supra; United States v. 
Zukauckas, supra; General Talking Pictures Oorp. v. Stanley, supra; 
Popular Mechanics v. Fawcett Publications (D. C. Del., 1923), 1 F. 
Supp. 292; Deco?'ative Stone v. Bwilding Trade Oouncil, supra. 

The court arrives as the question of whether there exist special 
circumstances in the instant case to warrant issuance of the injunction 
in order to prevent irreparable injury. The Commission filed its 
complaint in this court on January 30, 1951, in connection with Com­
mission proceedings which had commenced on August 17, 1949. At­
torney for the defendants has filed an affidavit alleging that following 
the filing of defendant's answer on September 8, 1949, numerous con­
versations were had with the attorney for the Commission wherein de­
fendant requested an early trial, but that despite these requests there 
was no hearing until September 27, 1950. The affiant further avers 
that defendants were ready to proceed to trial at all times and so. 
notified the Commission and the delay was due solely to the Commis­
sion. In support of these allegations are attached copies of correspond­
ence had with the Commission. Hearings were finally commenced on 
September 27, 1950. The Commission has concluded its case and the · 
court is advised that in a matter of 6 weeks, the case will be concluded. 
It appears, therefore, that if diligently prosecuted, there will be an 
early determination of the merits. 

The court is of the opinion that there are serious debatable questions 
presented and the court should not determine these questions of fact 
upon the verified pleadings and ex parte affidavits. Since the plain­
tiff has failed to maintain its burden, the court will decline to issue an 
injunction. Therefore, the motion for preliminary injunction is denied 
and the suit is dismissed. This memorandum shall constitute the 
findings of fact and conclusions of law of the court. 

An order in accord with the above has this day been entered. 
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STEELCO STAINLESS STEEL, INC. ET AL. v. FEDERAL 
TRADE COMMISSION 1 

No. 10178-F. T. C. Docket 5530 

(Court of Appeals, Seventh Circuit, Mar. 6, 1951) 

APPELLATE PROCEDURE AND PROCEEDINGS-FINDINGS OF COMMISSION-PRESUMPTION 

The findings by the Federal Trade Commission are pres umed to be sup­
ported by substantial evidence, and a court is not required to search the rec­
ord for undesig·[694]nated errors claimed in an omnibus attack upon the 
findings. 

METHODS, ACTS AND PRACTICES-DISPARAGEMENT OF CoMPETITORS AND THEm: 
PRODUCTS-PRODUCTS-WHETHER TRADE UNDULY DIVERTED FROM CoMPETITORS. 
TO DISPARAGER 

In action to review and set aside a cease and desist order issued by t he 
Federal Trade Commission, evidence sustained finding of Commission that 
as a result of manufacturer's disparagement of competitors' products, trade 
had been unduly divet·ted to manufacturer from competitors. · 

APPELLATE PROCEDURE AND PROOEEDINGS-EVIDENCE---TESTIMONY-CREDmlLITY 
AND WEIGHT 

The credibility and weight to be attached to witnesses' testimony before 
the Federal Trade Commission has been lodged with the Commission as the 
trier of the facts. 

METHODS, ACTS, AND PRACTICES-DISPARAGEMENT OF COMPETITORS AND THEin 
PRODUCTS-PRODUCTS-SALESMEN OF DISPARAGER-STATUS 

In action to review and set aside a cease and desist order issued by the 
Federal Trade Commission, evidence sustained finding of Commission that 
salesmen in making disparaging remarks about competitors' products were 
acting in the capacity of employees and agents of manufacturer and manu­
facturet· was bound by and responsible for their activities. 

CORPORATIONS-ACTS OF--IN GENERAL 

A corporation can act and speak only through its authorized officers and 
agents. 

CEASE AND DESIST ORDERS-PAnTIES-CORPORATE AOTs-lJl• I NDIVIDUAL JOINED, 

MAIN STOCKHOLDER IN FAMILY CORPORATION 

Where individual petitioner had management, direction and complete 
control over activities of corporation and was the main s tockholder with 
only his son-in-law and daughter as other stockholders , Federal Trade Com­
mission was justified in issuing cease and desist order against individual 
petitioner as well as against corporation. 

1 Reported in 187 F. (2d) 608. For case before Commission, see 46 F. T. C. 643. 
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APPELLATE PROCEDURE A N D PROCEEDINGB-EVIDENCE--0PINION-1F IN CONFLICT 

WITH OTHER TESTIMONY 

Opinion evidence need not be rejected merely because it is in conflict 
with other testimony of the same character, since the weight to be attached 
to such testimony is for the trier of fact. 

(The syllabus, with substituted captions, is taken :from 187 F . 
(2d) 693) 

. . 
On petition to review order of Commission, petition dismissed. 

M1•. John A . Nash, Mr. Arthur H. Schwab and Mr. Earl M. Friese­
necker, all of Chicago, Ill., :for petitioners. 

Mr. W . T . K elley, General Counsel, Mr. James W . Oassedy, Asso­
ciate General Counsel, and Mr. John W. Oarter, J?·., Special Counsel, 
Federal Trade Commission, all of Washington, D. C., for respondent. 

Before MA.Jon, Ohief Judge, and DUFFY and FINNEGAN, Oirowit 
Judges. 

MAJoR, Ohie f Judge. 
This is a petition by Steelco Stainless Steel, Inc., and Clyde C. Carr, 

individually and as an officer of the corporation, to rev.: ew and set aside 
a cease and desist order issued by the Federal Trade Commission 
(respondent) on March 15, 1950. The complaint issued March 9, 
1948, charging petitioners with unfair methods of competition and 
unfair and deceptive acts and practices in commerce in violation of 
the Federal Trade Commission Act, 15 U. S. C. A. Sec. 45. Peti­
tioners were engaged in the sale and distribution of stainless steel 
cooking utensils in interstate commerce in competition with others 
selling various types of cooking utensils. The complaint as well as 
the findings are voluminous and supply material :for an opinion almost 
without end, if we were looking :for an excuse to indulge in such t ime­
consuming activity, but in the view which we take, no useful purpose 
could be served in so doing. And particularly is this so in light of 
the disclosure that petitioners by their answer to the complaint and 
by stipulation entered into at the trial have conceded a major portion 
of the allegations of the complaint. It follows that findings made in 
accordance therewith and those portions of the order predicated upon 
such findings are not open to attack. 

More than that, while petitioners in their brief and argument in 
this court make the general charge that the findings are not supported 
by substantial evidence, they fail to point out the particular findings 
under attack, many of which, as already noted, [695] rest upon con­
ceded facts. It has been held that findings are presumed to be sup­
ported by substantial evidence, Federal Trade Commission v. A . 
McLean&: Son •. 84 F. (2d) 910, 911 [22 F. T . C. 1149, 2 S. & D. 347], 
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certiorari denied 299 U. S. 590, and that a court is not required to 
search the record for undesignated errors claimed in an omnibus attack 
upon the findings, North Whittier H eights Citrus Assn. v. Natioruil 
Labor Relations Board, 109 F. (2d) 76, 83, certiorari denied 310 U.S. 
632. 

Notwithstanding what we have said, it is discernible from peti­
tioners' brief that their attack upon the substantiality of the findings 
may be categorized as follows: ( 1) that petitioners' salesmen made 
disparaging statements relative to competitive products, which peti­
tioners in their brief state is the most important and material issue; 
(2) that petitioner Clyde C. Carr was improperly included in the order 
in his individual capacity; ( 3) that the order is based upon conflicting 
opinion testimony, and (4) that the findings and order are based upon 
unjustified inferences and unwarranted interpretation of the meaning 
of representations made and immaterial representations which it is 
asserted were no more than so-called "puffing" statements. 

With the issues thus narrowed, we return to a brief statement of 
the factual situation pertinent thereto. The complaint alleged that 
petitioners caused their products, stainless steel cooking utensils, to 
be sold and offered for sale through sales agents who conducted, under 
petitioners' direction, demonstrations in the use of the products, ex­
hibiting charts and distributing pamphlets and various other printed 
matter accompanied by sales talks taken from sales manuals sup­
plied by petitioners, and that by this method, manner and means peti­
tioners disseminated false, misleading and deceptive statements and 
representations as to the characteristics and nature of the products 
and the effectiveness and result upon health to be obtained from the 
use thereof in the cooking and preparation of food; and, as to the 
vital need of various named organs and tissues of the human body 
for certain designated materials and vitamins, and the effect thereof 
on the structure and function of such organs and tissues. The com­
plaint goes into much detail describing the false and misleadmg 
representations thus made and sets forth various pamphlets and cir­
culars issued by the petitioners. Because of their length we shall 
not attempt to set forth these exhibits in detail. It is sufficient to 
note that they list many and perhaps all of the minerals essential to the 
functions and structure of the various organs and tissues of the human 
body, together with the effect which they are designed to have thereon. 
Typical of the representations thus made is that sulphur purifies and 
tones the human system and intensifies feeling and emotions; that 
phosphorus nourishes the brain cells, builds power of thought and 
stimulates the growth of the hair ; that calcium gives vitality, endur­
ance, heals wounds, and counteracts acid; that magnesium relaxes the 
nerves, refreshes the human system, prevents and relieves constipation; 
that potassium is a liver activator, makes tissues elastic, muscles supple, 
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creates grace, beauty, and a good disposition. Contained in one of 
said exhibits is a representation that vitamin A affords resistance to 
disease and is effective in preventing and relieving anemia, pellagra 
and gallstones; that vitamin B prevents and relieves nervous disease 
and paralysis; that vitamin q imparts strength and endurance and 
prevents and relieves muscular disease and loss of weight, and so on. 
In another exhibit is a picturization of the human body in connection 
with which there appear statements associating various tissues and 
organs with certain specified minerals and vitamins. That such rep­
resentations were false is not disputed, but it is claimed they were 
not deceptive. 

The complaint alleged that for the purpose of inducing the purchase 
of their products petitioners made false and disparaging statements 
and representations of cooking utensils sold by their competitors, such 
1·epresentations and statements being to the effect that consumption 
of food prepared or kept in aluminum utensils, if eaten, would cause 
cancer, stomach trouble, anemia, blood poisoning, and various other 
ailments, afflictions, and diseases detrimental to the [696]1 health of 
the user, that the preparation of food in such utensils would cause 
formation of poisons, and that by reason of such false and disparaging 
statements the public .was induced to purchase large quantities of pe­
titioners' products and, as a result, trade had been unlawfully diverted 
to petitioners from their competitors. 

On the issue of the disparagement of competitive products, the Com­
mission found,"* * * over a substantial number of years, over a 
representative area, and in a substantial number of instances a number 
of respondents' salesmen, in the course of their demonstration and 
r,elling taJks, represented to prospective purchasers that cooking food 
h1 aluminum ware would cause, in the consumer of the food, cancer, 
ulcers, bad health, decayed teeth, indigestion, and poisoning, bacterial 
:mel metallic; that minerals and vitamins essential to health were lost 
by cooking therein ; that their use was bad for children and pregnant 
women; that aluminum ware retained an odor and destroyed the color 
of food," and that "The effect of these representations was to frighten 
some of those to whom they were made into discarding their currently 
used cooking utensils and buying respondents' products and per­
suading others to do likewise." It was found that these representa­
tions were false and deceptive in that cooking in aluminum utensils 
did not have the effect, produce the results, or cause the diseases 
ascribed to them. And the Commission found, "As a result of the 
disparagement of competitors' products, trade has been unfairly di­
verted to the respondents from their competitors, whereby substantia.l 
injury has been, and is being, done by respondents to their competitors 
in commerce among the States of the United States and the District of 
Col~bia." 
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Petitioners attack this finding relative to disparagement mainly 
upon two.grounds: (1) that the testimony is so lacking in probative 
value as not to constitute substantial evidence, and (2) in any event, 
petitioners' salesmen were acting in the capacity of independent con­
;tractors rather than agents and that petitioners are not responsible 
·for their statements. The Commission offered some 24 housewives as 
\Vitnesses on this disparagement issue, and in varying degree their 
testimony amply supports the finding. It is true, as argued by peti­
tioners and as pointed out by the Trial Examiner, that little, if any, 
weight should be attached to the testimony of some of such witnesses 

·for various reasons. However, determination of the credibility and 
weight to be attached to their testimony has been lodged with the 
Commission as the trier of the facts. More than that, their testimony 
is quite convincing that petitioners' salesmen made the representations 
found by the Commission. We are not impressed with the contention 
that the testimony of such witnesses is not substantial merely because 
it relates to a comparatively few of petitioners' salesmen. Especially 
"is this so when such testimony is evaluated in connection with the 
false, misleading, and deceptive pamphlets a~d literature which ad­
mittedly were prepared and placed in the hands of the salesmen by 
petitioners. It may be true that there is nothing in such pamphlets 
-or literature directly suggestive of disparagement of competitive prod­
ucts, but it certainly was suggestive in that petitioners' salesmen were 
authorized to sell petitioners' products on other than a truthful and 
honest basis. It is hardly conceivable that such pamphlets and litera­
ture could have been supplied for any other purpose, and it is a weak 
argument on the part of petitioners that its salesmen went further in 
their unfair and deceptive tactics than was suggested by petitioners 
themselves. And it is of little benefit to petitioners that they instructed 
their salesmen to sell their products on the merits without disparage­
ment of competitive products. 

The Commission found, "In the sale of their products, respondents 
enter into contracts, called franchises, with salesmen, designated as 
dealers, and furnish the latter with sales manuals, instruction books, 
advertising matter, pamphlets, leaflets, charts, circulars, order books, 
chattel mortgages for deferred-payment sales, and sample outfits of 
respondents' products. Such agents have authority to receive the sales 
price of respondents' products, to receive deposits on deferred pay­
merit sales, to evaluate and allow trade-in allowances on used [697] 
cooking utensils and to conduct demonstrations of cooking with re­
·spondents' utensils in the homes of prospects, giving lectures and sales 
talks in the. course thereof. Such salesmen, in most instances, devote 
their full time to respondents and do not sell other merchandise. 
These salesmen do not purchase respondents' products for resale to 
the consumer but sell them on behalf of respondents. Such salesmen 
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are agents or employees of respondents and are not independent con­
tractors or independent dealers. Respondents are :fully responsible 
for such salesmen's acts and statements made in connection with the 
sale or offering for sale of their products and germane thereto." 

No direct attack is made upon this finding, but nonetheless cases 
are cited in support of the theory that the salesmen were independent 
contractors or, at any rate, sustain a relationship with petitioners by 
which the latter are not responsible for their activities. The authori" 
ties cited are of no aid to petitioners' contention. We think it is 
hardly open to question but that the salesmen were acting in the 
capacity of employees and agents of petitioners and that petitioners 
are bound by and responsible for their activities. 

The Commission found, "Respondent Clyde C. Carr is president of, 
and the majority stockholder in, the corporate respondent, and has 
been such since he organized the corporation. The only other officers 
and stockholders are his son-in-law and daughter, who, together with 
him constitute the board of directors. By virtue of stock ownership, 
officership, and active direction, the policies, activities, and practices 
of the corporate respondent are his." 

Notwithstanding this undisputed finding, it is argued that peti­
tioner Carr in his individual capacity should not be included in the 
order under attack. The record unmistakably discloses that the man­
agement, direction, and activities of the corporation were those of 
Carr. A corporation can act or speak only through its authorized 
officers and agents. In the instant case it was Carr alone, and it is 
not discernible either how or why his activities as a person should be 
separated or distinguished from those of the corporation. In our 
view, he as an individual occupies precisely the same position as does 
the corporation. To think contrary means that an individual as the 
sole manager of and responsible for the activities of a corporation can 
escape liability on the flimsy pretext that he was merely acting on 
behalf of the corporation and not as an individual. We think he is 
a proper party to the cease and desist order and approve the Commis­
sion's action in this respect. Cf. Federal Trade Oom~~TIIi.~sion v. Stand­
ard Education Society et al., 302 U.S. 112, 120 [25 F. T. C. 1715; 2 
S. & D. 429]; Sebrone Oo. et al. v. Federal Trade Oom~~nission, 135 F. 
(2d) 6'76, 6'78 [36 F. T. C. 1142 ; 3 S. & D. 5'70]. 

Petitioners contend that conflicting opinion testimony is insufficient 
to support adverse findings against them. We know of no rule which 
requires the rejection of proper opinion testimony merely because it 
is in conflict with other testimony of the same character. The weight 
to. be attached to such testimony, the same as any other kind of testi­
mony, is for the trier of the facts and we know of no reason against its 
utilization as the basis for a finding. More than that, petitioners fail 
to specify which of the findings they would have us reject becaus~ 
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based upon such testimony. Likewise without merit is the argument 
that the Commission indulged in unjustified inferences and unwar­
ranted interpretations which it .has ascribed to petitioners' activities, 
particularly the statements contained in the pamphlets and literature 
which were applied to their salesmen. In fact, we think that the 
inferences thus drawn were not only reasonable but inescapable. 
Neither are we impressed with the suggestion that. representations 
relied upon can be excused on the basis that they are only "puffing," 
as that expression is sometimes used. It seems plain that the repre­
sentations were made in order to induce the purchase of petitioners' 
products, and those contained in printed matter as well as the false 
statements by the salesmen were made with that end in view. State­
merits made for the purpose of deceiving prospective purchasers and 
particularly those designed to consummate the sale of products by 
[698] fright cannot properly be characterized as mere "puffing." 

An examination of the record is convincing that other questions 
raised by petitioners are without merit and need not be discussed. 
No reason is discernible why the order complained of should not be 
-enforced. 

The petition to review is dismissed, and a decree will be entered 
affirming the Commission's order to cease and desist and commanding 
obeyance and compliance by petitioners. 

FOLDS ET AL. v. FEDERAL TRADE COMMISSION 1 

No. 10233- F. T. C. Docket 5332 

(Court of Appeals, Seventh Circuit. Mar. 23, 1951) 
. ~ 

APPELLATE PROCEDURE AND PROCEEDINGS-FINDINGS OF COMMISSION-REVIEW­

APPELLATE DUTY- As LIMITED TO RECORD AS .A WHOLE, INCLUDING EXAMINER'S 

REPORT 

It is the Federal Trade Commission which has ultimate responsibility 
of finding facts and it Is findings of Commission that Court of Appeals is 
authorized to review, but its duty is to ascertain whether on record as a 
whole there Is substantial evidence to support findings of Commission and 
record includes examiner's report. 

METHODS, ACTS, .AND PRACTICES- ADVERTISING FALSELY OR MISLEADINGLY­

QUALITIES OR PnOPER'fiES OF PRODUCT 

On petition for review of an order to cease and desist entered by Federal 
Trade Commission, evidence did not sustain Commission's finding that peti­
tioners made representations that liquid sold by them was an effective 
treatment for pimples. 

'Reported In 187 F. (2d) 658. For cnse before Commission, see 47 F. T. c. 898. 
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APPELLATE PROCEDURE AND PROCEEDINOS-0RDERS OF CO!IlMISSION-APPELLAT~ 

POWER-MODIFICATION 

Under statute giving Comt of Appeals power not only to affirm or reverse 
but also to modify orders of Federal T-rade Commission, court has power to 
modify the remedy. 

APPELLATE PROCEDURE AND PROCEEDINOS-0RDERB OF COMMISSION-EVIDENCE­

MODIFICATION TO CONFORM To 
Where petitioners did not represent that their product was an effective 

treatment for pimples l>ut did improperly advertise that product would 
cause pimples to disappear overnight, cease and desist order of Federal 
Trade Commission would be modified so as to prohibit such representation,. 

(The syllabus with substituted captions, is taken from 187 F. 
(2d) 658) . 

On petition to review order of Commission, order modified · and 
affirmed and enforcement, as modified, ordered. 

Mr. Franlc E. Gettleman and Mr. Edward B1•odlcey, of Chicago, 
Ill., for petitioners. 

M1·. W. T. [{elley, General Counsel, M1·. James W. Oassedy, Assist­
ant General Counsel, M·r. Donovan Divet, Special Attorney, Federal 
Trade Commission, all of Washington, D. C., for respondent. 

Before MAJOR, Ohief Judge, and KERNER and DUFFY, Oircuit Judges. 

[659], DUFFY, Oircuit Judge. 
Petitioners ask us to review an order of the Federal Trade Com­

mission dated June 6, 1950, requiring petitioners to cease and desist 
from disseminating any advertisement -which represents di],.ectly or 
by implication that a medicinal product .called Kleerex will cause 
pimples to disappear or constitutes an effective treatment for pimples. 

A typical advertisement of petitioners' product follows: 
"Yes, it's true, there is a safe harmless medicated liquid called 

Kleerex that dries up pimples overnight. Those who followed simple 
directions and applied Kleerex upon retiring were amazingly sur­
prised when they found their pimples had disappeared. These users 
enthusiastically praise Kleerex and claim they are no longer embar-
rassed and are now happy with their clear complexions. ' 

"Many (users) report that they had a red sore pimply face one 
night and surprised their friends next day with a clear complexion." 

In the complaint the Commission charged that by the use of said 
statements and others of like import, petitioners have described the 
therapeutic properties of Kleerex and represented that it was an 
eff'ective treatment for pimples and that these statements were grossly 
exaggerated, false, and misleading. The gravamen of the complaint 
was that petitioners represent that Kleerex is an effective treatment · 
for pimples. 
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The evidence disclosed that pimples are a low inflammatory lesion 
of the skin, caused by a specific germ, and that they range in size from 
scarcely visible bumps to the proportion of boils, and usually are sur­
rounded by an area of redness. There also was testimony that the 
primary treatment of pimples is a thorough washing of the face or 
affected parts with soap and water, although ultraviolet rays and 
vaccines are occasionally used. 

Dr. Scott was the only witness who testified upon behalf of the 
Commission. He received his medical degree in 1940, served a year's 
interneship, then 10 months as an assistant in a Marine Hospital in 
Baltimore, and 9 months as medical officer on a Coast Guard cutter. 
From February 1943 to October 1944 he was assistant on the medical 
service at the Marine Hospital in Chicago. For a period of about 
2 years before he testified herein he held the position of clinical direc­
tor and chief o£ the medical service at that hospital. Dr. Scott had 
not seen the bottle of Kleerex used as an exhibit until about 15 minutes 
before the hearing commenced. He had never used Kleerex or con­
ducted any tests or experiments with it. He did testify, however, 
that for some time prior to the hearing he knew the formula of Kleerex. 

The active ingredients of Kleerex are prepared calamine, spirits 
of camphor, resorcin, and distilled extract of witch hazel. Milton 
Folds, a registered pharmacist and one of the copartners of the 
Kleerex Co., and Professor Ocen, who teaches pharmacy at the Uni­
versity of Illinois, and Dr. Scott all testified as to the properties 
of the ingredients of Kleerex. It is without dispute that calamine 
is composed largely of zinc oxide, which when placed on the skin has 
a drying action, combined with an antiseptic and antipruritic (relief 
from itching) action, and is pink in color; that spirits of camphor 
has an astringent action on the skin and is also antipruritic; that 
resorcin, in the concentration of 1 to 2 percent used in the Kleere:x: 
formula, is antiseptic, antipruritic, and analgesic (pain relieving) ; 
and that witch hazel is mildly antiseptic. 

It was stipulated that if five named persons of varying ages and 
representing both sexes were called as witnesses, each would testify 
that he or she had been afflicted with pimples, and had used IGeerex 
in accordance with the printed directions accompanying it., that afteu 
using IGeerex he or she received relief from itching and accompanying 
pain, that the colored covering of Kleerex concealed their blemishes, 
and that their pimples disappeared, but not overnight. 

The directions :for the use of IGeerex were: "Just before retiring, 
wash your face with a good soap and warm water [660] * * * 
Dip the brush in the Kleerex and apply to the affected parts. After 
the first coat is thoroughly dry, apply the second coat. Do this just 
before retiring. Leave Kleerex on overnight. It is greaseless and 
stainless. * * 11 Follow this procedure every night, and we know 
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that you are going to be pleasantly surprised with the results you 
will obtain. * * *" 

Dr. Scott's testimony was given in Chicago on September 25, 1946. 
The trial examiner closed the record on November 4, 1946, and filed 
his recommended decision and basis therefor on April 4, 1947. He 
found that Kleerex will, if used as directed over a period of time, dry 
up and remove pimples, but would not do so overnight, that the Com­
mission's charge that petitioners' implied representation that Kleerex 
is an effective treatment for pimples is misleading, deceptive, and 
false, was not sustained by the record. He recommended that a cease 
and desist order be entered against the advertising that Kleerex would 
remove pimples overnight, but otherwise recommended that the com­
plaint be dismissed. 

On May 8, 1947, counsel for the Commission moved to set aside 
the recommended decision of the trial examiner and to take additional 
evidence. On October 30, 1947, the Commission ordered the pro­
ceedings opened and a hearing was held at Fredericksburg, Va., on 
May 25, 1948. The only witness at this hearing was Dr. Scott, and 
he expressed his opinion that Kleerex is not an effective treatment for 
pimples. The trial examiner sustained an objection to his answer 
as being the expression of an opinion going to the ultimate issue of 
the case. On March 28, 1949, the Commission reversed this ruling of 
the trial examiner. Nevertheless, on May 23,1949, the trial examiner, 
after reviewing the evidence adduced on both hearings, reaffirmed 
his previous findings and recommended decision. He emphasized 
that the additional evidence had not changed the factual situation 
which demonstrated that Kleerex would, if used as directed, and 
for a sufficient length of time, cause pimples to dry up, the blemishes 
being temporarily concealed by the pink residue of the solution. On 
June 6, 1950, the Commission, refusing to follow the recommended 
decision, entered the cease and desist order hereinbefore described. 

The Commission fotmd that the ingredients of Kleerex were mildly 
astringent, antiseptic, antipruritic, and analgesic in nature; that in 
the proportions present in Kleerex they have a tendency to dry up 
surface lesions, to decrease the number of organisms on the surface 
of the skin, and to relieve pain and itching; that Kleerex may be 
applied in such manner as to leave a pink-colored residue sufficient to 
mask small pimples from view, but that it is not effective in concealing 
severe inflammation. Based upon Dr. Scott's testimony, the Commis­
sion concluded that Kleerex was not an effective t reatment for pimples. 
The Commission did not charge, nor make a finding, that the use of 
RJeerex was injurious to the skin or to the person using it. 

In their brief counsel for the Commission state the findings of the 
trial examiner are of no interest to this court, implying, we assume, 

1 
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that we are not to give them any consideration. We do not agree with 
that statement, although we recognize that it is the Commission which 
has the ultimate responsibility of finding the facts and that it is the 
findings of the Commission that we are authorized to review. 

Our duty is to ascertain whether on the record as a whole there is 
substantial evidence to support the findings of the Commission.1 In 
a very recent case involving the findings of the L abor Board ( Univer­
sal Camera Corp. v. N. L. R . B., 340 U.S. 474, decided F eb. 26, 1951), 
the Supreme Court said: "* * * Surely an examiner's report is as 
much a part of the record as the complaint or the testimony. * * *" 

Also : 
"It is therefore difficult to escape the conclusion that the plain lan­

guage of the statutes directs a reviewing comt to determine the sub-­
stantiality of evidence on the record including the examiner's report .. 
The conclusion is confirmed by the indications in the legislative his­
tory that en[661]hancement of the status and function of the trial 
examiner was one o£ the important purposes of the movement :for 
administrative reform." 

And further: "* * * Nothing suggests that reviewing courts 
should not give to the examiner's report such probative force as it 
intrinsically commands. * * *" 

The court also said: 
"We do not ·require that the examiner's findings be given more 

weight than in reason and in the light of judicial experience they 
deserve. The 'substantial evidence' standard is not modified in any 
way when the Board and its examiner disagree. We intend only to 
recognize that evidence supporting a conclusion may be less substan­
tial when an impartial, experienced examiner who has observed the 
witnesses and lived with the case has drawn conclusions different 
:from the Board's than when he has reached the same conclusion. The 
findings o:f the examiner are to be considered along with the consist­
ency and inherent probability of testimony. * * *" 2 

The real basis :for the Commission's complaint was that petitioners 
represented that Kleerex was an effective treatment :for pimples. No 
such representation was ever made, but the Commission purported to 
find in the advertisements an implied representation to that effect, 
and 2 years after Dr. Scott had first testified, and a year and a half 

1 Administrative Procedure Act. 60 Stat. 237, 5 U. S. C. 1001, et seq. 
• Although In the UtttversaZ Oatnem case, Blttlt'a, the court was considering Labor Board 

findings a nd order, the same rule is applicable to findings of the Federal Trade Commis­
sion. The court there said: "It would be mischievous word-playing to find that the scope 
of r eview under the Taft-Hartley Act is any different from t hat under the Administrative 
Procedure Act. • • • .And so we hold that the standard of proof specifically required 
of the Labor Bonrd by the Taft-Hartley Act is the same as tbat to be exacted by courts 
reviewing every administrative action subject to the Administrative P1·occdure Act." 
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after the record had been closed, the Commission brought Dr. Scott. 
from Chicago to Fredericksburg, Va., to give opinion evidence that 
Kleerex was not an effective treatment for pimples. We do not think 
that the Commission's finding that petitioners made such a repre­
sentation is supported by substantial evidence. The action of the 
Commission is subject to the same criticism which this court hereto­
fore made in I nternational Pm·ts Oorp. v. F. T. 0 ., 133 F. (2d) 883 
[36 F . T. C. 1102 ; 3 S. & D. 535], where the manufacturer of an 
automobile muffier advertised that the metallic finish prevented rust 
and corrosion. The Commission there made a finding that the use 
of the word "prevent" implied "permanency." This court there 
vacated the Commission's cease-and-desist order. 

It should be kept in mind that the conclusion of the Commission· 
was reached in spite of its express findings that the ingredients of 
Kleerex in the proportions present in that product have a tendency 
to dry up surface lesions, to decrease the number of organisms on the 
s urface of the skin and to relieve pain and itching. There was no 
claim whatsoever in this case that Kleerex would injure the skin of 
any person using it. The only legitimate criticism of petitioners' 
advertisements is that they were too broad in scope. They should not 
have advertised that Kleerex would cause pimples to disappear over­
night, or to imply that users would have a clear complexion the next 
day after using same. The trial examiner made a very sensible 
and sound recommendation based upon the entire record. It is difficult 
to understand why the Commission did not follow his recommenda­
tion, instead of making a mountain out of a pimple as they have 
attempted to do in this case. 

The statute gives this court power not only to affirm or reverse but 
also to modify the orders of the Commission. 15 U. S. C. A. 45 (c) 
and (d). This power to modify extends to the remedy. F. T. 0. v. 
Royal Milling Oo. et al., 288 U.S. 212 [17 F. T. C. 664; 2 S. & D. 217]; 
Oarter P1•oducts, Inc., et al. v. F. T . 0 ., 186 F. (2d) 821, [47 F. T. C. 
1788] (Decided Feb. 2, 1951.) 

The cease and desist order will be modified by the elimination of 
the last clause in Order (1) thereof, to wit, "That said products will 
cause pimples to disappear or constitutes an effective treatment for 
[662] pimples," and by the insertion in lieu thereof of the following 
clause, "That application of Kleerex will cause pimples to disappear 
overnight or that the user thereof will have a clear complexion the day 
following its use at night." 

As modified herein, the cease and desist order is affirmed, and the 
enforc~ment thereof, as modified, is ordered. 
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INDEPENDENT DIRECTORY CORP. ET AL. v. FEDERAL 
TRADE COMMISSION 1 

No. 158, Docket 21769-F. T. C. Docket 5486. 

(Court of Appeals, Secon4 Circuit. Apr. 16, 1951) 

APPELLATE PROCEDURE AND PROCEEDINOS-FINDINOS OF COMMISSION-IF SuoSTAN­

TIAL SUPPORTING EVIDENCE-APPELLATE LIMITATION 

Where findings of the Federal Trade Commission that publishers were 
guilty of deceptive commercial practice had the support of substantial evi­
dence, the findings were binding on appeal to the Court of Appeals. 

COMMISSION-POWER OF-ILLEGAL TRADE PRACTICES-REMEDY-DETERMINA.• 

"!'ION OF 

Where an illegal trade practice has been proved and found, the Federal 
Trade Commission is empowered to determine the appropriate remedy. 

APPELLATE PROCEDURE AND PROCEEDINGS-ILLEGAL TRADE PRACTICES-REllfEDY­

COMMISSION DETERMINATION-APPELLATE LIMITATION 

The means chosen by the Federal Trade Commission for abatement of an 
!llegnl trade pt·actice will not be disturbed unless the discretion of the Com­
mission bas been clearly abused. 

CEASE AND DESIST 0RDERS-METHOIJS, ACTS, AND PRACTICES-SECURING ORDERS 

FALSELY OR MISLEADINGLY-DECEPTIVE ASSOCIA'riON WITH, OF CUSTOMER'S 

PRIOR RELATED TRANSACTIONS WITH OTHERS 

Where publishers' practice of soliciting advertising by mail by sending 
:to a prospective customer one of publishers' order blanks to which was 
pasted one of t11e prospective customers' advertisements, clipped from some 
directory or other publication with which publishers l1ad no connection, was 
shown to have conveyed to some prospective customers the idea that it was 
merely submission of proof of advertisement already ordered or to be 
renewed, so t11at they signed order without knowing that it was an order, 

1 
Federal T1:ade Commission properly entered a cease and desist order. 

PROCEEDINGS B EFORE COM111ISSION-SUBPOENAS-REQUESTS FOR-DENIAL OF­

WHETHER AnUSE OF DISCRETION 

In bearing before Federal Trade Commission against publishers charged 
with an illegal trade practice in connection with its solicitation of advertising 
by mail, court did not abuse its discretion in denying subpoenas duces tecum 
to require third parties to produce all contracts for listings and advertise­
ments in thei~· telephone directories and all r ecords of dealings with 17 
witnesses, who had testified that they were misled by publishers' solicitation 
of advertising, and subpoenas ad testificandum requiring the attendance of 
the 17 witnesses to establish the unreliability of their testimony previously 
given. 

1 Reported in 188 F. (2d) 468. For case be!ore the Commission, see 47 F. T . C. 13. 
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PROCEEDINGS BEFORE COMMISSION- SUBPOENAS-REQUESTS FOR-DENIAL 01!'­

NATUltE OF COMMISSION'S PoWER 

The Federal Trade Commission is not bound to issue subpoenas duces 
tecum on request as a ministerial act and then to entertain a motion to 
quash or modify, and it b as a quasi judicial discretion to deny the application. 

PROCEEDINGS BEFORE CoMMISSION-EVIDENCE-EXCLUSION OF-SgcuRINO ORDERS 
FALSELY OR MISLEADINGLY- DECEPTIVE ASSOCIA'l'ION WITH, OF CUSTOMER'S 
Pruon RELATED TRANSACTIONS WITH OTHE:ns-THAT PunusBE&-RESPONDENT 
BAD SA'l'ISFIED CUSTO~iERS 

In proceeding before the F ederal 'l'rade Commission against publishers 
[469] charged with illegal trade practice in their solicitation of advertising by 
mail, commission properly excluded evidence· that publishers had many 
satisfied customers, who renewed their advertisements, since fact that 
publishers bad satisflctl customers was entirely irrelevant. 

P.!.tOCEEDINGS BEFORE CoMllfiSSION-EVInENOE-Exor.usiON O~'-SECURTNG OIIDEliS 

' FALSELY OR MISLEADINGLY-DECEPTIVE AssociATION Wrrn, OF CusTOMER's 
PRIOR RELATED TRANSACTIONS WITH 0THEUS-USE OF SAlliE METHOD BY 0THEUS 

In proceeding before the Federal Trade Commission agains t publishers 
charged with illegal trade practice in their solicitation of advertising by 
mail, evidence that other publishers used same method of solicitation was 
properly excluded, since evidence as to what others did was irrelevant. , 

(The syllabus with substituted captions, is taken from 188 F. (2d) 468) 

On petition to review an order of the Commission, order affirmed 
and enforced. 

Hays, St. John, Abramson&: Sch'l.ihnan, of New York City; Mr. 
John Schulman, Mr. Osmond K. Fraenlcel, Mr. Jacob Steinfeld, and 
Mr. Irwin Karp, all of New York Cjty, of counsel. 

Davis, Polk, Wardwell, .Swnderland & Kiendl, of New York City, 
for American Tel. & Tel. Co., New York Tel. Co., New England Tel. 
& Tel. Co. and Southern Bell Tel. & Tel Co. 

Hughes, Hubbard & Ewing, of New York City, for Reuben H. 
Donnelley Corp. 

Mr. W. T. K elley, general counsel, Mr. James W. Oassedy, assistant 
general counsel, Mr. Alan B. Hobbes, attorney, all of Washington, 
D. C., for Federal Trade Commission. 

Before AUGUSTUS N.llANn, CHASE, and CLARK, Oircuit Judges. 

CHAsE, Oircuit Judge: 
The petitioners, who are two corporations which publish directories 

and two individuals who are officers in such corporations, are seeking 
to have set aside a cease and desist order of the Federal Trade Com­
mission. 
Th~ or:der required the petitioners to stop a practice they had been 

using' in soliciting advertising by mail. This practice was to send 
to a prospective cust.Qmer one o£ the petitioners' order blanks to which 
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was pasted one of the prospect's advertisements clipped from some 
directory or other publication with which the petitioners had no con­
nection. The printed matter on the order blank included statements 
that the submitted advertisement was from another publication, that 
the solicitor was an independent directory publication, and that it 
had nothing to do with any telephone company. The Commission 
found, following the recommendation of its t rial examiner, that these 
written statements did not prevent the recipients of such solicitations 
from being deceived into thinking that they were merely approving 
the proof of, or renewing, an advertisement they had ordered in an­
other publication and consequently signing the petitioners' order 
blank without being aware that they were signing an order for any 
additional advertising. 

The petitioners attack the order for the following reasons: They 
say that the evidence did not support the findings that the method o:f 
solicitation by mail used by the petitioners was deceptive, since no 
one who read their order blank would be misled; that even if anyone 
was deceived the order eliminating the method entirely was too drastic 
in that some other sufficient means of warning careless signers could 
have been devised; that they were erroneously denied subpoenas for 
certain evidence·; and that certain offered evidence was erroneously 
excluded. 

The Commission found on adequately supporting evidence the fol­
lowing pertinent facts. The corporate petitioners publish directories 
which list the names, addresses, and telephone numbers of business 
concerns. Such concerns are classified in respect to the products 
manuf actured or sold or the services performed, and their advertise­
ments are published with their listing. The directory of the Inde­
pendent Directory Corp. of Illinois is circulated throughout the 
Midwest and that of the Independent Directory Corp. of New York 
throughout the Middle Atlantic and Southeastern States. Each edi­
tion of a directory is guaranteed to have a minimum distribution of 
50,000 copies, most of which are placed free of charge although a few 
are sold. The individual petitioners control both corporations and 
the principal income of the corporations comes [ 470] from the sale 
of listings and advertising. These sales are solicited both by sales­
men and by mail, the latter accounting for perhaps thirty percent 
of the total receipts. The petitioners do a substantial business with 
their old customers but continually solicit new ones by the so-called 
"clip and paste" method outlined above. Often they ·use clippings of 
advertisements from the familiar "Red Books" published by The 
Reuben H. Donnelley Corp. in the New York and Chicago areas, and 
from· the also familiar "yellow pages" in local telephone directories of 
other communities. They attach such a clipping to an order blank of 
their own which has a blank space provided for that purpose and 

910675--53----118 
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send it to the advertiser. The latter is apt to jump to the conclusion 
from the appearance of the 9rder blank so made up that it is the sub~ 
mission of a proof of an advertisement already ordered, or to be re­
newed, and to sign the blank in the belie£ that such proof is being 
approved. A fair number of such signers so testified as to the actual 
deceptive effect of the practice upon them. It was also the custom of 
the petitioners not to send bills for the advertisements for some weeks 
after the blanks were signed and usually not until the directory had 
gone to press. When signers who were billed protested that they had 
not ~igned an order or had not lmowingly signed one, sometimes the 
orders were cancelled but the more common practice was to send each 
protestant a photostatic copy of the order and to insist upon payment. 
Then sometimes· compromises were made with those who still refused 
to pay and sometimes collection suits were brought. 

The Commission's findings of the deceptive commercial practice, 
having the support of substantial evidence, are binding here. Ere~ 
celsior Laboratory, !no. v. Federal Trade Commission, 2 Cir., 171 F. 
(2d) 484 [45 F. T. C. 1087, 4 S. & D. 792]. It was reasonably to be 
upected that a busy business man might glance at any previously pub­
lished advertisement of his business and take it for granted that the 
publisher of it had submitted a proof for a renewal, or that he might 
Lelieve it was a previously ordered advertisement whether he spe­
cifically remembered it as such. Such a misconception is more prob­
able in the case of the careless business man who is also entitled to 
protection from deception. Federal Trade Commission v. Standard 
Ecluoation Soo·iety, 302 U. S. 112 [25 F. T. C. 1715, 2 S. & D. 429]. 
Clwrles of the Ritz Distributors Corp. v. Federal Trade Commission, 
2 Cir., 143 F. (2d) 676,679-80 [39 F. T. C. 657,4 S. &D. 226]. 

It may be that some more eye-arresting manner might be devised 
to make sure that the information now actually on the order blank 
showing its true nature would be brought home to the solicited person. 
We may assume that there is, and still be bound to give effect to the 
order made. It is well established that where an illegal trade practice 
has been proved and found the Commission is empowered to determine 
the appropriate remedy. Hillman Periodicals, /no., v. Federal Trade 
Commission, 2 Cir. 174 F. (2d) 122 [45 F. T. C. 1103]. The means 
chosen for its abatement will not be disturbed unless the Commission's 
discretion has been clearly abused, and such an abuse has not been 
made to appear . . 

It follows, therefore, that the order should be enforced, provided 
there was no reversible error by denial of the right of the petitioners 
to be heard, i. e., if the order was made after hearing them as due 
process of law requires. 

The subpoenas duoea teoum which were requested and denied re­
quired the New York Telephone Co. and the Reuben H. Donnelley 
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Corp. to produce all contracts for listings and advertisements in any 
Qf their telephone directories for the years 1940-48, inclusive, and 
.all copy, proof, correspondence, and records of telephone conversa­
tions with regard to 17 of the witnesses who testified and their busi­
ness concerns. The subpoenas ad testificandum would have required 
the attendance of these 17 witnesses to testify for the petitioners "to 
·establish the unreliability of their testimony" previously given. What 
this boiled down to was an attempt to show that the general make-up 
and appearance of the order blanks sent to these witnesses by the 
petitioners was so different from that of forms used by the two [471] 
companies above named that the testimony of such witnesses that 
they thought they signed something one of those companies had sent 
could not be believed. 

The lack of error in the denial of a request for such subpoenas 
needs little demonstration. In th~ first place it was but an amplifica­
tion of the fact that an attentive, careful person could have found 
enough on the order blank as presented to show just what it was. 
But, even so, the test as to the likelihood of deception in these cases 
is not what would be apparent from comparison. Pillsbury v. Pills­
bury-Washburn Flour Mills Oo., 7 Cir., 64 Fed. 841; A. Y. McDonald 
& Morrison Mfg. Oo. v. H. Meuller Mfg. Oo., 8 Cir., 183 Fed. 972. 
This is a situation, as the evidence demonstrates, where the order 
blanks are often given only a casual glance, and what was said in 
another, but kindred, situation in Ooca-Oola Oo. v. Ohero-Oola Oo., 
App. D. C., 273 Fed. 755, applies: "He acts quickly. He is governed 
by a general glance. The law does not require more of him." How­
ever, regardless of any doubtful relevancy, the subpoenas were prop­
erly denied. They were so sweeping as to be well considered unrea­
sonable. And the Federal Trade Commission is not bound to issue 
subpoenas duces tecum upon request as a ministerial act and then to 
entertain a motion to quash or to modify. It has a quasi-judicial dis­
cretion to deny the application. llale v.llenlcel, 201 U.S. 43, 7G-77; 
Federal Trade Commission v. American Tobacco Oo., 2G4 U. S. 298, 
306 [7 F. T. C. 599; 1 S. & D. 341] ; E. B. Muller & Oo. v. Federal Trade 
Commission, 6 Cir., 142 F. (2d) 511 [38 F. T. C. 8G8; 4 S. & D. 151] . 
Without the papers subpoenaed there was no reason, so far as we can 
ascertain, for the reappearance of the 17 witnesses who had previously 
testified. 

The evidence excluded was proof that the petitioners had many 
satisfied customers who renewed their listings and advertisements and 
that ,other publishers solicited advertisements by sending to prospec­
tive advertisers clippings of advertisements such persons had in other 
publications. The fact that petitioners had sa6sfied customers was 
entirely irrelevant. They cannot be excused for the deceptive prac­
tices here shown and found, and be insulated from action by the Com-
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mission in respect to them, by showing that others, even in large num­
bers, were satisfied with the treatment petitioners accorded them. 
And the evidence as to what others did was equally irrelevant. Fed­
eral Trade Commission v. Winsted Hosiery Co., 258 U. S. 483 [4 
F. T. C. 610; 1 S. & D. 198]; Federal Trade Commission v. Standard 
Education Society, 2 Cir., 86 F. (2d) 692, rev. on other grounds, 302 
U. S.112 [25 F. T. C.1715; 2 S. & D. 429]. 

Petition for review dismissed; order affirmed and enforced. 

CONCRETE MATERIALS CORP. v. FEDERAL TRADE 
COMMISSION 1 

No. 10090-F. T. C. Docket 5474 

(Court of Appeals, Seventh Circuit. May 25, 1951) 

PROCEEDINGS B EFORE COMliHSSION-DUE PROCESS-EVIDENCE-MI SREPRESENTA· 

TION-QUAJ,I'riEs OR PROPERTIES OF PRODUCT--WHETHER TESTIMONY OF GOVERN· 

MENT TECHNICIANS PROPERLY CONSIDERED, IF RESPONDENT NOT HEPRESENTED 

BY COUNSI~L 

In hearing to determine whether company should cease and desist making 
certain representations as to effectiveness of its products as waterproofing 
agents, Federal Trade Commission properly considered [360] t estimony of 
technicians of Bureau of Standa1·ds, though company was not represented 
by an atto1·ney to cross-examine the technicians. 

PROCEEDINGS BEFORE COMMISSION-METHODS, ACTs, AND PRAOTICES-QUALITIEB 

OR PROPERTIES OF PRODUCT--COMl\UsSTON's BURDEN 

In hearing to determine whether company should cease and desist making 
certain representations as to effectiveness of its products as waterproofing 
agents, it was incumbent on Federal Trade Commission to prove its charges 
by competent, relevant, and substantial evidence. 

AnMINISTRATIVE AGENoiEs-EvrnENCE-RULES OF-APPLICABILITY 

Administrative agencies, such as the Federal Trade Commission, are not 
restricted by rigid rules of evidence. 

PnOCEEDINGS BEFORE Coli!MissiON-EVIDENOE--WEioHT 

The weight to be given evidence introduced before the Federal Trade 
Commission is for the determination of the commission. 

CEASE AND DESIST ORDERS-METHODS, AcTS, AND PRACTICES-ADVERTISING FALSELY 

OR MISLEADINGLY-QUALITIES OR PROPERTIES OF PRODUCT--WATERPROOFING 

Evidence authorized order of Federal Trade Commission requiring com­
. pany to cease and desist making certain representations as to the e:tfective­

ness of its products as waterproofing agents. 

1 Reported In 189 F. (2d) -359. For case before Commission, see 46 F. T. C. 162. 



CONCRETE MATERIALS CORP. V. FEDERAL TRADE COMMISSION1827 

(The syllabus with substituted captions is taken from 189 F. (2d) 359) 

On petition to review order of the Commission, enforcement ordered. 

M1'. George F. Callaghan, Mr. John J. Toohey, of Chicago, Ill., for 
petitioner. 

Mr. W. T. K elley, General Counsel, Mr. James W. Cassedy, Assoc. 
Gen. Counsel, and Mr. Donovan Divet, Sp. Atty., Federal Trade 
Commission, all of Washington, D. C., for respondent. 

BEFORE DUFFY, FINNEGAN and LrNDLEY, Circuit Judges. 

DmY, Circuit Judge. 
Petitioner asks us to review and set aside an order of the Federal 

Trade Commission issued November 9, 1949, requiring that petitioner 
cease and desist making certain representations as to the effectiveness 
of its products as waterproofing agents. Petitioner manufactured 
and distributed in interstate commerce products known as Comco 2, 
Iron Waterproofing; Com co 4, Waterproofing Paste; and Com co 
(), Transparent Waterproofing. For the purpose of inducing the 
purchase of its products petitioner circulated advertising folders, 
pamphlets and circular letters through the mail. Typical of the 
statements contained therein are the following: 

You can now permanently stop all leaks and seepage_ in concrete, brick, stone 
and tile; also waterproof below water-level basements and pits under pressure. 
Comco No. 2, our own waterproofing will do the job. 'l' his is a special chemical 
mixture of iron and other chemicals that, when mixed with water only, and 
brushed into the cracks of walls and floors needing repair will permanently 
waterproof and stop leaks under all conditions no matter how severe. 

For after-construction waterproofing problems in foundations. Perma nently 
waterproofs concrete, brick, stone and tile walls and floors from either inside 
or outside. For all classes of construction where a positive waterproof condi­
tion is necessary. Successful under all conditions no matter how severe. 

And: 
Comco 6, Comco Transparent Waterproofing. A transparent water repellant 

liquid that effectively seals and waterproofs concrete, brick, stone, stucco, plaster 
()r masonry surfaces. Makes surface permanently nonabsorbent. 

And: 
Comco 4, Comco waterproofing paste for new construction work. Produces 

a close-meshed concrete that increases strength and permanently waterproofs. 
Makes concrete flow easily around reinforcing. 

After due notice the first hearing was had in Chicago, TIL 'rhe 
two principal officers of petitioner appeared without counsel, and one 
of them testified. The Commission's attorney there notified petition­
er's officers that a subsequent hearing would be held in vV ashington, 
D. C., for [361] the purpose of receiving the testimony of three 
teclmicians of the National Bureau of Standards as to certain tests 
which had been made on samples of petitioner's products. Prior 
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to the hearing in Washington the Commission's trial attorney on tw() 
occasions suggested to petitioner's officers that an attorney be engaged 
to represent petitioner. Although timely notified of the time and 
place, no one appeared for petitioner at the Washington hearing. 
During the course of that hearing a letter was received from petitioner 
requesting a postponement, but the hearing proceeded. However, a 
subsequent hearing was scheduled for Chicago. Petitioner appeared 
at the second Chicago hearing with counsel, who moved to strike cer­
tain testimony received at the Washington hearing, bnt did not re­
quest an opportunity to cross-examine the witnesses who testified at 
the vVashington hearing. Petitioner then submitted the testimony 
of its secretary-treasurer, and also that of a chemist of a testing lab­
oratory. The latter testified as to the qualitative and quantitative­
analyses of petitioner's products, but did not testify as to the lasting 
qualities of the products when applied as directed. 

The trial examiner submitted a Recommended Decision. There­
after the Commission filed findings of fact and conclusions of law,. 
which were in accord with the recommendations of the trial examinerr 
and entered the cease and desist order. 

Petitioner claims that the Commission's order is not supported by 
substantial evidence. Its principal contention here is that the tests. 
conducted by the Bureau of Standards were made out of the presence 
of and without notice to the petitioner, and that the testimony of the 
Bureau of Standards technicians was largely hearsay testimony. Peti­
tioner argues that such testimony should not have been received by the 
trial examiner or considered by the Commission. Petitioner also con­
tends that because the order as entered is broad in its sweep, it offers 
no guide for compliance. 

The finding as to Comco 2, Iron Waterproofing is supported by 
substantial evidence. Cyrus Fishburn, a well qualified expert who has 
been with the Bureau of Standards since 1928, testified as to the results 
of experiments he conducted with Comco 2. Although he app~ied 
three applications to a specimen brick wall, each in accordance with 
directions, nevertheless water seeped through at several points. The 
permeability tests given by him simulated an exposure of the wall to 
wind-driven rain. Fishburn testified, "The Comco 2 cannot be consid­
ered to be a satisfactory waterproofing for permeable brick masonry 
walls when applied as directed to the inside, unexposed face." 

The finding as to Comco 6, Transparent Waterproofing is not sup­
ported by evidence quite so unequivocal, as Comco 6 was not tested. 
But, relying upon a previous report prepared by him, based upon tests 
in 1943 of another product "containing essentially the same ingredientS 
as Comco 6," Fishburn testified, "The material will not waterp~oof 
highly permeable masonry surfaces," but admitted that it would tend 
to seal the pores in those surfaces. He questioned the permanency of 

-
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the e,ffectiveness of the pore-sealing, stating, "It may last 5 or 6 years 
and be effective for that time as a pore sealer." He laid considerable 
emphasis on the fact that it would not seal openings larger than the 
pore space. 

The Commission found that through the advertising statements 
,heretofore stated as to Comco 6, petitioner represented that its product 
"effectively seals and waterproofs concrete, brick, stone, stucco, plaster 
and masonry surfaces, and makes said surfaces upon which it is applied 
permanently nonabsorbent to water," and that such repr esentations 
were false. 

Although Fishburn did not test Comco 6, he possessed the education 
and practical experience which qualified him to judge the waterproof­
ing qualities of Comco 6 by tests which he had previously made of 
products of essentially the same ingredients compounded in ·the same 
proportion. Furthermore, the Commission itself has had wide experi­
ence in the masonry waterproofing [362] industry.1 We conclude that 
substantial evidence supports the Commission's findings as to Comco 6. 

The testimony as to Comco 4, Waterproofing Paste was given by 
Leonard Bean and Thomas Kelly, employees of the Bureau of Stand­
ards. Bean, a chemist, personally had not mnde a test of Comco 4 
but testified from the notes of a subordinate who was no longer with 
the Bureau and who made such a test under his direction. He limited 
his testimony to the chemical analysis of the product, ~tating that it 
was a fatty acid type water repellent agent. H e disclaimed qualifica­
tions to testify as to its wnterproofing qualities. Kelly, a well qualified 
materials engineer, testified that he was familiar with the report of 
the Bureau of Standards prepared by his predecessor, Hornibrook, 
who was no longer with the Bureau. Kelly referred to Comco 4 as a 
"type of waterproofing which we have tested at the Bureau of Stand­
ards." He testified further that from his general scientific knowledge, 
Comco 4 does not make concrete waterproof in the sense of a perma­
nent condition, and that under pressure it does not have any appre­
ciable waterproofing effect. The Hornibrook report (exhibit 16) 
contained several comments which were favorable to petitioner, as 
follows: 

These mater ials are gener ally capable of effecting small reductions in absorp­
tion by capillarity, and because of the increased workability imparted to t he 
concr ete, may indirectly contribute to the uniformity of the concrete in place 
(that is, result in a greater freedom from honeycomb and similar defects), and 
accordingly improve the impermeability. Such impr ovements in impermeabilitY: 
and a bsorption as effected by the use of this material may be expected to be of 
reasonable permanence. 

1 After many conferences and months of Investigation, the Commission prom.ulgated on 
August 31, 1946, trade practice rules for the masonry wa terprootlng Industry. Fed. Reg., 
16 Code of Federal Regulations (1949 Ed.), p. 481. Rule 2 covers "Deceptive Use of 
Representations 'Waterproof,' 'Waterproofing,' Etc." 
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Petitioner advertised Comco 4 for new construction work and 
claimed it ''produces a close-meshed concrete that increases strength 
and permanently waterproofs. Makes concrete flow easily around 
reinforcing." It is apparent that the only words·subject to criticism 
are, "permanently waterproofs." Petitioner objects because the 
Commission's order prohibits it from advertising Comco 4 as suitable 
for waterproofing without disclosing that its use will not render sur­
faces below grade impermeable to water under pressure. Petitioner 
states that it never advertised Comco 4 would r ender surfaces below 
grade impermeable to water under pressure. However, it did rep­
resent for new ·construction that Comco 4 would permanently water­
proof, and we think the Commission was justified in insisting peti­
tioner make clear that it would not be satisfactory for that purpose 
for surfaces below grade subject to water under pressure. 

Petitioner's contention that the Commission should not have con­
sidered any of the testimony of the technicians of the Bureau of 
Standards cannot be sustained. True, it is incumbent on the Com­
mission to prove its charges by competent, relevant and substantial 
evidence. Oarlay Oo et al. v. Federal Trade Oonvm., 7 Cir., 153 F. 
(2d) 493 [42 F . T. C. 897; 4 S. & D. 470]. But administrative 
agencies, such as the Federal Trade Commission, have never been re­
stricted by the rigid rules of evidence. Federal Trade Oonvm. v. 
Cement Institute et al., 333 U.S. 683, 705 [44 F. T . C. 1460; 4 S. & D. 
676.]. Moreover, the petitioner's objections go largely to the weight 
of the evidence, and it is well established that the weight to be 
given is a matter for the determination of the Commission. Oom 
Products R efining Oo. et al. v. Federal Trade Oomm., 324 U. S. 726 
[40 F. T. C. 892; 4 S. &D. 331]. Perhaps it would have been better 
for petitioner to have been represented by an attorney at the Wash­
ington hearing so that the witnesses from the Bureau of Standards 
might have been cross-examined, but it was no fault of the Com­
mission that this was not the case. 

As to the scope of the cease and desist order, our consideration must 
be whether the Commission has made "an [363] allowable judgment 
in its choice of the remedy." Jacob S iegel Oo. v. Federal Trade 
Oomm., 327 U. S. 608, 612 [42 F. T. C. 902; 4 S. & D. 476]. We 
think the Commission was clearly supported by substantial and 
adequate findings to conclude that the practices of petitioner were to 
the prejudice of the public and constituted unfair and deceptive 
acts in commerce, and that the form of the Commission's order meets 
the test of an allowable judgment in the choice of the remedy. 

Enforcement of the cease and desist order of the' Commission is 
ordered. 
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FEDERAL TRADE COMMISSION v. STANDARD BRANDS, 
INC.1 

No. 73, Docket 21742-F. T. C. Docket 2986 

(Court of Appeals, Second Circuit. Mar. 30, 1951. On Rehearing· 
June 4, 1951) 

APPELLATE PROCEDUit.E AND PROCEEDINGS- ENFORCEMENT OF ORDERS-CLAYTON 

AcT--VIOLATIONs-COMMISSION HEARINGS ON- FINDINGS-STATUS BEFORE 

COURT, IF AFFIRMANCE ORDER NOT FIRST OBTAINED 

Where Federal Trade Commission, without first obtaining a court af­
firmance of order directing seller to cease and desist from discriminating in 
price between different buyers of bakers' yeast, held a hearing to determine 
whether seller had violated order, and at such hearing seller had full op­
portunity to offer evidence and in all respects to be fully heard, Court of 
Appeals on affirming the ordet·, could, in exercise of its discretion, treat 
the Commission's findings as if it were the master of the Court of Appeals, 
and could pass on question whethet· seller had violated the order. 

APPELLATE PROCEDURE AND PROCEEDINGS- ENFORCEMENT OF 0RDERS-0r.AYTON 

ACT--VIOLATI(>Ns-COMPLIANCEJ REPORT-DISCRIMINATION IN PRICJD----WHERE 

DIFFERENT SCALE ADOPTED BY SELLER-RESPONDENT, SUBSEQUENT TO COMMISSION 

ACCEPTANCE OF SUCH REPORT--BURDEN OF JUSTIFICATION IN PROCEEDING FOR 

DECREE 

Where seller in compliance with ot·der of Federal Trade Commission filed 
report of scale of prices with stated prices of stated quantities, and Com­
mission accepted report as compliance, but thereafter seller adopted a new 
scale which included new brackets of quantities and prices involving new 
relations between customers, seller had burden in proceeding by commission 
for decree affirming and enforcing order, of proving that new differentials 
were based on due allowances for differences in cost of manufacture, sale 
or delivery resulting from different methods or quantities in which product 
was sold to buyers. 

APPELLATE PROCEDURE AND PROCEEDINGS-ENFORCEMENT OF ORDERS- CLAYTON 

AcT--VIOLATION-COMPLIANCE REPORT--DISCRIMINATING IN PRICE--WUERE 

DIFFERENT SCALE ADOPTED BY SELLER-RESPONDENT SUBSEQUENT TO COMMISSION 

ACCEPTANCE OF REPORT--IF DIFFEREN'r CO?-U'ETITION FROM TH:AT THERETOFORE 

JN,VOLVED, AFFECTED 

Where seller in compliance with order of Fedeml Trade Commission filed 
report of scale of prices with stated prices of stated quantities and Commis­
sion accepted report as compliance, but thereafter seller adopted a new 
scale which included new brackets of quantities and prices involving new 
relations between customers, fact that new scale substantially lessened 
competition between seller and some of i ts competitors, did not prove a vio· 
lation of Commission's order, which was based on complaint charging 
that sales unlawfully affected competition among seller's customers. 

• Reported in 189 F. (2d) 1110. For case before Commission, see 29 F. T. C. 121, 30 
F. T. C. 1117, and 46 F. T. C. 1485. 
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APPELLATE · PROCEDURE AND PROCEEDINGS-ENFORCEMENT OF ORDERS-CLAYTON 

ACT-VIOLATION-DISCRIMINATING IN PRICE--IF PROHIBITED DISCRIMINATION 

BETWEEN BUYERS, DISCONTINUED, AFTER 7 MONTHS' VIOLATION 

Finding of Federal 'l'rade Commission, on basis of ample evidence, that 
for 7 months seller violated clause of order directing seller to cease and 
desist from discriminntlng in price between different buyers, justified eit­
forcement of that clause by Court of Appeals, though violation had ceased 
and thereafter no violation occurred. 

METHODS, ACTS, AND PRACTICES-DISCRIMINATING IN PRICE--JUSTIFICATIONS­

COMPETITIVE PRICES-IF COMPETITOR'S PRICE UNDERCUT RY OTHERWISE Drs­

CRIMINATORY PRICE OF SELLER-RESPONDENT 

Fact that competitor of seller was selling bakers' yeast to a customer at a 
given qunntlty at a stated price, which was less than seller's price for same 
quantity, did not authorize seller under the Clayton Act to sell that customer 
a smaller quantity at a price below its competitor's price for that smaller 
quantity and also below its own scale price for that smaller quantity, though 
the price was not below its competitor's or its own scale price for the large 
quantity sold to that customer by the competitor. 

METHODS, ACTS, AND PRACTICES-DISCRIMINATING IN PRICE--JUSTIFICATIONS"":­

BURDEN OF ESTABUSHINO 

Where Fede1:al Trade Commission proves discrimination by seller without 
more, Commission makes out a prima facie case, and seller then has bm·den 
of rebut[5ll)ting the prima facie case by showing justification. 

CEASE AND DESIST ORDERS-METHODS, ACTS, AND PRAC'fiCES-DISCRIMINATINO IN 

PRICE-SALE AT "OFF-SCALE" PRICES 

Clause of order of Federal Trade Commission that seller cease and desist 
from discriminating in price between different buyers of bakers' yeast by 
selling yeast to certain buyers at "off-scale" prices, was sufficient and was 
not required to be modified to include additional language. 

(The syllabus with substituted captions, is taken from 189 F. (2d') 510.) 

On application by Commission for decree affirming and enforcing 
desist order against respondents: Order modified and, as modified, 
affirmed, and jn part enforced. 

Mr. W. Orosby Roper, Jr., Mr. OharlesF.Ba;rber, Washington, D. C., 
(M1•. Newell W. Ellison, of counsel), Mr. Henry Weigl of New York, 
Covington, Bu1•ling, O'Brian & Shorb, of counsel, for respondents. 

Mr. W. T. Kelley, General Counsel, Mr. John W. Oarter, J?·., (Mr. 
James W. Oassedy, of counsel) all of Washington, D. C., for Federal 
Trade Commission. 

Before L. HAND, SwAN, and FRANK, Oirouit Judges. 
The facts are stated in the reports and orders of the Federal Trade 

Commission, reported in 29 F. T. C. Decisions 121, 30 F. T. Q. peci~ 
sions 117, and 46 F. T. C. Decisions 1485. · · · 
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The Commission's order of June 15, 1939, as amended by the 
-order of May 1, 1940, ordered Standard Brands to "cease and desist 
irom discriminating in price between different purchasers of bakers' 
'yeast of like grade and quality, either directly or indirectly: 

" ( 1) By selling said bakers' yeast at different prices based upon the 
total quantity or voh1me purchased or required monthly by the re­
·spective purchasers, as set forth in schedule A o£ paragraph 10 of said 
iinclings of fact; 

." (2) By selling said bakers' yeast at different prices based upon 
t he total quantity or volume purchased (whether from the respondents 
or from any other source) over a period of time by the respective 
purchasers; where the effect of such discrimination may be substan­
t ially to lessen competition or t end to create a monopoly in any line 
of commerce in which respondents or any of their customers are en­
gaged, or to injure, destroy, or prev:ent competition with respondents 
or any of their customers, except where said differentials in price, 
based upon the quantities or volume purchased from the respondents 
·during such period of time by said r espective purchasers, make only 
·due allowance for differences in the cost of manufacture, sale, or de­
livery resulting from the differing methods or quantities in which 
such bakers' yeast is to such purchasers sold or delivered during the 
period of time for which such differentials· are allowed; 

" (3) By means of price differences resulting from selling said 
bakers' yeast to a single purchaser at prices based upon the total 
quantity or volume purchased (whether from the respondents or from 
.any other source) during a period of time by such purchaser, irre­
spective of the quantities or volume delivered by the respondents to the 
separate plants, factories, bakeries, or warehouses of such purchaser, 
where the effect of such discrimination may be substantially to lessen · 
·Competition or tend to create a monopoly in any line of commerce 
in which respondents or any of their customers are engaged, or to 
injure, destroy, or prevent competition with r espondents or any of 
t heir customers, except where said differentials in price make only due : 
allowance for differences in the cost of manufacture, sale, or d elivery 
resulting from the differing methods or quantities in which said 
bakers' yeast is to such purchasers sold or delivered; 

" ( 4) By selling said bakers' yeast to certain of such purchasers at 
so-called off-scale pr ices as described in paragraph 12 of said findings 
Qf fact, even though the differentials in price of any given price scale 
make only due allowance for differences in the cost of manufacture, 
sale, or delivery resulting from the differing methods or quantities in 
which said bakers' _yeast is to such purchasers sold or delivered during 
the period of time for which such differentials in ·price are allowed;" 
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FRANK, Circuit Judge: 
1. Affirmance of the order.-Respondent makes no substantial argu­

ment against affirmance except as to clause [512] ( 4). That clause 
does not contain the minimum qualifying language required by the 
statute ; i. e., "where the effect of such discrimination may be substan­
tially to lessen competition or tend to create a monopoly in any line of 
commerce in which any of [respondent's] customers are engaged, or to 
injure, destroy, or prevent competition with any of its customers." 
The omission seems to have been inadvertent. The Commission's 
findings, sufficiently supported by the evidence, sustain that clause ·of 
the order if read to include that qualification. The Commission's 
complaint is broad enough to cover that clause so qualified. Standard 
Brands, in the long interval between the entry of the order and the 
present proceedings in this court, did not seek to have the order ju­
dicially reviewed. In the circumstances, we direct that clause 4 be 
modified to include the omitted language; and, in that revised form, we 
s.ffirm that clause, and accordingly, the entire order. 

2. Enforcement of the order.-The Commission, without first ob­
taining a court affirmance of the order, held a hearing to determine 
whether respondent had violated the order. At tlus hearing, re­
spondent had full opportunity, of wluch it availed itself, to offer evi­
dence and in all respects to be fully heard. On the basis of this hear­
ing, the Commission made findings to the effect that respondent had 
violated clauses 2, 3, and 4 of the order; and the Commission, on the 
basis of the hearing record and its findings, asks this court, if it 
affirms the order, to enforce those clauses. 

Standard Brands argues that this procedure for enforcement is. 
fatally defective because an affirmance of the Commission's order 
must precede any effort to determine whether it has been violated. We 

· think the cases cited by r espondent 1 do not so hold. True, it has been 
c.ustomary for a court, upon affirming such an order, to appoint a 
master to make an inquiry as to violation, and, usually, to name the 
Commission as master. But there is no reason why, now that we have 
affirmed the order, we may not, in the exercise of our discretion, treat 
the Commission's findings as if the Commission had been appointed 
our master, since in the Commission hearings, respondent was accorded. 
all its procedural privileges. (If, in future cases, a respondent, be­
lieving the Commission's o~der invalid, wishes to avoid what it may 
consider the needless expense of such a hearing if the order is invalid, 

1 F. T. 0. v. Herzog, 150 F . ( 2d} 450 (C. A. 2); [41 F. T. C. 426, 43 F. T. C. 1175 r 
4 S. & D. 899, 582]. F . T. 0. v. Balme, 28 F. (2d) 615 (C. A. 2; [11 F . T. C. 717; 
1 S. & D. 666]. F. T. 0. v. Paramount, Famous L askey Corp., 57 F. (2d} 152 (C. A. 2} ; 
[16 F. T. C. 660; 2 S. & D. 161]. F. T. 0. v. Balti more Paint & Color Works, 41 F. (2d) 
474 (C. A. 4} ; [14 F. T. C. 475; 2 S. & D. 75]. F . T. a. v. Standard Education SocietJI, 
14 F. (2d) 947 (C. A. 7); [10 F. T. C. 751; 1 S. & D. 567] . F. T. 0 . v. MorriBeeJi, 41 
F. (2d) 101 (C. A. 7); [14 F . T. C. 710; 2 S. & D.ll8]. 



FEDERAL TRADE COMMISSION V . STANDARD BRANDS, INC. 1835 

·such a respondent can promptly test the order's validity by a petition 
to review the order.) We turn, then, to the question whether Standard 
Brands has violated the order. 

(a) Violation of the second clause of the order.-Standard Brands 
on May 1, 1940, in compliance with the order, filed report showing a 
scale of prices with stated prices of stated quantities. The Cornmis­
.sion promptly accepted this report as compliance. Subsequently, in 
.1945, Standard Brands adopted a new scale. 

We think that the new scale i.ncluded new brackets of quantities and 
prices which involved new relations between customers; that Standard 
Brands therefore had the burden of proving that the new differentials 
were (responsive to changed conditions or otherwise) based on "due 
.allowances for differences in the cost of manufacture, sale or delivery 
Tesulting from the differing methods or quantities" in which Standard 
Brands bakers' yeast was sold to purchasers ; that no such proof was 
made; and that the evidence sustains the Commission's findings of 
substantial lessening of competition between Standard Brands and 
some of its competitors. 

However, we think that all this did not prove a violation of the 
Commission's order. That order was issued after a proceeding in 
which the Commission's complaint charged that Standard Brands' 
sales unlawfully affected competition among Standard Brands' cus­
tomers. The com[513]plaint did not charge, nor did the Commission 
(in connection with its order) find, that Standard Brands' activities 
had had any unlawful effects upon its own competitors. 

Had the evidence in the initial proceedings shown injury to such 
competitors, perhaps-in line with current doctrines concerning vari­
ance in civil and criminal cases-the Commission might properly have 
amended its complaint to conform to the proof, giving respondent an 
adjournment (if one was requested and there was surprise) to offer 
further evidence. This liberal doctrine has of recent years been 
applied to proceedings of several administrative agencies; 2 but the 
·older cases seem not to have applied it to proceedings of the Federal 
T1;ade Commission.8 Whether it should be applied to this Commis­
sion's proceedings, we need not here consider, although in another 
context, we have r ecently held that doctrines applicable to other agen­
cies should apply to this Commission.4 For the Commission did not 
amend the complaint, nor, in the initial proceedings, did it make any 
findings concerning injury to Standard Brands' competitors. The 

• See, e. g., Kulm v, OAB, 188 F. {2d) 839 {App. D. C.) ; N. L. R. B. v. M ackay Radio & 
Telegraph Oo., 804 U. S. 333, 349; N. L. R. B. v. Greater New Y ot·k Br. Oorp., 147 F. (2d) 
.337; N . L. R. B. v. Grieder Mach. T. D. Oo., 142 F. {2d) 163, 166 (C. A. 6 ) • 

. 1 Federal Trade Commission v. Gratz, 253 U. S. 421, 427 [2 F . T. C. 564; 1 S. & D. 69 ] ; 
Gtmbe! Bros. v. Ji'edeml Trade Commission, 116 F. (2d) 578, 579 {C. A. 2) . [32 F. T. c. 
1820; 3 S. & D. 314. ] 

• Herzfeld v. F ederal Trade Commission, 140 F. {2d) 207, 209 {C. A. 2) ; [38 F. T. c. 
1138; 4 S. &D. 109] , 
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order, therefore, must be read in the light of the complaint and the 
findings accompanying the order. Consequently, the findings made, 
in connection with the violation hearings, of reduction of competition 
with Standard Brands' competitors do not show a violation of clause 
(2) of the order. 

Perhaps this conclusion may seem somewhat formalistic. F9r the 
Commission may at once begin a new proceeding pursuant to a com­
plaint charging violations of the Act as to Standard Brands' com­
petitors and, in such a proceeding, the Commission may properly• 
consider the evidence heretofore taken in the violation hearing. 
Nevertheless, this seeming formalism is desirable in fairness to re­
spondent since, in such a new proceeding, it may be able to offer evi­
dence proving that its actions were not unlawful vis-a-vis its own 
competitors. 

(b) Violation of the third clause o£ the order.-The Commission 
found, on the basis of ample evidence, that for some seven months in 
1945 Standard Brands violated this clause. This violation ceased, 
and thereafter no such violation occurred. Nevertheless, the finding 
justifies enforcement.G 

(c) Violation of the fourth clause of the order as modified.-Stand­
ard Brands argues that section 2 of the Clayton Act 0 permits sales at 
prices below its scale where those sales were made "in good faith 
to meet an equally low price of a competitor." What Standard Brands 
did may be described in general terms as follows: A competitor of 
Standard Brands was selling to a customer a given quantity at a 
stated price which was less than Standard Brands' price for that 
same quantity. In order to obtain some of this customer's business, 
Standard Br~nds would sell that customer a smaJler quantity at a 
price below its competitor's price for that smaller quantity and also 
below its own scale price for that smaller quantity (but not below its 
competitor's or its own scale price for the larger quantity sold to that 
customer by the competitor) .7 [515] We think that the argument ad-

• Ji'. T. Q. v. Goodyear Tit'e &; Rubber Co., 804 U. S. 257, 260; Edison Co. v. Labor Bom·a, 
805 U. S. 197, 280; Gelb v. Ji'. T. C., 144 F. (2d) 580, 581 (C. A. 2) [39 F. T. C. 694; 4 
S. & D. 271]; N. L. R. B. v. S'e10ell Mfg. Oo., 172 F. (2d) 459, 461 (C. A. 5); Pueblo Gas & 
Fuel Oo. v. N. L. R. B., 118 F. (2d) 304, 307 (C. A. 10) . 

• 15 u. s. c. § 13. 
• The Commission's findings in this respect read as follows : 
"Paragraph Seven: (a) The record contains details of the accounts of 242 (514] custom­

ers of respondent which were introduced as evidence tending to show violations of para­
graph 4 of the order to cease and desist. It appears that in 15 of these sales were made in 
accordance with tile scale prices, while in 226 sales were made at prices which were below 
those established by respondent's scnle of prices in existence between January 2, 1945, and 
March 1946 for tile volume of monthly purchases by respective customers involved. Sa les 
made below scale prices fnJJ in two categories: (1) those where the customer purchased a 
portion of his monthly requirements from respondent and a portion fro m competitors and 
the prices grallted him by respondent was based upon the customer's total purcbases in 
accordance with the respondent's established scale of prices just as though the customer's 
entire monthly purchases had been made from respondent, and (2) those in which the 
customer purchased his total monthly requirements from respondent lmt was gr11nted a price 
below that required by respondent's established Pl'ice for his particular monthly volume 
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vanced to justify this practice ans\vers itself. An "equally low price 
of a competitor" means an equally low price for a given quantity.8 

Clause 4 is modified. \ 71{ e affirm the order as thus modified. En­
forcement of clause 2 is denied. We grant enforcement of clause 3 
and of clause 4 as modified. [On rehearing] 

Respondent's petition is denied. The Commission's petition is partly 
granted for the following reason: In Moss, Inc. v. Fedeml Trade Oom­
mission, 148 F. (2d) 378, 379 (C. A. 2) [40 F. T. C. 885, 42 F. T. C. 
921 ; 4 S. & D. 324, 495], we held that, under 15 U. S. C. § 13 (b), when 
the Commission proves discrimination without more, it makes out a 

of purchases. The majority of sales made by 1·espondent at prices below its established 
scale of prices falls In the first category. 

"(b) Most of the 226 accounts to which sales were made at prices below those established 
by respondent's scale of prices Involved transactions with small and medium-sized bakers 
in which sales were made by respondent's sales representatives in accot·dance with Its 
lnstructlops. It was this class of cus_tomer wlllch was given the greatest advantage by . 
respondent's price scales of J anuary 2, 1945, and which had previously been purchasing 
bakers' yeast from respondent at prices In excess of those paid competitors. Respondent's 
sales representatives wer e in effect instructed to exercise their best efforts to sell at scale 
prices when possible and to deviate therefrom only where, and to the extent, they found it 
necessary to do so In order to protect respondent's business or get new business and to 
permit such price deviation only to the extent of meeting tlle low price of a competitor. 
The evidence of record discloses that these Instructions were substantially carried out. 

"However, said Instructions were Initially deficient in two respects and therefore lneffeP.­
tlve In preventing sales at prices wllicll deviated from respondent's scale prices only 
to the extent of meeting equally low prices of competitors. Respondent failed to advise 
said representatives as to what low price of a .competitor was to be met or to define said 
low price a nd permitted them to consider the entire monthly t·equlrements of a customer 
to be used as a basis for determining the pl'ice to be quoted and used In meeting the un­
defined low price of a competitor r egardless of the monthly quantity actually purchased 
f rom respondent. The record discloses numet·ous instances In which respondent quoted 
and sold bakers' yeast not only at prices below Its established scale prices but below the 
prices of competitors, particularly when the monthly volume purchased by the customer 
is taken Into consideration and used as a basis for determining price. In sucll Instances 
the low price of a competitor was for a monthly quantity of yeast far In excess of that 
sold said customer by the respondent. I n other Insta nces, wllere respondent was already 
supplying the total monthly requirements of a customer It reduced prices below its scale 
fo r such requi r ements. In these instances its representatives were advised by the buyer 
of unconfirmed price quotations of competitors, and in others neither respondent nor Its 
representatives had any knowledge of the competitive price quotations or even the name of 
tlle alleged potential competitor. 

"(c) For more tllan nine yea1·s prior to January 2, 1945, t·espondent consistently sold 
bakers' yeast at prices higher than those· of most of its competitors and yet retained more 
than U7 pet·cent of tlle total volume of said yeast sold throughout tlle United States. A 
competitive s ituation or condition was thus established under wllich most competitors of 
respondent could normally expect to sell and did sell bakers' yeast at prices slightly 
below those of respondent. Also, buyers normally expected to purchase, and did purchase, 
said product from respondent at prices slightly In excess of tbpse paid most of its com­
petitors. Under these conditions it was unnecessary for respondent to meet or matcll 
exact ly a lower price of a competitor in order to retain business or to get new business. 
Ry adoption of its price scales of January 2, 1945, r espondent overturned the conditions 
of nine years' standing and initiated discriminatory prices In many Ins tances lower thnn 
t he prices of its competitors and thereby forced them to lower their prices to an extent 
which tllreatened their ability to survive. By thereafter selling below the prices thus 
established, in some Instances, respondent in fact put into effect still larger price di!rer­
entials resulting in still b~oader discriminations than those found to exist under said 
price scale. In view of tlle foregoing the Commission is of the oplnon that the respondent 
did not In good faith meet the equally low prices of competitors after January 1045 but 
abandoned its former policy of making higher prices than Its competitor s for one of 
underselllng them on a diScriminatory basis." 

• We se<; nothing contra ry to thi s conclusion In StandanZ 0'1£ Oo. v. F. T. 0 ., 840 U. S . 281. 
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prima facie case, and that the respondent then has the burden of re­
butting this prima facie case by showing justification. This ruling, 
together with its approval in Federal Trade Commission v. Morton 
Salt Co., 334 U.S. 37, 45 [44 F . T. C. 1499, 4 S. & D. 627], leads us 
to believe that we erred in our original opinion in the instant case in 
requiring clause (4) of the order to be modified. Accordingly, we 
affirm the order without such modification, and grant enforcement 
thereof except Clause 2. 

RUBEROID CO. v. FEDERAL TRADE COMMISSION 1 

No. 149, Docket 21667-F. T. C. Docket 5017 
(Court of Appeals, Second Circuit. June 4, 195·1) 

CLAYTON A CT AS AMENDED BY ROBINSON-PATMAN AcT-PRICE DISCRIMINATION­

JUSTIFICATlONS-BUBDEN OF PnooF 

Under Robinson-Patman Price Discrimination Act, burden is on seller seek­
ing benefits of one of exceptions of act to prove, that seller comes within 
exception. 

APPELLATE PROCEDURE AND PROCEEDINGs- E NFORCEMENT OF 0RDI!:RS-CLAY'l'ON 

A CT- VIOLATIONS-CONTEMPT PROCEEDINGS-PRICE DISCRIMINATION-JUSTIFI­

CATIONS-IF NOT AVAILED OF BEFORE COMMISSION 

Where seller who was charged with price discrimination in violation of 
statute bad not introduced any evidence at hearing before Federal Trade 
Commission which might show that discount allowed was within s tatutory 
exceptions and order directing seller to cease and desist from such practices 
was entered, seller would not thereafter be entitled to litigate issue as to 
exception in contempt proceedings for violation of order but new hearing on 
order would be justified only in event of definite change of circumstances. 

CEASE AND DESIS'r ORDERS-METHODS, ACTS AND PRACTICEs-DISCRIMINATING IN 

PRICE-BUYER DIFFERENTIATION-IF No RIGID FUNCTIONAL--WHOLESALERS, 

RETAILERS, AND APPLICATORS 

Where there was no rigid differentiation between functions of various 
buyers of asphalt roofing from seller who was charged with price discrimina­
tion but some buyers were in fact both wholesalers and applicators, even 
though there was no finding that there was price discrimination by seller as 
to wholesalers, order of Federal Trade Commission which was general a nd 
embraced not only applicators and retailers but wholesalers as well in direct­
ing selle1· to desist from price discrimination was proper. 

CEASE AND D ESIST ORDERS-METHODS, ACTS, .AJ.'!D PRACTICES-DISCRIMINATING IN 

PRICE-IF PRICE DISCRiliHNATION BETWEEN COMPETING P URCHASERS, ETC., PBO­

HIBITED-WHETIIER MODIFICATION TO PROVIDE SLIGHT DJFFERI!!N'l'IAL, AS TO 

RETAILERS, INDICATED 

[894] Order of F ederal Trade Commission pursuant to Robinson-Patman 
Price Discrimination :Act which prohibited any price discrimination between 

1 Reported in 189 F. (2d) 893. For cases before Commission, see 46 F. T. c. 379. 
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competing purchasers in products of like grade and quality, was proper and 
would not, on revew, be modilied as to retailers in such manner as to provide 
slight price differential even assuming lhat such differential would have been 
found by Commission to be immaterial. 

(The syllabus with substituted captions, is taken from 189 F. (2d) 
893) 

On petition to review order of the Commission, order affirmed and 
enforcement granted.2 

Mr. Oyrus Austin, of New York City (A:ustin & ll!alkan, of New 
York City, on the brief), for the petitioner. 

llfr. John W. Oarter, Jr·. Atty., Federal Trade Commission, of Wash­
ington, D. C. (M?'. W. T. Kelley, Gen. Connsel, Federal Trade Com­
mission, of Washington, D. C., on the brief), for respondent. 

Before L. H aND, AUGUSTUS N. HaND, and CLARK, Oi?'mdt Judges. 

Cr.ARK, Oi1•cuit Judge: 
On a proceeding to review an order of the Federal Trade Commis­

sion, petitioner Ruberoid Co. prays that the order be set aside, or in 
the alternative modified in some four respects. The order was issued 
upon a complaint charging petitioner with violation of section 2 (a) 
of the Clayton Act, as amended by the Robinson-Patman Act, 15 
U. S. C. A., section 13 (a) . It directed petitioner to cease and desist 
from price discrimination in the sale of asbestos or asphalt roofing 
materials "by selling such products of like grade and quality to any 
purchaser at prices lower than those granted other purchasers who in 
fact compete with the favored purchaser in the resale or distribution 
of such products." 

The order was issued after hearings, wherein counsel for the Com­
mission produced evidence showing that petitioner had granted dis­
counts or price differentials of from 5 to 7¥2 percent of list price to 
certain of its customers. Petitioner classified its customers into three 
groups: wholesalers, retailers, and applicators, the last being roofing 
contractors who applied petitioner's products on their contract jobs 
for which they were paid as a whole. The Commission found active 
competition for the resale of petitioner's products, as well as the price 
discrimination not~d, among the roofing contractors or applicators and 
the retailers. As to wholesalers, there was sharp disagreement among 
counsel as to whether the record established any discrimination there. 
The Commission noted this, and went on to hold the evidence in­
sufficient to establish such discrimination, but pointed out "that the 
particular designations given purchasers are not always controlling 

2 On rchenrlng, the court, in its decision of August 14, 1951, held that so much of its 
mandate as cllrectcd the enforcement of the order was premature and should be stricken. 

919675--53----119 
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as indicating the functions actually performed by such purchasers. 
For example, one purchaser, although engaged primarily as a roofing 
contractor or applicator, sold quantities of the products to other ap­
plicators. And another purchaser, although classified by respondent 
as a wholesaler~ also functioned as an applicator." In a conclusion 
challenged here, it then said that the particular designations applied 
to the various purchasers were unimportant, the controlling factor 
being the establishi11g of price discriminations among purchasers who 
were in fact competing with one another in the resale of petitioner's 
products. So, it continued: The conective action "should be suf­
ficiently comprehensive to stop the discriminations, irrespective of the 
designations applied to the purchasers." 

At the hearings petitioner presented no evidence contesting the 
price discrimination found by the Commission and does not seriously 
contest the issuance of some form of order against it. It does, how­
ever, vigorously attack the order for its generality and for the par­
ticular prohibitions discussed below. We sympathize with the 
petitioner's position and can realize the difficulties of conducting 
business under such general prohibitions. Nevertheless we are con­
vinced that the cause of the trouble is the act itself, which is vague 
and [895] general in its wording and which cannot be translated 
with assurance into any detailed set of guiding yardsticks. Compare 
Stanila1·d Oil Co. v. F . T. C., 340 U.S. 231,249,253 [47 F. T. C. 1766]. 
In formulating its orders, the Commission has tried from time to 
time to develop a plan; but one of its latest attempts, that in Federal 
Trade OorTIIInissionv. llfortonSalt Oo., 334 U.S. 37 [44 F. T. C. 1499 ; 
4 S. & D. 716], resulted in such failure that it is now attempting a new 
course, which "merely represents another milestone" in its efforts 
to establish a fair and just interpretation of tlus difficult act. We are 
not justified in ordering the Commission to undertake an illusory cer­
tainty which will not stand up in the process of review. 

Petitioner's requested modifications are that the order be rcfra.med 
to prohibit only differentials between purchasers of roofing materials 
competing in the resale thereof as applicators or retailers; to exempt 
differentials of less than 21h percent between retailers; to contain 
a proviso excepting a discount for differences in petitioner's costs of 
manufacture, sale, or delivery, i . e., a quantity or other discount per­
mitted under the act itself; and to contain a proviso excluding from 
its prohibition differentials made in good faith to meet competition, 
again as permitted in the act itself. The first two provisions, peti­
tioner claims, are required by the evidence. The last two, involving ex­
c~ptions in the act itself, it claims to be necessary lest it either be held 
in contempt for lawful acts or bear the burden of showing legality. 

Parenthetically, we should point out that under the 111 orton Salt 
case, explicitly following our own decision in Samuel H. Moss, I nc., 
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v. F. T. 0., 2 Cir., 148 F. (2d) 378 [40 F. T. C. 885; 4 S. & D. 324]1 

certiorari ·denied 326 U . S. 734, the burden of proving that a selle1' 
comes within one of the Act's exceptions is placed upon the one who 
claims it. Furthermore, under both the wording of the particular 
order and the law itself, no contempt can be found for legltlly per· 
missible acts. If there were any doubt about this, both the Commis· 
sion's brief and our opinion herein point out as much. Further, it 
is su1;ely not necessary to repeat the wording of the statute in the 
order itself. The Commission does point out, however, with some 
force that petitioner has been found .guilty of definite price dis­
criminations and has not seen fit to introduce evidence which might 
show these discounts within the statutory exceptions. Petitioner 
should not have the opportunity of making that contest hereafter on 
a proceeding in contempt. Only in the event of a definite change 
of circumstances will a new hearing on the facts be justified. The 
insertion of the provisos is therefore not only unnecessary to the ex­
tent that they are legally applicable, but potentially misleading as 
suggesting the possible retrial in contempt proceedings of issues 
already settled. 

The other two requested moclifica,tions are apparently the tnain 
reasons for plaintiff's a.ppeal to us. Since discrimination amon_g 
wholesalers was not found, the argument is that the prohibition should 
r un against only differentials a.mong applicators or retailers. Since 
no differentials under 5 percent were found, the argument is that 
there is no evidence to support a finding of material discrimination in 
lesser differentials-specifically, those up to 21/z percent among re­
tailers. The first point rests upon the provision of the act which 
prohibits discrimination "in price between different purchasers of 
commodities of like g rade and quality" and previous decisions of the 
Commission drawing distinctions in price discrimination based upon 
functional differences among classes of competing purchasers. Thus 
the order in the Mo1•ton Salt case, which appears at page 51 of 334· 
U. S., separately prohibits price discrimination among wholesalers 
and price discrimination among retailers. That fact, however, was 
not of importance in the decision and nothing therein states any 
arbitrary requirement to that effect. Here, too, the Commission's 
answer appears adequate, as is demonstrated by its findings and con­
clusions with Tespect to the applicators. Indeed to many of us an 
"applicator" who purchases petitioner's products to use them in a 
contracting job for some building owner would seem pretty much like 
a [896] wholesaler; moreover, as the Commission pointed out, there 
was no rigid differentiation of function: one applicator, for instance, 
sold quantitiE-s of the products to other applicators, while one whole­
saler acted as an applicator. The Commission appears quite justified, 
therefore, in concluding that there was no real functional difference 
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necessarily disclosed by petitioner's classification of its customers and 
that the order should hit the evil directly, rather than ir\ vite evasion 
by incorporating an ambiguous label. Austin, Price Discrimination 
and Related Problems under the Robinson-Patman Act 51, 52 (1950). 

As to the request for the modification permitting a 21;2-percent dif­
ferential, there seem two definite answers: First, there is nothing in the 
law suggesting such a limited differential; even assuming a1•guendo 
that the Commission perhaps might permit it on a finding of imma­
teriality under all the circumstances, we cannot force such a finding 
upon it. Second, there was evidence tending to show that differentials 
of small amounts were important h1 the trade. As to the first, peti­
tioner's argument seems to run along the line that one who is found 
guilty of exceeding a 30-mile-per-hour automobile speed limit for 
traveling 50 miles per hour should then receive permission to travel 
at 40 miles per hour-or at least 35. Proof of the violation here made 
should lose nothing, it would seem, because it is thorough proof of a 
thorough violation. Prohibition should cover in any event the viola­
tion in full. 

Petitioner claims some support from the ill orton Salt case, but we 
think that decision is quite definitely against the contention made. 
In that case the Commission expressly prohibited selling "to some 
"holesalers [or retailers as covered by a separate paragraph] thereof 
at prices different from the prices charged other wholesalers who in 
fact compete in the sale and distribution of such products; provided, 
however, that this shall not prevent price differences of less than 5 
cents per case which do not tend to Jessen, injure, or destroy competi­
tion among such wholesalers [retailers]." The co·urt specifically says, 
334 U.S. at page 53: "Paragraphs (a) and (b) up to the language of 
the provisos are approved," a statement it repeats later, 334 U. S. at 
page 55. It goes on to point out that the clause permitting differentials 
of less than 5 cents "would appear to benefit respondent, and no chal­
lenge to it, standing alone, is here raised." Then it considers the 
respondent's objection to the final clause and holds that clause invalid 
for a vagueness which throws the whole question into the courts. It 
strikes this latter part out, bnt, while saying that it would sustain the 
order with the exception of the proviso, nevertheless concludes that the 
deleted part is so important that the Commission "should have an op­
portunity to reconsider the entire provisos in light of our rejection of 
the qualifying clauses, and to refashion these provisos as may be 
deemed necessary." 

Thus it is quite clear that an order may legally prohibit all differ­
entials, and hence the form of prohibition before us is justified by the 
Morton Salt case. It is to be noted that the court does not in that case 
expressly approve of the small differential of 5 cents per case there 
suggested by the Commission, although it is a possible inference, in 
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'riew of the purpose for which the matter was returned to the Com­
mission, that a finding in favor of such a differential would not be 
illegal if based on appropriate evidence. It is clear, however, that the 
case does not force the Commission always to indicate some modest 
maximum in stating its prohibition. 

Mo:reover, here the evidence produced by·the Commission through 
the testimony of a sales manager for the petitioner showed that 
differentials of small amount and specifically of 2% percent were quite 
important in the realm of competition among petitioner's customer. 
The manager testified that in certain instances the 5-percent cliscotmt 
aJlowed was insufficient for the customers' uses and petitioner found it 
therefore necessary or desirable to add an additional 2% percent. 
Of. Austin, op. cit. supra at 48, 49. In the light of this evidence and in 
view of the very wide discretion given the Comn1ission in fitting the 
[897] remedy to the evil before it, Jacob Siegel Oo. v. F. T. 0., 327 
U.S. 608, 611, 612 [42 F. T. C. 902; 4 S. & D. 476]; Charles of the Ritz 
Distributors Oo1•p. v. F. T. 0., 2 Cir., 143 F. (2d) 676, 680 [39 F. T. C. 
657; 4 S. & D. 226], we are not justified in ordering the insertion of a 
maximum permissible discrimination, even a moderate one, in this 
order. It must, therefore, stand for appropriate enforcement . 

Order affirmed; enforcement granted. 

REID H. RAY FILM INDUSTRIES, INC. v. FEDERAL TRADE 
COMMISSION 1 . 

No. 14281-F. T. C. Docket 5495 

(Court of Appeals, Eighth Circuit. June 26, 1951) 

Order dismissing, upon s tipulation of parties, appeal of petitioner in above 
entitled case to review order of Commission of October 17, 1950, 47 F. T. C. 
326 at 338, requiring respondent corporation, its officers, etc., in connec­
tion with the sale, leasing, and distribution of commercial or advertising 
films in commet·ce to cease and desist from-

Entering into contracts with motion picture exhibitors for the exclush·e privi­
lege of exhibiting commercial or advertising films in theaters owned, con­
trolled Ol' operated by s uch exhibitors when the term of such contracts 
extends for a period in excess of 1 year, or continuing in operation or 
effect any exclusive screening provision in existing contracts when the 
unexpired term of such provision extends for a period of more than a 
year from the date of the service of the order. 

On petition to review Commission's order to cease and desist, appeal 
dismissed. 

Oppenheimer, Hodgson, Brown, Baer & Wolf, St. Paul, Minn., for 
petitioner. 

1 Repo1·ted in 190 F. (2d) 207. For case before Commission . . see 47 F. T. C. 326. 
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Mr. W. T. Kelley, Gen. Counsel, Mr. James W. Oassedy, Asst. Gen. 
Counsel, and Mr. John W . Oarter, Acting Asst. Gen. Counsel in charge 
of appeals, Federal Trade Commission, all of Washington, D. C., £or 
respondent. 

PER CURIAM: 

Petition £or review of order of Federal Trade Commission dis­
missed with prejudice, but without costs to either party in this court~ 
on stipulation of parties. 

-



PENALTY PROCEEDINGS 

United States v. Intemational Salt Oo., United States District 
·Court, N.D., Illinois. Judgment of $40,000 was entered on June 13, 
1951, against International because of its failure to file a special sup­
plemental report concerning its compliance with a Commission order 
(34 F. T. C. 38 at 56, and, as modified, 37 F. T. C. 339, at 340), which 
1;rohibited a price-fixing conspiracy among certain salt producers. 
The court also directed International to SJe the special report. 

The Commission's modified order required r espondent corpora­
tions, etc., to cease and desist from entering into, continuing, or car­
rying out, or directing, instigating, or cooperating in, any planned 
common course of action, mutual agreement, combination, or con~ 
spiracy, to fix or maintain the prices of salt or curtail, restrict, or 
regulate the production or sale thereof, and from doing any of the 
following acts or things pursuant to any such planned or agreed 
common course of action : 

1. Establishing or maintaining uniform prices for salt, or uniform 
terms and conditions in the sale thereof, or in any manner agreeing 
upon, fixing, or maintaining any prices, including terms and condi­
tions of sale, at which salt is to be sold. 

2. Adhering, or promising to adhere, to filed or published prices or 
terms and conditions of sale for salt pending the filing of changes 
therein with the Salt Producers' Association, or with any other agency, 
or with each other. 

3. Continuing the delivered price zones heretofore used for making 
quotations and sales of salt, or establishing or maintaining any deliv­
ered price zones which are similar to those heretofore used in that 
their use would result as heretofore in making the delivered prices of 
the respective corporations identical despite their different costs of 
·delivery. 

4. Exchanging, directly or through the Salt Producers' Association, 
or any other agency or clearing house, price lists, invoices, and other 
records of sale showing the quantity, current prices, and terms and 
conditions of sale allowed by said corporations to dealers and dis~ 
tributors: Provided, however, That nothing herein shall prevent said 
association :from collecting and disseminating to the respective manu­
facturers figures showing the total volume of sales of salt without 
·disclosing the sales volume of individual producers, for the purpose, 

1845 
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or with the effect, of restraining competition in the offering for sale, 
or sale, of salt. 

5. Exchanging, directly or through the medium of the Salt Pro­
ducers' Association, or any other agency, the names of distributors 
or dealers who receive special discounts, for the purpose, or with the 
effect, of restraining competition in the offering for sale, or sale, of 
salt. 

6. ·Curtailing, restricting, or regulating the quantity of salt to be 
produced and sold by said corporations by any method or means during 
any given period of time, for the purpose, or with the effect, of restrain­
ing competition in the offering for sale, or sale, of salt (Docket 4320, 
37 F. T. C. 339 at 340). 

NOTE.-The entry of the foregoing judgment, preceded by the entl·y of a similar 
judgment by the same court at Chicago on January 25, 1951, in U. S. v. M·oTton 
Salt Co., completed the litigation through which the two companies sought unsuc­
cessfully to challenge the validity of the Commission's supplemental order 
re compliance, and is reported in 80 F. Supp. 419, 45 F. T. C. 1075, 174 F. (2d) 
703, 45 F. T. C. 1125, ancl 338 U. S. 632, 46 F. T. C. 1436. 

-



TRADE PRACTICE CONFERENCE SUMMARY 

During the period of this volume, July 1, 1950, to June 30, 1951, 
trade practice rules were promulgated for seven industries, and re­
vised for two, tmder the Commission's trade practice conference pro­
cedure, which p rovides members of an industry with the opportunity 
to cooperate in establishing rules for the prevention of unfair practices 
on an industry-wide basis and represents a practical application of 
the principle of self-regulation. Said procedure, to the extent that 
it brings about widespread voluntary observance of the law, avoids 
the necessity for formal litigation, and thereby saves industry and 
the Government t ime and money, and benefits average citizens as tax­
payers, businessmen, and consumers. 

Such industries, and rules applicable thereto, as thus promulgated, 
include : 1 

Retail installmwnt sale and financing of rnoto1· vehicles, in which the 
rules adopted, among other things, prohibit the practice of concealed 
"packing" by 1·equiring that the purchaser be furnished with an item­
ization of the finance charge, insurance costs, and other charges be­
fore consummation of the sale; and prohibit use of deceptive r ate 
charts; execution of contracts containing blank spaces ; misrepresenta­
tion of insurance coverage or rates, or finance charges; and the forcing 
of purchasers to obtain insurance from a particular company. 

Oanvas cover ind'ustry, involving the manufacture, fin_lshing, etc., 
or marketing of canvas products such as tarpaulins, t ruck covers, 
tents, awnings, etc., in which the rules deal with misrepresentation 
of the resistance of canvas covers to fire, water passage, weather, or 
mildew; inadequate disclosure as to size and fabric; harmful and 
excessive stretching; misuse of such terms as "custom-made" and 
"shrunk"; the loailing or adulterating of products; and the failure 
to disclose presence of used material. 

Bedding manufactwing and wholesale distributing indust1·y, in­
volving' sleeping equipment such as mattresses, bedsprings, etc., in 
which the rules deal with deceptive concealment or nondisclosure of 
the nature of mattress filler material ; and deceptive use ot such terms 
as "Rx," "posturize," "waterproof ," "or thopedic," " latex," and "foam 
rubber." 

Oocoa ancl chocolate indust1·y, in which the rules deal with deceptive 
use of the word "free"; coercing the purchase of one product as pre­
requisite to the purchase of others; the maTketing of products through 

• Copies of the full trade practice conference rules, as promulgated for the different In· 
dustries, and otber information witll respect to the Commislon's trade Pl'actlce conference 
work, which is described in the Commission's annual report for the year ended J une 30, 
1951, may be bad on application to t he Commission. 
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lottery methods, and unlawful discrimination in price or promotional 
services or facilities. 

Slide fastener indust1'Y, involving the manufacture, assembling, and 
distribution of zippers, in which the rules deal with unfair nondis­
closme of the foreign origin of slide fasteners or other component 
parts; misrepresentation of the length of zippers; and competition­
stifling exclusive-dealing arrangements with dealers; and, in the group 
II category-which embraces permissive practices and voluntary re­
strictions considered conducive to the maintenance of free and fair 
competition-such matters as arbitration of disputes, dissemination 
of credit information, filing of trade-marks, and the furnishing of 
excessive free sample to prospective customers. 

Seam binding indust1·y, involving the manufacture, distribution, 
a.nd marketing of the narrow fabric used to prevent raveling or fray­
ing of seams and hems of wearing apparel, in which the rules deal wit.h 
misrepresentation of fiber or material content, yardage, and types of 
edges of seam binding; false invoicing ; and unlawful discrimination 
in price or promotional services or facilities. 

Parlcing meter incltt>?t?·y, involving such meters and r elated parts 
and accessories, in which the rules deal with various forms of mis­
representation and deception in the advertising or sale of industry 
products; commercial bribery ; inducing breach of contract; deceptive 
guarantees; fictitious price quotations; and false invoicing. 

Milk bottle cap and closu1•e industry, in which rules promulgated 
for the paper bottle cap industry in November 1931, were revised and 
extended to cover all milk bottle caps and closure regardless of com­
position, and in which the rules deal with misrepresentation of indus­
try products and character of business of members; deceptive use of 
trade-marks; unlawful coercion or combination in r estraint of trade; 
commercial bribery; unlawful selling below cost; and unlawful dis­
crimination in price or promotional services or facilities; and, in t he 
group II category, with arbitration of disputes, repudiation of con­
tracts, and accurate records. 

F eat!Ler and clown p1·od!ttets indust1·y, in which rules prom~lgated 
in July 1932, for said industry, concerned with the manufacture, etc., 
of pillows, comforters, sleeping bags, and similar products wholly or 
partially filled with feathers or down, were revised and extended; 
contain a new definition of the industry covered; define significant 
trade terms such as "down," "down fiber," "water fowl feathers," and 
"natural f eathers"; establish trade tolerances as to content and size; 
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petitors; and unlawful discrimination in price or promotional ser vices. 
or facilities. 
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" Sunlight Plastic Starch"-- ----- - - - - -- --- ----- --- ---- - -- ----- - 1722 (8095) 
"Swedish-Line" office furni t ure _____ _____ ____ ______ ____ __ ___ ___ _ 1701 (8039) 
·"Tarcosulph", mange treatment for dogs _____ ___ _____ ____ ______ _ 1716 (8078j 
Tarpaulins ____ _________ ______ --- -- ---- _________ ________ ___ __ 1693 (36fi1) 
Ten pins __ ____ __ _____ -- - - -- ---- ___ _______ ____ ___ __ _____ _____ 1713 (8068) 
Textiles for embroidering ______________________________________ 1728 (8112) 
·"Texize Permanent Resin St arch " _____ __ __ __ _ - --- - _________ ____ 1737 (8134) 
Tip cards and books ____ ________ ____ __ ___ __ _____ ___ ______ _____ 1714 (8074) 

"TJZ tablets"---- - ----- ---- --- --- - - ----- -- ---- -- - --- -- - - - - -- - 1715 (8076) 
"Top Grain Cowhide" leather goods _____ ____________ __ __ __ _____ 1728 (8110) 
"Tremett" vitamin-mineral preparations_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 1700 (8035) 
Ultraviolet lamps __ ___ ___ ___ -------------- - _---- - ______ __ ______ - _-_ 1694 
"Utility Welder" electric welding device _____ __ ______ _______ _____ 1725 (8103) 
Valdura Asphalt Aluminum Paint" ________ __________ ___________ 1701 (8038) 
Varnish _____ ___________ _______ ____ ___ ____ ________ __ _____ ____ 1706 (8051) 
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Vinylite-covered nursery and high chair pads-------- - --- -- ------ 1711 (8063) 
Vitamin food supplement-- - - --- -- - -- -- ----- --- - - - --- --- - --- - -- 1699 (8034) 
Vitamin-mineral preparations ____ ___ __ - - __ _ ---____ ____ ______ ___ 1700 (8035) 
" Vita-Var Spar Varnish" _____ _ -- ___ - - --_-_--- ____ _ -__ _________ 1706 (8051) 
"V-0 Anti-Freeze" __ __ __ -- - ----------------- - - - ----- -- --- -- --- ____ 1697 
"Walkie-Talkie" communicat ion device _____ ______ __ ___ __ ____ ___ 1707 (8054) 

"War surplus" products--- -- ------ - - - - ---- - - - - --------- ---- --- 1706 (8052) 
Water fi lters _____________ -_-- ---------- ------ - _---___ __ ____ __ 1708 (8056) 
Water heating device, electric _______ _____ _____ __ ____ 1698 (8032), 1715 (8077) 
Wearing apparel, knit ___ __ - - -- - __ ------- --- - - -- ---- ___ __ --____ 1742 (8145) 
Welding device, electric ___ -- - -- --- ------ - ---- - - - -- _- ____ --____ _____ 1724, 

(8102), 1725 (8103, 8104), 1742 (8146), 1743 (8150) 
"Wetproof" mattresses __ __ _ --- - --- -- ---- -----_- __ _ -___ __ ___ ___ 1725 (8105) 
White shoe cleaner __ _____ ___ ____ __ __ -----_ _________________ __ __ ___ 1687 
"Winfield" ball point fountain pens _________ ________ ___ ____ __ ___ 1712 (8067) 

"Wonder Suds"-- -- -- ------- -- ------ - -------- -- ----- --- - ---- - 1720 (8091) 
Wool products ___ ___ ___ _____ --_-- - ----------- __ -_-_ ______ ____ 1721 (8093) 
Yarns, knitting and crocheting ___ ____ ____ __ ___________ ____ ___ __ 1714 (8071) 



INDEX. 1 

DECISIONS AND ORDERS 
Pngt 

Abandonment or discontinuance of practice prior to complaint: 
As not affording ground for dismissal in view of prior s tipulat,ion t o 

cease from similar practices____ ____ ____ _____ __________ ________ 975 
Charges dismissed following, where resumption disavowed ___ ___ __ _ _ 

Abandonment of use of misleading name prior to complaint: charges of 
complaint dismissed as to__ __ _________ ____ _______ ________ _________ 1234 

"Academy": charge of misuse of t erm dismissed on stipulation that Uller 
would print in conjunction t herewith "A Correspondence Course" _____ 680 

Access to customers, cutting off competitors'. (See Cutting off, e tc.) ____ 898 
Acidity of cigarettes : in public interest to prevent resumption of false 

advertising as to__ __________ _____ __________ _______ __ ________ ___ __ 1393 
"Advertising": Commission not opposed to________ _____ ___________ ___ 1137 
Advertising agency: 

Charges as to, dismissed since participation terminated prior to 
proceeding__________ _____ _______ __ ___ __________ _____________ 1137 

To be cited in every case when facts warrant__ __ _______ _____ __ ____ 1137 
Advertising data., furn ishing misleading. (See Furnishing, etc.) __ _____ _ 1316 
Advertising falsely or misleadingly : 

As to-
Agents or representatives __ -- - --- ______ _ - ____ __ ____ ___ ______ 311 
Ailments and symptoms________ _________ ______ _____________ 24 7 
Business status, advantages or connections-

Capacity and size__________ ____ _________ ________ __ _____ 294 
Composition of products dealt in________ ________________ 1316 
Connections or arrangements with others __ ___ _____ ____ 294, 913 
Dealer being manufacturer ____ ___ ____ _ 311, 828, 1039, 1048, 1277 
Government connection _____ ____ ____ __ ______________ _ 853,868 
Government indorsement_________________ ____ ____ ______ 853 

liistorY---- ------------ -- ---- - - - - --------- - - - --- - - -- - 294 
IdentitY------------- --------- - - - - -- ----- --- - ------- - - 1343 
~1anufacturers _ ___ _ ___ __ __ _ _____ _ __ _ _ ____ _ _________ _ __ 680 
Manufacturing chemists_ _________ _____ ____ ___ ___ _______ 187 
Organization and operation_ ____ _________ _________ 680, 853, 987 
Personnel or staff-

Chemists_ ______ __ ____ ___ ___ _______ _______________ 187 
Plant and equipment ___ ________ ____ ____ ____ ____ 294, 1039, 1343 
Reputation, success or standing_______ __________ ___ _____ 294 
Size and extent__________ ____ ___ _____ __ ____________ __ __ 987 
Stock, product or ser vice __________ ___ __ ___ ______ _____ 230,853 
Subsidiaries ___ ___ _____ ____ - - - --_ __ ___ ____ ______ _____ __ 987 

Unique nature or manufacture of product_______ _______ ___ 868 
Comparative data or merits of product ____ ___ 449, 828, 966, 1393, 1493 

1 Covering pructlccs 1n ccnsP. nnd dP,slst"orders. For index by commodities Involved rather than practices, 
aee Table ol Commodities. Rclcroncc to matters Involved In vacating or d.!smlsslng orders arc lndlcntcd by 
Italics. 
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DEOIS IONS ANI) ORDERS 
Page 

-Advertising falsely or misleadingly-Continued 
As to- Continued 

Competitive products_____ __ ____ _____ ____ ___ ___________ ____ 1393 
Competitors and their products ___ ___ ____ __ ______ ____ 258,966, 1248 
Composition of product _____ _____ __ __ 49, 112, 215, 570, 724, 769, 823, 

1016, 1137, 1171, 1184, 1197, 1221, 1316, 1329, 1378, 1393 
Rayon ____ -- - - - - ----- -- - - --- - - - - - - - 724, 730,736, 742, 748, 754 

Condition of product ____ __ ___ _____ __ _______ _ -- - - ___ ___ __ ___ 966 
Connection of others with goods____ ____ __ _____ ______ __ __ ____ 1086 
Content of product ___ _____ __ _____ ___ ___________ __________ _ 258 
Rarnings ___ ____ ____________ ___ ___ ___ ___ _______ _______ ___ _ 1056 
F ree goods or service .. 294, 532, 540, 579, 680, 712, 881, 913, 1350, 1421 
Government approval, connection or standards-

National Poultry Improvement Plan___ __ _____ __ _______ __ 853 
"Navy" or "Army" ___ __ _____ ____ __ _______ _____________ 235 
Preparation for Civil Service____ ______ __ ______ ______ __ __ 868 
Standards or s pecifications conformance___ ____ ___ ____ __ __ 235 

Guarantees ____ _____________ ____ __ ___ _______ ____ ___ 294, 311, 1343 
His tor y of product or offering _______ __ 193, 828, 853, 1086, 1304, 1378 
Indorsement , sponsorship or approval-

Druggists of Am erica . __ __ ___ ___ _____ ____ ____ ~__ _ ___ _ _ _ 203 
'· R ed Cross. ___ __ _________ ---- - ___ _________________ 1086, 1504 

U. S. Navy ______ ____ - -- ________ ______ ____ __ _ 1445, 1450, 1458 
Jobs and employm ent service ___ ___ ____ ___________ __ _ 680, 868, 1056 
Manufacture or prepara tion of product_ __ __________ _____ _____ 1016, 

1068, 1086, 1171 , 1221, 1343, 1378 
" Full-fashioned"_____ _____ _____ ____________ __ __ ___ ___ _ 1221 

Na ture of product_ ___ _____ ___ ____ __ 93, 579, 705,769, 828, 1137, 1320 
Old, reclaimed or used being new __ ____ __ __________ _________ 791 
P remium goods .. - -- - - -_ __ ____ ______ __ __ _______ ___ ____ __ __ _ 294 
Pri ces __ _______ ____ __ ___ ___________ ____ ___ ____ 203, 294, 1343, 1378 

Qualities, propert ies , or r esults of product-
Auxiliary ______ __ _____ _______ ____ ___ ________ __ 699, 1234, 1650 
Cosmetic, toilet or beautifying __ _ 203, 1023, 1190, 1304, 1469, 1493 
Deodorant __ ___ __ ____ ______ __ ___ ____ _______ ____ __ __ 816, 1348 
Durability ____________ _____ _______ __ ___ ____ ___ 828, 1016,1668 

Econon1i 7.ing ... --- -- - - - - - - --- - --- - ----- - --- --- - --- ---- 699 
EducationaL . . - - - - - - -- - __ _____ __ ___________ ____ __ ____ _ 680 
F unctional effectiveness__ __ _______ _______ _ _ _ _ _ _ _ _ _ 526, 975 
l\1edicinaL _ _ _ _ _ _ _ _ _ ___ _ _ __ _ _ ___ _ _ _ __ __ __ __ __ __ ___ _ __ _ 1, 

177, 193, 203, 247, 449, 66<1, 705, 805, 1023, 1086, 1137, 1248, 
1421,1441,1445,1450,1454,1458,1484,1488,1603,1656. 

Non-fa ttening___ ______ _____ ______ __ ____ ____ _______ __ __ 1213 
NutriLionaL ______ _____ ___ --- - - -- __ ___ _ __ ____ __ __ _ _ ___ 449 
Preven tive or protect ive _________ ____ ____ ________ ___ 1304, 1393 
Rejuvenat ing ____ __ ___ _______ ___ _ - --- -- __ -·- _____ ____ __ 769 
Restorative. ______ ____ ___ ____ _____ ____ _ - - - ---- ____ ____ 1304 
RodenticiclaL ____ _____ _____ ____ ____ - - - -- -- -- - - - - - __ _ 187, 975 

Safety of product ___ ___ _______ ___ 187, 769,816, 1137, 1304, 1348, 1393 
Sample, offer or order conformmwe _____ "_ 230, 294,540, 913, 987, 1056 
Scient ific or oLher relevant facts ____ __ _____ ____ ___ __ ___ 247, 311,449, 

526,664,680, 705,816,868, 966, 1137, 1248, 1393 
Size of product._ ___ _____ ___ _________ ____________ ________ __ 258 

-
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Advertising falsely or misleadingly-Continued 
As to-Continued 

Source or origin of product-
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Domestic product being itnported___ ____ __________ _____ __ 1378 
Foreign product being domestic____ _____ __________ __ ____ 49 

Special or limi ted offers ___ - - ------ --- ----- ---- ----- - -- - ---- 913 
Specifications or standards conformance______ ___ ____ ____ _____ 235 
Success, use or standing of product ____ ______ __ ______ ___ __ 258, 1393 
Terms and conditions ____ ______ ______ ______ ______ _____ __ 311, 1056 
T est imonials __ ___ __ - ---- __ _____ ____ ______ __ -- ---- ------___ 1421 
Tests-

D. S. Navy ____ _____ ____ ______ ___ _____ ___ ____ 1445,1450,11,.58 
Undertakings, in generaL __ ________ ___ _____ ____ _____ _ 294, 311, 1056 
Unique nature or advantages of product ___ ___________ 828, 1248, 1304 

Agents or representa tives, misrepresenting Lerms, etc. as to. (See Adver-
tising, etc. ; Securing, et c.) _______ __ ______ __ ______ __ ________ __ _____ 311 

Agreements, restrictive: effect on public- not motive or pmpose alone- of 
consequence _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 898 

Aiding, assisting and abetting unfair or unlawful act or practice : 
'l' hrough- · 

Contributing to delivered price zone, price matching system and 
price fixing program ____ ___ _____ - -------- - ----___ ___ ____ _ 1256 

Contributing to planned common course of action______ _______ 587 
Permitting use of fictitious names registered under Now York law_ 277 
Selling lottery devices ___ ____ ____ ___ 116,137,149,161,518,781, 1283 

Ailments and symptoms, misrepresent ing as to. (See Advertising, etc.) __ 247,449 
·"Alter ego," misrepresenting as to. (See Assuming, etc.; Misrepresenting 

business stat us , etc. ; Misrepresenting directly, etc.) __ __ _____ ____ _____ 1411 
Angora goat: hair of, as included by term "wool"------ ----- -- -- - -- --- - 1329' 
Approval of product, misrepresenting as to. (See Advertising, etc.; Claim-

ing, e tc.) ______ ______ ___________ _______ ________ 203, 853, 1086, 1350,1504 

"Army," misrepresenting as to source of goods or standards conformance. 
(See Advertising, etc.) --- -- - ----- -- - - ------ - ------ - - -------------- 235 

Assist ance to dealer, misrepresent ing as to. (See Advert ising, et c.; Offering 
unfair, etc. ; Securing agents, etc.) ____ ____ __________ _______ ___ ___ __ 1056 

Assuming or us ing misleading trade or corporate name: 
As to-

Composition of products____ __ ___ _________ __ _____ ______ ___ __ 1316 
Concealed subsidiary or "alter ego"--- - ------- - - --- - -- -- - 1350, 1411 
Connections and arrangements with others_______ _____ ___ _____ 913 
Dealet· being manufact.m er ___ ________ ______________ _____ 1039, 1048 
Identity_ _______ ____ ___ __ ___ _______ ______ __ _________ __ 1350, 1411 
Nature, in generaL____ ___ ___ ____ _____ _____ _________ ______ _ 277 

Auxiliary or improving qualit ies of product, misrepresenting as to . (See 
Adver tising, etc.; Misbranding, etc.) ________ __ ____ ________ ____ __ 699, 1234 

Basing point pricing, discriminating in price through use of. (See D is-
criminat ing in price, etc.; Combining, etc.) _________ __ ___ ____ _ 395, 587, 1256 

Basing poiut systems, combining to stabilize prices through use of. (See 
Combining, etc. ; Selling and quoting, etc.) ____ ______ __ _____ __ 395,416, 1256 

Brokerage payments and acceptances, unlawful receipt and acceptance of. 
(See Discriminating in price, etc.) ____ ___ ___ ___ ____ _________ 671, 1106, 1202 

Bromide-containing drug, dismissal of charge of fa lse advertising rc: dissent-
ing opinion ___ _______ _____ _____ _________ __ ____ __ __ _____ ________ _ 1478 
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Business arrangements, «onnections, operations, etc., misrepresenting as to. 
(See Misrepresenting business status, etc.; Misrepresenting directly,etc.L 

"Buyct· must beware": long past day of, must not return, Commission role_ 
Buyers: classifying as price-fixing a id. (See Combining, etc.) -- - --- - ~--­
Buyers ' corporate agent, unlawful transmission of brokerage by. (Sec D is-

Page 

1429 
13 

416 

criminating in price, etc.)_______ ____________ __ _____ _______________ 1202 
Calomel as drast.ic and dangt rous laxative: charge dismissed____ ___ ___ __ 1137 
Capacity of plant, misrepresenting as to. (See Advert ising, etc.; Misrepre-

senting business status, etc.)__ __ __ __ __ _______________________ __ ___ 294 
Cashmere goat: hair of, as included by term "wool" ____________ _____ __ 1329 
"Caveat emptor": long past day of, must not return , Commission role___ 13 
·Chance, games of: selling devices for. (See Using or selling, etc.) __ ____ _ 116, 

124,137, 149, 161, 518, 781, 1283, 1378 
Chance, merchandising t hrough use of games of. (See Using or selling, 

etc.) ____ _________ ------- -- - -- - - --__ _________ __ ________ ___ 124, 137, 149 
Charges of complaint: 

No evidence introduced as to__ ___ ____ __ _________________ ______ _ 1190 
Statements and contentions by respondent re, as not basis for Com-

mission findings, where unlawful practice admitted ___ _________ 221,1030 
Charges of complaint di!!missed: 

As to a lleged false claim of comparative merits of respondent's product .. 
As to respondents as to whom no findings were made ___________ __ _ 
For failure to present adequate issue as to certain charges _________ _ 
I n part as in nature of "pu.ffing"---- - - - - - - ------------- - - - - - - - -­
Since s tipulation as to facts did not constitute sufficient basis for de .. 

966 
1256 
966 
258 

termination_______ ____ ______ ___________ __________ _______ ___ _ 888 
When practice discontinued ______ ___ ___________ __________ ___ ___ 1, 1378 

·Charges of complaint not s ustained : 
As to faillll'e to disclose, as false advertising of medicinal preparation__ 177 
As to mis representation of fiber content_ --------- - -------- - - ----- 712 
As to price discrimination in view of stipulated cost justification .. __ ~-- 169 
As to styles featured in certain magazines being respondents' products_ 712 
By evidence _____ ____ 247,579,828,1023,1056,1221,1248, 1350,1393,1429 

Chemists, misrepresenting as t o employment of. (See Advertising, etc.; 
Misrepresenting business status, et c.) __ --- - ----------------- - ---- -­

C. I. F., limit ing sale t o, as basis for uniform additions and price fixing. 
(See Combining, et c.) ____ ___ __ .. _ .. ___________ ____ _________ _______ _ 

,Claiming or using indorsements or testimonials falsely or misleadingly : 
As to or from-

187 

416 

D ruggists of America .. ____ __________ __ _ .. __________________ .. 203 
!ted Cross ______ ___ ____ ________________ ____________ __ _ 1086, 1504 

"R. 0. P ." ----- --------------- ------------ - ----- - -- - ------ 853 
U . S. Na vy _________ __ _____ _____ ______________ ___ 1445,1450, 1458 
Users in generaL .. .. _ .. - - --- .. -- __ -- ______ .. _______ ___ __ _______ 1421 

Clippings from others' publications, soliciting advertising misleadingly 
through: majority and dissenting opinions .. ________ __ __ _ ... ____ ~ __ ...... 13 

Coercing and intimidating : 
Customers or prospective customers-

To forego competit ive purchasing _____ ____ ____ _____ _____ .. __ _ .. 898 
To purchase, make payment, by threateued suit or other intimi-

dation _____ ---- .. -- - ---- - - ----_- -- - --- ____ ___ ___ _____ 1350, 1411 
Through concert of action ___ _______ ____ ___ .. ___ _______ __ ___ _ 930 
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Page 

Coercing and intimidating-Continued 
Supplic1·s and sellers-

Through concert of action_______ ____ ___ _____ ____________ _____ 930 
Collection agency : enforcing payments wrongfully through fictitious. 

(See Enforcing, etc.; Misrepresenting directly, etc.)__ _ _ _ _ _ _ _ _ _ _ _ _ _ 888, 1350 
Collection agency, misrepresenting business of. (See Misrepresenting 

business status, etc.; Misrepresenting directly, etc.) _______________ 277, 1323 
Combining or conspiring: 

To-
Bring about and enforce resale price maintenance-­

Through-
Concert of action _____ __ ______ _____________ _ --.-_ ___ 930 

Discriminate through basing point and delivered price systems__ 395, 
416, 587, 1256 

Enforce or bring about resale price maintenance __ __________ 395, 1115 
FL..,. prices and hinder competition-

Through-
Allocating sales of respondents, dealers and jobbers___ _ 1256 
Basing point and delivered price systems __ 395, 416, 587, 1256 
Ceasing to guarantee against price decline_ _______ 1115, 1126 
Classification of buyers______ ______________ __ ______ _ 416 
Concert of action________ ________ _____________ _____ 930 
Designating dealers___ ________ ____ ____________ _____ 1256 
Established standards______________ ____ __ __________ 395 
Establishing and fixing terms and condit ions of sale 

to dealers and jobbers_____________ _____ __ ____ ____ 1256 
Establishing and maintaining lists of jobbers_______ ___ 1256 
Exchanging current and future price information _ _ _ _ _ _ 587, 

1115, 1126 
Exchanging intimate business details, etc___ __________ 395 
Exchanging statistical information not publicly avail-

able______ ___ ____________ ___ ____________________ 416 
Exclusive delivery arrangements__ ________ ___ ________ 395 
Fixing uniform price difierentials between varying sizes 

of products_- -------- -------- ------------------- 1115 
Fixing uniform prices, discounts, terms and conditions_ _ 395, 

416, 1115, 1126 
Limiting production__________ ________ _____________ 416 
Making uniform deductions from shipping charges_ 1115, 1126 
Patent license agreements __ ------- --------------- -- 395 
J'rice lists __ ______ ___ _____ _ -- - ------- _____ _ ------- 416 
Resale price maintenance plan ___ ______ · _____________ 1115 

Selling on C. I. F. basis only, as basis for uniform addi-
tions-- --- - --- --- -- ----- - ------ --- - ------------- 416 

Using agreed freight rate differentials_____ _____ ______ 1256 
Using respondent association as medium for price fix-

ing measures_________ ___ ______ ____________ ______ 1256 
Limit distribution to established or acceptable channels or 

dealers-
Through-

Compiling and disseminating directories or lists of those 
in good standing_____ ___ _______ __________________ 930 
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Page· 

Combining or conspiring-Continued 
To-Continued 

Limit distribution, etc.-Continued 
Through-Continued 

Cutt ing off sources of supply of nonmembers or exerting 
other pressu.re ___________ __ ___ ______ __ ___ ___ ____ _ 

Exerting pressure on customers and suppliers _____ ___ _ 
Favoring particular suppliers _____ _____ ______ ______ _ _ 

Preventing sales to mail-order houses, chain and 
department stores ____ __________________________ _ 

Standards, rules and r egulations ___ ___ ____ _______ __ _ _ 

Limit production-
Through-

930' 
930 
930 

930 
930• 

F.liminaLing cer tain grades and weights of product_ ____ 1115 
R educing hours and shifts in plants ___ ____ ____ ___ 1115, 1126 

L imit purchasing to certain suppliers-
Through-

Agreements with purchasers and potential purchasers __ 
M onopolize sale and distribution-

Through-

930 

Curtailiur; p:·odnr:tion_ __ _ _ __ _ _ _ _ _ _ _ _ _ _ __ _ _ _ _ _ _ _ _ _ _ _ 1125·, 

Cutting olf or restricting competitors' access to cus-
tomers or market ___ ___ __ ___ __ __ _________ ________ 898. 

Exchanging current and future price information__ ___ _ 1115· 
Exclusive deli very arrangements_____ ______ __ __ __ __ __ 395-
Fixing prices, discounts, terms and conditions of sale_ __ 395, 

416, 1115· 
Patent license agreements ___ ----------- - -------- - -- 395 

Restrain and monopolize trade __ __ __ 154-1,1552, 1608, 1615, 1621, 164-0· 
Comparative data or mer its of product, misrepresenting as to. (See Ad-

vertising, etc.) __ ____ ____ ______ ____ ____ ____ ---- - - _____ ____ 828, 966, 1393' 

Competition: public inter est in maintenance of free and open_ 326, 345, 362, 378 
Competition , potentia l: as also involved when competition otherwise 

limited_ _____ ___ _______ ____ ___ ___ __ __ __ __ ___ __ __ ____ __ __ ____ ____ 1068 
Competitors' business status, etc., disparaging. (See Disparaging, etc.) __ 1068 
Competitors' distributive outlets, interfering with. (See CuWng off com-

petitors' access, etc.) ________ ___ _____ ____ ____ __ __ ____ __ __________ _ 930> 
Competitors ' products, d isparaging a nd misrepresenting. (See Advertis-

ing, etc.; Disparaging, etc.) ___ _________ _____ ___ __ 258, 966, 1068, 1248,1393 
Composition of competitor's product, misrepresenting as to. (See Adver-

t ising, etc.; Dispar·aging, etc.) ____ ______ __ ____ _ --- - - -__ ________ ____ 1393: 
Composition of product, misbranding as to, in violation of Wool Products 

Labeling Act. (See Misbranding, etc.; Neglecting, etc.)__ __ __ __ __ ____ 882, 
907,982,995,1001,1006, 1011, 1300,1337 

Composition of product, misrepresenting as to. (See Advertising, etc.; 
Assuming, etc.; Misbranding, etc.; Misrepresenting directly, etc.; Neg-
lecting, etc.; Using misleading, etc.) __ _______________ 49, 112,215,570,724, 

769, 823, 863, 1016, 1137, 1171, 1184, 1197, 1221, 1316, 1329, 1378, 1393: 
Concealed interest, misrepresenting as to. (See Misrepresenting business 

status, etc.; Misrepresenting directly, etc.)_____________ ___ __ ____ __ __ 14H 
Concealed s ubsidiary, misrepresenting as to. (See Assuming, etc.; Mis-

representing business status, etc.; Misrepresenting directly, etc.) __ _ 1350, 14U 

-
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Page 

·Concealing or obliterat ing Jaw required and informative markings: 
Through-

R.emoving government or war surplus ser vice numbers or symbols_ 1277 
R.em oving manufacturer 's identifying number or symboL_______ 1277 
R.emoving tags, etc., indicating foreign origin, in handling______ 34, 

49, 59,67, 75,83, 93,104 
Connections and arrangements with others, misrepresenting as to. (See 

Advertising, etc.; Assuming, etc.; Misbranding, etc.; Misrepresenting 
business status, etc.; Using misleading, etc.) _____ ________ 294,680,913,1086 

Consultation services, misrepresented as free________ ____ ________ _____ _ 680 
·Consumers, Commission a.s created by Congress to protect rights of______ 13 
Content of product, misrepresenting as to. (See Advertising, etc.; Dis-

paraging, etc.) _____________ ___ _______ ________ __ ____ ______ ______ _ 

Contract forms, as not stripped of deceptive character by artful design __ _ 
"Correspondence Course, A": charge of misuse of term "Academy" dis-

missed on stipulation by user that he print in conjunction therewith __ _ 

258 
13 

680 
Cosmetic or beautifying qualities of product, misrepresenting as to. (See 

Advertising, etc.)------- -- ------ -- ----- -------- - --- - --- -- 203, 1023, 1190 
Cost justification, stipulated, as basis for failure of a lleged unlawful price 

discrimination ___ _______________________ _______ __ __________ ___ __ _ 169 
Coupon devices, inducing unlawful price discriminations by means of. 

(See Discriminat ing in price, etc.)------------------- -- -- ------- --- - 1314 
Cutting off competitors' access to customers or market: 

Through-
Benefits extended to customers and conditioned on pmchase of 

respoudent's product_ ___ ____ ___________________ ________ _ _ 
Instigating vexatious and groundless taxpayers' suits ___ ____ __ _ _ 
Interfering with distributive outlets _____________ ___ __ _____ __ _ 
Threatening disciplinary action _______ ____ ____ ____ ___ _______ _ 

Dealer representing self as manufacturer. (See Advertising, etc. ; Assum-

898 
1068 

930 
930 

ing, etc.; Misrepresenting business sta tus, etc.) __ _____ __ 3"11, 1039, 1048, 1277 
D ealing on exclusive and tying basis in violation of: 

Sec. 3, Clayt.on Act­
Through-

Selling on excluding or full requirements contract _________ _ 
Sec. 5, Federal Trade Commission Act-

Through-

169 

R.estrictive and exclusive contracts _____ __ ______ 326,345,362,378 
Deceptive practice: that victim not angered by, as not excuse for_______ 532 
D elivered price systems, discriminating in price through use of. (See 

Combining, etc.; Discriminating in price, etc.) _______ __ ____ __ _____ 587, 1256 
Delivered price systems, stabilizing prices through. (See Combining, 

etc.) _____ __ __ _ ------- ----- - ---- ----- -------------- __ ____ ___ -- 395, 416 
Deodorant qualities of product, misrepresenting as to. (See Advertising, 

etc.) __ __________ ___ ____ - -_-_------- __ -- __ ___ -- __ ____ ________ 816, 1348 
Diathermy: functioning and effects of____ _________ ____ ____ ___ __ __ ____ 805 
Disciplinary action against competitors, threatening. (See Combining, 

etc.)------------ ------------ --------------------------------- - - 930 
Disclosure of foreign origin: 

As possibly misleading re foreign ingredients where identity lost in 
manufacttrre- --- ---------- --- ---- --- - -- ---------- - - - ----- - -- 34 

Commission a.s exercising broad discretion in requiring, in public 
interest_____ _______________ _____ __ _________ _____ ___ __ _______ 34 
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Disclosure, failing to make material. (See Neglecting, etc.) 
Discontinuance of improper labeling under Wool Products Labeling Act 

prior to complaint: corrective action not warranted re____ _______ ____ 712 
Discriminate in price, combining to. (See Combining, etc.) __ 395, 416, 587, 1256 
Discriminating in price : 

In violation of sec. 2, Clayton Act-­
Through-

Basing point and delivered price systems 2 (a) ___ __ ___ __ 395,587. 
Brokerage payments and a cceptances 2 (c) __ ____ ______ 671, 1106 

Buyers' corporate agent_ ____ ___________ ·____________ 1202· 
Direct buyers_ ____ ____ ___ ___________ __ _________ ___ 557 

Charges and price differentials, generally 2 (a) 
Customer classification_______________ ________ ______ 839 
Cumulative quantity discounts and schedules_____ ____ 839 
Transporta t ion by raiL ___ ____ ________ __ __ _____ • 221, 1030• 
Truck v. rail transportation_________ ____ _____ ____ ___ 1292 

Furnishing and contracting to furnish services or facili ties 

2 (e) -- --------- --- ---------------- -- ---- ---------- - 1371 
Inducing and receiving discriminations 2 (f) 

Coupon devices ___ _____ --------____ ___ _____ ____ ___ 1314 
In violation of Federal Trade Commifjs ibn Act-

Through-
Delivered price systems____ ____ ____ _____ ___ __ ___ ___ ____ 1256 

Discriminat ing in price: not clearly shown by allegations___ _____ _______ 1256. 
Disparaging or misrepresenting competitors or their products: 

Competitors­
As to-

Facilities ____ ------- --- - - --- ------ -_-- ----- -____ __ ____ 1068 
Reliability, history and financial condition________________ 1068 

Products-
As to-

Composition_------ ----- ---- -- ----- ---- --- __ _____ __ 258, 1393· 
Manufacture or preparation __ __ . __ ____ _____________ __ 258, 1068 
Nature ________ ---- ----~-_-- -_____ ____ ___ ____ _ ____ __ __ 966 
Performance _________ - -- -__ ___ ___ ______ ___ ___ ______ ___ 1068 

Qualities or properties-
Funct ional ciJectiveness_ _ _ _ _ __ _ _ _ _ _ _ __ _ __ _ _ _ __ _ _ _ _ _ 1068 
Sanitary effectiveness_________ ___________ ___ _____ __ 966 

Quality- -----_------ - - ------- -. - __________ ___ • 258, 1068, 1248 
SafetY----------- ---- - --- - -- --- ------- - - - - -------- - 96~ 1393 
Success, use or standing ____ _____ __ _____ ___ _____ _____ 258, 1393 

Distribution, conspiring to limit to regular channels. (See Combining, 
etc.)-- - ------ - - --------------- ------------------ ----- ----- ---- - 930 

Domestic product, misrepresenting as imported. (See Advertising, etc.; 
Using misleading, etc.) _------- - -------- -- --- ____ __ ___ _____ _____ __ 1378 

Domestic p1·oducts, public preference for ___ _____ __ 34, 49, 59, 67, 75, 83, 93, 104 
Domestic source of product: public understanding of, lacking labeling of 

foreign source ____ ____ ___ _____ _________ _____ __ 34, 49, 59, 67, 75, 83, 93, 104 
Domestic sources of supply, protection of: as involved in requirement of 

disclosure of foreign origin- -- - - ---- ------- - - ----- --- ---- -- ----- --- 34 
Druggists of America, misrepresenting indorsement or sponsorship of. 

(See Advertising, etc.) --- - - --- -- --- - - ---- ---- --- ----- -- ---- ----- -- 203 
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Durable qualities of product, misrepresenting as to. (See Advertising, etc.)_ 828, 1016 
EarningS' or profits,· misrepresenting as to. (See Advertising, etc.; Offer-

ing unfair, etc.; Securing agents, etc.) _ _____ ___ _______ ______ _______ _ 
Economizing or saving qualities of product. (See Advertising, etc.) ____ _ 
Educational qualities of product. (See Advertising, etc.) _____ _______ __ _ 
"Educational Surveys": not established as misleading _______________ __ _ 
Eliminating cer tain grades and weights of product concerteclly. (See 

Combining, etc.) _______ --- - -- __ __ ___ ___________ _____ _____ _ 

Enforcing dealings or payments wrongfully: 
Through-

1056 
699 
680 
579 

1115 

Fictitious collection agency and threats__ __ ___ ___ ____ _______ __ 1350 
Ship ping unordered goods and misrepresenting consignee's obli-

gations ___________ ___ ___ -- ------- ------- --- ------------- 1411 
Evidence: as not sustaining charges of complaint. (See Charges of com-

plaint, etc.) ____ __ ----- ____ -- - __ ------ __ --------- ----- - -_________ 247 
Evidence, conflicting: considered and weighed____________ ____ ______ ___ 1234 
Exclusive and tying basis, dealing on. (See Dealing, etc.) _____ _________ 169, 

326,345,362,378 
Exclusive dealing agreements: 

Length of term, as material to reasonableness as in restraint of t rade__ 326, 
345,362,378 

Private interest in, as not controlling if restrictive and in unreasonable 
restraint of trade ________ __ ________________ __ ______ 326,345,362,378 

Exclusive privilege of exhibiting advertising film for longer than a year: 
contracting with motion p icture exhibitors for: opinions re prohibition__ 326, 

345, 362, 378 
Failure to disclose: not sustained as false adverti:;ing of medicinal prepara-

tion __ ______ _______________ __ _______ ____________ ____ ________ __ _ _ 

Fair competit ion, duty of Commission to protect ______ ______ _________ _ 
False advertising of medicinal products: time for reputable to riel house of 

177 
13. 

those who have less regard for t r uth________________ _____ ___ _______ 1137 
Fictitious names: deceptive, registered under New York law, permitting 

use of. (S ee Aiding, ctc.)------------- ------ - ------- -- - - --------­ 277 
Fixing p rices through license agreements exceeding patent rights. (See 

Using patents, etc.) __ ______ _________ -- __ ------ ____ _______ _______ _ 395 
Foreign origin: 

Commission as exercising broad discretion in required disclosure of, 
in public interest ________ _______ ___ _____________________ ____ _ 34 

Difficulties re disclosure of, to avoid deception of p ublic, must be met 
by business men _____ ______ ___ ___ _________ ____ ___ ______ __ ___ _ 34 

Disclosure of foreign ingredients may be misleading where iden·tity 
lost in manufacttiTe____ _______ _______________ ___ ____ _________ 34 

I mitation pearls, failing to disclose: opinion_______ _______ _________ 34 
Non-disclosure of. (See Neglecting, etc.) ______ 34, 49, 59, 67, 75, 83, 93, 104 
Removing tags indicating, in handling or processing. (See Conceal- · 

ing, etc.)------------- ---------- -- ---- - · _ 34,49, 59, 67, 75, 83, 93, 104 
Foreign source of product: 

Protection of domestic product as involved in requirement of dis-
closure __ ___ -_------------- --- --------------- ___ - ___ -_- __ --_ 

Where marking ineffective ____ __ ___ ___________ ______ ___ ______ __ _ 

"Free": disagreement of Commission with tria.! examiner's recommenda-
tion of prohibition of: opinion ___ __ ______ _________ _____ __ _____ ____ _ 

34 
34 

258 
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"Free": constr uction of administrative interpretation of word___ ________ 258 
Free goods, misrepresenting as to. (See Advert ising, etc.; Offering de-

ceptive, etc.) _____ __ _____ ____ ___ __ 294,532, 540, 579, 680, 712,888, 913, 1350 
Fr eight equalization sys tems: concerted use in p rice matching by com­

petitors. (See Selling and quoting, etc.)----- - --- - --- - ------- ----- - - 1256 
-"Full-fash ioned": meaning to t rade_ _____ __ __ _______ ___ __ __ __ ________ 1221 
"Full-fashioned", misrepresenting as to garments being. (See Adver tising, 

etc.; Using misleading, etc.) - -- - -------- - - - - - ----- -- -- --------- - -- - 1221 
Full requirements contract, selling on bas is of. (S ee D ealing, et c.) ____ __ 169 
Functional effectiveness of products, misreprescnLing as to. (S ee Adver-

t ising, etc.) ____ - - - ----- ------- --- - -- --- - ------ - - - --- -----_ __ ____ 526 
Furnishing means and instrumentalities of misrepresentation and decep­

t ion: 
Through-

P acking product for another under decept ive brand and name___ 791 
Supplying false or misleading advertising data______ ___________ 1316 

Furnishing services and facilities in violation of sec. 2 (e) Clay ton Act, 
discriminating in price t hrough. (See Discrimina ting in price, etc.)___ 1371 

Government connection, indorsement, or source, misrepresenting as to. 
(See Advertising, etc.; Neglecting, et c.) __ __________ __________ _ 235,853,868 

Good will: as business' greatest a.<>set in free economy _____ ___ __ ___ ___ . _ 13 
Government standards or specifications, misrepresenting as t.o. (See Mis­

representing directly, etc.)- -- --- - ----- - - - - ------- --- ---- -- ________ 1350 
Government surplus products being new, misrepresenting as to . (See 

Concealing, etc.) __ __ - ------ --- -- - ---- -- -- - -- . - - _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 1277 
Guarantee against price decline, ceasing to, concertedly. (See Combin-

ing, etc.) ___ _____ _______ _____ __ ____ __ __ _ ------ -- - --- ----- -- - 1115, 1126 
Guarantees, misrepresen ting as to. (See Advert ising, etc. ; OJicring de-

ceptive, etc.; Securing agents, etc.) __ - ____________ ________ __ 294, 311, 1343 

H istory of: 
Business, misrepresent ing as to. (S ee Advertising, etc.; Misrepre-

senting business st atus, et c.) __ ___ ___ _____ ____ ____ ________ _____ 294 
Product , misrepresent ing as to. (See Advertising, etc.; Misbranding, 

etc. ; Using misleading, etc.) ___ ___ ___ _____ 193,828, 853, 1086, 1304, 1378 
·Hours·, reducing concertedly , to limit production. (See Combining, etc.)__ 1126 
Identity of business, misrepresenting as to. (See Advert ising, etc.; Assum-

ing, etc. ; Misrepresenting business status, etc.; Misrepresenting directly, 
et c.; Using misleading, etc.) ___ ___ __ ____ __________ __ ___ 13, 1343, 1350, 1411 

Imp orted, domest ic product misrepresented as. (See Advertising, etc. ; 
Using misleading, etc.) --- -- -- - - - - - - - ------ - - - - - - - - - ___ __ ·________ _ 1378 

Imported product: 
Where only one of raw materials used in domestic product ___ ____ __ _ 34 
Where principal component in domestic product______ ____ __ ____ ___ 34 

Independent contractors, possible status of respondents' sales representa-
tives as, as not absolving respondents under circumstances______ ______ 1429 

Individual's special select ion, misrepresenting as to. (See Offering decep-
ti ve, etc.) --- - - -- -- ---- - - ---- - -- ---- -- --- -- -- --- - - ------- -- - - -- -- 579 

Indorsement or approval of product, misrepresenting as to. (See Adver-
tising, etc. ; Claiming. etc,; Misbranding, etc.; Misrepresenting directly, 
etc.; Us ing misleading, etc.) - -- _---- -_- ---- _-_ ________ 203, 1086, 1350, 1421 
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Integrated operation of manufacturer and seller: former as involved in 
interstate commerce ______ __ __ ____ ____ ____ _____________ ___ ____ __ - 791 

Int-erfering with competitors' distributive outlets. (See Cutting ofJ, etc.) __ 898, 
930 

Interfering with competitors or their goods: 
Through-

Instigating vexatious and groundless suits__ ____________ __ ___ _ 1068 
Interstate co.mmerce: manufacturer as involved in when operation inte-

grated with seller ______ -- - __ - -- -----_---- __ - --____ __________ _____ 791 
Intimidating customers, suppliers, etc. (See Coercing, etc.) _____ 898, 930, 1350 
Introdu~tory offers, misrepresenting as to. (See Misrepresenting directly, 

etc. ; Offering deceptive, etc.)____ ____ __ _____ ___ ____ __ __ ___________ _ 532 
"Iridium Point", etc.: contention of secondary meaning of term, not sup­

ported by record-- --- ----- -- ----- ---- ----- -- -- - ----------- --- --- 1171 
Japan: failure to disclose origin of product or parts made in. (See Neg-

lecting, etc.) _________________________________ 34, 49, 59, 67, 75, 83, 93, 104 
Japanese product, misrepresented as domestic. (See Neglecting, etc.)____ 1548 
Japanese products: public preference for domestic products over______ __ 34, 

49, 59, 67, 75,83, 93, 104 
J obs and employment, misrepresenting as to. (See Advertising, etc.; Mis-

representing directly, etc.; Offering deceptive, etc.) ___ _____ __ ______ 680,868 
Laboratory techniques for tests: accessible to industry or dealers even 

though not known by them__ ___________ _________ __ ___ ___ _____ ____ 791 
Laxative compounds: 

Commission not opposed to sale of, when consumer is protected 
against fraud, etc _____ ___ -_- ____ _ ----- --__ _____ ___ ____ __ _____ 1137 

Consumption of, as fad or craze induced by high-pressure advertising__ 1137 
Laxatives, effect on human system: statement calling to attention of other 

government agencies body of testimony by physicians and scientists re__ 1137 
Limit distribution to regular channels, conspiring to. (See Combining, 

etc.) _- .. ____ _ - --------- --- -- ----- -- - ----- - - _-_ ___ ___ ____ ___ ___ __ 930 
Limit production, combining to. (See Combining, etc.) _____ _____ ______ 416 
Limited, misrepresenting offers or supply as. (See Advertising, etc.; Mis­

representing directly, etc.; Offering deceptive, etc.)__ ______ ___ 888, 913, 1343 
Lottery devices, selling in commerce. (See Aiding, etc.; Using or selling, 

etc.) __ __ ____ ___ ___ __ ____ ______ ___ ____ __ 116, 137, 149, 161, 781, 1283, 1378 
Lottery merchandising. (See Using or selling, etc.) __ _____ _________ __ 124, 149 
Lubricating oil, used: sale without disclosure as misdemeanor_ ____ __ ____ 791 
Maker of product, misrepresenting as to. (See Misbranding, etc.; Using 

misleading, etc.)-- --- ---------------------_ _____ ____ ___ ______ 1171, 1343 
Manufacture or preparation of product, misrepresenting as to. (See Adver-

tising, etc.; Disparaging, etc.; Misbranding, etc.; Using misleading, 
etc.) _____ ___ ___ ___ __ ___ _____ ___ ___ 1016, 1068, 1086, 1171, 1221, 1343, 1378 

Manufacturer, dealer misrepresenting self as. (See Advertising, etc.; As-
suming, etc.; Misrepresenting business status, etc.) ___ __ 311, 1039, 1048, 1277 

Manufacturer: requirements for being designated as such_ _____ ___ ______ 1048 
Manufacturing chemists, misrepresenting status as. (See Advertising, 

etc.; Misrepresenting business status, etc.) ____ __ ________ ___ ___ ____ __ 187 
Medicinal, therapeutic, or healthful qualities of product, misrepresenting 

as to. (See Advertising, etc.; ·Misbranding, etc.; Using misleading, etc.) _ 177, 
193, 664, 705, 1023, 1086, 1248, 1304, 1421 
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Misbranding or mislabeling: 
As to-

Business status, advantages or connections-
Producer status of seller__________________________ ______ 1277 

Composition of product ______ ______ ___ 112,215,791, 1171, 1316,1667 
Wool Products Labeling Act ______ ___ ____ _ 570,759,764,863,882, 

907,982,995,1001,1006,1011, 1184,1197,1300,1337 
History of product _________ --___ __________ ____ ________ _____ 1086 

Indorsements, approval or sponsorship of product-
Ited Cross---------- ---- --- ------------- ------ ---- ---- 1086 

Manufacture or p reparation of product ______ ______ ______ _ 1086, 1171 
"Full-fashioned"_____ ____ ____ ____ _____ _________ _______ 1221 

Old, secondhand, reclaimed or reconstructed product as new____ 1277 
Price__ ___ ___ __________ ____ ___ __________ ___ ___ ____ _____ ___ 1343 
Qualities or properties of product-

Auxiliary, improving and supplementary_ __ __ _____ __ 1234,1650 

]dedicinal-------------------------- -- -- --- - - -- ------- 1086 
Quality or grade of product___ ____ __ ___ ___ _________ _________ 1277 
Source or origin of product--

Maker_ __ ___ ___ ______ -- ____ __ __ ~ ____ ____ ___ ___ ___ 1171, 1343 

Place--- - - -- - - - --- -- ---- ---- - ---------- ----- ---- - - -- - 791 
Wool Products Labeling Act__ __ ___ __ ____ __ _____ ___ _____ 764, 

863,882,907,982,1184,1197,1300,1337 
Success, use or standing of product_ ____ ___ ____ ____ ____ ___ ___ 1277 

Tests-------- - - -- - - - - --------------------------- -- - -- - --- 1234 
Misleading prod uct name: charges of complaint dismissed as to, evidence 

being insuffi cient __ _____ ___ - - - -- __ --- --- --- ---- -- - - --- -_- ----- - - - 1234 
Misleading product name, using. (See Using misleading, etc.)________ __ 112 
Misrepresenting business status, advantages or connections-

As to-
Capacity and size _____ __ __ _ ---_- __ ----_____________________ 294 
Composition of products dealt in____________________________ 1316 
Concealed interest or "alter ego"---- - --- --- ----- 680,888,1350,1411 
Connections or arrangements with others ____ ___ __ 294, 913, 1350, 1429 

Licensee of well-known manufacturer___ _____ ___________ _ 1277 
Welfare, patriotic and charitable organizations ________ 1534,1574 

Dealer being-
Manufacturer __ __ __ ________ _____ ____ _ 311, 828, 1039, 1048, 1277 
Manufacturing chemists __ - - -_ - - - - -_ ____ __ ___ ______ __ __ _ 187 

Government connection _____ ____ ________ _____ __ __________ 853,868 
Government indorsement or approvaL_ ______ ___ __ ___ ____ ___ _ 853 
History of business _____ ____ ___ ___ ___ __ ___ __ ____ ___ ___ ___ __ 294 
Identity of business- -- - --- --- ---- -- -- -- -- -- ------ -- 13, 1350,1411 
Nature of business--- - ---- - - - ------- --------- - ---- - ----- - - - 579 

In connecLion with "Skip-Tracer" schemes _____ _____ __ _ 277, 1323 
Operations generally _---- - __ - - - - __ - - - -__ ___ __ __ ____ ___ _____ 1429 
Organization and operation ___ __ ___ --_________ 579, 680, 853, 888, 987 
Personnel or staff __ __ ____ _____ _______ ___ ______ ____ __ 680,868, 1350 

Chemists ______ ____ _ - ________ ___ __ ____ __ __ ___ ____ _____ 187 

Plant or equipment-- -- - - -- -- --- - -- ------ - -- ------- 294, 1039, 1343 
Private business being education institution_____________ ____ __ 888 
Reputation, success or standing____ ___ __ ___ ___ ___ ___ __ ____ __ 294 
.Size and extent_ ___ _ ---- -- __ - - - -_ -- - - - -- ____ ___ __ ___ ____ 987, 1350 
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Misrepresenting business status, etc.-Continued 
As to- Continued 

Stock, product or service __ ____ __ ____ __ ___ ____ ____ ____ ___ _ 230, 853 
Subsidiaries ___ ---- - - - -- ---- -- -- -- -- ___ __ ___ ___ _____ _ - __ _ -- 987 

Unique nat tue .. -- - --- ---- -- - - - ------- - --- --- - - ------- - - -- 868 
Misrepresenting directly or orally by self or r epresentatives: 

A.B to-
Business status, advantages or connections-

Concealed subsidiary or "alter ego"---- --- ---- --- 888, 1350, 1411 
Connections. _____ __ _______ __ ___ __ _____ _____ __ __ __ 1350, 1429 

Government ___ -- --- --- __ _ --- ~- ---- -- ---- __ ____ __ _ 868 
Identity _______ ____ ___ ___ ___ ___ __ ____ ______ ___ _ 13, 1350, 1411 
Nat ure of business __ __ ____ ____ ___ ____ __ __ ____ __ _ 277,579, 1323 
Operations generally__ ____ _____ ___ ___ ___ __ ___ ___ ___ ____ 1429 
Organization and operation.__ ___ ______ __ ____ __ ___ __ __ 579, 888 
Personnel or staff___ ____ __ ______ __ __ ____ ___ __ ___ 680, 868, 1350 
Private business being educational, religious or research 

instit ution. _____ ___ ____ --- --- --- -__ __ ___ ___ ___ ___ __ _ 888 
Size and extent_ __ __ ______ _____________ __ ___ __ ___ __ ___ _ 1350 
Stock, product or service ____ ____ __ __ __________ ____ __ _ 230, 853 
Unique status or advantages_____ __ ___ ___ __ __ ________ ___ 868 
W clf~tre, patriotic and charitable organizations _ _ _ _ _ _ _ _ 1 631,, 167 4 

Competitors and their products_ ___ _____ ___ _________ ________ 1068 
Demand for or business opport unities in product_ _____ ___ ___ __ 680 
Earnings or profits __ ----- -- -- ---- -- -_-- - ___ ___ ___ ___ __ ___ ___ 1056 
Free goods ________ ____ - ___ - - - - ___ - __ __ ___ __ ___ __ ___ 532, 888, 1350 
Government standards or specifications________ _____ __ ___ __ ___ 1350 
Individual's special selection ___ __ ___ ___ __ _____ __ .:___________ 532 
Indorsements __ ____ ---- ___ - -- - -- --- --- -- --- ___ __ __ _____ ___ 1350 
Jobs and employment __ ___ __ ____ ___ __ _____ ___ __ ___ ___ __ __ 680, 868 
Offer or order conformance_ __ ____ _____ ____ ____ __ ___ __ ___ ___ 230 
Old or used product being new ____ ___ ____ ____ ____ ____ ___ ____ 570 
Prices __ _____ ____ __ _ --- --_---- - ---- __ ___ ___ ________ 532, 579, 888 

Coverage or extras______ _____ __ ________ ____ __ ___ ____ __ _ 1350 
Usual as i·educed or to be increased__ ____ _____ ____ __ __ ___ 1350 
Usual being special reduced _____ ___ ___ __ __ __ ____ ___ ___ _ 1429 

Sample, offer or order conformance ____ __ __ ___ 230, 540, 680, 888, 1350 
Scientific or other relevant facts __ ____ ____ ___ _____ ___ __ ___ 868, 1350 
Special or introductory offers_________ __ __ ___ __ ____ ____ ___ ___ 532 
Special offers, savings, discounts___ ___ _______ ___ ____ __ ____ ___ 1429 
S uccess, use or s tanding of product- - - --- --- - ---- --- -- ---- - -- 1350 
Terms and conditions- --- - ---- -- --- - - - -- -- - - --- -- -- --- - 1323, 1429 
Unique nature or advantages ___ ___ ___ __ __ ___ __ _____ __ __ __ __ 868 

Value .. - ---- ------ - - -- -- - - -- -- - - -------- -- --- -- - ----- -- - - 1350 
Misrepresenting prices : 

As to-
Combination sales ___ - - ---_ -- - ___ _ -_ __ ___ ___ __ _________ ___ _ 888 
Exaggerated, fictitious being regular__ _______ ____ ________ 1343, 1378 
Gua rantees against change_____ ____ ___ __ __________ ______ __ __ 294 
Regular being reduced ____ _____ __ ___ __ ___ __ __ ___ ___ ____ __ __ 203 
Retail being w holcsale. _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 294 
Usual being special reduced or to be increased_____ _____ ___ ___ _ 532, 

579,888, 1343,1350, 1429 
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Monopolize t rade, conspiring to. (See Combining, etc.) 
Motive of restrictive agreements as immaterial : effect on public alone of 

consequence--- ------------------- ----------------------------- - 898 
Names, fictitious, per mitting use of deceptive registered under New York 

law. (See Aiding, etc.) -- ---------- ___ ---_-_____ _____________ ____ 277 
National Poultry Im provement P lan, claiming connection with, falsely. 

(See Advertising, etc.; Claiming, etc.) _----- - ------------------- - -- - 853 
Nature of : 

Business, misrepresenting as to. (See Misrepresent.ing business, 
etc.; Misrepresent ing directly, etc.)___ __________________ 277, 579, 1323 

Product, misrepresen ting. as to. (See Adver tising, etc.; Misrepre­
senting business, etc.; Misrepresenting directly, elc.; Using m is-
leading, etc.) ___ __ ____ ____ ___ _________ !J3, 57!J, 705,769,828, 1137, 1329 

Navy : 
Misrepresenting as to-

I ndorsement.s or tests ___ ____ ___________ --------- 1445,11,50, 1458" 
Source of goods or standards conformance___________________ _ 235 

Neglecting, unfairly or deceptively, to make material disclosure: 
As to-

Composition of p roduct_ ______ ________ __ -------------- 1316,1667 
Rayon ____ ____ _______ __ _______ 724, 730, 736,742,748, 754, 1221 
Wool Products Labeling Act ___ ____________ _______ 570,759,764, 

863, 882, 907, 982, 995, 1001 , 1006, 1011, 1184, 1197, 1300, 1337 
Foreign product being domest.ic ___ ____ __ 34, 49, 59, 67, 75, 83, 93,104 
New-appearing product being old or used ____ _ . ___ 570, 791, 1277, 1581 
Safety ___ _____ ______ _______ __ __ 805,816,1476,1484,11,88, 1579,1603 

Scientific or other relevant facts-
" Army" or "Navy" goods___ _____ ___________ _________ __ 235 

Source or origin of product-
Place-

Foreign product being domestic __ 34, 49, 59, 67, 75, 83, 93, 104 
Japanese and Spanish _______________ _______ 11,68,1548 

Wool Products Labeling Act____ ____ __ ______ _______ _____ 759, 
764,863,882,907,982, 118~ 1197, 1300, 1337 

New: old or used product misrepresented as. (See Advertising, etc.; 
Misrepresenting directly, etc.; Neglecting, etc.) ___ _______ ___________ _ 570 

Nicotine content of cigarettes: in public interest to prevent resumption 
of discont.iuued misrepresentation as to_______________ ______ ________ 1393 

Non-disclosure of foreign origin: allegations of complaint as to, not sus-
tained ____________ _______ _________ __ _________ 34, 49, 59, 67, 75, 83, 93, 104 

Non-disclosure of potential danger: charge dismissed__________ _________ 1137 
Non-fattening qualities of product, misrepresent.ing as to. (See Adver-

tising, etc.) ____ _____ ___ _________ __ __ __________________ _________ _ 
Offer, failing t.o sell pursuant t.o. (See Advertising, etc.) ______________ _ 
Offer or order conformance. (See Advertising, etc.; Offering etc.) ____ __ _ 
Offering unfair, improper or deceptive inducements to purchase or deal: 
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Through representing or offering, falsely or misleadingly­
Earnings__ ____ __ ______ _____ ___ _____________________ ___ ___ 1056 
Free goods or service _______ _ 294,532,540,579,680,713,888,913, 1350 
Guarantees ___ _____ ________ _______________ _______ __ 291, 311, 1343 
Individual's special selection or situation __________ 532, 579, 888, 1350 
Job guarantee or employment ________ _____ __ ___ ____ __ 680,868, 1056 
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D ismissal of charge of false advertising of drug containing bromide 

(dissent)____ __ ____ ______ __ _________ ____ ______ ___ _______ ____ 1476 
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beads therefor_ _____________ ___ ____ ____________ __ _______ __ ___ 34 
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Fbdng uniform, concertedly. (See Combining, e tc.)__ __ _____ ______ _ 1115 
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Restorative qualities of product, misrepresenting as to. (See Advertising, 

etc.)- - ---- - ---- - - --- - - ---- ------ - - - --- - - -- - - - ------ - -- - -------- 1304 
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1878 INDEX 

D ECISIONS AND ORDERS 
Page 

Safety of product, misrepresenting as to. (See Advertising, etc.; Neglect-
ing,etc.) ___________ ________ ____ __ 187,769,805,816,1137,1304, 1348.1393 

Sales representatives, possible status as independent contractors, as not 
absolving respondents under circumstances______ _____ ________ ___ ____ 1429 

Sample of product, misrepresenting conformance to. (See Advertising, 
etc.; Offering deceptive, etc.) __ __ __ ____ _____ _____ __ 540,888,913,1056, 1350 

Sanitary qualities of competitors' products, misrepresenting as to. (See 
Advertising, etc.; D isparaging, etc.) _____________________________ __ _ 

Scientific or relevant facts, misrepresenting as to. (See Advertising, etc.; 
Disparaging, etc.; Misrepresenting direcLly, etc.; Offering unfair, etc.; 

966 

Securing agents, etc.) _- _____ _ - - --- -- ---- ______ -----------_____ ___ 247, 
311 ,526,664,680, 705,816,868,966,1137, 1298, 1350, 1393 

Seals of approval or merit: issued by "test laboratory" without investigation_ 1234 
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InsecticidaL _--- - ---- - - --- - -- _____ ___ _ 1701 (8037), 1736 (8131) 
Medicinal, therapeutic, remedial and healthfuL _______ ___ _ 1694, 

1699 (8034) , 1702 (8041, 8042), 1703 (8043, 8044), 1704 (8045, 
8046, 8047),· 1705 (8048, 8049), 1707 (8055), 1708 (8057), 1711 
(8065), 1715 (8076), 1716 (8078), 1717 (8081 ) . 1721 (8094), 1726 
(8106, 8107), 1735 (8129) , 1736 (8132), 1738 (8137), 1739 
(8139), 1740 (8141), 1743 (8149). 
Animals ____ __ _____ ___ ____ ____ ___ 1716 (8078), 1740 (8141) 
CatLJe __ ___ - ____ ------- _____ _________________ 1717 (8083) 

Nutrit ive _________ ______ ____ ______ ___ ---- ___ _____ 1700 (8035) 
Odorless ___ ____ ____ _________ __ ___________________ 1717 (8081) 

Preserving ____ ______ ___ __ 1687, 1724 (8100) , (8001), 1730 (8117) 
Preventive___ __________ _ 1694, 1702 (8042), 1703 (8013), 1707 

(8055), 1708 (8057), 1717 (8083), 1719 (8089) , 1730 (8115) 
Reducing ___ -- - __ ----- _--------- --- - _____________ 1735 (8129) 
Rejuvenating _____ _ ---_--- - --- __ - - -- _ 1699 (8034), 1738 (8137) 
Renewing, restoring_ __ ___ _____________ ___ ______________ 1687, 

1724 (8101), 1731 (8120), 1737 (8135) 
Rodenticida!__ ______ ______________ _ 1713 (8069), 1741 (8 142) 

Waterproof_ - _--- - ----------- -- --------_________ 1706 (8051) , 
1711 (8063), 1714 (8072), 1725 (8105), 1733 (8123) 

Quality of product ___ _____ ____ __ ___________ 1714 (8110), 1731 (8118) 

R esult.s ________ ---- ---- - - - - -- - ----- ---- -- _- __ ------- _ 1708 (8056) , 
1711 (8063)' 1718 (8085)' 1727, 1730 (8117) 

Safety of product________ _____________ _________ ___________ _ 1694, 
1697, 1701 (8037) , 1702 (8042), 1703 (8043, 8044), 1704 (8045, 
8046, 8047), 1705 (8048, 8049), 1710 (8062), 1713 (8069), 1717 
(8082), 1720 (8090), 1724 (8102) , 1725 (8103, 8104), 1728 (8113), 
1732 (8121), 1736 (8131), 1741 (8142) , 1742 (8146, 8147), 

1743 (8150). 
Sample conformance ____ _________ ____ ___ ______________ 1701 (8038) 
Scientific and relevant facts ___ ___ _____ __ _____ _____ 1694, 1720 (8091) , 

1722 (8096), 1727, 1732, 1734 (8125) , 1739 (8138, 8139), 
1743 (8149) 

Si~e ______________ - - - - - - ----- - - ---- -- _- ___ 1693 (3661), 1713 (8070) 
Source _____________ __ __ ___ _______ _________ _________ _ 1739 (8138) 

Government--
"War surplus" __ _____________ ________________ 1706 (8052) 

Maker___ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 1 '1'08 (8059) 



1884 INDEX 

STIPULATIONS 
Page 

Advertising falsely or misleadingly-Continued 
As to-Continued 

Source-Continued 
P lace __ ___ _____ __ ___ __ __ _____ ____ ____ 1698 (8030), 1730 (8116) 

Foreign ___ _______ __ __ _ 1701 (8039), 1708 (8058), 1735 (8127) 
Special, introductory offers ____ ___________ __ ___ ___ _____ 1733 (8124) 
Success, use, etc ____ __ ___ __ ___ ______ ______ 1723 (8098), 1739 (8138) 
Tests ___ ___ _____ __ _______________ 1710, 1732 (8122), 1743 (8148) 

Columbia UniversitY---- ------ ----- -- -- -- --------- 1737 (8135) 
Understandings_---- ----- - -- --_- - ------ - -------_ ____ 1733 (8124) 
Unique nature------- -- -- --- - --- ------- - --- - --- -- -- - -- 1687, 1693 

(3498), 1694, 1700 (8035), 1702 (8040), 1705 (8050), 1710 (8062) 
Value __ ______ - - -- -- ------ ---- - ------ __ - --- - ___ ____ __ 1733 (8124) 

Assuming or using misleading trade or corporate name: 
As to-

Dealer being-
Manufacturer __ __ ___ ___ _ 1720 (8092), 1730 (8116), 1742 (814fi) 
Operator of milL _______ ______ ___ ___ _________ __ ___ 1742 (8145) 

Govemment liccnse--
Bm·eau of I ndian Affairs ______ __ ____ ____ ______ _____ 1708 (8059) 

Location ___ - - - - - - ---------- - --------- - --- ------- --- - 1708 (8059) 
Nature of business ______ ______ __ 1708 (8059), 1734 (8126), 1741 (8143) 
Private business being-

Guild _________ ___ _____ ______ ____ __ _______ ___ __ · - 1741 (8143) 

Source of product-
Place--

Foreign ____ ____ ____ __ __ _ --- ___ _____ - - ------ - 1701 (8039) 
Claiming or using indorsements or testimonials falsely or misleadingly: 

As to or from­
Government-

Federal Trade Commission __ _____ ____ __ ___ ___ __ ___ 1728 (8113) 
Medical profession___ __ ____ ___ ______________ ________ _______ 1694 
U. S. Government-

Intersta te Commerce Commission ___ __ ____ ______ ___ 1723 (8098) 

U.S. NavY------ --- -- -- ---- - ---- --- - --- ----------- - - 1716 (8080) 
Users, generally __ _______ _______ ___ ___ _______ ___ __ ____ 1733 (8123) 

Delaying or withholding corrections, adjustments, returns or action owed­
Through-

RetainiPg payments for goods not promptly deliverable ___ 1711 (8064) 
Substitu t.ing credit memc.randa for prompt cash refunds __ 1711 (8064) 

Disparaging or misrepresenting competitors or thdr products : 
Products: 

Government supervisiou, tests__ ___ ___ _________ ___ __ ___ 1693 (3498) 
Qualities-

Medicinal__ ___ _________ _______ __ ________ __ __ ___ ___ ___ 1694 
Preserving____ ___ ___ ___ __ ___ ___ ___ ______ _________ _____ 1687 
Safety ____ ___ _______________ __ __ 1687, 1720 (8091), 1722 (8096) 

F urnishing means or instrumentalities of misrepresentation and deception: 
Through-

Supplying deceptive skip-tracer material_ _______________ 1734 (8126) 

l 
I 
1 
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Misbranding or mislabeling: 
As to-

Composition of product-
"Goldtone" ___ __ ---- ---- _ -- --- - _ -- -- ___ _____ _____ 1714 (8073) 
Rayon __ ___ -- ____ --- - -- ____ - ___ ----___ __ ____ __ __ 1738 (8136) 

Wool products- - --- --- --- ---- -- ------ --- --- ---- -- 1721 (8093) 
Domestic products being imported ____ ___ __ ________ ____ _ 1735 (8127) 

Guarantees ____ ---- ----- ------- ---- --- ----- - -- -- - - ___ 1714 (8071) 
Nature _- ----- ------------ -- ---- - -------- 1723 (8099), 1731 (8120) 
Size _____ ____ ---------------- ---- ---- - --------- --- -_ 1693 (3661) 
Source-

Government ________ __ ---- - ------- ___ ___ __ ____ ___ 1709 (8061) 
Maker ________ ____________ _________ ________ ___ __ 1709 (8060) 

Place-
Foreign _____ __ - _- __ - --- ---- __ __ -_ 1708 (8058), 1735 (8127) 

Wool products _________ ___ _____ __ ________ ________ 1721 (8093) 

Misrepresenting business status, advantages or connections: 
As to-

Dealer being-
Manufacturer __ ______ 1720 (8092), 1730 (8116, 8117) , 1742 (8145) 
Operator of milL --------- ------- ------ - - -------- - 1742 (8145) 
Producer __________ - -- - - - -- - - -- _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 1698 (8030) 

Government license-
Bureau of Indian Affairs _________ __ _______________ 1708 (8059) 

Location __ ____ ___ ______ _ ---- -- __ --- __ ______ __ ____ ___ 1708 (8059) 
Nature of business _____________ 1708 (8059) , 1734 (8126), 1741 (8143) 
Private business being-

Guild __ _____ ______ ----------_------ ____ _________ 1741 (81'13) 
Misrepresenting directly or orally by self or representatives: 

As to-
Business status-

Nature of business ____ ______ __ ____ ______ __________ 1734 (8126) 

Misrepresenting prices: 
As to-

Exaggerated, fictit ious being regular ______ __ _ 1706 (8052), 1712 (8067) 
Retail being wholesale __ _______ ____ ___ ________________ 1728 (8112) 

Neglecting, unfairly or deceptively, to make material disclosure: 
As to-

Composition ___ __ ___ _____ ______ ---___ __ _____ __ __ ____ _ 1731 (8120) 
Rayon __ ____ _____ ______ _______ ___ ___ ______ ___ ___ 1720 (8092) 
Wool products ____ __________ _____ ________ __ ___ ___ 1721 (8093) 

New-appearing product being old-
Government publication____ _____ ____ __ __________ ___ ____ 1729 

Qualities-
Preventive, protective ____ __ __ __ __ ___ ____ _______ , _ 1732 (8122) 

SafetY-- ------ - --- -- --- ------------ - 1694, 1698 (8032), 1715 (8077), 
1724 (8102), 1725 (8103, 8104), 1742 (8146, 8147), 174.3 (8150) 

Servicing ___ ____ ---------- --- ---- - - - ---------- __ ___ __ 1726 (81(}8) 
Source-

Government surplus ___ ___ __ ____ ____ ____ ___ __ 1709 (8060, 8061) 
Wool products ____ ___ _____ ___ ____ ______ _____ ___ __ 1721 (8093) 
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Offering deceptive inducements to purchase: 
As to-

Ea~nings __________ __ _______ ___ ___ _______ _ 1735 (8129), 1739 (8138) 
Guarantees __________ __ _____ ___ 1714 (8071), 1726 (8108), 1733 (8124) 
Sample- conformance ___ __ - ___ _____ ___________________ 1701 (8038) 
Special introductory offers __ ____ ____ __ ____ __ ______ _____ 1733 (8124) 
Undertakings ____ ___ ___ --------- _______ __ _______ _____ 1733 (8124) 

Unfair methods of competition, etc. , condemned in t his volume. See­
AdvcTt ising falsely or misleadingly. 
Assumiug or using misleading t rade or corporate name. 
Claiming or us ing indorsements or testimonials falsely or misleadingly. 
D elaying or withholding corrections, adjustments, returns or action 

owed. 
Disparaging or misrepresent ing competitors or their products. 
Furnishing means or ins trumentalit ies of misrepresentation and de-

ception. 
M isbranding or mislabeling. 
Misrepresenting business status, advantages or connections. 
Misrepresenting directly or orally by self or representaLives. 
Misrepresenting prices. 
Neglecting, unfa irly or deceptively, to make materia l disclosure. 
Offer ing deceptive inducements to purchase. 
Using m isleading product name or title. 
Using or selling lottery schemes or devices in merchandising. 

Using misleading product name or t iUe: 
As to-

Composition ___ ___ ___ ________ _ 1698 (8031), 1720 (8092) , 1728 (8110) 
Gold Lone _______________ ________ ______ ___________ 1714 (8073) 
Rayon __________ ____________ ______ ____ ___ _______ 1738 (8 136) 

Domestic product being imported__ _________________ ___ 1735 (8127) 
Nature of product ____ 1688, 1691, 1698 (8031), 1723(8099) , 1731 (8120) 
Qualities, proper ties, or results of product-

Durability _----- -- -------- 1720 (8090), 1723 (8007), 1737 (8134) 
Water or moisture proof__ ______ _____ __ __ ____ ____ __ 1725 (8105) 

Quality ______ ___ ________ __ ___ __ _ -- ·~ - ___ ___ ___________ 1728 (8110) 

Source-
Government ____ __ _____ __ ____ __ _______ ___ ___ _____ 1709 (8061) 
Maker_ ___ _____ ___ ____ ___ _______________________ 170[) (8061) 
Place ___ __ _____ ______ ___ ____ ___ ___ ____ ______ ____ 16!.l8 (8030) 

Foreign _______________ 1701 (8039), 1708 (8058), 1735 (8127) 
Using n selling lottery schemes or devices in merchandising _________ ___ 1714 

(807 4)' 1715 (8075) 
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