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PUEFACE.

This, th~ fourth volume of the Commission's decisions, covers the
period from .July 1, 1921, to May 21, 1922, inclusive. It will be
observed that the plan of issuing one volume for each fiscal year,
which was followed in the Jmblication of the second and third volumes, has been discontinue . It is believed that the publication in
the future of a volume of decisions as often as their number and
hulk require, without reference to calendar dates, will Le preferable.
It will also Le noted that the annotations to the acts from which
the Commission derives its powers, which were included in volumes
2 and 3, have been dispensed with. This is due to the fact that the
Commission has recently published an index-digest of the three first
volumes of its decisions, containing annotations of Federal cases to
April 30, 1922.
This volume has been prepared and edited by Richard S. Ely, of
the Commission's staff.
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FEDERAL TRADE COMMISSION
tl.

ROYAL BAKING POWDER COMPANY.
COMPLAINT IN THE lfATTER OF THE ALLEGED VIOLATION OF SECTION II
OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26 1 1914.

Docket 539-July 2, 1021.
SYLLABUS.

Where a concern exclusively engaged In the manufacture and sale of cream of
tartar baking powders, under the well-known trade-mark and name (among
others) of "Dr. Price's Cream Baking Powder," long and extensively advertised and alleged (1) that it used only cream of tartar in its product,
(2) that cream of tartar was the only wholesome acid ingredient available
for the manufacture of baking powder, (3) that phosphate and alum for
that purpose were unwholesome and Injurious to the health, and ( 4) that
no cream of tartar baking powder contained phosphate and no phosphate
baking powder contained cream of tartar, whereby it was enabled to sell
large quantities of Its cream of tartar baking powder in competition with
the cheaper phosphate and alum baking powders; and thereafter,
(a) With the intent and effect of deceiving the public, labeled a phosphate
Powder, which it. commenced to manufacture and which it called "Dr.
Price's 'Cream' Baking Powder," with labels substantially similar to those
of tts "Dr. Price's Cream Baking Powder," and sold the same in containers expressly made to resemble those in which it had theretofore sold
its aforesaid cream of tartar brand;
(b) Extensively and elaborately advertised a reduction in "DR. PRICE'S
Baking Powder," using such statements ns "Low Cost Shakes Hands with
High Quality In DR. PRICEYS Baking Powder. Now reduced to about
one-half of the former cost * * • Does not Contain Alum • • •
Always Wholesome. A name famous for sixty years is your Guarantee,"
emphasizing the much lower price of the new powder, but falling In most
instances to disclose prominently or at all the change 1n ingredient from
crf'am of tartar to phosphate; with the tendency thereby to mislead the
PUblic into mistaking the new product for the original Dr. Price's Baking
Powder, and wlth the result, at the expense of competitive products, that
sales Of the new phosphate powder greatly exceeded former sales of the
cream of tartar brand ;
All with a tendency unfairly to hinder competing manufacturers of cream of
tartar, and of phosphate, powders:
Held, That such mislabeling and such false and misleading advertising, under
the circumstances set forth, constituted unfair methods of competition.

COMPLAINT.

T~e .Federal Trade Commission, having reason to believe from a
prehmmary investigation made by it, that the Royal Baking Pow4F.T.O.

1

2

FEDERAL TltADE COMMISSION DECISIONS.
Complaint.

4F.T.C.

der Co., hereinafter referred to as the respondent, has been and is
using unfair methods of competition in interstate commerc~ in violation of the provisions of section 5 of an act of Congress approved
September 26, 1914, entitled "An act to create a Federal Trade Commission, to define its powers and duties, and for other purposes,"
and it appearing that a proceeding by it in respect thereof would
be to the interest of the public, issues this complaint, stating its
charges in that respect on information and belief as follows :
P ARAGil.APII 1. That the respondent, the Royal Baking Powder Co.,
is a corporation organized under the laws· of New Jersey in 1899,
and was a consolidation of four preexisting corporations, one of
which was Price Baking Powder Co.; that its constituent companies
before its organization and the respondent since its organization
were and has been and still is engaged in manufacturing and selling, in interstate commerce, and in competition with many other
concerns similarly engaged, baking powders not only under its
own name but in the names of its constituent companies and particularly the Price Baking Powder Co. It has for many years asserted, advertised, and emphasized the fact that its baking powders
contained for their necessary acid ingredient cream of tartar, or
tartaric acid, a fruit product, represented as ruade of grapes, of
high food value, pure, safe, and healthful; that the baking powders
of its competitors contained as their necessary acid ingredient alum
or phosphate, and that these ingredients rendered such powders
unhealthful, impure, deleterious, and dangerous to their users and
·consumers. It and its predecessor and constituent, the Price Baking Powder Co., have spent large sums in advertising their products along these lines and built up a large trade and valuable good
will for their cream of tartar baking powders, and especially for
"Dr. Price's Cream Baking Powder," under and by that trademark and name, as of particular excellence and high quality. It put
up these powders in cans under distinctive designs, brands, and
labels, and a registered trade-mark as "Dr. Price's Cream Baking
Powder," with printed directions for use and the statement that
they do not contain ammonia, lime, or alum, and the formula. "pure
grape cream of tartar, tartaric acid (from grapes), bi-carbonate
soda and corn starch." It had a wide and large sale of these powders at standard retail prices of 40 to 50 cents per can of 12 ounces,
and other sizes in like proportions, while its competitors' powders,
so much denounced by it as cheaper, inferior, unwholesome, etc.,
sold at much less prices.
PAR. 2. That the respondent, the Royal Baking Powder Co., in
1910, with the intent and effect of unfairly competing and interfering
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with and restraining its competitors' business and promoting the sales
)f its own products, compounded and manufactured baking powders
in which it substituted for cream of tartar, or tartaric acid, formerly
11sed and so much advertised, phosphate, a much cheaper ingredient,
1nd put the same on the market in lieu of and under the trade name
md trade-mark of Dr. Price's Cream Baking Powder at about oneilalf the price formerly prevailing for said Dr. Price's Cream Baking
Powder. It put up and sold said powders in containers similar to
those formerly used for Dr. Price's Cream Baking Powder under the
mme designs, brands, labels, and trade name and mark, with a stamp
:m the reverse side of the container to this effect: "A pure phosphate
powder. This powder is composed of the following ingredients and
o.one other: carbonate of soda, phosphate, corn starch." It continued
for some time the sale of these substitute powders under those old
iesigns, labels, brands, and trade name and mark, and then substituted gradually a new label on its containers of similar dress, design,
md color, and containing substantially the same devices, directions,
:md matters of the old labels, using the same trade mark and name,
·'Dr. Price's Cream Baking Powder," "registered U. S. Patent
Office," to which was added at the foot" A pure phosphate powder,
o.ew label," and substituting on the reverse of the container as
the formula of these powders the substance of the stamp hereinbefore
1uoted, thus in substance and in fact misbranding and confusing these
o.ew or substitute phosphate powders for and with the former well!{nown and well-established Dr. Price's Cream Baking Powders.
PAR. 3. That respondent, the Royal Baking Powder Co., in connection with the sale of these new or substituted phosphate baking powiers, entered upon and conducted and continues a general campaign
).f false and misleading advertising of the same by means of advertisements inserted in public newspapers and periodicals, by billboards, circulars, posters, handbills, and in various other forms, to
promote the sales and distribution of these new or substitute phosphate powders as and for and in the name of said Dr. Price's Cream
Baking Powders to this effect: The price of Dr. Price's Baking Powier has been reduced nearly one-half the former price; Dr. Price's
Baking Powder, a name famous for 60 years, is a guarantee of quallty; millions of women know Dr. Price's Baking Powder, the name
flas be~n a household word for 60 years; there is no longer any excuse •
for usmg a doubtful baking powder because it is cheap; new prices,
25 cent~ for 12 ounces, 15 cents for 6 ounces, 10 cents for 4 ounces,
full Weight cans, the price is right; Dr. Price's Baking Powder is now
sold for 25 cents for a full weiO'ht 12 ounce can instead of 50 cents as
for~er]y; Dr. Price's Baking"' Powder contains no alum, leaves no
lll213°--23--VOL4----2
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bitter taste, always wholesome; and much more to the same and similar effect. These prices so advertised, although about half the former
prices of Dr. Price's Cream Baking Powder (genuine), were still
much in excess of the current and reasonable prices of phosphate
baking powders such as the respondent was in fact under these advertisements selling as a substitute for and in lieu of Dr. Price's Cream
Baking Powders. Thus respondent is injuring and restraining the
business of its competitors and deceiving and misleading purchasers
and consumers.
REPORT, FINDIN@S AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an act of Congress approved September 26, 1914, the Federal Trade Commission issued and served
a complaint upon the respondent, Royal Baking Powder Co., charging it with the use of unfair methods of competition in commerce
in violation of the provisions of said act.
The respondent having entered its appearance by its attorney,
and filed its answer herein, hearings were had and evidence was
thereupon introduced in support of the allegations of said complaint and on behalf of the respondent, Royal Baking Powder Co.,
before Mr. Byron L. Shinn and Mr. Baldwin B. Bane, examiners of
the Federal Trade Commission, theretofore duly appointed.
And thereupon this proceeding came on for final hearing, and
the Commission having heard the argument of counsel and duly
considered the record, and being now fully advised in the premises,
makes this its findings as to the facts and conclusions: .
FINDINGS AS TO THE FACTS,

PARAGRAPH 1. The respondent, Royal Baking Powder Co., is a
corporation organized under the laws of the State of New Jersey in
the year 1899, and has been continuously since its organization and
now is engaged in the manufacture of baking powders and in the
sale and shipment thereof throughout the various States of the
United States and to foreign countries, in competition with many
other partnerships and corporations similarly engaged.
PAR. 2. In said year, 1899, the respondent acquired by purchase
the entire capital stock of three other corporations then and theretofore engaged in the manufacture of baking powders and in the sale
thereof among the various States of the United States, to wit,
Price Baking Powder Co., Cleveland Baking Powder Co., and a
former corporation also known as Royal Baking Powder Co.

ROYAL BAKING POWDER CO.

5

Findings.

PAR. 3. The baking powder manufactured by Price Baking PowJer Co. was known as "Dr. Price's Cream Baking Powder"; that
nanufactured by Cleveland Baking Powder Co. was known as
' Cleveland's Superior Baking Powder"; and that manufactured by
~he former Royal Baking Powder Co. was known as " Royal Baking
Powder "; and after the acquisition of the stock of said three corpo:ations by respondent as aforesaid, the manufacture and sale of said
~hree brands of baking powder was continued by respondent.
"!!An. 4. From 1899 to 1917 the respondent manufactured and sold
;aid "Dr. Price's Cream Dakin..., Powder" under the name of said
Price Baking Powder Co., but 'in 1917 respondent acquired all the
?roperty and assets of said Price Baking Powder Co. and theretiter continued, up to September, 1919, the manufacture and sale
1f said baking powder under its own name.
PAR. 5. Baking powder consists of ( 1) a carbonate, usually bicar)Onate of soda, mixed with (2) an acid ingredient capable of reactng with the alkalina carbonate, when moistened, and setting free
~arbonic acid gas, which gas raises the dough, and (3) a filler,
lsually flour or cornstarch, which tends to prevent any premature
~eaction caused by the moisture in the air.
. PAn. 6. Baking powders are known and distinguished by the pub.Ic, the trade, and the United States Government according to their
~esp~ctive acid ingredients, and those having for such acid in~rechent cream of tartar or tartaric acid are known as " Cream of
;artar " baking powders; those having phosphate for their acid
ng~edient are known as " Phosphate" baking powders; and those
laVIng any compound of aluminum for their acid ingredient are
mown as "Alum" baking powders. Baking powders containing
)oth compounds of aluminum and phosphate are sometimes referred
:o as "Alum-phosphate" baking powders.
PAR. 7. The three brands of baking powder 'mentioned in para~raph 3, which were acquired by respondent in 1899, as aforesaid,
were ~11 cream of tartar baking powders, having for their acid
ngredtent cream of tartar, or tartaric acid, a condensed form of
~ream of tartar, and this respondent had never, prior to September,
L919, nor had any of its predecessors, manufactured any baking
lowder other than " Cream of tartar" powders.
PAn. 8. The baking powder known as "Dr. Price's Cream Baking Powd.er" was originated in or about the year 18!>3 by Dr. Vincent
~· Price, a physician, and was manufactured by him, and by various
Irm~ of which he was a member, up to the year 1884-, when the Price
rlakmg Powder Co., an Illinois corporation, acquired the business
md continued the manufacture and sale of said baking powder
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until said business was taken over by the respondent herein, as aforesaid, and during aU of said time and until September, 1919, said
baking powder was a cream of tartar baking powder, and was advertised and sold exclusively as such. Dr. Price ceased to have any
interest in or connection with the manufacture of said baking powder in 1891 and has since died. Said Dr. Price never manufactured
a phosphate baking powder.
PAR. 9. For a period of over 60 years prior to September, 1919,
said "Dr. Price's Cream Baking I>owder" had been marketed and advertised exclusively as a cream of tartar baking powder, and for at
least 35 years (1884-1919) the respondent and its predecessor, Price
Baking Powd{!r Co., had carried on an extensive advertising campaign, throughout 22 States in the middle and western sections of the
country, where said baking powder was sold, to establish in the minds
of consumers the superiority, especially from the point of view of
healthfulness, of its .cream of tartar baking powder, and the inferiority of the baking powders manufactured and sold by competitors and containing phosphate or alum, or both, as their acid ingredients, which competing powders were represented by respondent
to be unwholesome and deleterious.
PAR.10. Through circulars, pamphlets, cook books, newspapers,
and other forms of advertising, respondent for many years prior to
September, 1919, made a practice of warning the purchasing public
against the use of phosphate baking powders, and asserted that
cream of tartar was the only acid ingredient which should be
used in baking powder. It emphasized the wholesomeness and food
value of cream of tartar and maintained that phosphate was un- ·
wholesome and dangerous as an ingredient, was produced either by
dissolving bones in oil of vitriol, or from rocks formed by the action
of the excreta of birds and animals on limestone. It referred to
phosphate as "bone-acid" or "lime phosphate," and alleged that it
was of purely mineral origin, left objectionable mineral residues
in the food, and many other statements to the same or similar effect.
Respondent further asserted that it had never manufactured any
but exclusively cream of tartar powders, that no cream of tartar
baking powder ever contained phosphate, and that no phosphate
powder ever contained cream of tartar.
PAR. 11. By means of such advertising respondent was able to sell
large quantities of its cream of tartar baking powder, under the name
"Dr. Price's Cream Baking Powder," in competition with phosphate
baking powders and alum baking powders selling for about onehalf and one-fourth, respectively, of the selling price of respondent's
said cream of tartar baking powder.
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PAR, 12. Prior to the year 1915, following a difference of opinion
among physiologists as to the healthfulness of inorganic phosphate
in food products, a Dr. Marshall published an article in the Journal
of the American Medical Association which convinced the chief
~he~ist of respondent that inorganic phosphate was entirely unobJectionable as a baking powder ingredient. Respondent continued
up to May 28, 1919, to publish and circulate disparaging advertisements concerning baking powders containing such phosphate.
PAR. 13. At the same time that it was warning the public against
the use of phosphate baking powders and claiming that cream of
tartar was the only healthftll acid ingredient, respondent was engaged in manufacturing and selling in Canada, through a company
~ontrolled by it, a phosphate baking powder known as "Magic BakIng Powder"; and contemporaneously with its campaign of disparagement of phosphate baking powders, also owned 49 per cent
of the capital stock of the Provident Chemical Works of St. Louis,
Mo., a corporation engaged in the manufacture of phosphate for
use in baking powders and in selling the same to manufacturers of
phosphate baking powders, being sold in competition with respondent.
PAR. 14. In or about the mo.nth of July, 1919, because of the
scarcity and increased cost of cream of tartar, respondent determined
to change Dr. Price's Cream Baking Powder, which had been wellknown for 60 years as a cream of tartar baking powder, to a phosphate powder, and to conserve the available supply of cream of
tartar for its other brands. Cream of tartar had increased in price
Until at that time it cost more than five times as much as phosphate.
PAn. 15. Respondent put this new phosphate powder on the market at 25 cents per can of 12 ounces, under the long-established and
well-known Dr. Price label, and so announced in a circular letter
to the grocery trade, stating that the new goods should have a very
large sale. Respondent estimated that it would have to sell three
and one-half times as many pounds of the phosphate powder at the
above-mentioned price in order to make the same profit which it
had .Previously made on the cream of tartar powder at 60 cents a
pound.
PAR. 16. In a "News Item for Trade Papers" respondent asserted that in view of the high cost and scarcity of cream of
ta~ar, the growing demand for a pure baking powder at a lower
P~lce, and recent scientific developments in phosphate which permitted the manufacture of a pure high-grade phosphate baking
powder containing no deleterious or objectionable suostances at a
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very much lower price, it had decided to change its well-known
Dr. Price brand from a cream of tartar powder to a straight phosphate baking powder to be sold at approximately one-half its
former price after November 1, 1919.
PAR. 17. After some alterations in its Chicago factory, respondent
began the manufacture of said phosphate powder, about September
15, 1919, and put the same on the market about the middle of November, 1919, in the States of Illinois, 'Visconsin, Missouri, and part
of Kansas. The label on the new goods was the same as had been
previously used on the cream of tartar powder, except that a small
circular" World's Fair Award" sticker was omitted from the front
panel and a clause headed "A Pure Phosphate Powder" was printed
in red diagonally across the back panel, giving the new ingredients,
"Bi-Carbonate of Soda, Phosphate, Cornstarch." There was retained on this label the declaration in heavy black type, more conspicuous than the red overprint, that the powder contained "Pure
Grape Cream of Tartar, Tartaric Acid." The first lot of these
so-called "overprint" labels (Exhibit 30) 1 was made by printing
the "phosphate clause" on the old Dr. Price labels still in stock,
but early in August, 1919, respondent placed an order for the printing of 1,600,000 of the old form cream of tartar labels on the back
of which it ordered that this "phosphate clause" should be added.
Altogether some 6,000,000 of this variety of labels were used in the
States named above in which the new product was first offered for
sale to the wholesale trade.
PAR.18. On August 9, 1919, respondent had ordered from its
printer 18,000,000 of the labels which it intended to use as the
regular or permanent label for this new phosphate baking powder.
These labels were to be delivered not later than October 15, 1919.
Later the printer informed respondent that it would take 16 weeks,
due to conditions in the printing and paper industries, to print
these new labels.
·
PAR.19. All of the distinctive features of the old cream of tartar
labels were retained on these new labels, including the name "Dr.
Price's," which had been advertised for many years as denoting
exclusively a cream of tartar powder and not a phosphate powder,
made from burned bones treated with oil of vitriol, etc., as aforesaid. Quotation marks were plae{\d around the word "Cream,"
registered as a trade-mark by respondent, and the design of a
cornucopia containing clusters of grapes was modified by changing
the grapes to flowers, but retaining the general contour. At the
bottom of the front panel the legend "Perfectly Pure" was replaced by the words "A Pure, Phosphate Powder" in the same
& Not
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size of type, " Standard for 60 Years" became "Makers for 60
Years," and various other minor changes were made.
P~R: 20. These new permanent labels (of which Commission's
Exhibit 311 is a sample) were so like the labels previously used by
resp?n.dent on the cream of tartar powder (of which Commission's
Exhibit 1 1 is a sample), in arrangement of lettering and design, in
coloration and general appearance, as to cause the one to be mistaken for the other and to confuse and mislead purchasers familiar
with the former product as to the character of the contents of the
new .cans. In its efforts to avoid, as far as possible, any striking
modification of the general appearance of the containers, respondent
caused the bottoms of the new cans to be forced up to make allowance
for the smaller bulk of the phosphate goods. Respondent's president regarded any change in the general appearance or coloration
of the label as inadvisable.
PAR. 21. On October 4, 1919, and before any goods had been put
out under the new label, the Illinois food authorities questioned the
use by respondent of the so-called "overprint " label on the phosp~ate powder, but, after conferences, the use of this label was permitted in that State, with the understanding that it should be discontinued as soon as new labels could be obtained. Respondent sent
blue prints of the new labels to the food authorities of Illinois and
ord~red the printing suspended until their objections could be
straightened out. On November 3, 1919, respondent finally directed
the printer to proceed with printing the new labels, and deliveries
thereof were begun on or about December 12, 1919, at which time
the "overprint" label was discontinued, and all shipments of goods
were thereafter made under this label throughout the 22 Middle
Western States in which "Dr. Price's Baking Powder" had been
sold. In January, 1920, the Illinois food officials ruled that the
'.'new." label was illegal, but respondent secured a temporary inJU~cbon in the district court at Chicago which prevented further
action by the said food authorities.
PAR. 22. Proceedings were instituted or objections raised to the
use of the "overprint" label or "new" label, or both, on the new
Phosphate powder in the following States: Arkansas, Montana,
Wyoming, Colorado, Minnesota, South Dakota, Kansas, Idaho,
Louisiana, Texas, and Tennessee. In Arkansas, Montana, and South
Dakota, where respondent secured injunctions against the local food
authorities in the Federal courts, these courts in every case decided
that the so-called " new " labels constituted misbranding under the
1

Not Printed.

-10

FEDERAL TRAbE COMMISSION DECISIONS.

Findings.

4F.T.C.

various States' statutes, and the ruling of the district judge in the
Arkansas case was affirmed by the Circuit Court of Appeals for the
Eighth Circuit. In many of the other States mentioned respondent
bas enjoined the State officials from interfering with its sales under
the "new" label, or the officials have voluntarily withheld prosecutions pending decision of the question by the courts. Respondent
was also cited by the Federal food authorities for the purpose of
inquiring into the legality, first, of the "overprint" label and subsequently of the "new " label. An informal conference or hearing
was held in "\Vashington on December 9, 1919, before the Assistant
Chief of the Dureau of Chemistry of the United States Department
of Agriculture. As a result the order of the assistant chief directing
withdrawal of the label was countermanded on respondent's agreeing
to discontinue shipment of any further cans bearing the" overprint"
label after December 12, 1919. The United States Department of
Agriculture never passed upon the legality of the new label; because that question, as well as the question of the propriety of respondent's advertising, was then the subject of an investigation by
this Commission.
PAR. 23. The new phosphate powder was introduced first in the
States of Dlinois, Wisconsin, Missouri, and a portion of Kansas in
November, 1919, and at the same time respondent began an advertising campaign in newspapers, trade journals, and on billboards,
window posters, card displays, motion-picture films, etc. In all of
these advertisements the fact that the new powder was to be offered
to the public at about one-half of the former price was given emphasis. In some instances the advertisements failed to make any
mention whatever of the change from cream of tartar to phosphate
as the acid ingredient. In other instances a reference was made in
the body of the advertisement to the use of "new methods of production with pure phosphate." No mention of phosphate appeared
in the headings of any of the advertisements prior to the beginning
of this proceeding (February 4, 1920), except that three of the advertisements, known as "Series D," bore the caption "The 'Cream'
of Phosphate Daking Powders." These were published in the Chicago papers in January, 1920. These advertisements were not published outside of Chicago until March, 1920, and were followed by
':Series F and G," in which the mention of phosphate was again
relegated to the body of the advertisements. A few advertisements
in trade papers and small dailies and weeklies stating that phosphate was used instead of cream of tartar were published in
March, 1920.
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J>AR. 24. The following are examples of respondent's advertisements of .the new powder which contained no mention of phosphate:
"Low cost Shakes Hands with
Hi~h Quality in
D~. PRICE'S
Baking Powder
.
Now reduced to about one-half of
the former cost.
I-Iere are the new Prices :
25¢ for 12 oz.
15¢ for 6 oz.
10¢ for 4 oz .
. Full weight Cans.
The price is Right
Does not Contain Alum-Leaves No
Bitter TasteAlways Wholesome
A name famous for 60 years is your Guarantee."
"What One Neighbor
Told Another
' Have you heard the good news~
The price of Dr. Price's Baking Powder
has been reduced nearly one-half. When
the grocer told me, I just threw away
that alum mixture I have been using, and
ordered a can of
DR. PRICE'S
Baking Powder
A name famous for 60 years is a guarantee of
quality,'" etc.
"Don't Increase
The High Cost of Living
By spending your shrunken dollar and risking
your health, for doubtful baking powder when
you can now cret
DR. PRICE'S
Baking Powder
At about one-half the former cost
A name famous for 60 years assures quality
and dependability."
"Putting More In The
Market Basket
.
The greatly reduced price of Dr. Price's Baking Powder
enables you to put more good things in your market basket.
The sa vmg will help pay for the flour and other things you
put in your cakes, and besides, you are assured of the wholesomeness of
DR. PRICE'S
·
·
Baking Powder
A name famous for quality for 60 years."

•
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The following are some examples of advertisements which made
mention of "new methods of production with pure phosphate,"
prior to the commencement of this proceeding:
"Save Nearly one-half
Means More Today Than Ever
When the usual rule is higher and higher prices, it means a
lot to hear of a price change that helps to reduce the high
cost of living.
No more· timely or welcome announcement could be made
than that new methods of production with pure phosphate
make it possible to reduce by nearly one-half the price of
DR. PRICE'S
Baking Powder
NOW-25¢ for 12 oz.," etc.
"PRICE
The Price of Dr. Price's Baking Powder has been cut Nearly
in Half.
Do you realize what such a. message means1
Ask your grocer. He will tell you that it ends the folly of
using baking powder cheapened with alum.
Ask the Doctor. He will tell you that it is a good reason
for more home baking-the best food for you and yours.
New Methods of production with pure phosphate give you
t.he advantage of the p:reat reduction in the price of
DR. PRICE'S
Baking Powder
A name famous for quality for 60 years."
Several advertisements in trade publications of the retail grocery
trade contained no mention of the substitution of phosphate for
cream of tartaf:'. Other trade paper advertisements contained a reference to phosphate, usually in the last paragraph. The newspaper
and trade journal advertising ultimately covered the entire Price
territory-22 States.
PAR. 25. Billboard posters were erected in the 22 States in which
"Dr. Price's Cream flaking Powder," a cream of tartar bakin~
powder, had previously been sold. These posters when first put
out in Illinois, Wisconsin, and Missouri, read as follows :
Reduced in Price Nearly One-Half (Reproduction
DR. PRICE'S
of Can)
llaldnO' Powder
No alum-N'o Bitter Taste.
NOW 25¢
The only mention of the new ingredient, phosphate, was that contained on the label of the reproduction of the can, which contained
the words "A Pure Phosphate Powder" in letters much smaller than
those in which the reduction in price was announced. At first a
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bunch of grapes showed on this label, and in this form the poster
was exhibited in the three States mentioned, but afterwards the
poster was corrected by means of a sticker showing flowers, and
thereafter the posters were used in the balance of the territory. In
all, several thousand of these billboard posters were used. On
December 18, 1919, some two weeks after the sending out of the
posters, and after action had been taken by the food authorities of
Illinois and by the Federal Bureau of Chemistry, instructions were
given to the concern having this advertising in charge to have a
paper strip bearing the words "A Pure Phosphate Powder" pasted
on those posters already erected and on all others subsequently
posted.
PAR. 26. A large window poster or streamer was also sent out about
the same time to retail 'grocers throughout the Dr. Price territory to
be displayed in their store windows. These streamers were similar
to the billboard posters and gave prominence to the fact that Dr.
Price's Baking Powder had been reduced in price nearly one-half,
but were entirely silent as to the change in ingredient. There was
no reproduction of the new label on these streamers. Later, as in the
case of the billboard posters, after the Illinois food officials had questioned the propriety of this method of advertising, a new streamer
was prepared and sent out bearing the added words" Now Made with
Pure Phosphate." A reproduction of the original uncorrected poster
was, however, published in a number of trade papers throughout the
entire Dr. Price territory during the month of December, 1919. Display cards for use in street railway cars were also prepared and sent
out by respondent in Illinois, Wisconsin, and Missouri, and later in
sorne of the other States in the Dr. Price territory. These cards
~bowed a reproduction of a can bearing the new label with grapes
1ll_ the central vignette, and, as in the case of the billboard posters, a
sticker containing flowers was added to such of the cards as had been
already sent out. There was no mention in the body of these street
railway cards, as originally prepared and sent out to a number of
·States, of the fact that phosphate had been substituted for cream of
tartar as the acid ingredient. The uncorrected and unrevised cards
were displayed in the following, among other, large cities: Chicago,
St. Louis, Milwaukee, Kansas City, Dallas, and Vancouver. Later
these street railway cards were changed by substituting new ones
bearing the additional legend printed near the bottom of the cards
~n letters considerably smaller than those announcing the reduction
m price," Now :Made with Phosphate."
PAR. 27. Motion-picture slides similar in wording to the billboard
posters, window streamers, and street-car. advertisements were fur-
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nished to and exhibited in a total of 433 moving-picture houses or
theaters in the States of Illinois, Wisconsin, and .Missouri. These
bore in large letters the usual announcement "Reduced in Price
Nearly One-Half. Now 25¢." They also contained a comparatively small reproduction of the new label, but no other allusion to
the fact that the new powder was a phosphate baking powder. After
February 15, 1920, and subsequent to the beginning of this proceeding, a new slide was prepared and used in other States to which was
added a line reading "Now Made with Phosphate." This revised
slide was not substituted for the old in the States in which the latter
was exhibited. Another form of advertising used by respondent for
this new phosphate powder was what is known as "can inserts"
which were inclosed inside of the packages of the new powder and
contained no reference to the change of ingredient except the vague
statement: "This reduction in price is made possible by changes in
method and formula and is in line with the popular effort to reduce
the high cost of living, which will be appreciated by all consumers."
It was also stated that the new powder " contains no alum or other
objectionable ingredients."
PAR. 28. Respondent's methods of advertising, as aforesaid, tended
to create the belief on the part of the public that the new product
was in fact the Dr. Price's Baking Powder which had been well
known for 60 years as a cream of tartar powder, and to conceal or obscure the fact that it was a radically different powder.
PAR. 29. Retailers in the Dr. Price territory advertised and offered
for sale this phosphate powder as "Dr. Price's Baking Powder,"
showing the price reduced about one-half without disclosing the
reason for the lower prices, viz, the change in ingredient.
PAR. 30. In spite of the interference of food officials, State and
National, and the fact that there were competing brands of phosphate baking powders selling at lower prices, respondent sold more
than twice as much of its new phosphate powder in the first nine
months after it had been put out as it had ever sold of the cream
of tartar baking powder in any corresponding period. This increase
of 100 per cent in respondent's sales, there being no claim or showing
that the total consumption of baking powders in the Price territory
had increased to a corresponding extent, was effected, in part, by
the attraction of the users of competing brands by means of said
misleading labels and advertising as aforesaid.
PAR. 31. Respondent's said advertising was false and misleading
in representing to the public that the price of said new phosphate
baking powder had been reduced to about one-half its former cost,
when in fact the price of said powder had been at all times the same;

ROYAL BAKING POWDER CO,
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and respondent's use on a phosphate baking powder of a brand
which had by its own efforts become identified exclusively with a
cream of tartar powder as opposed to a phosphate power, which
latter type of powders respondent had for many years denounced
as undesirable and unhealthful, was calculated and designed to deceive and did deceive the public, and especially such part of the
public as was accustomed to obtain a pure cream of tartar baking
powder under the well-known brand, "Dr. Price's Baking Powder."
PAR. 32. Respondent's said advertising and its said conduct in
using said well-recognized brand or name upon a phosphate baking
powder tended, under the circumstances hereinbefore set forth, unfairly to hinder and obstruct the business of competitors engaged
in manufacturing and selling cream of tartar baking 'powders, at
their normal prices, which were approximately double the prices
asked by respondent for said phosphate powder. Said method of
advertising and branding also tended unfairly to hinder and obstruct the business of respondent's competitors engaged in the manufacture and sale of phosphate baking powders in competition with
said phosphate baking powder of respondent selling at an alleged
reduced price under a name used for 60 years on an exclusively
cream of tartar powder.
CONCLUSIONS,

The practices of the said respondent, under the conditions and circumstances described in the foregoing findings, are unfair methods
of competition in interstate and foreign commerce and constitute a
violation of the act of Congress approved September 26, 1914, entitled, "An act to create a Federal Trade Commission, to define its
powers and duties, and for other purposes."
ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of the
respondent, the testimony and evidence, and the briefs and arguments of counsel, and the Commission having made its findings as
to the facts with its conclusions that the respondent has violated the
~rovisions of the act of Congress approved September 26, 1914, entitled, "An act to create a Federal Trade Commission, to define its
powers and duties, and for other purposes,"
. It is now 07'dered, That the respondent, Royal Baking Powder Co.,
I~s officers, directors, agents, servants, and employees, cease and deSist from:
. I. Using on the new phosphate baking powder manufactured by
It the so-called "overprint label" or the so-called "new label" (Ex-
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hi bit 31), heretofore used by it, or any label simulating or resembling
in coloration, design, or general appearance the labels formerly used
by respondent on its "Dr. Price's" brand of cream of tartar b.aking
powder;
2. Selling, or advertising for sale, said phosphate baking powder
under the name" Dr. Price's" or" Price's" unless the word" cream"
is omitted, and the word " phosphate" is incorporated, as part of the
name of said baking powder, on the labels thereof and in the advertisements relating thereto;
3. Advertising or representing, in connection with the sale of said
phosphate baking powder, that respondent's" Dr. Price's" cream of
tartar brand of baking powder has been reduced in price;
4. Representing, by advertising or otherwise, that said phosphate
baking powder is the baking powder sold by respondent for many
years under its "Dr. Price's" brand.
And it is further ordered, That the respondez:tt, Royal Baking
Powder Co., file a report in writing with the Commission !JO days
from notice hereof, stating in detail the manner in which this order
has been complied with and conformed to.

PAUL FORBRIGER & CO. (PAUL FORBRIGER ET AL.) •
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FEDERAL TRADE COMMISSION
'V.

PAUL FORBRIGER AND AUGUST BENTKAMP, PARTNERS,
STYLING THEMSELVES PAUL FORBRIGER & COMPANY.
COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION
5 OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26 1 1914.
Docket 692-July 9, 1921.
SYLLABUS.

Where a corporation engaged in the importation and sale, chiefly to wholeBalers, of a
certain brand of Swiss watch, to the importation of which it had the exclusive
right,
(a) Fixed prices below which said watches should not be resold, and enforced maintenance thereof by verbal agreements and assurances procured from the majority
of its customers, usually as a condition precedent to acceptance of an order;
(b) Endeavored to ascertain and to cut off from certain customers, who had secured
independently a supply of Baid watches and were advertising and selling the
same at prices below those fixed by it, their source of supply;
te) By threats of damage and infringement suite and by intimidation induced
such customers to sell to it the larger part of their said watches, thereby taking
them off the market;
(d) By further threats and intimidation attempted to prevent such customers from
advertising such watches for sale in trade journals at said lower prices; and
(e) Attempted to and did induce publishers of certain trade periodicals to refuse the
advertisements of such customers listing said watches at such lower prices:
Held, That such practices, under the circumstances set forth, constituted an unfair
method of competition.

COMPLAINT.
The Federal Trade Commission, having reason to believe from the
preliminary investigation made by it, that Paul Forbriger and August
Bentkamp, partners, styling themselves Paul Forbriger & Co.,
hereinafter referred to as respondents, have been and are using unfair
methods of competition in violation of the provisions of section 5
of an act of Congress approved September 26, 1914, entitled, "An
act to create a Federal Trade Commission, to define its powers and
dut~es, and for other purposes," and it appearing that a proceeding
bY: It in respect thereof would be to the interest of the public, issues
this complaint, stating its charges in this respect on information and
belief as follows:
PARAGRAPH 1. That respondents constitute a partnership and
carry on business at New York, N.Y., under the firm name of Paul
Forbriger & Co., and are engaged in the business of selling watches at
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wholesale, causing watches sold by them to be transported to the
purchasers thereof, from the State of New York, through and into
various other States of the United States, and carry on such business
in direct, active competition with other persons, partnerships, and
corporations similarly engaged.
PAR. 2. That respondents, in the course of their business as
described in paragraph 1 hereof, purchase from a manufacturer in
Switzerland, watches known as the "Inventic," under an agreement
with such manufacturer that respondents would have the exclusive
right to sell such watches to the jobbing trade in America; which
watches they resell to jobbers at prices of about $1.35 and $1.40
each, and require jobbers to whom they sell such watches to maintain
the prices of about $1.65 and $2.00 in reselling same to retail dealers,
and undertake to maintain and enforce such retail prices by refusing
to sell additional watches to jobbers who fail or refuse to resell such
watches to retail dealers at the prices fixed by respondents.
PAR. 3. That certain jobbers to whom respondents had sold
"Inventic" watches were able to secure from a dealer in London,
England, a quantity of the HInventic 11 watches, and proceeded to
resell same at prices below those sought to be maintained by respondents as aforesaid, whereupon respondents attempted to cut o!J
from such jobbers their foreign source of supply by intimidation and
threats of suits for damages, and have prevented such jobbers from
advertising the sale of such watches at the lower prices in certain
trade journals, by inducing the publishers of such journals to refuse
the advertisements of such jobbers.
PAR. 4. That by reason of the facts recited the respondents are
using an unfair method of competition in commerce, within the intent
and meaning of section 5 of an act of Congress entitled, HAn act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes," approved September 26, 1914.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an act of Congress approved September 26, 1914, the Federal Trade Commission issued and served a
complaint upon the respondents, Paul Forbriger and August Bentkamp, partners, styling themselves Paul Forbriger & Company,
charging them with the use of unfair methods of competition in
commerce, in violation of the provisions of said act.
The respondents havmg entered their appearances by their attorney, a hearing was had, and evidence was thereupon introduced
in support of the allegations of said complaint and on behalf of the
respondents before an examiner of the F~deral Trade Commission
duly appointed.

PAUL FORBRIGER & CO. (PAUL Ji'ORBRIGER ET AL.).
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And thereupon this proceeding comes on for final hearing, the
Commission and respondents having, through their respective
attorneys, waived the filing of briefs as to the law and the facts in
such proceeding, and also waived oral argument before the Commission on the law and the facts, and respondent Paul Forbriger
having personally stipulated of record that the Commission might
forthwith proceed to make its findings and order, and the Commission, having carefully considered the record and being fully advised in the premises, now makes this its findings as to the facts
and conclusion:
FINDINGS AS TO THE FACTS.
PARAGRAPH 1. That respondents, Paul Forbriger and August
Bentkamp, were, for a period of more than two years prior to
August, 1920, partners, carrying on business in the city of New
York, N. Y., under the firm name and style of Paul Forbriger &
Company, and were engaged in the importation and sale of
watches, shipping such articles in commerce, in and among the
several States of the United States, in direct competition with other
persons, firms, and corporations similarly engaged.
PAR. 2. That respondents, in the course of their business, during
the period above indicated in paragraph 1, purchased from one Ed.
Kummer, Ltd., of Bettlach, Switzerland, a manufacturer, watches
known as the "Inventic," under an agreement with such manufacturer that respondents should have the exclusive right to sell such
watches to the jobbing trade in America. That respondents' marketing policy was to distribute the watches so procured and imported from Switzerland through wholesalers or jobbers and not
through retailers, and that during the said period substantially all
such articles were sold by them directly to jobbers and wholesalers
throughout the United States, some of whom were themselves engaged
·
in interstate CODllllerce.
PAR. 3. That during a period of more than two years prior to August, 1920, respondents pursued a practice of establishing minimum
resale prices, hereinafter called simply resale prices, below which
wholesale customers were required not to sell the watches procured
·from respondents; that a schedule or list of said resale prices was
issued annually or more frequently and furnished by respondents to
its wholesale customers, and that said customers had notice from
respondents and generally understood that respondents' practice
was to sell only to those wholesalers maintaining the resale prices.
PAR. 4. That for the purpose of enforcing the maintenance of such
resale prices by their wholesale customers, during the period aforesaid, respondents procured from a majority of their customers verbal
111213•--23--VOL4----3
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agreements and assurances in connection with orders submitted to
respondents for goods, whereby said customers expressly promised
not to resell respondents' watches, either directly or indirectly, at
lower prices than the resale prices indicated by respondents; that
the effecting of such an understanding or agreement was in many
instances a condition precedent to respondents' acceptance of an
order for goods; and that respondents' said policy of price maintenance was generally acquiesced in by their customers and such
resale prices were generally maintained.
PAR. 5. That during the times hereinbefore mentioned, to wit, in
the latter part of 1919, certain jobbers and wholesalers-among whom
were Singer Bros., New York City; N. Shure Co., Chicago; and
Samuel Weinhaus, Pittsburgh, Pa.-all customers to whom respondents had sold Inventic watches, secured from a dealer in London,
England, a quantity of the Inventic watches and proceeded to advertise and sell same at prices below those established by respondents
as aforesaid; that thereupon respondents attempted to ascertain and
to cut off from such jobbers their foreign source of supply, and by
intimidation and threats of suits for damages and infringement of
alleged patents induced such jobbers to sell the bulk of such watches
to respondents, thereby taking them off the market. That during
the same period respondents attempted by further threats and
intimidations to prevent such jobbers from advertising such watches
for sale in trade journals at the lower prices, and attempted to and
did induce publishers of certain trade periodicals-notably, The
Novelty News and The Jewelers Circular-to refuse the advertising
of such jobbers listing Inventic watches at prices lower than those
established by respondents.
·
PAR. 6. That in August, 1920, respondent August Bentkamp retired
from the firm of Paul Forbriger & Co., selling his interest therein to
respondent Paul Forbriger; that respondent Paul Forbriger thereupon continued said business in New York City, N. Y., under the
former firm name, and has since August, 1920, imported and sold
Inventic watches in the United States, in the same manner and upon
the same terms and conditions as heretofore, and has continued to
require jobbers and wholesalers to whom such watches are sold, to
maintain the resale prices set by respondent, in selling same to retail
dealers.
PAR. 7. That respondent Paul Forbriger, through his attorney,
voluntarily made the following stipulation of record:
11
That respondent personally consents that an order may be made
in this proceeding to the following extent:
11
1. In the nature of a finding that there has been attempted
interference with trade advertising on the part of competitors.
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"2. And a finding to the effect that there was an attempt to
establish resale prices of watches referred to in this proceeding."
CONCLUSION.

That the methods of competition set forth and described in the
foregoing findings of fact in paragraphs 3, 4, 5, and 6 constitute,
under the circumstances set forth therein, unfair methods of competition in violation of the provisions of section 5 of an act of Congress approved September 26, 1914, entitled, "An act to create a
Federal Trade Commission, to define its powers and duties, and for
other purposes."
ORDER TO CEASE AND DESIST.

This proceeding havin(J' been duly heard by the Federal Trade
Commission upon the co~plaint of the Commission, the testimony
and the evidence, and the Commission having made its findings as
to t~e.facts, with its conclusion that the respondent had violated the
pro:visions of an act of Congress approved September 26, 1914,
~ntitled, "An act to create a Federal Trade Commission, to define
Its po:wers and duties, and for other purposes,"
It 't8 ordered, That the respondents, Paul Forbriger and August
llentkamp, their agents, representatives, servants, and employees,
cease and desist, directly or indirectly:
"I(1) From
. indicatin(J'o to wholesalers or l. obbers the prices at which
nventtc" watches shall be re-sold;
(2) From entering into or requiring purchasers to ent~r into ~ny
agreement or understanding whatever to the effect that m resellmg
such watches the purchaser shall adhere to, obey, or observe prices
fixed or established by respondents;
. ~3) From interfering or attempting to interfere with the advertism~ and sale of such watches by others lawfully acquiring same,
at prices lower than those established by respondents;
(4) From carrying out a resale price maintenance policy by any
other means.
It is further ordered, That the respondents, Paul Forbriger and
A~gust Bentkamp, shall within 60 days from the date of service of
~his order, file with. the Commission a report in writing, setting forth
In detail the manner and form in which they have complied with
the order to cease and desist hereinbefore set forth.
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FEDERAL TRADE COMMISSION

v.
MORGAN HAZOR WORKS.
COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION 5
OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26 1 1914.
Docket 703-July 12, 1921.
SYLLABUS.

Where an individual engaged in the manufacture and sale of razor strops under the
brands "WILDHERn,'' "IMPORTED NIZHNINOVGOROD Poons," and "NoRTHERN
LIGHT," which brands as trade names for such products were first adopted and
applied by him and which had come, through his advertising and the efforts of
his salesmen, to be well and favorably known to the trade generally, and to
individual users, so that a demand was created therefor, and he acquired the
exclusive right to the use of said names west of the Rocky Mountains, and thereafter a competitor wrongfully appropriated and applied said trade names to ita
own products;
With the effect of enabling it to obtain the benefit of said individual's reputation
and advertising and to forestall the extension of his trade in such brands:
Held, That such wrongful appropriation and use of brands or trade names, under the
circumstances set forth, constituted an unfair method of competition.

COMPLAINT.
The Federal Trade Commission, having reason to believe from a
preliminary investigation made by it that the Morgan Razor Works,
hereinafter referred to as the respondent, has been and now is using
unfair methods of competition in interstate commel'ce, in violation
of the provisions of section 5 of the act of Congress, approved September 26, 1914, entitled "An act to create a Federal Trade Commission, to define its powers and duties, and for other purposes," and it
appearing that a proceeding by it in respect thereof would be to the
interest of the public, issues this complaint, stating its charges in that
respect on information and belief as follows:
PARAGRAPH 1. That the respondent, the Morgan Razor Works, is
a corporation organized, existing, and doing business under and by
virtue of the laws of the State of Oregon, having its principal office
and place of business in the city of Portland, State of Oregon, and is
now and since the latter part of 1917 has been engaged in selling
razors and razor strops and in the shipment thereof from its place
of business in Portland to purchasers in other States of the United
States, and in foreign countries, in competition with other persons,
firms, copartnerships, and corporations similarly engaged, and particularly in competition with the J. S. Torrence Sales Co.
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PAR. 2. That the J. S. Torrence Sales Co., an unincorporated
company having its principal office and place of business in the city
of San Francisco, State of California, is now and since the summer
of 1914, has been engaged in selling razors and razor strops and in
the shipment thereof from the State of California to purchasers in
other States of the United States; that during the years 1914, ~915,
and 1916, the J. S. Torrence Sales Co. adopted and commenced to
market razor strops under the unregistered trade names of ''WILDHERD," "IMPORTED NizHNI-NovooROD PooDs," and "NoRTHERN
LIGHT," and since that time has built up and established under those
names a valuable good will and business in such products.
PAR. 3. That the respondent, the Morgan Razor Works, in the
course of its business as aforesaid, with full knowledge of the existence of the J. S. Torrence Sales Co., and well knowing that this company had established and built up a valuable good will and business
In razor strops under the aforesaid names, shortly after beginning
~usiness in 1917 adopted said names for its products, and has ever
since continued to use, brand and sell razor strops under those
names; that the use of said names by the respondent is calculated
and designed to and does deceive the trade and general public and
customers and prospective customers and mislead them into the
belief that the razor strops sold by the respondent are the products
of the said J. S. Torrence Sales Co. and to hinder and embarrass the
said J. S. Torrence Sales Co. in the conduct of its business in interstate commerce.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an act of Congress, approved September 26, 1914, the Federal Trade Commission issued and serve.-1 a
comp~aint upon the respondent, Morgan Razor Works, a corporation,
chargmg it with the use of unfair methods of competition in commerce in violation of the provisions of said act.
Th? respondent, ha-ying entered its appearance by its attorney, and
filed I~s answer herein, hearings were had and evidence was thereupon mtroduced in support of the allegations of said complaint and
?0 behalf of the respondent, Morgan Razor Works, before an examIner of the Federal Trade Commission, theretofore duly appointed.
And thereupon this proceeding came on for final hearing, and the
Commission, having heard argument of counsel and duly considered
~he rec?rd, and being now fully advised in the premises, makes this
Its findmgs as to the facts and conclusion.
FINDINGS AS TO THE FACTS.
PARAGRAPH 1. The J. S. Torrence Sales Co. is an unincorporated
company having its principal office and place of business in San
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Francisco, Calif., and J. S. Torrence, the proprietor, conducts his
business as an individual, under the designation above. He also
does business under the name of Manganese Fiber Razor Strop Co.,
which is also unincorporated, and under these names Torrence is
engaged in the business of manufacturing and selling razor strops
and in shipping same from San Francisco, Calif., to purchasers in
the states of Oregon, Washington, Idaho, Utah, and Nevada.
PAR. 2. The Morgan Razor Works is a corporation organized
under the laws of the State of Oregon, with its principal office and
place of business in the city of Portland, Oreg. J. Canby Morgan is
the president, its business being the manufacture of razors and razor
strops and the selling and shipping same in interstate and foreign
commerce to the Orient, to Canada, and to various States of the
United States west of the Rocky Mountains. The company was
organized in the year 1917.
PAR. 3. In the year 1914, J. S. Torrence Sales Co. adopted and
commenced to market razor strops under the unregistered trade
names of "WILDHERD," "IMPORTED NIZHNI·NovooROD Poons," and
"NoRTHERN LIGHT," and advertised these names in magazines and
by printed circulars and by letters to individual customers and pros·
pective customers, and circulated the same by means of the United
States mail among the various States of the United States west of the
Rocky Mountains.
PAR. 4. On or about September 9, 1915, the J. S. Torrence Sales
Co. employed as the superintendent or foreman of its manufacturing
plant, one Charles P. Wagner, the said Wagner being an expert
razor-strop manufacturer, and the said Wagner remained in the
employ of the Torrence Sales Co. until about June, 1917, when the
said Wagner resigned and severed his connection with the Torrence
Sales Co., and entered the employ of the Morgan Razor Works,
where he remained in the capacity of superintendent until about
March, 1919, and on or about that time he severed his connection
with the Morgan Razor Works and commenced the manufacture of
razor strops for himself under the name of Wagner Razor Strop Co.
PAR. 5. Shortly after Wagner entered the employ of the Morgan
Razor Works, the latter company commenced to manufacture razor
strops bearing the names "WILDHERD," "NoRTHERN LroHT," and
"NIZHNI·NovooROD Poons," and sold and transported the same
between and among the various States of the United States west
of the Rocky Mountains.
PAR. 6. The J. S. Torrence Sales Co. through its advertising and
the efforts of its salesmen, during the years 1915 and 1916, had
caused its brands" WILDHERn," "NoRTHERN LrmiT," and" IMPORTED
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NIZHNI-NovooROD PooDs" to be well and favorably known to the
trade generally, to its customers and prospective customers, and to
individual users in the various States of the United States, west of
the Rocky Mountains 1 and had created a demand for its goods under
these three brands.
PAR. 7. In September, 1917, having learned that the respondent
was using the three brands, the J. S. Torrence Sales Co. wrote the
Morgan Razor Works, asserted a prior right on behalf of the J. S.
Torrence Sales Co. to the use of the three names in question, and
requested the respondent to desist from using said three brands.
The Morgan Razor Works, however, continued to use the said three
brands until some time in the year 1920, when after an investigation
commenced by the Federal Trade Commission, the respondent ceased
to use the said three brands.
PAR. 8. The J. S. Torrence Sales Co. and the Morgan Razor Works
are engaged in active competition in interstate commerce with each
other and with other persons, firms, copartnerships, and corporations
engaged in the manufacture and sale of razor strops.
PAR. 9. That the J. S. Torrence Sales Co. first adopted and used
the brands 11 WILDHERD," 11 NORTHERN LIGHT," and 11 IMPORTED
NIZIINI-NovooROD PooDs" as distinctive trade names for its products, namely, razor strops, and that through its advertisements,
the efforts of its salesmen, and the quality of its goods, put out
under such brands, the J. S. Torrence Sales Co. acquired a right to
the exclusive use of said brands or trade names in the various States
of the United States west of the Rocky Mountains.
PAR. 10. That the appropriation and use of said brands or trade
names by the respondent was wrongful, and enabled the respondent
to obtain the benefit of the reputation and advertisement and to forestall the extension of the trado in such brands acquired by the J. S.
Torrence Sales Co.
CONCLUSION .
. That the practices of the said respondent, under the conditions and
Circumstances described in the foregoing findings, are unfair methods
of competition in interstate commerce and constitute a violation of
the act of Congress approved September 26, 1914, entitled 11 An act
to create a Federal Trade Commission, to define its powers and duties1
and for other purposes."
·
ORDER TO CEASE AND DESIST .
.T~is proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission and answer of the
resdpondent, the testimony and evidence and the argument of counsel,
an the Commission having made its findings as to the facts with
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its conclusion that the respondent has violated the provisions of
the act of Congress approv~d September 26, 1914, entitled "An
act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes."
It is now ordered, That the respondent, Morgan Razor Works, and
its agents, servants, and employees and each and every one of them
do cease and desist from directly or indirectly labeling, marking, or
branding razor strops manufactured by it with the names, "WILDHERD," "NIZHNI-NovooRon Pooos," and "NoRTHERN L:ronT," or
any or either of such names, and sold between and among the various
States of the United States west of the Rocky Mountains.
It is further ordered, That the respondent, Morgan Razor Works,
shall, within 30 days after the service upon it of a copy of this order,
file with the Federal Trade Commission a report in writing, setting
forth in detail the manner and form in which it has complied with
the order to cease and desist hereinbefore set forth.
The Commission has also issued a similar order in the case of Wag·
ner Razor Strop Co. (of San Francisco, Calif., Docket 704), decided
July 12, 1921, involving the same wrongful appropriation and use
of the same brands or trade names as in the preceding case.
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FEDERAL TRADE COMMISSION

v.
CONSOLIDATED OIL COMPANY.
COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION 5
OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914.

Docket 706-July 12, 1921.
SYLLABUS,

Where a corporation dealing in paints, oils, turpentine, and adulterated linseed oil
and turpentine, designated a product which it manufactured and sold and which
contained no graphite or free carbon, but was composed chiefly of coal tar with
a. small amount of deoderants, as "Graphite Carbon Roof Paint" and later "Carbon
Roof Paint," with the effect of misleading and deceiving the public:
Held, That such false and misleading designation of product, under the circumstances
set forth, constituted an unfair method of competition.

COMPLAINT.

The Federal Trade Commission, having reason to believe, from a
preliminary investigation made by it, that the Consolidated Oil Co.,
hereinafter referred to as the respondent, has been and is using
u.nfair methods of competition in violation of the provisions of section 5 of an act of Congress, approved September 26, 1914, entitled,
"An act to create a Federal Trade Commission, to define its powers
and .duties, and for other purposes," and it appearing that a pro~eedmg by it in respect thereof would be to the interest of the public,
l~sues this complaint, stating its charges in this respect on information and belief as follows:
~~RAGRAPH 1. That the respondent is a corporation organized and
e.x.Istmg under the laws of the State of Ohio, with its principal place
of business in the city of Cleveland, in said State.
~AR. 2. That respondent is engaged in the business of dealing in
pamt~, oils, turpentine, adulterated linseed oil and turpentine, or
substitutes for pure linseed oil and turpentine, and causes said commoditi.es to be transported to the purchasers thereof from the State
of <?h10 through and into other States of the United States, and
carrws on portions of its business under the trade names of Manchur~an Linseed Oil Co., Standard Linseed Co., Southern States Turpentme Co., and Standard Paint & Lead Co., and in the conduct of
such ?usiness is in direct active competition with other persons, partnerships, and corporations similarly engaged .
. PAn. 3. That respondent in the course of its business, as described
~ para?raph 2 hereof, sells a product which it designated as" Glidden
ore 01l "; that the Glidden Co. is a well-known paint manufacturer
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at Cleveland, Ohio, of high repute, and manufactured and sold a
core oil which was well and favorably known to the trade and purchasing public, but said GHdden Co. discontinued the manufacture
and sale of said core oil on or about January 1, 1920; that the product
sold by respondent since January, 1920, as "Glidden Core Oil" was
not the product of the Glidden Co., but was inferior to the core oil
formerly manufactured by the Glidden Co. and was designated by
respondent as "Glidden Core Oil" in order that it might sell same
to the trade and purchasing public as and for the product of the said
Glidden Co.
PAR. 4. That respondent further, in the course of its business as
described in paragraph 2 hereof, sells a product which it originally
designated as "Graphite Carbon Roof Paint," and later designated
it as "Carbon Roof Paint," which paint is composed of 98 per cent
coal tar and 2 per cent deodorants to disguise or conceal the coal tar
as its principal constituent material, and which paint contains no
grnphite or free carbon; that roof paint, the chief constituent material of which is graphite or free carbon, is more expensive and of
better quality than paint the chief constituent material of which is
coal tar, and is preferred by the purchasing public over a paint made
of coal tar; that the use of the words "graphite" or" carbon'' in the
name applied to said roof paint by respondent, as aforesaid, was calculated to and did mislead and deceive the purchasing public.
PAR. 5. That by reason of the facts recited, the respondent is using
an unfair method of competition in commerce, within the intent and
meaning of section 5 of an act·of Congress entitled "An act to create
a Federal Trado Commission, to define its powers and duties, and
for other purposes," approved September 2G, 1914.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an act of Congress approvec! September 2G, 1914, the Federal Trade Commission issued and served a
complaint upon the respondent, Consolidated Oil Co., charging them
with the use of unfair methods of competition in commerce in violation of the provisions of said act.
The respondent having filed its answer herein, and appearing by
J. J. McCormick, Esq., its attorney, witnesses were examined and
evidence received in support of the allegations of the complaint,
before the Honorable Huston Thompson, the Federal Trade Commissioner theretofore duly appointed.
And at the conclusion of the said examination of witnesses and
at the close of the evidence respondent, by its attorney, in a stipulation made a part of the record, admitted all of the facts alleged in the
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complaint subject to certain exceptions, and consented that the
Commission should forthwith, upon said admissions and the evidence
adduced, make its report, stating its findings as to the facts, and
enter its order disposing of this said cause without further production
of evidence or oral argument before the Commission or the filing of
written briefs.
And thereupon this proceeding came on for final action by said
Commission, and it having considered the complaint, the answer
thereto, the evidence adduced, and the said stipulation, and being
fully advised in the premises, makes this its findings as to the facts
and its conclusion:
FINDINGS AS

TO THE FACTS.

PARAGRAPH 1. That the respondent is a corporation organized and
existing under the laws of the State of Ohio, with its principal place
of business in the city of Cleveland, in the said State.
PAR. 2. That respondent is engaged in the business of dealing in
paints, oils, turpentine, adulterated linseed oil and turpentine, or
substitutes for pure linseed oil and turpentine, and causes said commodities to be transported to the purchasers thereof from the State of
Ohio through and into other States of the United States and carries
on portions of its business under the trade names of Manchurian
Linseed Oil Co., Standard Linseed Co., Southern States Turpentine
Co., and Standard Paint & Lead Co., and in the conduct of such business is in direct active competition with other persons, partnerships,
and corporations similarly engaged.
PAR. 3. That the respondent, in the course of its business as de~cribed in paragraph 2 hereof, manufactured a certain product which
lt sold in commerce and which it originally designated as "Graphite
Carbon Roof Paint" and later designated it as "Carbon Roof Paint,"
which product so manufactured and sold by the respondent is composed of 98 per cent coal tar and 2 per cent deodorants to disguise or
conceal the coal tar as its principal constituent material, and which
product, so manufactured and sold, contains no graphite or free
carbon; that roof paint, the chief constituent material of which is
graphite or free carbon, is more expensive and of better quality than
the so-called "Graphite Carbon Roof Paint" or "Carbon Roof
Paint" so manufactured and sold by respondent, the chief constituent material of which is coal tar, and is preferred by the purchasing
public over a paint product made from coal tar; that the use of the
words "graphite carbon" or the word "carbon." in the name applied
to. said product, manufactured and sold by the respondent as aforesaid, was calculated to and did mislead and deceive the purchasing
public.
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PAR. 4. That the charges of unfair methods of competition in interstate commerce, as alleged in paragraph 3 of the complaint, are not
sustained by the evidence.
CONCLUSION.

The practices of the said respondent, under the conditions and circumstances described in paragraph 3 of the foregoing findings, are unfair methods of competition in interstate commerce and constitute a
violation of the a<;t of Congress approved September 26, 1914, entitled "An act to create a Federal Trade Commission, to define its
powers and duties, and for other purposes."
ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of the
respondent, and the testimony and evidence, and the Commission
having made its findings as to the facts, with its conclusion that the
respondent has violated the provisions of the act of Congress, approved September 26, 1914, entitled, "An act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes,"
It is now ordered, That the respondent, Consolidated Oil Co., its
officers, representatives, agents and servants, do cease and desist:
1. From selling, offering for sale, or advertising the sale of any
product, in interstate commerce, as" Graphite Carbon Roof Paint,"
unless the chief constituent material of such product be graphite and
free carbon;
2. From selling, offering for sale, or advertising the sale of any
product, in interstate commerce, as "Carbon Roof Paint," unless the
chief constituent material of such product be free carbon;
It is further ordered, That the charges of unfair competition in
interstate commerce, as alleged in paragraph 3 of the complaint
herein, be and the same hereby are dismissed.
It is further ordered, That the respondent shall file with the Commission, within 60 days from the date of service upon it of this order,
its report in writing, stating in detail the manner and form in which
it has complied with the terms of this order.
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FEDERAL TRADE COMMISSION

v.
LOUIS WOLPER, JACOB WOLPER, AND ALBERT WOLPER,
PARTNERS, STYLING THEl!SELVES ALBEN-HARLEY,
COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION
5 OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26 1 1914.

Docket 523-July 14, 1921.
SYLLABUS.

Where a fum engaged in the sale of groceries, exclusively in combination orders so
Priced as greatly to exceed the sum of such prices as retailers would usually
obtain for the different items composing the same, in advertising said orders
(a) Listed certain staple products, such as sugar and flour, at less than cost, but
other items in the assortment at figures sufficiently high to afford a satisfactory
profit on the order as a whole, thereby deceiving customers as to prices of all;
(b) Headed one of its advertisements with the words "SUGAR 3¢ a LB." and "ALL
CHARGES PREPAID," and made therein such statements as "SUGAR 3¢ a
lb.-say it over again * * * A FEW LEADERS IN OUR CATALOG, [Its
"Introductory Bargain Book," "sent only to those who have manifested their
interest by sending for a trial order"] SUGAR $3.00 per 100 lbs. * * *
FLOUR $7.00 per barrel * * * OTHER CATALOG BARGAINS, Uneeda
Biscuits, per pkg., .02, Quaker Oats, per pkg., .06," prices less than cost, when
in fact it sold none of said articles at any such prices, but only in combinations,
as stated;
(c) Featured in said advertisement its "INTRODUCTORY ORDER NO.2 x 200,"
including therein ·.,1 bargain catalog free," "1 can sardines in pure oil," "llb. baking powder (very best)," and other items, "Wholeaale-our price, $1.82," "Estimated value $2.82, YOU SAVE APPROXIMATELY $1.00," the facts being
that said "pure oil" was peanut oil, not olive oil, that said "very beet" baking
powder was an alum and phosphate, not cream of tartar, powder, that other items
were also misdescribed as to value or otherwise, and that all of the items in said
"Introductory order" could be purchased from retail stores at from 85 cents to
$1.02;
(d) Made the false statement in said advertisement that, "thousands have been satisfied," and also made therein such statements as, "READ EVERY WORD OF
THIS! * * * We must please you or we do not want your money. The
Golden Rule is sacred in our establishment. Our enormous business has been
built upon it * * *";
{e) Misrepresented also in catalogs and other advertisements the values, qualities,
quantities and kinds of the various articles sold and offered for sale by it in combination with the staples above referred to, and made false and misleading statements regarding ita b11siness, and the benefits which would be derived from.
trading with it; and
{f) During the period when sugar was difficult to obtain at retail stores, and it was
unable to secure it, continuously advertised said staple as one of the articles it.
was selling, and filled orders so secured, except as to said staple, the estimated
value of which as set forth in the particular advertisement it remitted to purchasers:
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Held, That such fa.se and misleading advertising and such course of conduct, under
the circumstances set forth, constituted unfair methods of competition.

COMPLAINT.
The Federal Trade Commission, having reason to believe from a
preliminary investigation made by it that Louis Wolper, Jacob
Wolper, and Albert Wolper, partners, styling themselves AlbenHarley, hereinafter referred to as respondents, have been and are
using unfair methods of competition in interstate commerce in violation of the provisions of section 5 of an act of Congress, approved
September 26, 1914, entitled," An act to create a Federal Trade Commission, to define its powers and duties, and for other purposes," and
it appearing that a proceeding by it in respect thereof would be to the
interest of the public, issues this complaint, stating its charges in that
respect on information and belief as follows:
PARAGRAPH I. That the respondents are now, and since August 1,
1919, have been operating a business in the city of Chicago, Ill.; that
the business so conducted consists and has consisted of the sale in
commerce among the several States and Territories of the United
States and the District of Columbia, of sugar, flour, cereals, canned
goods, spices, and other grocery products, in combination lots or
assortments, at stated prices, for the several items contained in each
of the said assortments, but respondents refuse to sell any of the
single items in said assortments separately at the prices quoted, but
in all cases customers are required to purchase all of the items in one
of the several assortments had; that said respondents cause said
grocery products to be transported, when sold, from its place of
business in Chicago, State of Illinois, through and into various other
States of the United States.
PAR. 2. That said respondents, in the course of their said business,
make use of catalogues and other advertising matter, which is given
general circulation throughout the States and Territories of the
United States and in the District of Columbia, which said catalogues
and advertisements contain certain false and misleading statements
concerning respondents' said business and alleged benefits which the
public might derive from trading with respondents; that among such
false and misleading statements are statements to the effect that
thousands have been satisfied and more are taking advantage of the
extraordinary offer of respondents to sell sugar at 3 cents per pound;
that sugar is only one of many leaders in respondents' Introductory
Bargain Book; that best flour is sold by respondents at $7 per barrel;
that the Uneeda Biscuits are sold at 2 cents per package, and Quaker
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Oats at 6 cents per package; that in respondents' introductory order
No.2 x 200, the estimated value of the several items is $2.82 and
that the purchaser saved approximately $1 by purchasing said order
at $1.82, the price named by respondents; whereas the prices obtained
by respondents for the goods sold in combination lots or assortments
as .a whole are substantially the same or greater than the prices
which retail grocers generally obtain for like assortments as a whole,
and respondents do not possess any advantage in buying grocery
products which enable them to sell such products at prices lower than
those of other dealers.
PAR. 3. That in making up the several combination lots or assortments of grocery products which are advertised and sold by respondents, they list certain staple products at prices below the current
wholesale prices for such products, as in the case of sugar, which is
advertised by respondents at 3 cents per pound, whereas sugar is a
staple on the market and price concessions for large-quantity purch~ses, or for any other reason, are unobtainable, and the wholesale
pnce for same is approximately 10 cents per pound; and flour,
another staple, is advertised by respondents at $7 per barrel, whereas
the wholesale price for same is approximately $12.75 per barrel,
but when these items are included in the combination lots offered
by respondents, other items in said combinations are listed at prices
greater than the current retail prices for same,· as in the case of
coffee, tea, spices, baking powder, canned sardines, etc., so that the
sale of the combination or assortment as a whole yields to respond·
ents a satisfactory profit without letting the customers know that
sugar and flour were being sold on any other basis than that of the
other commodities.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an act of Congress, approved September 26, 1914, the Federal Trade Commission issued and served
a complaint upon the respondents, Louis Wolper, Jacob Wolper, and
Albert Wolper, partners, styling themselves Alben-Harley, charging
t~em with the use of unfair methods of competition in commerce in
VIolation of the provisions of said act.
The respondents having entered their appearances by their attorney, John F. Rosen, and filed their answers herein, hearings were
had a?d evidence was thereupon introduced in support of the
alleg~hons of said complaint before Mr. Walter B. Wooden, an
ex~nuner of the Federal Trade Commission theretofore duly appointed.
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And the respondents having waived the introduction of testimony
in their behalf, this proceeding came on for final hearing and the
Commission, having duly considered the record and being now fully
advised in the premises, makes this its findings as to tho facts and
conclusions:
FINDINGS AS TO THE FACTS.
PARAGRAPH 1. The respondents, Louis Wolper, Jacob Wolper, and
Albert Wolper, as partners, from August 1, 1919, to June 20, 1920,
operated a business in the city of Chicago, Ill., under the firm name and
style Alben-Harley, which business consisted of the sale in commerce
among the several States and Territories of the United States and
the District of Columbia, of sugar, flour, cereals, canned goods,
spices and other grocery products in combination lots or assortments at stated prices for the several items contained in each of the
said assortments; but respondents refused to sell any of the single
items in any of the said assortments, separately, at the prices quoted
therefor, but in all cases customers were required to purchase all of
the items in one of the several assortments. The respondents,
during the period aforesaid, caused said grocery products to be
transported, when sold, from their place of business in Chicago,
State of Illinois, through and into various other States of the United
States, the Territories thereof, and the District of Columbia.
PAR. 2. Said respondents, in the course of their said business, znade
use of catalogues and other advertising matter, which were given
general circulation throughout the States and Territories of the United
States and in the District of Columbia, which said catalogues and
advertisements contained certain false and misleading statements
regarding respondents' said business and the alleged benefits which
the public would derive from trading with respondents.
PAR. 3. That one of tho said advertisements generally circulated
as aforesaid was the following:

DON'T
SUGAR 3c a LB.
ALL
send a
CHARGES
PENNY
PREPAID
SUGAR 3c a LB.-Say it over again.
Sounds Impossible-but it costs only a 2c stamp to prove it. Thousands have been
satisfied and more are taking advantage of this extraordinary offer every day.
Sugar is only ONE of the many leaders in our Introductory Bargain Book. By taking
advantage of the Introductory trial order offered in this advertisement you become
one of our regular customers.
The Object of this trial order is to prove to you that we actually sell High Grade
Standard Merchandise at these prices. Even though you don't believe it poBBible,
we ask you to let us prove that we speak the truth. With your order, we will send
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Fl'ee, our Introductory Bargain Book, which is sent only to those who have manifested their interest by sending for a trial order.
This bargain book is brimful of unusual Bargains in groceries, shoes, clothing, and
other necessary articles.
A FEW LEADERS IN OUR CATALOG:
SUGAR $3.00 per 100 Lbs
Best Granulated Sugar, per 100 lbs ......................................... $3.00
Best Granulated Sugar, per 10 lbs.......................................... • 30
FLOUR $7.00 Per Barrel.
.
Our Best Flour, per bbl. .................................................. $7. 00
Our best Flour, per 24! lbs................................................. . 88
OTHER CATALOG BARGAINS:
Uneeda Biscuits, per pkg.................................................. . 02
Quaker Oats, per pkg. . .. . . .. .. . . . .. .. . . . . . . . .. .. . .. .. .. . . . . .. . .. . . . . .. . .. • 06
REMEMBER:
Our Don't Send a Penny All Charges Prepaid offer is your protection. Just think,
without any investment on your part, as soon as we receive the order coupon filled
out, we will send you the Introductory Trial Order and our Bargain Book charges
prepaid. We want you to become one of our regular customers, and know that after
you receive your order you will be glad to be considered a regular customer of the
House of Alben-Harley.

IMPORTANT: This trial order is only sold Complete as it stands-no items sold separately. However, you may order as many as 5 trial orders, which is the limit to
one customer.
GUARANTEE: Every item you buy from us is guaranteed to be of the highest grade
and to please you in every respect or you can return the goods and your money will
be refunded at once.
READ EVERY WORD OF THIS!
Ifwe don't satisfy a. customer we don't satisfy ourselves. Your good will is worth
more to us than your order. We must please you or we do not want your money.
The Golden Rule is sacred in our establishment. Our enormous business has been
built upon it. No business can BUcceed without it. We never neglect a customer.
All orders shipped at once-no delays-no waiting-no disappointment and we insist
that you return any part of the shipment at our expense if the goods do not more
than delight you
INTRODUCTORY ORDER NO. 2x200.
Estimated Whole-our
Value.
sale price.

lib. Sugar (Pure Granulated) .................................. $0. 13
1 can Sardines in Pure Oil... . .. .. . .. .. . . .. .. . . .. .. .. . .. .. .. .. . . 25
1 Tube of Concentrated Vanila Flavor........................... . . . 45
1lb. Baking Powder (Very Best)................................ . 60
1 pkg. Ecc-Kon-Omy (Used in place of eggs for cooking and baking, 1 pkg. equals 3 doz. fresh eggs)....................... . 25
1 Large Box Face Powder (Extra Fine).........................
. 75
1 Tube Dental Paste (Unexcelled).............................. . 39
1 Bargain Catalog Free ..................... · · • · .. · · .. • .... · · · · · · · · ..

$0.03
.19
.29
.39

$2.82

$1.82

111213°-23-VOL 4--4

.20
.49
.23
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YOU SAVE APPROXIMATELY $1.00.
ACT NOW. Cut the high cost of living from this minute on-fill out and mail
this order today, and the goods and our Introductory Bargain Book will be sent to
you by Parcel Post Prepaid.
REFERENCES: Our satisfied customers or any bank in Chicago.
ALBEN-IIARLEY.
Dept. 2x200, Van Buren St. & Racine Ave., Chicago, Ill.
Order Coupon.
Albon-Harley, Dept. 2x200,
Van Buren St., & Racine Ave., Chicago, Ill.
Gentlemen: You may send me your Introductory Trial Order No. 2x200, by prepaid
parcel post and include a FREE copy of your Introductory Bargain Book. When
the order arrives I will pay my postman $1.82. It is understood however that if
after trying your goods I am not satisfied I can return tl1o balance to you and you
will refund my money.
Name ......................................................................... .
ADDRESS ..................................................................... .
CITY ...................................... STATE .......................... .

4. The statement in the said advertisement that "thousands
have been satisfied" was false, because at the time of the publication
of the said advertisement respondents did not have as many as a
thousand customers. The statement in said advertisement that
"Sugar is only one of the many leaders in our Introductory Bargain
Book" was misleading because, while the said advertisement had a
tendency to create the impression that sugar might be purchased
from respondents at 3 cents per pound, sugar was not sold by the
respondents at 3 cents per pound, but in combination with other
articles, the total price of which, charged by the respondents, was
much greater than the price usually received by retailers for all of
the items in the said combination. The statement in said advertisement that "best flour" is sold by respondents at $7 per barrel
was false, because flour was not sold by respondents at $7 per barrel,
but in combination with other articles at an aggregate to cost greater
than that at which all of the articles could be purchased for from an
ordinary retailer. The statements in the said advertisement that
Uneeda Biscuits are sold at 2 cents per package and Quaker Oats is
sold at 6 cents per package were false, because Uneeda Biscuits were
not sold for 2 cents per package and Quaker Oats was not sold for
Gcents per package, but in combination with other articles, the total
price of which, charged by the respondents, was much greater than
the price usually received by retailers for all of the items in said
combinations. The statements that the estimated value of •the
several items in respondents' introductory order No. 2x200 is $2.82,
and that the purchaser saved approximately $1 by purchasing said
order at $1.82, the price named in said advertisement, were false and
PAR.
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misleading, because the real value of the aggregate of the said items
ranged from 85 cents to $1.02, and because all of the items in the
said introductory order No. 2x200 could be purchased from retail
stores at a price ranging from 85 cents to $1.02.
PAR. 5. The sardines offered for sale and sold under the above ment~oned advertisement, were canned in peanut oil, which is a cheaper
01l than olive oil, generally used in canning sardines in oil. The
baking powder offered for sale and sold under the above-mentioned
advertisement was not of a quality generally termed as being of the
11
very best," and the price, 60 cents, in the said advertisement
appearing under the words "Estimated value," had a tendency to
lead and did lead purchasers and prospective purchasers to believe
that such baking powder so offered for sale was a cream of tartar
baking powder, whereas in truth and in fact, the baking powder sold
by. respondents was of a cheaper grade, the predominating ingredients
bemg phosphate and alum. The box of face powder offered for sale
and sold by respondents in the combination known as their introductory order No. 2x200, was not a. large box of face powder, but
was of a net weight of only 2.5 ounces.. The dental paste offered for
~ale and sold by respondents in the combination lmown as their
mtroductory order No. 2x200, was not an unexcelled dental paste,
but was made of cheap ingredients, and there are sold generally
throughout the United States, for less than 29 cents, dental pastes
better than that sold and offered for sale by the respondents in said
advertisement.
PAR. 6. The above-mentioned and other advertisements circulated
by respondents as aforesaid, misrepresented the values, qualities,
quantities, and kinds of the various articles sold and offered for snle
by respondents in combination with sugar, flour, Uneeda Biscuits, and
Quaker Oats.
PAn. 7. The statement in the said advertisement that the respondents sold sugar at $3 per 100 pounds was false and misleading be-·
cause respondents sold 100 pounds of sugar only in combination with
other items for which combination the purchaser was required to
pay $139.20.
PAR. 8. That in making up the several combination lots or assortments of grocery products which were advertised and sold by respondents, they listed certain staple products at prices below the then cur-·
rent wholesale prices for such products, as in the case of sugar which
was advertised by respondents at 3 cents per pound, whereas sugar was
a staple on the market and price concessions for large-quantity purch~ses, or for any other reason were unobtainable and the wholesale
pnce for the same was approximately 10 cents per pound; and flour,
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another staple, was advertised by respondents at $7 per barrel whereas
the wholesale price for the same was $12.75 per barrel, but when these
items-that is to say, sugar and flour-were included in the combination lots offered by respondents, other items in said combinations were
listed at prices greater than the current retail prices for the same as in
the case of coffee, tea, spices, baking powder, canned sardines, etc., so
that the sale of the combination or assortment as a whole yielded to
respondents a satisfactory profit and enabled the respondents to
obtain for such combination prices greater than the items could be
purchased for at an ordinary retail store; but the advertisements so
circulated as aforesaid, were worded in such a manner as to mislead
purchasers and prospective purchasers into believing that the items
other than flour, sugar, Uneeda Biscuits, and Quaker Oats, were
offered for sale by the respondents in such combinations at prices
below cost, as in the cases of sugar, flour, Uneeda. Biscuits, and Quaker
Oats.
PAR. 9. During the period from August 1, 1919, to June 20, 1920,
when the respondents were engaged in business as aforesaid, sugar was
difficult to obtain at retail stores throughout the United States and
although the respondents continuously advertised sugar as one of the
articles which they were selling at numerous times in the period aforesaid, they did not have a supply of sugar and were unable to secure
sugar to fill the orders received by them in answer to their various
advertisements and in such cases the respondents filled such orders
excepting as to sugar and remitted to purchasers the estimated value
of the sugar as set forth in the particular advertisement.
PAR. 10. The business conducted by the respondents under the firm
name, Alben-Harley, was a continuation of the same business conducted under each of the following trade names, to wit: Errant
Knight Company, Lewis Grocery Company, and Ira-Lester Company. The trade name Errant Knight Company was abandoned in
May, 1919, and the trade names Lewis Grocery Company and IraLester Company were abandoned in August, 1919. The business
conducted under the respective trade names Errant Knight Company, Lewis Grocery Company, and Ira-Lester Company was similar
to the business conducted under the trade name Alben-Harley, and
the methods of doing business and the methods of advertising used
under those prior trade names was similar to that used under the
name Alben-Harley, excepting that the Errant Knight Company,
• Lewis Grocery Company, and Ira-Lester Company advertised sugar
at 5 cents per pound instead of 3 cents per pound.
The Federal Trade Commission, after having made a preliminary
investigation of the methods of competition in commerce used by the
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Errant Knight Company, Lewis Grocery Company, and Ira-Lester
Company, issued on the 2d day of September, 1919, its complaint
against such said firms charging them with a method of competition
similar to that charged in the complaint in this proceeding.
CONCLUSIONS •

. That the practices of the said respondents, under the conditions and
Circumstances described in the foregoing findings, ar~ unfair methods
of competition in interstate commerce and constitute a violation of
the act of Congress, approved September 26, 1914, entitled "An act
to create a Federal Trade Commission, to define its powers and duties,
and for other purposes."
ORDER TO CEASE .AND DESIST •

. This proceeding having been heard by the Federal Trade CommissiOn upon the complaint of the Commission, the joint answer of the
re~p~ctive respondents, the testimony and evidence, and the Commission having made its findings as to the facts with its conclusions,
that the respondents have violated the provisions of the act of Congress approved September 26, 1914, entitled, "An act to create a
Federal Trade Commission, to define its powers and duties, and for
other purposes "
It is now ord;red, That the respondents, Louis Wolper, Jacob Wol- ·
per, and Albert Wolper, and each of them, doing businessunderthe
~name and style of Alben-Harley, or under any other trade name,
or Individually, or in association with anyone, do cease and desist
from:
. 1. Advertising through newspapers or circulars, catalogues, magazmes, or by any other means whatsoever, any article for sale in interstate commerce, at a price advertised unless they sell such article at
such advertised price.
2 • F~lsely representing through newspapers, circulars, catalogues,
~agazmes, or by any other means, the value, quantity, quality, or
kind of any article advertised for sale in interstate commerce and
fal~ely representing the price generally charged by retailers for_ such
article.
3. Publishing or circulating or causing to be published or circulated
advertising matter or catalogues or other printed matter of any kind
whatsoever, wherein there is offered for sale in interstate commerce,
at a definite price, any combination or assortment consisting of well~own staple articles and also little-known articles in which combinatl~n or ~ssortment the known staple articles are quoted at reduced
prices With the intent, tendency, or effect to mislead and deceive the
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public into believing that the prices quoted for the little-known
articles in the said combination or assortment are likewise reduced,
when as a matter of fact such last-named prices as quoted are higher
than would ordinarily be charged by retailers for thesaidlittle-known
articles and high enough to more than offset the alleged reduced prices
quoted for the sai'd well-known staple articles.
And it is further ordered, That the said respondents, and each of
them, shall within sixty (60) days from the day of the date of the
service upon them of a copy of this order file with the Commission
a report in writing setting forth the manner in which this order has
been conformed to.

THE SILVEX CO. ET AL.
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FEDERAL TRADE COMMISSION

v.
THE SILVEX CO. AND AIRCRAFT & MOTOR PRODUCTS CO.
COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION
5 OF AN ACT OF CONGRESS APPROVED SEPTEMBER 261 1914,
SYLLABUS.

Docket 535-J uly 19, 1921.

~ere a. corporation engaged in the manufacture and sale of spark plugs, ma.de the
false. and misleading claim, in advertising its product, that the same was the first
officULlly approved for the Liberty motor; and
Where a concern dealing in said corporation's spark plug, made the false and misleading
claim, in advertising said product, that the same was "the final result of more
than a year's hard and conscientious labor on the part of the engineers of the
Bureau of Aircraft Production to find a spark plug that was worthy of the wonder. ful Liberty motor * * * " ;
With the effect of embarrassing and discrediting competitors and with the intent and
capacity to deceive the trade and the general public:
Held, That such false and misleading advertising, under the circumstances set forth,
·
constituted unfair methods of competition.

COMPLAINT.

The Federal Trade Commission, having reason to believe from a
preliminary investigation made by it, that the Silvex Co. and Aircraft & Motor Products Co., hereinafter referred to as respondents,
have been and are using unfair methods of competition in interstate
commerce in violation of the provisions of section 5 of an act of
Congress approved September 26, 1914, entitled "An act to create a
Federal Trade Commission, to define its powers and duties, and for
other purposes," and it appearing that a proceeding by it in respect
ther.eof would be to the interest of the public, issues this complaint,
statmg its charges in that respect, on information and belief, as
follows:
PARAGRAPH 1. That the respondent the Silvex Co. is now, and
W~s .at all times hereinafter mentioned, a corporation organized,
extstmg, and doing business under and by virtue of the laws o~ the
State of Pennsylvania, having its yrincipal office and place of busmess
at South Bethlehem in said State, and is now and for more than two
years last past has been engaged in the business of manufacturing
spark plugs and then sellin(J' them to various customers throughout
the different States and T:rritories of the United States and the
Dist~ict of Coiumbia and foreign countries, and that at all times
heremafter mentioned the respondent has carried on and conducted
such business in direct competition with other persons, :firms, copartnerships, and corporations similarly engaged.
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PAR. 2. That the respondent the Silvex Co., in the conduct of its
business, manufactures, moves, and distributes its spark plugs to,
from, and among the State of Pennsylvania and other States and
Territories of the United States, and there is continuously, and has
been at all times hereinafter mentioned, a constant current of trade
and commerce in such spark plugs between and among the various
States of the United States, the Territories thereof, and the District
of Columbia.
PAR. 3. Th~t the respondent Aircraft & Motor Products Co. is now
and was at all times hereinafter mentioned a New York corporation,
having its principal office and place of business in the city of New
York in said State, and is now and for more than two years last past
has been engaged among other things in the sale and distribution of
Silvex Co.'s spark plugs to various customers throughout the different
States of the United States and the District of Columbia, and that
at all times herein mentioned respondent has carried on and conducted such business in direct competition with other persons,
firms, copartnerships, and corporations similarly engaged; and there
is continuously and has been at all times herein mentioned a constant current of trade and commerce in such spark plugs between
and among the various States of the United States, the District of
Columbia, and foreign countries.
PAR. 4. That the respondents and each of them, with the purpose
and effect of embarrassing and discrediting competitors within two
years last past, have published and circulated in various periodicals,
magazines, trade journals, catalogues, and pamphlets certain adver.
tisements wherein it is represented that:
(a) The first plug officially approved for use in Liberty motor
was built by the Silvex Co., of Bethlehem.
(b) The Silvex Co.'s plug was adopted by both the Army and
Navy.
(c) The spark plug of the Silvex Co. is the result of Government tests for the Liberty motor.
(d) The claim of a competitor that its spark plug was approved
as standard by the Government has in fact no basis.
(e) "It uses the celebrated Frenchtown 775 porcelain, which,
under Government tests, has proven itself to be stronger mechanically and electrically than any other porcelain either domestic
or foreign. This test was made by the Bureau of Standards at
Wa.shington "and that such representations unfairly tend to discredit competitor's
spark plugs and are misleading and calculated and designed to
deceive the trade and general public.
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REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an act of Congress approved September 26, 1914, the Federal Trade Commission issued and served a
c~mplaint upon each of the respondents herein, the Silvex Co. an.d
Aircraft & Motor Products Co., charging them with the use of unfair
methods of competition in commerce in violation of the provisions
of said act.
~he respondents having entered their several appearances in
theU: own proper persons and having filed their answers herein,
hearmgs were had and evidence was thereupon introduced in support of the allegations of said complaint and on behalf of the respondents, before F. C. Baggarly, an examiner of the Federal Trade
Commission, theretofore duly appointed .
.And thereafter, and upon the 4th day of May, 1921, respondent
Attcraft & Motor Products Co., by Elton E. Sullivan, its vice presid.ent and treasurer, entered and filed in the above cause its stipulation, waiving further appearance and the privilege of introducing
further testimony herein, and waiving the privilege of oral argument
before
. the Commission and of filinO' written briefs herein, and consentmg that further proceedinO's miO'ht be had without notice to
or appearance by it, the said respondent, and that the Commission
should proceed forthwith upon the complaint and answer of said
resp.ondent and the testimony and evidence herein to enter its
findmgs as to the facts and its order disposing of this said cause as
regards it, said Aircraft & Motor Products Co.; and thereafter and
upon the 9th day of May, 1921, respondent the Silvex Co., by E. H.
Schwab, its president, entered and filed in this said cause on behalf of the Silvex Co., a stipulation similar in all respects to the
stipulation filed by said Aircraft & Motor Products Co., on May 4,
1921, as aforesaid; all as will more fully appear from the files and
records of this cause.
And thereupon this proceeding came on for final hearing and the
Co~miss.ion, having duly considered the record and being now fully
advised m the premises, makes this its findings as to the facts and
conclusions:
~

~

~

FINDINGS AS TO THE FACTS.

~ARAORAPH 1. Respondent the Silvex Co. for upward of five years~

pr~or. to about September, 1920, was a corporation organized and

e~Ist~ng under and by virtue of the laws of the State of New York,
With Its office and principal place of business in South Bethlehem, Pa.
~t said time, to wit, about September, 1920, said corporation, the
Silvex Co., was succeeded and taken over by another corporation, the
Bethlehem Spark Plug Co. Respondent the Silvex Co. for upward
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of five years prior to said time, to wit, about September, 1920, was
engaged in the manufacture and sale of spark plugs for gasoline
motors under the name of "Bethlehem spark plugs"; and during all
of such period caused said spark plugs to be transported to the purchasers thereof in and through the several States and Territories of
the United States, the District of Columbia, and foreign countries;
and during all of such period was in direct and active competition
with other persons, partnerships, and corporations similarly engaged.
The Bethlehem Spark Plug Co. aforesaid is now and has been since
said time, engaged in the manufacture of said spark plugs under said
name, and causes and has caused same to be transported to the purchasers thereof in and through the several States and Territories of
the United States, the District of Columbia, and foreign countries,
in direct and active competition with other persons, partnerships,
and corporations similarly engaged.
PAR. 2. Respondent Aircraft & Motor Products Co. is and has
been since about January 13, 1919, a corporation organized under
and by virtue of the laws of the State of New York, with its principal
business office in the city of New York in said State. Said corporation was organized for the purpose of manufacturing and selling
airplanes and airplane parts and accessories and other commodities.
Said corporation, soon after its organization, made a contract with
the Silvex Co. aforesaid, whereby the Silvex Co. was to manufacture
and sell spark plugs to said Aircraft & Motor Products Co. under the
private brand of the latter, to wit, "Aero-Auto." Several thousand
spark plugs were manufactured and sold under said brand to said
Aircraft & Motor Products Co. by the Silvex Co. aforesaid, in aecordance with said contract. A vigorous advertising campaign was
started in the early part of 1919 by said Aircraft & Motor Products
Co., and several advertisements of said "Aero-Au to" spark plugs were
placed by said Aircraft & Motor Products Co. in magazines and
other publications, and a large number of circulars, circular letters,
folders, and pamphlets were sent out to the trade and general public
in several of the United States. The enterprise did not prove to be
successful, and all advertising and selling efforts were discontinued
by the latter part of 1919, and no advertising or selling of said
"Aero-Auto" spark plugs has been done by said Aircraft & Motor
Products Co. since that time. Since the latter part of 1919 said
company has not engaged in business in any way nor sold, offered
for sale, or advertised any goods, wares, or merchandise. Said company, however, has retained its corporate chhrter and has paid all
corporation and license taxes thereon, the intention of its officers
being to actively engage in business again if the manufacture and
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sale of airplanes or their parts or accessories ever becomes commercially practicable.
PAR. 3. A certain type of aviation motor popularly known as the
"Liberty" motor was manufactured in several automobile factories
for the aviation service of the United States Army and Navy during
the late war against the Central Powers. Other types of aviation
motors were bought and used by the United States Government in
said aviation service during said war.
No particular make of spark plug was ever officially approved by
the United States Government for said Aviation Service or for use
in said Liberty motor during said war, except that certain spark
plugs of certain manufacturers were officially accepted and purchased by the War and Navy Departments of the United States
Government for use in said Liberty motors and other aviation motors.
The first several thousand of said Liberty motors were equipped under
specific and official instructions from the Bureau of Aircraft Production of the United States War Department, not with the spark plug
manufactured by the Silvex Co. aforesaid, but with the spark plug
manufactured by another and competing manufacturer.
The spark plugs manufactured by the Silvex Co. aforesaid were,
however, officially accepted and purchased by the said War and
Navy
Departments at divers times durin()'0 the said war for use in
•
•
avia~IOn motors (including the Liberty motor) used in the Aviation
Service of the United States Army and Navy. The spark plugs manufactured by divers other manufacturers were also officially accepted
and. purchased by said War and Navy Departments at divers times
durmg the war for said use.
PAR. 4. Respondent the Silvex Co. published and distributed to
the jobbing trade and their salesmen, and to its own salesmen, a circular advertisement under the name of "Bethlehem Sparks." This
P~blication was a house organ, and was printed and distributed by
said respondent as aforesaid, from time to time. Under date of
January 15, 1919, said respondent published and distributed as
aforesaid, in the latter part of January, 1919, an issue of said Bethlehem Sparks wherein, in an article entitled "Silvex Co.'s part in war,"
the following statement appeared:
When the world was thrilled with the dramatic announcement that out of the work
of a number of America's foremost engineers had been created the powerful Liberty
motor, no mention was made of the fact that the first spark plug officially approved
for use in the Liberty motvr was built by the Silvex Co., of Bethlehem.

Said article, "Silvex Co.'s part in war," was reprinted from the
January 21, 1919, issue of the Bethlehem Globe, a newspaper of
general circulation, published in South Bethlehem, Pa. Said article
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in said Bethlehem Globe was the report of an interview with the
president of the Silvex Co.
Said statement from said article in said advertisement Bethlehem
Sparks was false and misleading because the first spark plug officially
approved by the United States Government for use in the Liberty
motor, if any wete so approved, was not the spark plug manufactured
by the Silvex Co., but the spark plug of another and competing manufacturer, as aforesaid. Said false and misleading statement had the
tendency and effect of embarrassing and discrediting competitors of
the Silvex Co., and unfairly tended to discredit the spark plugs manufactured by such competitors, and said statement was calculated and
designed to deceive the trade and the general public.
Said false and misleading statement appeared only in the aforementioned publications, to wit, said Bethlehem Sparks and said
Bethlehem Globe, and only in the aforementioned numbers or issues
of said publications, and said statement has not been used since in
the advertising of said respondent, the Silvex Co.
PAR. 5. The Silvex Co. aforesaid had not published or circulated
in any periodical, magazine, trade journal, catalogue, or pamphlet,
or otherwise, any advertisement wherein it is represented that:
The Silvex Co.'s plug was adopted by both the Army and Navy-

or thatThe spark plug of the Silvex Co. is the result of Government tests for the Liberty
motor-

or thatThe claim of a competitor that its spark plug was approved as standard by the
Government has in fact no basis-

or that it (the spark plug manufactured by the Silvex Co.)uses the famous Frenchtown 775 porcelain, which, under Government teste, has
proven itself to be stronger mechanically and electrically than any other porcelain,
either domestic or foreign. That test was made by the Bureau of Standards at
Washington.

The allegations of the complaint in this cause that the Silvex Co.
aforesaid published and circulated in various periodicals, magazines,
trade journals, and pamphlets said advertisements, are not sustained
by the testimony and evidence in this case.
PAR. 6. Said Aircraft & Motor Products Co. has not published or
circulated in any periodical, magazine, trade journal, catalogue, or
periodical, or otherwise, any advertisement wherein it is represented
that:
The first plug officially approved for use in the Liberty motor was built by the Silvex
Co. at Bethlehem.
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The allegation of the complaint in this cause, that said Aircraft &
Motor Products Co. published and circulated in various periodicals,
n;tagazines,. trade journals, catalogues, and pamphlets certain advertisements wherein the said representation was made, is not sustained
by the testimony and evidence in this case.
PAR. 7. Said Aircraft & Motor Products Co. distributed to certain
automobile dealers in various States of the United States certain
circular letters under date of January 27, 1919, advertising its said
Aero-Auto spark pluO's in which letters appeared, among others,
the following statem:nt or representation:
The Silvex Co.'s plug was adopted by both the Army and Navy.

Such statement or representation also appeared in a full-page
advertisement of said Aircraft & Motor Products Co. for said AeroAuto spark plugs in the April17, 1919, issue of Motor Age, a magazine
devoted to automobiles and accessories and of general circulation
among the trade and public. Said statement or representation also
appeared in a full-page advertisement of said Aircraft & Motor
~roducts Co. for said Aero-Auto spark plugs in the April 2, 1919,
Issue of .Motor World, a magazine also devoted to automobiles a~d
accessories and of general circulation among the trade and pubhc.
As hereinbefore set forth in paragraph 3 hereof, said spark plugs
of the Silvex Co. aforesaid were officially accepted and purchased by
the :War and Navy Departments of the United States Government
at divers times during the aforesaid war, and said statement or representation is therefore true. The allegations of the complaint in
this cause, that said Aircraft & Motor Products Co. published and
circulated said statement is therefore sustained by the testimony and
evidence; but the allegation of said complaint that such statement
and representation discredited competitors' spark plugs or was misleading and calculated and desi()'ned to deceive the trade and general
public is not sustained by the t~stimony and evidence.
PAR. 8. Said Aircraft & Motor Products Co., during the early p~rt
of 1919, distributed to certain automobile dealers in various States
of the United States a certain folder or circular, advertising its said
Aero-Auto spark plug, in which folder appeared among others the
following statements or representations:
AERO-AUTO

(A-A)

SPARK PLUG.

THE RESULT OF THE UNITED STATES GOVERNMENT'S TESTS AND INVESTIGATIONS FOR
THE LIBERTY MOTOR.

This circular will introduce to the motoring world the A-A spark plug. This
plug is the final result of more than a year's hard and conscientious labor on the part
of the engineers of the Bureau of Aircraft Production to find a spark plug that was
worthy of the wonderful Liberty motor and upon which our aviators could stake
their lives in actual combat work. The success of airplane motors depends almost
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entirely upon spark plugs, and every spark-plug manufacturer was given an opportunity for development work with the idea of finding a perfect spark plug. The
most trustworthy spark plugs used by the United States Army and Navy Air Senice
were furnished the Government by the Silvex Co., of South Bethlehem, Pa. Orders
were placed with this company for more than 2,000,000 plugs for use in combat work
overseas. The Silvex Co. has assigned to the Aircraft & Motor Production Co. a very
appreciable portion of their facilities for the manufacture of the A-A spark plug.
Our own engineers and the engineers of the Silvex Co. have adapted this plug to
meet the peculiar requirements of the automobile. But it will still retain the basic
principles of design and construction that made it the most efficient of all spark
plugs used in the war.

The Aero-Auto spark plug was manufactured by the Silvex Co.
aforesaid for said Aircraft & Motor Products Co., and said spark plug
was a modified design of the spark plug sold by the Silvex Co. aforesaid to the United States Army and Navy Departments for aviation
service during the aforesaid war. Said spark plug so sold by the
Silvex Co. aforesaid was tested by Government engineers on official
Government tests; and some of these tests were performed by certain
engineers of the Bureau of Aircraft Production of the United States
War Department. The said engineers of the said Bureau of Aircraft
Production worked for over a year on a series of tests on spark plugs
for aviation motors for the purpose of securing a satisfactory spark
plug for aviation motors. The Silvex Co. aforesaid, as well as many
other spark-plug manufacturers during the aforesaid war, was constantly working to improve its spark plug, modifying various features
of design or materials or workmanship to overcome the faults disclosed by said Government tests. However, said Government engineers did not invent, design, improve, modify, or alter the spark
plugs of the Silvex Co. aforesaid in any way at any time; and said
spark plugs, properly speaking, were not the result of the labors of
the said Government engineers nor of their tests, but instead were
the result of the labors of the agents and employees of the Silvex Co.
aforesaid.
In said statements and representations in said folder or circular,
it is stated that the Aero-Auto spark plug was the result of Government tests for the Liberty motor, but immediately thereafter, it is
stated that the Aero-Auto spark plug was the product of the Silvex
Co.; said statements and representations taken in their entirety
were unfairly embarrassing and discrediting to competitors of said
Aircraft & Motor Products Co. and tended to discredit the spark
plugs manufactured by such competitors; and said statements and
representations were misleading and calculated and designed to
deceive the trade and general public. As aforesaid, said folder or
circular was only distributed during the first part of 1919 and has
never been distributed or used in any way by said Aircraft & Motor
Products Co. since said time.
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PAR. 9. Said Aircraft & Motor Products Co. in its said circular
letter of January 27, 1919, hereinbefore referred to in paragraph 7
hereof, made the following statement or representation:
The claim of a competitor that its spal'k plug was approved as standard by the
Government haa no basis.

Said statement or representation was ambiguous in that it did not
name the competitor referred to nor otherwise disclose the said competitor's identity. Said competitor's identity was nowhere disclosed
m any part of said circular letter nor in any of the other advertising
matter whatsoever of said Aircraft & Motor Products Co. It is not
shown by the testimony and evidence in this case that any member
of. the trade or general public who received said circular. letters was
~sled or deceived by said statement or representatiOn or was
Induced thereby to discredit any competitor of said Aircraft & Motor
Products Co. or the spark plugs of any such competitors.
The allegations of said complaint that said Aircraft & Motor Products Co. published and circulatedsuchstatementis therefore sustained
by the testimony and evidence; but the allegation of said complaint
that such representation discredited competitors' spark plugs and
was misleading and calculated and·designed to deceive the trade and
general public is not sustained by the testimony and evidence .
. PAR. 10. The Aircraft & Motor Products Co., in its said folder or
Circul~r hereinbefore referred to in paragraph eight hereof, made the
folloWing statement or representation:
It [The Aero-Auto spark plug] usee the famous Frenchtown 775 porcelain, which,
under Government tests, has proven itself to be stronger mechanically and electrically
than any other porcelain either domestic or foreign. This test was made by the
Bureau of Standards at Washington.

The porcelain used in said Aero-Auto spark plugs was manufactured by the Frenchtown Porcelain Co. under the name 11 Frenchtown 7~5." Said Frenchtown 775 porcelain was sold to and used by
many different spark-plug manufacturers in many different makes of
spark p~ugs during the aforesaid war and at all times since. It was
at al.l times sold upon the open market to anyone who wanted to
buy It and could pay for it. All of these facts were generally known
to the trade. During said war said Frenchtown 775 porcelain was
tested by the Bureau of Standards at Washington to determine its
mechanical and dielectric strength and fitness for use in aviation
motors. It is not shown by the testimony and evidence in this case
;hat any m.ember of the trade or gene~al public ":ho received said
older or Circular was misled or deceived by said statement or
re~res~ntation or was induced thereby to discredit any competitor of
said Ar~·craft & Motor Products Co. or the spark plugs of any such
compet1tor.
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The allegation of said complaint that said Aircraft & Motor Products Co. published and circulated said statement is therefore sustained by the testimony and evidence; but the allegation of said
complaint that such statement or representation discredited competitors' spark plugs, or was misleading and calculated and designed
to deceive and mislead the trade and general public, is not sustained by the testimony and evidence.
CONCLUSIONS.

The practices of the said respondent the Silvex Co., unclcr the
circumstances and conditions severally described in paragraphs 1,
3, and 4 of the foregoing findings, and the practices of the said respondent, Aircraft & Motor Products Co., under the circumstances
and conditions severally described in paragraphs 2, 3, and 8 of the
foregoing findings, are unfair methods of competition in interstate
commerce and constitute a violation of the act of Congress approved
September 26, 1914, entitled "An act to create a Federal Trade
Commission, to define its powers and duties, and for other purposes."
ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission and the answers of the
respective respondents and the testimony and evidence, and the
Commission having made its findings as to the facts with its conclusions that respondents have violated the provisions of the act of
Congress approved September 26, 1914, entitled: "An act to create
a Federal Trade Commission, to define its powers and duties, and for.
other purposes,"
It is ww ordered:
(1) As to the respondent the Silvex Co., that respondent the
Silvex Co. and its officers, directors, representatives, agents, and
servants, cease and desist from directly or indirectly advertising,
publishing, circulating or distributing any circular, letter, advertisement, or other printed or written matter whatsoever, in which it is
stated or held out that the first spark plug officially approved for
u~e in the Liberty motor was built by the Silvex Co., of Bethlehem.
(2) As to respondent Aircraft & Motor Products Co., that respondent Aircraft & Motor Products Co. and its officers, directors, representatives, agents, and servants cease and desist from directly or
indirectly advertising, publishing, circulating, or distributing any
circular, letter, advertisement, or other printed or written matter
whatsoever in which it is stated or held out that the spark plug of
the Silvex Co. is the result of Government tests for the Liberty motor.
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FEDERAL TRADE COMMISSION

v.
UNION PENCIL COMPANY, INC.
COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION 5
OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26 1 1914.
SYLLABUS,

Docket 759-July 19, 1921.

Where a corporation competitively engaged in imprinting or stamping upon pencils
the name requested by the purchaser, with the effect of misleading customers
and the public, advertised "High grade pencils engraved in gold"; notwithstanding the fact that the substance used for such imprinting contained no gold:
Held, That such false and misleading advertising, under the circumstances Bet forth,
constituted an unfair method of competition.

COMPLAINT.
The Federal Trade Commission, having reason to believe from a
preliminary investigation made by it that the Union Pencil Co., Inc.,
here~after referred to as the respondent, has been and is using
unf~1r methods of competition in violation of the provisions of
s~ction 5 of an act of Congress approved September 26, 1914, en·
titled, "An act to create a Federal Trade Commission, to define its
powers !illd duties, and for other purposes," and it appearing that a
proc~e~g by it in respect thereof would be to the interest of the
public, l~sues this complaint, stating its charges in that respect on
mformatton and belief as follows:
PARAGRAPH 1. That the respondent is a corporation organized
and existing under the laws of the State of New York, with its principal place of business in the city of New York, in said State.
P ~R. 2. That respondent is engaged in the business of selling
pencils upon which are imprinted, by the respondent, the name of
the purchaser or the name of some other person designated by the
purchaser, and respondent causes pencils sold by it to be· transported
~ 0 the purchasers thereof from the State of New York through and
Into other States of the United States, and carries on such business
in direct, active competition with other persons, partnerships, and
corporations similarly engaged.
• PAR, 3. That respondent, in the course of its business as described
~ para~aph 2 hereof, causes to be inserted in newspapers of general
Circulation, advertisements which contain false and misleading
statements of and concerning the pencils sold by it; that among
such false and misleadin(J' statements is a statement to the effect
~hat pencils sold by res;ondent are "engraved in gold," whereas,
m. the process of imprinting the name of the purchaser or other
111213°-23-VOL 4 - 5
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person on such pencils, gold leaf is not used, or gold in any other
form, but a substance known as "autofoil," which contains no gold,
is used; that such advertisements are calculated to and do mislead
and deceive the purchasing public, and customers are induced to
buy pencils from respondent upon the mistaken belief that the
printed matter thereon is in genuine gold and not an imitation of gold.
PAR. 4. That by reason of the facts recited, the respondent is
using an unfair method of competition in commerce, within the
meaning and intent of section 5 of an act of Congress entitled "An
act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes," approved September 26, 1914.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an act of Congress approved September 26, 1914, the Federal Trade Commission issued and served
.a complaint upon the rl:lspondent, Union Pencil Co., Inc., charging it
with the use of unfair methods of competition in commerce in violation of the provisions of said act.
The respondent having entered its appearance in its own proper
person and its answer herein, thereafter, and on June 27, 1921, it
entered and filed its amended answer, whereby it withdrew its said
answer originally filed, and admitted each and all of the allegations
and charges of said complaint, and waived any and all right and
privilege of introducing testimony and evidence in its own behalf,
and of offering oral argument before the Commission, and of filing
written briefs in this said cause, and agreed and consented that the
Commission should proceed forthwith, upon the said complaint, to
conclude and dispose of this said cause by entering its findings as to
tho facts, its conclusion, and its final order herein, notice thereof
being waived by the respondent, all as will more fully appear from the •
:fiies and records of this cause ..
And thereupon this proceeding came on for final hearing, and the
Commission, having duly considered the record, and being now fully
advised in the premises, makes ·this its findings as to the facts and
conclusion:
FINDINGS AS TO THE FACTS.
PARAGRAPH 1. That the respondent is a corporation organized and
existing under the laws of the State of New York with its principal
place of business in the city of New York, in said State.
PAR. 2. That respondent is in the business of selling pencils upon
which, at the request of its customers, it imprints or stamps the name
of the purchaser or the name of some other person designated by the
purchaser. ·
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PAR. 3. That these pencils so stamped or imprinted are sold by the
respondent to be transported and are transported in interstate commerce to the purchasers thereof from the State of New York through
and into other States of the United States, and that respondent carries
on such business in direct active competition with other persons,
partnerships, and corporations similarly engaged.
P ~R. 4. That respondent, in the course of its business as described
herem,. causes to be inserted in newspapers of general circulation
ad.vertlsements of its pencils which advertisements so inserted con·
tam the words "High grade pencils engraved in gold."
PAR. 5. That said pencils are not engraved in gold, but, on the
contrary, in the process of imprinting the name of the purch~ser or
other person on such pencils gold leaf is not used or gold m any
other form but a substance known as "autofoil," which contains no
gold, and that, accordingly, this statement that the "pencils are
engraved in gold" is false and misleading.
·PAn. 6. That the statements in the said advertisements were
known by the respondent at the time that they were made to be
false and calculated to mislead and deceive the public who purchased
said pencils.
PAR. 7. That relying on said false statements in said advertisements customers were induced to buy said pencils from the respondent
?P 0 n th~ mistaken belief that the printed matter thereon is.imprinte.d
m genume gold and not in an imitation of gold, and this to the1r
damage.
PAR. 8. That certain of the competitors in interstate commerce of .
the respondent engaged in the same business also advertised pencils
''engraved in gold" and these said competitors do in truth imprint
the name of the purchaser or other person upon the said pencils so
sold, using genuine gold leaf in said process of imprinting.
CONCLUSION •

. The practices of the said respondent, under the conditions and
Circumstances described in the foregoing findings, are unfair methods
of competition in interstate commerce and constitute a violation of
the act of Congress approved September 26, 1914, entitled "An act
to create a Federal Trade Commission to define its powers and
duties, and for other purposes.''
'
ORDER TO CEASE AND DESIST •

. This proceeding having been heard by the Federal Trade Commis·
Blon upon the complaint of the Commission and the amended answer
of the respondent, and the Commission having made its findings as
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to the facts with its conclusion, that the respondent has violated the
provisions of the act of Congress, approved September 26, 1914,
entitled "An act to create a Federal Trade Commission, to define its
powers and duties, and for other purposes,"
.
It is now ordered, That respondent, Union Pencil Co., Inc., and its
officers, directors, representatives, agents, and servants, do cease and
desist from selling, offering for sale, or holding out, in any advertisement or otherwise, any pencil or pencils as" engraved in gold," unless
the same be in truth and in fact engraved in gold.
And it is further ordered, That respondent, Union Pencil Co., Inc.,
within 60 days after service upon it of this order, enter and file its
report in writing, setting forth in detail the manner and form in
which this order has been complied with.
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FEDERAL TRADE COMMISSION

v.
SUNLIGHT CREAMERIES.
COMPLAlNT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION 5
OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26 7 1914.
SYLLABUS.

Docket 623-July 26, 1921.

Where a corporation engaged in the manufacture and sale of butter, using the so-called
station plan, under which the cream is aBBembled at various stations in charge of
agents, whose duty it is to purchase from farmers and to foster and protect their
patronage, and to ship the cream to the plant when assembled in sufficient quantities, by false and by derogatory statements concerning its competitors and their
contracts, and by threats, indemnification and increased compensation, and offers
thereof, attempted to and did induce competitors' agents to break their contracts
and abandon their stations for its own with resulting loss to competitors and gain
~0 it of patronage built up by them in the course of many years at heavy expense;
In so doing also taking advantage of its competitors' observance and its breach
of an agreement to discontinue such practices:
Held, That such inducement of breach of contract and appropriation of values, under
the circumstances set forth, constituted an unfair method of competition.

COMPLAINT.

T~e. Federal Trade Commission, having reason to believe fron; a
preh.nunary investigation made by it that the Sunlight Creamenes,
heremafter referred to as respondent, has been and is using unfair
met~o~s of competition in interstate commerce in violation of the
proVIsions of section 5 of an act of Congress approved September 26,
1914, entitled "An act to create a Federal Trade Commission, to
~efine its powers and duties, and for other purposes," and it appearIng that a proceeding by it in respect thereof would be to the interest
of t~e public, issues this complaint, stating its charges in that respect
on mformation and belief, as follows:
~ARAG~APH 1. That respondent is a corporation, organized ~nd
d~m~ busmess under and by virtue of the laws of the State of Mam~,
With Its principal office and place of business in the city of Washing·
ton Court House, in the State of Ohio.
PAR. 2. That respondent for more than a year last past has been,
and now is·, engaged in the business of selling and distributing butter,
and that such sales are made throughout the States and Territories
of the United States in competition with others so engaged in
selling butter.
PAR. 3. That the respondent and its said competitors, in the conduct of their business, severally purchase in competition with each
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other, in the States of Ohio, Indiana, and Kentucky, and in other
States of the United States, the principal component material, cream
or butter fat, necessary for the manufacture of said butter so shipped
and sold, and cause the cream or butter fat so purchased to be shipped
to their respective plants where it is converted into butter and thence
sold and shipped to the purchasers thereof as aforesaid; that such
cream or butter fat and butter is continuously moved to, from, and
among the aforesaid and other States of the United States, and there
now is, and at all times herein mentioned has been, a continuous
current of trade and commerce in such butter fat and between and
among the various States of the United States.
PAR. 4. That in the course of its said business respondent, through
its officers, employees, and agents, for more than six months last
past has conducted, and now is conducting, a campaign of defamation against a competitor, by circulating and causing to be circulated, among said competitor's employees, patrons, and others, newspapers, reprints from newspapers, and other printed matter containing false and unfair statements with reference to said competitor's
business, which statements have a tendency and capacity to cause,
and do cause, employees to sever their connection with, and patrons
to withdraw their patronage from such competitor, thereby causing
it the loss of great values created by, and belonging to, such competitor, which values respondent has appropriated, and now is appropriating, to its own use and benefit.
PAR. 5. That in pursuance of its said campaign, and as a part
thereof, respondent, through its officers, employees, and agents, has,
and now is, attempting to weaken said competitor's business organization, depreciate it as a competitor, and appropriate values created
by it, by approaching said competitor's employees, and others, and
by making to them false and unfair statements having a tendency
and capacity to destroy the confidence of such employees, patrons,
and others in said competitor's financial stability, and in said competitor's ability to continue to remain in business; and having a
te~dency and capacity to create among other false impressions in
the minds of such employees that their reputation and future business usefulness in the creamery industry would be ruined by longer
remaining in the employ of said competitor.
PAR. 6. That in furtherance of said campaign, by the use of methods as above described, and by means of threats, intimidation, and
persuasion, respondent attempted to induce, and did induce, employees to violate and terminate their contracts with said competitor,
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by leaving its employ to take employment with respondent and to
carry with them the business and patronage belonging to and enjoyed by said competitor, such employees being stationed at cities
and places located at distances from said competitor's main place
of business and intrusted and charged with the duties of procuring,
serving, dealing with, and holding for the benefit of said competitor
large groups of its patrons.
PAR ..7. That investigation by the Commission, based on numerous
~omplamts, revealed the almost universal practice in the creamery
mdustry of methods of competition of the nature herein charged,
and others; that to eliminate such methods more speedily than could
be accomplished by formal proceedings instituted against individual
concerns, a large number of creamery owners from various States,
at the invitation of the Commission, assembled at the city of Omaha,
~the State of Nebraska, on November 3, 1919, and then and there
m open meeting, presided over by a Commissioner of the Federal
Trade Commission, did, by means of resolutions individually discussed and separately voted on, define and denounce those methods
of competition which in the experience of the industry had proven
to be unfair; that later the State associations of creamery men in
the States of Ohio, Indiana, Illinois, Iowa, Kansas, Michigan, Minnesota, Wisconsin 7 Nebraska and Colorado, at their respective official
meetings, ratified and adopt~d the resolutions so passed at said city;
that pr~ctically the entire industry in so· far as represented by such
assoCiatiOns in the States named have officially acted on and approved said resolutions· that at the time of their original adoption
b.y the industry and
the announcement thereof by the CommissiOn, such resolutions were designated as, and are known as, "Trade
Practice Submittal-Creamery Industry"; that December 1, 1919,
~as. adopted, by resolutions of the said Nebraska and Michigan assoCiatiOns and generally understood by all others in the industry, as
the. day upon which the practice of methods so denounced was to
entrrely cease, and which on said day did cease; that among other
purposes intended and accomplished by the institution and adoption
of such "Trade Practice Submittal" was the obviation of a multiplicity of formal proceedings due to the voluntary and simultaneous action of the industry in eliminating practically all of the
methods and practices so defined and denounced.
PAn. 8. That respondent was, and is, well acquainted with the
purpose, intent, and spirit of the action taken by the industry for
the enlightenment of the Commission in the form of such "Trade
Practice Submittal," respondent having expressed its approval
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thereof, among other ways, by participation in the unanimous
ratification of said "Trade Practice Submittal" given at a meeting,
held on November 20, 1919, called for such purpose by the Ohio
Association of Creamery Owners and Butter Manufacturers, the
same being one of the State associations referred to in paragraph 7
hereof.
PAR. 9. That resolutions I and V of said "Trade Practice Submittal" read respectively as follows:
I. Resolved, That the willful interference by any person, association, or corporation,
by any means or devices whatever, with any existing contract between an employer
and employee or agent of such employer in or about the production, manufacture,
transportation, purchase, or sale of any dairy product or the performance of any
contractual duty or service connected therewith, such interference being for the
purpose or with the effect of dissipating, destroying, or appropriating, in whole or in.
part, the patronage, property, or business of another engaged in such industry, is
hereby declared unfair.

*

*

*

*

*

*

*

V. Resolved, That the making, causing, or permitting to be made or published any
false or untrue statement of or concerning the busineBb policies or methods of a competitor is hereby declared unfair.

PAR. 10. That by reason of the foregoing facts respondent has been,
and is, using unfair methods of competition in commerce within the
intent and meaning of section 5 of an act of Congress entitled "An
act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes," approved September 26, 1914.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an act of Congress approved September 26, 1914, the Federal Trade Commission issued and served its
complaint upon the respondent, Sunlight Creameries, charging it
with the use of unfair methods of competition in commerce, in violation of the provisions of said act.
The respondent having entered its appearance by its attorney and
having filed its answer admitting certain of the allegations of said
complaint, and denying certain others thereof; and the Commission,
having introduced testimony and evidence in support of the charges
of said complaint, and the respondent having rested its case without
the introduction of evidence and having waived the filing of briefs and
the hearing of argument herein, and
Thereupon this proceeding having come on for final hearing without oral argument, and the Commission having duly considered the
record, and it being fully advised in the premises, makes this its findings as to the facts, and conclusion:
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FINDINGS .AS TO THE FACTS.

PARAGRAPH 1. That respondent is a corporation, organized and
doing business under and by virtue of the laws of the State of Maine,
with its principal office and place of business in the city of Washington
Court House, in the State of Ohio.
PAR. 2. That respondent for more than a year 1ast past has been,
and now is, engaged in the business of selling and distributing
butter, and that such sales are made throughout the States and
Territories of the United States in competition with others so engaged
in selling butter.
PAR. 3. That the respondent and its said competitors, in the con·
duct o~ their business, severally purchase in competition ~th each
other, In the States of Ohio, Indiana, and Kentucky, and m other
States of the United States, the principal component material, cream
or butter fat, necessary for the manufacture of said butter so shipped
and sold, and cause the cream or butter fat so purchased to be shipped
to their respective plants where it is converted into butter and thence
sold and shipped to the purchasers thereof as aforesaid; and that
such cream or butter fat and butter is continuously moved to, from
and among the aforesaid and other States of the United States, and
there now is, and at all times herein mentioned has been, a continuous
current of trade and commerce in such butter fat and butter between
and among the various States of the United States.
PAR. 4. That respondent and its said competitors secure their raw
material, cream or butter fat, by a method known to the creamery
trude as the "station plan"; and that by such plan a flow of small
quantities of cream from numerous farms in the immediate vicinity
is directed to the station, from whence it passes in larger volume to
the churning plant.
PAR. 5. That respondent in competition with its said competitors
and. numerous other creameries similarly engaged, operates such
station plan and causes cream gathered at its stations in the States
of Ohio, Indiana, and Kentucky to be shipped to its creamery plant
in Ohio.
PAR. 6. That one such competing creamery company operates
such station plan and ships the cream gathered at its stations in the
State of Kentucky, the southern parts of the States of Indiana, and
Illinois, and the northern part of the State of Tennessee, to its.
creamery plant in Kentucky.
PAR. 7. That another such competing creamery company operates
such station plan and ships the cream gathered at its stations in the
States of Indiana and Ohio to its creamery plant in Indiana.
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PAR. 8. That cream so gathered at the stations of said competing
creamery companies is shipped to their respective creamery plants
as soon as a sufficient quantity of cream· is secured to constitute a
shipment; that immediately upon its arrival at the churning plants
such cream is poured into vats and churned into butter, and after
being so churned is shipped to other States for sale in competition
with respondent and others; that frequently such cream is purchased
at stations for the purpose of filling contracts for the future delivery
of butter, which contracts are made prior to and in anticipation of
such purchases of cream at said stations; and that said butter remains at said respective churning plants no longer than from one
day to one week before being shipped, as above described, to other
States.
PAR. 9. That said stations of respondent and said stations of its
competitors are in competition, each with the other at certain points
and in competition with other methods of purchasing cream at all
points; that one such competing method is known to the creamery
trade as the "direct shipping plan" which consists in the soliciting
and purchasing of cream to be shipped by rail directly from the farm
to the creamery; and another such method so known is the "route
plan," namely, the purchasing of cream at the producer's farm and
the transporting of it therefrom by means of trucks or wagon teams.
PAR. 10. That the method used in establishing such stations has
been and is to select a suitable location, equip a building or rooms
with necessary paraphernalia, advertise, and through representatives
personally solicit the patronage of purchasers of cream, situated at
such selected location and in the immediate vicinity thereof; that a
. capable person, known to the creamery trade as a "station agent"
or "operator," is there employed to test and care for the cream
received and to issue to patrons the creamery company's check,
drawn on the creamery company's bank account, in payment for
cream purchased, and to ship such cream to the churning plant
immediately upon its assemblage in sufficiently large quantities to
justify a rail shipment, usually 10 gallons; that said competing
creamery companies exercise full dominion over their said stations
and over their said agents or operators by requiring such agents,
operators, or employees to perform all the duties ordinarily performed
in a cream station; by deciding and dictating the price such agents
shall pay for cream purchased; by requiring detailed reports of all
purchases and of other matters; by accepting and acquiring title
to the cream directly from the purchaser; and by paying the agent,
operator, or employee for his services either on a commission or
salary basis.
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PAR. 11. That the cost of establishing such stations and thereby
creating values consisting of good will in the form of groups of
customers, providing a somewhat constant supply of cream, is from
$200 to ·$1,000 per station; that one of said competing companies
created approximately 250 such stations in 18 years; that respondent
announced by advertisement that it would have 1,000 stations ·in
one year; that approximately 99 per cent of existing cream stations
have been established by the creameries operating them; and that
such ~tations are usually located at distances from the main place
of busmess or the churning plant which they are established to supply.
~A~. 12. That for the purpose of preventing an unfair appropnatiOn of such values so created, leaving at the same time perfect
freedom of access by competitors to such customers or producers of
~ream, and also leaving such agents or operators absolute freedom
m the matter of voluntarily terminating any contract of agency or
employment according to the terms thereof and volun~arily seeking
~mployment of such competitors or others, members of the creamery
mdustry adopted in open meeting resolutions I and V of a set
of resolutions known as the "Trade Practice Submittal-Creamery
Industry," which resolutions I and V condemn the use of such
methods as are charged in this complaint; that such methods, although generally practiced by those engaged in the industry prior to
December 1, 1919 1 were thereafter. almost entirely abandoned by
the~, except that respondent continued until April 15, 1920, to
entice and to attempt to entice the agents and operators in the
em~loy of its competitors to violate the contractual relations with
thell' respective employers as herein specifically set forth.
P.A.:a. 13. That respondent after September 1, 1919, and prior to
April15, 1920, through F. W. Abke and M.P. Knudsen, managers,
respectively, during such period, and a force of field men working
under their direction, made frequent and systematic visits to station
agents or operators employed by its said competitors at stations
established by such competitors in the States of Ohio, Indiana, and
Kentucky, and attempted to entice and did entice such agents or
operators to violate their contractual relations with their employers •.
P.A.R. 14. That during this period respondent, through its representatives, participated in the adoption of and ratification of said
''Trade Practice Submittal-Creamery Industry" and thereby
encouraged its said competitors to abandon said certain practices,
which it agreed also to abandon on December 1, 1919, but which in
fact respondent did not abandon, but took advantage of its said
competitors by continuing and renewing the practices set forth in
said resolutions I and V which had been abandoned by its said
competitors.
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PAR. 15. That more than 20 such agents or operators employed
by one said competing creamery were thus visited and some such
agents or operators were visited as many as four times by as many
different employees of respondent; that on the occasions of such
visits said representatives and employees of respondent told some
of such agents or operators that their contracts with said competing
creamery company were not binding, and in some instances offered
to make good any loss occasioned by a breach thereof; that one such
station agent or operator under contract for two years was likewise
told that his contract was not binding and said agent or operator
was advanced more than $700 by respondent for the purpose of
placing said agent or operator in a position to violate his contract
and accept employment with respondent; that said agent did violate said contract by leaving the employ of said competing creamery
company and accepted employment with respondent; that all such
agents or operators were offered more remuneration than they were
then receiving, if they would leave their then employment and
accept employment with respondent; that among other statements
made by such employees and representatives of respondent to the.
agents or operators or employees of said competitor were statements
to the effect that said competitor was insolvent and the appointment
of a receiver had been asked for, that a receiver would be appointed
for such competitor within three. months or sooner, that the farmers
were afraid to accept said competitor's check in payment for cream,
that the reputation of such agents or operators would be injured
by being connected with an insolvent concern at the time it went to
the wall, and that it would be difficult for such agents or operators
to redeem the confidence of the public if they longer remained with
said competitor, that if such agent or operator did not accept employment with respondent within a given time, respondent would open
a competing station in the same town, or that respondent had opened
a station in such town but would hold the agency open for a time
to give such agent or operator an opportunity to accept a position
with respondent.
PAR. 16. That newspapers and reprints from newspapers containing accounts of said application for appointment of a receiver for said
competitor were shown to said competitor's agent or operators by
respondent's representatives and employees and such agents or
operators and others received through the mail, inclosed at times in
envelopes bearing the business card of respondent and at other times
inclosed in plain wrappers, newspapers, and reprints from newspapers
containing similar articles with reference to the said application for
receivership; and that such receiver has never been appointed.
PAR. 17. That as a result of this campaign, at least five of the
twenty and odd agents or operators so approached left the said com-
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peting creamery company and accepted employment with respondent
and took with them portions of the patronage and business established
and built up by said competing creamery company after years of
labor and the expenditure of a great deal of money; that one such
agent took to respondent approximately 90 per cent of said competing creamery company's business at the particular station which
such agent or operator was employed to foster and protect; that one
such agent, after being visited several times by the representatives
and employees of respondent, left the employ of said competing
creamery, accepted employment with respondent, and made two
spurious contracts, signed by the said F. W. Abke for respondent,
neither of which was intended to bind said agent or operator, but
both of which were made in an effort to show that said Abke did not
entice said agent by offers of higher remuneration; and that other
agents when so approached were cautioned not to speak to their
employers of the visit of respondent's representatives or employees.
PAR. 18. That the agents or operators of other such competing
creamery companies were approached by employees of respondent,
who in some instances succeeded in appropriating values of like
character created by and belonging to such competitors.
PAR. 19. That each of the agents or operators so approached by
representatives of respondent was at the time employed at stations
established by such competitors and such agents were paid for and
charged with the duty of serving and dealing with large groups of
patrons of such competitors.
PAR. 20. That respondent's representatives and employees did
succeed in some cases in inducing said employees to violate their
contracts with their said employers; that such employees did take
with them to respondent and for its benefit large groups of its said
competitor's patrons and business; and that respondent still enjoys
the patronage and business of such competitors so received by it
by reason of such inducements and breaches of contracts.
PAR. 21. That one such competing creamery company complained
to the accredited representative of the major stockholder of respondent
corporation concerning the conduct of said manager Knudson in
permitting employees of respondent to approach and disturb the
agents or operators of said competitors.
CONCLUSION.

That the methods of competition set forth in the foregoing findings
as to the facts in paragraphs 13 to 21, inclusive, and each and all of
them are, under the circumstances set forth in said findings, unfair
methods of. competition in interstate commerce, in violation of the
provisions of section 5 of an act of Congress approved September 26,
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1914, entitled "An act to create a Federal Trade Commission, to
define its powers and duties, and for other purposes."
ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Comr..aission upon the complaint of the Commission, the answer thereto of
the respondent and the testimony and evidence introduced thereunder, and the Commission having considered the record and made
its findings as to the facts with its conclusion that the respondent
has violated the provisions of the act of Congress approved September
26, 1914, entitled "An act to create a Federal Trade Commission, to
define its powers and duties, and for other purposes,"
It is now ordered, That the respondent, the Sunlight Creameries, its
officers, agents, employees, and servants, forever cease and desist
from practicing, renewing, or reviving the following methods of competition used by it prior to April15, 1920, to wit:
(1) From appropriating, or attempting to appropriate, values
created by competitors by approaching and enticing, or attempting
to entice, station agents or operators or other employees of competitors to violate their contractual relations and take with them the
business and patronage of said competitors;
(2) From making or circulating, or causing to be made or circulated,
to or among station agents or operators or other employees of competitors, or the public generally, either oral, written, or printed
statements containing false and unfair matter concerning the business or standing of competitors.
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FEDERAL TRADE COMMISSION
v.
SEALWOOD COMPANY.
COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION

5 OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26 1 1914.
Docket 601-August 9, 1921.
SYLLABUS.

Where a corporation dealing in a substitute for shellac, and in a reducer used in connection therewith, gave and offered to give to employees of its customers and
prospective customers, without the knowledge and consent of their employers,
gratuities such as money, liquor, cigars, meals and other personal property as
inducements to them to influence their employers to purchase its products to the
exclusion of ita competitors', with the effect of compelling its competitors to do
likewise or lose business, and of increasing the cost of its products to the public:
Held, That such gifts and offers to give, under the circumstances set forth, constituted
an unfair method of competition.

COMPLAINT.
The Federal Trade Commission, having reason to believe from a
preliminary investigation made by it that the Sealwood Company,
hereinafter referred to as respondent, has been and is using unfair
methods of competition in interstate commerce in violation of the
provisions of Section 5 of an Act of Congress, approved September
26, 1914, entitled "An Act to create a Federal Trade Commission, to
define its powers and duties, and for other purposes," and it appearing that a proceeding by it in respect thereof would be to the interest
of the public, issues this complaint, stating its charges in that respect
on information and belief as follows:
PARAGRAPH 1. That respondent is a corporation, organized and
doing business under and by virtue of the laws of the State of Missouri, with its principal office and place of business in the City of
St. Louis, in said State.
.
PAR. 2. That respondent for more than a year last pasthasbeen,
and now is, engaged in the business of selling and distributing a
commodity used as a substitute for shellac, known as 11 Sealwood,"
and in selling and distributing a reducer used in connection therewith;
and that such sales are made throughout the States and Territories of
the United States in competition with others engaged in selling
shellac and reducers therefor.
PAR; 3. That for more than a year last past, respondent, in the
course of its said business, has been and now is giving and offering to
give to employees, who in the regular course of their employment use
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shellac, or who direct its use by others, or who are required to purchase shellac for, or recommend the purchase of shellac to, their
respective employers, gratuities, such as money, liquor, cigars, meals
and other personal property, as inducements to said employees to
influence their respective employers to purchase from respondent its
said substitute for shellac and the reducer used in connection therewith to the exclusion of the products of its competitors.
PAR. 4. That by reason of the foregoing facts, respondent has been
and is using unfair methods of competition in commerce within the
intent and meaning of Section 5 of an Act of Congress entitled "An
Act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes," approved September 26, 1914.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress, approved September 26, 1914, the Federal Trade Commission issued and served
a complaint upon the respondent, the Sealwood Company, charging
it with the use of unfair methods of competition in commerce, in
violation of the provisions of said Act.
The respondent, having entered its appearance by its Attorney,
and filed its answer herein, hearings were had and evidence was
thereupon introduced in support of the allegations of said complaint and on behalf of the respondent, the Sealwood Company,
before Examiners of the Federal Trade Commission, theretofore
duly appointed.
After considerable testimony and evidence had been offered and
received in this proceeding, the respondent through its Attorney
formally admitted for the purpose of this proceeding that the facts
recited below are true and correct, and requested that the Commission dispose of this matter without the introduction of further testimony, and make its findings as to the facts and issue its order against
the respondent, directing it and its officers, agents, salesmen and
other representatives to cease and desist from directly or indirectly
continuing to use the methods and practices alleged and charged in
the complaint.
And thereupon this proceeding came on for final hearing, and the
Commission, having heard argument of counsel and duly considered
the record, and being now fully advised in the premises, makes this
its findings as to the facts and conclusion.
FINDINGS AS TO THE FACTS.

PARAGRAPH 1. That respondent is a corporation organized and
doing business under and by virtue of the laws of the State of Missouri, with its principal office and place of business in the city of
St. Louis, in said State.
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PAR. 2. That respondent for more than a year last past has been,
and now is, engaged in the business of selling and distributing a
commodity used as a substitute for shellac, known as "Sealwood,"
and in selling and distributing a reducer used in connection therewith;
and that such sales are made throuo-hout
the States and Terri•
0
tones of the United States in competition with others engaged in
selling shellac and reducers therefor.
PAR. 3. That for more than a year last past, respondent, in the
course of its said business, has been and now is giving and offering
to give to employees, who in the regular course of their employment use shellac, or who direct its use by others, or who are required
to purchase shellac for, or recommend the purchase of shellac to,
their respective employers, gratuities, such as money, liquor, cigars,
meals and other personal property, as inducements to said employees to influence their resp('ctive employers to purchase from
respondent its said substitute for shellac and the reducer used in
connection therewith to the exclusion of the products of its com-·
petitors; that respondent in so giving and offering to give gratuities
to employees, acted secretively and without the knowledge or consent of the employers of such employees; that the giving of such
gratuities by respondent tends to and does compel its competitors
to adopt the same or similar methods of competition, or suffer the
loss of business; and that the cost of making such expenditures become a part of the expense incurred by respondent in distributing
its products and is added to the price charged the purchasing public
for such products.
CONCLUSION,

That the practices of the said respondent, under the conditions
and circumstances described in the foregoing findings, are unfair
methods of competition in interstate commerce and constitute a
violation of the Act of Congress approved September 26, 1914, entitled, "An Act To create a Federal Trade Commission, to define
its powers and duties, and for other purposes."
ORDER TO CEASE AND DESIST.

This proceedinO" having been heard by the Federal Trade Com:mission, upon th: complaint of the Commission and the answer of
the respondent the testimony and evidence and the argument of
counsel, and the Commission having made its findings as to the
facts, with its conclusion that the respondent has violated the pro"_isions of the Act of Congress approved September 26, 1914, entitled, "An Act to create a Federal Trade Commission, to define its
powers and duties, and for other purposes/'
111213 °-23-VOL 4--6
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It is now ordered, That the respondent, Sealwood Company, and
its officers, agents, servants, representatives and employees cease
and desist from giving or offering to give, directly or indirectly, to
employees of customers or prospective customers, who in the course
of their employment, use, purchase, or recommend for purchase, or
who direct or control the use or purchase by others of shellac, or
other commodities manufactured or sold by respondent, for their
respective employers, gratuities of money, liquor, cigars, meals or
other personal property, without the knowledge or consent of their
employers, for the purpose of inducing said employees to influence,
or as a reward for influencing their respective employers to purchase
from the respondent any commodity manufactured for sold by it,
or to refuse to purchase products of its competitors.
lt is further ordered, That the respondent within sixty (60) days
after the date of service upon it of this order, file with the Commission a report in writing, setting forth in detail the manner and form
in which it has complied with the order to cease and desist hereinbefore set forth.
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FEDERAL TRADE COMMISSION

v.
SEYM:OUR CHEMICAL CO. AND ALEXANDER S. MANN.
COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION
5 OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26 1 1914.

Docket 625-August 9, 1921.
SYLLABUS.

its

Where a corporation and an individual,
predecessor, engaged in the manufacture
and sale of soaps and degreasing materials, gave and offered to give to employees
of their customers and prospective customers, without the knowledge and consent of their employers, sums of money as an inducement for them to influence
their employers to purchase from them, the donors, and to refrain from dealing
with competitors:
Held, That such gifts and offers to give, under the circumstances set forth, constituted
an unfair method of competition.

AMENDED COMPLAINT.

The Federal Trade Commission, having reason to believe from a
preliminary investigation made by it that Seymour Chemical Company and Alexander S. Mann, hereinafter referred to as the respondents, have been and are using unfair methods of competition in
interstate and foreign commerce in violation of the provisions of
Section 5 of an Act of Congress approved September 26, 1914,
entitled, "An Act to create a Federal Trade Commission, to define
its powers and duties, and for other purposes," and it appearing
that a proceeding by it in respect thereof would be to the interest
of the public, issues this amended complaint, stating its charges in
that respect on information and belief as follows:
• PARAGRAPH 1. That the respondent, Seymour Chemical Company,
Is a corporation organized and existing under and by virtue of the
laws of the State of Rhode Island, with principal place of business
at Providence, in said State.
PAR. 2. That the respondent, Alexander S. Mann, is the president
and treasurer of the respondent Seymour Chemical Company, and
owns more than a majority of its stock, and prior to the organization
of the respondent, Seymour Chemical Company, in August, 1919,
operated under the trade name of Seymour Chemical Company;
that the respondent, Seymour Chemical Company, upon its organi·
zation succeeded to the business theretofore carried on by the re·
spondent Alexander S. Mann, under the trade name as aforesaid,
which business is now under the supervision and management of the
respondent, Alexander S. Mann, in his capacity as stockholder,
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director, officer and manager of the respondent, Seymour Chemical
Company.
PAR. 3. That the respondents are and have been engaged in the
business of manufacturing and selling textile finishing materials,
including soaps and degreasing materials, causing same to be transported to the purchasers thereof, from the State of Rhode Island
through and into other States of the United States, in direct active
competition with other persons, partnerships, and corporations
similarly engaged.
PAR. 4. That the respondents in the course of the business as
described in Paragraph Three hereof, have been giving to boss
finishers in textile mills, without the knowledge and consent of their
employers and without other consideration therefor, gratuities or
cash commissions to influence such finishers to induce their employers
to purchase the product. of respondent and to refuse to purchase the
products of competitors of respondent; that such gratuities or cash
commissions so paid out by the respondents were at the rate of
approximately $10 to $12 per barrel of material sold.
PAR. 5. That by reason of the facts recited, the respondents are
using an unfair method of competition in commerce, within the
intent and meaning of Section 5 of an Act of Congress entitled, 11 An
Act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes," approved September 26, 1914.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress, approved September 26, 1914, the Federal Trade Commission issued and served a
complaint and an amended complaint upon the respondents, the
Seymour Chemical Company, and Alexander S. Mann, charging them
with the use of unfair methods of competition in commerce, in violation of the provisions of said Act.
The respondents having entered their appearance by their attorney,
and filed their answers herein, hearings were had and evidence was
thereupon introduced in support of the allegations of said complaint,
before an examiner of the Federal Trade Commission theretofore duly
appointed.
And thereupon this proceeding came on for final hearing and the
respondents having waived the filing of briefs and oral argument, and
the Commission, having duly considered the record and being now
fully advised in the premises, makes this its findings as to the facts
and conclusion.
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Order.
FINDINGS AS TO THE FACTS.

PARAGRAPH 1. That the respondent, Seymour Chemical Company is now and has been at all times since August, 1919, a corporation
organized and existing under and by virtue of the laws of the State
of Rhode Island, having its main office and principal place of business
in the City of Providence, in said State; that the respondent, Alex··
ander S. Mann, is an individual occupying the position of president
and treasurer of the respondent, Seymour Chemical Company, and
holding and controlling a majority of the stock of such corporation;
that prior to the organization of the respondent Seymour Chemical
Company, to wit, from May, 1918 to August, 1919, respondent,
Alexander S. Mann, did business in Providence, R.I., under the name
and style of Seymour Chemical Company, and that the respondent
Seymour Chemical Company upon its organization succeeded to the
business theretofore carried on by the respondent, Alexander S.
Mann under such trade name.
PAR. 2. That the respondents are and have been engaged in the
business of manufacturing and selling finishing materials, including
soaps and degreasing materials, and shipping such products in commerce from the State of Rhode Island through and into other States
of the United States; that other persons, firms, partnerships and
corporations sell and ship like products in commerce in competition
with respondents.
PAR. 3. That the respondents in the course of their business of
selling soaps and degreasing materials, as above set forth, during the
years 1918, 1919, and 1920, have given and offered to give to employees of their customers and prospective customers, without the
knowledge and consent of their employers, sums of money as an
inducement to influence their said employers to purchase or contract
to purchase respondent's products, and to refrain from dealing or
contracting to deal with competitors of respondents.
CONCLUSION.

That the methods described in the foregoing findings as to the
facts, under the circumstances set forth therein, are unfair methods
of competition in violation of the provisions of Section 5 of the Act
of Congress approved September 26, 1914, entitled, "An Act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes."
ORDER TO CEASE AND DESIST •

. This proceeding having been heard by the Federal Trade CommisSion upon the complaint of the CoiDinission and the answers of the
respondents, the testimony and evidence, and the Commission having
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made its findings as to the facts with its conclusion that the respondents have violated the provisions of the Act of Congress approved
September 26, 19141 entitled, "An Act to Create a Federal Trade
Commission, to define its powers and duties, and for other purposes,"
It is now ordered, That the respondents, Seymour Chemical Company and Alexander S. Mann, and each of them, and their agents,
representatives, servants and employees do cease and desist from
directly or indirectly giving or offering to give to employees of customers or prospective customers, or employees of any competitor's
customers or prospective customers, without the knowledge and consent of their respective employers, money, cash bonuses, commissions, or loans of money or other things of value, without an expectation of repayment, as an inducement to influence their employers to
purchase or contract to purchase the products of respondents, or cause
any customer of a competitor to refrain from dealing or contracting
to deal with any competitor of said respondents.
And it is further ordered, That said respondents shall within sixty
days from the date of service of this order file with the Commission
a report setting forth in detail the manner and form in which they
have complied with the order of the Commission hereinbefore set
forth.
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FEDERAL TRADE COMMISSION

v.
THE L. B. SILVER COMPANY.
COMPLAINT IN THE JlfATTER OF THE ALLEGED VIOLATION OF SECTION II
OF AN ACT OF OONGRESS APPROVED SEPTEMBER 26, 1914.

Docket 581-September 12, 1921.
SYLLABUS.

Where a corporation engaged in the purchase, breeding and sale of thoroughbred
hogs,
(a) Falsely advertised and otherwise stated to the public that the pigs bred
for, named, and sold by It as Ohio Improved Chester or 0. I. C. pigs are a
separate and distinct breed from that known as Chester Whites;
(b) For the purpose of securing trade made such statements in its advertisements, circulars, and otherwise, as 0. I. C. hogs are "not liable to cholera";
"Are not liable to cholera and other diseases as are the black or dark
hogs"; "This has been demonstrated many times, especially throughout
the western states," the facts being that no one breed Is less susceptible to
such scourge than any other, white hogs being if anything a little more
susceptible than the black, and that the 0. I. C. hogs have not become
popular on account of any alleged hog cholera or disease-resisting qualities;
(c) For the purpose of securing trade falsely advertised and otherwise publicly
stated that owing to its extensive shipments of live stock it enjoyed special
express rates;
(d) Advertised and otherwise publicly stated that two of Its 0. I. C. hogs
weighed 2,80(} pounds, and that it would ship to any purchaser a sample pair
of such famous hogs on time and give the agency to the first applicant, the
facts being that the largest hogs used by it for breeding purposes do not
weigh more than 500 or 600 pounds, though there was some evidence that
over 50 years ago two sold by the founder of the so-called 0. I. C. breed
reached such weight;
(e) Advertised and otherwise generally offered what it called Chester Whites
at 50 per cent less than the price at which it contemporaneously offered 0. I.
C. pigs, declining on one pretext or another to fill orders secured for the
former, but endeavoring, sometimes successfully, to persuade those so
ordering to accept 0. I. 0. pigs In Ueu thereof; and
(f) Falsely advertls~ continuously, and otherwiBe publicly stated that there
had been " no cholera, foot and mouth, or any other contagious diseuse In
our locality for over 50 years":
Held, That such false and misleading advertising and such misrepresentations
and course of conduct, under the circumstances set forth, constituted
unfair methods of competition.

COMPLAINT.
The Federal Trade Commission, having reason to believe from a.
preliminary investigation made by it that The L. B. Silver Co.,
hereinafter referred to as the respondent, has been and is using un·
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fair methods of competition in interstate commerce in violation of
the provisions of Section 5 of an Act of Congress approved September 26, 1914, entitled "An Act to create a Federal Trade Commission to define its powers and duties, and for other purposes," and it
appearing that a proceeding by it in respect thereof would be to the
interest of the public, issues this complaint stating its charges in that
respect on information and belief as follows :
PARAGRAPH 1. That the respondent, The L. B. Silver Co., is a corporation organized and existing under and by virtue of the laws of
the State of Ohio, and having its principal office and place of business in the City of Cleveland in the State of Ohio.
PAR. 2. That the respondent is, and for more than six years last
past has been engaged in the business of buying hogs of various ages
and of both sexes, and selling and shipping them to purchasers
located in the various states of the United States, and in so doing
has been and is competing with others engaged in breeding, dealing
in, and selling thoroughbred hogs in interestate commerce.
PAR. 3. That in the course of conducting its business, as mentioned
in Paragraph 2 hereof, respondent has represented and asserted from
time to time during the period aforesaid and still does represent and
assert by means of various advertisements, articles and printed communications published in newspapers, journals, and periodicals circulated in and among the various states, and by means of circulars,
letters and other means of communication sent through the United
States mails or otherwise distributed or published to, in and among
the several states of the United States, that it is a breeder and shipper of thoroughbred hogs, and sometimes that it is the most extensive breeder and shipper of thoroughbred hogs in the world, when,
as a matter of fact the respondent is not a breeder but buys its pigs
and hogs from farmers with whom it claims to have contracts for
the raising and breeding of pigs, particularly of the Chester 'Vhite
breed which the respondent characterizes as Ohio Improved Chesters
or 0. I. C., or Famous 0. I. C., which pigs and hogs when so purchased respondent sells and ships to various purchasers located in
the several states of the United States.
P.AR.4. That by means of [the methods] and during the times
alleged in Paragraph 3 hereof, respondent has represented, asserted,
and published, and still does so represent, assert and publish that
said alleged breed known as Ohio Improved Chesters or 0. I. C.'s, or
Famous 0. I. C.'s is a breed of hogs separate and distinct from Chester
White Hogs, and that said alleged breed is superior to the Chester
White breed; that to lend color to said representation respondent has
from time to time during the times aforesaid, among other things,
advertised by the means aforesaid that it would sell Chester White
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Pigs at a price substantially less, to wit: about 25 per cent less per
pair than that for which it advertises to sell 0. I. C.'s, that respondent usually endeavored to induce those ordering Chester "White pigs
at such less price to reconsider and accept 0. I. C.'s at the increased
price, that when such prospective customer insisted on receiving
Chester White pigs as advertised, respondent would either refuse to
deliver, usually assigning some pretext such as that it had discontinued breeding Chester White pigs, or would sell and ship pigs of
inferior type but of the same breed and many times from the same
litter from which respondent was selling alleged 0. I. C.'s.
PAR. 5. That by means o£ [the methods] and during the times alleged in Paragraph 3 hereof, respondent has represented, asserted
and published that said alleged breed of 0. I. C.'s is not susceptible to
cholera and other diseases; that there has been no cholera, foot and
mouth, or any other contagious disease in respondent's locality for
over 50 years; that the 0. I. C. hog escapes cholera, pneumonia and
other diseases where others are swept away; that the genuine 0. I. C.
possesses a power to repel disease in a degree unknown to other
breeds; that the respondent has bred 0. I. C. hogs for 53 years and
has never lost a pig with cholera or any other contagious disease,
and many other statements of like or similar character and import,
while as a matter of fact the said Ohio Improved Chester hogs or
0. I. C.'s are no other than, or different from Chester White pigs,
and are not peculiarly immune to or exempt from disease.
PAR. 6. That during the times aforesaid, respondent has by means
of printed circulars, letters, and other communications falsely represented that it had secured greatly reduced express rates on its live
stock; that the express compani~:>s had agreed to give stock shipped
by respondent special rates.
PAR. 7. That respondent, by the means and during the times alleged in Paragraph 3 hereof, represented and asserted that two of
respondent's alleged breed of 0. I. C. hogs weighed 2,806 pounds,
such representations being so made and asse;rted as to mislead a
prospective purchaser to believe that two 0. I. C. hogs were then in
existence or recently had been in existence weighing 2,806 pounds,
whereas said representations referred to hogs which are alleged tD
have existed in the year 18()8.
PAR. 8. That the representations, assertions and advertising matte1:
referred to in Paragraphs 3, 4, 5 and 6 hereof were and are false,
and made by respondent knowing them to be false, and with the
intent that prospective purchasers of thoroughbred hogs should be
misled and thereby induced to purchase stock from respondent instead of from its competitors.
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REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress, approved September 26, 1914, entitled, "An Act To create a Federal Trade Commission, to define its powers and duties, and for other purposes," the
Federal Trade Commission issued and served a complaint upon the
respondent, The L. B. Silver Co., charging it with the use of unfair
methods of competition in commerce in violation of the provision of
the said Act.
The respondent, The L. B. Silver Co., having entered its appearance by its attorneys, Messrs. ·white, Johnson, Cannon and Speith,
and having filed its answer herein, hearings were had and evidence
was thereupon introduced in support of the allegations of said complaint, and on behalf of the respondent in support of its answer
before George McCorkle, an Examiner of the Federal Trade Commission, theretofore duly appointed.
And thereupon this proceeding came on for final hearing, and the
Commission, having heard argument of counsel and having duly considered the record, and being now fully advised in the premises,
makes this its findings as to the facts and conclusions:
FINDINGS AS TO TilE FACTS.

PAUAGRAPH 1. That the respondent, 'fhe r•. B. Silver Company, is
a corporation organized and exising under and by virtue of the laws
of the State of Ohio. For some years previous to and at the time
of the issuance of the complaint in this action it had its office and
principal place of business in the City of Cleveland, State of Ohio.
That since the said issuance of said complaint it removed its office
and principal place of business and it is now located in the city of
Salem, in the State of Ohio.
PAR. 2. That the respondent advertises itself as a breeder of hogs.
In a strict sense, this is not true. A breeder of hogs is a person who
owns the sow at the time of conception regardless of the ownership
of the sire. A broker of hogs is one who buys and sells hogs which
are bred by others. The respondent buys sows and boars at large
prices. The sows, and sometimes the boars, are sold at pork prices
to farmers for the purposes of raising the young for the respondent.
The respondent directs the mating of the sows and boars. When
the young are six weeks old, the respondent buys such of the young
it selects at Pittsburgh pork prices, plus an additional amount per
pound up to a certain weight. These young the respondent uses to
fill its customers' orders. As the respondent controls the mating and .
the sows ancl boars are sold to the farmers for breeding purposes
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only, and not to convey all title, right and interest in them, the
respondent may properly be called a breeder.
PAR. 3. That the respondent advertises and otherwise states to
the public that the pigs bred for it and named and sold by it as
0. I. C. pigs are a breed separate and distinct from the breed of pigs
known as Chester ·whites. The fact is that the 0. I. C. pigs and
the Chester "White pigs are one and the same breed. The word breed
refers to a class of animals derived from a proved foundation stock
that reproduces from generation to generation its special characteristics whereby it may be distinguished from other breeds of live
stock. This definition of breed in its essential elements is thought
to be correct by all hog breeders, including the respondent itself.
If two so-called different breeds of hogs are so near alike that a
person could not tell the difference between the animals of one breed
and the animals of the other breed, alleged to be different, the two
breeds must be regarded as the same breed. If two so-called breeds
of hogs were so near alike that if any one animal of one breed
was compared with any one of the other so-called breed and no
difference could be seen between the two animals, it would not be
possible to maintain that the two so-called breeds were different
breeds. It is the general consensus of opinion by disinterested persons, including experts, eminent raisers of pure-bred hogs, veterinarians, stock buyers, men long engaged in the practice of hog raising, and Carl Silver himself, the respondent's president, that hogs
which fairly represent true types of 0. I. C. and Chester White
have such sameness of characteristics that they can not be distinguished.
PAR. 4. That the Chester White pigs and the so-called Ohio Improved Chester pigs, or 0. I. C. pigs, are one and the same breed,
and are not, as claimed by the respondent, separate and distinct
breeds of hogs, is also shown by the following facts found: The
foundation stock and the breed history of the Chester ·white and the
so-called 0. I. C. pigs are the same. The Chester White breed originated about 1820 by crossing native white pigs of Chester County,
Pa., with an imported boar of a breed known as Bedfordshire and
some white Chinese pigs obtained from England about that time.
L. B. Silver, the founder of the so-called 0. I. C. pigs, obtained
about 1863, in New York, a herd of these Chester Whites which had
been taken from Pennsylvania. These pigs Silver took to Ohio and,
as he says, by careful selection and breeding within the breed and
without the introduction of any animals of any other breed, he improved the type of these Chester Whites and called them the Ohio
Improved Chesters, or 0. I. C.'s. Other breeders of Chester Wllites,
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for instance, :Mr. Todd, also improved the breed by careful selection
and breeding within the breed and without the introduction of any
animals of any other breed. These breeders did not claim they originated any new breed, but considered their types as Chester Whites.
PAR. 5. That all authors of any national reputation of books on
breeds of farm animals and on breeds of swine, who have themselves
made any personal investigations into the origin and history of the
Chester White breed and the so-called 0. I. C. swine, and who have
not relied wholly upon the literature and advertising matter of the
respondent, are convinced, and so state in their publications, that the
0. I. C. is only a strain or type of Chester Whites and belongs wholly
and entirely to the Chester White breed. That authors who once
stated that the 0. I. C.'s are a different and distinct breed from the
Chester White relied upon and were misled by the literature of the
L. B. Silver Co., the respondent. That further investigation and
research have convinced these authors that such literature of therespondent was not correct and that the 0. I. C. and Chester White are
one and the same breed. That the works of these authors were not
written with a view to any litigation nor to any litigable affair; that
they were published primarily for their profession and in the interests of swine industry; that it was their understanding that every
conclusion made in their writings would be subject to careful professional criticism, and that the statements made therein would be ulti..
mately open to certain refutation and denial, if not well founded;
that this thought was always in their mind in everything they
have written; that they understood that their reputation depended
upon the correctness of their data and the validity of their conclusions drawn therefrom; that they might better not have written their
articles and books than put forth statements in which might be detected a lack of sincerity of method and accuracy of results; that no
criticism or comment or further investigation or data gathered by
any of them save witness Ewing, and he corrected his erroneous
statements, have been made since the publication of their articles that
lead them to believe the statements made therein as inaccurate.
PAR. 6. That at all the important state, national and international
fairs, expositions and live-stock shows, the 0. I. C. pigs are classified
as Chester White pigs, or as belonging to the Chester 'White breed.
At some of the fairs, induced to do so for financial considerations,
fair directors have given to 0. I. C. show animals a special, but not a
separate, classification. This special classification is not given because
the 0. I. C. is thought by these directors to be a breed separate and
distinct from the Chester Whites. All this is true in Ohio, the home
state of the 0. I. C. pigs. Carl Silver, the president of the respondent,
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stated that the fairs and expositions throughout the United States
are not recognizing the 0. I. C. pigs as anything else than Chester
Whites.
PAR. 7. That each individual thoroughbred animal of a particular
breed bas a pedigree. This pedigree gives the ancestral history of the
individual animal back to the foundation stock of its breed. These
pedigrees are all kept in a record. Each separate breed of swine has
an association whose principal function is to keep an accurate record
of the pedigrees of the individual animals belonging to the breed.
The pedigree of an animal belonging to another breed is not permitted to be recorded in the record of any other breed, nor are crossbred or mongrel bred animals. These different record associations
have an association known as TheN ational Association of Swine Records. The 0. I. C. Swine Breeders' Association applied for membership in The National Association of Swine Records upon the ground
that it was an association recording a breed separate and distinct from
the Chester White pigs. The National Association of Swine Records,
after a careful investigation into the facts, and after due deliberation, refused to admit the 0. I. C. Association as an association recording a breed separate and distinct from the Chester White. This
National Association of Swine Records regarded the 0. I. C. Association as one recording only Chester White Records and as such
offered it membership.
PAR. 8. That each association recording pedigrees of thoroughbred
animals has rules and regulations for recording these peJigrees. They
serve to preserve the purity of the breed by preventing registration
of crossbred and mongrel bred animals. The rules and regulations
for recording the pedigrees of the 0. I. C. pigs are found in volume
10 of the 0. I. C. Swine Breeders' Association Record. The rules for
recording in the 0. I. C. Swine Breeders' Association sta~ that a
pedigree to be eligible to record in this Association shall be:
First. The direct offspring of 0. I. C. sire and dam recorded In the Record
of the 0. I. C. Swine Breeders' Association, or some existing reputable record
of Chester White Swine. The International 0. I. C. Record Association, since
date receiver was appointed (January, 1899), is not recognized as a reputable
record.
Second. The Secretary may, at his discretion, record animals the sire or
dam of which is an 0. I. C., recorded as above, the other direct ancestor of
which is recorded In some reputable C. W. Record or in the International Record
previous to the appointment of the receiver.
Third. All applications for record not In first or second clause of these rules
shall be referred to the Board of Trustees, and, 11' approved by a mt'.jority of
said Board, sball be admitted to record.
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PAR. 9. Eminent professors of swine breeding teach their classes
that these rules prove that the 0. I. C. pigs and Chester White pigs
belong to the same breed. Practical prominent hog growers of
National reputation state that under these rules both the 0. I. C.
pigs and the Chester White pigs and crosses of 0. I. C. pigs with
Chester White pigs may be and are recorded in the 0. I. C. Swine
Breeders' Association Record, and that this proves that the 0. I. C.
pigs and the Chester White pigs are one and the same breed. Frost,
a witness for the respondent, official in the 0. I. C. Swine Breeders'
Association, and a winner of many prizes at the St. Louis Exposition, showed his pigs as Chester "Whites at that show and advertises
as Chester Whites the 0. I. C. pigs he showed there and which won
the prizes. The Canadian Government, the head of the Swine Department, Bureau of Animal Industry, Department of Agriculture
for the United States Government, the Ohio State authorities on
swine, buyers of stock and swine in and around Salem, Ohio, the
local veterinarians and the general public in and around Salem,
Ohio, all consider the 0. I. C. pigs and the· Chester Whites as one
and the same breed, and that the two names mean and refer to them
as animals of the same breed.
PAR. 10. That, as stated above, each different breed of pigs has its
own records of the pedigrees of the animals belonging to the breed.
The pedigree of an animal of one breed can not be registered in the
record of pedigree of another breed.· In 1884 the first record of
pedigree of the Chester 1Vhite breed was established. Previous to
this only private records of Chester Whites were kept. The Association keeping these records was then and is now called The N ationa! Chester White Swine Record Association. For seven years
the pedigrees of all the so-called 0. I. C. pigs were registered as
Chester Whites in the records of this Chester White Association.
From 1891 to 1895 an attempt was made by L. B. Silver and H. A.
Jones to create a record for Silver's 0. I. C. pigs as a new breed.
These men established in those years The International 0. I. C.
Record Association. This was unsuccessful because Silver could not
show he had a new breed in the 0. I. C. pigs. In 1897 L. B. Silver
started a new record association for his pigs. This is now in existence and is known as the 0. I. C. Swine Breeders' Association, All
the pedigrees of all the hogs recorded in the International 0. I. C.
and in the 0. I. C. Swine Breeders' Association trace back into The
National Chester White Swine Record, or some other record of
Chester White 'Swine records. In Volume 10 of the 0. I. C. Swine
Breeders' Association Record their record is called a " Chester White
Record."
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PAR. 11. That from the very beginning of L. B. Silver's business
and down to the present time the respondent and its predecessor in
business, L." B. Silver, have purchased and used pure-bred Chester
White boars for mating to their own animals to produce pigs they
sold to their customers as pure-bred 0. I. C. pigs. Ne.ither the
respondent nor its predecessor have ever used boars of any other
breed. From time to time the respondent has bought numbers of
famous pure-bred Chester White boars, reregistered them in the
0. I. C. Swine Breeders Association Record, mated them to 0. I. C.
sows used for its breeding purposes and sold the progeny as purebred 0. I. C. pigs, and gave to the purchasers pedigrees of the
progeny sold, and registered these pedigrees in the 0. I. C. Swine
Breeders Association Record as pedigrees of pure-bred 0. I. C. pigs,
PAR. 12. That for the purpose of judging the merits of the characteristics of the individual hogs belonging to it, each breed of hogs
has its own score card or standard of excellence. The official score
card for any particular breed describes the outstanding characteristics of that breed as a whole. When two breeds of hogs, alleged to
be different, have the same score card the two are not different breeds,
but are one and the same breed. No two different breeds use the same
score card. The score card for the 0. I. C.s has been, since their
earliest days, identical with that of the Chester Whites. Previous
to the formation of The International 0. I. C. Record Association in
1895, the score card for the 0. I. C. was identical with that of the
Chester White. 'When that association was formed it continued to
use the Chester White score card. The 0. I. C. Swine Breeders
Association organized in 1897, adopted and used until 1905 the
Chester White score card. From that year until 1913, the 0. I. C.s
used a very slightly different score card. In 1913 the 0. I. C. Swine
Breeders Association adopted the Chester White score card and
has used it ever since. The fact that the score card for the 0. I. C.
and the Chester 'Whites are the same is indisputable evidence offered
by each association they are handling the same breed.
PAR. 13. That for the purpose of securing trade, the respondent,
in its advertisements, circulars, booklets, pamphlets, letters and other·
matter sent through the mail, stated that the 0. I. C. hogs are " not
liable to cholera"; that "they are not liable to cholera and other
diseases as are the black or dark hogs"; that "this has been demonstrated many times especially throughout the western states"; that
"while we do not guarantee that the 0. I. C. hog might not contract
cholera under unfavorable conditions, yet we do claim that the
genuine 0. I. C.'s do possess a power to repel disease in a degree
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unknown to other breeds"; that "in sections where the black hogs
are swept off by thousands these were unaffected"; and, finally, that
"since it is becoming extensively known that the 0. I. C.s are not
prone to contract cholera and other diseases as are other breeds, the
demand is wonderfully on the increase, and their popularity is no
longer confined to the United States, but is becoming almost world
wide."
These statements mean and are meant to convey to the purchasing
public that the 0. I. C. pigs are immune from and resistant to such
devasting diseases as hog cholera, foot-and-mouth disease, tuberculosis
and other contagious diseases. Hog cholera is the worst scourge in
the hor-raising world. It causes more damage and kills more hogs
than all other hog diseases put together. No one breed of hogs is less
susceptible and more disease resistant than any other breed. White
hogs are just as susceptible and perhaps a little more so to hog cholera
than black hogs. The United States Government has continuously for
the past 26 years been trying to produce a type of hogs immune to
hog cholera. It has had no success. Individual pigs sometimes show
immunity, but the progeny of immune pigs will not produce choleraimmune pigs. In carrying out experiments to produce a choleraimmune type of pig the United States Government "used hogs of all
colors, kinds and descriptions." No matter how healthy an animal
may be, no matter how healthy the stock may be from which he is
descended, the animal, if put where there is a contagious disease,
especially after it is weaned, is just as apt to be affected by contagious disease, such as hog cholera, tuberculosis, foot-and-mouth disease, such as hogs may have, as any animal that has not had careful
bringing up, and has not had the ancestral history of the others.
During the year 1920, the'chief of the division of hog-cholera control,
Bureau of Animal Industry, Department of Agriculture, and director
of field work, has had 143 men engaged in 43 States on hog-cholera
control. It was not found that the 0. I. C. pigs were less liable to
contract hog cholera than any other breed. The 0. I. C. hogs have
not become popular on account of any alleged hog cholera or diseaseresisting qualities. A breeder for many years in the Middle 1Vest
of 0. I. C. pigs for L. B. Silver lost 2,000 0. I. C. pigs from hog
cholera.
PAR. 14. That the respondent for the purpose of securing trade,
advertised and otherwise made public the following statement:
"Owing to our extensive shipping of live stock the express companies
have agreed to give stock shipped by us special rates." See Commission's Exhibit No. 504. 1 The facts are:
4

s Not printed,
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That at the time such statement was so published by the respondent, and at the present time, all shipments of pigs by express companies, were and now are by express companies charged under Official
Express Classification first-class rates when crated and no exceptions
were made from Cleveland or any other point. That all shippers of
live stock on all the Express Companies' lines have the same relative
rates and that there was then and now is no discrimination whatever
against any particular point, and in favor of any other point. That
.all shippers at that time and ever since have, paid the regular firstclass rate prescribed by the Interstate Commerce Act. That the respondent admits in its answer the truth of the charge of the complaint in this particular; and, by paragraph 7 on page 45 of its brief,
that it had not and does not now have any right to make the said
statement.
PAR. 15. That the respondent for the purpose of securing trade,
advertised and otherwise made public the following statement: "Two
of our 0. I. C. Hogs weigh 2,806 pounds," and that it would ship to
any purchaser a sample pair of these famous hogs on time and give
the agency to the first applicant. That there is no proof in this case
that any 0. I. C. hog ever weighed at any time one-fourth of that
weight. The largest hogs used by the L. B. Silver Co. for breeding
purposes are not more than 500 or 600 pounds in weight. There was
hearsay evidence only to the effect that, in 1867, 54 years ago, L. B.
Silver sold two very small pigs, that these were afterwards castrated,
and that they grew to weigh 2,806 pounds. The pedigrees of these
pigs were never recorded.
PAn.16. That the respondent has from time to time by advertising
and other m{\ans offered to sell to the public throughout the United
States, what it called Chester White pigs, at a price about 50 per cent
less ~han the price at which, at the same time, it offered to the same
pubhc to sell 0. I. C. pigs. When acceptances of these offers to sell
what it called Chester White pigs came to the respondent it endeavore~ an~ sometimes successfully to persuade those ordering Chester
White pigs at said less price to reconsider and to accept in lieu thereof
pigs at the greater price. When such prospective purchasers
lDSisted upon receiving Chester 1Vhite pigs upon the terms offered,
and r~fused to purchase 0. I. C. pigs, the respondent would refuse
~ dehver at all its so-called Chester 1Vhite pigs upon the ground
either. that it had no Chester ·white pigs or that it had discontinued
breedmg them. The respondent admits in its answer, paragraph 4
thereof and in its brief, paragraph 4 on page 35 thereof, that it has
done all these things and that its action in doing so is indefensible,
and that since one of the United States Post Office Department in-
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vestigations into this same subject matter it no longer does do these
things. There is nothing in the evidence in this case contrary to this
claim of discontinuance.
PAR.17. That the respondent has continuously advertised and
made public and transmitted through the mails the statement that
there has been" No cholera, foot-and-mouth or any other contagious
disease in our locality for over 50 years." See Commission's Exhibit
Nos. 30 and 8, postmarked May 23, 1920, and June 1, 1920.1 This
statement is not true. The locality referred to by said statement,
and the one within which persons breed the so-called 0. I. C. hogs
for the respondent, is a stretch of territory 30 miles long and 20 miles
wide, situated partly in Columbiana County and partly in Mahoning
County, Ohio. Salem, where the office and principal place of business of the respondent is, and Leetonia, the respondent's shipping
point, are both in Columbiana County and within the said territory.
The official duties of the State Veterinarian of Ohio require him to
keep a record of all cases of hog cholera, tuberculosis and foot-andmouth diseases. The State of Ohio, by regulations, requires its
field veterinarians to report to the State Veterinarian all outbreaks
of such diseases. The State's field veterinarians in obedience to those
regulations have sent to the State Veterinarian official reports of
hog cholera and tuberculosis occurring in and around Columbiana
County. Tuberculosis is a contagious disease. It is transmissible
'from cattle to hogs. From November 21, 1919, to May 1, 1920, one
field veterinarian alone sent in to the State Veterinarian reports of
142 cases of tuberculosis of cattle in Salem, Columbiana County,
Ohio. Salem is in the "locality " mentioned in the said statement
and within the territory above described. The present State Veterinarian for Ohio is Dr. Burnett. He has had this office since 1916.
During his term of office he has had cases of hog cholera in and
around Columbiana County. Dr. D. J. Frame, deputy state veterinarian for Ohio, in active practice in Ohio since 1909, has treated
hogs in Columbiana County for hog cholera. He cited several cases
among which were cases of 0. I. C. hogs. On January 22, 1920,
there was an outbreak of hog cholera on the farm of the C. E. Trotter
Estate, Salem, Columbiana County, Ohio, which caused the death of
35 hogs. Post-mortem examination by two veterinarians showed the
death of these 35 hogs was due to hog cholera. As field veterinarian
for the State of Ohio, Dr. Maxwell reported this case to his chief,
Dr. Burnett. In 1916, Dr. Shipman, local veterinarian in Salem, Columbiana County, Ohio, reported to Dr. II. H. George, United States
Veterinarian at Cleveland, Ohio, the deaths of swine from hog
• Not printed.
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cholera in and around Salem, Ohio. Dr. McCandless, a graduate in
. 1915 of Chicago Veterinary College, has practiced since 1915 in and
around Salem, Ohio. From 1915 to the middle of 1920 he has had
from 12 to 15 cases of hog cholera every year around Salem, Ohio.
He sends to the State Veterinarian of Ohio for antihog cholera
s~ru~. Between 40 and 60 hogs died of hog cholera in 1920 at one
time Ill L~etonia, Ohio, a place within the territory in which respondent has Its breeders and which is the shipping point of the respondent.
CONCLUSIONS.

That the methods of competition set forth in all but the first and
second paragraphs of the foregoing findings of fact, under the cir~umstances therein set forth, are unfair methods of competition in
Interstate commerce, and in violation of the provisions of Section
5 of the Act of Congress approved September 26, 1914, entitled, "An
Act To create a Federal Trade Commission, to define its powers and
duties, and for other purposes."
ORDER TO CEASE AND DESIST.

The Federal Trade Commission having issued and served its complaint herein wherein it alleged that it had reason to believe that
the z:espondent2 The L. B. Silver Co., had been, and was at the time
of the issuance of the said complaint, using unfair methods of competition in interstate commerce in violation of the provisions of
Section 5 of an. Act of Congress, approved September 26, 1914, entitled, "An Act to create a Federal Trade Commission, to define its
powers and duties and for other purposes," and that a proceeding
by it in respect thereof would be to the interest of the public, and
fully stating its charges in this respect, and the respondent having
entered its appearance by White, Johnson, Cannon and Speith, its
~ttorneys, and having filed its answer to said complaint, and the
Issues so raised having, pursuant to due notice given respondent, come
on for hearing before a duly authorized Examiner of the Commission, and testimony having been introduced in support of the charges
alleged in the complaint, and the respondent having appeared in
person and by attorney and introduced its evidence in denial thereof,
and the attorney for the Commission, and the attorneys ~or the respondent having submitted briefs and oral arguments herem, and the
Commission being duly advised in the premises, and upon its consideration thereof having made its report in writing wherein it stated
. its findings as to the facts and its conclusion that the respondent has
violated the provisions of Section 5 of the Act of Congress, approved
September 26, 1914, entitled, "An Act to create. a Federal Trade Com-
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mission, etc.," which said report is hereby referred to and made a
part hereof:
Now, therefore, it is ordered, That the respondent, the L. B. Silver
Co., its officers, directors, agents and employees cease and desist :from
representing, in interstate commerce, to the public, by circulars,
pamphlets, catalogues, trade journals, periodicals, newspapers or
otherwise ;
.
1. That the so-called Ohio Improved Chesters, or 0. I. C.'s, or
Famous 0. I. C.'s are a breed of hogs separate and distinct from the
Chester White breed of hogs;
2. That it has no Chester White pigs when, in fact, it has Chester
White pigs, though called by it 0. I. C. pigs; or that it has Chester
White pigs and 0. I. C. pigs, as if the latter were a different and
more valuable breed, when, in fact, they are one and the same breed;
or that it has no Chester ·white pigs with which to fill orders for
Chester White pigs at its quoted prices or otherwise, when, in :fact,
it has Chester White pigs, though called by it 0. I. C. pigs; or that
it has discontinued to breed Chester White pigs, when, in fact, it is
continuing to breed them, though designated by it 0. I. C. pigs; 1
3. That the so-called 0. I. C. pigs, as a breed, or otherwise, are
not liable to cholera, foot and mouth disease, tuberculosis, and other
contagious d.ise~ses; that there has been no cholera, foot and mouth
disease, tuberculosis nor other contagious diseases in respondent's
locality; that the 0. I. C. pigs possess a power to resist disease in a
d.egree unknown to other breeds; that in localities where contagious
diseases have swept off the dark and black hogs the 0. I. C.'s were
unaffected; from in any way representing to the public that the
0. I. C. pigs are more resistant to disease than are other breeds of
hogs;
4. That in the shipment of live stock the respondent enjoys or
has enjoyed, either or both, from express companies rates of transportation lower than the rates granted to other shippers of)ive stock
by the said express companies;
5. That two of its hogs weigh 2,806 pounds, that such hogs are in
existence, that their progeny is for sale by the respondent.
And it is further ordered, That the respondent, the L. B. Silver
Co., shall, within GO days of the service upon it of a copy of this
order, file with the Commission a report in writing setting forth in
detail the manner and form in which it has complied with the order
to cease and desist hereinbefore set out.
• The paragraph Is printed
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FEDERAL TRADE C01vfMISSION

v.
THE CHECK WRITER MANUFACTURERS, INC., AND
WILLIAM HUTTER.
COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION 5
OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26 1 1914.

Docket 602-September 12, 1921.
SYLLABUS.

Where a corporation and an individual, engaged in the business of buying, rebuilding,
repairing and selling used check writers in competition with manufacturers of
new machines sold by them to the ultimate users only,
(a) Advertised and sold used machines as new;
(b) Widely advertised, offered and sold used machines of a certain make to the trade
as new machines, at lower prices than the manufacturer's;
(c) Falsely advertised and otherwise represented that they were authorized to deal
in and sell said manufacturer's new machines;
(d) In order to mislead buyers into believing they were purchasing new machines
manufactured by the corporation, substituted plates bearing its name and serial
numbers to correspond with those on machines being currently marketed, for
the original name plate and serial number of the manufacturer; and
(e) Used the word "manufacturers" in its corporate name, notwithstanding the fact
that it did no manufacturing;
With the effect of discrediting the manufacturer and its prices, and of embarrassing
it in its relations with its salesmen, who considered said corporation a bogue
independent operated in direct competition with them:
Held, That such practices, under the circumstances set forth, constituted unfair
methods of competition.

COMPLAINT.
The Federal Trade Commission, having reason to believe from a
preliminary investigation by it that Check Writer Manufacturers,
Inc., and William Hutter, hereinafter referred to as respondents, have
been and are using unfair methods of competition in interstate commerce in violation of the provisions of Section 5 of an Act of Congress
approved September 26, 1914, entitled "An Act to Create a Federal
Trade Commission, to define its powers and duties, and for other purposes," and it appearing that a proceeding by it in respect thereof
:would be to the interest of the public, issues this complaint, stating
1ts charges, in that respect on information and belief as follows:
PA~AGRAPII 1. That the respondent, Check Writer Manufacturers,
Inc., Is a corporation organized under the laws of the State of New
York, and maintains its principal place of business at No. 200 Broadway, New York City. Respondent, William Hutter, is an individua],
a stockholder in respondent just above named, and its secretary and
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manager, and also maintains his office and principal place of business
at No. 200 Broadway, New York City.
PAR. 2. That said respondents now and for more than two years
last past were engaged in the business of rebuilding check protecting
machines of various makes, and selling the same, and in buying and
selling new check protecting machines in interstate commerce among
the several States of the United States, territories thereof, and the
District of Columbia, in direct competition with other persons, firms
copartnerships and corporations similarly engaged.
PAR. 3. That for more than one year last past the respondent m
the distribution and sale of check protecting machines as aforesaid
(1) falsely and fraudulently represented themselves to be distributors
and sales agents for the Todd Protectograph Co. of Rochester, N. Y.,
which corporation was and is engaged in the business of manufacturing and selling in interstate commerce various types of check protecting machines; (2) sold second hand and re-built check protecting
machines representing them to be new machines; (3) mutilated trade
marks and patent notices on check protecting machines and substituted therefor fictitious numbers; (4) falsely and fraudulently advertised in newspapers, circulars, letters and other forms of advertising,
that they carried in stock new machines manufactured by the said
Todd Protectograph Co.; (5) advertised and offered to sell new machines manufactured by the said Todd Protect<:>graph Co., and when
they have received orders for such machines have filled them in many
instances with second hand machines.
PAR. 4. That by reason of the facts set out in the foregoing paragraphs of this complaint the respondents have been guilty of unfair
methods of competition in commerce as defined and prohibited by
Section 5 of an Act of Congress approved September 26, 1914, entitled
"An Act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes."
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress, approved September 26, 1914, entitled, "An Act to create a Federal Trade Commission, to define its powers and duties, and for other purposes,''
the Federal Trade Commission issued and served a complaint upon
the respondents, The Check Writer Manufacturers, Inc., and William
Hutter, charging them with the use of unfair methods of competition
in commerce in violation of the provisions of said Act.
The respondeuts, The Check Writer Manufacturers, Inc., and
William Hutter, having entered their appearance by their attorneys,
Messrs. Kornbleuh and Hutter, and having .filed their answer herein,
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hearings were had and evidence was thereupon introduced in support
of their answer before George McCorkle, an Examiner of the Federal
Trade Commission, theretofore duly appointed.
And thereupon this proceeding came on for final hearing, and the
Commission, having heard argument of counsel and having duly
considered the record, and being now fully advised in the premises,
makes this its findings as to the faCts and conclusions:
FINDINGS AS TO THE FACTS.

PARAGRAPH 1. That the applicant, The Todd Protectograph Co.,
is a New York Corporation with its office, principal place of business
and factory in Rochester, N. Y. It has been engaged for twenty
years, next preceding the issuance of this complaint on May 4, 1920,
in manufacturing various kinds of patented check protecting machines
and selling them in interstate and foreign commerce.
PAR. 2. That the respondent, The Check Writer Manufacturers,
Inc., is a corporation organized in New York State in June, l919,
and has its office and principal place of business at 200 Broadway,
New York City. It does business in other States and sells and ships
check writers and check protecting machines from New York State
into other States. It has a capital stock of $10,000, consisting of
100 shares at a par value of $100 each. William Hutter, the other
respondent, owns one share, his sister-in-law owns another share,
and his wife owns the remaining 98 shares. Hutter is the Secretary
and General Manager of the corporation.
PAR. 3. The respondents, since the incorporation of The Check
Writer Manufacturers, Inc., have been and now are competitors in
interstate commerce of the said The Todd Protectograph Co. and for
more than two years next preceding said date were and now are
engaged almost wholly-90 per cent-in the business of rebuilding
second-hand and used check writing and check protecting machines
of various makes and selling the same, and in buying and selling to
a limited extent-10 per cent-new check protecting machines, in
interstate commerce among the several States of the United States,
the Territories thereof, and the District of Columbia, in direct competition with other persons, firms, copartnerships and corporations
similarly engaged .
. PAR. 4. That The Todd Protectograph Co. sell their machines
direct to the ultimate user. They distribute them through their own
sales~en to whom only they give rights to sell their machines. No
~achines are sold by the Company or its salesmen to dealers. To
msure the carrying out of this policy the Company uses the following
system of distribution:
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Each general agent or branch manager has a defined territory, and
has guaranteed to him by The Todd Co. an exclusive sales right
within that territory. No machines are sold in any other manner.
This practice is followed by manufacturers of other check writing
machines. The Todd Protectograph Co. keep a very careful record
in Rochester, N. Y., of the disposition of each machine from the day
it is manufactured until delivered to a customer. Each branch office
of The Todd Protectograph Co: receiving the machines from the
factory, receives from the company a green slip. This slip is made
out in Rochester, N. Y., with the following information: The date
on which machines were :filed by the company and the branch office,
the name of the model, and the particular number of the machines
in that series which the slip represents. That is all the information
the green slip contains at the time it is sent from Rochester to the
branch office. Subsequently, the branch office puts on this green
slip the name and address of the purchaser, the salesman's order
number, the date the machine was paid for by the customer, and the
notation as to the allowance which may have been made for u machine
taken in trade or part payment. Every salesman who takes out a
machine from a branch office gives a receipt to the company for that
machine. Before a salesman may get another machine he must
account to the company for the one taken out. When the machine
is sold the salesman must bring to the company an order for it
signed by the purchaser, together with the customer's check payable
to The Todd Protectograph'Co. He is not allowed to accept cash or
to mako collections. By this method the company is able to trace
to the ultimate customer every machine sold. The method of distribution thus adopted prevents The Check Writer Manufacturers,
Inc., William Hutter and others from dealing in new machines.
PAR, 5. That the business of the respondents consists in buying,
rebuilding, and repairing second-hand and used check writers. They
manufacture no machines. They do business all through the United
States and export to Canada and to South America. They have no
salesmen. All local and out-of-town business is solicited by adver~
tisements, circular letters, price lists, and catalogues sent to stationers and office-fixture dealers throughout the country. Through
these advertising agencies they represent to the public that they sell
new and rebuilt machines.
PAR. 6. That manufacturers have upon their machines plates
designating the name of the manufacturer and the name nnd serial
number of the machine. The respondents take off these name
plates from the machines which come intQ their possession and substitute in place thereof new name plates of The Check Writer Manu-
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facturers, Inc., bearing new serial numbers. These new name plates
respondents use as an advertisement to get further orders and to
make buyers believe the machines are new machines made by Check
Writer Manufacturers, Inc. When respondents first started to
make the present name plates, they began with an arbitrary serial
number of 750,000 which aQTeed with the serial numbers of The Todd
.
machines then manufactur:d.
PAR. 7. Since respondents do not sell as many machines as the
Todd Co., the respondents' serial numbers fell behind the serial
numbers [of] Todd machines. Respondents' practice then was
arbitrarily to advance respondents' serial numbers to keep them a
little above the serial numbers on the Todd Co. machines. They
also follow this practice with reference to machines of other manufacturers.
PAR. 8. That sometimes a manufacturer's salesman will sell to
respondents a new machine. The salesman then detaches and takes
with him the name and number plate thereon. Mter respondents
sell the machine the manufacturer's salesman goes to the buyer,
restores the manufacturer's name and number plate and reports the
sale to the company. This is the way respondents get new machines
to sell.
PAR. 9. That The Todd Protectograph Co. and other manufacturers
of check writers and check protecting machines maintain, for the
benefit of their purchasers and no others, service or repair departments in different cities to give for one year free repair and upkeep
service. If during that time the machines do not operate satisfactorily, or if they need repairs, the manufacturers, upon proper
notice, make the necessary adjustments and repairs. Purchasers of
used, second-hand, or rebuilt machines are not entitled to this
service. The customer who calls on the telephone or writes a letter
and asks for service on his machine is required to give the number to
enable the manufacturer to identify the particular model or kind of
machine in question, and therefore the manufacturer is in a position to
supply the proper parts and proper color of ink, and so on. This
information required of the person requesting service, together with
the company's record, enables the company to determine whether the
machine is in the hands of the person authorized to possess it.
PAR. 10. That purchasers of second-hand or used machines from
The Check Writer Manufacturers, Inc., and from William Hutter
believe their machines are new, that they are entitled to this free
service from the Todd Protectograph Co. or other manufacturers, and
they demand it. The manufacturers then are either obliged to repair
the machine at their own expense or to allow the purchaser to continue

92

FEDERAL TRADE COMMISSION DECISIONS,

Findings.

4F.T.O.

to use a machine that is not giving good service. These purchasers
then become dissatisfied, and disparage the machines.
PAR. 11. That there is another way in which the methods and
practices of the two respondents injuriously affect the business of
manufacturers. The practice of the Check Writer Manufacturers, Inc.,
in selling second-hand and rebuilt machines as new machines destroys
the public's confidence in the salesmen of the Todd Protectograph Co.
and discredits that company. Salesmen throughout the country find
advertisements, circulars and advertising matter sent to dealers by the
Check Writer Manufacturers, Inc., offering Todd machines at lower
prices than the manufacturer sells them.
PAn. 12. That magazine advertisements of the Check Writer
Manufacturers, Inc., are published with great regularity in the principal magazines tha:t go to the stationery trade, and hundreds of
thousands of copies of them distributed in the last year or two (i. e.,
1919, 1920), were coming to the attention of all dealers in the country,
and to Todd salesmen and all others interested in the specialty business. Where people are led to believe, as they are, that they can get
new Todd machines for less than the regular Todd catalogue prices
they will not buy from the Todd Co. Some of the salesmen have
openly told the Todd Co. they believe the company is conducting the
Check Writer Manufacturers, Inc., in direct competition with the
salesmen. The practice supplants the sales of new machines by manufacturers.
PAn. 13. That on January 13, 1919, the Check Writer Manufacturers, Inc., sold Protectograph Check Writer No. 624,146, a secondhand machine, as a new Todd machine to Durel & Dodge, New York
City, for $50, whereas the market price for new Todd machines of
that make was only $45. In January or February, 1920, a Todd
agent called to give service to this machine. It had a Todd label
on it. The serial number on this label showed the machine was two
years old. It was sold originally to R: Krause, New York City,
January 4, 1917; it had on its original number 624,146 ..
PAR. 14. That the Check Writer Manufacturers, Inc., sold to
Norwich Indemnity Co. a second-hand machine, at least a year and
a half old as and for a new Todd Protectograph Check Writer and
charged the company $45 for it, which was the price of a new machine.
On this machine the original Todd Protectograph Co.'s label was
removed and the Check Writer Manufacturers, Inc., had substituted
therefor their own label No. 750,205 in its place.
PAR. 15. That II. n. Ferguson Co., New York City, in 1920, sent in
a call for service by a letter to the Todd Protectograph Co., addressed
No. 200 Broadway, instead of to the correct street address, No. 15
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Park Row. The Check Writer Manufacturers, Inc., are at 200 Broadway. However, the letter came to the Todd Protectograph Co., and
their agent Fitzgerald called. He found that the machine, which was
a Todd machine bearing a label No. 500,552, was a second-hand one.
A new Todd machine of that type at that time should have a label
numbered about 850,000. The Ferguson Co. was under the belief
when it bought the machine from the Check Writer Manufacturers,
Inc., that it was buying a new machine. The machine was from
three to four years old.
PAR. 16. That Garrett Miller & Co., of Wilmington, Del., on September 23, 1919, sent toR. K. Carter, of New York City, purchasing
agent for jobbing houses throughout the country, an order to buy
for them one Todd Protectograph machine at $45 less 10 per cent
discount. R. K. Carter, on September 25, 1919, sent to Louis Landsberg, New York City, to have this order filled and asked that the
machine be sent by Louis Landsberg direct to Garrett ~filler & Co.,
Wilmington, Del. Louis Landsberg by telephone called up the
Check Writer Manufacturers, Inc., that is, William Hutter, 200
Broadway, New York City, and asked for a new Todd Protectograph
machine. The Check Writer Manufacturers, Inc., offered such a
new machine to Louis Landsberg at $45 less 30 per cent discount for
cash. The machine delivered was received by Landsberg from the
Check Writer Manufacturers, Inc., and sent down by Landsberg
direct to Garrett Miller & Co. Soon thereafter R. K. Carter, by letter,
notified Landsberg that the machine sold and shipped to Garrett
Miller & Co. was not a new machine. Mr. Hutter himself assured
Landsberg the machine sold him was a new machine, that it was the
latest model. Landsberg asked William Hutter to write a letter
confirming Hutter's statement that the machine was a new one.
That he did. This letter Louis Landsberg sent toR. K. Carter. That
company then sent the letter, together with one of their own, assuring
Garrett Miller & Co. they were imposed upon. The machine, however, was an old one. William Hutter admitted this sale of their
machine to Landsberg for Carter and that it was the one shipped to
Delaware.
PAR. 17. That about October I, 1919, William Hutter himsell
offered to sell to Macy & Co. absolutely new and perfect Standard
$40 Model Todd Protectograph Co.'s check writing machines. In
order to make absolutely sure that Macy & Co. would get from
William Hutter new machines, Macy & Co. required Hutter to write
Macy & Co. a letter stating that they were new machines. This
Hutter did. After the machines were delivered, advertised and
placed on sale at Macy's, the New York City agent, Raymond Fink,
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of the Todd Protectograph Co., came to Macy & Co.'s, bought one of

the machines, and insisted upon having it noted on the sales slip
that the machine was new. The matter was then taken up with the
President of R. H. Macy & Co., Jesse Isidor Strauss, who interviewed William Hutter in reference to the case and received assurances from Hutter that the machines were new. The Todd Protectograph Co. by letter again asserted that the machines were not
new. After an outside and disinterested expert, consulted by
Macy & Co. assured Macy & Co. that the machines were not new,
Macy & Co. wrote a letter to Todd Protectograph Co. admitting the
correctness of that company's contention that the machines were
not new. Macy & Co. then required William Hutter to take back
the machines he sold it. The fact that Macy & Co. were advertising Standard $40 new machines for $32.24 caused a great deal of
trouble for the Todd Protcctograph Co. because people would not
believe the Todd Co. when told by it that the machines were not
new. They thought that the mere fact that Macy & Co. were advertising them as new machines proved that they were new machines.
The serial numbers appearing on the machines sold to R. H. Macy &
Co. were fictitious serial numbers. Todd machines bearing rightfully those serial numbers were sold long before by the Todd Co. to
western buyers.
PAR. 18. That the New York City agency of the Todd Pro tectograph Co. on March 1, 1918, sold to Arnstaedt & Co. a Todd check
writer. On April 8, 1919, Oscar Birnbaum, a New York City salesman for the Weig Sales Corporation, sold an F & E check writer
and accepted a pink top Todd check writer as a $14 part payment.
This machine Birnbaum sold for $20. It was about a year old.
The Emerson engineers, New York City, during the last of April,
1919, bought through their manager Charles R. Jenks, a Todd check
writer from William Hutter, who called personally at the office and
represented it to be a new machine. The price paid was $30 cash,
and a Todd Peerless Junior machine, No. 40,331, valued in the
exchange at $15. Then :Mr. Mentzel, salesman for the Todd Protectograph Co., called and proved to the Emerson engineers that
the machine bought by them from William Hutter was a secondhand machine. The Emerson engineers then caused William Hutter
to call at their office, charged him there with untruthfully stating
the Todd machine was a new one, and required him to take back
the machine and return what they had paid him. This was done.
William Hutter admitted he sold a Todd machine to Emerson
engineers and had to take it back because they insisted it was not
new.
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PAR. 19. That on January 7, 1920, the Todd Protectograph Co.
received at Rochester, N. Y., a letter dated January 3, 1920, from
The Elizabeth Novelty Co., Elizabeth, N. J., stating they wanted
the Todd Protectograph Co. to repair a machine recently bought from
the Check Writer Manufacturers, Inc., of New York City, as a new
machine. At the time the letter was received the Todd Protectograph Co. received the machine referred to in the letter. Witness
Given, attorney for the Todd Protectograph Co., saw the machine
himself and it bore the Check Writer Manufacturers' name plate
similar to those introduced in evidence. The machine's serial number was 750,185. A machine bearing this number was shipped to
J. Rittman, February 2, 1917, and returned afterwards to the factory·
by Mr. Rittman.
PAR. 20. That the Check Writer Manufacturers, Inc., has sent out
check writing machines from its offices in New York into various
States of the Union. For example, Page & Brown, dealers in office
supplies, Charlotte, N. C., bought from the Check Writer Manufacturers, Inc., a Todd Protectograph machine, under the impression it
was a new machine. Correspondence signed by William Hutter and
the corporation's literature represented to Brown & Page that they
were dealing with some one authorized to deal in and sell new Todd
Protectograph machines. The machine, however, was a secondhand machine. This machine bore on its name plate "PEERLESS
Junior Sold and Guaranteed by Check Writer Manufacturers, 200
Broadway, New York City," and bore serial number 66090. The
machine was manufactured by the Peerless Check Protecting Co.,
which is a part of the Todd Protectograph Co. In the office of Pound
& Moore, the largest stationery dealers in Charlotte, N.C., there were
letters and circulars sent to Pound & Moore by the Check Writer
Manufacturers, Inc. These letters and circulars represented to
Pound & Moore that the respondents were authorized to deal in and
sell new Todd Protectograph machines. Basing their action upon
these letters and circulars, Pound & Moore sent orders to the Check
Writer Manufacturers, Inc., for new Todd Protectograph machines.
These orders from Pound & Moore distinctly specified that these
machines were to be new. Pound & Moore made it a point never to
handle anything but new machines.
PAR. 21. That the charge that the respondents mutilated trademarks and patent notices on machines manufactured by the Todd
Protectograph Co. is not sustained by the evidence.

96

FEDERAL TRADE COMMISSION DECISIONS.

Order.

4F.T.C.

CONCLUSIONS.

The practices of the said respondents, under.the conditions and circumstances described in the foregoing findings, are unfair methods of
competition in interstate commerce and constitute a violation of the
act of Congress approved September 26, 1914, entitled, "An Act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes."
ORDER TO CEASE AND DESIST.

The issues in this action having been regularly brought on for trial
before the Federal Trade Commission and the Commission and the
respondents appearing by Kornbleuh and Hutter, their duly authorized attorneys, and the Commission having heard the allegations
and proofs of the parties·, and, after due deliberation, having duly
made and filed its decision containing a statement of the facts found
and the conclusions of law thereon,
It is hereby adjudged and hereby ordered, That The Check Writer
Manufacturers, Inc., its officers, directors, agents, employees and
servants, and William Hutter, an individual, cease and desist from:
1. Representing themselves individually or together to be the distributors and sales agents, either or both, for The Todd Protectograph
Co.
2. Selling used, second-hand and rebuilt check-protecting machines
representing them to be new machines.
3. Advertising or stating, by newspapers, circulars, letters, magazines, periodicals or otherwise, that they or either of them carry in
stock new machines manufactured by the said The Todd Protectogro.ph Co.
4. Representing, or advertising, or holding out themselves, either
individually or together as manufacturers of check writers or checkprotecting machines.
5. Using the word "manufacturers" in the corporate name of The
Check Writer Manufacturers, Inc., or any other word, term, or
phrase signifying to the trade or public that the said corporation is
a manufacturer of chock writers or check-protecting machines until
such be the fact.
6. That each of you within 60 days from the date of the service
of this order upon you report to the Commission how and in what
manner you have complied with this order.

SOUTHERN MACHINE WORKS (WM. ROBINSON).

97

Complaint.

FEDERAL TRADE COMMISSION

v.
WILLIAM ROBINSON, DOING BUSINESS UNDER THE
TRADE NAME AND STYLE OF SOUTHERN MACHINE
WORKS.
COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION 6 OF
AN ACT OF CONGRESS APPROVED SEPTEMBER 26 1 1914.

Docket 744-0ctober 26, 1921.
SYLLABUS,

Where an Individual engaged In the business of repairing and furnishing repair parts to ships, paid and offered to pay to a ship company's port engineer and to a scaler who brought said individual work, without the knowledge or consent of the boat owners or employers of said engineer, a cash
gratuity of 10 per cent of the total amount of all repair work they were
instrumental in securing for him, tending thereby to induce employees of
boat owners to prefer him unduly. over his competitors, to induce his competitors to maintain similar practices, to increase the cost of repairs unduly and unfairly, and to Increase unduly the cost of transportation to the
general public:
Ilf}ld, That such payments and offers to pay, under the circumstances set
forth, constituted an unfair method of competition.

AMENDED COMPLAINT.
The Federal Trade Commission, having reason to believe from a
preliminary investigation made by it that 'Vm. Robinson, doing
business under the name and style of Southern Machine 'Vorks,
hereinafter referred to as respondent, has been and is using unfair
methods of competition in interstate and foreign commerce in violation of the provisions of Section 5 of an Act of Congress approved
September 26, 1914, entitled, "An Act to create a Federal Trade Commission, to define its powers and duties, and for other purposes,"
and it appearing that a proceeding by it in respect thereof would
be to the interest of the public, issues this amended complaint, stating its charges in that respect on information and belief as follows:
PARAGRAPH 1. That the respondent, 'Vm. Robinson, carries on a
business at New Orleans, in the State of Louisiana, under the trade
name and style of Southern Machine Works.
~AR. 2. That respondent is engaged in the business, among other
thmgs, of reparing and furnishing repair parts to ships which reach
the port of New Orleans, State of Louisiana, while engaged in the
transportation of passengers and cargoes between ports in the various
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States of the United States, and the transportation of passengers
and cargoes between ports of the United States and foreign nations,
in direct, active competition with other persons, partnerships and
corporations similarly engaged. That the respondent carries or
causes to be carried aboard such vessels so engaged, materials and
repair parts, and sends his employees aboard such vessels to install
such parts and make such repairs thereon as may be required by such
vessel owner.
PAR. 3. That the respondent in the course of his business as described in Paragraph 2 hereof, since January 1, 1920, has given and
offered to give to port engineers, or purchasing agents, or other
representatives or employees of the owners of vessels reaching the
port of New Orleans, without the knowledge and consent of their
employers, and without other consideration therefor, valuable gifts
and gratuities in the form of money amounting to approximately
10 per cent of their bills for repair work, to induce such engineers,
employees, or representatives to have such vessels, for the owners
thereof, repaired, and repair parts for same furnished by the respondent. That as a result of the giving of such valuable gifts and
gratuities in the form of money, the respondent adds to his annual
cost of doing business and is compelled to and does add to his charge
for the repair work done and for the repair parts furnished an
amount approximating 10 per cent of a fair charge for such services, which is in addition to a fair charge for such services, and which
additional amount the customers of the respondent, and eventually
the public, must pay. That as a further result of the respondent's
said practices, all of his competitors are affected, and the giving of
valuable gifts and gratuities in the form of money, as aforesaid, has
tended to cause competitors of the respondent, who in many instances
have not engaged in such practices, to give engineers, officers, .employees and other representatives of the owners of ships, valuable
gifts and gratuities in the form of money, of substantially equal '
value and like amounts to those paid by respondent as aforesaid, for
the same purposes and with the same effect, as a means of protecting
their trade and preventing respondent from obtaining the business
enjoyed by them.
PAR. 4. That by reason of the facts recited, the respondent has
been using an unfair method of competition in commerce within the
intent and meaning of Section 5 of an Act of Congress entitled, "An
Act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes," approved September 26, 1914.
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REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress, approved September 26, 1914, the Federal Trade Commission issued and served
a complaint and an amended complaint upon the respondent, William
l1obinson, doing business under the trade name and style of Southern
:Machine Works, charging him with the use of unfair methods of
competition in commerce in violation of the provisions of the said
·
Act.
The respondent having entered his a pearance and filed his
answers herein, admitting all of the allegations of said amended
complaint and each count and paragraph thereof, and agreeing and
consenting that the Federal Trade Commission shall forthwith proceed to make and enter its report, findings as to the facts and order,
without the introduction of testimony in support thereof, and that
said answers shall be taken and considered as and in lieu of testimony,
and whereupon this proceeding came on for final hearing and the
Commission, having duly considered the record and being now fully
advised in the premises, makes this its report, stating its findings as
to the facts and conclusion.
FINDINGS AS TO THE FACTS,
PARAGRAPH 1. That the respondent, William Robinson, is an individual trader doing business in the City of New Orleans, State
of Louisiana, under the trade name and style of Southern Machine
Works, conducting a general machine repairing plant, repairing and
furnishing repair parts to vessels which reach the port of New
Orleans, State of Louisiana, while engaged in the transportation of
passengers and cargoes between ports in the various states of the
United States and the transportation of passengers and cargoes betw~en ports of the United States and foreign nations, in direct and
a~h~e competition with other persons, partnerships and corporations
Slmllarly engaged; that the respondent carries or causes to be carried
a?oard such vessels so engaged materials and repair parts and sends
h1s employees aboard such vessels to install such parts and make such
repairs thereon as may be required by representatives and employees
of the owners of such vessels.
pAR. 2. That the respondent in the course of his business,
described in Paragraph 1 herein, durin(J' the year 1920, in order to
b .
b
se~ure usmess of making repairs on the vessels of a certain steamslup com?any, entered into an agreement and understanding with the
port ~ngmeer of said line of ships, to pay him a gratuity of ten per
cent m cash of the total amount of all the repair jobs the said engi-
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neer turned his way for the company he represented; that from
June 22nd to October 13th, 1920, the total repairs done by the respondent under this arrangement amounted to $8,174; that the respondent gave said port engineer $400 under the arrangement between them to secure said repair business, and that he expected to
give said port engineer an additional amount of $417 on the payment
of the balance due him for the repair work done on the vessels of
said steamship company; that he also gave a scaler who brought him
a repair job on a vessel $15 in the manner and for the purpose aforesaid; that said gratuities were added into the bill for the work and
do not appear on the respondent's books as such and were given without the knowledge and consent of the owners of said steamship line
or employers of said port engineer.
PAR. 3. That this method of competition set out in the preceding
paragraph tends to induce the employees of the owners of vessels
touching at the. port of New Orleans in the course of foreign and
domestic commerce unduly to prefer the respondent to its competitors in the business of furnishing repair parts and repair work
upon such vessels, to induce its competitors to maintain similar practices, to increase the cost of repair parts and repair work unduly and
unfairly and to increase unduly the cost of transportation to the
general public.
CONCLUSION.

That the practices of said respondent, under the conditions and circumstances described in the foregoing findings, are unfair methods
of competition in inte~state and foreign commerce and constitute a ·
violation of the provisions of the Act of Congress, approved September 26, 1914, entitled, "An Act to create a Federal Trade Commission, to define its powers and duties, and for other purposes."
ORDER TO CEASE AND DESIST,

This proceeding having been heard by the Federal Trade Commission upon the complaint and an amended complaint of the Commission and the answers of the respondent admitting all of the allegations of the amended complaint and each count and paragraph thereof, and agreeing and consenting that the Commission shall forthwith
proceed to ~ake and enter its report, findings as to the facts and
order without the introduction of testimony in support thereof, and
that his answers shall be taken and considered as and in lieu of testimony, and the Commission having made its findings as to the facts
and its conclusion that the respondent has violated the provisions of
the Act of Congress approved September 26, 1914_, entitled "An Act
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to create a Federal Trade Commission, to define its powers and duties,
and for other purposes,"
It is ordered, That the respondent, William Robinson, doing
business under the trade name and style of Southern Machine Works,
his agents, servants and employees cease and desist from directly or
indirectly giving to port engineers or other employees or representatives of steamship companies, sums of money or gratuities of any
kind whatsoever as an inducement to have vessels repaired and repair parts for same furnished by the respondent, or as a reward for
having such vessels repaired by the respondent.
It is further ordered, That the respondent within sixty days after
the date of the service upon"him of this order, file with the Commission a report in writing setting forth in detail the manner and form
in which he has complied with the order to cease and desist hereinbefore set forth.
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FEDERAL TRADE COMMISSION
v.
CARBO OIL COMPANY.
COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION II OF
AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914,

Docket 603-0ctober 29, 1921.
SYLLABUS.

Where a corporation manufactured and sold a high grade automobile lubrl·
cant, under its well and favorably known trade name of Gargoyle oil and
designated the various grades of its oil by the names Mobiloil "A",
Moblloil "B ", etc. and thereafter a concern engaged in the manufacture
and sale of a low grade oil, which was not distinguishable by appearance
from 1\fobiloil "A", and which sold for about half its price,
·
(a) Called its product 1\Ioblle "A" oil, and represented to the public and to
purchasers of oil that Its product was the 1\Iobiloll "A" of said corpora·
tion;
(b) llepresented to customers and prospective customers that such oil was
the property of the United States Government, bought by the Government
from said corporation and now sold as surplus;
(c) Sold its product in containers upon which was printed in large type the
letters "U. S. A. Mobile 'A' Motor oil"; and
(d) IIad printed on Its invoices and other stationery, "Distributor of U. S. A.
Oils"; and
Where the general sales agent of said concern falsely represented to the trade
that( a) He was In the employ of the Government and more particularly that he
represented the Quartermaster Corps Department of one of the camps ;
(b) The oil made, designated and offered as aforesaid was genuine Gargoyle
Oil;
(c) The oil so otrered was being sold by the Government as surplus at a greatly
reduced price from the camp, the Quartermaster Corps of which he purported to represent; and
(d) His concern was the Government's sales agent for the sale of such oil;
With the result that many purchased such supposed Gargoyle oil and that purchasers sustained financial loss through their inability to resell the same,
through restitution to their vendees, and through loss in reputation as
dealers in automobile lubricants:
Held, That such false and misleading representations and such course of con·
duct, under the circumstances set forth, constituted unfair methods ot
com petitio~.

COMPLAINT.
The Federal Trade Commission, having reason to believe from a
preliminary investigation made by it, that the Carbo Oil Company,
hereinafter referred to as respondent, has been and is using unfair
methods of competition in violation of the provisions of Section 5 of
an Act of Congress approved September 26, 1914, entitled," An Act
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to create a Federal Trade Commission, to define its powers and
duties, and for other purposes," and it appearing that a procteding
by it in respect thereof would be to the interest of the public, issues
this complaint, stating its charges in this respect on information and
belief as follows :
PARAGRAPH 1. That the respondent is a corporation organized and
existing under the laws o£ the State of Ohio, with its principal place
of business in the City of Cleveland, in said State.
PAR. 2. That respondent is engaged in the business of compounding
and selling motor lubricating oils and other chemical and mineral
products, and causes such products to be transported to the purchasers thereof, from the State of Ohio through and into other states
of the United States and carries on such business in direct, active
competition with other persons, partnerships, and corporations similarly engaged.
PAR. 3. That for a number of years there has been refined and sold
by the Vacuum Oil Co., of Rochester, N. Y., an automobile lubricant
which became well known to the trade as "Gargoyle Mobiloils" of
~·arious grades, or "Mobiloil A," "Mobiloil B," etc.; that respondent
In the course of its business as described in Paragraph 2 hereof, has
compounded a product and attempted to imitate the product of said
Vacuum Oil Co., and designated such product as "Mobile A Oil,"
and has represented and sold to the purchasing public its said product as and for the product of said Vacuum Oil Co.
PAR. 4. That respondent, as a means of furthering the sale of its
own product as and for the product of the Vacuum Oil Co., as described in Paragraph 3 hereof, falsely represented to certain customers and prospective customers that the "Mobile A Oil" sold by
it was the property o£ the United States Government, and had been
purchased by the Government from the Vacuum Oil Co., and that
respondent's facilities were being utilized by the Federal Government
as a refilling station in the sale of its surplus stock which had been
accumulated during the war emergency, and that Edward W. Meister, a salesman in the employ of respondent, was employed by the
· ~ederal Government to sell the oil; to other customers and prospective customers respondent falsely represented that the oil sold by it
had been purchased outright from the Federal Government and was
t~e genuine product of the Vacuum Oil Co.; that such representations were calculated to and did mislead and deceive the purchasing
public.
PAR. ~· That respondent, as an additional means of furthering the
sale of .lf:.s own product as and for that of the Vacuum Oil Co., as
aforesaid, and to create the false impression that its product had been
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purchased from the surplus stock of the Federal Government, had
printed on its invoices and other stationery, the false and misleading
statement: " Distributor of U. S. A. Oils," and had stenciled on the
containers in which it marketed its product, the letters "U. S. A.",
whereas the product sold by it had never been the property of the
Federal Government.
PAR. 6. That by reason of the facts recited, the respondent is using
an unfair method of competition in commerce, within the intent and
meaning of Section 5 of an Act of Congress, entitled "An Act to
create a Federal- Trade Commission, to define its powers and duties,
and for other purposes," approved September 26, 1914.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress, approved September 26, 1914, the Federal Trade Commission issued and served a
complaint upon the respondent, the Carbo Oil Company, charging it
with the use of unfair methods of competition in commerce, in violation of the provisions of said Act.
The respondent having entered its appearance by its attorney and
having filed its answer herein, hearings were had, and evidence was
thereupon introduced in support of the allegations of said complaint
before an examiner of the Federal Trade Commission theretofore
duly appointed, and the respondent having failed to introduce any
testimony in its defense, the Commission, having duly considered the
record and now being fully advised in the premises, makes this its
findings as to the facts and conclusions.
FINDINGS AS TO THE FACTS,

PARAGRAPII 1. That respondent, Carbo Oil Company, is a corporation organized and existing under the laws of the State of Ohio and
has its principal place of business in the City of Cleveland, State of
Ohio.
PAR. 2. That respondent is engaged in the business of compounding and selling motor lubricating oils and other chemical and mineral products, and causes said products to be transported to purchasers thereof from the State of Ohio, through and into other
States of the United States, and carries on such business in direct
active competition with other persons, partnerships and corporations similarly engaged.
PAR. 3. That for a number of years prior to the institution of this
proceeding, the Vacuum Oil Corporation of Rochester, N. Y., a
business concern widely known throughout the United States, has
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been and is now engaged in refining at its plant in said City of
Rochester, N.Y., an a.utomobile lubricant, well and favorably known
to the trade as" Gargoyle ::Mobiloil ",of various grades, which grades
are designated as Mobiloil "A", ::Mobiloil "B", etc., and likewise
the said oils are sold and .shipped by the said Vacuum Company
throughout the various States of the United States and the District
of Columbia.
PAR. 4. That respondent, in the course of its business as above
described, has compounded an oil product d~signated by it as Mobile
"A" Oil, an oil indistinguishable in appearance and almost identical
in name. to that grade of oil manufactured by the said Vacuum Oil
Corporation and designated by it as lfobiloil "A", and has represented to the public a,nd especially to purchasers of oil residing and
doing business in the States of Ohio, Indiana, Virginia, and in other
States as far South as the State of Georgia, that its said product
was the Mobiloil "A" of the Vacuum Oil Corporation.
PAR, 5. That respondent, on or about the 15th day oi February,
1920, and subsequent thereto, both verbally and in writing represented to its customers and prospective customers throughout the
United States; that the Mobile "A" Oil sold by it was the property
of the United States Government; that the same was from Camp
Holabird, State of Maryland, but was being shipped to purchasers
from Cleveland, Ohio, and that the said oil had been purchased from
the Vacuum Oil Corporation by the United States Government and
represented the surplus stock of said Vacuum Oil not needed by the
United States Goven1ment since the Armistice was signed.
PAn. 6. That respondent's general sales agent, Edward "\V. Meister,
brother of Eugene B. Meister, president of respondent company, represented himself to the trade as being in the employ of the United
States Government, particularly as "representing the Quartermasters Corps Department, Camp Holabird, Maryland." That the said
oil of respondent rep:resented a surplus of said oil which the Government was selling at a greatly reduced price since the close of the war
and "that positively it was genuine Gargoyle Oil" made by the said
Vacuum Oil Corporation; that his said company, the respondent,
was being used by the- Government as a selling agent for this particular oil and that the same was being taken from tank cars on railro~d siding at a camp in Cleveland, Ohio, at which place it had been
sh1pped from the said Camp Holabird in the State of Maryland;
whereas, in truth and in fact, the said ·Edward \V. Meister, sales
agent of respondent, was not in the employ of the United States
Government and had never been connected with the Government in
either a civil or military capacity and was not representing the Gov-
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ernment when offering said oil for sale; that said oil was not the
"genuine Gargoyle Oil of the Vacuum Oil Corporation" or any
other kind of oil of said corporation nor was it any part of any
Eurplus stock of the Vacuum Oil Corporation's manufactured product
owned then or at any time by the United States Government; that
said respondent had never at any time represented the United States
Government in the sale of surplus oils or for any other purpose.
That said representations of respondent's sales agent were made in
various cities and states of the United States, particularly to pur·
chasers at Staunton, Va.; Hartford, Ind.; and Barnesville, Ohio.
PAR. 7. That the Gargoyle Oil manufactured and compounded by
the Vacuum Oil Corporation is a high-grade oil and popular with
the oil trade; that it usually sells for about 75 cents per gallon; that
respondent was selling its product which it represented to be Vacuum
Oil Corporation's product at about 40 or 45 cents per gallon; that
said reduced price of respondent's oil and by it represented as
genuine Gargoyle or Mobiloil "A" of the Vacuum Oil Corporation,
induced many purchasers to buy respondent's oil; that one purchaser
bought over $2,000 worth of same, and later on it was discovered by
use and by tests that respondent's oil was not the product of the
Vacuum Oil Corporation; that its said product was but little better
than common dish water; that purchasers of respondent's product
sustained considerable financial loss through their inability to sell
said oil and through restitution made to those to whom the oil had
been sold, and in addition thereto suffered in reputation as dealers
in automobile lubricants.
PAR. 8, That respondent sold its said oil product in containers
called " steel drums " and had printed in large type thereon the letters" U.S. A. Mobile 'A' :Motor Oil" and around the outer edge of
the said drum in very small stencilling the words " Carbo Oil Company, Cleveland," and had printed on its invoices and other stationery the following: " Distributor of U. S. A. Oils."
PAR. 9. That to the public and to the trade especially Gargoyle
Oil is !mown as the product of the Vacuum Oil Corporation and
that company only, and likewise the said company's Mobiloils "A,"
" B," etc., and wherever motor lubricants are spoken of as Mobile
Oils the public understands same as referring to the oils of the
Vacuum Oil Corporation.
CONCLUSIONS.

That the methods of competition set forth in the foregoing findings
as to the facts are, under the circumstances set forth, unfair methods
of competition in violation of the provisions of Section 5 of the Act
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of Congress approved September 26, 1914, entitled, "An Act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes."
ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of the
respondent, the testimony and the evidence, and the Commission
having made its findings as to the facts, with its conclusion that the
respondent has violated the provisions of an Act of Congress approved September 26, 1914, entitled "An Act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes,"
It is ordered, That the respondent, the Carbo Oil Company, its
officers, agents, directors, servants and employees, do cease and desist:
1. From representing to purchasers and would-be purchasers that
its compound oil product designated as Mobile "A" Oil is that of the
Mobiloil "A" of the Vacuum Oil Corporation or any other grade of
oil of the Vacuum Oil Corporation;
2. From using the term Mobile "A" Oil in designation of any
product of its refining, and selling same with said designation;
3. From representing that its said Mobile "A" Oil or any other
grade .or kind of oil compounded and sold by it was a part of a
surplus stock of Mobile Oils purchased by the United States Government from the Vacuum Oil Corporation ;
4. From representing that it or its general sales agent was or had
been in the employ of the United States Government or acting as
agent of said Government in selling said Mobile Oil of the Vacuum
Oil Corporation for the United States Government or for the said
Vacuum Oil Corporation.
Respondent i8 further order'ed to file a report in writing with the
Commission sixty (60) days from notice hereof, stating in detail
the manner in which this order has been complied with and conformed to.

....... _.
108

FEDERAL TRADE COMMISSION DECISIONS,

Complaint.

4F,T.C.

FEDERAL TRADE COMMISSION

v.
BECKWITH-CHANDLER COMPANY ET AL.
COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION 5 OF
AN ACT OF CONGRESS APPROVED SEPTEMBER 26, ~914.

Docket 769--November 3, 1921.
SYlLABUS.

Where a corporation engaged In the manufacture and sale of varnish, acting
through its sales manager and traveling salesmen, gave and offered to give
to foremen finishers and to other employes of automobile painting estab·
llshments and of other large purchasers of varnish, without the knowledge
or consent of their employers, cash gratuities as an inducement for them
to influence their employers to purchase from it in preference to, or to the
exclusion of, its competitors, or as a reward for having done so, with the
effect of increasing the cost of its product to the public, over and above Its
fair market value, by the amount of said cash gratuities, and wlth the tendency to cause competitors to do likewise in order to prevent it from obtaining their business :
Held, That such gifts and oi'rers to give, under the circumstances set forth, con·
stituted an unfair method of competition.

COMPLAINT.
The Federal Trade Commission, having reason to believe from a
preliminary investigation made by it, that Beckwith-Chandler Com..
pany, C. W. Slocum, A. F. Adams, C. H. Dull, l\L D. Campbell, A. N.
Merrill, John F. Young, ,V, D. Ramsey, and Halsey Tolman, hereinafter referred to as the respondents, have been and are using unfair
methods of competition, in violation of the provisions of Section 5
of an Act of Congress, approved September 26, 1914, entitled, "An
Act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes," and it appearing that a proceeding
by it in respect thereof would be to the interest of the public, issues
this complaint, stating its charges in this respect on information and
belief as follows:
PARAGRAPH 1. That the respondent, Beckwith-Chandler Company,
is a corporation organized under the laws of the State of New Jersey,
with its principal place of business at Newark, in said State.
PAR. 2. That the respondent, Beckwith-Chandler Company is engaged in the business of manufacturing and selling varnish, and
causes varnish sold by it to be transported to the purchasers thereof
from the State of New Jersey through and into other States of the
United States, and carries on such business in direct, active competi-
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tion with other persons, partnerships and corporations similarly engaged. That respondent C. W. Slocum, is the vice president and
general manager of sales of the respondent, Beckwith-Chandler Company. That the respondents, A. F. Adams, C. H. Bull, M. D. Campbell, A. N. Merrill, John F. Young, W. D. Ramsey and Halsey
Tolman, are traveling salesmen employed by said respondent, Beckwith-Chandler Company to sell its products throughout the several
States of the United States.
PAR. 3. That respondent, Beckwith-Chandler Company, in the
course of its business as described in paragraph 2 hereof, acting
through its traveling salesmen, the respondents, A. F. Adams, C. H.
Bull, M.D. Campbell, A. N. Merrill, John F. Young, ,V, D. Ramsey
and Halsey Tolman, which traveling salesmen are directed by the
respondent, C. W. Slocum, gives and has given cash commissions
and gratuities to foremen finishers and other employees of manufacturers of automobiles, carriages and other purchasers of varnish
in large quantities, without the knowledge or consent of the employers or principals of such employees, to induce such employees to
recommend to their respective employers or principals, the varnish
manufactured and sold by the respondent, Beckwith-Chandler Company, and to induce their said employers to purchase such varnish in
preference to or to the exclusion of varnish manufactured and sold
by competitors of said respondent, or such cash commissions and
gratuities are given to said employees as rewards for having induced
their respective employers to purchase varnish manufactured and
sold by said respondent, Beckwith-Chandler Company. And as a
means of carrying out its general plan of giving cash commissions
and gratuities, as aforesaid, said respondent, Beckwith-Chandler
Company, has from time to time appropriated funds which were
apportioned and disbursed by the respondent, C. ,V, Slocum, between
and to the respondents, A. F. Adams, C. II. Bull, M. D. Campbell,
A. N. Merrill, John F. Young, ,V, D. Ramsey and Halsey Tolman,
and to Roy Hunt, a former employee of respondent, Beckwith-Chandler Company, traveling salesmen as aforesaid, for the purpose of
having such traveling salesmen deliver such funds to employees of
customers for the purpose aforesaid.
·
PAR. 4. That the amounts of the cash commissions and gratuities
given by said respondent, Beckwith-Chandler Company, as set out-in
paragraph three hereof, are added to its annual cost of doing business, an? as a result thereof said respondent adds to the selling price
of varmsh sold by it, an amount sufficient to compensate it for the
cash commissions and gratuities paid out by it as aforesaid, which
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amount is in addition to the fair market value of such varnish, and
which additional amount customers of the said respondent, and
eventually the public, must pay. That as a further result of the
giving of such cash commissions and gratuities by the respondent,
Beckwith-Chandler Company, as aforesaid, all its competitors are
affected, and such competitors are thereby induced to also pay out
such commissions and gratuities, in order to enable them to compete successfully with such respondent and protect their trade or
suffer the loss of business with the purchasers of varnish whose employees have received such commissions and gratuities.
PAR. 5. That the use by each and all of said respondents, severally
anu in their common action, of the practices set out in the foregoing
paragraph hereof, is an unfair method of competition in commerce,
within the meaning of Section 5 of an Act of Congress entitled, "An
Act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes," approved September 26, 1914.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress, approved
September 26, 1914, the Federal Trade Commission issued and
served a complaint upon the respondents, Beckwith-Chandler Company, C. W. Slocum, A. F. Adams, C. H. Bull, :M. D. Campbell, A. N.
:Merrill, John F. Young, ,V. D. Ramsey and Halsey Tolman, charging them with the use of unfair methods of competition in commerce, in violation of the provisions of said Act.
The respondents having entered their appearance and filed their
answers herein, and having stipulated and agreed that a statement
of facts signed and executed by the respondents and Adrien F.
Busick, Acting Chief Counsel for the Federal Trade Commission,
subject to the approval of the Commission, are the facts in this proceeding and shall be taken by Federal Trade Commission as such
and in lieu of testimony, and that the said Federal Trade Commission shall forthwith proceed upon said agreed statement of facts
and the answers herein to make and enter its findings as to the facts,
its conclusion and order disposing of this proceeding, without the
introduction of testimony, the respondents waiving any and all
rights they may have to the introduction of same.
And thereupon this proceeding came on for final hearing, and the
respondents and counsel for the Commission not wishing to file
briefs or present oral argument, and the Commission, having duly
considered the record and being now fully advised in the premises,
makes this its findings as to the facts and conclusion:
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FINDINGS AS TO THE FAUI'S.

PARAGRAPH 1. The respondent, Beckwith-Chandler Company, is a
corporation organized under the laws of the State of New Jersey,
with its principal place of business at Newark, in said State, and is
engaged in the business of manufacturing and selling varnish, and
causes varnish sold by it to be transported to the purchasers thereof
from the State of New Jersey through and into other States of the
United States, and carries on such business in direct,active competition with other persons, partnerships and corporations similarly engaged. The respondent, C. \V. Slocum, is the vice president and general manager of sales of the respondent, Beckwith-Chandler Company. The respondents, A. F. Adams, C. H. Bull, M. D. Campbell,
A. N. Merrill, John F. Young, W. D. Ramsey and Halsey Tolman,
are traveling salesmen employed by said respondent, Beckwith-Chandler Company, to sell its products throughout the United States.
PAR. 2. The respondent, Beckwith-Chandler Company, in the
course of its business as described in Paragraph One hereof, acting
by its traveling salesmen, the respondents, A. F. Adams, C. H. Bull,
!f. D. Campbell, A. N. :Merrill, John F. Young, ,V. D. Ramsey and
Halsey Tolman, which traveling salesmen were directed by the respondent, C. W. Slocum, for several years prior to 1921, gave and
offered to give gratuities in the form of money to foremen finishers,
painters and other persons employed by automobile and carriage
painting establishments, automobile manufacturers, and other purchasers of varnish in large quantities, without the knowledge or consent of the employers or principals of such employees, to induce such
employees to recommend to their respective employers or principals,
the varnish manufactured and sold by the respondent, the BeckwithChandler Company, and to induce their said employers to purchase
such varnish in preference to or to the exclusion of varnish manufactu.red and sold by competitors of said respondent, or as rewards
to sa1d employees for having induced their respective employers to
purchase varnish manufactured and sold by said respondent, Beckwith-Chandler Company. The Beckwith-Chandler Company has
from time to time, appropriated funds which were apportioned and
disbursed by the respondent, C. \V. Slocum, between and to the respondents, A. F. Adams, C. H. Bull, M.D. Campbell, A. N. Merrill,
John F. Young, W. D. Ramsey and Halsey Tolman, and to Roy
Hunt, a former employee of respondent, Beckwith-Chandler Com·
pany, .traveling salesmen as aforesaid, for the purpose of having such
travelmg salesmen deliver such funds to employees of customers for
the purpose aforesaid.
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PAR. 3. During the period September, 1919, to January 1, 1920, the
following amounts were given as gratuities to such employees by
the respondent, Beckwith-Chandler Company, through the salesmen named, in the manner and for the purposes set forth in Paragraph 2 hereof:
J. F. Young--------------------------------------------------------- $475

A. F. Adams---------------------------------------------------------

680

Halsey Tolman -----------------------------------------------------90
11. IIunt------------------------------------------------------------- 564
C. II. BulL---------------------------------------------------------- 350
W. D. Ramsey------------------------------------------------------- 1, 960
?.I. D. CampbelL----------------------------------------------------- 160

Prior and up to September 15, 1919, this same plan had been in
effect and was used in the same manner and for the same purposes.
In addition to the above amounts, the following sums of money
were furnished by the respondent, Beckwith-Chandler Company, to
its salesmen, to be given by them as gratuities to employees of customers in the manner and for the purposes aforesaid:
Ilalsey Tolman------------------------------------------------------

$204

A. F. Adams---------------------------------------------------------

404

:M. D. CampbelL.---------------------------------------------------J. F. Young----------------------------------------------------------

325
520
,V, D. ItamseY------------------------------------------------------- 1,112
A. N. ?l!errill (approximately)---------------------------------------- 500

PAn. 4. The amounts of money given by said respondent, BeckwithChandler Company, as set out in Paragraph 3 hereof, were added to
its annual cost of doing business and as a result thereof, said respondent added to the selling price of varnish sold by it, an amount sufficient to compensate it for the sums of money paid out by it as
aforesaid, which amount was in addition to the fair market value
of such varnish and which additional amount was paid by customers
of the said respondent and eventually the general public purchasing the commodities upon which such varnish was used. ·
5. The methods of competition set out in the preceding paragraphs
tend to induce competitors of the respondent, Beckwith-Chandler
Company, to maintain similar practices, in order to enable them to
compete successfully with such respondent and protect their trade
or suffer the loss of business with the purchasers or prospective purchasers of varnish whose employees have received such gratuities.
CONCLUSION.

The practices of each and all of said respondents, severally and
in their common action, under the conditions and circumstances de-
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scribed in the foregoing findings, are unfair methods of competition
in commerce among the States of the United States, and constitute
a violation of the Act of Congress approved September 26, 1914,
entitled, "An Act to create a Federal Traue Commission, to define
its power and duties, and for other purposes."
'
ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answers of the
respondents, and an agreed statement of facts, and the Commission
having made its findings as to the facts, with its conclusion that the
respondents have violated the provisions of the Act of Congress
approved September 26, 1914, entitled, "An Act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes,"
It is now 01'dered, That the respondents, Beckwith-Chandler Company, and its officers, agents, servants, representatives and employees,
and C. "\V. Slocum, A. F. Adams, C. H. Bull, M. D. Campbell, A. N.
Merrill, John F. Young, "\V. D. Ramsey and Halsey Tolman, cease
and desist from giving or offering to give, directly or indirectly, to
f?reman finishers, painters and other persons employed by automobile and carriage making establishments, automobile manufacturers
and other purchasers of varnish, without the knowledge and consent
of such employers, sums of money or gratuities of any kind whatsoever to induce such employees to recommend to their respective
employers or principals, the varnish manufactured and sold by the
respondent, Beckwith-Chandler Company, or to induce their said
employers to purchase such varnish in preference to or to the exclusion of varnish manufactured and oold by competitors of said respondent, Beckwith-Chandler Company, or as rewards to said employees for having induced their respective employers to purchase
varnish manufactured and sold by said respondent, Beckwith-Chandler Company.
It is further ordered, That the respondents, and each of them,
within sixty (60) days after the date of the service upon them respectively, of this order, file with the Commission a report in writing
setting forth in detail the manner and form in which each of them
has complied with the order to cease and desist as hereinbefore set
forth.
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FEDERAL TRADE COMMISSION

v.
SAMUEL E. BERNSTEIN.
COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION I'> OF
AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914.

Docket 701-November 9, 1921.
SYLLABUS.

Where certain foreign manufacturers, long famous for the high quality of
their cutlery and cutlery steel, sold the same under the mark and brand
" Sheffield," so that such brand had come to mean to dealers and to a
substantial part of the consuming public, cutlery or steel made at Sheffield,
England ; and thereafter a domestic dealer sold, under the trade name
"lloyal Brand," a low-grade line of domestic cutlery, prominently branded
with the word " Sheffield"; with a tendency thereby to mislead retailers
into believing that the same was made in Sheffield and to encourage misrepresentations to that effect, and with the effect of similarly misleading
a substantial part of the purchasing public, and of competing unfairly
both with makers of, or dealers in, genuine Sheffield cutlery, and with
makers of, or dealers in, domestic cutlery not so branded ; to the injury
of both, and to the injury of free competition in the sale of cutlery :
Held, That such misbranding, under the circumstances set forth, constituted
an unfair method of competition.

COMPLAINT.
The Federal Trade Commission, having reason to believe from
a preliminary investigation made by it that Samuel E. Bernstein,
hereinafter referred to as the respondent, has been and is using
unfair methods of competition in violation of the provisions of Section 5 of an Act of Congress approved September 26, 1914, entitled,
"An Act to create a Federal Trade Commission, to define its power:;
and duties, and for other purposes," and it appearing that a proceeding by it in respect thereof would be to the interest of the public,
issues this complaint, stating its charges in this respect on information and belief as follows :
PARAGRAPII 1. That respondent is engaged at New York, N. Y.,
in the business of selling cutlery and silverware at wholesale, and
causes the commodities sold by him to be transported to the purchasers thereof from the State of New York through and into various
other States of the United States, in direct active competition with
other persons, partnerships and corporations similarly engaged.
PAR. 2. That respondent in the course of his business, as described
in Paragraph One hereof, sells an inferior grade of cutlery made in
the United States upon which he places labels which contain the
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word " Sheffield," without other marks to show the true place of
origin of said cutlery. That cutlery of a high quality has been
manufactured in large quantities in Sheffield, England, for a long
period of time, and the word "Sheffield" when used in connection
with cutlery, has come to be understood by the trade and purchasing
public, as indicating that such cutlery was made in Sheffield, England, and is of good quality; that the use by respondent of labels
containing the word " Sheffield " on an inferior grade of cutlery
made in the United States and sold by him, was calculated to and
did deceive the purchasing public, and was so used by respondent
as to enable him to pass off an inferior grade of cutlery as and for
cutlery made in Sheffield, England.
· PAR, 3. That by reason of the facts recited, the respondent is using
an unfair method of competition in commerce, within the intent and
meaning of Section 5 of an Act of Congress, entitled, " An Act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes," approved September 26, 1914.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an act of Congress approved Septemb~r 26, 1914, entitled "An Act to create a Federal Trade CommisSion, to define its powers and duties and for other purposes," the
Federal Trade Commission issued and served a complaint upon the
respondent, Samuel E. Bernstein, charging him with the use of
unfair methods of competition in violation of the provisions of
said act.
The respondent, Samuel E. Bernstein, having entered his appearance. by his attorney, Abraham Deck, and having filed his answer
~erem, hearings were had and evidence was thereupon introduced
m support of his answer before Byron L. Shinn, an examiner of the
Federal Trade Commission theretofore duly appointed.
And thereupon this proceeding came on for final hearing, and
counsel for the respondent not appearing and waiving oral argument
and having filed a brief in behalf of the respondent, and the Commission having duly considered the record and being now fully advised in the premises, makes this its findings as to the facts and conclusion:
FINDINGS AS TO THE FACTS,

. P ARAGRAPII 1. That respondent, Samuel E. Bernstein, is an indiVldual,. and is now, and for the last twenty-five years, has been engaged m business, as a. wholesaler and jobber in cutlery, having his
111213o-23--voL i--9
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principal office and place of business located at New York City, in
the State of New York.
PAR. 2. That ~espondent, in the conduct of his business, has, for
more than seven years prior to January 5, 1921, the date of the
issuance of the complaint herein, bought and sold cutlery, including
butcher knives, carving knives, cleavers, razors, pocket knives,
shears, etc., and shipped such articles to purchasers thereof located
in different States of the United States, and that during such period
there has been a constant trade and commerce in such articles between and among the various States of the United States. That
for the five years prior to January, 1921, the respondent's sales of
cutlery approximated annually Two Hundred Thousand ($200,000)
Dollars. That respondent has conducted his said business and has
sold cutlery, as above described, in active competition with numerous
other persons, firms and corporations similarly engaged.
PAR. 3. That during the period of more than seven years prior to
January 5, 1921, respondent has, in the course of his business (as set
forth in Paragraph Two above) sold, in commerce, a certain line of
cutlery labeled, "Royal Brand Cutlery." This label or brand is
directly impressed, etched, stamped, or otherwise inscribed on the
articles themselves, and is composed of two pictorial elements-an
open razor, to the left of which is a crown-and the words" Razor
Edge," " Sheffield," and "Royal Brand Cutlery Co.,"-the words
"Razor Edge" appearing on the blade of the razor, the word
" Sheffield" between the open blade and the handle, and "Royal
Brand Cutlery Co." upon the handle.
PAR. 4. That the cutlery so sold by respondent under the label
"Royal Brand Cutlery" as above described, was procured by him
from the Cuba Knife Company of Cuba, N. Y., and other American
manufacturers, who, at respondent's direction, placed the "Royal
Brand" design on the goods prior to their delivery to respondent;
that the cutlery purchased by respondent from such manufacturers
and bearing said label, was of an inferior grade and comparatively
low priced, and was made in the United States of domestic steel.
PAR. 5. That respondent sells his cutlery to retailers, who in turn
resell to consumers, and, as the label " Royal Brand Cutlery " is indelibly affixed to respondent's cutlery and is observable upon the
most casual inspection, the label or design is thus brought directly
to the attention of the buying public.
PAR. 6. Sheffield, England, has been identified with the successful
manufacture of cutlery, steel for cutlery purposes having been made
there for several centuries, and it has continued to be one of its
chief industries, including many important cutlery manufacturers;
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the industry is presided over by the ancient "Cutlers Company" of
England, whose function is to take care of the trademarks and protect the name Qf " Sheffield" in the cutlery industry and trade. The
reputation of cutlery made at Sheffield, England, has long been high
for quality and the standard for manufacturers in this country. Its
prestige, based on its history, continues.
PAR. 7. That substantial amounts of cutlery are imported from
Sheffield, England, to the United States annually (barring a temporary situation brought about by the war <luring the years 1914 to
1918, inclusive, when importations were curtailed) and are sold here
in competition with cutlery of domestic manufacture; that such imported cutlery is uniformly of a high quality of steel and sells here
for a comparatively high price; that generally cutlery imported from
Sheffield, England, is indelibly stamped " Sheffield, England"; cutlery manufactured in this country, in which the blade is of steel
manufactured in England, very largely has stamped on the blade
"Forged from Sheffield Steel " and is so advertised.
PAR. 8. That very little cutlery manufactured in the United States
of domestic steel is marked or branded" Sheffield."
PAR, 9. That retailers, buyers and sellers of cutlery understand
the word "Sheffield" as applied to cutlery, to mean made in Sheffield, England.
PAR. 10. That a substantial part of the consuming public understands the word "Sheffield," as .applied to cutlery, to indicate that
the cutlery bearing such inscription was made in Sheffield, England.
P.aR. 11. That the method employed by respondent in branding
cutlery of domestic manufacture with the word " Sheffield," is effective to carry to both the retailer and ultimate consumer, the representation that such articles were manufactured in Sheffield, England,
and in the absence of technical knowledge in either the retailer or
consumer, tends to create the belief that such cutlery was in fact
manufactured in Sheffield, England.
PAR. 12. That some retailers and their salesmen rely on the brands
appearing on goods, and use same in describing articles to customers;
that the use of the label " Sheffield" on cutlery of domestic manufacture, tends to encourage and aid misrepresentations by uninformed or unscrupulous retailers, or their salesmen, that the cutlery
so branded was imported from Sheffield, England.
PAR. 13, That the label " Sheffield " as used by respondent on its
cutlery, which is manufactured in the United States of domestic
steel~ is calculated to and does mislead a substantial part of the purchasmg public to believe that cutlery bearing such label was imported from Sheffield, England.
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P.AR. 14. That several domestic manufacturers, including the
largest in the United States, have refused to mark cutlery, made of
domestic steel, with the word " Sheffield" at the instance of customers, for the reason that they consider it improper to use the word
"Sheffield" as a brand or name for cutlery made in the United States.
P .AR. 15. That sales of cutlery manufactured in this country under
the brand or stamp of "Sheffield" including those by respondent,
tend to and do compete unfairly with cutlery made in Sheffield, England, and with cutlery made in this country not so branded or
stamped, because of the high reputation of Sheffield, England, cutlery; and damage to such competitors results by the displacing of
sales of American cutlery not so stamped and of genuine imported
Sheffield cutlery; such competition is prejudicial to the interest of
jobbers of both American and imported cutlery and is a hindrance
to free and open competition in the sale of cutlery in the United
States.
P.AR. 16. That under date of June 20, 1919, respondent applied to
the United States Patent Office, Washington, D. C., for the registration, as a trademark, of the brand and design described above under
Paragraph Three; that opposition to the registration of such trademark was filed, July 31, 1919, by the Cutler's Company of Sheffield,
England; and that, under date of November 8, 1920, such opposition
was sustained by the Examiner of Interference, and respondent adjudged not entitled to the registration of the trademark for which
he had made application.
CONCLUSION.

That the practices of the said respondent, under the conditions
and circumstances described in the foregoing findings, are unfair
methods of competition in interstate commerce, and constitute a violation of the Act of Congress approved September 26, 1914, entitled,
"An Act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes."
ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of the respondent, the testimony and the evidence, and the Commission having made its findings as to the facts, with its conclusion that the
respondent has violated the provisions of Section 5 of an Act of
Congress approved September 26, 1914, entitled," an Act to create a
Federal Trade Com!Jlission, to define its powers and duties, and for
other purposes,"
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Now, therefore, it is ordered, That the respondent, Samuel E.
Bernstein, his agents, representatives, servants, and employees forthwith, cease and desist from directly or indirectly:
Applying or using the word "Sheffield" in any manner whatsoever as a brand, label, trademark or trade name, or as a part thereof,
for or on any cutlery except and unless the blade or cutting part
thereof be made of steel manufactured in Sheffield, England;
And it is further ordered, That said respondent shall within sixty
days from the date of service of this order, file with the Commission
a report setting forth in detail the manner and form in which he has
complied with the order of the Commission hereinbefore set forth.

120

FEDERAL TRADE COMMISSION DECISIONS.

Complaint.

4F.T.C.

FEDERAL TRADE COMMISSION

v.
UNITED ALLEGRETTI COMPANY.
COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION ti OF
AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914.

Docket 715-November 17, 1921.
SYLLABUS.

Where a corporation, engaged In the manufacture and sale of chocolate creams
as the Allegretti Chocolate Cream Company and as successor to a business
founded by one Ignatlo Allegretti, advertised and sold its product under
its trade names "Allegretti's," "Allegretti," and "Original Allegretti," so
that said product became widely and favorably known as such, and it acquired a valuable good will in said trade names as applied to candles and
had successfully restrained others from using the name Allegretti; and
thereafter n competing business, stockholders of which Included (1) one
Francis B. Allegretti, the moving spirit In its organization, not related to
the original Allegretti, nor ever theretofore connected with the manufacture of candy, (2) his three brothers to whom he gave one share of stock
each and who likewise had never theretofore had experience In cnntly making, (8) a man who claimed to have learned the business of making chocolate creams from a nephew and former employee ot the original Allegretti,
and (4)-but not until more than three years after Its organization-a
nephew of said original Allegretti,
(a) Adopted the name United Allegretti Company;
(b) Characterized and advertised Its product as " United Allegretti Delicious
Chocolates," "Our justly famous cholocate creams," and "United Allegretti's famous cream chocolates"; and
(c) Labeled its boxes "United Allegretti's Delicious Chocolates," the word
" United " being minimized and the word "Allegretti " made extremely
prominent, the boxes also containing on the Inside a notice warning the
public against similarity of name of other products;
With intent thereby to mislead and contuse the trade and the public, and with
a tendency and effect so to do ;
Held, That such simulation of corporate and trade names, under the circumstances Sl'.t forth, constituted unfair methods of competition.

COMPLAINT.
The Federal Trade Commission, having reason to believe from a.
preliminary investigation made by it that the United Allegretti
Company, hereinafter referred to as respondent, has been and is
using unfair methods of competition in interstate commerce in violation of the provisions of Section 5 of an Act of Congress approved
September 26th, 1914, entitled "An Act to create a Federal Trade
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Commission, to define its powers and duties, and for other purposes,"
and it appearing that a proceeding by it in respect thereof would be
to the interest of the public, issues this complaint, stating its charges
in that respect on information and belief as follows:
PARAGRAPH 1. That the respondent, United Allegretti Company,
is now and was at all times hereinafter mentioned, a corporation org:mized, existing, and doing business under and by virtue of the laws
of the State of South Dakota, having its principal factory, office,
and place of business located in Chicago, Ill.
PAR. 2. That respondent now [is] and for more than two years
last past [has been] engaged in the business of manufacturing and
selling to the trade its brands of chocolate candy among the several
States of the United States, the Territories thereof, and the District
of Columbia in direct competition with other persons, firms, copartnerships, and corporations similarly engaged.
PAR. 3. That in the year 1863, one Ignatio Allegretti established in
Washington, D. C., the business of manufacturing and selling chocolate candies and other confections for which goods he established a
wide reputation. He extended the business during the succeeding
years to San Francisco, Chicago, New York, and other sections of the
country. In 1893 he transferred the business to his sons, or associated
them with him in the business and a corporation was organized under
the laws of the State of Illinois, under the name of the "Allegretti
Chocolate Cream Company" with its headquarters in the city of
Chicago. This corporation succeeded to the business of the said
Ignatio Allegretti. Its trade names for its products were also transferred to and owned by the corporation aforesaid, which trade names
were as follows: "Allegretti's Cream Chocolates," "Allegreti Cream
Chocolates' " "Alle!!retti's
" and "Alle(J'retti
"
t:"J
'
0
.
PAR. 4. In 1917 the respondent was chartered in South Dakota and
license was obtained in Illinois to do business in that State. Since
that time it has been conducting business in the city of Chicago,
manufacturing and selling in interstate commerce cream chocolates
and other confections. It denominates its product as "United Allegretti Delicious Cream Chocolates." It described in its circular
price lists, its only mode of advertising, this product as "Our
famous cream chocolates." In one statement it professes to be represented on the Pacific coast by a jobbing concern known as Charles
Vv. M~sick & Company, who use a letterhead on which appears the
~ollo;vmg :. " United Allegretti's Famous Cream Chocolates." The
.ox ~~ W~tch the respondent packs its candies is labeled on the outSide Umted Allegretti's Delicious Chocolates," while on the inside
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of the box cover is printed the following : " \Varning. We warn the
public against the similarity of names of our United Allegretti's
Delicious Chocolates. We are in no way whatever connected with
any other concern. The genuine United Allegretti's Delicious
Chocolates always bear our name on each package. Signed, United
Allegretti Company, Inc., 660-662 Grand Ave., Chicago, Ill." At
the bottom of its letterheads is printed this statement, "United Allegretti Company is distinct from, and has no connection whatever
with any other concern of a similar name."
PAR. 5. That the name under which respondent was incorporated,
the location of its business, the names, brands, and marks of its
goods, as well as its advertising matter shows that its purpose was
and is to deceive the public and lead the public to believe that its
candies were the same as those manufactured and sold by the Allegretti Chocolate Cream Company, its competitor ; that the tendency
of such actions is to deceive and mislead the purchasing public, and
that by reason of these facts and the facts set out in the foregoing
paragraphs of this complaint, the respondent has been guilty of
unfair methods of competition in commerce as defined and prohibited·
by Section 5 of an Act of Congress approved September 26, 1914,
entitled "An Act to create a Federal Trade Commission, to define
its powers and duties, and for other purposes."
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress approved September 26, 1914, entitled" An Act to create a Federal Trade Com- ·
mission, to define its powers and duties, and for other purposes,"
the Federal Trade Commission issued and served a complaint upon
the respondent, United Allegretti Company, charging it with the
use of unfair methods of competition in violation of the provisions
of said act.
The respondent, United Allegretti Company, having entered its
appearance by its attorney, Francis n. Allegretti, and having filed
its answer herein, hearings were had and evidence was thereupon introduced in support of its answer before John W. Bennett, an examiner of the Federal Trade Commission theretofore duly appointed.
And thereupon this proceeding came on for a final hearing and
the Commission, having heard argument of counsel and having duly
considered the record and being now fully advised in the premises,
makes this its findings as to the facts and conclusions:
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1. That the respondent is now, and at all times since
on or about the 25th day of April, 1917, has been, a corporation organized under and existing by virtue of the laws of the State of
South Dakota, and said respondent now is and at all times since on
or about August 2, 1917, has been licensed to do business in the State
of Illinois, having its principal place of business in the city of Chicago, in said State.
PAR. 2. That the respondent is now, and for more than two years
last past has been, manufacturing candies, including chocolate
creams, in the city of Chicago, State of Illinois, and selling and shipping them under its own brand to the trade among the several States
of the United States, the Territories thereof, and the District of
Columbia, in direct competition with other persons,-firms, copartnerships, and corporations similarly engaged, and especially with the
Allegretti Chocolate Cream Company of Chicago, Ill., the said Allegretti Chocolate Cream Company being also engaged in the manufacture of chocolate creams, and their sale and shipment in interstate
commerce.
PAR. 3. That at the time of the late Civil.War in the United States,
about the year 1863, one Ignatio Allegretti began in 1Vashington,
D. C., the manufacture and sale of chocolate creams, and later extended such business to Baltimore, Md., and New York, N.Y. (but
the evidence submitted in this proceeding does not establish with
definiteness the extent, volume, and other details of such business);
that prior to 1892 said Ignatia Allegretti had established in San
Francisco, Calif., a business of manufacturing chocolate creams, and
in shipping them and selling them in other States, including New
York, Maryland, and Illinois, among others; that said Ignatia Allegretti specialized in the manufacture of chocolate creams, and had
three or four stores in San Francisco, Calif., where such creams were
sold; that upon the signs displayed by these stores, and upon the
cartons or packages in which said chocolate creams were packed,
shipped, and distributed, the word "Allegretti" was prominently
displayed, and was used in connection with the words " Cream Chocolates" or " Chocolate Creams"; that such candies manufactured by
said Ignatia Allegretti had a high reputation in the trade; that in
1893 said Ignatio Allegretti, having met with business reverses in
San Francisco, went to Chicago, Ill., and established a similar busi-·
ness ~n said city, and after coming to Chicago said Ignatio Allegretti
associated with him in business his two sons Nicholas Allegretti and
Joseph Allegretti and did business under the name of Allegretti
PARAGRAPH
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Brothers, producing chocolate creams similar to, or identical. with,
those previously produced in San Francisco, Calif., and displaying
prominently upon signs and upon cartons or containers for said goods
the word "Allegretti" in connection with chocolate creams; that in
1896 said Ignatio Allegretti and the said sons formed a corporation
under the name, "Allegretti Chocolate Cream Company," which corporation was organized under and is existing by virtue of the laws
of the State of Illinois; that said corporation succeeded to the business of said Ignatio Allegretti and his said sons which have been conducted under the name of "Allegretti Brothers"; that the trade
names for their products were also transferred by said Allegretti
Brothers to, and were and are owned by the said corporation, which
trade names are: "Allegretti's" and "Allegretti"; that the goods
made under these trade names were and are considered by the trade
of high quality and are sought after by the trade in candies; that
said Ignatio Allegretti had at various times employed his nephews,
Benedetto Allegretti, Giacomo Allegretti, and Frank Allegretti, in
his business, and that they secured or asserted that they had secured
in the course of their employment, the formulas of said Ignatio Allegretti for making the said chocolate creams, and they had followed
him to Chicago and about 1896, and subsequent thereto, had also engaged in the making of chocolate creams on their own accounts, and
had sold such candies under the name of "Allegretti," but without
the consent of said Ignatio Allegretti, nor of the Allegretti Chocolate
Cream Company; that subsequent to the engaging of Ignatio Allegretti's nephews, or some of them, in the manufacture and sale of
chocolate creams, and in the use by them of the name "Allegretti"
in that connection, said Allegretti Chocolate Cream Company has
used the words " Original Allegretti " on its packages and in its
advertising; that it protested against the use of the word "Allegretti" by said competitors, and sought injunctive relief in the Illinois or Federal courts against a number of said competitors, and
secured such relief against Allegretti Company, Giacomo Allegretti
and others, Frank Allegretti, Inc., and others, and Benedetto Allegretti Chocolate Cream Company and others, on the ground of unfair competition through their use of the name "Allegretti" in connection with the manufacture and sale by them of chocolate creams;
that since its organization in 1896 said Allegretti Chocolate Cream
Company bas been continuously and is now engaged in the business
of manufacturing chocolate creams, in the city of Chicago, State of
Illinois, and in shipping and selling the same in interstate commerce;
that at or about the time that the nephews of Ignatia Allegretti engaged in competition with said Allegretti Chocolate Cream Com-
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pany and [began] using the " Allegretti " name, the device of doves
holding in their beaks the letters o£ the word " Allegretti " was
adopted by the Allegretti Chocolate Cream Company, but the lettering remained practically the same as before.
PAR. 4. That in 1917, the respondent was chartered in South Dakota and license was obtained from the State of Illinois to do business in that State; that since that time it has been conducting business in the city o£ Chicago, manufacturing and selling in inter. state commerce chocolate creams; that it denominates its product as
"United Allegretti Delicious Chocolates," and "Distinctively Delicious Chocolate Creabls"; that it has described in its price list circular, its principal mode of advertising, this product as" Our Justly
Famous Chocolate Creams"; that respondent has been represented
on the Pacific· coast by a jobber known as Charles '\V. Mesick &
Company, who has used a letterhead upon which appears the following words: "United Allegretti's Famous Cream Chocolates";
that the boxes in which respondent packs, ships, and distributes its
candies are labeled on the outside "United Allegretti's Delicious
Chocolates," while on the inside of the box cover is printed the following: "1Varning. ·we warn the public against similarities of
name of our United Allegretti's Delicious Chocolates. '\Ve are in
no way connected with any other concern. The genuine United
Allegretti's Delicious Chocolates always bear our name on each
package. Signed, United Allegretti Company Inc., 660-662 Grand
A venue, Chicago, Illinois"; that at the bottom of respondent's letter
is printed this statement: "United Allegretti Company is distinct
from and has no connection with any other concern of a similar
name"; that in the labels upon the cartons in which respondent
packs, ships, and distributes its candies the word "Allegretti" is
made extremely prominent, and the qualifying word, "United,"
minimized in size; that as part of the device upon its cartons and
upon its letterheads respondent has adopted a "spread-eagle"; that
while some of respondent's cartons, to wit, pound packages, resemble in color and form the packages of similar size used by the Allegretti Chocolate Cream Company~ others do not; that persons in the
trade consider the Chocolate Creams of respondent inferior to the
chocolate creams of its competitor, the Allegretti Chocolate Cream
Company.
PAR. 5. The United Allegretti Company, as originally organized,
had a capitalization of $10,000, consisting of 1,000 shares of $10
each; $3,000 has been paid in. The original stockholders and the
amount of their holdings respectively were:
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John B. AgostO-----------------------·-------------------------------Benedictl AgostO---------------------~--------------------------------Froncis n. AllegrettL-------------------------------------------------John AllegrettL------------------------------------------------------Jornes S. Sebree------------------------------------------------------.Toseph E. AllcgrettL _____________ -------------------------------------Louis AllegrettL-------------------------------------------------------

99
50
97
1
1
1
1

The four Allegrettis named above are brothers and a distinct family
from that of Ignazio Allegretti who founded the Allegretti Chocolate Cream Business and claim no relationship to him. All are residents of Chicago. None of them has had an,- experience or other
connection with the manufacture of candies. Francis B. Allegretti
is a lawyer and conceived or adopted the plan of organizing the
company and received 100 shares of stock for his services and disbursements, of which he gave one share each to his three brothers.
Two of them are interested in drug stores and the third, Louis, is
a pharmacist. Their only connection with respondent's business has
been handling its candies with others, on commission or for the usual
profit. James S. Sebree is the agent who obtained. the incorporation
of the company in South Dakota. John B. Agosto claims to have
learned the business of making chocolate creams from Giacomo Allegretti, nephew of Ignazio Allegretti, by whom he and his father
were formerly employed. Benedicti Agosto is a brother of John B.
Agosto and a dentist. The Agostos are no blood relation of Ignazio
Allegretti. Francis B. Allegretti seems to have conceived or adopted
the plan of putting himself and his three brothers into a corporation
with John B. Agosto, a practical candy' maker, so as to give the
company a basis for connecting the name of Allegretti with it,
although they had no active interest in the business and. three of them
had but one share each. The Allegrettis named remained the only
stockholders of that name up to September, 1920, more than three
years after the organization of the company, when Frank Allegretti,
nephew of Ignazio Allegretti and a stranger to the other Allegrettis
except Francis B. Allegretti, was employed as a candy maker, re- •
ceiving shares of stock in lieu of wages; his employment has not
been continuous by the company. Prior to September, 1920, John ll.
Agosto had had charge of the candy making of the company.
PAn. 6. The name "United Allegretti" as used by respondent on
its containers, trade-marks, labels, letterheads, circulars, and advertising matter is calculated to and reasonably tends to mislead dealers
and the public into the belief that the name represents a union of
other chocolate cream and candy makers named. Allegretti, particu-
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larly the Allegretti Chocolate Cream Company, ns composing the
respondent corporation and responsible for the chocolate creams
manufactured and sold by it.
PAR. 7. The dealers and public know of the existence of the original Allegretti chocolate creams, but confusion exists in their minds
between the various candies sold under that name, including thooo
of the Allegretti Chocolate Cream Company and the United Allegretti Company. Chocolate Creams made by the United Allegretti
Company are sold in theaters in Chicago as "Allegrettis."
PAR. 8. That the adoption of the name "United Allegretti Company" by respondent, the trade names, brands and marks upon the
packages containing its goods, and upon its letterheads and its advertising matter indicate that its purpose was and is to confuse and
deceive the public and lead the public to believe that its chocolate
creams were and are the same as those of the Allegretti Chocolate
Cream Company, its competitor; that especially the use of the word
"Allegretti" with the qualifying word "United" was intended to
confuse and deceive the public; that the probable and usual tendency
of such actions as those of the respondent above detailed is to confuse, deceive, and mislead the purchasing public in the buying of
chocolate creams, and make it more difficult for the public to distinguish between the goods of the Allegretti Chocolate Cream Company
and of the respondent herein.
CONCLUSIONS.

Under the conditions and circumstances set forth in the foregoing
findings of facts, the acts and practices of respondent herein constitute unfair methods of competition in interstate commerce in violation of the provisions of Section 5 of the act of Congress approved
September 26, 1914, entitled, ''An Act to create a Federal Trade
Commission, to define its powers and duties, and for other purposes."
ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of therespondent, the testimony and the evidence, and the Commission having
made its findings as to the facts, with its conclusion that the respondent has violated the provisions of Section 5 of an act of Congress
approved September 26, 1914, entitled, "An Act to create a Federal
Trade Commission, to define its powers and duties, and for other purposes,"
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Now, therefore, it is ordered, That the respondent United Allegretti Company, its officers, directors, members, representatives,
agents, and servants cease and desist:
From using as its corporate name, or displaying upon its letterheads, stationery, circulars or advertising matter and in its trademarks, trade names, labels or devices, in connection with the sale
of its chocolate creams and candies in interstate commerce, or upon
cartons, containers or packages in which its chocolate creams and
candies are packed, shipped, marketed or distributed in interstate
commerce, the words "United Allegretti"; also from using as its
corporate name or so displaying the name "Allegretti," or other
form thereof, alone or in combination with any other word or words,
except and unless preceded, in type or lettering of equal size, by the
name " Frank " or other first or Christian name or names in full,
of one or more stockholders in good faith, of the surname "Allegretti," and except and unless accompanied by an explanation in
substance as follows, so placed in relation to the trade-mark or
name, device or label wherever used or displayed and in such size
of lettering as to be easily and naturally read in connection therewith:
This company is not in any way connected with the
Allegretti Chocolate Cream Company.
And it is further ordered, TMt the respondent shall file with the
Federal Trade Commission within 60 days from the date of this
order its report in writing stating the manner and form in which
this order has been conformed to, and shall attach to such report
two copies of all circulars, catalogues, stationery, advertisements,
trade-marks, trade devices, trade names, or trade labels, distributed
or displayed to the public by respo~dent in connection with the sale
of its goods in interstate commerce subsequent to the date of this
order.
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FEDEUAL TRADE COMMISSION
v.
BAEDER, ADAMSON COMPANY.
COMPLAINT IN THE :a.IATTER OF THE ALLEGED VIOLATION OF SECIION

I)

OF

AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914.

Docket 787-November 22, 1921.
SYLLABus.

Where a corporation, engaged in the manufacture and sale of glue, paid to the
cabinet department superintendent of one of the largest glue purchasers in
the United States, without the knowledge or consent of said purchaser, a
secret so-called .. commission .. of 5 cents a pound on av glue bought of it
by his employer; with the result that it secured and held said purchaser's
bustness, not theretofore enjoyed bY· it, excluded therefrom, arbitrarily
and without just cause, a theretofore satisfactory competitor, as well as
all other competitors, established a price to said purchaser not justified by
competitive conditions, and diverted to said employee many thousands of
dollars paid by his employer for glue:
Held, That such payments, under the circumstances set forth, constituted an
unfair method of competition.

COMPLAINT.
The Federal Trade Commission, having reason to believe from a
preliminary investigation made by it that Baeder, Adamson & Co.,
hereinafter referred to as the respondent, has been and is using unfair methods of competition in violation of the provisions of section 5 of an act of Congress, approved September 26, 1914, entitled
"An act to create a Federal Trade Commission, to define its powers
and duties and for other purposes," and it appearing that a proceeding by it in respect thereof would be to the interest of the public,
i~sues this complaint, stating its charges in that respect on information and belief as follows :
PARAGRAPH 1. That the respondent is a corporation organized
under the laws of the State of Massachusetts, with principal place
of business at Philadelphia, Pa.
PAR. 2. That respondent is engaged in the business of manufacturing and selling glue, sandpapers, emery papers, etc., and causes
commodities sold by it to be transported to the purchasers thereof,
from the State of Pennsylvania, through and into other States of the
United States, and carries on such business in direct active competition with other businesses, partnerships, and corporations similarly
engaged.
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PAR. 3. That respondent in the course of its business as described
·in paragraph two hereof, gives and has given to superintendents, and
other employees of proprietors of cabinet manufacturing establishments, and other establishments, wjthout the knowledge and consent
of the employers of such superintendents and other employees, cash
commissions or gratuities, usually amounting to five cents per pound
for all glue sold to said establishment by respondent, to induce such
superintendents and employees to favor and recommend, and influence their employers to purchase, the products of respondent, and
to refrain from purchasing the products of its competitors, and without other consideration therefor; that the total sales of glue made
by respondent exceeds $500,000 annually; that such cash commissions and gratuities so given by respondent to the superintendent of
the cabinet factory and to other employees of one of its customers,
to wit, the Victor Talking Machine Co., of Camden, N. J., during the
two-year period ending January 1, 1921, aggregated approximately
$34,000, which resulted from the payment of a cash commission of 5
cents per pound on all glue sold by respondent, to such customer, for
which glue respondent received 35 cents per pound; that respondent
adds to its annual cost of doing business a sum equal to that paid out
for cash commissions and gratuities as aforesaid, and is compelled
to, and does add to the selling price of commodities sold by it, an
amount sufficient to cover the amount so paid out for cash commissions and gratuities, which is in addition to the fair market value of
such commodities, and which additional amount the customers of
respondent, and eventually the purchasing public, must pay; that
as a further result of respondent's said practices, all of its competitors are injuriously affected and hindered in the exercise of free and
fair competition; that the methods used by the respondent tend to
lessen free and fair competition by requiring competitors of respondent to give to employees of customers and prospective customers;
cash commissions and gratuitil;ls of substantially like amounts to
those paid by respondent as aforesaid, for the same purposes, and
with the same effect, as a means of protecting their trade, and pre·Venting respondent from obtaining the business enjoyed by them, or
. incurring a serious risk of loss in business without reference to the
merits or prices of their several products.
PAR. 4. That by reason of the facts recited, the respondent is
using an unfair method of competition· in commerce, within the
intent and meaning of section 5 of an act of Congress entitled, "An
act to create a Federal Trade Commission, to define its powers and
duties, and for other purposest approved September 26, 1914.

BAEDER, ADAMSON CO.

131

Findings.

129

REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an act of Congress approved September 26, 1914, the Federal Trade Commission issued and served a
complaint upon the respondent, Baeder, Adamson & Co., charging it
with unfair methods of competition in commerce in violation of the
provisions of said act.
The respondent, llaeder, Adamson & Co., having entered its appearance by its attorneys, Tower, Talbot & Hiler, and filed its answer
herein denying certain allegations of the complainant, and admitting
others, and having stipulated of record certain facts wherein it is
agreed among other things, "that the complaint in this case shall
stand and be regarded as having been issued against Baeder, Adamson Co., the correct name of the respondent;" that on the pleadings and this agreement and the stipulations as to records, facts, and
evidence, the examiner may proceed to make his report and proposed
findings as to the facts and conclusion thereon, and that the Commission may enter ·such order herein as may find proper support in
such pleadings, agreements, and stipulation as to records, facts, and
evidence, without the introduction of oral or other testimony, as to
said matters so stipulated of record. And thereupon this proceeding came on for final hearing upon the argument and briefs of counsel for the Commission and respondent, respectively; and the Commission having fully considered the record and argument of counsel,
and being now fully advised in the premises, makes this its findings
as to the facts and conclusion.
FINDINGS AS TO THE FACTS.

PARAGRAPH 1. That respondent, llaeder, Adamson Co., is a corporation organized under the laws of the State of Massachusetts, in
November, 1919, with its principal place of business in the city of
Boston, State of :Massachusetts, with branch offices in the cities of
Philadelphia, Pa., and Chicago, Ill.; that Baeder, Adamson & Co.
was the name by which the respondent, Baeder, Adamson Co. was
cited to appear and answer in this proceeding, which said firm was
a partnership composed of William B. Adamson and William Adamson, and had its principal office and place of business at Philadelphia, Pa., with branch offices at Boston and Chicago; that the business of said partnership of Baeder, Adamson & Co. was taken over
by the respondent, Baeder, Adamson Co. October 1, 1919, and carried
on with only minor changes at the time of the filing of the complaint
111213°---123-VOL 4-10
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in this case, and in accordance with agreement herein, Baeder, Adamson Co. is substituted for Baeder, Adamson & Co., and hereinafter
referred to as the respondent.
PAR. 2. That said Baeder, Adamson & Co., partnership, and its
successor, Baeder, Adamson Co., corporation, for three years prior
to the filing of the complaint herein, have been and are engaged in
the manufacture and sale of glue and other products, and in carrying on said business, have caused its said products to be sold and
transported throughout the various States of the United States, in
direct competition with other persons, firms, partnerships, and corporations similarly engaged.
PAR. 3. That about February 1, 1919, the sales manager of Baeder,
Adamson & Co., one vV. C. Jenkins, reported to vVilliam B. Adamson
and William Adamson, partners aforesa.id, at their office in Philadelphia, Pa., that for the payment of a "commission " of 5 per
cent, he, J enldns, could secure for respondent, the glue business of
the Victor Talking Machine Co., of Camden, N.J., one of the largest
glue purchasers in the United States, using as much as 300,000
po:unds of glue per annum, or more than $100,000 worth, which
said proposition of Jenkins was agreed to by the said Adamsons and arrangements were immediately made by Jenkins with one
Charles W. Davis, now deceased, to pay such commissions on said
sales to him as an" intermediary," and did so pay them to him.
PAR. 4. That the Victor Talking Machine Co. in January, 1919,
nnd for a number of years prior thereto, was and had been buying
its joint glue for its cabinet-manufacturing department from a glue
concern by the name of Milligan & Higgins, located in New York
City, N.Y., which glue was manufactured, sold, and shipped by them
from time to time from New York City to the Victor Talking Machine Co. at their factory in Camden, State of New Jersey.
PAR. 5. That immediately following the report of Jenkins to the
Adamsons to pay said so-called "commissions" in the manner suggested, and its approval by them, to wit, on or about February 1,
1919, the superintendent of the cabinet factory of the Victor Talking Machine Co., who in the operations of its system of factory management had the final decision as to what glue should be bought by
the purchasing department of said company, reported to said department that the glue of said Milligan & Higgins, then being used by
the Victor Co., had" gone bad," or failed to work satisfactorily, and
E:uggested to the said purchasing department the necessity of forthwith procuring other glue for the work, and then suggested that they
procure glue from Baeder, Adamson & Co.
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PAR. 6. That immediately thereafter, and until 1920, the factory
superintendent's requisition slips for glue all called for Baeder,
Adamson & Co.'s glue, and in accordance with such requisition the
glue of said company was purchased from time to time during the
year 1919 on separate open orders to the total exclusion from said
trade of Baeder, Adamson & Co.'s competitors, Milligan & Higgins,
who had theretofore furnished said Victor Talking Machine Co. glue,
as above stated, as well as all other competitors, of which there were
many in the United States, manufacturing and selling glue of the
desired kind and quality.
PAR. 7. That such sales of glue to the Victor Co. were made by
Daeder, Adamson & Co. from February 1, 1919, to May, 1919, following the arrangement to pay "commissions" thereon, as aforesaid,
without a call by any of the salesmen or representatives of Baeder,
Adamson & Co. upon the purchasing department of the Victor Co.
to solicit their trade, and had not made any such call since February,
1918; that said sales continued uninterruptedly without competitive
bids or reported testing of glues by the said superintendent of the
Victor Co., under whose jurisdiction tests of glue were made, although the purchasing department of the said company made earnest
efforts to have tests made and reported on with a view of procuring
competitive bids on the kind of glue desired.
PAR. 8. That when Jenkins, employee of Baeder, Adamson & Co.,
aforesaid, made the first tender of payment to "said intermediary,"
Davis, as "commission" on account of said sales, Davis objected to
the payment of same on the basis of 5 per cent, claiming that the
arrangement and agreement was to be on the basis of 5 cents per
pound, that Jenkins immediately reported said claim of Davis to
William D. and William Adamson, of the firm of Baeder, Adamson
& Co., and procured their approval to pay 5 cents per pound on sales
of glue to the Victor Co. as " commissions " to Davis, intermediary
aforesaid, instead of the 5 per cent rate above mentioned; that accordingly said "commissions" were paid to Davis, based on actual
invoices and amount of glue sold by Baeder, Adamson & Co. and its
successor, Baeder, Adamson & Co., throughout the year and up to
March, 1920, the same being made on numerous separate purchase
orders received and filed from time to time, generally in 10-barrel
lots, and from March, 1920, on the basis of deliveries from time to
time made under a contract or purchase agreement then entered into
by and between respondents and the Victor Co. for 1,000 barrels
of glue.
PAR. 9. That knowledge of the arrangement to pay said so-called
"commissions" was possessed by certain employees of Baeder,
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Adamson & Co., among them being George H. Sautter, assistant sales
manager, and Robert Focht, bill clerk, T. 'Vilford Schofield, auditor,
and R. C. Baldwin, a bookkeeper, knew of such payments but did not
know definitely what actually became of the money.
PAR. 10. That in paying such "commissions" from February 1,
1919, to January 1, 1921, Jenkins at various times personally advanced sums of money on account of such payments due or to become
due to said Davis, "intermediary," and at irregular intervals, vouchers were made up for the payments due and paid or to be paid by
said Jenkins as for" commissions paid on glue sales," which vouchers
were regularly approved in writing by the said auditor of the partnership and of the respondent, Baeder, Adamson & Co., and with
few exceptions also approved by either 'Villiam B. Adamson and
William Adamson for the partnership and by William Adamson for
Baeder, Adamson Co., respondents.
PAR. 11. That after said Baeder, Adamson & Co., partnership, was
succeeded by Baeder, Adamson Co., corporation, 'Villiam Adamson
of the partnership company became president and general manager
of the Baeder, Adamson Co., the corporation, and J enldns continued
to pay said "commissions" to Davis, "intermediary," the money for
same being drawn on vouchers approved by the said auditor, and by
'Yilliam Adamson, president and general manager aforesaid, until
January 1, 1921.
PAR. 12. That the following is a copy of the first voucher on which
such payments of "commissions" were made, being voucher No. 41871,
and calculation made on the basis of 5 cents per pound glue.
Baeder, Adamson & Co.
Philadelphia.
New York.
Boston.
Chicago.

li!.A.B. 13, 1919.

T()

WM.

C.

JENKINS,

Dr.

5% allowances to Victor Talking Machine Co. on purchases ns follows:
2/19/19------------------------------------- $4,858.00
2/24/19------------------------------------- 4,353.00
2/28/19------------------------------------- 5,086.00
3/ 5/10------------------------------------- 5,039.00
3/10/19------------------------------------- 5,000.00
3/12/19------------------------------------- 4,958.00
29,384.00 $1,469.20
Entered on V. B. folio --. By - - . Paid by check - .
Approved for payment:
W. C. JENKINS, Manager.

Examined and found correct:
T.

WILFoRD ScHOFIELD,

Auditor.
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Received - - -, 19-, from Bader, Adamson & Co., fourteen hundred sixtynine & 20/100 dollars in full for above account.
$1,469.20
W. c. JENKINS.
NOTE.-Please date, sign and return without delay to the auditor, Allegheny Ave. and
Richmond St., Philadelphia.
Do not detach any papers.

(Indorsed on back :)
Baeder, Adamson & Co.
Voucher No. 41871.
Date paid 1\!ar. 13, 1919.
Wm. C. Jenkins.

PAR. 13. That the following is a sample and copy of such vouchers
of the aforesaid partnership approved by William B. Adamson, being
voucher No. 42247.
Baeder~ Adamson & Co.

Philadelphia.
New York.
Boston.
Chicago,

APRIL

To WM. C.

JENKINs,

22, 1919.

Dr.

Commissions paid on glue sales------------------------------------ $970. 90
Entered on V. B. folio - - . By - - . Paid by check - - .
Approved for payment:
W. B. ADAMSON, Manager.

Examined and found correft:
T. WILFORD ScHOFIELD, Auditor.

Received---, 19-, from Baeder, Adamson & Co. nine hundred seventy &
90/100 dollars in full for above account.
$970.90,
W, C. JENKINS.
Non.~Please date, sign and return without delay to the auditor, Allegheny Ave. and
Richmond St., Philadelphia.
Do not detach any papers.

(Indorsed on back:)
Baeder, Adamson & Co.
Voucher No. 42247.
Date paid Apr. 22, 1919.
$970.90.
Wm. C. Jenkins.
Classitl.catlon.
Phila.
(Attached lead pencil slip reads as follows :)

$970.90.

8/31 ________________________________________________ 4,874
4/3 _________________________________________________

4,861

4/9 ________ ~---------------------------------------- 4,845
4/14 ------------------·-----------------~---------- 4, 838
19,418
li
970.00

...
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PAR. 14. That a sample of such vouchers of the partnership, approved by William Adamson, is as· follows, being voucher No. 43489 :

Baeder, Adamson & Co.
Philadelphia.
New York.
Boston.
Chicago.

AUGUST

To

WM.

C.

JENKINs,

30, 1919.

Dr.

For commissions paid on glue sales-------------------------------- $1,265.65
Entered on V. B. folio - - . By - - . Paid by check - - .
Approved for payment:
WM. ADAMSON,

Examined and found correct:
T. WnFORD ScHOFIELD, .Auditor.

Manager.

Received - - - , 19-, from Baeder, Adamson & Co., twelve hundred sixty-five
and 65/100 dollars, in full for above account.
$1,265.65.
W. c. JENKINS,
NoT!Il.-Piease date, sign and return without delay to the auditor, Allegheny Ave. and
Richmond St., Philadelphia.
Do not detach any papers.

(Indorsed on back:)
Baeder, Adamson & Co.
Voucher No. 43489.
Date paid Sept. 2, 1919.
$1,26~. 65.
Wm. C. Jenkins.
Classification.
Phila. Br.

$1,265. 65.

PAR. 15. That a sample of said vouchers after the taking over of
the business by the respondent corporation is as follows, being
voucher No. 463:

Baeder, Adamson & Co.
Philadelphia.
New York.
Boston.
Chicago.

Nov. 21, 1919.
To

WM.

C. JENKINS, Dr.

Commissions paid on glue sales---------------------------------- $2, 319. 65
Entered on V. B. folio-.
Approved for payment :
WM. ADAMSON,

By--. Paid by check--.
Examined and found correct:
Manager.
T. WILFORD SCHOFIELD, .AUditor.

Received - - - -, 19-, from Baeder, Adamson & Co., twenty-three hundred
nineteen & 65f100 dollars in full for above account.
$2, 319. 65,
W, 0, JENKINS.
NoTIIl.-Please date, sign and return without delay to the auditor, AllegheDJ Ave. and
Richmond St., Philadelphia,
Do not detach any paper•.
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(Indorsed on back :)
Baeder, Adamson & Co.
Voucher No. 463.
Date paid Nov. 21, 1919.
Wm. C. Jenkins.
Classification.
Phlla. branch.

$2, 819. 65.

PAR. 16. That one of these vouchers approved by William Adamson, president of the corporation, as of July 14, 1920, is as follows,
being voucher No. 3408 :
Baeder, Adamson & Co.
Philadelphia.
New York.
Boston.
Chicago.

JULY

To WY. C.

JENKINS,

14, 1920.

Dr.

Commissions paid on glue sales ____________________________________ $994. 85
Entered 011 V. B. follo--. By---. Paid by check--.
Approved for payment :
Examined and found correct:
W:u. ADAMSON, Manager.
T. 'VILFORD ScHOFIELD, Auditor.
Received - - - -, 19-, from Baeder, Adamson & Co., nine hundred ninetyfour & 85/100 dollars in full for above account.
$994.35.
W. C. JENKINS.
NOTE.-Piease date, sign and return without delay to the auditor, Allegheny Ave. and
Richmond St., l'hlladelphla.
Do not detach any papers.

(Indorsed on back:)
Baeder, Adamson & Co.
Voucher No. 3408.
Date paid - - .
$994.35.
Wm. C. Jenkins.
Phtla. a/c.
Classification.

$994.35.

PAn. 17. That on the books of the respondent and its predecessor

partnership, appear, among other entries and memoranda relating
to these " commissions " and this account, the following:
From the ledger of the partnershipDate.

Items.

Follo.

Mar: 31
,. "

Glue sales, V.T.M.Co
Transfer.
8 d. ppr. sales, V. T. M. C..••.••.•....•...•.•••.•.•••.•....•.•.....••.
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From the daybook of Baeder, Adamson & Co.Page 147-$154.18, Mar 31, 1919.
Commissions a/c to sd. ppr. sales.
(Above are transfers), commission paid In re Victor Talking 1\fachlne Co.,
which have been previously charged to sales accounts.
Page 151-$970.00, Apr. 30, 1919.
Commission a/c--on glue sales (VIctor).
Page 154-$745.20, 1\lay 17, 1919.
$1,03i. 30.
Commissions (W. C. J. on glue sales V. T. 1\I. Co.).
Page 183-$1,201.30, Sept. 30, 1919.
Commission a/c (paid by W. C. Jenkins-Glue a/c).

18. That amounts so paid out by respondent and its predecessor, Baeder, Adamson & Co., covering such sales and deliveries
from February 1, 1910, to January 1, 1921, on account of such
so-called "commissions" aggregated about the sum of $34,000; that
no part of amount so paid in "commissions" as aforesaid was ever
received by or reached the corporate treasury of the Victor Talking
Machine Co., and no part of same 4as or ever was authorized by said
company to be received by any one for it, or by any one of its employees, nor prior to the investigation by the Federal Trade Commission into the charges alleged in the complaint in this case, had the
said Victor Co. any knowledge or intimation that any of its employees
we~e receiving any such secret" commissions" as aforesaid on its said
purchases of glue.
PAn. 19. That in March, 1921, respondent Baeder, Adamson Co.
tendered the supposed beneficiary of the Victor Talking Machine
Co., the sum of $750, being the balance of said "commissions" due
it under the agreement heretofore referred to, which had accrued
after Jenkins had been dismissed by the respondent, and at the same
time made a reduction of 5 cents per pound on all deliveries of glue
to the Victor Co. made subsequent to January 1, 1921, that such reduction was not made on account of the quality or market price of the
glue so sold to the Victor Co.; that said $750 "commissions" referred
to were then paid to the Victor Talking Machine Co. direct, as a part
of the 5 cents per pound reduction made on its sales to the Victor Co.
after January 1, 1921, as above stated.
PAn. 20. That the purchases of joint glue by the Victor Talking
Machine Co. made from the respondent and its predecessor, Baeder,
Adamson & Co., from February 1, 1919, to March 4, 1921, at the rate
or price of 35 cents per pound, on which its so-called "commissions"
were paid as aforesaid, which will more particularly appear from the
stipulations in this proceeding (pp. 28-30 inclusive), 1 given in pound
totals were as follows:
PAR.

'Not printed.
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Pound~

In the year 1919--------------------------------------------------- 329,799
In the year 1920--------------------------------------------------- 313,660
In the yPar 1921--------------------------------------------------- 20,392

Total-------------------------------------------------------- 663,857
PAR. 21. That on or about February 1, 1919, after the cabinet department of the Victor Co. had reported Milligan & Higgins' glue as
unsatisfactory, Charles Blake,salesman for Milligan & Higgins, immediately took samples of such glue and tested same, and :found the
said glue equal in all respects to any glue which his said company
had been supplying, and which had been :for years previously accepted and used by the said cabinet department of the Victor Talking Machine Co.; that Blake reported the results of his tests of the
glue furnished by his said company to the purchasing department of
the Victor Co., and also to the superintendent of the cabinet department; that at this time Blake requested permission, and in which
request he was joined by the purchasing department of the Victor
Talking :Machine Co., to go into the said cabinet department of the
said Victor Co., and make tests and demonstrations with his said
glue; that said requests made by Blake were peremptorily refused by
the then superintendent of the said cabinet department, one Eugene
T. Kieffer, and Kieffer's refusal to permit Blake to make said tests,
was accompanied by "such discourteous language and insinuations"
that Blake refused to have any further dealings with said superintendent looking to secure the trade of said Victor Co. though importuned to do so by the purchasing department of the Victor Talking Machine Co.
PAR. 22. That in the summer of 1920, when some trouble was reported with respondent's glue by the Victor cabinet factory superintendent, respondent's representatives were, at the suggestion of said
cabinet :factory superintendent, afforded every opportunity to make
tests and rectify the trouble, and substitute material, such tests and
experiments running over a period of weeks.
PAR. 23. That the glue sold by respondent and its predecessor to
the Victor Talking Machine Co. was either glue made for it by the
Tunnell Co., of Philadelphia, or glue bought from The Eastern
Tanners Glue Co., of Gowanda, N. Y., with small purchases :from
two or three other concerns.
PAR. 24. That the costs to the Baeder, Adamson Co. of all the
glue made for it by Tunnell & Co. for the year ending June 30,
1920, as billed to it by the Tunnell Co., including the 2 cents per
pound for making, was $0.2851 per pound, as to which figure as
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price ~here exists a ~ontroversy ~t this tiJ?e1 the ~espondent
cla1mmg said figure to be m fact·too high, the billmg price for the
period from July 1, 1920, to February 28, 1921, being $0.335696 per
pound, about which a similar controversy and contention exists.
PAR. 25. That of the glue bought by the respondent of The Eastern
Tanners Glue Co., of Gowanda, N.Y., the only invoices of purchases
in 1919 of grade C, clear, ground glue (which was the glue respondent reports as having furnished the Victor Co.) are of 153
barrels, which cost respondent $0.2588 per pound plus freight
amounting approximately to one-fourth of a cent per pound. Not
all of the 153 barrels were sold to the Victor Co. The other purchases by the respondent· from The Eastern Tanners Glue Co. in
1919 were of lower grades of glue and amounted to about 523,000
pounds, or about 1,047 barrels, at $0.1849 and $0.2218 per pound
for the two other grades purchased (E and D). That some of The
Eastern Tanners Glue Co.'s glue furnished by respondent and its
}Jredecessor to the Victor people was glue of earlier purchase,
which had cost respondent's predecessor more per pound than the
ubove-stated price for grade C glue.
PAR. 26. That respondent and its predecessor, from July 1, 1919,
to July 1, 1920, had manufactured for them by F. ,V, Tunnell & Co.,
at Philadelphia, 1,000,000 pounds of glue, of which approximately
50,000 pounds was No. 1 extra, 150,000 pc.unds was No. 1, 200,000
pounds Nos. 11 and 1!, a lower grade, and approximately 600,000
pounds was their so-called " one cross," or their f>tandard quality.
PAR. 27. Of the glue furnished by Baeder, Adamson Co. or its
predecessor, to the Victor Co., on eight lots looked up by the Baeder,
Adamson auditor, the tests were:
4 at 186,
3 at 190,
1 at 195,

which the auditor of respondent believes is a reasonably close average
as said glue was furnished and running.
PAR. 28. That sales of glue by respondent and its predecessor for
each of the years 1919 and 1920 (including all grades and kinds of
glue, whether hide, bone, et cetera) were as follows:
1919 ___________________________________________________________ $088,132.02

1920----------------------------------------------------------- 754,200.81
PAR. 29. That the American glue price lists, which were subject to a

discount of 2 per cent for cash, for the various periods as indicated
between February, 1919, and June, 1920, are as follows on the two
tests stated:
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191\Jelly.

30

32

32

3t
33

30

30

3~

32

34
84

32

84

32

PAR. 30. During some of the time while the Victor Co. was paying

35 cents or about that figure per pound for its glue from respondent
and its predecessor: similar glue was being offered and sold generally
by one concern at about 26 cents per pound and by another concern
at about 28 to 30 cents a pound, said concerns being the two which,
as above stated, furnished respondents most of the glue which was
sold by respondent or its predecessor to the Victor Co., to wit, F. ·w.
Tunnell & Co., of Philadelphia, and the Eastern Tanners Glue Co., of
Gowanda, N. Y.
PAR. 31. That during the late 'World War, the United States Government certified certain glues as suitable for airplane construction;
that the glues furnished the Victor Co. by respondent and its predecessor was of a "somewhat lower quality" than the grade as certified by the Government for its airplane work, but was a high-grade
glue; that the glue of Milligan & Higgins aforesaid furnished the
Victor Talking Machine Co., up to February 1, 1919, was of a high
test and better quality than such Government certified grade; that
under the tests used by a certain glue manufacturer, Delaney & Co.,
of Philadelphia: of glue to be certified under United States Government tests, the viscosity and shot or jelly tests showed 19 and 190,
respectively; that during the period respondent's glue was used by
the Victor Co., glues of Delaney & Co. aforesaid were reported unsatisfactory by the cabinet testing department of the Victor Co.,
which glues tested as high as 195, 205, 215, 229, and 235, shot or jelly,
with a viscosity of 25 to 30.
PAR. 32. That when the business of the partnership company was
succeeded by the respondent corporation, namely, October 1, 1919,
William B. Adamson became a director and William Adamson became its president and general manager, and ,V, C. Jenkins continued as its sales manager, and each said official continued in that
capacity until January 15: 1921, when Jenkins was dismissed from
the respondent's employ and William Adamson was divested of all
authority, but remained as president aforesaid until July 6, 1921.
PAR. 33, That in June or July, 1920, and previous, Mr. George
Upton, who represented 95 per cent of the stock of the respondent
corporation, discovered from the books of the said company that a
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5 cents per pound "commission" on sales of glue to the Victor Talking :Machine Co. appeared thereon·, and he endeavored to ascertain
the facts in regard thereto from "William Adamson and 'Villiam B.
Adamson and from T. 'Vilford Schofield, auditor of respondent
company, but failed to "obtain from any of them any definite information as to what this account actually was or why it had been
started."
PAR. 34. That in October, 1920, Upton learned from Jenkins that
all the moneys showed by respondent's books and those of its predecessor partnership to have been received by him, Jenkins, as" commissions," had been paid over by him to obtain and hold the glue
account of the said Victor Talking Machine Co., and in said interview Jenkins stated that " Kieffer is my man," referring to the
Victor Co.'s employee in the cabinet department, and that he was a
"pretty slippery sort of individual" and "that it was a question
if he would be able to hold the Victor account indefinitely or not."
PAR. 35. That Jenkins, general sales manager, aforesaid, for the
years 1919 and 1920, received as salary from respondent and its
predecessor the sum of $10,000 and as traveling expenses a maximum
sum of $10,000.
PAR. 36. That George Upton, under his general authority as general manager of and for the company owning ninety-five (95) per
cent of the stock of respondent, bad full and complete authority to
<leal with and act as to the matters and practices hereinbefore referred to touching the payment of secret" commissions " to employees
of customers, to secure trade, but up to the closing of the formal
hearings in this case, namely, August 10, 1921, no action bad been
taken by the directors of said company or the respondent company
in regard to the practices-paying secret " commissions," etc., heretofore referred to-unless accepting the resignation of 1Villiam B.
Adamson as president and general manager, and the dismissal of
Jenkins aforesaid, may be so considered.1
CONCLUSION.

That the practices of the said respondents, under the conditions
and circumstances set forth in the foregoing findings of fact, constitute unfair methods of competition in interstate commerce, and
are in violation of the act of Congress approved Septemb~r 26, 1914,
entitled "An act to create a. Federal Trade Commission, to define
its powers and duties, and for other purposes."
a The parapaph Ia printed as amended by the Commission February 8, 1922.
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Order.
ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of the
respondent, and an agreed statement of facts, and the argument of
counsel, and the Commission having made its findings as to the facts,
with its conclusion, that the respondent has violated the provisions
of the act of Congress approved September 26, 1914, entitled "An
act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes": Now, therefore,
It is ordered, That the respondent, Baeder, Adamson Co., its officers, directors, agents, representatives, servants, and employees
cease and desist from directly or indirectly giving or offering to give
gratuities, such as money, so-called "commissions," or other thing
equivalent to money, to employees of its customers or prospective
customers, without the knowledge and consent of their respective
employers, as an inducement to influence their employers to purchase
or to contract to purchase from respondent, joint glue, or any kind
of glue or other commodity sold by respondent, or to influence such
employers to refrain from dealing or contracting to deal with competitors of respondent without other consideration therefor.
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FEDEHAL TRADE COMMISSION
v.
TOUSEY VARNISH COMPANY.
OOlllPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION II
OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914,

Docket 797-November 22, 1921.
SYILAliUS.

Where a corporation competitively engaged in the manufactu:-e and sale of
varnish, sold its product, not made for the Government or in accordance
with Government specifications, in containers falsely and deceptively
labeled and branded "Government Spar":
Held, That such mislabeling and misbranding, under the circumstances set
forth, constituted an unfair method of competition.

COMPLAINT.
The Federal Trade Commission, having reason to believe, from a
preliminary investigation made by it, that the Tousey Varnish Co.,
hereinafter referred to as respondent, has been and is using unfair
methods of competition in interstate commerce, in violation of the
provisions of section 5 of an act of Congress, approved September
26, 1914, entitled "An act to create a Federal Trade Commission, to
define its powers and duties, and for other purposes," and it appearing that a proceeding by it in respect thereof would be to the interest of the public, issues this complaint, stating its charges in that
respect on information and belief as follows:
PARAGRAPH 1. That the respondent is a corporation organized
under the laws of the State of Illinois, with principal place of business at Chicago in said State.
PAR. 2. That respondent is engaged in the business of manufacturing and selling varnishes and causes varnishes sold by it to be
transported to the purchasers thereof, from the State of Illinois
through and into other States of the United States and carries
on such business in direct, active competition with other persons,
partnerships and corporations similarly engaged.
PAR. 3. That respondent in the course of its business as described
in paragraph 2 hereof makes use of misleading and deceptive labels
which it places upon the containers of varnish sold by it, which labels
contain the words "Government Spar," although the varnish so
labeled had not been procured from the Government or manufactured
for its use or made in accordance with any Government formula or
specifications; that the labels used as aforesaid, are calculated to and
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do mislead and deceive the purchasing public, and numerous persons
are thereby induced to purchase such varnish upon the mistaken
belief that it has been manufactured in accordance with a formula
or specifications approved by the Government.
PAR. 4. That by reason of the :facts recited, the respondent is using
an unfair method of competition in commerce within the intent and
meaning of section 5 of an act of Congress entitled "An act to create
a Federal Trade Commission, to define its powers and duties, and for
other purposes," approved September 26, 1914.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an act of Congress approved September 26, 1914, the Federal Trade Commission issued and served
a complaint upon the respondent, Tousey Varnish Co., charging it
with the use of unfair methods of competition in commerce, in violation of the provisions of said act.
The respondent neither filed an answer nor entered its appearance
herein, but made, executed and filed an agreed statement of facts
in which it is stipulated and agreed by respondent that the Federal
Trade Commission shall take such agreed statement of facts as to
the facts in this case and in lieu of testimony, and proceed forthwith upon such agreed statement of facts to make its findings as to
the facts and such order as it may deem proper to enter thereon,
without the introduction of testimony or the presentation of argument in support of same, and the Federal Trade Commission being
nnw fully advised in the premises, makes this its findings as to· the
facts and conclusion:
FINDINGS AS TO THE FACTS.

PARAGRAPH 1. That the respondent, Tousey Varnish Co., is a corlJOration organized, existing and doing business under and by virtue
of the laws of the State of Illinois, and is engaged in the business of
manufacturing varnish in the city of Chicago, in said State.
PAR. 2. That the respondent, Tousey Varnish Co., sells its product~
and causes same to be transported from the State' of Illinois to purrhasers thereof throughout the different States of the United States,
and there is continually and has been at all times herein mentioned
a constant current of trade in commerce in said products between
and among the various States of the United States; and the respondent conducts its business in competition with other corporations,
copartnerships and individuals similarly engaged.
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PAR. 3. That during the years 1919 and 1920 the respondent, Tousey Varnish Co., in the sale and shipment of its products as hereinbefore described, sold and shipped varnish in containers which were
labeled ·and branded "Government Spar." Dealers purchasing this
varnish offered and sold it to the general purchasing public as thus
labeled and branded. The varnish, the containers for which were so
labeled and branded, was not property of the United States Government, nor procured from the United States Government, nor manufactured for its use, nor made in accordance with any United States
Government formula, specification, or requirement, nor was the
United States Government or any department, branch or agency
thereof in any way connected with the manufacture or sale of this
product.
PAR. 4. That the word "Government," when applied to varnish,
is generally understood by the purchasing public to mean varnish
obtained from the Government of the United States, or manufactured
for its use, or made in accordance with some United States Governlrlent formula, specification or requirement, or that the United States
Government or some branch or agency thereof, has in some way been
<:onnected with the manufacture or sale of said product, and the
general purchasing public believes that such varnish is of an unusually high grade or character because approved by the United
States Government.
PAR. 5. That the purchasing public is misled by said label and
brand into the belief that such varnish is of an unusually high grade
Qr character, and approved by the United States Government.
PAR. 6. That during the years 1919 and 1920 there were, and now
are, manufacturers selling their products in commerce among the
several states of the United States who make varnish similar to that
made and sold by the respondent but the containers for which are
not labeled or branded with any word or words indicating that the
Government of the United States has had any connection with said
varnish.
OONCLUSION.

The practices of the said respondent, under the conditions and circumstances described in the foregoing findings, are unfair methods
of competition in commerce, and constitute a violation of the act
of Congress approved September 26, 1914, entitled," An act to create
a Federal Trade Commission, to define its powers and duties, and
for other purposes."
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ORDER TO CEASE AND DESIST,

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, and agreed statement of
facts filed herein, and the Commission having made its findings as
to the facts and its conclusion that the respondent has violated the
provisions of an act of Congress approved September 26, 1914, entitled," An act to create a Federal Trade Commission: to define its
powers and duties, and for other purposes."
It ia now ordered, That the respondent, Tousey Varnish Co., its
officers, agents, representatives, servants, and employees, cease and
desist from directly or indirectly employing or using the label or
brand "Government," or any similar descriptive label or brand on
varnish, or the container therefor, except (1) when the varnish has
been obtained from the United States Government; or (2) when the
varnish has been manufactured for, and accepted by, the United
States Government; or (3) when the varnish has been made in accordance with some United States Government formula, specification, or requirement~ and the word or term indicating the United
States Government is joined or used with some other words or terms
indicating compliance with some United States Government formula,
specification, or requirement (e. g., made in accordance with Government ,V, D. Specification No. 97); or (4) when the varnish has been
obtained from some Government other than the United States Government, and the word or term used to indicate Government is joined
or used with some other word or term indicating the Government
from which the varnish was obtained (e. g., French Government Spar
Varnish); or (5) when the varnish has been manufactured for, and
accepted by, some Government other than the United States
Government, and the word or term used to indicate Government is
joined or used with some other word or term indicating the Government for which the varnish was manufactured and by which it was
accepted (e. g., Canadian Government Spar Varnish); or (6) when
the varnish has been manufactured in accordance with the formula,
specification, or requirement of some Government other than the
United States Government, and the word or term used to indicate
Government is joined or used with some other words or terms indicating compliance with the formula, specification, or requirement of
the Government in accordance with whose formula, specification,
or requirement the varnish has been manufactured (e. g., made in
accordance with specification of the Italian Government).
l11213"--23--voL4----ll
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It i8 further ordered, That the respondent, Tousey Varnish Co.,
shall within 60 days after the service upon them of a copy of this
order file with the Commission a report in writing setting forth in
detail the manner and form in which they have complied with the
order to cease and desist hereinbefore set forth.
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GUARANTEE VETERINARY CO. AND GEORGE L. OWENS.
COMPLAINT IN THE MATTER OF THE ALLEGED .VIOLATION OF SECTION 5 OF
AN ACT OF CONGRESS APPROVED SEPTEMBER 26 1 1914.

Docket 343-December 13, 1921.
SYlLABUS.

Where a concern engaged in the sale of salt blocks for live stock under the
brand name " Sal-Tonlk," and an individual, the moving and controlling
spirit In its organization and management us in that of several predecessor
concerns similarly engaged,
(a) Falsely advertised and represented the ingredients of said product; and
(b) Advertised "U. S. GOVERNMENT ADOPTS SAL-TONIK-the Quartermaster's Department of the U. S. Army has ADOPTED SAL-TONIK
and purchased our entire Southern output for use in the U. S. Cavalry.
• • •," reproducing a letter, falsely alleged to have been written by the
"Assistant Veterinarian of the U. S. Army at Camp Johnston," indorsing
such product and the results of Its use at said camp; the facts being that
only one purchase thereof was made by the Government, and that in other
respects the advertising was false and misleading:
Held, That such false nnd misleading representations and advertisements,
under the circumstances set forth, constituted unfair methods of competition.

COMPLAINT.
The Federal Trade Commission, having reason to Lelieve from
a preliminary investigation made by it, that the Guarantee Veterinary Company and George L. Owens, hereinafter referred to as
respondents, have been and are using unfair methods of competition in interstate commerce in violation of the provisions of Section
5 of an Act of Congress approved September 26 1914, entitled,
"An Act to create a Federal Trade Commission, to ~efine its powers
and duties, and for other purposes," and it appearing that a proceeding by it in respect thereof would be to the interest of the
public, issues this complaint, stating its charges in that respect
on information and belief as follows:
P ARAORAPH 1. That the respondent, the Guarantee Veterinary
Company, is an association in the form of a trust, having its principal office and place of business in the City of Chicago, State of
Illinois, of which the respondent George L. Owens is the controlling and managing trustee, and that the respondents are now and
for more than a year last past have been engaged in the sale of
salt in the form of blocks for the use of live stock under the brand
name "Sal-Tonik" in and among the several states of the United
States and the District of Columbia, in direct competition with
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other persons, copartnerships and corporations also engaged in the
sale of block salt for the use of live stock.
PAR. 2. That in connection with the sale of said " Sal-Tonik"
blocks in interstate commerce as aforesaid, the respondents are now
and for more than a year last past have been publishing and distributing in and among the several states of the United States and
the District of Columbia, advertising matter containing false and
misleading statements, among which are representations and implications to the effect that the said " Sal-Tonik" blocks_ contain
certain medicinal ingredients, that the respondents operate a number of factories in various parts of the United States, the total
product of one of which was purchased and thereby endorsed by
the Quartermaster Department of the_ United States Army, and
that the respondents own and operate certain large and expensive
machinery necessary for the manufacture of said "Sal-Tonik"
blocks, all of which was designed to and does mislead the purchasing public into the belief that respondents' product possesses
certain unique and beneficial characteristics and tends to secure for
it an undue preference over the product of competitors.
REPORT, MODIFIED AND NEW FINDINGS AS TO THE
FACTS, AND MODIFIED AND NEW ORDER.
This proceeding coming on to be heard upon the exceptions of
the respondent to the findings as to the facts and conclusions heretofore entered herein on June 8, 1921; 1 and the Commission having
duly considered said exceptions and being now fully advised in
the premises, modifies its findings as to the facts, as heretofore
adopted, and makes these its modified and new findings as to the
facts herein, as follows:
1\IODIFIED .AND NEW FINDINGS AS TO THE FACTS,

PARAGRAPH 1. That the respondent, the Guarantee Veterinary
Company, is an association in the form of a trust, having its principal office and place of business in the City of Chicago, State of
Illinois, of which the respondent George L. Owens is the controlling and managing trustee, and that the respondents are now and
for more than two years last past have been engaged in the sale
of salt in the form of blocks, for the use of live stock, under the
brand name, "Sal-Tonik," in and among the several States of the
United States and the District of Columbia, in direct competition
with other persons, copartnerships and .corporations also engaged
in the sale of block salt for the use of live stock.
• See 3 F. T. C. 402 et seq.
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PAR. 2. That during the years 1918 and 1919 the respondents
printed and caused to be circulated in and throughout the various
States of the United States, circulars in which it stated that its
product, Sal-Tonik, contained the following ingredients: Sulphate
of Iron (re-dried), carbonized Peat, Charcoal, Tobacco, Quassia,
Sulphur, Gentian, Pure Salt, Chloride of Magnesia, Epsom Salts,
Glauber's Salts, Bicarbonate of Soda, _Oxide of Iron, Mineralized
Humoides, American ·worm Seed, Levant Worm Seed, Capsicum
(red pepper); when in truth and in fact, respondent's product, SalTonik, did not contain all of said ingredients, and did not contain
carbonized Peat, Charcoal, Tobacco, Quassia, Sulphur, Gentian,
:Mineralized Humoides, American Worm Seed, Levant Worm Seed,
or Capsicum (red pepper).
.
PAR. 3. That prior to the organization of the respondent, Guarantee Veterinary Company, in the year 1918, the respondent, George
L. Owens, caused to be organized the Guarantee Swine Veterinary
Company, a corporation organized under the laws of South Dakota
and the Guarantee Serum Company, a corporation organized under
the laws of Iowa, in both of which corporations the respondent,
George L. Owens, was the largest stockholder, and of which he was
the controlling manager and president.
PAR. 4. That said Guarantee Serum Company was owned and
operated by said Guarantee Swine Veterinary Company, that later
the word "Swine" was dropped from the corporate name, and the
owning and operating company became the Guarantee Veterinary
Company, Incorporated; that said Guarantee Veterinary Company,
Incorporated, succeeded to all property, assets and rights of both
the said Guarantee Serum Company and the said Guarantee Swine
Veterinary Company, and that later the assets and rights of the
said Guarantee Veterinary Company, Incorporated, were assigned
or surrendered to the Guarantee Veterinary Company, a common
law Trust; that George L. Owens was the principal stockholder and
President of the Guarantee Serum Company, the Guarantee Swine
Veterinary Company and the Guarantee Veterinary Company, Incorporated, and is the controlling and managing Trustee of the Guarantee Veterinary Company, a common law Trust; and that all of these
corporations and the Trust and George L. Owens, first as President
and later as Trustee, caused to be manufactured and sold and are·
now causing to be manufactured and sold in interstate commerce
the article known and designated Sal-Tonik.
PAR. 5. That during all the time of the existence of the said
Guarantee Serum Company, the said Guarantee Swine Veterinary
Company, the said Guarantee Veterinary Company, Incorporated,
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the said Guarantee Veterinary Company, a common law Trust,
George L. Owens, as the principal stockholder and President of
the first three named corporations and as Trustee for the lastnamed, a common law Trust, was advertising and representing or
causing to be advertised and represented to customers and dealers
in said Sal-Tonik that their product, Sal-Tonik, contained substantially the following ingredients:-Sulphate of Iron (re-dried), carbonized Peat, Charcoal, Tobacco, Quassia, Sulphur, Gentian, Pure
Salt, Chloride of Magnesia, Epsom Salts, Glauber's Salts, Bicarbonate of Soda, Oxide of Iron, Mineralized Humoides, American Worm
Seed, Levant Worm Seed, Capsicum (red pepper); when in truth
and in fact, respondent's product, Sal-Tonik, did not contain all
of said ingredients, and did not contain carbonized Peat, Charcoal,
Tobacco, Quassia, Sulphur, Gentian, Mineralized Humoides, American 'Vorm Seed, Levant 'Vorm 1Seed, or Capsicum (red pepper).
PAn. 6. That during the years 1918 and 1919, respondents advertised in the Cooperative Manager and Farmer (Commission's
Ex. No. 10), a magazine published at Minneapolis, Minn., which
had a general circulation through the medium of the mails and other
distributing agencies in and throughout various states and territories of the United States and the District of Columbia, and also
by circulars prepared and printed by respondents which they caused
to be circulated throughout various states and territories of the
United States and District of Columbia, the following:
"U. S. GOVERNMENT ADOPTS SAL-TONIK-The Quartermasters Department. of the U. S. Army has ADOPTED SAL-TONIK nnd purchased our
entire Southern output for use in the U. S. Cavalry." • • •
"The U. S. Army used Sal·Tonik as shown by a letter which appears below,
written by the Assistant Veterinarian of the U. S. Army at Camp Johnston,

...

,.

"CAMP JosEPH E. JoHNsToN, Fu,
Januarv 25, 1919.

"GUARANTEE VETERINARY CoMPANY, CHICAGO, ILLINOIS.
"To whom U mav concern:

"While acting as 2d. Lt. Vet. U. S. A. Auxlllary Remount Depot No. 333,
Camp Joseph E. Johnston, Florida, I bad the opportunity of recognizing the
value of SAL-TONIK. Large numbers of animals were kept in corrals in this
camp and naturally much sickness would be expected, however, I noticed that
where the animals bad access to SAL-TONIK they improved in flesh and
vitality. There was a very small percentage of digestive disturbances such as
indigestion, collc, impactions and diseuses of systemic origin,
"Having recognized the value of SAL-TONIK I highly recommend 1t as an
efficient medicinal salt of superior quality.
(Signed)
J. F. SWAIN,

u

Lt. Vet.

U.s. A • .Auxilwrv Remount Depot SSS, Camp Joseph E.

Johtt~ton."
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That the Palestine Salt & Coal Co., of Palestine, Texas, made salt
blocks for respondents, the respondents furnishing the medical ingredients and the Palestine Salt & Coal Co. furnishing the labor and
salt. That the Quartermaster Department of the U. S. Army purchased in the month of December, 1917, 1,200 blocks of Sal-Tonik
at Palestine, Texas, from the Palestine Salt & Coal Co., who were
agents for the respondents, and that this one purchase was the only
purchase of the respondent's product made by the United States
Government.
That the U. S. Government did not adopt Sal-Tonik.
That Mr. J. F. Swain was not Assistant Veterinarian of the U.S.
Army at Camp Johnston and at the time the above letter was written
he was not a 2d Lieutenant in the U.S. Army, nor was he located at
Camp Joseph E. Johnston, Fla.
CONCLUSIONS.

That the methods of competition set forth in the foregoing findings as to the facts are, under the circumstances set forth, unfair
methods of competition in violation of the provisions of Section 6
of the Act of Congress, approved September 26, 1914, entitled, "An
Act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes."
J>IODIFIED AND NEW ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of the
respondents, the testimony and the evidence, and the Commission
having made its findings as to the facts, with its conclusions that the
respondents had violated the provision of an Act of Congress approved September 26, 1914, entitled, "An Act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes,"
It is ordered, That the respondents, Guarantee Veterinary Co.
and George L. Owens, Trustee, their officers, agents, servants and
representatives do cease and desist, directly or indirectly:
From publishing or causing to be published or circulated throughout the various States of the United States, the Territories thereof,
the District of Columbia, and foreign countries, advertisements,
circular letters, or other printed matter whatsoever wherein it is
falsely stated, set forth, or held out to the general public that the
respondents' product, Sal-Tonik, contains Carbonized Peat, Charcoal, Tobacco, Quassia, Sulphur, Gentian, Mineralized Humoides,
American Worm Seed, Levant Worm Seed, or Capsicum: (red
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pepper), or any other ingredients, medical or otherwise, if said
Sal-Tonik does not then, in fact, ~ontain each and all of the ingredients which are stated in the advertisement to enter into its composition;
From publishing and circulating or causing to be published and
circula,ted throughout the various States of the United States, the
Territories thereof, the District of Columbia, and foreign countries,
advertisements, circulars, folders, letters or any other printed or
written matter whatsoever, wherein it is falsely stated, set forth, or
held out to the public:
(1) That the United States Government, or any Department,
branch or agency thereof, has adopted respondents' product, SalTonik;
(2) That respondents have sold their entire Southern output to
the United States Government or to any Department, branch or
agency thereof;
From using as an advertisement of their product, Sal-Tonik, a
certain letter, dated January 25, 1919, and signed by J. F. Swain,
puTported to be at the time of signature, a Second Lieutenant in the
United States Army at Camp Joseph E. Johnston, Florida.
It is further ordered, That the respondents, the Guarantee Veterinary Co. and George L. Owens, Trustee, shall within 60 days
after the service upon them of a copy of this order, file with the
Commission, a report in writing, setting forth in detail the manner
and form in which it has complied with the order to cease and desist
hereinbefore set forth.
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FEDERAL TRADE COMMISSION
v.
M. G. SLOCUM DOING BUSINESS UNDER THE NAME
AND STYLE OF GINSO CHEMICAL CO., AND GINSO
CHEMICAL CO., A MISSOURI CORPORATION.
COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION II OF
AN ACT OF CONGRESS APPROVED SEPI'EMBER 26, 1914.

Docket 583--December 27, 1921.
SYLLABUS.

Where a corporation engaged In the manufacture and sale of a germicide, advertised and sold the same under the trade name and mark, "B-K, Bacilll-Kll,"
and Included in its labels, bulletins and other advertising matter informa·
tlon and instructions relative thereto based on scientific tests, so that, as
a result of its efforts and large expense, Its said germicide had become
widely and favorably known, and It had acquired a valuable good-will In
the sale thereof as aforesaid : and thereafter a competing manufacturer of
a product Inferior In germicidal strength to its preparation, and a corpora·
tlon, successor to said manufacturer's business,
(a) Characterized and sold their product as, " B-D, Bacllll Destroy " and
"Glnso's B-D, Bacllll Destroy," In containers with labels bearing such
names designed In a manner closely simulating Its trade-mark;
(b) Used the same design In bulletins and other advertising matter Issued and
distributed by them In connection therewith:
(c) .Appropriated and used literally In their labels, bulletins, etc., large portions
of the Information contained In Its labels, bulletins, etc., including its directions and instructions, although the same were not applicable to their
product;
With a capacity and tendency to deceive and mislead the purchasing. public as
to the identity of the two products and to result In the passing off of the
inferior for the superior germic~de; and
(d) Falsely and misleadingly advertised and represented by labels, bulletins
and other advertising matter Issued and distributed by them, that their
product was ten times stronger as a germicide than undiluted U. S. P.
carbolic acid :
Held, That such simulation of trade-mark, wrongful appropriation of competitor's matter, mislabeling, and false and misleading advertising, under the
circumstances set forth, constituted unfair methods of competition.

COMPLAINT.
The Federal Trade Commission, having reason to believe from a
preliminary investigation made by it, that G. Slocum, doing business
under the name and style of Ginso Chemical Co., and Ginso Chemical Co., a Missouri corporation, hereinafter referred to as the respondents, have within four years last past, violated, and are vio-
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lating section 5 of an act of Congress approved September 26, 1914,
entitled, "An act to create a Federal Trade Commission, to define its
powers and duties, and for other purposes," and it appearing that a
proceeding by it in respect thereof would be to the interest of the
public, issues this complaint, stating its charges in this respect on
information and belie£ as follows:
PARAGRAPH 1. That the respondent, G. Slocum, an individual doing business under the name and style of Ginso Chemical Co., with
his principal place of business in St. Joseph, Mo., is now and since
1917 has been continuously engaged in the business of manufacturing
and selling to the public, a preparation which purports to be a disinfectant and germicide, to which was given the name "B-D, Bacilli
Destroy." That said preparation was and is sold by the said respondent, G. Slocum, in various states of the United States, and said
respondent, G. Slocum during the aforesaid time, caused and still
causes the same to be transported from the State of Missouri through
and into various other states of the United States. That within the
year last past, the respondent corporation, Ginso Chemical Co., was
organized under and by virtue of the laws of the State of Missouri,
with its principal place of business at St. Joseph, Mo., for the purpose of taking over and continuing the business of manufacturing
and selling the aforesaid product. That in the conduct of said business, as aforesaid, said respondents have been and are in direct active
competition with various manufacturers of similar products, which
are sold and transported among the several states of the United
States.
PAR. 2. That General Laboratories, a company of manufacturing
chemists in Madison, 'Wis., have been engaged continuously since
1913 in ihe ~anufacture and sale of a disinfectant and germicide.
That to such preparation said General Laboratories has given the
name of "B-K, Bacili-Kil," which name is printed in a unique and
fanciful form on the labels, circulars and advertisements of such
preparation of said company. That General Laboratories registered
in the United States Patent Office the said name" B-K, Bacili-Kil,"
in its said unique and fanciful form as a trade-mark, on July 31, 1915.
That General Laboratories distributed and distributes to the public
a circular, containing instructions for the use of said preparation,
together with other printed matter, which circular is entitled" Bulletin 269," and was copyrighted under the laws of the United States
in 1918. That General Laboratories distributes its said product in
cans to which are affixed printed labels which bear the trade-marks
aforesaid, together with certain specifications of the contents of such
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cans and directions for its use. That in the course of its business, as
aforesaid, General Laboratories has built up for itself a large and
profitable business throughout the various States of the United States
in the sale of its said product, which has become well known to the
public und~r the said name and trade-mark; and that General Laboratories has spent large sums of money in advertising said product
under said name and trade-mark, whereby the General Laboratories
has acquired a valuable good-will in the sale of such product under
the said name and by virtue of its said trade-mark and copyrighted
circular.
PAR. 3. That the respondents since 1917 have manufactured a
product purporting to be a germicide, which respondents have sold
in interstate commerce under the name of " B-D Bacilli Destroy "
as aforesaid. That respondents in the marketing of said product
have simulated and are simulating the name and registered trademark of the germicide marketed by the said General Laboratories,
and have simulated and are simulating the copyrighted circular
issued by said General Laboratories, and also the labels as used by
said company; all of which was and is designed and calculated by
respondents to mislead and deceive the purchasing public, and to
cause the public to believe that respondents' product was one and the
same as that of General Laboratories. That the letters "B-D "
adopted by respondents are designed in the same unique and fanciful
form as the letters " B-K," used by the said General Laboratories;
and that the name" B-D, Bacilli Destroy," as used by respondents,
is a simulation of the trade-mark of General Laboratories. That respondents issued and are issuing a circular very similar in size, shape,
and make-up to the copyrighted circular of General Laboratories,
which circular of respondents literally reproduces the greater part of
the circular of General Laboratories, and is so much like that of
General Laboratories as to readily mislead and deceive the public
into believing it to be that of General Laboratories. . That respondents on such circular substituted the name of the Ginso Chemical
Co. for that of General Laboratories, the natural tendency of which
was and is to mislead and deceive the purchasing public into believing that the product of General Laboratories was manufactured and
sold by respondents. That the labels heretofore and now used by
respondents on the cans containing their product, were and are a
simulation of the labels of General Laboratories. That the product
of respondents is inferior to the product of General Laboratories.
That the natural effect of such acts on the pn.rt of respondents, in the
· passing off of their inferior product as the product of General Labo-
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ratories, by means of the simulation of the name of the product and
the circulars and labels of General Laboratories, and by the infringement of the trade-mark and copyright of General Laboratories, ns
aforesaid, has been and is to mislead and deceive the purchasing
public into believing that the inferior product of respondents was
and is the product of General Laboratories, and to appropriate to the
use and benefit of respondents, part of the good-will enjoyed by General Laboratories, and to appropriate to the use and benefit of respondents, part of the good-will enjoyed by General Laboratories
by reason of the advertising, and long course of business, and valuable trade-mark and copyright of said General Laboratories.
PAR.4. That respondents have represented and held out and are
representing and holding out to the purchasing public by means of
their advertisements, circulars and labels aforesaid, that their
product "Bacilli-Destroy" was and is a powerful sterilizer, deodorant, disinfectant and antiseptic and that it is ten times stronger than
undiluted U. S. P. carbolic acid and is of great value generally as a
disinfectant and germicide. That in truth and in fact said product
of respondents is not a powerful sterilizer, deodorant, disinfectant
and antiseptic and is not ten times stronger than undiluted U. S. P.
carbolic acid but is on the contrary an inferior product, having little
or no value generally as a disinfectant and germicide. That the
natural effect of such false and misleading advertisements and representations by the respondents concerning their said product has been
and is to mislead and deceive the purchasing public into believing
that the product of respondents is a powerful and useful disinfectant
and germicide when in truth and in fact said product has little or
no antiseptic or germicidal value .
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an act of Congress approved September 26, 1914, the Federal Trade Commission issued and served
its complaint upon the respondents, :M. G. Slocum, doing business
under the name and style of Ginso Chemical Co., and Ginso Chemical
Co., a :Missouri corporation, charging it with the use of unfair
methods o£ competition in commerce, in violation of the provisions
of said act.
The respondents having appeared, the defendant Slocum, in person, and the defendant Ginso Chemical Co., by its attorney, and the
latter having filed its answer admitting certain of the allegations o£
the said complaint, and denying certain others thereof; and the
Commission having introduced testimony and evidence in support

GINSO CHEMICAL CO. (M. G. SLOCUM) ET AL.

155

159

Findings.

of the charges of said complaint, and the respondents having introduced testimony and evidence in support of their answer, and the
Commission and the respondents having rested, and the respondent~
having waived the filing of briefs and the hearing of argument
herein, and
Thereupon this proceeding having come on for final hearing without oral argument, and the Commission having duly considered the
record, and it being fully advised in the premises, makes this its findings as to the facts and conclusion.
FINDINGS AS TO THE FACTS.

PARAGRAPH 1. That the respondent, 1\f. G. Slocum, an individual
doing business under the name and style of Ginso Chemical Co., with
his principal place of business in the city of St. Joseph, State of
:Missouri, was from about October, 1915, to about November, 1919,
continuously engaged in the manufacture and sale of various chemical products; and that the respondent, Ginso Chemical Co., a Missouri corporation,· was organized under and by virtue of the laws
of the said State on or about the 28th day of November, 1919, with
its principal place of business in the city of St. Joseph in said State,
and took over the said business in which it has since been continuously engaged.
PAR. 2. That for several years last past the said respondents in
the course of their said business have manufactured at St. Joseph,
Mo., a germicide which they have sold, principally in the States
of Missouri and Kansas, but to some extent in other States as well,
under the names" B-D, Bacilli Destroy," and" Ginso's B-D, Bacilli
Destroy"; and that in the sale of their said product the said respondents have been and are engaged in competition with other manufacturers of similar products.
PAR. 3. That about the year 1913 a corporation . was organized
under the name General Purificati~n Co., with its principal place
of business in the city of Madison, State of Wisconsin; that on or
about March 8, 1916, the name of the said corporation was changed
to General Laboratories; that since its organization the said corporation has been continuously engaged in the manufacture and sale
of a germicide under the name "B-K, Bacilli-Kil "; that the said
name, designed in a unique and fanciful form, was registered in
the United States Patent Office by the said corporation as a trademark for the said germicide on or about February 1, 1916; that
the said name and trade-mark appears on labels affixed to the
containers in which the said corporation markets its said germi-
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cide, and on all bulletins, circulars, and other advertising matter
issued, distributed, and published by the said corporation in connection therewith; that the said labels, bulletins, circulars, and other
advertising matter contain certain information prepared by the said
corporation, including directions and instructions for the proper
method of diluting and applying the said germicide in the various
uses to which it may be put, such directions and instructions being
based upon actual scientific tests; and that the said corporation has
expended large sums of money in advertising and popularizing the
said germicide under the said name and trade-mark and has thus
built up for itself a large and profitable business throughout the
various States of the United States in the sale of the said germicide,
which has become well known to the purchasing public under the
said name and trade-mark, whereby the said corporation has acquired a valuable good will in the sale of the said germicide under
the said name and trade-mark.
PAR. 4. That the respondents aforesaid have marketed their aforesaid "B-D, Bacilli Destroy" and "Ginso's B-D, Bacilli Destroy"
in containers to which were affixed labels bearing the said names, designed in a manner closely simulating the trade-mark of the General
Laboratories aforesaid, and have used the same design on bulletins,
circulars, and other advertising matter issued, distributed, and published by them in connection with their said germicide ; that the
respondents, in their said labels, bulletins, circulars, and other advertising matter have literally appropriated and reproduced large
portions of the information contained in the labels, bulletins, circulars, and other advertising matter used, issued, distributed, and published by the said General Laboratories as aforesaid, including the
directions and instructions for the proper method of diluting and
applying the germicide manufactured and sold by the said General
Laboratories, although the said directions and instructions were not
applicable to the respondents' germicide, which was inferior in germicidal strength to the product manufactured and sold by the said
General Laboratories.
PAR. 5. That the simulation by the respondents of the trade-mark
of the General Laboratorie~ and their appropriation and reproduction of the directions, instructions, and other information prepared
by the General Laboratories as aforesaid was calculated to deceive
and mislead the purchasing public as to the identity of the germicides
in question and result in the passing off of the respondents' inferior
product for the product of the General L~boratories.
PAR. 6. That the respondents, by means of their labels, bulletins,
circulars, and other advertising matter used, issued, distributed, and
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published as aforesaid, have made the false and misleading representation that their said product was ten times stronger as a germicide than undiluted U . .S. P. carbolic acid.
PAR. 7. That since the beginning of this proceeding the respondents
have abandoned the names "B-D, Bacilli Destroy" and "Ginso's
B-D, Bacilli Destroy," and have adopted for their said product the
name "Electrofied Chlorine," which name now appears upon the
labels affixed to the containers in which the said product is marketed
and in the bulletins, circulars, and other advertising matter issued,
distributed, and published in connection therewith.
CONCLUSION.

That the practices of the said respondents, under the conditions
and circumstances set forth in the foregoing findings as to the facts,
are unfair methods of competition in interstate commerce and constitute a violation of the provisions of section 5 of the act of Congress approved September 26, 1914, entitled "An act to create a
Federal Trade Commission, to define its powers and duties, and for
other purposes,"
ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer thereto
of the respondents and the testimony and evidence introduced on
behalf of the respondents, and the Commission having considered
the record and made its findings as to the facts with its conclusion
that the respondents have violated the provisions of the act of Congress approved September 26, 1914, entitled "An act to create a
Federal Trade Commission, to define its powers and duties, and for
other purposes."
It is now ordered, That the above-entitled respondents, M. G.
Slocum, whether doing business under the name and style of Ginso
Chemical Co. or under any other trade name, and Qinso Chemical
Co., a Missouri corporation, its officers, directors, agents, servants,
and employes, cease and desist from:
I. Displaying the names "B-D, Bacilli Destroy" or "Ginso's
B-J?, Bacilli Destroy " designed in simulation of the trad(>-mark
'' B-K, Bacilli-Kil" as registered by the General Laberatories of
Madison, \Vis., on any carton, container, or package in which the
respondents market any antiseptic, disinfectant, germicide, or similar product in interstate commerce, or on any label, bulletin, circuJar1 or other advertisin~ matter used 1 issued, distributed~ or pub-
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lished in connection with the sale of such products in interstate
commerce.
II. Appropriating and reproducing on any carton, container, or
package in which the respondents market any antiseptic, disinfectant, germicide, or similar product in interstate commerce, or in any
label, bulletin, circular, or other advertising matter used, issued,
distributed, or published in connection with the sale of such products in interstate commerce, any instructions, directions, or other in.
formation prepared by the said General Laboratories and contained
in the labels, bulletins, circulars, or other advertising matter used,
issued, distributed, or published by the said General Laboratories in
connection with the marketing of its product known as" B-K, Bacilli-Kil."
III. Misrepresenting the germicidal strength of any antiseptic,
disinfectant, germicide, or similar product manufactured and sold
in interstate commerce by the respondents, either on the cartons, containers, or packages in which such sales are made, or in the labels,
bulletins, circulars, or other advertising matter used, issued, distrib·
uted, or published in connection with such sales, or in any other way.
And it is fu?·ther ordered, That the respondents shall file with the
]'ederal Trade Commission within sixty (60) days from the date
of this order their report in writing, stating the manner and form
in which this order has been complied with, and shall attach to such
report two copies of all wrappers, labels, bulletins, circulars, and other
advertising matter vsed, issued, distributed, or published by the
respondents in connection with the sale of antiseptics, disinfectants,
germicides, or similar products in interstate commerce subsequent to
the date of this order.
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FEDERAL TRADE COMMISSION

v.
MARX FINSTONE.
COMPLAINT IN THE l\IATTER OF THE ALLEGED VIOLATION OF SECTION
OF AN ACT OF CONGRESS APPROVED SEPTEl\IBER 26, 19H,

II

f

Docket 663-January 7, 1922.
SYLLABUS.

Where an individual engaged ln the manufacture and sale of cheap fountain
pens and of lndlvldu.al containers therefor, sold Mid pens together with
containers bearing the legend " Price $1.50 " or " Price $3.00," the prices
shown being fictitious and exaggerated; with tb9 ell'ect ot misleading purchasers and the general public into believing said prices to be the usual
retail prices, and of enabling, encouraging and aldlng dealers to defraud
the public by obtaining excessive prices, and, by selling at less than the
figure Indicated, to mislead and deceive purchases into believing that a
higher grade of pen was beln,g sold at a reduced price:
Held, That such mislabeling, or misrepresentation of price, under the circumstances set forth, constituted an unfair metl10d of competition.

AMENDED COMPLAINT.
The Federal Trad~ Commission, having reason to believe from a
preliminary investigation made by it, that Marx Finstone has been
and is using unfair methods of competition in violation of the provisions of Section 5 of an Act of Congress approved September 26,
1914, entitled, "An Act. to create a Federal Trade Commission, to
define it powers and duties, and for other purposes," and it appearing that a proceeding by it in respect thereof would be to the interest of the public, issues this amended eomplaint, stating its charges
in that respect on information and belief as follows:
PARAGRAPH 1. That respondent is engaged in the business of manufacturing and selling fountain pens with principal place of business
at New York, N. Y., and causes pens sold by him to be transported
to the purchasers thereof, from the State of New York, through
and into various other States of the United States, and into foreign
countries, and carries on such business in direct active competition
with other persons, partnerships and corporations similarly engaged.
PAR. 2. That respondent in the course of his business, as described
in Paragraph One hereof, sells at wholesale fountain pens manufactured by him, which pens he packs singly in containers upon
which he conspicuously prints what purport to be proposed resale
prices, but which prices are false, fictitious and misleading in that
such prices are greatly in excess of the prices at which respondent
111213"-23-VOL 4-12
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and his vendees contemplate that said pens will be resold, and are
greatly in excess of the actual prices at which such pens sell in the
usual course of retail trade; and such pens are sold by respondent,
packed in the containers marked as~aforesaid, with full knowledge
that such marks are to be used for the purpose of misleading and
deceiving the purchasing public and inducing the public to purchase said pens, when offered for sale at prices substantially below
those printed on said containers, upon the mistaken belief that said
pens are being sold at a greatly reduced price; that among pens so sold
by respondent, at prices ranging from 7¢ to 25¢ each are pens placed
in containers upon which the respondent prints "Price 1.50" and
" Price $3.00," and that in selling the pens in containers so marked
the respondent comes in direct competition with other manufacturers of and dealers in pens who do not mark their product with
such false, fictitious and misleading price marks, and the said respondent by the means aforesaid aids, abets and assists his customers
to whom he sells his pens in containers so marked, in using unfair
methods of competition against others similarly engaged, but who
do not sell their pens in containers marked with such false, fictitious
and misleading price marks.
PAR. 3. That by reason of the facts recited, the respondent has
been using an unfair method of competition in commerce within the
intent and meaning of Section 5 of an Act of Congress, entitled,
"An Act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes," approved September 26, 1914.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress approved September 26, 1914, the Federal Trade Commission issued and served a
complaint and an amended complaint upon the respondent, Marx
Finstone, charging him with the use of unfair methods of competition in commerce in violation of the provisions of said Act.
Respondent having entered his appearance and filed his answer
herein, admitting that certain of the methods and things alleged in
said complaint are true in the manner and form therein set forth,
and having made, executed and filed an agreed statement of facts
in which it is stipulated and agreed by the respondent that the Federal Trade Commission shall take such agreed statement of facts as
the facts in this case and in lieu of testimony, and proceed forthwith
with such agreed statement of facts to make its findings as to the
facts and such order as it may deem proper to enter therein, without
the introduction of testimony or the presentation of argument in sup-
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port of same, and the Federal Trade Commission being now fully
advised in the premises makes this its findings as to the facts and
conclusion.
FINDINGS AS TO THE FACTS.

PARAGRAPH 1. That respondent, Marx Finstone, is engaged in the
business of manufacturing and selling fountain pens and also selling or supplying individual boxes or·containers stamped or marked
with a resale price, with his principal place of business at 161 Grand
Street, in the City of New York, State of New York, and causes
pens sold by him to be transported to the purchasers thereof, from
the State of New York, through and into various other States of the
United States, and into foreign countries, in direct, active competition with other persons, partnerships and corporations similarly
·
engaged.
PAR. 2. That within two years last past the respondent has sold
at wholesale, in commerce as aforesaid, throughout the United States,
cheap grades of fountain pens at prices ranging from $10 to $24 per
gross, and has sold or supplied purchasers of said pens with individual boxes or containers on which boxes or containers is stamped
or marked "Price $1.50" for the cheaper grade and "$3.00" for the
better grades.
PAR. 3. That respondent sells said fountain pens and sells or supplies said purchasers with boxes stamped or marked with false and
fictitious proposed resale prices, that such resale prices are not bona
fide but placed on such boxes for the purpose of enabling the retail
dealer to represent to the ultimate consumer that such pens are of
high grades and reasonably worth the false and fictitious prices
marked on such boxes.
PAR. 4. That the sale by respondent to dealers of cheap fountain
pens and at the same time the sale or supplying of individual boxe!
or containers, stamped or marked with fictitious prices as aforesaid,
is calculated to and does enable dealers in said pens to defraud the
purchasing publi? by obtaining for such pens, price.s gre~~Jy i~
excess of cost pnce of sa~d pens; that s_aid peru:;_ a!e s~ld by s~n;J.~
dealers~ a~ pricE}8 below those, indicat~d Qn the box or con~ainers, and
tpe prices indic~ted o_n the boxes or. contain(}rs mi~lead and. deceive
purchas~ng puh-!ic into be~eving that· a higher grade, of pen i~
being sold -at .a reduced ·price; a~d-that thus respondent encou~ages,
a.i,ds and· abets said dealers in misleading or·deceiving the public as
t9 the real value of said pens.
·
P.AR.. 5• .That the effect of printing or stamping of fictitious or exaggerated prices on the boxes or containers supplied or sold by
resp<;>ndent, in which fountain pens are sold to the public, as aforeS!I-~d, has_ be~~ and is to mislead purchasers and the general public
..
.
.
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into the belief that the retail price of said fountain pens is the price
stamped or marked on the boxes or containers.
OONCLUSION.

The practices of the said respondent, under the conditions and
circumstances described in the foregoing findings, are unfair methods
of competition in interstate commerce and constitute a violation of
the Act of Congress approved September 26, 1914, entitled "An Act
to create a Federal Trade Commission, to define its powers and
duties, and for other purposes."
ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Com~
mission upon the complaint and the amended complaint of the Commission and agreed statement of facts filed herein, and the Commission having made its findings as to the facts and its conclusion
that the respondent has violated the provisions of an Act of Congress approved September 26, 1914, entitled "An Act to create a
Federal Trade Commission, to define its powers and duties, and for
other purposes,"
It is now ordered, That the respondent, Marx Finstone, his agents,
representatives, servants and employees, do cease and desist from
directly or indirectly:
1. Stamping, printing or otherwise markmg on boxes or containers in which fountain pens are sold or intended to be sold, a
fictitious, exaggerated or misleading price, known to be in excess
of the price at which such pens are intended to be and usually are
sold at retail.
2. Selling or supplying his customers with individual boxes or
containers, made to contain fountain pens, on which said boxes or
containers is stamped, printed or otherwise marked, a fictitious, exaggerated or misleading price, known to be in excess of the price
at which such pens are intended to be and usually are sold at retail.
And it ia further ordered, That said respondent Marx Finstone,
shall within thirty (30) days from the date of service of this order,
file with the Commission a report, setting forth in detail the manner
and form in which he has complied with the order of the Commission herein set forth.
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FEDERAL TRADE COMMISSION
v.
BENJAMIN SHATKUN AND DAVID KAHN, PARTNERS,
STYLING THEMSELVES SHATKUN & KAHN.
COMPLAINT IN THE l\IATTER OF THE ALLEGED VIOLATION OF SEC;riON 5
OF AN ACT OF CONGRESS APPROVED SEPTEl\iBER 26, 1914.

Docket 664-January 7, 1922.
SYLLABUS.

Where a corporation engaged in the manufacture and sale of cheap fountain
pens packed in individual containers bearing the legend "Price $3.00,"
which was a fictitious and exaggerated price, sold the same so packed
to dealers who resold them to the publlc at prices many times in excess
of their cost and often at the price so indicated; with the effect of
misleading purchasers and the general public into believing said price
to be the usual retail price, and of enabling, encouraging and aiding
dealers to· defraud the public by obtaining excessive prices, and, by selling
at less than the figure indicated, to mislead and deceive purchasers into
believing that a higher grade of pen was being sold at a reduced price:
Held, That such mislabeling, or misrepresentation of price, under the circumstances set forth, constituted an unfair method of competition.

AMENDED COMPLAINT.
The Federal Trade Commission, having reason to believe from a
prel,i.minary investigation made by it that Benjamin .Shatlrun and
David Kahn, partners styling themselves Shatkun & Kahn, hereinafter referred to as respondents, have been and are using unfair
methods of competition in interstate commerce in violation of the
provisions of Section 5 of an Act of Congress approved September
26, 1914, entitled, "An Act to create a Federal Trade Commission,
to define its powers and duties, and for other purposes," and it
appearing that a proceeding by it in respect thereof would be to
the interest of the public, issues this amended complaint, stating its
charges in that respect on information and belief as follows:
PARAGRAPH 1. That the respondents are partners and style themselves Shatkun & Kahn, and have their principal place of business
at New York, in the State of New York.
PAR. 2. That respondents are engaged in the business of manufacturing and selling fountain pens, and cause same to be transported to the purchasers thereof, from the State of New York
through and into other States of the United States, in direct, active
competition with other persons, partnerships and coroorations
similarly engaged.
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PAR. 3. That respondents in the course of their business, as de·
scribed in Paragraph 2 hereof, sell at wholesale, fountain pens manu·
factured by them, which pens they pack singly in containers upon
which they conspicuously print what purports to be proposed resale
prices, but which prices are false, fictitious and misleading in that
such prices are greatly in excess of the prices at which respondents
and their vendees contemplated that said pens will be resold, and are
greatly in excess of the actual prices at which such pens sell in the
usual course of retail trade; and such pens are sold by respondent,
packed in the containers marked as aforesaid, with full knowledge
that such marks are to be used for the purpose of misleading and
deceiving the purchasing public and inducing them to purchase said
pens when offered for sale at prices substantially below those printed
on said containers, upon the mistaken belief that said pens are being
sold at a greatly reduced price; that among pens so sold by respondents, at prices ranging from 16¢ to 25¢ each, are pens placed
in containers upon which respondents print "Price $3.00 ", and in
selling the pens in containers so marked, respondents come in direct competition with other manufacturers of pens who do not mark
their product with such false, fictitious and misleading price marks,
and respondents by the means aforesaid, aid, abet and assist their
customers, to whom they sell their pens in containers· so marked, in
using unfair methods of competition against others similarly engaged, but who do not sell their pens in containers marked with
such false, fictitious and misleading price marks.
PAR. 4. That by reason of the facts recited the respondents have
been using an unfair method of competition in commerce within the
intent and meaning of Section 5 of an Act of Congress entitled, "An
Act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes," approved September 26, 1914.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER. .
Pursuant to the provisions of an Act of Congress approved Sep·
tember 26, 1914, the Federal Trade Commission issued and served a
complaint and an amended complaint upon the respondents, Benja·
min Shatkun and David Kahn, partners, styling themselves Shatkun
& Kahn, charging them with the use of unfair methods of competi'
tion in commerce in violation of the provisions of said Act.
Respondents having entered their appearance and filed their
answer herein, admitting that certain of the methods and things
alleged in said complaint are true in the maimer and form therein set
forth, and having made, executed and filed an agreed statement of
facts in which it is stipulated and agreed by the respondents that the
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Federal Trade Commission shall take such agreed statement of facts
as the .facts in this case and in lieu of testimony, and proceed forthwith with such agreed statement of facts to make its findings as to
the facts and such order as it may deem proper to enter therein, with- ·
out the introduction of testimony or the presentation of argument in
support of same, and the Federal Trade Commission being now fully
advised in the premises makes this its findings as to the facts and
conclusion.
FINDINGS AS TO THE FACTS.
PARAGRAPH 1. That the respondents, Benjamin Shatkun and David
Kahn, partners, styling themselves Shatkun & Kahn; are now and
at all times hereinafter mentioned have been engaged in the business
of manufacturing and selling fountain pens throughout the various
states and territories of the United States, with their principal place
of business at 118 Walker Street, in the City of New York, State of
New York, in direct, active competition with other persons, partner~
ships and corporations similarly engaged.
PAR. 2. That in the conduct of their business as aforesaid, respondents have sold and transported fountain pens, packed in individual' boxes or containers, stamped or marked with a fictitious or
exa.ggerated price, to customers in different .states of the United
States, causing the same to pass from the state of New York through
and into other states of the United States, and there is and has
been at all times hereinafter mentioned a constant current of trade
and commerce of such fountain pens, packed in boxes as aforesaid,
between and among the different states of the United States.
PAR. 3. That within one year last past respondents have sold at
wholesale, in commerce as aforesaid, throughout the United States,
cheap grades of fountain pens at prices ranging from $24 to $36 per
gross, said pens being packed in individual boxes or containers on
which boxes or containers is stamped ol"' marked "Price $3.00." That
since April, 1920, respondents have discontinued the sale of fountain
pens packed as aforesaid.
PAR. 4. That such resale prices are not bona fide but placed on
Such boxes for th~ purpose of enabling the retail dealer to represent to the ultimate consumer that such pens are of high grade and
reasonably worth the false and fictitious price marked on such
boxes.
.
PAR. 5. That respondents have sold said fountain pens packed in
boxes or containers, stamped or marked with fictitious or exaggerated
price as aforesaid, to dealers who resell them to the public at prices
many times in excess of the cost price, and often at the same price
stamped or marked on the boxes or containers.
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P .AR. 6. That the sale by respondents to dealers of cheap fountain
pens in boxes or containers, stamped with a fictitious price as aforesaid, was calculated to, and did enable dealers in said pens to de. fraud the purchasing public by obtaining for such pens prices
greatly in excess of the cost price of said pens; that said pens are solrl
by some dealers at prices below those indicated on the boxes or containers, and the prices so indicated mislead and deceive the purchasing public into believing that a higher grade of pen is being sold at a
reduced price; and that thus respondents encourage, aid and abet
said dealers in misleading and deceiving the public as to the real
value of said pens.
P .AR. 7. That the effect of printing or stamping of fictitious or
exaggerated prices on the boxes or containers in which fountain pens
are packed and sold by respondents, to dealers, who re5ell them to
the public as aforesaid, has been and is to mislead purchasers and the
general public into the belief that the retail price of said fountain
pens is the price stamped or marked on the box or container.
CONCLUSION.

':{'he practices of the said respondents, under the conditions and
circumstances described in the foregoing findings, are unfair methoda
of competition in interstate commerce, and constitute a violation of
the Act of Congress, approved September 26, 1914, entitled, "An
Act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes."
ORDER TO CEASE .AND DESIST.

This proceeding having been heard by the Federal Trade Commission upon the complaint and the amended complaint of the Commission and agreed statement of facts filed herein, and the Commission
having made its findings as to the facts and its conclusion that the
respondents have violated the provisions of an Act of Congress approved September 26, 1914, entitled "An Act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes,"
It is now ordered, That the respondents, Benjamin Shatkun and
David Kahn, partners, styling themselves Shatkun & Kahn, their
agents, representatives, servants and employees, do cease and desist
from directly or indirectly:
(t) Stamping, printing or otherwise marking on boxes or containers in which fountain pens are sold or intended to be sold, a.
fictitious, exaggerated or misleading price, known to be in excess of
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the price at which such pens are intended to be and usually are sold
at retail.
(2) Selling or supplying their customers with individual boxes or
containers made to contain fountain pens, Jr selling fountain pens
packed in individual boxes or containers, on which said boxes or containers is stamped, printed, or otherwise marked a fictitious, exaggerated or misleading price, known to be in excess of the price at
which such pens are intended to be and usually are sold at retail.
And it is further ordered, That said respondents shall within thirty
(30) days from the date of service of this order, file. with the Commission a report, setting forth in detail the manner and form in
which they have complied with the order of the Commission herein
set forth.
The CommissiOn also made similar findings and order in the case
of Abraham Shatkun, doing business under the trade name and style
of United States Novelty Company, (o:f New York City, Dock. 665)
issued as of January 7, 1922, in which the respondent, a manufacturer of cheap fountain pens, sold the same packed in individual
containers marked "Price $1.50" "Price $2.00" "Price $2.50" and
" Price $3.00," under the same circumstances and with the same effect
as in the preceding case.

J
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FEDERAL TRADE COMMISSION

v.
CHARLES J. McNALLY, DOING BUSINESS UNDER THE
TRADE NAME AND STYLE OF MACFOUNTAIN PEN AND
NOVELTY COMPANY.
OOMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION G OF
AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914,

Docket 666-January 7, 1922.
SYLLABUS.

Where an Individual engaged In the sale of jewelry, notions, etc., and of cheap
fountain pens packed In lnilividual containers bearing the legend "Price
$1.50," which was a fictitious or exaggerated price, sold the same so packed
to dealers who. resold them to the public at prices many times In excess of
their cost and often at the price so indicated; with the effect of misleading
purchasers and the general public Into believing such price to be the usual
retail price and of enabling, encouraging and alt!ing dealers to defraud the
public by obtaining excessive prices, and, by selling at less than the figure
indicated, to mislead and deceive purchasers into believing that a higher
grade of pen was being sold at a reduced price:
Held, That such mislabeling, or misrepresentation of price, under the circumstances set forth, constituted an unfair method of competition.

AMENDED COMPLAINT.
The Federal Trade Commission, having reason to believe from a
preliminary investigation made by it that Charles J. McNally trading under the trade name and style of Macfountain Pen & Novelty
Company, hereinafter referred to as the respondent, has been and is
using unfair methods of competition in interstate commerce, in violation of the provisions of Section 5 of an Act of Congress approved
September 26, 1914, entitled, "An Act to create a Federal Trade
Commission, to define its powers and duties, and for other purposes,"
and it appearing that a proceeding by it in respect thereof would be
to the interest of the public, issues this amended complaint, stating
its charges in that respect on information and belief as follows:
PARAGRAPH 1. That the respondent, Charles J. McNally, carries on
business at New York, N. Y., under the name and style of Macfountain Pen & Novelty Co.
PAR. 2. That respondent is engaged in the business of selling jewelry, notions, etc., at wholesale, and causes same to be transported to
the purchasers thereof, from the State of New York through and
into other states of the United States and into foreign countries, in
direct, active competition with other persons, partnerships and corporations similarly engaged.

MACFOUNTAIN PEN & NOVELTY CO. (CHARLES J. McNALLY).

172

173

Findings.

PAR. 3. That respondent in the course of his business, as described
in Paragraph Two hereof, sells at wholesale fountain pens, which
pens he packs singly in containers upon which he conspicuously
prints what purports to be proposed resale prices, but which prices
are false, fictitious and misleading in that such prices are greatly in
excess of the prices at which respondent and his vendees contemplate that said pens will be resold, and are greatly in excess of the
actual prices at which such pens sell in the usual course of retail
trade_; and such pens are sold by respondent, packed in the containers
marked as aforesaid, with full knowledge that such marks are to be
used for the purpose of misleading and deceiving the purchasing
public and inducing them to purchase said pens, when offered for
sale at prices substantially below those printed on said containers,
upon the mistaken belief that said pens are being sold at a greatly
reduced price; that among pens so sold by respondent, at prices rang- ·
ing from 10¢ to 17¢ each are pens placed in containers upon which
the respondent prints "Price $1.50" and that in selling the pens in
containers so marked the respondent comes in direct competition
with manufacturers of pens and other dealers in pens who do not
mark their product with such false, fictitious and misleading price
marks, and the said respondent by means aforesaid, aids, abets and
assists his customers to whom he sells pens in con~ainers so marked,
in using unfair methods of competition against others similarly engaged, but who do not sell their pens in containers marked with such
false, fictitious and misleading price marks.
PAR. 4. That by reason of the facts recited, the respondent has been
using an unfair method of competition in commerce within the intent
and meaning of Section 5 of an Act of Congress, entitled, "An Act
to create a Federal Trade Commission, to define its powers and duties.
and for other purposes," approved September 26, 1914.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress approved September 26, 1914, the Federal Trade Commission issued and served a
complaint and an amended complaint upon the respondent, Charles
J. McNally, doing business under the trade name and style of Macfountain Pen and Novelty Company, charging him with the use of
unfair methods of competition in commerce in violation of the pro,
visions of said Act.
Respondent having entered his appearance and filed his answer
herein, admitting that certain of the methods and things alleged in
s"aid complaint are true in the manner and form therein set forth,
and having made, executed and· filed an agreed statement of facts

.
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in which it is stipulated and agreed by the respondent that the Federal Trade Commission shall take such agreed statement of facts as
the facts in this case and in lieu of testimony, and proceed forthwith with such agreed statement of facts to make its findings as to
the facts and such order as it may deem proper to enter therein,
without the introduction of testimony or the presentation of argument in support of same, and the Federal Trade Commission being
now fully advised in the premises makes this its findings as to the
facts and conclusion.
FINDINGS AS TO THE FACTS.

PARAGRAPH 1. That the respondent, Charles J. MacNally, doing
business under the trade name and style of Macfountain Pen & Novelty Company, is now and at all times hereinafter mentioned has been
engaged in the business of selling fountain pens, jewelry, notions,
etc., with his principal place of business at 21 Ann Street, in the City
of New York, State of New York, in direct, active competition with
other persons, partnerships and corporations similarly engaged.
PAR. 2. That in the conduct of his business, as aforesaid, respondent sells and transports fountain pens packed in individual boxes or
containers stamped or marked with fictitious or exaggerated prices to
customers in different States of the United States, causing the same
to pass from the State of New York through and into other States
of the United States and into foreign countries, and there is and has
been at all times hereinafter mentioned a constant current of trade
and commerce in such fountain pens packed in boxes, as aforesaid,
between and among the different States of the United States.
PAR. 3. Th~t within one year last past, respondent has sold at
wholesale, in commerce as aforesaid, throughout the United States,
cheap grades of fountain pens at prices ranging from $15.00 to $24.00
per gross, packed in individual boxes or containers, upon which boxes
or containers is stamped or marked" Price $1.50."
PAR. 4. That such resale prices are not bona fide but placed on
such boxes for the purpose of enabling the retail dealer to represent
to the ultimate consumer that such pens are high grade and reasonably worth the false and fictitious price marked on such boxes.
PAn. 5. That respondent sells said fountain pens packed in boxes
or containers stamped or marked with fictitious or exaggerated
prices, as aforesaid, to dealers who resell them to the public at prices
many times in excess of the cost price, and often at the same price
stamped or marked on said boxes or containers.
PAR. 6. That the sale by respondent to dealers of cheap fountain
pens packed in boxes or containers stamped or marked with fictitious

MACFOUNTAIN PEN & NOVELTY CO. (CHARLES J, McNALLY).

172

175

Order.

prices, as aforesaid, is calculated to and does enable dealers in said
pens to defraud the purchasing public by obtaining for such pens
prices greatly in excess of the cost price of said pens; that said pens
are sold by some dealers at prices below those indicated on the boxes
or containers, and the prices so indicated mislead and deceive the
purchasing public into believing that a higher grade of pen is being
sold at a reduced price; and that thus respondent encourages, aids
and abets said dealers in misleading and deceiving the public as to
the real value of said pens.
PAR. 7. That the effect of printing or stamping of fictitious or
exaggerated prices on the boxes or containers in which fountain pens
are packed and sold by respondent to dealers, who resell them to the
public as aforesaid, has been and is to mislead purchasers and the
general public into the belief that the retail price of said fountain
pens is the price stamped or marked on the box or container.
CONCLUSION.

The practices of the said respondent under the conditions and circumstances described in the foregoing findings, are unfair methods
of competition in interstate commerce, and constitute a violation of
the Act of Congress, approved Sept. 26, 1914, entitled "An Act to
create a Federal Trade Commission, to define its power and duties,
and for other purposes."
ORDER TO CEASE AND DESIST,

This proceeding having been heard by the Federal Trade Commission upon the complaint and the amended complaint of the Commission and agreed statement of facts filed herein, and the Commission having made its findings as to the facts and its conclusion that
the respondent has violated the provisions of an Act of Congress
·approved September 26, 1914, entitled "An Act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes,"
It is now ordered, That the respondent, Charles J. MeNally, doing
business under the trade name and style of Macfountain Pen & Novelty Co., his agents, representatives, servants and employees, do cease
and desist from directly or indirectly :
(1) Stamping, printing or otherwise marking on boxes or containers in which fountain pens are sold or intended to be sold, a
fictitious, exaggerated or misleading price, Jmown to be in excess of
the price at which such pens are intended to be and usually are sold
at retail.
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(2) Selling or supplying his customers with individual boxes or
containers, made to contain fountain pens, or selling fountain pens
packed in individual boxes or containers, on which said boxes or
containers is stamped, printed, or otherwise marked a fictitious,
exaggerated or misleading price, known to be in excess of the price
at which such pens are intended to be and usually are sold at retail.
And it is further' ordered, That said respondent, Charles J.
McNally, doing business under the trade name and style of Macfountain Pen & Novelty Co., shall within thirty {30) days from
the date of service of this order, file with the Commission a report,
setting forth in detail the manner and form in which he has complied with the order of the Commission herein set forth.
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FEDERAL TRADE COMMISSION

v.
N. SHURE COMPANY.
OOMPLAINT IN THE liiATTER OF THE ALLEGED VIOLATION OF SECTION II
OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914.

Docket 667-January 7, 1922.
SYLLABUS.

Where an Individual engaged in the sale of jewelry, notions, etc., and of cheap
fountain pens packed In individual containers bearing the legend "Price
$1.50," which was a fictitious and exaggerated price, sold the same so
packed to dealers who resold them to the public at prices many times In
excess of their cost; with the effect of misleading purchasers and the
general public Into believing such price to be the usual retail price and
of enabling, encouraging and aiding dealers to defraud the public by
obtaining excessive prices, and, by selling at less than the figure Indicated,
to mislead and deceive purchasers into believing that a higher grade ot
pen was being sold at a reduced price:
HeZd, That such mislabeling, or misrepresentations ot price, under the circumstances set forth, constituted an unfair method of competition.

AMENDED COMPLAINT.
The Federal Trade Commission, having reason to believe from
a preliminary investigation made by it that N. Shure Company has
been and is using unfair methods of competition in violation of the
provi~ions of Section 5 of an Act of Congress approved September
26, 1914, entitled, "An Act to create a Federal Trade Commission,
to define its powers and duties, and for other purposes," and it appearing that a proceeding by it in respect thereof would be to the
interest of the public, issues this amended complaint, stating its
charges in that respect on information and belief as follows:
PARAGRAPH 1. That respondent is a corporation organized under
the laws of the State of Illinois, with principal place of business at
Chicago, in said State.
PAR. 2. That respondent is engaged in the business of selling at
wholesale, jewelry, notions, etc., and causes same to be transported
to the purchasers thereof, from the State of Illinois, through and
into other States of the United States, and carries on such business
in direct, active competition with other persons, partnerships and
corporations similarly engaged.
PAn. 3. That respondent in the course of its business, as described
in Paragraph 2. hereof, sells at wholesale fountain pens manufactured by it,, whiCh !lens it ~ack~ singl~ in containers upon which it_
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conspicuously prints what purports ~o b~ proposed resale prices, but
which prices are false, fictitious and misleading in that such prices
are greatly in excess of the prices at which respondent and its
vendees contemplate that said pens will be resold, and are greatly in
excess of the actual prices at which such pens sell in the usual course
of retail trade; and such pens are sold by respondent, packed in the
containers marked as aforesaid, with full knowledge.that such marks
are to be used for the purpose of misleading and deceiving the purchasing public and inducing them to purchase said pens, when
offered for sale at prices substantially below those printed on said
containers, upon the mistaken belief that said pens are being sold
at a greatly reduced price; that among pens so sold by respondent,
at prices ranging from 12 cents and 15 cents each are pens placed
in containers upon which the respondent prints "Price $3.00," and
that in selling the pens in containers so marked the respondent
comes in direct competition with other manufacturers of pens who
do not mark their product with such false, fictitious and misleading
price marks, and the said respondent by the means aforesaid aids,
abets and assists its customers to whom it sells its pens in containers
so marked, in using unfair methods of competition against others
similarly engaged, but who do not sell their pens in containers
marked with such false, fictitious and misleading price marks.
PAn. 4. That by reason of the facts recited, the respondent has been
and is using unfair methods of competition in commerce within the
intent and meaning of Section 5 of an Act of Congress entitled~ "An
Act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes," approved September 26, 1914.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress approved September 26, 1914, the Federal Trade Commission issued and served a
complaint and an amended complaint upon the respondent, N. Shure
Company, charging it with the use of unfair methods of competition
in commerce, in violation of the provisions of said Act.
Respondent having entered its appearance and filed its answer
herein, admitting that all of the allegations of said complaint and
each count and paragraph thereof are true in the manner and form
therein set forth, and having made, executed and filed an agreed
statement of facts in which it is stipulated and agreed by respondent
that .the Federal Trade Commission shall take such agreed statement of facts as the facts in this case and in lieu of testimony, and
proceed forthwith upon such agreed statement of facts to make its
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findings as to the facts and such order as it may deem proper to
enter thereon, without the introduction of testimony or the presentation of argument in support of same, and the Federal Trade Commission bein2' now fully advised in the premises makes this its findings
as to the facts and conclusion:
FINDINGS AS TO THE FACTS.
PARAGRAPH 1. That respondent, N. Shure Company, is a corporation organized under the laws of the State of Illinois with principal
office and place of business at the City of Chicago, in said State, and
is now and at all times hereinafter mentioned has been engaged in the
business of selling at wholesale jewelry, notions, novelties, fountain
pens, etc., throughout the various States of the United States, in
direct competition with other persons, partnerships and corporations
similarly engaged.
PAR. 2. That in the conduct of its business as aforesaid, respondent
sells and transports fountain pens, packed in individual boxes or
containers, to customers in different States of the United States,
causing the same to pass from the State of Illinois through and into
other States of the United States, and there is and has been at all
times hereinafter mentioned, a constant current of trade and commerce of such fountain pens, packed in boxes as aforesaid, between
and among the different States of the United States.
PAR. 3. That within one year last past, respondent has sold at
wholesale, in commerce as aforesaid, throughout the United States,
low-priced fountain pens at prices ranging from $17.50 to $21.50 per
gross, said pens being packed in individual boxes or containers, on
which boxes or containers is stamped or marked "Price $3.00."
PAR. 4. That such resale prices are not bona fide but placed on such
boxes for the purpose of enabling the retail dealer to represent to the
ultimate consumer that such pens are of high grade and reasonably
worth the false and fictitious price marked on such boxes.
PAR. 5. That respondent sells said fountain pens, packed in individual boxes or containers, stamped or marked with a fictitious or
exaggerated price as aforesaid, to dealers who resell them to the
public at prices many times in excess of the cost price of said pens.
P-AR. 6. That the sale by respondent to dealers of cheap fountain
p~ns, packed in individual boxes or containers, stamped or marked
Wlth a fictitious or exaggerated price as aforesaid, is calculated to,
and .does, enable dealers in said pens to defraud the purchasing
pubhc by obtaining for such pens prices greatly in excess of the
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cost price of said pens; that said pens are sold by some dealers at
prices below those indicated on the boxes or containers, and the
prices so indicated mislead and deceive the purchasing public into
believing that a higher grade of pen is being sold at a reduced price;
and that thus respondent encourages, aids and abets said dealers in
!llisleading and deceiving the public as to the real value of said pens.
PAR. 7. That the effect of printing or stamping of fictitious O!-'
exaggerated prices on the boxes or containers in which fountain pens
are packed and sold by respondent to dealers, who resell them to the
public as aforesaid, has been and is to mislead purchasers and the
general public into the belie£ that the retail price of said fountain
pens is the price stamped or marked on the box or container.
CONCLUSION.

The practices of the said respondent, under the conditions and
circumstances described in the foregoing findings, are unfair method&
of competition in interstate commerce, and constitute a violation of
the Act of Congress, approved Sept. 26, 1914, entitled "An Act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes."
ORDER TO CEASE AND DESIST,

This proceeding having been heard by the Federal Trade Commission upon the complaint and the amended complaint of the Commission, the answer of the respondent and a stipulation of facts entered
into on behalf of the commission and the respondent, in which stipulation of facts respondent waived its right to presentation of oral
·argument, and the Commission having made its findings as to the
facts and its conclusion that the respondent has violated the provisions of an Act of Congress approved September 26, 1914, entitled
"An Act to create a Federal Trade Commission, to define its powers
and duties, -and for other purposes,"
It is now ordered, That the respondent, N. Shure Company, its
agents, representatives, servants and employees, do cease and desist
from directly or indirectly :
(1) Stamping, printing, or otherwise marking on boxes or containers in which fountain pens are sold or intended to be sold, a
fictitious, exaggerated, or misleading price, known to be in excess
of the price at which such pens are intended to be and usually are
sold at retail.
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{2) Selling or supplying its customers with individual boxes or
containers, made to contain fountain pens, or selling fountain pens
packed in individual boxes or containers, on which said boxes or containers is stamped, printed or otherwise marked a fictitious, exaggerated, or misleading price, known to be in excess of the price at
which such pens are intended to be and usually are sold at retail.
And it is further ordered, That said respondent, N. Shure Company,
shall within thirty {30) days from the date of service of this order,
file with the Commission a report setting forth in detail the manner
and form in which it has complied with the order of the Commission
herein set forth.
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FEDERAL TRADE" COMMIBSION

v.
MYER LEVIN, MORRIS L. LEVIN, ISAAC P. LEVIN AND
MAX LEVIN, PARTNERS, STYLING THEMSELVES
LEVIN BROTHERS.
COMPLAINT IN THE lfATTER OF THE ALLEGED VIOLATION OF SECTION lS OF
AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914.

Docket GGS-January 7, 1922.
SYLLABUS.

Where a firm engaged in the sale of jewelry, notions, etc., and of cheap fountain
pens, sometimes packed in, and sometimes sold with, Individual containers
therefor bearing the legend "Price $3.00," which was a fictitious and exaggerated price,
(a) Sold said pens, as above set forth, to dealers who packed them In said
containers, when not already so packed, and resold them to the publlc
at prices many times In excess of their cost; with the effect of misleading
purchasers and the general public Into believing the price so Indicated to
be the usual retail price, and of enabling, encouraging and aiding dealers to
defraud the public by obtaining excessive prices, and, by selling at les9
than the figure Indicated, to mislead and deceive purchasers Into believing
that a higher grade of pen was being sold at reduced price;
(b) Sold pens with the pen points marked "14 K GOLD PLATED" and 1-10
Inserted that the last two words were hidden by the barrel of the pen, with
the effect of misleading the purchasing public Into believing said points
to be made of 14-karat gold, and of enabling dealers thereby to defraud
it:
Held, That such mislabeling, or misrepresentation of price, and such misbrandIng, under the circumstances set forth, constituted unfair methods of competition.

AMENDED COMPLAINT.
The Federal Trade Commission, having reason to believe from a
preliminary investigation made by it that Meyer Levin, Morris L.
Levin, Isaac P. Levin, and Max Levin, partners styling themselves
Levin Brothers, hereinafter referred to as respondents, have been
and are using unfair methods of competition in interstate commerce
in violation of the provisions of Section 5 of an Act of Congress,
approved September 26, 1914, entitled "An Act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes," and it appearing that a proceeding by it in respect thereof
would be to the interest of the public, issues this amended complaint
stating its charges in that respect on information and belief as
follows:
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P ARAGRAPR 1. That the respondents are partners and style themselves Levin Brothers, and have their principal place of business at
Terre Haute in the State of Indiana.
PAR. 2. That respondents are engaged in the business of selling
jewelry, notions, novelties, etc., including fountain pens, and cause
same to be transported to the purchasers thereof, from the State of
Indiana, through and into other States of the United States, and
carry on such business in direct, active competition with other persons, partnerships and corporations similarly engaged.
PAR. 3. That respondents in the course of their business, as described in Paragraph 2 hereof, sell at wholesale fountain pens, which
pens they pack singly in containers upon which they conspicuously
print what purports to be proposed resale prices, but which prices
are false, fictitious and misleading in that such prices are greatly
in excess of the prices at which respondents and their vendees contemplate that said pens will be resold, and are greatly in excess of
the actual prices at which such pens sell in the usual course of retail
trade; and such pens are sold by respondents, packed in the containers marked as aforesaid, with full knowledge that such marks
are to be used for the purpose of misleading and deceiving the purchasing public and inducing them to purchase said pens, when offered
for sale at prices substantially below those printed on said containers, upon the mistaken belief that said pens are being sold at a
greatly reduced price; that among pens so sold by respondent, at
prices ranging from 11 cents to 50 cents each are pens placed in
containers upon which the respondent prints "Price $3.00," and
that in selling the pens in containers so marked respondents come in
direct competition with manufacturers of pens and other dealers in
pens who do not mark their product with such false, fictitious and
misleading price marks, and respondents by the means aforesaid
aid, abet and assist their customers to whom they sell pens in containers so marked, in using unfair methods of competition against
others similarly engaged, but who do not sell their pens in containers
marked with such false, fictitious and misleading price marks.
PAR. 4. That respondents further, in the course of their business
as described in Paragraphs 2 and 3 hereof, issue annually a catalogue in which many of the articles sold by them are described
~~ le~gth; that in the 1919-1920 catalogue issued by respondents and
mstrlbuted generally to the trade, certain of the fountain pens
offered f~r sale by respondents were described as " Goldine " and
were eqmpped with pen points which were stamped "14 K Gold
Plated " but had the points so inserted that the words "Gold Plated "
were hidden, in such manner as· to be likely to create the false im-
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pression that such pen points were made of 14 K. gold; that responaents, by said means aid, abet and assist their customers, to whom they
sell such fountain pens, in using unfair methods of competition
against others similarly engaged, but who do not sell fountain pens
:fitted with similar points stamped as aforesaid.
PAR. 5. That by reason of the facts recited, the respondents have
been using an unfair method of competition in commerce within the
intent and meaning of Section 5 of an Act of Congress entitled, "An
Act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes," approved September 26, 1914.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress approved September 26, 1914, the Federal Trade Commission issued and served a
complaint and an amended complaint upon the respondents, Meyer
Levin, Morris L. Levin, Isaac P. Levin, and Max Levin, partners,
styling themselveE: Levin Brothers, charging them with the use of
unfair methods of competition in commerce, in violation of the provisions of said Act.
The respondents having entered their appearance by their attorney, Harry J. Baker, Esq., and :filed their answer herein, admitting
that all the allegations of said complaint and amended complaint,
and each count and paragraph thereof, are true in the manner and
form therein set forth, and having made, executed, and :filed an
agreed statement of facts in which it is stipulated and agreed by
respondents that the Federal Trade Commission shall take such
agreed statement of facts as the facts in this case and in lieu of testimony, and proceed forthwith upon such agreed statement of facts to
make its :findings as to the facts and such order as it may deem proper
to enter thereon, without the introduction of testimony or the presentation of argument in support of same, and the Federal Trade Commission being now fully advised in the premises, makes this its :findings as to the facts and conclusion:
FINDINGS AS TO THE FACTS.

P ARAGRAPII 1. That respondents, Meyer Levin, Morris L. Levin,
Isaac P. Levin, and Max Levin, partners, styling themselves Levin
Brothers, with their principal place of business at the City of Terre
Haute, State of Indiana, are now, and at all times hereinafter mentioned have been, engaged in the business of selling jewelry, notions,
novelties, fountain pens, etc., throughout the various States of the
United States in direct competition with other persons, partnerships,
and corporations similarly engaged.
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PAR. 2. That in the conduct of their business as aforesaid, respondents sell and transport fountain pens, and boxes made to contain
fountain pens, to customers in different States of the United States
causing the same to pass from the State of Indiana through and into
other States of the United States, and there is and has been at all
times hereinafter mentioned, a constant current of trade and commerce of such fountain pens and boxes made to contain such fountain
pens, between and among the different States of the United States.
PAR. 3. That within two years last past, respondents have sold at
wholesale in commerce as aforesaid, fountain pens at prices ranging
from $16.50 per gross to $6.00 per dozen, said pens being packed in
individual boxes or containers, on which boxes or containers is
stamped or marked "Price $3.00." Respondents have also within
the two years last past, sold at wholesale, in commerce as aforesaid,
fountain pens, and individual boxes or containers made to contain
said fountain pens, said boxes or containers being stamped or marked
" Price $3 .00 ."
PAR. 4. That such resale prices are not bona fide but placed on such
boxes for the purpose of enabling the retail dealer to represent to the
ultimate consumer that such pens are of high grade and reasonably
worth the false and fictitious price marked on such boxes.
1:)AR. 5. That respondents sell said fountain pens, either packed in
individual boxes or containers, or in bulk, and sell or furnish at the
same time said boxes or containers, in either case being stamped or
marked with a fictitious or exaggerated price as aforesaid, to dealers
who pack said pens in said individual boxes or containers, if necessary, and resell them to the public at prices many times in excess of
the cost prices of s:.tid pens.
PAn. 6. That the sale by responaents to dealers of cheap fountain
pens, packed in individual boxes or containers, stamped or marked
with a fictitious or exaggerated price as aforesaid, or the sale of said
fountain pens, and at the same time selling or supplying individual
boxes or containers for said pens, said boxes or containers being
stamped or marked with a fictitious or exaggerated price as aforesaid, is calculated to, and does, enable dealers in said pens to defraud
the purchasing public by obtaining for such pens prices greatly in
excess of the cost price of said pens; that said pens are sold by some
dealers at prices below those indicated on the boxes or containers, and
the prices so indicated mislead and deceive the purchasing public into
believing that a higher grade of pen is being sold at a reduced price;
and ~hat thus respondents encourage, aid and abet said dealers in misleadmg or deceiving the public as to the real value of said pens.
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PAR. 7. That the effect of such printing or stamping of fictitious or
exaggerated prices on indi"ridual boxes or containers in which fountain pens are packed for sale to the public, as aforesaid, has been and
is to mislead purchasers and the general public into the belief that
the retail price of said fountain pens is the price stamped on the
box or container.
PAR. 8. That within two years last past, respondents have offered
for sale and sold at wholesale, in commerce as aforesaid, certain
fountain pens, in which pens are inserted pen points stamped or
marked "14K Gold Plated", said pen points being inserted in the
holders in such a way that the words " Gold Plated" were hidden,
leaving the symbol "14K" visible; that the symbol "14K" has
acquired a meaning in the public mind which indicates that pen
points upon which this symbol appears are made of 14 karat gold;
that the sale of fountain pens by respondents in which are inserted
pen points bearing the words "14 K Gold Plated," with the words
" Gold Plated" hidden by the barrel of the fountain pen, is calculated to, and does, create the false impression in the minds of the
purchasing public that such points are made of 14 karat gold, and
enables the dealers to whom respondents sell such fountain pens to
mislead and defraud the purchasing public.
CONCLUSION,

The practices of said respondent, under the conditions and circumstances described in the foregoing findings, are unfair methods of
competition in interstate commerce and constitute a violation of the
Act of Congress, approved September 26, 1014, entitled "An Act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes."
ORDER TO CEASE AND DESIST,

This proceeding having been heard by the Federal Trade Commission upon the complaint and the amended complaint of the Commission, and agreed statement of facts filed herein, and the Commission having made its findings as to the facts and its conclusion that
the respondent has violated the provisions of an Act of Congress
approved September 26, 1914, entitled" An Act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes,"
It is now ordered, That the respondents, Meyer Levin, Morris L.
Levin, Isaac P. Levin and Max Le"rin, partners, styling themselves
Levin Brothers, their agents representatives, servants and employees,
do cease and desist from directly or indirectly:
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(1) Stamping, printing or otherwise marking on boxes or containers in which fountain pens are sold or intended to be sold, a
fictitious, exaggerated or misleading price, known to be in excess of
the price at which such pens are intended to be and usually are sold
at retail.
(2) Selling or supplying their customers with individual boxes or
containers made to contain fountain pens, on which said boxes or
containers is stamped, printed or otherwise marked a fictitious, exaggerated or misleading price, known to be in excess of the price at
which such pens are intended to be and usually are sold at retail.
(3) Selling or disposing of fountain pens in which are inserted
gold-plated pen points upon which pen points are stamped or otherwise marked, the words "14K Gold Plated," the arrangement of
these words being such that the words " Gold Plated " are obscured
by the barrel or holder of the pen, leaving the symbol" 14K" visible.
And it is further ordered, That said respondents shall within
thirty (30) days from the date of service of this order, file with the
Commission a report, setting forth in detail the manner and form
in which they have complied with the order of the Commission
herein set forth.
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FEDERAL TRADE COMMISSION
v.
JAMES KELLEY.
COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION 5
OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914.

Docket 67{}-January 7, 1922.
SYLLABUS,

Where an individual engaged in the sale of chenp fountain pens and of individual containers therefor, bearing the legends, " Price $1.00 ", " Price
$1.50" or "Price $3.00 ", which were fictitious and exaggerated prices,
sold the same to peddlers, street fakers and other dealers who packed them
In said containers and resold them to the public at prices many times in
excess of their cost and often at the prices so indicated, knowing that
said peddlers, etc., intended so to do ; with the etrect of misleading purchasers and the general publlc into believing the prices so indicated to be
the usual retail prices, and of enabllng, encouraging and aiding said
peddlers etc. to mislead the public as to the real value of said pens:
Held, That such ruislabellng, or misrepresentation of price, under the circumstances set forth, constituted an unfair method of competition.

AMENDED COMPLAINT.
The Federal Trade Commission, having reason to believe from a.
preliminary investigation made by it that James Kelley has been
and is using unfair methods of competition in violation of the provisions of Section 5 of an Act of Congress approved September
26, 1914, entitled," An Act to create a Federal Trade Commission, to
define its powers and duties, and for other purposes," and it appearing that a proceeding by it in respect thereof would be to the interest
of the public, issues this amended complaint, stating its charges in
that respect on information nnd belief as follows:
P ARAORAPII 1. That respondent is engaged in the business of selling various specialties including fountain pens at wholesale, with
principal plnce of business at New York, N. Y., and causes pens sold
by him to be transported to the purchasers thereof, from the State
of New York, through and into various other Stntes of the United
States, and carries on such business in direct, active competition with
other persons, partnerships and corporations similarly engaged.
PAR. 2. That respondent in the course of his business, as described
in Paragraph 1 hereof, sells at wholesale fountain pens, which pens
he packs singly in containers or said pens are sold in bulk and the
purchasers thereof are furnished containers which are suitable for
use by such purchasers for enclosing such pens therein, when offered
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for sale at retail, and such containers are furnished by respondent for
that purpose, and upon such containers respondent conspicuously
prints what purports to be proposed resale prices, but which prices
are false, fictitious and misleading in that such prices are greatly in
excess of the prices at which respondent and his vendees contemplate
that said pens will be resold, and are greatly in excess of the actual
prices at which such pens sell in the usual course of retail trade; and
such pens are sold by respondent, either in bulk or packed in containers marked as aforesaid, with full knowledge that such marks are
to be used for the purpose of misleading and deceiving the purchasing public and inducing them to purchase said pens, when offered for
sale at prices substantially below those printed on said containers,
upon the mistaken belief that said pens are being sold at a greatly
reduced price; that among pens so sold by respondent, at prices ranging from 8¢ to 18¢ each, are pens placed in containers upon which •
the respondent prints "Price $1.00," "Price $1.50," and "Price $3.00,"
or when said pens are sold in bulk the purchasers are furnished containers for use in the sale of said pens at retail, as aforesaid, and
such containers have said price marks printed thereon; that in selling the pens, as aforesaid, respondent comes in direct competition
with manufacturers of pens and other dealers in pens, who do not
enclose pens sold by them in containers upon which are printed false,
fictitious and misleading price marks, or furnish such containers for
use in the sale of said pens at retail; that respondent by the means
aforesaid, aids, abets, and assists his customers to whom he sells pens,
iD. using unfair methods of competition against others similarly engaged, but who do not sell their pens in containers upon which are
printed false, fictitious and misleading price marks.
PAR. 3. That by reason of the facts recited, the respondent has
been using an unfair method of competition in commerce within the
intent and meaning of Section 5 of an Act of Congress, entitled, "An
Act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes," approved September 26, 1914.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress approved September 26; 1914, the Federal Trade Commission issued and served a
complaint and an amended complaint upon the respondent, James
~elley, charging him with the use of unfair methods of competition
m commerce in violation of the provisions of said Act.
R~spondent having entered his appearance and filed his answer
herem, admitting that certain of the methods and things alleged in
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said complaint are true in the manner and form therein set forth,
and having made, executed and filed an agreed statement of facts in
which it is stipulated and agreed by the respondent that the Federal
Trade Commission shall take such agreed statement of facts as the
facts in this case and in lieu of testimony, and proceed forthwith with
such agreed statement of facts to make its findings as to the facts
and such order as it may deem proper to enter therein, without the
introduction of testimony or the presentation of argument in support of same, and the Federal Trade Commission being now fully
advised in the premises makes this its findings as to the facts and
conclusion.
FINDINGS AS TO THE FACTS.

P ARAGRAPII 1. That the respondent, James Kelley, is now and at
• all times hereinafter mentioned has been engaged in the business of
selling fountain pens and boxes made to contain fountain pens
throughout the various States of the United States, in direct competition with other persons, firms, and corporations similarly engaged.
PAn. 2. That in the conduct of his business aforesaid, respondent
sells and transports fountain pens and boxes made to contain fountain pens to customers in different States of the United States, causing the same to pass through and into various States of the United
States, and there is and has been at all times hereinafter mentioned
a constant current of trade and commerce of such fountain pens and
boxes to contain such fountain pens between and among the different
States of the United States.
PAn. 3. That within two years last past, respond.ent has sold at
wholesale, in commerce as aforesaid, low-priced fountain pens at
prices ranging from $12.50 to $25.00 per gross, and has supplied with
or sold to purchasers of said fountain pens, boxes or containers for
said low-priced fountain pens, on which boxes or containers were
stamped or branded " Price $1.00" or "Price $1.50" or "Price $3.00."
PAn. 4. That such resale prices are not bona fide but placed on such
boxes for the purpose of enabling the retail dealer to represent to the
ultimate consumer that such pens are of high grade and reasonably
worth the false and fictitious prices marked on such boxes.
PAR. 5. That respondent sells said pens to peddlers, street fakers
and other dealers, and that said purchasers pack the pens in said
boxes or containers and resell them to the public at prices many times
in excess of the cost price, and often at the same price stamped or
branded on said boxes furnished to said peddlers, street fakers and
Qther. dealers by respondent, as aforesaid.
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PAR. 6. That the effect of such branding or stamping of fictitious
or exaggerated prices on the boxes or containers supplied or sold by
respondent, in which fountain pens are sold to the public as aforesaid,
has been and is to mislead purchasers and the general public into the
belief that the retail price of said fountain pens is the price stamped
on the box or container.
PAR. 7. That respondent at the time of selling said low-priced
fountain pens, and selling or furnishing the said boxes or containers,
stamped or branded with fictitious prices as aforesaid, knew that said
peddlers, street fakers, and other dealers intended to pack said pens
in the boxes so sold or furnished by respondent at the time of sale
and resell them to the public at the prices stamped or branded on the
boxes, or at other prices many times in excess of the cost price of said
pens, as aforesaid, and respondent thereby encourages, aids and
abets such peddlers, street fakers, and other dealers in misleading the
public as to the real value of said pens.

CONCLUSION,

The practices of the said respondent, under the conditions and
circumstances described in the foregoing findings, are unfair methods
of competition in interstate commerce and constitute a violation of
the Act of Congress approved September 26, 1914, entitled" An Act
to create a Federal Trade Commission, to define its powers and duties,
and for other purposes."
ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commission upon the complaint and the amended complaint of the Commission and agreed statement of facts filed herein, and the Commission
having made its findings as to the facts and its conclusion that the
respondent has violated the provisions of an Act of Congress approved September 26, 1914, entitled "An Act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes,"
It is now ordered, That the respondent, James Kelley, his agents,
r~pr~sentatives, servants, and employees, do cease and desist from
directly or indirectly:
. 1. s.tamping, printing, or otherwise marking on boxes or containers
m WhiCh fountain pens are sold or intended to be sold, a fictitious~
exagg.erated or misleading price, known to be in excess of the price
at which such pens are intended to be and usually are sold at retail.
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2. Selling or supplying his customers with individual boxes or containers, made to contain fountain pens, on which said boxes or containers is stamped, printed, or otherwise marked, a fictitious, exaggerated or misleading price, known to be in excess of the price at
which such pens are intended to be and usually are sold at retail.
It ia further ordered, That said respondent, James Kelley, shall
within thirty (30) days from the date of service of this order, file
with the Commission a report, setting forth in detail the manner and
form in which he has complied with the order of the Commission
herein set forth.
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FEDERAL 'l'R.ADE COMMISSION
v.
EVERETT JONES, TRADING UNDER THE NAME AND
STYLE OF STANDARD PEN CO.
COMPLAINT IN THE :M:ATTER OF THE ALLEGED VIOLATION OF SECTION li OF
AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914,

Docket 671-January 7, 1922.
SYLLABUS,

Where an individual engaged in the sale of cheap fountain pens, and of cir·
culars to accompany the same, to window workers, street fakers and other
dealers, whose practice it was to spend a day in a place, circularizing the
same prior thereto with such matter,
(a) Sold to said purchasers circulars containing the statement that the regular price of such pens was $1.50 and $2.00, but that they would be sold
for one day only at prices of 49 cents, 69 cents or 79 cents, the fact being
that suc11 alleged "regular prices" were fictitious and exaggerated prices,
and that the aileged reduced prices were the customary prices of said pens;
With the effect of misleading the purchasing public into believing that said pens
were actually worth such "regular prices,u and that it was obtaining
higher grade pens at reduced prices, and of enabling, encouraging and
aiding dealers thereby to defraud and mislead purchasers as to the real
value of said pens ;
(b) Sold such pens accompanied by a pretended guarantee to the effect that
if the same failed to glve good service he would, within a year, supply a
new pen upon receipt of the old, and 25 cents for "wrapping and mailing,"
an amount which yielded him a substantial profit on some of the pens so
sold by him ; and
(c) Sold pens with the pen points marked with the words "14 K GOLD
PLATED," the arrangement being such that the barrel of the pen obscured the word "plated," leaving visible the words "14 K GOLD";
With the effect of misleading the purchasing public into believing such pen
points to be made of 14 karat gold, and of encouraging and aiding thereby in the misleading and deception of the public by the dealer:
Held, That such practices, under the circumstances set forth, constituted unfair
methods of competition.

AMENDED COMPLAINT.
T~e .Federal Trade Commission, having reason to believe from a
prelmunary investigation made by it that Everett Jones, trading
un~~r the nan;te and style of Standard Pen Company, at Evansville,
In. lana, hereinafter referred to as respondent, has been using unfair met~~ds of competition in interstate commerce, in violation of
the provisions of Section 5 of an Act of Congress approved Sep~.
tember 26, 1914, entitled, "An Act to create a Federal Trade Commis-.'
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sion, to define its powers and dutie~, and for other purposes," and it
appearing that a proceeding by it in respect thereof would be to the
interest of the public, issues this amended complaint, stating its
charges in that respect on information and belief as follows:
PARAGRAPH 1. That the respondent carries on business at Evansville, Indiana, under the name and style of Standard Pen Company
and is engaged in the business of selling fountain pens and <:ertain
advertising matter in the form of circulars, which accompany said
fountain pens, and causes same to be transported to the purchasers
thereof from the State of Indiana, through and into various other
States of the United States~ and carries on such business in direct,
active competition with other persons, firms and corporations similarly engaged.
PAR. 2. That respondent in the course of his business as described
in Paragraph 1 hereof, sells low grade fountain pens at prices ranging from 10¢ to 27¢ each, wholesale, and also sells to the purchasers
of such pens, circulars, at the rate of one dollar per thousand, which
circulars contain certain printed matter which purports to describe
the pens so sold; that in such printed matter are certain false and
misleading statements, among which are statements to the effect
that such pens will be sold for one day only at a greatly reduced
price of 49¢; that the regular prices for such pens were $1.50 and
$2.00 each ; that the so-called regular prices mentioned in said circulars are greatly in excess of the prices at which respondent and
his vendees contemplate that such pens will be resold and all greatly
in -excess of the actual prices at which such pens sell in the usual
course of retail trade; that such pens are sold by respondent accompanied by the circulars as aforesaid, with full knowledge that the
prices mentioned in said circulars, as the regular prices, are to be
used by his vendees for the purpose of misleading and deceiving
the purchasing public by inducing them to purchase said pens, when
offered for sale at prices substantially below the so-called regular
prices mentioned in said circulars, upon the mistaken belief that
said pens are being sold at a greatly reduced price; that in selling
said pens accompanied by circulars as aforesaid, respondent comes
in direct competition with manufacturers of pens and other dealers
in pens who do not use in connection therewith circulars or other
means of announcing false, fictitious and misleading prices for pens
sold by them; that respondent by the means aforesaid aids, abets
and assists his customers to whom he sells pens and circu.lars, as
aforesaid, in using unfair methods of competition against others
similarly engaged, but who do not make use of circulars or other
means of announcing false and misleading prices.
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PAR. 3. That the circulars sold by respondent as described in paragraph 2 hereof, contain the further false and misleading statement
that the pens sold by respondent are guaranteed for five years,
whereas the only guaranty given by respondent is to the effect that if
pens sold by him should not give service, that respondent will within
one year, give to the purchaser a new pen upon receipt of the old pen
and 25¢ to pay for wrapping and mailing.
PAR. 4. That as a further means of aiding and abetting his customers to misl~ad and deceive the purchasing public in the resale of
pens so sold by respondent, respondent caused certain of said pens
to be fitted with pen points stamped" 14 K. Rolled Plate," with the
word "plate" so near the end of the pen point that it became invisible
when the pen point was inserted in the holder, whereby the purchasing public was misled and deceived and induced thereby to buy such
pens upon the mistaken belief that such pens were fitted with points
made of 14 K. gold.
PAR. 5. That by reason of the facts set out in the foregoing paragraphs of this amended complaint, the respondent has been guilty of
unfair methods of competition in commerce as defined and prohibited
by section 5 of an Act of Congress approved September 26, 1914, entitled, "An Act to create a Federal Trade Commission, to define its
powers and duties, and for other purposes."
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress approved September 26, 1914, the Federal Trade Commission issued and served
a complaint and an amended complaint upon the respondent, Everett
Jones, trading under the name and styl& of Standard Pen Co.,
charging him with the use of unfair methods of competition in
commerce in violation of the provisions of said Act.
R~spondent having entered his appearance and filed his answer
he;em, admitting that certain of the methods and things alleged in
sa1d complaint are true in the manner and form therein set forth,
~nd having made, executed and filed an agreed statement of facts
In which it is stipulated and agreed by the respondent that the Federal Trade Commission shall take such agreed statement of facts as
t~e ~acts in this case and in lieu of testimony, and proceed forthwith
;tth such agreed statement of· facts to make its findings as to the
acts an~ such order as it may deem proper to enter therein, with. .
?ut the mtroduction of testimony or the presentation of argument
m suppor_t of same, and the Federal Trade Commission being now
fully adviSed in the premises makes this its findings as to the facts
and conclusion.
·
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FINDINGS AS TO THE FACTS.
PARAGRAPH 1. That the respondent, Everett Jones, trading under
the name and style of the Standard Pen Company, with principal
place of business at the City of Evansville, State of Indiana, is now
and at all times hereinafter mentioned has been engaged in the business of selling fountain pens and advertising matter, in the form of
circulars, which accompany such fountain pens, throughout the
various States of the United States, in direct competition with other
persons, partnerships and corporations similarly engaged.
PAR. 2. That in the conduct of his business as aforesaid, respondent sells and transports fountain pens and advertising matter in
the form of circulars, which accompany such fountain pens, to customers in different States of the United States, causing the same to
pass from the State of Indiana through and into various other States
of the United States, and there is and has been at all times hereinafter mentioned a constant current of trade and commerce of such
fountain pens and advertising circulars, which accompany said
fountain pens, between and among the different States of the United
States.
PAR. 3. That within one year last past, respondent, in the conduct
of its business has sold, at wholesale in commerce as aforesaid, lowgrade fountain pens at prices ranging from $15. to $38. per gross,
and at the same time has sold to purchasers of said pens advertising
circulars at the rate of $1. per thousand, which circulars contain certain printed matter which purports to describe the fountain pens
so sold.
PAR. 4. That said circulars sold by respondent to purchasers of
fountain pens, as aforesaid, contain certain false and misleading
statements, among which are statements to the effect that the regular
price of said fountain pens are $1.50 and $2.00, but that they will be
sold for one day only at the special prices of forty-nine cents, sixtynine cents, or seventy-nine cents.
PAR. 5. That such resale prices are not bona fide but placed on such
circulars for the purpose of enabling the retail dealer to represent
to the ultimate consumer that such pens are of high grade and reasonably worth the false and fictitious price marked or printed on such
circulars.
PAR. 6. That the fountain pens sold by respondent, as aforesaid,
are purported to be guaranteed by him for one year. The only guarantee given on said pens was that if said pens failed to give good
service, the respondent would within one year give the purchaser a
new pen upon receipt of the old pen and twenty-five cents to pay for
wrapping and mailing; that said payment of twenty-five cents by the
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purchaser yields respondent a substantial profit on some pens sold
by him under this guarantee,
PAn. 7. That respondent sells said fountain pens at the prices aforesaid and at the same time sells said circulars to window-workers,
street fakers, and other dealers, who arrange with a drug store or
other store for the use of its window for one day, and who then
scatter said circulars bearing descriptive matter, as above mentioned
in Paragraph 4, throughout the town advising prospective purchasers
that said $1.50 and $2.00. fountain pens will be sold for one day only
at prices of forty-nine cents, sixty-nine cents, or seventy-nine cents;
that said window-workers, street fakers, and other dealers never remain more than one day in a town, but if they did they would still
sell said fountain pens at the same prices the next day.
PAR. 8. That the sale by respondent of low-grade fountain pens,
and at the same time the supplying of advertising circulars to purch~sers of said pens, which circulars falsely represent the value of
said pens to be $1.50 and $2.00, as set forth in Paragraph 5 above,
enables dealers in said pens to defraud the purchasing public by misleading or deceiving purchasers of said pens as to the value of the
pens by creating the false impression in the minds of said purchasers
that such pens are actually worth $1.50 and $2.00 and that such purchasers are obtaining higher grade fountain pens at reduced prices,
and that thus respondent encourages, aids and abets said dealers in
misleading and deceiving the public as to the real value of said pens.
PAR, 9. That within one year last past respondent has sold at wholesale, in commerce as aforesaid, fountain pens ·at prices ranging from
$15.00 to $38.00 per gross, in which fountain pens are inserted pen
points stamped or marked "l4K Gold Plated," the words of this
stamp being so arranged that the word "plated" occurs near the heel
?f the pen point and is obscured by the barrel or holder of the pen
mto which it is inserted, leaving the words "14K Gold." visible.
T?at the words" 14K Gold" have acquired a meaning in the public
mmd which indicates that pen points upon which these words appear
are II_Jade of 14 karat gold; that the sale by respondent of fountain
p~ns m which are inserted pens bearing the words" 14K Gold Plated,"
With the word "plated" hidden by the barrel of the fountain pen,
does create a false impression in the minds of the purchasing public
that such pen points are made of 14 karat gold, and enables the dealer
to. whom respondent sells such fountain pens, equipped with pen
pom~s, stamped as aforesaid, to mislead and defraud the purchasing
pub~Ic; ~nd that thus respondent encourages, aids and abets said deal·
ers m m1sleading and deceiving the public as to the said pen points.
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CONCLUSION.

The practices of the said respondent, under the conditions and
circumstances described in the foregoing findings, are unfair methods
of competition in interstate commerce, and constitute a violation of
the Act of Congress, approved September 26, 1914, entitled "An Act
to create a Federal Trade Commission, to define its powers and
duties, and for other purposes."
ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commission upon the complaint and the amended complaint of the Commission and agreed statement of facts filed herein, and the Commission having made its findings as to the facts and its conclusion that
the respondent has violated the provisions of an Act of Congress
approved September 26, 1914, entitled "An Act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes,"
It is now ordered, That the respondent, Everett Jones, trading
under the name and style of Standard Pen Company, his agents,
representatives, servants and employees, do cease and desist from
·
directly or indirectly:
(1) Selling or otherwise supplying circulars or other advertising
matter with fountain pens sold by him, which said circulars or other
advertising matter contain fictitious, exaggerated or misleading
prices, descriptive of said pens and which prices are known to be in
excess of the prices at which said pens are intended to be and usually
are sold at retail.
(2) Selling or otherwise supplying circulars or other advertising
matter with fountain pens sold by him, which said circulars or other
advertising matter contain fictitious, exaggerated or misleading
prices, descriptive of said pens and contain statements that said pens
will be sold for one day only at a reduced price from said fictitious,
exaggerated or misleading prices.
(3) Selling or disposing of fountain pens in which are inserted
gold-plated pen points upon which pen-points are stamped or otherwise marked the words" 14K Gold Plate", the arrangement of these
words being such that the word "plate" is obscured by the barrel or
holder of the pen, while the words" 14K Gold" remain visible.
It is further ordered, That the said respondent, Everett Jones,
trading under the name and style of Standard Pen Company, shall
within sixty ( 60) days from the date of service of this order, file with
the Commission a report, setting forth in detail the manner and
form in which he has complied with the order of the Commission
herein set forth.
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FEDERAL TRADE COMMISSION

v.
KARL GUGGENHEIM, INC.
COMPLAINT IN THE 1\IATTER OF THE ALLEGED VIOLATION OF SECTION II
OF AN AOl' OF CONGRESS APPROVED SEPTEMBER 26, 1914.

Docket 672-January 7, 1922.
SYLLABus.
Where a corporation engaged In the sale to peddlers, street fakers and other
dealers of cheap fountain pens packed In individual containers bearing the
legend "Price $2.00" which was a fictitious and exaggerated price,
(a) Sold said pens so packed to said peddlers, etc., who resold them to the
public at prices many times in excess of their cost, and often at the price
indicated, with the representation that they were reasonably worth said
price, knowing that said peddlers, etc., intended so to resell; with the
etrect of misleading purchasers and the general public into belleving said
prices to be the usual retail prices, and of aiding said peddlers, etc., to
mislead the public as to the real value of said pens;
(b) Sold pens with pen points, composed of a cheap substance in Imitation of
gold, marked "14 K ", with the etrect of aiding said peddlers, etc., to
deceive the public into believing they were buying a pen with pen point
made of 14 karat gold:
Held, That such mislabeling, or misrepresentation of price, and such misbranding, under the circumstances set forth, constituted unfair methods of competition.

AMENDED COMPLAINT.
The Federal Trade Commission, having reason to believe from a
preliminary investigation made by it, that Karl Guggenheim, Inc.,
hereinafter referred to as the respondent, has been and is using unfair
methods of competition in violation of the provisions of Section 5 of
an Act of Congress approved September 26, 1914, entitled" An Act
to create a Federal Trade Commission, to define its powers and duties,
and for purposes," and it appearing that a proceeding by it in respect thereof would be to the interest of the public, issues this
a~ended complaint, stating its charges in this respect on information and belie£ as follows:
P ARA.GRAPH 1. That the respondent is a corporation organized and
existing under the laws of the State of New York, with its principal
place of business in the City of New York, in said State.
~AR. ~· That respondent is engaged in the business of buying and
selhng, m wholesale quantities, fountain p(ms and other specialties,
and causes commodities sold by it to be transported to the purchasers thereof, from the State of New York, through and into other
States of the United States and carries on such business in direct,
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active competition with other persons, partnerships and corporationg
similarly engaged.
PAR. 3. That respondent in the course of its business, as described
in Paragraph 2 hereof, sells fountain pens which it packs singly in
containers upon which it conspicuously prints what purport to be
proposed resale prices, but which prices are false, .fictitious and misleading in that such prices are greatly in excess of the prices at which
respondent and its vendees contemplate that said pens will be resold,
and are greatly in excess of the actual prices at which such pens sell
in the usual course of retail trade; that such pens are sold by respondent, packed in the containers marked as aforesaid, with full
knowledge that such marks are to be used for the purpose of misleading and deceiving the purchasing public and inducing them to
purchase said pens, when offered for sale at prices substantially below
those printed on said containers, upon the mistaken belief that said
pens are being sold at a greatly reduced price; that among pens so
sold by respondent, at prices ranging from 7¢ to 25¢ each are pens
placed in containers upon which the respondent prints "Price $2.";
that in selling the pens in containers so marked, the respondent
comes in direct competition with manufacturers of pens and with
other dealers in pens who do not mark their product with such false,
fictitious and misleading price marks, and the said respondent by
the means aforesaid, aids, abets and assists its customers to whom
it sells pens in containers so marked, in using unfair methods of competition against others similarly engaged, but who do not sell pens in
containers marked with such false, fictitious and misleading price
marks.
PAR. 4. Respondent further, in the course of its said business, seils
fountain pens at approximately 10¢ each, in which pens are fitted pen
points which are stamped or labeled "14 Kt. Gold" but which pen
points are not made of 14 Kt. gold, and contain no genuine gold, but
are made of an inferior substance of small value; that by stamping
or labeling such pen points "14 Kt. Gold" respondent aids, abets
and assists its customers to whom it sells such pens, to mislead and
deceive the public by inducing them to purchase such pens upon the
mistaken belief that such pens are fitted with points made of 14 Kt.
gold.
PAR. 5. That by reason of the facts set out in the foregoing paragraphs of this complaint, the respondent has been guilty of unfair
methods of competition in commerce as defined and prohibited in
Section 5 of an Act of Congress approved September 26, 1914, entitled, "An Act to create a Federal Trade Commission, to define its
powers and duties, and for other purposes."
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REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress approved September 26, 1914, the Federal Trade Commission issued and served
a complaint and an amended complaint upon the respondent, Karl
Guggenheim, Inc., charging it with the use of unfair methods of
competition in commerce, in violation of the provisions of said Act.
Respondent having entered its appearance and filed its answer
herein, and having made, executed and filed an agreed statement of
facts in which it is stipulated and agreed by respondent that the
Federal Trade Commission shall take such agreed statement of facts
as the facts in this case and in lieu of testimony, and proceed forthwith upon such agreed statement of facts to make its findings as to
the facts and such order as it may deem proper to enter thereon,
without the introduction of testimony or the presentation of argument in support of same, and the Federal Trade Commission being
now fully advised in the premises, makes this its findings as to the
facts and conclusions :
FINDINGS AS TO THE FACTS.

PARAGRAPH 1. That the respondent, Karl Guggenheim, Inc., is a
corporation organized and existing under the laws of the State of
New York, having its principal office and place of business at 17
East 17th Street, in the City of New York in said State, and is now
and at all times hereinafter mentioned, has been engaged in the
business of selling fountain pens, packed in boxes made to contain
the same, throughout the various States of the United States in
direct competition with other persons, firms nnd corporations similarly engaged.
PAR. 2. That in the conduct of its business aforesaid, respondent
sells and causes to be transported fountain pens, packed in boxes as
~foresaid, to customers in different States of the United States, caus:
mg the same to pass through and into various States of the United
States, and there is and has been at all times hereinafter mentioned
a constant current of trade and commerce in such fountain pens,
pac~red as aforesaid, between and among the different States of the
Un1ted States.
pAR. 3. That within two years last past, the respondent has sold
at wholesale, in commerce, as aforesaid, throughout the United
States, cheap grades of fountain pens, at prices ranging from $10
to.$36 per gross, said pens being packed in individual boxes or con~;~~~~~ on which boxes or containers is stamped or marke~ ';Price
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PAR. 4. That such resale prices are not bona .fide but placed on such
boxes for the purpose of enabling the retail dealer to represent to
the ultimate consumer that such pens are of high grade and reasonably worth the false and fictitious price marked on such boxes
PAR, 5. That respondent sells said fountain pens, packed in boxes
or containers marked as aforesaid, to peddlers, street fakers and
other dealers, who resell them to the public at prices may times in
excess of the cost price, and often at the same price stamped or
marked on said boxes or containers, with the representation that such
pens are reasonably worth the price so marked or stamped on said
boxes or containers.
PAR. 6. That the effect of such printmg or stamping of fictitious or
exaggerated prices on individual boxes or containers in which
fountain pens are packed for sale to the public, as aforesaid, has been
and is to mislead purchasers, and the general public into the belief
that the retail price of said fountain pens is the price stamped on
the box or container.
PAn. 7. That respondent at the time of selling said cheap grades
of fountain pens, packed in boxes or containers stamped or marked
with a fictitious price as aforesaid, knew that said peddlers, street
fakers and other dealers, intended to resell said pens, packed as
aforesaid, to the public at the price stamped or marked on the boxes,
or at other prices many times in excess of the cost price of said pens,
as aforesaid, and respondent thereby encourages, aids and ab~ts such
peddlers, street fakers and other dealers in misleading the public as
to the real value of said pens.
PAR. 8. That within two years last past respondent has sold at
wholesale, in commerce as aforesaid, to peddlers, street fakers and
other dealers, a che·ap fountain pen at $1.25 per dozen, in which is
inserted a pen point marked "14K "; that the symbol "14K." has
acquired a meaning in the public mind which indicates that pen
points upon which this symbol appears are made of 14 karat gold;
that the pen points inserted in the fountain pens sold by respondent
as aforesaid are not made of gold, but are in fact made in imitation
of gold of some cheap substance of very small value, and that by
selling fountain pens containing pen points stamped or marked as
aforesaid, respondent aids and abets said peddlers, street fakers and
other dealers, to deceive the public into the belief that they are buying
a fountain pen containing a pen point made of 14 karat gold.
OONOLUSION.

The practices of the said respondent, under the conditions and circumstances described in the foregoing findings, are unfair methods of
competition in interstate commerce and constitute a violation of the.
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Act of Congress, approved September 26, 1914, entitled" An Act to
create a Federal Trade Commission, to define its powerrs and duties,
and for other purposes."
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint and the amended complaint of the Commission, and agreed statement of facts filed herein, and the Commission having made its findings as to the facts and its conclusion
that the respondent has violated the provisions of an Act of Congress approved September 26, 1914, entitled "An Act to create a
Federal Trade Commission, to define its powers and duties, and for
other purposes,"
It is now ordered, That the respondent, Karl GuggenheiiD, Inc.,
i~s agents, representatives, servants and employees, do cease and deSist from directly or indirectly:
(1) Stamping, printing or otherwise marking on boxes or containers in which fountain pens are sold or intended to be sold, a
fictitious, exaggerated or misleading price, known to be in excess of
the price at which such pens are intended to be and usually are
sold at retail.
(2) Selling or supplying its customers with individual boxes or
containers made to contain fountain pens, or selling fountain pens
packed in individual boxes or containers, on which said boxes or
containers is stamped, printed or otherwise marked a fictitious, exaggerated or misleading price, known to be in excess of the price
at which such pens are intended to be and usually are sold at retail.
(3) Selling or disposing of fountain pens in which are inserted
pen points, upon which pen points are stamped or otherwise marked
the symbol "14K ", when said pen points are not made of 14 karat
gold.
.A~ it is further ordered, That said Karl Guggenheim, Inc., shall
w~thin thirty {30) days from the date of service of this order, file
With the Commission a report, setting forth in detail the manner
and form in which it has complied with the order of the Commission
herein set forth.

204

FEDERAL TRADE COMMISSION' DECISION'S.
Complaint.

4F.T.C.

FEDERAL TRADE COMMISSION

v.
ED. HAHN AND E. G. HAHN, A COPARTNERSHIP, DOING
BUSINESS UNDER THE NAME OF ED. HAHN.
COMPLAINT IN THE MATl'ER OF THE ALLEGED VIOLATION OF SECTION IS OF
AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914,

Docket 673-January 7, 1922.
SYLLABUS,

Where a firm engaged In the sale of cheap fountain pens an1 of Individual containers therefor bearing the legend "SELF-FILLING Standard Fountain Pen
$1.50," which was a fictitious and exaggerated price, sold the same to canvassers, peddlers, fair workers, street fakers and other dealers who packed
them in said containers and resold them to the public at prices many times
in excess of their cost, and often at the price so Indicated, knowing that said
Individual canvassers, etc., Intended so to do; with the result of misleading
purchasers and the general public into believing such price to be the usual
retail price and of enabling, encouraging and alding said individual canvassers, etc., to mislead the public as to said pens' real value, and, by selling at less than the figure indicated, to mislead and deceive purchasers into
believing that a higher grade of pen was being sold at a reduced price:
Held, That such mislabeling, or misrepresentation of price, under the circumstances set forth, constituted an unfair method of competition.

AMENDED COMPLAINT.
The Federal Trade Commission, having reason to believe from
a preliminary investigation made by it, that Ed. Hahn and E. G.
Hahn, partners, trading under the name and style of Ed. Hahn,
hereinafter referred to as respondents, have been and are using
unfair methods of competition in interstate commerce in violation of
the provisions of Section 5 of an Act of Congress approved September 26, 1914, entitled, "An Act to create a Federal Trade Commission,
to define its powers and duties, and for other purposes," and it appearing that a proceeding by it in respect thereof would be to the
interest of the public, issues this amended complaint, stating its
·charges in that respect on information and belief as follows:
P ARAGRAPII 1. That the respondents are partners and trade under
the name and style of Ed. Hahn and have their principal place of
business at Chicago, in the State of Illinois.
PAR. 2. The respondents are engaged in the business of selling
various specialties and novelties, including fountain pens, and cause
pens sold by them to be transported to the purchasers thereof, from
the State of Illinois, through and into other States of the United
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States, and carry on said business in direct, active competition with
other persons partnerships and corporations similarly engaged.
PAR. 3. That respondents in the course of their business as described in Paragraph Two hereof, sell, at wholesale, fountain pens,
which pens they pack singly in containers or said pens are sold in
bulk and the purchasers thereof are furnished containers which are
suitable for use by such purchasers for inclosing such pens therein
when offered for sale at retail, and such containers are furnished by
respondents for that purpose, and upon such containers respondents
conspicuously print what purport to be proposed resale prices, but
which prices are false, fictitious and misleading in that such prices
are greatly in excess of the prices at which respondents and their
vendees contemplate that such pens will be resold, and are greatly
in excess of the actual prices at which such pens sell in the usual
course of retail trade; and such pens are sold by respondent either in
bulk or packed in the containers marked as aforesaid, with full
knowledge that such marks are to be used for the purpose of misleading and deceiving the purchasing public, thereby inducing the
public to purchase said pens when offered for sale at prices substantially below those printed on said containers, upon the mistaken
belief that said pens are being sold at a greatly reduced price; that
among pens so sold by respondents, at prices ranging from 8 to 15
cents each, are pens placed in containers upon which respondents
print" Price $1.50," or when said pens are sold in bulk the purchasers
are furnished containers for use in the sale of said pens at retail, u.s
aforesaid, and such containers have said price marks printed thereon;
that in selling the pens, as aforesaid, respondents come in direct competition with other manufacturers of pens or other dealers in pens
who do not inclose same in containers upon which are printed false,
fictitious and misleading price marks or furnish such containers
for use in the sale of said pens at retail; that respondents by the
means aforesaid, aid, abet and assist their customers to whom they
~ll. pens, in using unfair methods of competition against others
smularly engaged, but who do not sell their pens in containers upon
which are printed false, fictitious and misleading price marks.
PAR. 4. That by reason of the facts recited, the respondents have
?e~n using an unfair method of competition in commerce within the
~~tent and meaning of Section 5 of an Act of Congress entitled,
An Act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes," approved September 26, 1914.
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REPORT, FINDINGS AS Tq THE FACTS, AND ORDER.
Pursuant to the provisions of' an Act of Congress approved September 26, 1914, the Federal Trade Commission issued and served
a complaint and an amended complaint upon the respondents, Ed.
Hahn and E. G. Hahn, a copartnership, doing business under the
name of Ed Hahn, charging them with the use of unfair methods
of competition in commerce, in violation of the provisions of said
Act.
The respondents neither filed an answer nor entered their appearance herein, but made, executed and filed an agreed statement
of facts in which it is stipulated and agreed by respondents that the
Federal Trade Commission shall take such agreed statement of facts
as the facts in this case and in lieu of testimony, and proceed forthwith upon such agreed statement of facts to make its findings as to
the facts and such order as it may deem proper to enter thereon,
without the introduction of testimony or the presentation of argument in support of same, and the Federal Trade Commission being
now fully advised in the premises, makes this its findings as to the
facts and conclusion:
FINDINGS AS TO THE FAOTS.
PARAGRAPH 1. That the respondents, Ed. Hahn and E. G. Hahn,
a copartnership doing business under the name of Ed. Hahn, with
their principal place of business located in the City of Chicago, State
of Illinois, are now and at all times hereinafter mentioned have been
engaged in the business of selling fountain pens, and boxes made to
contain fountain pens, throughout the various States of the United
States, in direct competition with other persons, firms and corporations similarly engaged.
PAR. 2. That in the conduct of their business aforesaid, respondents sell and transport fountain pens, and boxes made to contain
fountain pens, to customers in different States of the United States,
causing the same to pass from the State of Illinois, through and into
other States of the United States, and there is and has been at
all times hereinafter mentioned, a constant current of trade and commerce in such fountain pens, and boxes made to contain such fountain
pens, between and among the different States of the United States.
PAR. 3. That within two years last past, respondents have sold
to wholesalers, in commerce as aforesaid, throughout the United
States, low-priced fountain pens at prices ranging from $12.00 to
$21.00 per gross, and at the same time have supplied or sold to purchasers of said fountain pens, individual boxes or containers made
to contain said low-priced fountain pens, on which boxes or con-
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tainers is stamped or branded, " SELF FILLING Standard Fountain
Pen, $1.50."
pAR. 4. That such resale prices are not bona fide but placed on
such boxes for the purpose of enabling the retail dealer to represent
to the ultimate consumer that such pens are of high grade and reasonably worth the false and fictitious price marked on such boxes.
PAR. 5. That the respondents sell said low-priced fountain pens,
and said boxes or containers made to contain said pens, to individual canvassers, peddlers, fair workers, street fakers and other
dealers, and that said purchasers pack the fountain pens in said boxes
or containers and resell them to the public at prices many times in
excess of the cost price of said pens, and often at the same price
stamped or branded on said boxes furnished to said individual canvassers, peddlers, fair workers, street fakers or other dealers by
respondents, as aforesaid; that said pens are sold by some dealers
at prices below those indicated on the boxes or containers, and the
prices. so indicated mislead and deceive the purchasing public into
believing that a higher grade of pen is being sold at a reduced price.
PAn. 6. That the effect of printing or stamping of fictitious or exaggerated prices on boxes or containers supplied or sold by respondents, in which fountain pens are sold to the public as aforesaid, has
been and is to mislead purchasers and the general public into the
belief that the retail price of said fountain pens is the price stamped
or marked on the box or container.
PAR. 7. That respondents, at the time of selling said low-priced
fountain pens, and at the same time selling or furnishing said boxes
or containers, stamped or branded with a fictitious price as aforesaid, knew that said individual canvassers, peddlers, fair workers,
street fakers, and other dealers, intended to pack said pens in saicl
boxes so sold or furnished by respondents at the time of sale, and
resell them to the public at the prices stamped or branded on said
boxes or containers, or at other prices many times in excess of the
cost price of said pens, as aforesaid, and respondents thereby en··
courage, aid and abet such individual canvassers, peddlers, fair workers, street fakers and other dealers, in misleading the public as to the
real value of said fountain pens.
CONCLUSION .
. The practices of the said respondents, under the conditions and
Circumstances described in the foregoing findings, are unfair methods
of competition in interstate commerce, and constitute a violation of
the Act of Congress, approved September 26, 1914, entitled "An
Act to create a Federal Trade Commission to define its powers and
duties, and for other purposes."
'
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ORDER TO CEASE AND DESIST,

This proceeding, having been heard by the Federal Trade Commission, upon the complaint and the amended complaint of the Commission, and agreed statement of facts filed herein, and the Commission having made its findings as to the facts and its conclusion
that the respondents have violated the provisions of an Act of Congress approved September 26, 1914, entitled "An Act to create a
Federal Trade Commission, to define its powers and duties, and for
other purposes,"
It i8 now ordered, That the respondents, Ed. Hahn and E. G. Hahn,
a copartnership, doing business under the name of Ed. Hahn, their
agents, representatives, servants and employees, do cease and desist
from directly or indirectly:
(1) Stamping, printing or otherwise marking on boxes or containers in which fountain pens are sold or intended to be sold, a
fictitious, exaggerated or misleading price, known to be in excess of
the price at which such pens are intended to be and usually are sold
at retail.
(2) Selling or supplying their customers with individual boxes
or containers, made to contain fountain pens, or selling fountain
pens packed in individual boxes or containers, on which said boxes
or containers is stamped, printed or otherwise marked a fictitious,
exaggerated or misleading price, known to be in excess of the priee
at which such pens are intended to be and usually are sold at retail.
And it is further ordered, That said respondents, shall within
thirty {30) days from the date of service of this order, file with the
Commission a report, setting forth in detail the manner and form in
which they have complied with the order of the Commission herein
set forth.
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FEDERAL TRADE COMMISSION
v.
RUBY K. LEVY, TRADING UNDER THE NAME AND STYLE
OF BERNICE COAL CO., AND SIMON LEVY.
COMPLAINT IN THE MA'ITER OF THE ALLEGED VIOLATION OF SECTION G
OF AN ACT OF CONGRESS APPROVED SEPTE~IBER 2 6, 1914.

Docket 854-January 31, 1922.
SYU.ABus.
Where the operators of certain southwestern coal mines, the product of which
greatly resembled Pennsylvania anthracite, long marketed the same extensively as "Bernice Anthracite," under which name it had become widely
and favorably known to the trade and to the consuming public; and thereafter a middle western coal dealer, and her general manager, who neither
dealt in the genuine Bernice anthracite, nor owned nor operated coal
mines,
(a) Adopted and used the trade names Bernice Coal Co. and Guaranty Coal
Mining Co. in their business of selUng coal purchased in wholesale quantities from mine operators and other dealer!!; and
(b) Published and circulated booklets and other advertising matter wherein
was written and featured " Bernice Coal Company " and " Bernice Burns
Best," and wherein was set forth that they sold coal direct from their
" Bernice mines " ;
With the effect of embarrassing and injuring competitors and owners and operators of genuine Bernice anthracite mines, of confusing the trade and purchasing public, and of misleading the latter into purchasing of them as
and for genuine Bernice anthracite coal, coal mined elsewhere:
Held, That such misleading adoption and use of trade names, and such false
and misleading advertising, under the circumstances set forth, constituted
unfair methods of competition.

COMPLAINT.
The Federal Trade Commission, having reason to believe from
a preliminary investigation made by it that Ruby K. Levy, trading
under the name and style of Bernice Coal Co., and Simon Levy,
hereinafter referred to as respondents, have been and are using
unfair methods of competition in interstate commerce, in violation
of t~e provisions of Section 5 of an Act of Congress approved
September 26, 1914, entitled "An Act to create a Federal Trade
Commission, to define its powers and duties and for other pur~
poses," and it appearing that a proceeding by it in respect thereof
~ould be to the interest of the public, issues this complaint, stating
lts charges in that respect on information and belief, as follows.
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PARAGRAPH 1. That the respondent, Ruby K. Levy, carries on
business at Chicago, Illinois, under the name and style of Bernice
Coal Co., and is and has been engaged in the business of dealing
in coal, and employs as general manager of such business the respondent, Simon Levy, who is the husband of the respondent Ruby
K. Levy. That respondents, in the course of said business, purchase coal in wholesale quantities from the owners or operators of
mines and from dealers and scalpers in coal, and resell same, usually
in carload lots; direct to the consumers. Respondents also sell coal
in various communities in the several States, through local agents,
which branch of their said business is carried on under the trade
name of " Guaranty Coal ~fining Company "; that respondents
cause coal sold by them to be transported from the State or States
in which it is mined or purchased, to the purchasers thereof through
and into other States of the United States, and carry on said business in direct, active competition with other persons, partnerships
and corporations similarly engaged.
PAR, 2. That for a number of years before the adoption by the respondent, Ruby K. Levy, of the trade name, "Bernice Coal Company," there had been produced, and still is produced in Pope County,
State of Arkansas, a grade of coal which greatly resembles Pennsylvania Anthracite coal, and which has been and is designated and
known to the trade and consuming public as "Bernice Anthracite"
coal, and for a period of more than twenty-five years immediately
prior to the issuance of this complaint said coal has been marketed
by the operators of the mines from which such coal has been produced, under the said name "Bernice Anthracite," and by extensive
advertising and by other means, the operators of said mines have built
up and still enjoy an extensive trade in said coal, and have caused
such coal to become well and favorably known to the trade and consuming public in the State of Arkansas and States adjacent and
tributary thereto, and particularly in the States of Kansas, Missouri,
Nebraska, and Oklahoma.
PAR. 3. That respondents, in the course of their business as described in Paragraph 1 hereof, as a means of soliciting orders for
coal, make and have made use of office stationery, booklets, circulars,
circular letters and other forms of advertising matter which have been
given general circulation by respondents in various States of the
United States, including the States of Arkansas, Kansas, Missouri,
Nebraska, and Oklahoma, which advertising matter contained numerous false and deceptive statements concerning the quality of the coal
sold by respondents and their methods of carrying on business; that
in such advertising matter respondents also made use of the names
1
~ .B~rcice Coal Company," and have featured the expression'' Bernice

1
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Burns Best." That among such false and deceptive statements were
statements to the effect that respondents sold coal direct from their
"Bernice mines," and that purchasers of coal from respondents got
the highest possible quality of coal at a saving of about ·$2 per ton;
that no coal mined in the United States would give better results than
respondents' best Bernice sootless, hand-picked coal, which is a grade
of coal universally used and praised: ·whereas, respondents did not
?wn or operate any coal mines, but the coal sold by them is purchased
m the open market or from scalpers, and is obtained from various
sources and is of various grades and qualities; that the prices at
which respondents sell coal do not enable the purchasers of such coal
to save $2 per ton, or to save any amount of money; that the coal sold
b! respond.ents, which they describe as "Best Bernice Sootless, Handpicked Coal," is not universally used and praised, for there has been
~o uniformity in the product sold by respondents under that descript~on, and the coal sold by respondents possessed no distinctive qualities or merit.
PAR. 4. That the use by respondents of the advertising matter described in Paragraph 3 hereof, and by carrying on business under the
name and style of Bernice Coal Co., have caused confusion in the
trade and in the minds of the purchasing and consuming public, particularly in the States adjacent and tributary to the State of Arkansas, and respondents have been enabled thereby to pass off coal mined
in States other than the State of Arkansas as and for coal mined in
Pope County, Ark., at the mines described in Paragraph 2 hereof;
and the public in said States has been misled by respondents' said
practices, and thereby induced to purchase coal so sold by respondents, upon the mistaken belief that it was the product of said mines in
~ope County, Ark., and the operators of said mines have been inJUred, embarrassed and hindered by respondents' said practices in
th.e marketing of the product of said mines in States adjoining and
tributary to the State of 4-rkansas.
PAR. 5. That by reason of the facts recited, respondents are using
~n unfair method of competition in interstate commerce within the
mtent and meaning of Section 5 of an Act of Congress entitled, " An
Act to create a Federal Trade Commission, to define its powers and
duties and for other purposes," approved September 26, 1914.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress approved September 26, 1914, the Federal Trade Commission issued and served a complaint upon the respondents, Ruby K. Levy, trading under the name
and style of" Bernice Coal Company," and Simon Levy, charging
111213°-23-voL 4-15
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them with the use of unfair methods of competition in commerce in
violation of the provisions of said Act.
The respondents having entered their appearances by their respective attorneys and having filed their answers herein, and attorneys for
respondents thereafter having signed and filed a statement of facts
and being desirous that such statement of facts, subject to the approval of the Commission, should be taken by the Commission in lieu
of testimony herein and that the Commission might therewith proceed upon such statement of facts to make and enter its report stating
its findings as to the facts, and its order disposing of this proceeding
without the introduction of testimony in support of the same, and
attorneys for respondents having waived any and all rights they may
have to require the introduction of such testimony or to file briefs
or make oral argument in the above-entitled matter, and the Commission being fully advised in the premises, now makes its report and
findings as to the facts and conclusion.
FINDINGS AS TO THE FACTS.

PARAGRAPH 1. That the respondent, Ruby K. Levy, the [is a] sole
trader doing business under the name and style of Bernice Coal
Company, having her principal place of business located in the City
of Chicago, in the State of Illinois; that respondent, Simon Levy, is
the husband of respondent, Ruby K. Levy, and is the general manager
of said business conducted by Ruby K. Levy, under the name and
style of Bernice Coal Company; that respondents are now and for
more than two years prior to the filing of the complaint herein, have
been engaged in the business of purchasing coal in wholesale quantities from the operators of mines and from dealers in coal and selling said coal in carload lots direct to consumer~ thereof; that respondents also are now and for more than two years prior to the
filing of complaint herein have been engaged in the business of selling coal in various communities in the several States through their
local agents, which branch of respondents' said business is carried on
under .the trade name of " Guaranty Coal Mining Company"; that respondents caused all of said coal so sold by them to be transported from
the State or States in which it is mined or purchased to purchasers
thereof located throughout other different States of the United
States in direct competition with ·other ·persons, 'firms and corporations similarly engaged.
PAR. 2. That for a number of years before the adoption by the
respondent, Ruby K. Levy, of the trade name" Bernice Coal Company," there had been produced and still is produced in Pope County,
State of .Arkansas, a grade of coal which _great~y resembles Penn~yl-
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vania anthracite coal and which has become known to and designated
by the trade and consuming public as "Bernice Anthracite" coal;
that for a period of more than twenty-five years, prior to the issuance of the complaint herein said coal has been marketed by the
operators of mines from which such coal has been produced under the
said name " Bernice Anthracite "; that the operatprs of said mines do
now and for many years have enjoyed an extensive trade in said coal;
that said" Bernice Anthracite" coal has become well and favorably
known to the trade and consuming public in the State of Arkansas,
and various other different States of the United States.
PAR. 3. That respondents in the conduct of their business as aforesaid, for more than two years prior to the filing of the complaint
herein have caused to be published and circulated through various
States of the United States, booklets, circulars, letters and other
advertising matter wherein was written, printed and featured
"Bernice Coal Company " and " Bernice Burns Best," and wherein
Was printed and set forth that respondent sold coal direct from their
"Bernice Mines," whereas in truth and in fact respondents do not
now and have never owned or operated coal mines, and do not now
and have never sold or shipped coal direct from their own mines,
but sold and shipped coal purchased by them from mine operators
and in the open market.
PAR. 4. That the acts, practices, and representations of respondents in the manner and form mentioned and set ·forth in the foregoing paragraphs have embarrassed and injured competitors of r~
spondents and owners and operators of coal mines in Pope County,
Arkansas, in the conduct of their said businesses, and have caused
confusion in the coal trade and in the minds of the consuming public
throughout different States of the United States, and have resulted
in said consuming public purchasing from respondents coal other
than" Bernice Anthracite" Pope County, Arkansas, coal as and for
" Bernice Anthracite " coal mined in Pope County, Arkansas. That
respondents do not now and never have sold or shipped to the trade
or consuming public coal mined or coming from the " Bernice "
anthracite mines in Pope County, Arkansas.
CONCLUSION,

. That the practices of said respondents under the conditions and

c¥cumsta~ces described in the foregoing findings are unfair methods

0

h competition in interstate commerce and constitute a violation of
~ e act of Congress approved September 26, 1914, entitled, "An act
o ?reate a Federal Trade Commission, to define its powers and
d ubes, and for other purposes."

214

FEDERAL TRADE COMMISSION DECISIONS.

Order.

4F.T.C.

ORDER TO CEASE AND DESIST,

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of the
respeetive respondents, together with statement of facts filed by
respondents, and the Commission having made its findings as to the
facts, with its conclusion that the respondents have violated the provisions of the Act of Congress approved September 26, 1914, entitled
"An Act to create a Federal Trade Commisf:;ion, to define its powers
and duties and for other purposes,"
It is now ordered, That the respondents, Ruby K. Levy, trading
under the name and style of Bernice Coal Company, and Simon Levy,
and their agents, servants and employees, cease and desist, directly
or indirectly :1. From making use of, by advertising or otherwise, the words
"Bernice Coal Company," or the words" Bernice Burns Best," or the
word "Bernice " in any way whatsoever in connection with the sale,
offering for sale, or advertising of coal in commerce, unless said coal
sold or offered for sale by respondents comes from the Bernice mines
located in Pope County in the State of Arkansas.
2. From representing, by advertising or otherwise, that the coal
respondents sell comes direct from their own mines, unless at the
time of such representation the respondents own or operate mines
from which said coal is mined.
It is further ordered, That respondents shall within sixty (60)
days after service upon them of a copy of this order, file with the
Federal Trade Commission a report in writing, setting forth the
manner and form in which they have complied with the order to
cease and desist hereinbefore set forth.
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FEDERAL TRADE COMJ\IISSION
'V.

HENRY J. BRIEDE AND "\V. P. ROGOVSKY, PARTNERS,
DOING BUSINESS UNDER THE NAME AND STYLE OF
BRIEDE AND ROGOVSKY, AND THE NATIONAL TAILORING COMPANY.
COMPLAINT IN THE liATI'ER OF THE ALLEGED VIOLATION OF SECTION G OF
AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914.

Docket 839--February 15, 1022.
SYLLABus.
Where a firm engaged in the manufacture and sale of clothing direct to the
consumer, used the trade name "The Old ·woolen Mills Company," notWithstanding the fact that they neither owned, operated nor were interested in any woolen mllls; with the effect of misleading many of the purchasing PUblic into purehasing of them in the mistaken belief that in so
doing they were dealing with both cloth and clothing manufacturers and
thereby saving the middle man's profits, and of thereby injuring competitors:
Held, That such misleading use of trade name, under the circumstances set
forth, constituted an unfair method of competition.

COMPLAINT.
The Federal Trade Commission, having reason to believe £rom a
preliminary investigation made by it that Henry J. Briede and
·w. P. Rogovsky, partners, doing business under the name and style
?f Briede and Rogovsky, and the National Tailoring Company, hereInafter referred to as respondents, have been and are using unfair
n;tethods of competition in interstate commerce in violation of Secbon 5 of an Act of Congress approved September 26, 1914, entitled:
"An Act to create a Federal Trade Commission, to define its powers
and .duties, and for other purposes," and it appearing that a pro~eedmg by it in respect thereof would be to the interest of the public,
l~sues this complaint stating its charges in that respect on information and belief as follows:
PARAGRAPH 1. That the respondents, Henry J. Briede and "\V. P.
Rogovsky, constitute a partnership and carry on business under the
:~es of Briede and Rogovsky, Schwabe Brothers, The Old Woolen
. Ills Company and National Tailoring Company, with their prin~lpal place of business in the City of Chicago, State of Illinois, and
or ma~y years have been and are now engaged in manufacturing
~nd selhng, upon mail orders and through agents located in various
tates of the United States, clothing, and in causing the clothing
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so sold to be transported from the State o£ Illinois through and
into other States of the United States and the District of Columbia
to the purchasers thereof, and in the conduct of such business are
in direct and active competition with other copartnerships, corporations and individuals similarly engaged.
PAR. 2. That in the year 1917 respondents, Henry J. Briede and
W. P. Rogovsky, moved their business into a building fronting on
Jackson Boulevard in the City of Chicago, State of Illinois and in
the same block as the building occupied by the International Tailoring Company, a corporation organized under the laws of the State
of Illinois in the year 1896, with a capital stock of $100,000 and
engaged in the same business as respondents. That the International
Tailoring Company is one of the largest concerns engaged in said
business and has become well and widely known to the trade and
public, and for many years has used and still uses upon its catalogues, circulars, and advertising matter the slogan "Tailors to the
Trade" and "Personal Service." That in the year 1918, respondents, Henry J. Briede and ,V. P. Rogovsky, caused the National
Tailoring Company to be organized under the laws of the State of
Illinois with a capital stock of one thousand dollars, practically
all of which is owned by respondents, Henry J. Brieda and ,V, P.
Rogovsky, and since that time have conducted a large part of their
business as described in Paragraph One hereof under the name of
National Tailoring Company. That the advertisements, circulars,
and catalogues of the respondent, National Tailoring Company,
contain the slogans "Tailors to the Nat ion " and " National Service "
and very closely resemble those of the International Tailoring Company. That the International Tailoring Company, as a part of
its window dressing, painted a black stripe across its windows, and
respondents, Henry J. Briede and W. P. Rogovsky, have caused to
be painted across the windows of the building occupied by the
National Tailoring Company a similar black stripe. That this similarity in name, address, slogans, advertisements, and circulars is
calculated to, and actually does, cause much confusion in the trade
and among the purchasing public arid is calculated to, and actually
does, mislead and deceive many in the trade and among the purchasing public and induce them to purchase the goods of the respondents in the belief that they are purchasing the goods of the
International Tailoring Company.
PAR. 3. That respondents, Henry J. Briede and W. P. Rogovslry,
in the course of their business, as described in Paragraph One hereof,
sell clothing directly to the consumer under the trade name " The
Old 'Voolen Mills Company." That the respondents, Henry J.

NATIONAL TAILORING CO. <THE OLD WOOLEN MILLS CO.).

215

217

Finlllngs.

Briede and W. P. Rogovsky, neither own, o~erate, nor are interested
in any woolen mills, but on the other hand buy from the manufacturers all cloth used by them. That the use by respondents of the
name, "The Old ·woolen Mills Company," is calculated to, and
actually does, mislead and deceive many among the purchasing public and induce them to purchase the goods of the respondents, Henry
J. Briede and W. P. Rogovsky, in the belief that said respondents
own, control, or operate a woolen mill in which they manufacture
the cloth used by them, and that persons buying from respondents
are buying directly from the manufacturers of the cloth and the
clothing and thus saving the profits of the middlemen; that the use
of such name by the respondents is thus calculated to, and actually
does, injure competitors of respondents.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress approved September 26, 1914, entitled, "An Act to create a Federal Trade Commission, to define its powers and duties, and for other purposes," the
Federal Trade Commission issued and served complaint upon the
respondents, Henry J. Briede and ·w. P. Rogovsky, partners, doing
business under the name and style of Briede & Rogovsky and
National Tailoring Company, charging them with violation of Section 5 of said Act.
The respondents having entered their appearance and filed their
answer herein, together with a stipulation as to the facts in support
of the allegations of said complaint, and this proceeding having come
regularly on for hearing before the Commission and the matter having been duly considered upon the record, and the Commission being
fully advised in the premises, makes this its findings as to the facts
and conclusion.
FINDINGS AS TO THE FACTS.
PARAGRAPH 1. The respondents, Henry J. Briede and ·w. P.~
Rogovsky, constitute a partnership and carry on business under the
names of Briede and Rogovsky, Schwabe Brothers, The Old Woolen
~ills Company and National Tailoring Company, with their principal place of business in the City of Chicago, State of Illinois, and
for many years have been and are now engaged in manufacturing
and selling, upon mail orders and through agents located in various
States of the United States, clothing, and in causing the clothing so
sold to be transported from the State of Illinois through and into
other States of the United States and the District of Columbia to the

218

FEDERAL TRADE COMMISSION DECISIONS. I

Order.

4F.T.C.

purchasers thereof, and in the conduct of such business are in direct
and active competition with other copartnerships, corporations and
individuals similarly engaged.
PAR. 2. The respondents, Henry J. Briede and W. P. Rogovsky,
in the course of their business, as described in Paragraph One hereof,
sell clothing directly to the consumer under the trade name "The Old
'Woolen Mills Company." The respondents, Henry J. Briede and
'\V. P. Rogovsky, neither own, operate nor are interested in any
woolen mills, but on the other hand buy from the manufacturers all
cloth used by them. The use by respondents of the nam·e, "The Old
Woolen Mills Company," is calculated to, and actually does, mislead
and deceive many among the purchasing public and induce them
to purchase the goods of the respondents, Henry J. Briede and '\V. P.
Rogovsky, in the belief that said respondents own, control or operate
a woolen mill in which they manufacture the cloth used by them, and
that persons buying from respondents are buying directly from the
manufacturers of the cloth and the clothing and thus saving the
profits of the middlemen; the use of such name by the respondents
is thus calculated to, and actually does, iniure competitors of respondents.
CONCLUSION.

The use by respondents of the name "The Old '\Voolen Mills Company," under the circumstances, is an unfair method of competition
within the meaning of Section 5 of the Act approved September 26,
1914, entitled, "An Act to create a Federal Trade Commission, to
define its powers and duties, and for other purposes."
ORDER TO CEASE AND DESIST.

This proceeding having come regularly on to be heard by the Federal Trade Commission upon the complaint of the Commission, and
the answer and stipulation as to the facts by the respondents, and
the Commission having made its findings as to the facts with its
conclusion that respondents violated the provisions of Section 5 of
the Act of Congress approved September 26, 1914, entitled," An Act
to create a Federal Trade Commission, to define its powers and duties,
and for other purposes."
It is now, therefore, ordered, That the respondents, Henry J.
Briede and '\V. P. Rogovsky, partners, doing business under the name
and style of Briede and Rogovsky, and National Tailoring Company be and they are hereby ordered to cease and desist from using
the word "Mills" as part of their firm name or style of business or
in any other manner indicating that they own or operate a mill
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unless and until, as a matter of fact, respondents own or operate a

mill.
It is further ordered, That respondents be and they are hereby
allowed to use " Successors to The Old Woolen Mills Company" for
a period of one year from the date hereof beneath any name they may
adopt in place and instead of the name " The Old Woolen Mills Company."
1t is further ordered, That respondents shall within four months
after the date of the service upon them of this order file with the
Commission a report in writing, setting forth in detail the manner
a~d form in which this order has been conformed to and complied
Wlth.
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FEDERAL TRADE COMMISSION

"·

UNITED CHEMICAL PRODUCTS CORPORATION.
(JOMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION 5 OF
AN AOT OF CONGRESS APPROVED SEPTEMBER 26, 1914,

Docket 717-February 25, 1922.
SYLt.ABUS.

Where a corporation engaged in the manufacture and sale of dyestuffs and
tlnishing materials, paid to employees in charge of the dyeing and finishing
departments of customers' and prospective customers' textlle mllls, without
the knowledge or consent ot their employers, cash commissions aggregating
large sums of money to influence them to induce their employers to purchase
its products: with the result that its prices to the purchasing public were
increased, and all competitors were affected, either by losing business
through their failure to adopt the same method or by being compelled to
do so in order to retain their business:
Held, That such payments, under the circumstances set forth, constituted an
unfair method of competition.

AMENDED COMPLAINT.
The Federal Trade Commission, having reason to believe from a
preliminary investigation made by it, that the United Chemical
Products Corporation, hereinafter referred to as the respondent, has
peen and is using unfair methods of competition in interstate and
foreign commerce, in violation of the provisions of Section 5 of an
Act of Congress approved September 26, 1914, entitled "An Act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes," and it appearing tnat a proceeding by it in
respect thereof would be to the interest of the public, issues this
amended complaint, stating its charges in that respect on information and belief as follows :
PARAGRAPH 1. That the respondent is a corporation organized and
existing under the laws of the State of New Jersey, with principal
office and place of business at Jersey City, in said State.
PAR. 2. That the respondent is engaged in the business of manufacturing and selling dyestuffs and chemicals, causing same to be
transported to the purchasers thereof, from the State of New Jersey,
through and into the other States of the United States, in direct,
active competition with other persons, partnerships and corporations
similarly engaged.
PAR. 3. That respondent in the course of its business as described
in Paragraph 2 hereof, gives and has given to dyers and other em-
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ployees of its customers and prospective customers, without the
knowledge and consent of their employers, and without other consideration therefor, cash commissions, aggregating large sums of money,
to influence such employees to induce their employers to purchase
the commodities produced and sold by respondent. That such cash
commissions so paid by respondent aggregated approximately 10
per cent of its entire volume of business, which volume of business
amounts to approximately $400,000 per year. That by the payment
of such commissions and as a result thereof, respondent adds to its
annual cost of doing business approximately $40,000, and is compelled to and does add to the selling price of commodities sold by it
an amount approximating 10 per cent of the fair market value of
such commodities, which is in addition to the fair market value of
such commodities, and which additional amount the customers of respondent, and eventually the purchasing public, must pay. That as a
further result of respondent's said practice, all competitors of respondent are affected, and the payment by respondent of cash commissions,
to the extent and for the purposes aforesaid, has tended to cause competitors of respondent to pay employees of customers and prospective
customers, cash commissions of approximately like amounts to those
paid by respondent as aforesaid, for the same purposes, and with
the same effect, as means of protecting their trade and preventing
respondent from obtaining the business enjoyed by them.
PAn. 4. That by reason of the facts recited, the respondent has used
an unfair method of competition in commerce, within the intent
and meaning of Section 5 of an Act of Congress entitled, "An Act to
create a Federal Trade Commission, to define its powers and duties,
and for oth.er purposes," approved September 26, 1914.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress approved September 26, 1914, the Federal Trade Commission issued and served
a complaint and an amended complaint upon the respondent, the
United Chemical Products Corporation, charging it with the use of
u~~air methods of competition in commerce in violation of the proVisions of said Act.
T~e respondent having entered its appearance and filed its answers
herem, hearings were had and evidence was thereupon introduced in
support of the allegations of said complaints before George
McCorkle, an examiner of the Federal Trade Commission theretofOI'e
duly appointed.
And. t~ereupon this proceeding came on for final hearing and the
CommiSSion having duly considered the record and being now fully
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advised in the premises, makes thi_s its findings as to the facts and
conclusion.
FINDINGS AS TO THE FACTS.
PARAGRAPH 1. That respondent is a corporation organized and
existing under the laws of the State of New Jersey, having its principal office and place of business at Jersey City in said State, and
engaged in manufacturing and selling dyestuffs and finishing
materials used for dyeing textiles and finishing fabrics of cotton,
wool, and silk manufacture throughout the various eastern States
of the United States in competition with other concerns manufacturing similar products and selling and distributing them in interstate commerce.
PAR. 2. That respondent in the course of its said business during
the years 1917, 1918 and 1919, and prior thereto, was engaged in
the practice of "giving cash commissions aggregating large sums
of money to employees of customers and prospective customers
without the knowledge or consent of their employers to influence
such employees to induce their employers to purchase the commod'
ities sold by respondent."
PAn. 3. That cash commissions paid by respondent between the
23d day of September, 1918, to the 23d day of September, 1919,
amounted to $30,000 to $40,000, which was approximately 8 per
cent to 10 per cent of the total sales of respondent during said
period. The employees receiving said commissions are known as
dyers and finishers or overseers, and have charge of the dyeing and
finishing departments of and were employed in certain textile mills
located in the New England States of the United States, the States
of North and South Carolina and Georgia.
·
PAn. 4. That the said gratuities or cash commissions paid the said
employees were based sometimes on the number of pounds and
sometimes on the number of barrels of said materials purchased by
the said textile mills. In one instance in New Yark City on an annual purchase of from $8,000 to $10,000 by a certain textile plant
located in said city, the dyer or finisher employed therein received
$150 per month. A~ounts ranging from $300 to $500 were given
to employees of textile mills at different times during the years
above mentioned in the States of New Jersey, New York, and the
New England States. In North Carolina during the times hereinbefore mentioned seven employees in different textile mills, operating in said State, received amounts ranging from $250 to $600;
totaling the sum of $2,125, and cash commissions of smaller amounts
were paid to employees of textile mills located in the States of

UNITED CHEMICAL PRODUCTS CORPORATION,

220

223

Ortler.

South Carolina and Georgia. For a more detailed statement of
the amounts of cash commissions paid employees, their several
names, the States in which located and the names of the mills at
which they were employed, reference is made to the testimony asappears in Exhibit J.1
PAn. 5. That the money commissions paid to employees as aforesaid were char'ged to Overhead Expense by respondent and taken into
consideration in fixing the prices to be paid for the products of re~pondent by its customers and caused said prices generally to be
mcreased to the purchasing public.
PAn. 6. That engaging in said practice of giving commissions to
employees of customers as aforesaid affected all competitors of respondent, causing those who did not engage in said practice to lose
business and others, whether they desired to do so or not, to pay
said commissions to employees of customers in similar or increased
amounts for the said purpose and effect in order to protect their trade
and prevent respondent from obtaining business enjoyed by them.
PAn. 7. That since September 23, 1919, respondent has ceased to
engage in the said practice of paying commissions to employees as
set forth in Paragraph Two above.
CONCLUSION,

That the practices of respondent as set forth in the above findings
as to the facts are unfair methods of competition in interstate commerce and in violation of the Act of Congress approved September
26, 1914, entitled "An Act to create a Federal Trade Commission, to
define its powers and duties, and for other purposes."
ORDER TO CEASE AND DESIST •

.T~is proceeding having been heard by the Federal Trade Comupon the complaint and amended complaint of the CommisSIOn, ~e answers of the respondent, and the testimony and evidence
submitted, and the Commission having made its findings as to the
facts with its conclusion that the respondent has violated the provisions of the Act of Congress approved September 26, 1914, entitled~ "An Act to create a Federal Trade Commission, to define its
powers and duties and for other purposes "
It u' now ordered,
'
' the United Chemical
That the respondent,
Products Corporation, its officers, directors, agents and employees,
cease and desist from directly or indirectly giving to employees of
customers or prospective customers, without the knowledge or con~Ission

~

1

Not printed.
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sent of their employers and without other consideration therefor,
gratuities consisting of cash commissions as an inducement to influence their employers to purchase or contract to purchase from respondent, dyestuffs, finishing material and other chemicals.
It is further ordered, That the respondent, within sixty (60) days
after the service upon it of this order, file with the Commission a
report in writing setting forth in detail the manner and form in
which he has complied with the order to cease and desist hereinbefore set forth.
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FEDERAL TRADE COMMISSION

v.
MARGARET NEWSON AND GEORGE B. KETCHUM, DOING
BUSINESS UNDER THE NAME AND STYLE OF THE
MODEL MARKET.
COMPLAINT IN THE. )UTI'ER OF THE ALLEGED VIOLATION OF SECTION ll
OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26 1 1914.

Docket 737-February 25, 1922.
SYLLABUS,

Where a firm engaged in the sale, partly pursuant to foreign contracts secured
by it, of meats and other supplies to coastwise and ocean-going ships of
British registry chiefly, paid to the captains of the vessels, without the
knowledge or consent of their employers, secret commissions of 5 per cent
of the amount of the bills for the purpose of securing and holding business
and excluding competitors therefrom; with a tendency to cause competitors
to adopt the same method in order to retain their business, and with the
result that all competitors were affected, an unfair advantage was taken
both ot competitors who would not do so and of the employers who received no consideration in return for such payments, and the firm's cost of
doing business was increased:
Held, That such payments, under the circumstances set forth, constituted an unfair method of competition.

COMPLAINT.
The Federal Trade Commission, having reason to believe from a
preliminary investigation made by it that Margaret Newson and
George B. Ketchum, doing business under the name and style of The
Model Market, hereinafter referred to as the respondents, have been
and are using unfair methods of competition in interstate and foreign
commerce, in violation of the provisions of Section 5 of an Act of
Congress approved September 26, 1914, entitled, "An Act to create
a Federal Trade Commission, to define its powers and duties, and
for other purposes," and it appearing that a proceeding by it in
respect thereof would be to the interest of the public, issues this complaint stating its charges in that respect on information and belief
as follows:
,
P ~RAGRAPH 1. That the respondents, Margaret Newson and George
B. Ketchum, doing business under the name and style of The Model
Market, have their principal place of busineBs at Galveston, in the
State .of Texas.
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PAR. 2. That the respondents, ~Iargaret Newson and George B.
Ketchum, are engaged in the business of selling meats, poultry, fish,
vegetables and other food products under the name and style of The
Model Market, to ships engaged in coastwise and foreign commerce,
causing said commodities to be delivered to ships reaching ports in
the State of Texas, while engaged in transporting passengers and
commodities between ports in the various States of the United States
bordering upon the southeastern and southern coast thereof, and in
transporting passengers and commodities from American ports to
foreign countries, in due course of commerce among the several States
of the United States and with foreign countries; such supplies so
sold by respondents being for consumption and use by the purchasers
thereof, upon the high seas, in and beyond the territorial jurisdiction
of the United States, said business being conducted by respondents
in direct, active competition with other persons, partnerships and
corporations similarly engaged.
PAn. 3. That the respondents in the course of their business as
described in Paragraph 2 hereof, give and have given to captains
and other officers of vessels to which they furnish meats, poultry,
fish, vegetables and other food products, without the knowledge or
consent of their employers and without other consideration therefor, cash commissions and gratuities amounting in some instances
to as much as 5 and 10 per cent of the invoices of the supplies purchased, to induce such captains and officers to purchase their requirements of meats, poultry, fish, vegetables and other food products from the respondents. That as a result of the giving of such
gratuities, respondents add to their annual cost of doing business
the value of the gratuities given, and are compelled to and do add
to the selling price of the products sold by them an amount approximating 5 and 10 per cent of the fair market value of such commodities, and which additional amount the customers of the respondents
and eventually the public must pay. That as a further result of
respondents' said practices all of their competitors are affected, and
the giving of cash commissions and gratuities by the respondents
as aforesaid has tended to cause competitors of the respondents to
give captains and other officers of ships cash commissions and
gratuities of substantially like amounts to those paid by the respondents as aforesaid, for the same purposes and with the same
effect, as a means of protecting their trade and preventing the respondents from obtaining the business enjoyed by them.
PAn. 4. That, by reason of the facts recited the respondents are
using nn unfair method of competition in commerce within the in-
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tent and meaning of Section 5 of an Act of Congress entitled" An
Act to create a Federal Trade Commission, to define its powers and
duties, and £or other purposes," approved September 26, 1914.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress approved
September 26, 1914, the Federal Trade Commission issued and
served a complaint upon the respondents, Margaret Newson and
George B. Ketchum, doing business under the name and style of
the Model Market, charging them with the use of unfair methods
of competition in violation of the provisions of said Act.
The respondents having entered their appearance and filed their
answers herein, hearings were had and evidence was thereupon
introduced in support of the allegations of said complaint before
'Varren R. Choate, an Examiner of the Federal Trade Commission
theretofore duly appointed.
And thereupon this proceeding came on for final hearing and
the Conunission, having duly considered the record and being now
fully advised in tho premises makes this its findings as to the facts
and conclusion:
FINDINGS AS TO THE FACTS.
PARAGRAPH

1. The :Model Market is located at the southeast cor-

ner t>f Twentieth and Market Streets, in the City of Galveston,
State of Texas, and supplies ships engaged in transporting cargoes
in commerce from that port to ports in other States of the United
States, and between ports in the United States and ports in foreign
countries, with meats, produce and fish, and is in competition with
other persons, firms and corporations simila.rly engaged.
PAR. 2. The Model Market is owned by Mrs. Margaret S. Newson
and managed by George D. Ketchum, her son-in-law, and the products handled by this market are meats and produce.
PAn. 3. Fish are also dealt in by the Model Market through the
establishment of G. B. Marsans & Co., in which establishment Mrs.
Margaret S. Newson has an interest and when fish are among the
products sold by the Model Market to ships they are charged to said
marl,\.et by G. B. Marsans & Co., and billed by the Model Market
to the vessels on The Model Market bill heads and become sales by
said market.
• PAn. 4. The business conducted by the Model Market' with ships
m the supplies of meats, produce and fish amounted in the years
1918 and 1919 to approximately $100,000.
111213°~3-VOL 4-16
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PAn. 5. Portions of the business. conducted by the Model Market
with ships are under contracts made and executed with the owners
of vessels in Great Britain through an agent of respondent, residing
in that country, and other portions are secured with what is known
in the shipping industry as "free ships" that is, ships not under
contract with any particular dealer but " free" to deal in supplies
with any one whom the captain of the vessel desires.
PAn. 6. That on all business done with ships prior to about April,
1920, there was paid to the captains a commission or gratuity of 5
per cent of the amount of the bill covering the supplies furnished
to the ship.
PAn. 7. That most of the business is done with British ships, some
with French ships and a lesser amount with Italian vessels and the
remainder with ships of other nationalities.
PAn. 8. That these commissions or gratuities are paid to captains
for the purpose of getting their trade; holding it and preventing
competitors from obtaining the business.
PAn. 9. That the amount of the gratuity does not appear on any
account rendered and is paid to the captain secretly and without
any notice to the owners of the vessels or to their agents.
PAn. 10. That the business of the Model Market is under the sole
direction and charge of George B. Ketchum, and the commissions
or gratuities were paid by him or with his approval and under his
authority and that Margaret S. Newson is an elderly lady, taking
no active part in the business, leaving all questions and business
activities to the decisions of her son-in-law. one of the respondents
in the complaint.
PAn. 11. The practice of giving cash commissions nnJ. gratuities
by the respondents as aforesaid affects all of their competitors and
tends to cause them to give captains and other officers of vessels
gratuities of substantially like amounts to those given by the
respondents for the same purpose and with the same effect, as a
means of protecting their trade and preventing the respondents from
obtaining the business enjoyed by them.
PAn. 12. That as a result of the giving of cash commissions and
gratuities to captains and other officers of vessels as aforesaid, the
respondents add to their cost of doing business the value of the
gratuities given, and the price of their products to their customers
is their cost of doing business plus their profit.
CONCLUSION,

That in this method of selling supplies to coastwise and foreign
vessels, the respondents were engaged in commerce as defined by
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Section 4: of the Act of Congress, approved September 26, 1914,
creating a Federal Trade Commission and defining its powers and
duties.
That this method of paying gratuities to captains and other
officers of vessels is in violation of the provisions of Section 5 of
the above recited act; that in the payment of these gratuities, an
unfair method was adopted because it created an unlawful advantage
as against those engaged in similar business who would not pay such
gratuities; that in the payment of gratuiti~ in this manner to
captains and other officers of vessels an unfair advantage was taken
of the owners of the vessels and that there was no valuable consideration moving from the captain to the respondents that would support said payments.
ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answers of the
respondents, the testimony and evidence submitted, and the Commission having made its findings as to the facts with its conclusion
that the respondents have violated the provisions of the Act of Congress, approved September 26, 1914, entitled, "An Act to create a
Federal Trade Commission, to define its powers and duties, and for
other purposes,"
Now, therefore, it i8 ordered, That the respondents, Margaret Newson, and George B. Ketchum, their agents and employees, cease and
desist from directly or indirectly giving to captains or other officers
or employees of vessels, without the knowledge and consent of their
employers, sums of money or gratuities of any kind as an inducement to purchase or for purchasing from respondents for the owners
of vessels, meats, produce, fish, or other supplies.
It i8 further ordered, That the respondents within sixty (60) days
after the service upon them of this order file with the Commission
a report in writing setting forth in detail the manner and form in
which they have complied with the order to cease nnd desist hereinbefore set forth.
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FEDERAL TRADE COMMISSION

v.
ERNST BISCHOFF COMPANY, INC.
COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION IS
OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914.

Docket 743-February "25, 1922.
SYLLABUS.

Where a corporation engaged in the manufacture and sale of substitutes for
textile soaps, paid and off€'red to pay to employees of customers and prospective customers charged with the duty of recommending to their employers
which products to use, without the knowledge and consent of said employ.
ers, sums of money aggregating several thousand dollars annually as au
inducement for them to influence their employers to purchase or contract
to purchuso its products, and to refrain from dealing with Its competitors;
with a tendency to cause competitors to adopt the same methods in order
to retain their business, and with the result that all competitors wero
affected and the corporation's cost of doing business was increased:
Held, Tl.mt such payments and offers to pay, under the circumstances set forth,
constituted an unfair method of competition.

COMPLAINT.
The Federal Trade Commission, having reason to believe from a
preliminary investigation· made by it that Ernst Bischoff Co., Inc.,
hereinafter referred to as respondent, has been and is using unfair
methods of competition in interstate commerce in violation of the
provisions of Section 5 of an Act of Congress approved September
26, 1914, entitled, "An Act to create a Federal Trade Commission,
to define its powers and duties, and for other purposes," and it appearing that a proceeding by it in respect thereof would be to the
interest of the public, issues this complaint, stating its charges in
that respect, on information and belief as follows:
PARAGRAPH 1. That the respondent is a corporation organized, existing and doing business under and by virtue of the laws of the
State of New York, with its principal office and place of business
located at the City of New York in said State.
PAR. 2. That the respondent is now and has been at all times hereinafter mentioned engaged in the business of manufacturing and
selling dye stuffs, textile soaps, finishing materials and specialties for
textile mills, causing such products to be transported to the pur·
chasers thereof from the State of New York through and into
other States of the United States and carries on such business in
direct, active competition with other persons, partnerships and corporations similarly engaged.
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P .AR. 3. That respondent in the course of its business as described
in Paragraph 2 hereof, gives and has given to dyers, finishers and
other employees of proprietors of textile mills to whom it sold or
offered to sell dye stuffs, soap, oil and other materials and specialties
used in such mills, without the knowledge and consent of their employers and without other considerations therefor, cash gratuities
amounting in some instances to as much as $200 and $500 per year,
to induce such employees to favor and recommend, und influence
their employers to purchase, the products of the respondent, and
to refrain from purchasing the products of its competitors. That
such cash gratuities so given by respondent aggregate approximately
$3,000 annually, or 5 per cent of the entire volume of business o£ the
respondent, which volume of business amounts to approximately
$60,000 per year. That as a result o£ the payment of such cash gratuities, respondent adds to its annual cost of -doing business $3,000,
and is compelled to and does add to the selling price of the products
sold by it an amount approximating 5 per cent of the fair market
value of such commodities, which is an addition to the fair market
value of such commodities, and which additional amount the customers of the respondent, and eventually the purchasing public, must
pay. That as a further result of respondent's said practices, all of
its competitors are affected, and the giving of cash gratuities by respondent as aforeSaid, has tende<;l to cause competitors of respondent
to give employees of customers and prospective customers, cash gratuities of substantially like amounts to those paid by respondent as
aforesaid, for the same purposes and with the same effect, as a means
of protecting their trade and preventing respondent from obtaining
the business enjoyed liy them.
PAR. 4. That by reason of the facts recited, the respondent is
using an unfair method of competition in commerce, within the intent and meaning of Section 5 of an Act of Congress entitled, " An
Act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes," approved September 26, 1914.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress approved Septemb~r 26, 1914, the Federal Trade Commission issued and served
a ~om plaint upon the respondent, Ernst Bischoff Co., Inc., charging it
With. t?e use of unfair methods of competition in violation of the
provisions of said Act.
The respondent having entered its appearance and filed its answer herem, hearings were had and evidence was thereupon intra-
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duced in support of the allegations of the said complaint before
Frank B. Lent, an examiner of the Federal Trade Commission theretofore duly appointed.
And thereupon this proceeding came on for final hearing and
counsel for the Commission and the respondent having waived the
filing of briefs and the hearing of oral argument herein, and the
Commission having duly considered the record and being now fully
advised in the premises, makes this its findings as to the facts and
conclusion:
FINDINGS AS TO THE FACTS,

PARAGRAPH 1: That the respondent, Ernst Bischoff Co., Inc., is
now and has been at all times since November, 1912, a corporation,
organized and existing under and by virtue of the laws of the
State of New York, having its main office and principal place of
business in the City of New York, in said State. ·
PAR. 2. The respondent is and since its incorporation has been engaged in the business of manufacturing and selling paroxan, a chemical product which is used as a substitute for soap in washing and
scouring textile goods during the process of manufacture thereof,
and emarol, a chemical product which is used also as a substitute
for soap in the fulling process in the manufacture of textile goods,
and shipping such products in commerce from the State of New
York through and into the States of Connecticut, Rhode Island,
Massachusetts, and Pennsylvania; that other persons, firms, partnerships, and corporations sell and ship soap products, which are used
for similar purposes in the textile mills, in commerce in competition
with respondent.
PAR. 3. The respondent in the course of its business of selling
chemical products used for washing, scouring, and fulling, as above
set forth, during the years 1918 and 1919, has given and offered to
give to employees of its customers and prospective customers, without the knowledge and consent of their employers, sums of money,
amounting in some instances to as high as Two hundred ($200) Dollars, and Five Hundred {$500) Dollars, per year, and aggregating
approximately Three Thousand ($3,000} Dollars, annually, as an
inducement to influence their said employers to purchase or contract
to purchase respondent's products, and to refrain from dealing or
contracting to deal with competitors of respondent.
PAR. 4. The employees to whom sums of money were offered or
given by the respondent as aforesaid were dyers and finishers in textile
mills whose duties required them to make tests and apply prepara-
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tions in different processes, and to recommend to their employers
which products to use in their mills.
PAR. 5. The practice of giving sums of money to employees of
customers by the respondent affects all of its competitors and tends
to cause them to give employees of their customers and prospective
customers sums of money of substantially like amounts to those paid
by the respondent for the same purpose and with the same effect, as a
means of protecting their trade and preventing the respondent from
obtaining the business enjoyed by them.
PAR. 6. That as a result of the payment of such sums of money to
employees as aforesaid, the respondent adds to its cost of doing business the amount of money given by it as shown by these findings,
and the price of its products to its customers is its cost of doing business plus its profit.
CONCLUSION.

, That the methods described in the foregoing findings as to the
facts, under the circumstances set forth therein, are unfair methods
of competition in violation of the provisions of Section 5 of the Act
of Congress approved September 26, 1914, entitled, "An Act to create
a Federal Trade Commission, to define its powers and duties, and
for otlier purposes."
ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of the respondent, the testimony and evidence submitted, and the Commission having made its findings as to the facts with its conclusion that
the respondent has violated the provisions of the Act of Congress
approved September 26, 1914, entitled, "An Act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes,"
. It is now ordered, That the respondent, Ernst Bischoff Co., Inc.,
Its agents, representatives, servants and employees, cease and desist
from directly or indirectly giving or offering to give to employees
of customers or prospective customers or employees of any competitor's customers or prospective customers, without the knowledge
or consent of their employers, money, cash bonuses, commissions, or
other things of value, as an inducement to influence their employers
to purchase or contract to purchase the products of respondent, or
caus~ any customer of competitor to refrain from dealing or contractmg to deal with any competitor of the said respondent.
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It i8 further ordered, That respondent, Ernst Bischoff Co., Inc.,
shall within sixty (60) days after the service upon it of a copy of
this order, file with the Commission a report in writing setting forth
in detail the manner and form in which it has complied with the
order to cease and desist hereinbefore set forth .

•
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FEDERAL TRADE COM.MISSION

v.
DIAMOND ROLFAST RUBBER COMPANY.
COMPLAINT :J:N THE 1riATTER OF THE ALLEGED VIOLATION OF SECTION II
OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914.

Docket 788-February 25, 1922.
SYLLABUS,

Where a corporation engaged in the manufacture and sale of automobile tires,
inner tubes and accessories as The Diamond Rubber Co., advertised its
business ttt large expense and extended the same largely, so that the word
"Diamond" and the name "The Diamond Rubber Co.," had become identified extensively in the public mind with goods made in its factories; and
thereaftet' a competitor, the name of whose president purported to be
" Dimond " or " Diamond,"
(a) Adopted the name "Diamond Holfast Rubber Co."; and
(b) Intentionally and extensively Imitated the Diamond packages, brands,
and label~;
Thereby causing confusion respecting the Identity of the two concerns and of
their respective products, and resulting in the sale of the products of the
latter concern as and for those of the former:
Held, That stlch simulation of trade or corporate names, brands and labels,
under the circumstances set forth. constituted an unfair method of competition.

COMPLAINT.
The Fede:ral Trade Commission, having reason to believe from a
preliminary investigation made by it that Diamond Holfast Rubber
Co., hereinafter referred to as the respondent, has been and is using
unfair methods of competition in violation of the provisions of Section 5 of an Act of Congress, approved September 26, 1914, entitled
" An Act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes," and it appearing that a proceeding by it in respect thereof would be to the interest of the public,
issues this complaint, stating its charges in that respect on information and belief as follows:
P ARAGRAP:H 1. That the respondent is o. corporation organized
under the laws of the State of Georgia, with principal place of business at Atlanta in said State.
~AR. 2. That respondent is engaged in the business of manufactun~g and selling automobi1e accessories and repair materials, includmg fan belts, friction tape, inner tubes, patches and cement, and
causes commodities sold by it to be transported to the purchasers
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thereof, from the State of Georgia, through and into other States
of the United States, and carries on such business in direct, active
competition with other persons, partnerships and corporations similarly engaged.
PAR. 3. That on June 6, 1912, the B. F. Goodrich Co., a corporation organized under the laws of the State of New York, acquired
the physical assets, trade marks, trade names, and good will of the
Diamond Rubber Co., a corporation organized in May, 1907, under
the laws of the State of Ohio, and in order to obtain the benefits accruing from the use of said name and trade marks, which had become
well known to the trade and the general public and were of great
value, immediately thereafter caused to be organized under the laws
of the State of New York a subsidiary corporation under the name
of Diamond Rubber Co., and said B. F. Goodrich Co. has continuously, since 1912, manufactured and sold through said subsidiary,
under the trade marks acquired from said Ohio corporation, various
kinds of rubber goods, including inner tubes, patching material,
and cement for automobile tires, and has caused commodities sold
by it as aforesaid to be transported to the purchasers thereof from
the State of New York through and into other States of the United
States, and has carried on such business in direct, active competition with other persons, partnerships, and corporations similarly
engaged.
PAR. 4. That the respondent was originally organized on October
27, 1916, with the corporate name of Diamond Holfast Patch Co., and
on January 20, 1919, its charter was amended and its name changed
to Diamond Holfast Rubber Co.; that the present corporate name
of the respondent so closely resembles that of the Diamond Rubber
Co., described in Paragraph 3 hereof, that confusion in the trade as
to the products of the respondent and the products of said Diamond
Rubber Co., has resulted; that the adoption of the corporate name,
Diamond Holfast Rubber Co. by respondent, was calculated to and
does mislead and deceive the public, and purchasers have been misled
thereby into buying respondent's products, under the mistaken belief
that they were the products of said Diamond Rubber Co.
PAR. 5. That since its organization, the Diamond Rubber Co., described in Paragraph 3 hereof, has marketed its products in containers upon which were placed labels in which the word" Diamond"
was featured, and respondent, since its organization, as a means of
enabling or assisting it to pass off its products as and for the products
of said Diamond Rubber Co., has marketed its products in containers
upon which were placed labels which also featured the word "Dia-
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mond," and so closely resembling the labels of the Diamond Rubber
CQ. in typographical arrangement, color scheme, general appearance
and design as to cause confusion in the trade ; that the use by
respondent of the labels as aforesaid, was calculated to and does mislead and deceive the purchasing public and purchasers are thereby
deceived and induced to purchase respondent's products under the
mistaken belief that they are the products of said Diamond Rubber
Company.
PAR. 6. That by reason of the facts recited, the respondent is using
an unfair method of competition in commerce, within the intent and
meaning of Section 5 of an Act of Congress entitled, "An Act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes," approved September 26, 1914.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress approved September 26, 1914, the Federal Trade Commission issued and served a
complaint upon the respondent, Diamond Holfast Rubber Co., charging it with the use of unfair methods of competition in .commerce in
violation of the provisions of said Act.
The respondent having entered its appearance by its attorneys and
filed its answer herein, hearings were had and evidence was thereupon introduced in support of the allegations of said complaint and
on behalf of the respondent before ·warren R. Choate, an examiner
of the Federal Trade Commission theretofore duly appointed.
And thereupon this proceeding came on for final hearing and
counsel having submitted briefs and the Commission having duly
considered the record nnd being now fully advised in the premises,
makes this its findings as to the facts and conclusion:
FINDINGS AS TO THE FACTS.

P ARAGRAPII 1. The respondent is a corporation organized under the
laws of the State of Georgia, with its principal place of business at
33 Auburn Avenue, Atlanta, Ga. It was originally incorporated
under the name of Diamond Holfast Patch Company, October 27,
1916. On January 20, 1919, the charter was amended and the name
changed to Diamond Holfast Rubber Co.
PAn. 2. Respondent is engaged in the business of manufacturing
and selling automobile accessories and repair material, including fan
belts, friction tape, patches, cement and inner tubes, and causes
such commodities sold by it to be transported to the purchasers
thereof, from the State of Georgia, through and into other states in
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the United States, and carries on such business in direct and active
competition with other persons, partnerships and corporations
similarly engaged.
PAR. 3. On June 6, 1912, The B. F. Goodrich Co., a corporation
organized under the laws of the State of New York May 1, 1912,
acquired the physical assets, patents, copyrights, trademarks, trade
names and good will of The Diamond Rubber Co., a corporation
organized under the laws of the State of Ohio, November 6, 1905,
said physical assets including a. rubber factory and equipment therefor located at Akron, Ohio, and :from the time of such acsuisition
continued the business of said The Diamond Rubber Co., as its successor, using the same factory, equipment, names, marks and labels.
To facilitate the sale of Diamond products and keep them separate
and distinct from the Goodrich products The Diamond Rubber Co.
was incorporated under the laws of the State of New York, April 25,
1917, as a subsidiary corporation of The B. F. Goodrich Co. Since
the incorporation of said subsidiary the Diamond line of goods has
been sold through it.
PAR. 4. Long prior to the organization of respondent corporation,
or its predecessor, Diamond Holfast Patch Co., the general rubber
business of The Diamond Rubber Co., including automobile tires,
inner tubes and accessories, had been advertised at large expense and
had been extended in large volume into all parts of the United States,
and the word "Diamond" and the name "The Diamond Rubber Co."
had become identified in the public mind with such goods made in
The Diamond Rubber Company factories at Akron, Ohio, having
been used as the business name and on the goods of that company
and its predecessors since 1898. In the years from 1915 to 1920 inclusive, a sum exceeding $1,714,000 was spent in advertising The
Diamond Rubber Co.'s tires and automobile accessories, and the business in these goods for that period exceeded $72,000,000.
The Diamond Rubber Co. maintains a branch at Atlanta, Ga.,
through which branch the Diamond products are distributed
throughout a district comprising eight states, from Virginia to
Texas. The business in The Diamond Rubber Co.'s tires, tubes and
accessories in the Atlanta district for the period from 1917 to 1921
were approximately $6,000,000. Respondent's sales are principally
in this territory.
The word "Diamond" and also a mark which prominently includes two diamond-shaped figures inclosing letters D were registered in the United States Patent Office in 1907, by The Diamond
Rubber Co., of Ohio, as trademarks for rubber vehicle tires.
Respondent has no registered trademarks or labels.
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PAR. 5. The use of the word " Diamond " as a part of the corporate name of respondent has caused confusion with the name of
The Diamond Rubber Co., in that letters intended for Diamond
Holfast Rubber Co. frequently have been sent in the mails addressed
to The Diamond Rubber Co. and delivered to that company; in
that goods have been shipped to The Diamond Rubber Co., and so
addressed, that were intended for the respondent company; in that
state officials have mailed matter to The Diamond Rubber Co. intending the mail matter to be sent to Diamond Holfast Rubber Co.;
and in that a garage owner at Tuscumbia, Ala., being visited by a.
salesman of respondent, purchased a bill of goods from him under
the impression that they were goods of The Diamond Rubber Co.
On a number of occasions and in different retail stores in Atlanta
where respondent's goods are sold, requests have been made for
the purchase of " Diamond " products, such as inner tubes, patching
rubber and cement, and such requests have been complied with by
delivering the products of the respondent company, Diamond Hoifast Rubber Co.
PAR. 6. Since 1916 the respondent and its predecessor have intentionally and extensively imitated the ·'Diamond" packages,
brands and labels. This imitation includes the use by respondent
on its goods and packages of the figure of a diamond with the word
"Diamond" placed therein, a device of this character having been
used from an earlier time on The Diamond RuQber Co. goods; of
labels having parallel stripes of contrasting colors, in combination
with the word "Diamond," such a combination having been used
from an earlier time on the Diamond goods ; and of labels including
such word and having borders consisting of chains of diamondshaped figures with the word "Diamond" spelled out by letters
placed one in each diamond, a feature of the Diamond accessory
labels being a field, and in some instances a single chain, of diamondshaped figures with the word " Diamond" so spelled out therein.
PAR. 7. The use of the word " Diamond " as a part of the corporate
name of respondent and upon the goods sold by it and upon the
containers thereof, and the similarity of respondent's labels to those
used from an earlier time upon the " Diamond " goods has made
possible and has resulted in the sale to ultimate purchasers of respondent's goods as goods of The Diamond Rubber Co.
pAR. 8. The Diamond Rubber Co. notified respondent on May 29,
1.920, that " the use of the word ' Diamond' in any form or combinaho~ 0 ~ rubber goods and particularly as used by you on tire accessories 1s a clear infringement of our trademark rights and must be
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stopped." Respondent thereafter ·continued to use the word " Diamond " as a part of its corporate name and upon goods sold by it
and to use labels so similar to those of The Diamond Rubber Co. as
to be likely to be confused therewith.
PAR. 9. Respondent's president has at various times given his
name as " Dimond" and "Diamond," having in 1906 signed his
application for naturalization as "Dimond," having so signed it on
January 19, 1915, to a petition to be declared a bankrupt, and on
February 28, 1916, to an application for registration of a motor
vehicle, and having obtained life insurance policies applied for on
May 23, 1917, under that name, which policies later he had changed
to the name of" Diamond." It has not been proven to the satisfaction of the Commission that either the name "Dimond" or "Diamond " is the legal surname of respondent's president.
PAR. 10. In an advertising circular sponsored by respondent company promoting its sale of stock it is stated, " Mr. Diamond is a
genius. He was educated in the best technical schools in Europe,
specializing in the rubber industry. Later he engaged in research
work with several big companies in Ohio, the center of this industry.
There he absorbed all the practical methods of manufacture and
marketing rubber goods." These are not facts and are false and
misleading. He never " attended any technical schools in Europe,
specializing in the rubber industry." He was born at sea on a vessel
plying between Ru~sian Poland and France in the year 1886. The
first three years of his life he spent in France and then he went to
Poland and left ·there at nine years of age. Then he went to England, then back to France, then to Germany, then to Austria, living
in each country for periods and times indefinite and unascertainable. He ran away from home at about the age of 14 or 15 years,
and came to the United States in 1903, at the age of 17 years. He
never engaged in research work with any big rubber company in
Ohio. He was employed as a common laborer a short and indefinite
time in a factory in Akron, the name of which he could not remember.
Since coming to the United States in 1903, respondent's president
was "off and on in New York City for about seven years." It is
not possible to find from the record what his occupations were for
these seven years. Thereafter he engaged in various lines of activity
beginning in Atlanta in 1910. In 1911 he bought a soda fountain
business, operated it for two or three months and sold it and entered
the optical business, which lasted a few months. He then entered
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the tailoring business, which went into bankruptcy. Then he established a grocery business for a period of 18 or 19 months, when he
went into bankruptcy again in 1915. Then after a short period unaccounted for, he operated a few jitney cars for five or six months.
Then about the close of 1915 he went into business with his brotherin-law selling an automobile accessory called Everloc Patches. This
lasted but a short while, a few months, and he sold out to his brotherin-law, and in the bill of sale agreed not to sell Everloc Patches in
the States of Georgia and Tennessee or "Any other patch in these
two states." The sale took place in June, 1916.
After the signing of said agreement, respondent's present president
adopted the name Diamond Holfast Patch Company, secured the
same location of business from which his brother-in-law had re~oved the former partnership business, adopted labels and circulars
m which were copied illustrations and the major part of the text, as
~ell as the general design, of labels and circulars previously used
m the partnership business in which he had sold his interest under
the terms of the contract above mentioned, and shortly thereafter
incorporated Diamond Holfast Patch Co., respondent's predecessor,
as stated in Paragraph 1 hereof.
The facts showing the steps from this point on to the time of filing
the complaint in this cause appear in other paragraphs of these findings of fact heretofore set forth. A bill of equity was filed against
·Diamond in the Superior Court, County of Fulton, State of Georgia,
by C. Chomsky, to whom the rights under previous agreements had
been transferred, praying for an injunction to prevent the sale of
patches in imitation of Everloc Patches. Apparently, this bill was
not pushed and arbitration was entered into in lieu thereof and
under it an award was made permitting Diamond to manufacture
patches but not to personally travel in the two States of Georgia
and Tennessee to sell them. This was the result of the difficulties
existing between Chomsky and Diamond and in no way was The
Diamond Rubber Company a party to this dispute.
CONCLUSION.

The practices of the said respondent under the conditions and circumstances described in the foregoing findings are unfair methods
of competition in interstate commerce and constitute a violation of
the Act of Congress approved September 26, 1914, entitled "An Act
to create a Federal Trade Commission, to define its powers and
duties and for other purposes."
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ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of the respondent, the testimony and evidence and the briefs of counsel and
the Commission having made its findings as to the facts, with its
conclusion that the respondent has violated the provisions of the
Act of Congress approved September 26, 1914, entitled: "An Act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes,"
It is nmo ordered, That the respondent Diamond Holfast Rubber
Co., its officers and agents, cease and desist from using, as a part of
the corporate name of respondent, the word D-I-A-M-0-N-D or any
word or combination of worus likely to be confused with the name
of The Diamond Rubber Co.; from using the word D-I-A-M-0-N-D
or the figure of a diamond, or any symbol or mark likely to be confused therewith, upon or in connection with the sale of rubber goods;
and from directly or indirectly suggestin'g, by the use of a word, mark
or label or otherwise, that goods of respondent are goods of The
Diamond Rubber Co.
And it i.s further ordered, That said respondent shall file within
sixty (60) days from the date of service of this order, a report with
the Commission setting forth in detail the manner and form in which
it has complied with the order of the Commission herein set forth.

J. V.
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FEDERAL TRADE COMMISSION

v.

J. V. FALCK SUPPLY CO:MPANY.
OOMPLAINT IN THE llfATTER OF THE ALLEGED VIOLATION OF SEOTION II OF
AN ACT OF CONGRESS APPROVED SEPTElllBER 26 7 1914.

Docket 822-February 25, 1922.
SYLLABUS.

Where an individual engaged in the sale of ship chandlery to coastwise and
ocean-going ships, including vessels under foreign registry, the business
of Which It solicited by correspondence nnd otherwise, paid to the captains
of such vessels without the knowledge nnd consent of their employers, commissions of fl.v~ per cent of the Invoices-as an Inducement for them to purchase of him ; with the effect of increasing the price of his products over
and nbove their fair market value, of increasing the cost to the public of
the service rendered by the employers, and of compelling competitors to
adopt the same method ln order to retain their business:
Held, That such payments, under the circumstances set forth, constituted an
unfair method of competition.

COMPLAINT.
The Federal Trade Commission, having reason to believe from a
pz-eliminary investigation made by it that J. V. Falck, trading
under the name and style of J. V. Falck Supply Co., hereinafter
referred to as respondent, has been and is using unfair methods of
competition in violation of the provisions of Section 5 of an Act of
Congress approved September 26, 1914, entitled, "An Act to create
a Federal Trade Commission, to define its powers and duties, and
for other purposes," and it appearing that a proceeding by it in
respect thereof would be to the interest of the public, issues this complaint, stating its charges in that respect on information and belief
as follows:
PARAGRAPH 1. That respondent ·carries on business at Mobile, Ala.,
under the name and style of J. V. Falck Supply Co., and is engaged
in the business of selling ship chandlery supplies for use and consumption upon vessels which reach the port of Mobile, Ala., while
engaged in the transportation of passengers and cargoes between
ports in various states of the United States, and between ports of
~he .Unite? States and foreign countries; respondent carries on said
u.smess 1n direct, active competition with other persons, partnerships and corporations similarly engaged.
• PAR. 2. That respondent, in the course of his business as described
m Paragraph 1 hereof, gives and has given to captains and othE>r
1112130-23-voL 4-17
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officers and employees of vessels to which he furnishes chandlery
supplies, cash commissions and gratuities, without the knowledge
or consent of their employers or principals, to induce such officers
and employees to purchase chandlery supplies from respondent for
use and consumption upon the vessels operated by them for the
owners thereof, or as a reward for having purchased supplies from
respondent, and without other consideration therefor; that respondent expends for cash commissions and gratuities as aforesaid, large
sums of money, aggregating approximately 5 per cent of the volume
of sales so made, which sums are added to respondent's cost of doing
business, and respondent is compelled to and does add to the selling
price of the commodities so sold by him, an amount sufficient to cover
the amounts so expended, which is in addition to the fair market
value of such commodities, and which additional amount the customers of respondent, and eventually the public, must pay; that as
a further result of respondent's said practices all of his competitors
are affected, and such practices have tended to cause competitors of
respondent to give employees of their customers, commissions and
gratuities of substantially like amounts to those paid by respondent,
as aforesaid, for the same purpose and with the same effect, as a.
means of protecting their trade and preventing respondent from obtaining the business enjoyed by them.
PAR. 3. That by reason of the facts recited, the respondent is using
an unfair method of competition in commerce, within the intent and
meaning of Section 5 of an Act of Congress entitled, "An Act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes," approved September 26, 1914.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress approved September 26, 1914, the Federal Trade Commission issued and served
a complaint upon the respondent, J. V. Falck, trading under the
name and style of J. V. Falck Supply Co., charging him with the
use of unfair methods of competition in violation of the provisions
of said Act.
The respondent having entered his appearance and filed his answer
herein, hearings were had and evidence was thereupon introduced
in support of the allegations of the said complaint before F. C. Baggarly, an examiner of the Federal Trade Commission theretofore
duly appointed.
And thereupon this proceeding came on for final hearing and the
Commission, having duly conside~ed the record and being now fnlly
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advised in the premises makes this its findings as to the facts and
conclusion.
FINDINGS AS TO THE FACTS.
PARAGRAPH 1. That respondent, J. V. Falck, trading under the
name and style of J. V. Falck Supply Co., is an individual having
his principal office and place of business in the City of :Mobile, State
of Alabama.
PAR. 2. The respondent, trading as aforesaid, is now and has since
July, 1020, been engaged in the selling of ship chandlery, including
steward, deck and engine room supplies, consisting mostly of provisions, paints, oils, marine hardware, oakum, pitch, tar, etc~, for consumption and use upon vessels which reach the port of Mobile, Ala.,
while engaged in the transportation of cargoes between ports in the
various States of the United States and in commerce between ports
of the United States and ports in foreign countries, and such business
has been and is being conducted by respondent in direct, active competition with other persons, partnerships and corporations similarly
engaged.
PAn. 3. The respondent, in the course of his busmess as described in
Paragraph 2 hereof, has solicited the business of and has sold and delivered to vessels of the United States Shipping Board, plying between
the ports of Mobile, Ala., and ports in other States of the United States,
and has also solicited by correspondence and otherwise, the business of
and has sold and delivered to vessels under foreign registry, including
British and Norwegian, while said vessels were engaged in commerce,
steward or food supplies necessary for the use and maintenance of
the officers and crew of such vessels while in port and upon the high
s{las, and deck and engine room supplies for the use or repair of such
vessels, all of which supplies so furnished were necessary in order
that said vessels could continue to operate as instrumentalities of
commerce.
PAR. 4. The respondent, trading as aforesaid and in the course
of his business as heretofore described, has given to captains of
foreign vessels, engaged in foreign commerce, nnd without
the knowledge or consent of their employers or principals and
without other consideration therefor, cash commissions or gratuities to an amount of 5 per cent of the invoice of sales so
made to induce such officers to purchase ship chandlery supplies :from respondent for use and consumption upon vessels while
en?a~ed in commerce and while operated by said officers for their
prm.cipals or owners thereof, and particularly gave to captains of
fore1gn vessels for their personal use, sums of money, the same bein~
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5 per cent of the invoice sales covering ship supplies purchased on
the following dates :
July 15, 1920, steamship Sagua _________________________________________ $80
Oct. 22,
Nov. 12,
Nov. 26,
Dec. 15,
Dec. 17,
Dec. 31,
Jan. 5,
1\Iar. 28,
Mar. 30,
Apr. 29,
May 4,

1920, steamship Rochelle-------------------------------------1920, steamship Harold---------------------------------------1920, steamship Harold---------------------------------------1920, schooner Chiquimala_____________________________________
1920, schooner J, L. Ralston----------------------------------1920, schooner Freeman--------------------------------------1921, schooner Carrie A. Buclnnan_____________________________
1921, steamship lllanghioneaL--------------------------------1921, steamship Bowdon--------------------------------------1921, schooner Bishop Brooks--------------------------------1921, steamship Terr{ic ---------------------------------------

40
10
10
70
35
45
25
14
5
40
3Q

Said sums of money allowed and paid to captains of vessels as
commissions or gratuities, aggregating 5 per cent of the volume of
sales so made is added by respondent to his cost of doing business,
and respondent adds to the selling price of the supplies so sold by
him, an amount sufficient to cover the amount so expended, which
is in addition to the fair market value of such commodities, and
which additional amount as paid becomes a charge against the owner
or operator of said vessels and ultimately against the public.
PAn. 5. The giving of cash commissions or gratuities causes competitors of the respondent who do not desire to engage in such practices to give commissions or gratuities of substantially like amounts
to the officers or employees of said vessels for the purpose of protecting their trade and as a means of preventing respondent from obtaining the business enjoyed by such competitors.
CONCLUSION.

The practices of said respondent, as set forth in the foregoing
findings as to the facts are unfair methods of competition in commerce and constitute a violation of an Act of Congress approved
September 26, 1914, entitled, "An Act to create a Federal Trade
Commission, to define its powers and duties arid for other purposes."
ORDER TO CEASE AND l.>ESIST,

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of the
respondent, and the testimony and evidence submitted, and the Commission having made its findings as to the facts with its conclusion
that the respondent has violated the provisions of the Act of Congress, approved September 26, 1914, entitled, "An Act to create a
Federal Trade Commission, to define its powers and duties, and for
other purposes,"
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It is now ordered, That the respondent, J. V. Falck, trading
under the name and style of J. V. Falck Supply Co., Mobile, Ala.,
his representatives, agents, servants, and employees, cease and desist
from directly or indirectly giving to agents, captains, masters,
stewards, engineers or other employees of vessels, engaged in commerce, cash or other gratuities without the knowledge or consent of
their employers, as inducements to influence their employers to purchase and as gratuities for purchasing for said employers, ship
chandlery or similar supplies necessary or essential in the opera, tion of said vessels as instrumentalities of commerce.
It is further ordered, That the respondent, within sixty (60) days
after the service upon it of this order, file with the Commission a
report in writing setting forth in detail the manner and form in
which it has complied with the order to cease and desist hereinbefore set forth.
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FEDERAL TRADE COMMISSION

v.
HAAS BROTHERS PACKING COMPANY, INC.
COMPLAINT IN THE MA'l'TER OF THE ALLEGED VIOLATION OF SECTION
OF AN ACT OF CONGRESS APPROVED SEP'l.'El\IBER 26 1 1914.

~

Docket 823-February 25, 1922.
SYLLABUS,

Where a corporation engaged in the sale of ship chandlery to coastwise and
ocean-going ships, including vessels under foreign registry, the business of
which it solicited, paid to the captains and stewards of the vessels, without
the knowledge or consent of their employers or principals, commissions of
5 per cent of the invoices M nn inducement for them to purchase of it;
with the effect of increasing the price of its products over and above their
fair market value, of increasing the cost to the public of the service
rendered by the employers, and of compelling competitors to adopt the ·
same method in order to retain their business:
Held, That such payments, under the circumstances set forth, constituted an
unfair method of competition.

COMPLAINT.
The Federal Trade Commission, having reason to believe from a
preliminary investigation made by it that the Haas Brothers Packing Company, Inc., hereinafter referred to as the respondent, has
been and is using unfair methods of competition in violation of the
provisions of Section 5 of an Act of Congress approved September
26, 1914, entitled "An Act to create a Federal Trade Commission,
to define its powers and duties, and for other purposes," and it appearing that a proceeding by it in respect thereof would be to the
interest of the public, issues this complaint, stating its charges in
that respect on information and belief as follows:
P ARAGRAPII 1. That the respondent is n, corporation organized and
existing under the laws of the State of Alabama, with its principal
place of business at Mobile, in said State.
PAR. 2. That the respondent is engaged in the business of selling
meats and provisions to officers and employees in charge of vessels
and the agents of owners of vessels which reach the port of Mobile,
Ala., while engaged in the transportation of passengers and cargoes
between ports of the United States and foreign countries, such meats
and provisions sold by respondent being for consumption on the said
vessels while so engaged in and beyond the territorial jurisdiction
of the United States; respondent carries on such business in direct,
active competition with other persons, partnerships and corporations
similarly engaged.

HAAS BROTHERS PACKING CO., INC.
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PAR. 3. That respondent in the course of his business, as described
in paragraph 2 hereof, gives and has given to captains and other
officers and employees in charge of vessels to which it furnishes meats
and provisions, without the knowledge or consent of their employers
or principals, cash commissions and gratuities to induce said officers
and employees to purchase from respondent meats and provisions
for consumption upon the vessels operated by them for the owners
thereof, or as a reward for having purchased same from respondent;
that respondent pays out for such commissions and gratuities, large
sums of money which amount in the aggregate to 5 per cent of the
gross income derived from that branch of its business; that as a
result of the giving of such commissions and gratuities respondent
adds to its cost of doing business approximately $2,000 per year and
is compelled to and does add to the sel!ing price of the commodities
sold by it, as aforesaid, an amount approximating 5 per cent of a
fair market value of said commodities, which amount customers of
respondent and eventually the public must pay; that as a further
result of respondent's said practices, all of its competitors are
affected; that such practices tend to cause competitors to pay like
commissions and gratuities to officers and employees in charge of
vessels which .reach the port of Mobile, Ala., for the same purposes
and with the same effect, as a means of protecting their trade and
preventing the respondent from obtaining the business enjoyed by
them.
PAn. 4. That by reason of the facts recited, the respondent is using
an unfair method of competition in commerce, within the intent and
meaning of Section 5 of an Act of Congress entitled "An Act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes," approved September 26, 1914.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress approved September 26, 1914, the Federal Trade Commission issued and served
a complaint upon the respondent, Haas Brothers Packing Company,
Incorporated, charging it with the use of unfair methods of competition in violation of the provisions of said Act.
The respondent having entered its appearance and filed its answer
herein, hearings were had and evidence was thereupon introduced in
support of the allegations of the said complaint before F. C. Baggarly, an examiner of the Federal Trade Commission theretofore
duly appointed.
And thereupon this proceeding came on for final hearing and the
Commission, having duly considered the record and being now fully
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advised in the premises, makes this its findings as to the facts and
conclusion.
FINDINGS AS TO THE FACTS.

PARAGRAPH 1. The respondent Haas Brothers Packing Company,
Incorporated, is a corporation, organized under the l.tws of the
State of Alabama about fifteen years ago, with an authorized capital
stock at this time of $12,000. Its principal place of business and
executive offices are located in Mobile, Ala.
PAn. 2. The respondent, trading as aforesaid, is now and has for
more than two years last past been engaged in the selling of ship
chandlery or steward supplies, consisting mostly of meats for consumption upon vessels which reach the Port of Mobile, Ala., while
engaged in the transportation of passengers and cargoes between
ports in the various States of the United States and in commerce
between ports of the United States and ports in foreign countries,
and such business has been and is being conducted by respondent in
direct, active competition with other persons, partnerships, and corporations similarly engaged.
PAR. 3. The respondent, in the course of its business as describe a
in paragraph 2 hereof, has solicited the business of and has sold
and delivered to vessels engaged in coastwise trade, plying between
the ports of Mobile, Ala., and ports in other States of the United
States, and has also solicited the business of and has sold and
delivered to vessels under foreign registry, including Norwegian,
Spanish, Italian, and British, while said vessels were engaged in
commerce, steward or food supplies necessary for the use and maintenance of the officers and crew of such vessels while in port and
upon the high seas; said supplies so furnished were necessary in
order that said vessels could continue to operate as instrumentalities
of commerce.
PAR. 4. The respondent, trading as aforesaid and in the course of
its business as heretofore described, has given to captains and
stewards of ves:;els, engaged in interstate and foreign commerce, and
without the knowledge or consent of their employers or principals,
and without other consideration therefor, cash commissions or
gratuities to an amount approximating 5 per cent of the invoice of
sales so made to induce such officers to purchase meats and provisions from respondent for use and consumption upon vessels while
engaged in commerce and while operated by. said officers for their
principals or owners thereof, and particularly gave to captains and
stewards of vessels for their personal use, sums of money in cash,
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248

251

Findings.

the same being approximately 5 per cent of the invoice sales covering ship supplies purchased on the following dates:
Jan. !>,1910.
Jan. 25,1919.
Feb. 19,1910.
Feb. 23,1910.
Mar. 6,1019.
Mar. 25,1019.
Apr. 5, 1919.

Decatur Bridge---------_ _ ----------------------.-Lui Coma------------ _____ --------------------------Steamship Evc1·glarle ______ __
_ __ -----~-----------Steamship Knoxville______ ___
_ _ . -----------------Luke Elmhurst___________ __ _ ___ . _ __ ----------·---Steamship West Kyska___________________________________
Steamship Lake Allen____________________________________

$47
100
50
20
65
35
50

Apr. 1G, 1919.
Apr. 26, 1919.
l\Iay 21, 1919.
May 22,1919.
June 9,1910.
June 16,1919.
July 13,1919.
Sept. 2, 191~.
Sept. 14, 1D19.
Sept. 6,1919.
Sept.10,1919.
Sept.15,1919.
Sept. 22, 1919.
Sept 24,1019.
Oct. 2,1919.

Steamship Lake Gardner____ ---------------------------Steamship Lal•e Tesco____________________________________
Steamship Laurel---------------------------------------Steamship Glorietta ------------------------------------Steamship Cave Nest_____________________________________
Steamship .Asquai.n_______________________________________
Steamship Lake Falcmtt --------------------------------Steamship Lake ElneberL-----------------------------Steamship West Kyska ----------------------------------Steamship Lake Garza----------------------------------Steamship Tu~--------------------------------------Steamship QuattaguB------------------------------------Steamship Ossinim.g -------------------------------------Steamship Lake Fon du Lac______________________________
Steamship llunisca _______________________________________

60

Oct. 5, 1919.
Oct. 5, 1919.
Oct. :i, 1919.
Oct. 6, 1919.
Oct. 16, 1919.
Oct. 18,1919.
Oct 18,1919.

Steamship
Steamship
Steamship
Steamship
Steamship
Steamship
Steamship

SO

45
25
85
25 ·
60
60
50
60
~
75
100
~

60

Loclchart______________________________________ 50
La-ke Ounce----------------------------------- 125
Tuecoma -------------------------------------- 50
Lake Fernwood------------------------------- ~
Lake Kyttle-----------------------------------

00

Hutchinson____________________________________ 90
lluichinson ___________________________________ 100

Nov. 5,1919. Steamship BrabanL-------------------------------------- 20
Feb. 26, 1920. Steamship BrabanL-------------------------------------- 21
Mar. 4,1920. Tug S . .American_____________________________ :------------ 10
1920. Steamship Tuscan--------------------------------------- 10
Mar. 18, 1920. Steamship Tuscan-------------·-------------------------- 15

Said sums of money allowed and paid to captains and stewards
of vessels as commissions or gratuities, aggregating approximately
5 per cent of the volume of sales so made, is added by respondent to
its cost of doing business, and respondent adds to the selling price
of the supplies so sold by him an amount sufficient to cover the amount
so expended, which is an addition to the fair market value of such
commodities, and which additional amount as paid becomes a charge
against the owner or operator of said vessels and ultimately against
the public.
PAR. 5. The giving of cash commissions or gratuities causes competitors of the respondent who do not desire to engage in such practices to give commissions or gratuities of substantially like amounts

252

FEDER.AL TRADE COMMISSION' DECISION'S.

Order.

4F.T.C.

to the officers or employees of saiq vessels for the purpose of protecting their trade and as a means of preventing respondent from
obtaining the business enjoyed by such competitors.
CONCLUSION.

The practices of said respondent, as set forth in the foregoing
findings as to the facts, are unfair methods of competition in commerce and constitute a violation of an Act of Congress approved
September 26, 1914, entitled "An Act to create a Federal Trade
Commission, to define its powers and duties, and for other purposes."
ORDER TO CEASE AND DESIST,

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of the
respondent, and the testimony and evidence submitted, and the Commission having made its findings as to the facts with its conclusion
that the respondent has violated the provisions of the Act of Congress, approved September 26, 1914, entitled "An Act to create a
Federal Trade Commission, to define its powers and duties, and for
other purposes,"
It is now ordered, That the respondent, Haas Brothers Packing
Company, Incorporated, Mobile, Ala., and its officers, agents, representatives, servants, and employees cease and desist from directly or
indirectly giving to agents, captains, masters, stewards, engineers,
or other employees of vessels, engaged in commerce, cash or other
gratuities without the knowledge or consent of their employers, as
inducements to influence their employers to purchase and as gratuities for purchasing for said employers, ship chandlery consisting of
meats and provisions or similar supplies necessary or essential in the
operation of said vessels as instrumentalities of commerce.
It is further ordered, That the r~spondent, within sixty (60) days
after the service upon it of this order, file with the Commission a
report in writing setting forth in detail the manner and form in
which it has complied with the order to cease and desist hereinbefore
·
set forth.

COWLEY PACKING CO., INC.
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FEDERAL TRADE COMMISSION
'1.1,

COWLEY PACKING COMPANY, INC.
COMPLAINT IN THE MATTER OF TilE .ALLEGED VIOLATION OF SECTION IS
OF .AN .ACT OF CONGRESS .APPROVED SEPTElfBER 26, 1914,

Docket 829-February 25, 1922.
SYLLABUS.

Where a corporation engaged in the sale of ship chandlery to coastwise and
ocean-going ships, including vessels under foreign registry, the business
of which It solicited, paid to the captains of such vessels, without the knowledge or consent of their employers or principals, commissions approximating 5 per cent of the invoices as an inducement for them to purchase of
it; with the effect of increasing the price of its products over and above
their fair market value, of increasing the cost to the public of the service
rendered by the employers, and of compelling competitors to adopt the
same method in order to retain their business :
Held, That such payments, under the circumstances set forth, constituted an
unfair method of competition.

COMPLAINT.
The Federal Trade Commission, having reason to believe from a
preliminary investigation made by it, that the Cowley Packing Company, Inc., hereinafter referred to as the respondent, has been and
is using unfair methods of competition in violation of the provisions of Section 5 of an Act of Congress approved September 26,
1914, entitled, "An Act to create a Federal Trade Commission, to
define its powers and duties, and for other purposes," and it appearing that a proceeding by it in respect thereof would be to the
interest of the public, issues this complaint, stating its charges in
that respect on information and belief as follows:
P .ARAGR.APH 1. That the respondent is a corporation organized and
existing under the laws of the State of Alabama, with its principal
place of business at 1\Iobile, in said State.
P .AR. 2. That respondent is engaged in the business of selling
meats for consumption upon vessels which reach the port of Mobile,
Ala., while engaged in the transportation of passengers and cargoes
between ports in various States of the United States and between
ports in the United States and foreign countries; respondent carries
on said business in direct, active competition with other persons.
partnerships, and corporations similarly engaged.
P .AR. 3. That respondent in the course of its business, as described
in paragraph 2 hereof, gives and has given to captains and other offi-
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cers and employees of vessels to wbich it furnishes meats, without the
knowledge or consent of their employers ·or principals, cash commissions and gratuities and lavish entertainment, including dinner
and theater parties, lodging accommodations and other forms of
amusement and entertainment, to induce such officers and employees
to purchase from respondent, meats for consumption upon the vessels operated by them for the owners thereof, or as a reward for
having purchased such meats from respondent, and without other
consideration therefor, that respondent pays out for such cash commissions and gratuities and for entertainment so furnished by it,
large sums of money, such cash commissions and gratuities amounting in the aggregate to 5 per cent of the volume of sales so made by
it, and in addition thereto $50 to $75 per month for entertainment, as
aforesaid, which sums are added to respondent's cost of doing business, and respondent is compelled to, and does, add to the selling
price of the meats so sold by it, an amount sufficient to cover the
amount expended, which is in addition to the fair market value of
such meats and which additional amounts the customers'of respondent, and eventually the public, must pay; that as a further result
of respondent's said practices all of its competitors are affected and
such practices have tended to cause competitors of respondent to
give employees of their customers, commissions and gratuities of
substantially like amounts to those paid by respondent, as aforesaid,
:for the same purpose and with the same effect, as a means of protecting their trade and preventing respondent from obtaining the
business enjoyed by them.
PaR. 4. That by reason of the facts recited, the respondent is using
an unfair method of competition in commerce, within the intent and
meaning of Section 5 of an Act of Congress entitled, "An Act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes," approved september 26, 1914.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress approved September 26, 1914, the Federal Trade Commission issued and served a.
complaint upon the respondent, the Cowley Packing Company, Incorporated, charging it with the use of unfair methods of competition
in violation of the provisions of said act.
The respondent having entered its appearance and filed its answer
herein, hearings were had and evidence was thereupon introduced in
support of the allegations of said complaint before F. C. Baggarly,

COWLEY PACKING CO., INC.
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an examiner of the Federal Trade Commission theretofore duly
appointed.
And thereupon this proceeding came on :for final hearing and the
Commission, having duly considered the record and being now fully
advised in the premises, makes this its findings as to the facts and
conclusion:
FINDINGS AS TO THE FAOTS.
PARAGRAPH 1. The respondent, Cowley Packing Company, Incorporated, is a corporation, organized under the laws of the State of
Alabama, on the 25th day of May, 1920, with an authorized capital
stock of $5,000. Said respondent maintains its principal place of
business and executive offices in the city of Mobile, State of Alabama.
PAR. 2. The respondent is now and has since its incorporation been
engaged in the business of selling meats or provisions at retail in
the city of Mobile, Ala., and for consumption and use upon vessels
which reach the port of l\Iobile, while engaged in the transportation
of cargoes between ports in the various States of the United States
nnd in commerce between ports of the United States and ports in
foreign countries, and such business has been and is being conducted
by respondent in direct, active competition with other persons, partnerships, and corporations similarly engaged.
PAR. 3. The respondent, in the course of its business, as described
in paragraph 2 hereof, has solicited the business of and has sold
and delivered to vessels plying between the ports of :Mobile, Ala.,
and ports in other States of the United States, and has solicited the
business of and has sold and delivered to vessels under foreign registry, including Norwegian, Swedish, and Danish, while said vessels
were engaged in commerce, steward or food supplies necessary for
the use and maintenance of the officers and crew of such vessels while
in port and upon the high seas, all of which supplies so furnished
were necessary in order that said vessels could continue to operate
as instrumentalities of commerce.
PAR. 4. The respondent, in the course of its business as heretofore
described, has given to captains of foreign vessels engaged in foreign
commerce, and without the knowledge or consent of their employers
or principals and without other consideration therefor, cash commissions or gratuities to an amount approximating 5 per cent of the
invoice of sales so made, to induce such officers to purchase meats
or provisions from respondent for use and consumption upon vessels
while engaged in commerce and while operated by said officers for
their pdncipa]s or owners thereof, and particularly gave to captains
of vessels for their personal use, sums of money in cash, the same
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being approximately 5 per cent .of the invoice sales covering ship
supplies purchased on the following dates: ·
Dec. 31, 1920. Steamship Bratland---------------------------------Feb. 18,1921. Steamship Bratland__________________________________
~pr. 29,1921. Steamship Elka 3-----------------------------------1\Iay 25, 1920. Steamship Harold-----------------------------------1\Iay 29, 1920. Steamship Harold____________________________________
July 15,1920. Steamship Harold-----------------------------------July 28,1920. Steamship Harold-----------------------------------July 11, 1920. Steamship Harold-----------------------------------Dec. 18,1920. Steamship Harold-----------------------------------Dec. 10,1920. Steamship Harold-----------------------------------Jan. 19,1921. Steamship Harold-----------------------------------Dec. 13, 1921. Steamship Honduras--------------------------------Dec. 31, 1921. Steamship Honduras--------------------------------Jan, 2, 1921. Steamship Honduras--------------------------------Jan. 28,1921. Steamship Honduras--------------------------------Feb. 23, 1921. Steamship Honduras--------------------------------Mar. 7, 1921. Steamship Honduras--------------------------------~pr. 8,1921. Steamship Honduras--------------------------------liar. 2,1920. Steamship Imperator--------------------------------lfar. 1,1921. Stean1ship Imperator _________________________________

$523. 39
36.94
152.75
242. 45
79. 60
269.94
309.08
305. 00
578.00
261.00
446.65
223. 05
2G5. 95
245. 80
222.95
193. 55
193. 92
219. 15
266.79
459.36

Feb. 25,1921. Steamship Startford---------------------------------- 110.15
6, 1920. Steamship Thorgerd---------------------------------- 487. 70

~pr.

Said sums of money allowed and paid to captains of vessels as
commissions or gratuities, aggregating approximately 5 per cent of
the volume of sales so made, is added by respondent to its cost of
doing business, and respondent adds to the selling price of the supplies so sold by it an amount sufficient to cover the amount so expended which is an addition to the fair market value of such commodities, and such additional amount as paid becomes a charge
against the owner or operator of said vessels and ultimately against
the public.
Martin A. Dlomberg, an officer of the respondent corporation, has
from time to time entertained in his home, officers or employees of
vessels engaged in commerce. The evidence does not disclose that
such entertainment was in the nature of a gratuity or an inducement
to said officers or employees to purchase supplies from said respondent corporation for the account of the prin~ipals or owners of such
vessels.
PAR. 5. The giving of cash commissions or gratuities causes competitors of the respondent who do not desire to engage in such practices to give commissions or gratuities of substantially like amounts
to the officers or employees of said vessels for the purpose of protecting their trade and as a means of preventing respondent from
obtaining the business enjoyed by such competitors.

AMORY & MOORE, INC.
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Memorandum.
CONCLUSION.

The practices of said respondent, as set forth in the foregoing
findings as to the facts, are unfair methods of competition in commerce and constitute a violation of an Act of Congress approved
September 26,1914, entitled, "An Act to create a Federal Trade Commission, to define its powers and duties, and for other purposes."
ORDER TO CEASE AND DESIST •

.T~is proceeding having been. heard by the Federal Trade Commisswn, upon the complaint of the Commission, the answer of the
respondent, and the testimony and evidence submitted, and the Commission having made its findings as to the facts with its conclusion
that the respondent has violated the provisions of an Act of Congress, approved September 26, 1914, entitled, "An Act to create a
Federal Trade Commission, to define its powers and duties, and
for other purposes,"
It is now ordered, That the respondent, Cowley Packing Company, Incorporated, Mobile, Ala., its officers, agents, representatives,
servants, and employees, cease and desist from directly or indirectly
giving to agents, captains, masters, stewards, engineers, or other
employees of vessels, engaged in commerce, cash or other gratuities
without the knowledge or consent of their employers, as inducements
to influence their employers to purchase, and as gratuities for purchasing for said employers, ship chandlery consisting of meats or
pro"risions or similar supplies necessary or essential in the operation
of said vessels as instrumentalities of commerce.
It is further ordered, That the respondent, within sixty (60) days
after the service upon it of this order, file with the Commission a
report in writing setting forth in detail the manner and form in
which it has complied with the order to cease and desist hereinbefore
set forth.
The Commission also issued findings and order involving commercial bribery on the part of a ship chandlery concern in the case
of Amory & Moore, Inc. (Docket 780, Aug. 9, 1921.)
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FEDERAL TRADE COMMISSION

v.
THE MENNEN COMPANY.
COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION 5 .
OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26 7 1914 7 AND OF SEC·
TION 2 OF AN ACT OF CONGRESS APPROVED OCTOBER 15, 1914.

Docket 606--March 3, 1922.
SYLLABUS,

Where a corporation engaged in the manufacture and sale at fixed uniform
list prices, freight prepaid, of talcum powder and other similar products
of uniform grade and quality, all nationally known, did not consistently extend to all customers or prospective customers discounts based upon
quantity, difl'erence 1n cost of selling, transportation, or competitive conditions, but in accordance with a selection based upon the purchasers'
purposes, policies and practices divided the same into two classes,
to one of whlch It allowed more liberal discounts than to the other,
regardless of quantity purchased; with the result that such dlscrlruinatlon placed the class discriminated against at a serious competitive dlsad·
vantage, tended to cause its retail customers to bestow their patronage
upon the favored class, and tenue<l dangerously unduly to hinder com·
petition between retail as well as wholesale distributors of its products:
HeZd, That such practices, unuer the conditions and circumstances set forth,
constituted unfair methods of competition in violation of Section 5 of the
Act of Congress approved September 20, 1914, and also an unlawful dis·
crimination In price, in violation of the provi:sions of Section 2 of the
.Act of Congress approved October 15, 1914.

AMENDED COMPLAINT.
I.

The Federal Trade Commission, having reason to beFeve from a
preliminary investigation made by it that The Mennen Company,
hereinafter referred to as the respondent, has during the two years
last past violated and is violating Section 5 of an Act of Congress
approved September 26, 1914, entitled "An Act to create a Federal
Trade Commi~ion, to define its powers and duties, and for other
purposes," and it appearing that a proceeding by it in this respect
would be to the interest of the public, issues this amended complaint
stating its charges in this respect on information and belief as
follows:
PAitAGRAPH 1. That the respondent, The Mennen Company, is a
corporation organized, existing and doing business under and by
virtue of the laws of the State of New York, with its principal office
ahd place of business located at the City of Newark, in the State of
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New Jersey, and is now and at all times hereinafter mentioned [has
been} engaged in the business of manufacturing and selling talcum
powder, tooth paste, shaving soap, and various other toilet articles,
causing same to be transported to purchasers thereof from the State
of New Jersey, through and into various States of the United States,
the Territories thereof, the District of Columbia and foreign countries, in direct competition with other persons, partnerships and
corporations similarly engaged.
PAR. 2. That respondent has adopted a plan for the allowance of
trade discounts in the marketing of its products; that in pursuance
of such plan respondent has and continues to classify its customers
into two groups according to a basis of selection adopted by it and
has allowed and does allow to purchasers of the same quantity and
quality of its products, different discount rates according to the
classification of such purchasers by respondent.
PAn. 3. That this practice of varying discounts irrespective of
quantity and quality, tends unduly to hinder competition between
distributors of respondent's products to retailers or directly to the
consuming public.
PAR. 4. That by reason of the facts recited, the respondent is using
an unfair method of competition in commerce, within the intent and
meaning of Section 5 of an Act of Congress, entitled "An Act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes," approved September 26, 1914.

II.
And the Federal Trade Commission, having reason to believe from
a preliminary investigation made by it that The Mennen Company,
hereinafter referred to as respondent, has been and is violating the
provisions of Section 2 of an Act of Congress, approved Ootober 15,
1914, entitled "An Act to supplement existing laws against unlawful restraints and monopolies and for other purposes," issues
this complaint, stating its charges in that respeot on information and ·
belief, as follows :
PARAGRAPH 1. That the senral recitals in Paragraphs One and
Two of Count I thereof, are hereby charged as fully and completely
as though the several paragraphs were repeated verbatim.
PAR. 2. That the varying discount rates allowed by the respondent
are a discriruination in price between purchasers of respondent's
commodities for use, consumption or resale within the United States
and the District of Columbia, the effect of which may be to substantially lessen competition in the distribution of respondent's products
or between distributors thereof.
111213°-!!3-VOL 4-18
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PAR. 3. That such discriminati<m is not founded in difference in
the grade, quality or quantity of the commodity sold and does not
make only due allowance for difference in the cost of selling or transportation and is not made in good faith to meet competition; that the
plan for classification of customers and the allowance of varying
discount rates as previously set forth is not a selection of customers
in bona fide transactions not in restraint of trade.
PAR. 4. That the actions and doings of the said respondent herein
referred to and recited are contrary to the intent and meaning of
Section 2 of an Act of Congress, entitled "An Act to supplement existing laws against unlawful restraints and monopolies, and for
other purposes," approved October 15, 1914.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress approved September 2G, 1914, entitled" An Act to create a Federal Trade Commission, to define its powers and duties, and for other purposes," and an
Act of Congress approved October 15, 1914, entitled, "An Act to
supplement existing laws against unlawful restraints and monopolies,
and for other purposes," the Federal Trade Commission issued and
served an amended complaint upon the respondent, The Mennen
Company, charging it with the use of unfair methods of competition
in commerce, in violation of the provisions of Section 5 of said Act
of Congress approved September 26, 1914, and with a violation of
the provisions of Section 2 of said Act of Congress approved October 15, 1914.
The respondent having entered its appearance by its attorney, Gilbert II. Montague, and filed its amended answer herein, hearings
were had and evidence was thereupon introduced in support of the
allegations of said amended complaint, and on behalf of the respondent, before John W. Dennett, an examiner of the Federal Trade Commission theretofore duly appointed:
And thereupon this proceeding came on for final hearing, and the
Commission having heard argument of counsel and duly considered
the record, and being now fully advised in the premises, makes this
its findings as to the facts, and conclusion:
FINDINGS AS TO TilE FACTS.

PARAGRAPH 1. That respondent, The Mennen Company, is a corporation organized, existing and doing b\lsiness under and by virtue
of the laws of the State of New York, with its principal office and
place of business located in the City of Newark, in the State of New
Jersey.
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PAR. 2. That respondent is now, and for more than five years last
past has been, engaged in the business of manufacturing and sellin'g
talcum powder, tooth paste, shaving soap and various other toilet
articles, and causing said articles or commodities to be transported
to purchasers thereof, from the State of New Jersey through and
into various States of the United States, the territories thereof, the
District of Columbia and foreign countries, in direct competition
with other persons, partnerships and corporations similarly engaged.
PAR. 3. That respondent has adopted a plan for the allowance of
trade discounts in the marketing of its products and in pursuance
of such plan, respondent did, on or about January 1, 1917, classify,
and 'continue to classify, its customers into groups according to a
basis of selection adopted by it, and has allowed and does allow to
purchasers of the same quantity and quality of the same products,
different discount rates, according to the classification of such purchasers by respondent in the following manner:
(a) Prior to January 1, 1917, respondent made no classification
of its customers for the purpose of giving different discounts to
different customers or to different classes of customers, but gave the
same discounts and the same prices to all customers alike who bought
the same goods of respondent in identical quantities-that is to say,
the quantity purchased was the only basis upon which respondent
made discrimination between its customers as to discounts and prices.
(b) January 1, 1917, respondent took its first step in classifying
its customers as a basis of giving different discounts, and in the
course of that year made distinctions in two particulars, namely: On
all goods of which the unit retail resale price named by respondent
was 25 cents, the purchasers then classified and designated by respondent as "retailers" secured a discount of but 10 per cent from
respondent's list price, no matter what quantity they might purchase,
while the customers classified and designated by respondent as
"jobber" or" wholesaler" received from respondent, in the purchase
of its goods, discounts from respondent's list prices upon the goods
named of 15 per cent, as a minimum, and from that amount to 17
per cent, on assorted quantity orders. Talcum powder, the retail
package price of which was in 1917 named by respondent at 15
cents, was sold by respondent to " retailers" at a discount of 15 per
cent from respondent's list price, in any quantity above a certain
fixed minimum, while in the sale of normal jobbing quantities to
"jobbers," respondent gave such "jobbers" or "wholesalers" a discount of 16 per cent or 17 per cent from such prices.
(c) In March, 1917, respondent announced that it contemplated
such a change in sales methods as would develop a. line of 25-cent
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packages upon which the demarcation between "jobbers" and
" retailers " would be sharply drawn in the allowance of the different
discounts.
(d) Respondent issued and circulated a price list of its products,
designated by it" General Price List," effective January 1, 1917, canceling all previous lists, wherein it offered, on orders of not less
than $30 net, a trade discount of 15 per cent off list upon articles,
including "Borated Talcum Powder," listed by respondent at $1.50
a dozen as a minimum resale price from wholesaler to retailer, and
15 cents a package as a retail resale price, and a trade discount of
10 per cent off list price upon articles listed by respondent at $2
a dozen as a minimum price from wholesaler to retailer, and 25 cents
a package as a minimum resale price at retail. Terms were named
in this price list at 2 per cent cash, 10 days, 30 days net, freight
allowed, no cartage. Orders for less than $30 net, respondent announced, would be supplied only through jobbers, at not less than list
prices. At the time that such list was in force and effect, being
until June 1, 1917, sales of its product were made by respondent to
customers classified and designated by it as " retailers" at prices
and on terms set forth in said" General Price List of 1917."
Sales of its products were not made by respondent, nor products
offered to said customers so classified by it as "retailers" at prices
less, nor discounts greater, than shown in said list, while said list
was in force and effect, no matter what the quantities purchased at
a single purchase. No other price list of respondent applying to
customers classified by it as "retailers" was in force at this time.
(e) Respondent herein also issued and circulated another price
list of its products, designated "Wholesale Price List, 1917," effective
January 1, 1917, canceling all previous lists, wherein respondent
offered, upon orders amounting to not less than $150 net, a 15 per
cent discount on such $150 quantities; 16 per cent discount on $250
quantities; 17 per cent discount upon $500 quantities of respondent's
products, including Borated Talcum Powder listed by it at $1.50
a dozen of $18 per gross minimum price from wholesaler to retailer,
with cash discount not more than 2 per cent. Respondent also
granted said wholesalers a like discount on shaving cream and other
products listed by respondent at $2 per dozen, or $24 per gross,
with cash discount of not more than 2 per cent. Terms upon pur·
chases of goods in accordance with said "Wholesalers Price List,
1917," were announced therein as 2 per cent cash ten days, or 30
days net, freight allowed, no cartage. Sales were made by respondent of its goods at the time said" Wholesalers Price List, 1917,"
was in force and effect, being until June 1, 1917, at the prices and
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upon the discounts and terms named in such price list.to customers
classified by it as "jobbers" or "wholesalers." Said price list was
the only price list of respondent in force and effect between January
1, 1917, and June 1, 1917, applying to the class of customers classified and designated by it as "wholesalers."
(f) Respondent herein issued and circulated a " General Price
List, 1917," effective June 1, 1917, canceling the previous list of
January 1, 1917, whereby respondent offered for shipment direct
from the factory, in single purchases of $30 or more after all trade
discounts had been deducted, to customers by it classified and designated as "Retailers," talcums at list prices "wholesaler to retailer,"
as follows:
1. " Large size," $2.15 per dozen, trade discount 10 per cent.
2. ":Medium size," $1.50 per dozen, trade discount 15 per cent.
3. " Introductory size," 90 cents per dozen, trade discount 10 per
cent. For large, medium, and introductory sizes respectively
of talcum, in said last mentioned price list, respondent
named 25 cents, 15 cents and 10 cents, respectively, as resale prices at retail.

Respondent also offered in said last mentioned price list, for
shipment direct from its factory for single purchases of not less
than $30 after all trade discounts had been deducted, to customers
by it classified and designated as "retailers," "other products," including shaving cream, at list prices" wholesaler to retailer" at $2.15
per dozen, a trade discount of 10 per cent. Tern1s named in said
list by said respondent were 2 per cent cash, 30 days net, freight allowed, no cartage. On orders for less than $30 net, minimum,
respondent announced in said list that customers would be supplied
only throug!1 the jobber and at list prices.
At the times said last mentioned price list was in force and effect,
being from June 1 to September 1, 1917, respondent sold its said
products to said customers classified and designated by it as " retailers," at prices and discounts, and upon the terms, named in said
last mentioned price list. Sales of its products were not made by
respondent nor its products offered to said customers so classified
and designated by it as "retailers" at prices less, nor at discounts
greater, than shown in said list, while said list was in force, no matter what the quantities purchased at a single purchase. No other
price list of said respondent applying to said customers classified
and designated by it as " retailers," was in force and effect at that
time.
(g) Respondent herein issued and circulated its price list designated" Wholesale Price List, 1917," effective June 1, 1917, canceling
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previous list of January 1, wherein it offered to customers classified
and designated by it as "wholesalers," the following minimum
prices from "wholesalers to retailers":
1.
2.
3.
4.

"Large Size Talcums" at $2.15 per dozen.
" Other items " at $2.15 per dozen.
"1\Iedlum Size Talcums" at $1.50 per dozen.
"Introductory size Talcums" at 90 cents per dozen.

In said last mentioned price list, respondent stipulated that minimum jobbing prices should be charged on resale, as follows:
1. " Large Size Talcums " and " Other Items," jobbing price $25.80
per gross, $2.15 per dozen, with a cash discount of not over
2 per cent.
2. "Medium Size Talcums," jobbing price. $18.00 per gross, $1.50 per
dozen, with cash discount of not over 2 per cent.
3. "Introductory Size Talcum," jobbing price $10.80 per gross, or
90 cents per dozen, with a cash discount of not over 2 per
cent.
·

From said prices so offered in said last mentioned list, respondent
also offered to its customers by it classified and designated as "jobbers" or "wholesalers," trade discounts as follows:
1. $175 quantities, list less 15 per cent.
2. $300 quantities, list less 16 per cent.
3. $000 quantities, list less 17 per cent.
Terms 2 per cent cash 10 days, 30 days net, freight prepaid ; no
cartage.

During the time said last mentioned price list was in force and
effect, being from June 1 to September 1, 1917, respondent sold its
said products to its customers classified and designated by it as
"wholesalers," at the prices and discounts and upon the terms named
in said last mentioned price list. No other price list o£ said re·
spondent applying to said customers so classified by it as "jobbers"
or "wholesalers" was in force or effect until said list was canceled
September 1, 1917 (from June 1, 1917).
(h) Respondent issued and circulated its price list of its products,
which it designated "General Price List, 1917," effective September
1, canceling previous list of June 1, wherein it offered for direct
shipment in purchases of $30 minimum after all trade discounts had
been deducted, to its customers by it classified and designated as
"retailers," the following " wholesale prices":
1. "Large Size Talcums," $2.50 per dozen, trade discount 10 per
cent; 25 cents per package, resale price at retail.
2. " Other Items "Shaving Cream _______________________ $3. 00 per dozen;
Tar Shampooing Cream________________ 3. 00 per dozen;
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2. " Other Items "-Continued.
Cold Cream --------------------------- $2. 50 per dozen;
RuviR--------------------------------- 2. 50 per dozen ;
Kora Konia--------------------------- 2. 50 per dozen;
Borated SoaP-------------------------- 2. 50 per dozen;
Liquid Corn Plaster------------------- 2. 50 per dozen.
Trade discount 10 per cent.
Resale retail price, 25 cents and 35 cents.
S. " Medium Size Talcums," $1.50 per dozen, trade discounts 10
per cent; 20 cents per package, resale price at retail.
Terms 2 per cent cash 10 days from date of Invoice, or 30 days
net. Freight allowed ; no cartage.

Orders for less than minimum of $30 for each purchase, it was announced in said last mentioned price list, would be supplied only
through the jobber, at not less than list prices for each product.
At the time the said last mentioned price list was in force and effect, being from September 1, 1917, to March 11, 1918, respondent
sold its said products to its said customers by it classified and designated as " retailers," at the prices and discounts and upon the terms
named in said price list. Sales of its said products were not made
by respondent, nor its products offered to said customers so classified
and designated by it as " retailers," at prices less, nor discounts
greater, than shown in said list so in force and effect, no matter what
the quantities purchased at a single purchase. No other price list of
said respondent applying to said customers so classified and designated by it as "retailers," was in force or effect until March 11, 1918
(and from September 1, 1917).
(i) Respondent issued and circulated its price list of its said
products which it designated "Wholesalers Price List, 1917," effective September 1, canceling previous list of June 1, wherein respondent offered its products at "wholesale prices," as follows:
1. " Large Size Tulcums"---------------------2. " Other Items"Sha ving Cream_______________________
Tar Shampooing Cream________________
Cold Cream ----------------·----------Ruvla--------------------------------Kora Konia--------------------------Borated Soup ------------------------Liquid Corn Plaster------------------S. "Medium Size Talcums "--------------------

$2. 50 per dozen;
3. 00 per dozen;
3. 00 per dozen;
2. 50 per dozen :
2. 50 per dozen :
2.150 per dozen:
2. 50 per dozen;
2. 50 per dozen.
1. 75 per dozen.

In said price list, request was made that a minimum price of $36
per gross and $3 per dozen be made on Shaving Cream and on Tar
Shampooing Cream, $30 per gross or $2.50 per dozen on items scheduled in said list at $2.50 per dozen "wholesale prices" and $21 per
gross or $1.75 per dozen on" 1\fedium Size" talcums, with cash discount of not more than 2 per cent.
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From the above-named "wholesale prices" so named in last mentioned list, respondent offered in said list the following discounts
to its customers classified and designated by it as "jobbers" or
" wholesulers " :
1. $175 qunntltles, list less 15 per cent.
2. $300 quantities, list less 16 per cent.
3. $600 quantities, list less 17 per cent.
Terms 2 per cent, cash 10 days, or 30 days net, freight prepaid,
no cartage.

At the time the said last mentioned list was in force and effect,
being from September 1, 1917, to March 15, 1918, respondent sold
to its customers so classified and designated by it as "jobbers" or
"wholesalers," at the prices and discounts and upon the terms named
in said last mentioned list. No other list o£ said respondent for its
products applying to its said customers so classified and designated
by it as "wholesalers" was in force and effect from the time said
last mentioned list was made effective until on or about March 15,
1918.
.
{j) Respondent herein issued and circulated its price list for its
products, dated March 11, 1918, in the form of a circular letter designated by it, "Introductory Offer," "March 15 to April 15, 1918,"
wherein respondent offered to its customers of all classes a trade
discount of 10 per cent on orders of two gross or more to be shipped
directly from its factory, and a cash discount of 5 per cent 10 days
from date of invoice or sight draft bill o£ lading attached, freight
allowed, no cartage. For the period o£ one month, being for orders
taken between March 15, 1918, and April 15, 1918, respondent offered to its customers, in addition, an extra cash discount of 10 per
cent, upon conditions named in said document designated " Introductory Offer." Incorporated in said document so designated "Introductory Offer" was a price list of respondent's products, as follows:
1. "Large Size Talcums "---------------------- $2. 50 per dozen;

2. "Medium Size Talcums "------------------- 1. 75 per dozen:
8. " Other Items "Borated Sonp ------------------------- 2. 50 per dozen;
Liquid Corn Plaster___________________ 2. 50 per dozen;
nuvla-------------------------~----- 2. 50 per dozen :
Cold Cream In Tubes------------------ 2. 50 per dozen;
Sha vlng Cream----------------------- 3. 25 per dozen ;
Tar Shampooing Cream________________ 3. 25 per dozen;
Cream DE'ntlfrlce---------------------- 3. 25 per uozen;
Kora Konla-------------------- 4. 50 per dozen.
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Minimum shipments direct from the factory, respondent designated in said '' Introductory Offer" as 2 gross. Orders for less than
2 gross, it was announced in said document, would be shipped
through the "jobber" at his pric~s and terms only; and said document was circulated to all classes of customers and the details above
outlined as to offers applied to all classes of customers, both " wholesalers" and " retailers " as classified and designated by respondent.
In addition to the offer contained in said document designated as
"'Introductory Offer," however, said respondent also issued and circulated in connection therewith, " Notice to Wholesalers " bein cr its
customers so classified and designated by it, which offered' tradet:>and
cash discounts on all wholesalers' invoices after March 15th, as
follows:
1.
2.
3.
4.

Less than 10 gross-less 10 per cent and 5 per cent for cash.
Ten gross and over-less 10 per cent and 7 per cent for cash.
Twenty gross and over-less 10 per cent and 8 per cent for cash.
Thirty gross and over-less 10 per cent and 9 per cent for cash.
Freight prepaid as heretofore. No advance datfngs or drop
shipments.

Discounts offered in said :'Notice to 'Vholesalers " to respondent's
customers classified and designated by it as "jobbers" and "wholesalers," were not offered nor given by it to respondent's c.ustomers
classified and designated by it as" retailers," no matter what quantities they may have purchased. From on or about March 15, 1918,
to on or about April 15, 1918, sales were made by respondent to its
customers classified and designated by it as "retailers," at prices and
upon discounts designated in said "Introductory Offer," and to its
customers classified and designated by it as "jobbers" or "wholesalers " at prices and discounts designated in said " Introductory
Offer" as modified by said "Notice to Wholesalers" accompanying
said "Introductory Offer"; and no other list of said respondent for
its products was in force or effect from about March 15, 1918, to
about April15, 1918.
(k} Respondent herein issued and circulated its price list of its
products, dated April 15, 1918, designated by it as " Scale Prices,"
in which it announced that shipments direct from the factory must
amount to 2 gross; that orders for less than the above 2 gross minimum would be shipped only through the jobber, at his prices and
terms ; that a trade discount of 10 per cent from list price would
apply to all orders for 2 gross or more, and a cash discount of 5 per
cent for payment within 10 days, or 30 days net, freight allowed,
no cartage. In said " Scale of Prices" respondent announced its list
prices as follows:
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1. " Large Size Talcums "--------:-------------- $2. 50 per dozen ;
2. " Other Items "Borated Soap ------------------------- 2. 50 per dozen ;
Liquid Com Plaster-------------------- 2. 50 per dozen;
nuvia ------------------------------ 2. 50 per dozen;
Cold Cream in tubes___________________ 2. 50 per dozen;
Shaving Cream ------------------------ 3. 25 per dozen;
Tar Shampooing Cream_______________ 3. 25 per dozen;
Cream Dentifrice --------------------- 3. 25 per dozen;
Kora Konia -------------------------- 4. 50 per dozen.
Discounts of 10 per cent trade and 5 _per cent cash were worked
out by respondent and results placed in said list in parallel columns.

Said " Scale of Prices" embodied the list prices and discounts at
which respondent herein sold its said products immediately after
April15, 1918, and until on or about August 5, 1918, to its customers
classified and designated by it as " retailers," and said " retailers"
were given by respondent no lower prices and no other nor greater
discounts than designated in said " Scale of Prices," no matter in
what quantities they may have purchased said products at a single
purchase. On the other hand, respondent's customers classified and
designated by it as "jobbers" and wholesalers," received upon their
purchase of the goods of said respondent, between April 15, 1918, and
August 5, 1918, when purchased in 10 gross or over at a single purchase, larger discounts, and therefore, lower prices, which discounts
were designated in" Notice to Wholesalers," effective March 15, 1918,
and no other list of said respondent's said products was in force and
effect from April15, 1918, to on or about August 5, 1918.
(l) Respondent herein issued and circulated its price list for its
said products, or price list so dated August 5, 1918, designated by it
"Scale of Prices," wherein it announced that shipments direc't from
its factory must amount to 1! gross, and that orders for less than
1! gross minimum would be supplied only through the "jobber"
at his regular prices and terms, and that a trade discount of 10 per
cent from list would be applied to orders for 1! gross or more, and
a cash discount of 5 per cent may be taken within. 10 days of the
date of invoice or on sight draft attached to bill of lading; freight
allowed, no cartage. In said " Scale of Prices" dated August 5,
1918, respondent herein announced the following list of prices for
ts products :
1. " Large Size Talcums "-------------------2. " Other Items "BorateJ SoaP------------------------Liquid Corn Plaster___________________
nuvla ________________________________
Cold Cream In tubes_________________
Shaving Cream_______________________
Tar Shampooing Cream_______________
Cream Dentifrice --------------------Kora Konia--------------------------

$2. 25 per dozen;
2.25 per dozen;
2. 25 per dozen;
2.25 per dozen;
2. 25
3. 25
3. 25
S. 25
4. 25

per
per
per
per
per

dozen;
dozen;
dozen;
dozen ;
dozen.

269

THE MENNEN CO.
258

Findings.

At the time immediately following August 5, 1918, and until on
or about January 1, 1919, the respondent herein sold its said products at the prices and discounts and upon the terms designated in
said " Scale of Prices" dated August 5, 1918, to its customers classified or designated by it as "ret!tilers," and said "retailers" were
given by respondent at said time no lower prices and no greater
discounts than the discounts designated in said " Scale of Prices,"
no matter in what quantities they may have purchased its said products. On the other hand, the respondent's customers classified and
designated by it as "jobbers," or "wholesalers," received from respondent upon their purchases of its said products, when purchased
in 10 gross quantities or over at a single purchase, the larger discounts, and therefore lower prices designated in "Notice to Wholesalers," effective March 15, 1918, the list prices announced in said
"Scale of Prices" dated August 5, 1918, being the basis upon which
discounts were reckoned for both said classes of customers, and no
other list of said respondent for its products was in force and effect
from on or about August 5, 1918, to on or about January 1, 1919.
( m) Respondent herein issued and circulated its price lists for its
said products designated by it " Scale of Prices," and dated January
1, 1919, wherein it announced that shipments direct from the factory
must amount to 11 gross, and that orders for less than 1! gross would
be supplied only through "jobber" at his regular prices and terms,
and that its terms were 10 per cent trade discount upon all orders of
1! gross and over, and a cash discount of 5 per cent less, 10 days from
the date of invoice, or 30 days net; freight prepaid; no cartage. It
also announced in said "Scale of Prices" dated January 1, 1919,
prices for its said products as follows:
1. " Large Size Talcums "--------------------2. " Other Items "Borated SoaP------------------------Liquid Corn Plaster.----------------Cold Cream in tubes-----------------Tar Shampooing Cream_______________
Cream Dentifrice--------------------Shaving Cream (large sl7..e only)------]{ora l{onla--------------------------

$2. 25 per dozen;
2.25
2. 25
2. 25
3. 25
3. 25
4. 25
4.25

per
per
per
per
per
per
per

dozen;
dozen;
dozen ;
dozen;
dozen;
dozen;
dozen.

Results of discounts above as applied to said list prices were set
out also by respondent in parallel columns in its price E;chedule desig-.
nated as " Scale of Prices," dated January 1, 1919.
Respondent herein, at the time immediately following January 1,
1919, and while said " Scale of Prices" was in force and effect, being
until on or about June 1, 1920, sold its products at the prices and discounts, and upon the terms designated in its said last mentioned
"Scale of Prices'' to its customers classified and designated by it as
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"retailers," and said "retailers " were given by respondent at such
times no lower prices and no greater discounts than the discounts
designated in said "Scale of Prices," dated January 1, 1919, no
matter in what quantities said "retailers" may have purchased its
said products. On the other hand, respondent's customers classified
and designated by it as "jobbers" or "wholesalers," received from
respondent upon their purchases of its said products, when purchased
in 10 gross quantities and over at a single purchase, between March
15, 1918, to, on or about January 1, 1920, the larger discounts, and,
therefore, lower prices, designated in its "Notice to Wholesalers"
effective March 15, 1918, and no other list of said respondent for its
products applying to said customers classified and designated by it as
"retailers" was in force or effect from on or about January 1, 1919,
to on or about June 1, 1920.
(n) Respondent herein issued and circulated its pri\!e list dated
January 1, 1920, designated by it" Wholesalers' Price List," wherein
it announced that shipments direct from the factory must amount to
a minimum of 1i gross, and that its terms and discounts were as follows:
1. For orders of 1i to 10 gross, list price less 10 per cent trade
discount; cash discount 5 per cent for payment within 10
days from date of invoice, or 30 days net.
2. For orders of 10 gross or over, list price less 10 per cent and
5 per cent trade discount, and cash discount of 3 per cent
for payment within 10 days from date of invoice, or 30
days net; freight prepaid; no cartage.
Said respondent, in said "\Vholesalers' Price List," dated January
1, 1920, announced the following prices for its said products:
LIST PRICES :

1. Shaving Cream -----------------------------Kora Konla--------------------------------2. Tar Shampooing Cream ___ ------------------Cream Dentrifice____________________________
3. Borated Soap------------------------------Liquid Corn Plaster------------------------Cold Cream In tubes------·------------------Borated------------------------------------Violet -------------------------------------Flesh tint----------------·------------------Cream tlnL--------------·-----------------Talcum for men_____________________________

$4.00 per dozen;
4.00 per dozen;
3.25 per dozen;
3.25 per dozeJl;
2.25 per dozen;
2.25 per dozen;
2.25 per dozen;
2.25 per dozen;
2.25 per dozen;
2.25 per dozen;
2.25 per dozen;
2.25 per dozen.

At the time immediately following January 1,1920, and during the
time that said "Wholesalers' Price List" dated January 1, 1920, was
in force and effect, being from January 1, 1920, until June 1, 1920,
respondent sold its said product to its customers classified and desig-
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nated by it as" jobbers," or " wholesalers," at the prices and upon the
terms set forth in said last-mentioned" 'Vholesalers' Price List," giving such "jobbers" or "wholesalers" trade discounts of 10 per cent
and 5 per cent from list prices, and 3 per cent cash discount, in cases
where said customers purchased respondents' products in quantities
of 10 gross and over. On the other hand, customers of respondent
classified and designated by it as "retailers" were given by respondent, upon their purchases of respondent's said products, at such times,
but 10 per cent trade discount and 5 per cent cash discount, even
though they may have purchased said products in 10-gross lots or
over at a single purchase.
From January 1, 1920, until June 1, 1920, there was in force and
effect no other price list of said respondent for its products, applying
to its customers classified and designated by it as "wholesalers."
( o) Respondent herein issued and circulated its price list of its
said products, dated June 1, 1920, and designated by it "Scale of
Prices," wherein it announced' that shipments direct from the factory
must amount to 1! gross, and that orders for less than the abovestated minimum would be supplied only through the "jobber" at
his regular prices and terms, and that its terms were trade discount
of 10 per cent from list prices as applied to all orders for 1! gross
or more, and a cash discount of 5 per cent within 10 days from date
of invoice, or 30 days net, freight prepaid, no cartage. In said lastmentioned " Scale of Prices " respondent designated its list prices as
follows:
Shaving Cream-----------------------------lCora lConia----------------------------------Tar Shaving Cream --------------------------Cream Dentifrice-----------------------------Borated Soap-------------------------------Liquid Corn Plaster--------------------------Cold Cream In tubes___________________________
"Borated"---------------------------------VioleL--------------------------------------Flesh Tint-----------------------------------Cream Tint----------------------------------Talcum for meD-----------------·-------------

$4.00 per dozen;
4.00 per dozen;
3.25 per dozen;
3.25 per dozen;
2.25 per dozen;
2.25 per dozen;
2.25 per dozen;
2.25 per dozen;
2.25 per dozen;
2.25 per dozen;
2.25 per dozen;
2.25 per dozen.

Respondent applied its discounts above mentioned in said " Scale
of Prices" to its said list prices, and set forth the result in parallel
columns in said "Scale of Prices." Immediately following, on or
about June 1, 1920, and until October, 1920, respondent sold its
said products to its said customers classified and designated by it as
"retailers," at the prices and discounts, and upon the terms set forth
in said last-mentioned " Scale of Prices," and said retailers were
given by respondent at such times no lower prices and no greater
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discounts upon its said products than the discounts designated in
said" Scale of Prices," dated June 1, 1920, even though they did or
may purchase its products in quantities greater than 10 gross at a
single purchase.
(p) Respondent issued and circulated its price list of its said
products, dated June 1, 1920, designated by it," Price List for Service 'Vholesalers," wherein it announced that shipments must amount
to a minimum of l} gross, and that its terms were, on 1! gross to 10
gross, list price less 10 per cent trade discount and cash discount
of 5 per cent for payment within 10 days, or 30 days net, and upon
purchases of 10 gross or over, list price less 10 per cent and 5 per
cent trade discount, cash discount of 3 per cent for payment within
10 days from date of invoice, freight prepaid, no cartage. In said
" Price List for Service Wholesalers," respondent announced its list
prices as follows:
LIST PRICE:

1. Shaving Cream, large size ___________________
Kora Konla-------------------------------Tar Shampooing Cream--------------------Cream Dentifrice ___ _: _______________·________
Borated SoaP------------------------------Liquid Corn Plasters-----------------------Cold Cream in tubes________________________
Borated ----------------------------------Violet -------------------------------------Flesh Tint---------------------------------Cream TinL-------------------------------Talcum for men-----------------------------

$4.00 per dozen;
4. 00 per dozen;
3. 25 per dozen;
3. 25 per dozen;
2. 25 per dozen;
2. 25 per dozen;
2. 25 per dozen;
2. 25 per dozen;
2. 25 per dozen;
2. 25 per dozen;
2. 25 per dozen;
2. 25 per dozen.

At the time immediately following on or about June 1, 1920, and
until on or about June 1, 1921, the period in which said price list for
" Service Wholesalers" was in force and effect, said respondent sold
its said products to its customers classified and designated by it as
"jobbers" or "wholesalers," at the prices and upon the terms set
forth in said " Price List for Service 'Wholesalers," and at said times
no other price list applying to said customers classified and designated by it as "jobbers" and "wholesalers" was in force or effect.
(q) Respondent issued and circulated a price list of its said products, dated October 1, 1920, and designated by it " Scale of Prices,"
wherein it announced that shipments from the factory must amount
to 1! gross and that orders for less than l! gross minimum would be
supplied only through the jobber at his regular price and terms,
and that its terms were trade discount of 10 per cent from list applied to all orders of 1! gross or more, 5 per cent cash disoount
within 10 days from the date of invoice, 30 days net, freight prepaid,
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no cartage. In its said " Scale of Prices," dated October 1, 1920,
respondent set forth list prices for its products as follows:
1. Shaving Cream, large size only-------------Kora Konia ----------------------------~--Tar Shampooing Cream_____________________
Cream Dentifrice --------------------------Borated SoaP------------------------------Liquid Corn Plaster-----------------------Cold Cream in tubes-----------------------Borated-----------------------------------Violet-------------------------------------Flesh Tint------------------------··-------Cream TinL-----------------------------·--Talcum for men-----------------------------

$4. 00 per dozen;
4. 00 per dozen;
3. 25 per dozen;
3. 25 per dozen;
2. 25 per dozen;
2. 25 per dozen;
2. 25 per dozen;
2. 25 per dozen;
2. 25 per dozen;
2. 25 per dozen;
2. 25 per dozen;
2. 25 per dozen.

Respondent applied its discounts above-named in said last-mentioned list to its list prices therein, and set forth therein the results
in parallel columns. At the time immediately following October 1,
1920, and during such times as said last-mentioned " Scale of Prices"
was in force and effect, being October 1, 1920, to January 3, 1921,
respondent sold its said products to its customers classified and designated by it as "retailers" at the prices and discounts, and upon the
terms set forth in said " Scale of Prices" dated October 1, 1920,' and
said "retailers" were given by respondent at such times no lower
prices and no greater discounts upon its said products than the prices
and discounts named in said last-mentioned " Scale of Prices," even
in cases where they mi'ght or did purchase said products in quantities of 10 gross or over at a single purchase. From October 1, 1920,
until January 3, 1921, no other price list of respondent for its products applying to its customers classified and designated by it as
" retailers " was in force and effect.
( r) Respondent herein issued and circulated its price list dated
January 3, 1921, and designated by it, "Scale of Prices," wherein it
announced that shipments direct from the factory must amount to 11
gross and orders for less than 1! gross would be supplied only
through the jobber at his regular prices and terms, and that its terms
were, trade discount of 10 per cent from list applied to all orders of
1! gross and over, 5 per cent cash discount within 10 days from date
of invoice, or 30 days net, freight prepaid, no cartage. That said
" &ale of Prices" dated January 3, 1921, set forth respondent's list
prices for said products, as follows:
1. Mennen
Mennen
Mennen
2. Mennen

Shaving Cream--------------------Kora Konia ----------------------Tar Shampooing Cream_____________
Cream Dentifrice ------------------

$4.00
4. 00
4. 00
8. 25

per
per
per
per

dozen;
dozen;
dozen;
dozen;
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Mennen
Mennen
Mennen
l\Iennen
:l\Iennen
lllennen
Mennen
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Borated SoaP---------------------Liquid Corn Plaster---.-·-----------Cold Cream in tubes_______________
Borated Talcum ------------------Violet Talcum --------------------Flesh Tint Talcum_________________
Cream Tint Talcum________________
Talcum for men____________________

$2. 25
2. 25
2. 25
2. 25
2. 25
2. 25
2. 25
2. 25

per
per
per
per
per
per
per
per

4F.T.C.
dozen ;
dozen;
dozen ;
dozen;
dozen;
dozen;
dozen ;
dozen.

Respondent applied its discounts above named in said last mentioned " Scale of Prices" to its said list prices, and set forth the results thereof in parallel columns therein.
At the times immediately following January 3, 1921, and during
the time that said " Scale of Prices" dated January 3, 1921, was in
force and effect, being from about January 3, 1921, until about June 1,
1921, said respondent sold its customers classified and designated by
it us "retailers" its said products at the prices and discounts and
upon the terms named in said "Scale of Prices" dated January 3,
1921. The said "retailers" were given by respondent at such times
no lower prices and no greater discounts upon its said products than
the prices and discounts named in said last mentioned " Scale of
Prices," even though they did purchase said products in quantities
of 10 gross and over. Between January 3, 1921, and June 1, 1921, no
other price list of said respondent for its said products relating to i_ts
customers classified and designated by it as " retailers" was in force
and effect.
(s) Respondent herein issued and circulated its price list for its
products, dated June 1, 1921, and designated by it," Scale of Prices,"
wherein it announced that shipments from the factory must amount
to 1! gross, and that orders for less than 11 gross minimum would
be supplied only through the jobber at his regular prices and terms,
and that its terms were, trade discount of 10 per cent from list
prices applied to all orders of 1! gross and more, and 5 per cent cnsh
discount within 10 days from date of invoice, or 30 days net, freight
prepaid, no cartage.
In said "Scale of Prices," dated .January 1, 1921, respondent set
forth list prices for its products as follows:
1. Mennen Shaving Cream ______________________
Mennen Tar Shampooing Cream______________
2. Mennen Cream Dentifrice____________________
Mennen Kora Konla------------------------8. Mennen Dora ted SoaP-----------------------Mennen Liquid Corn Plaster-----------------.Mennen Cold Cream in tubes_________________
Mennen Born. ted Talcum--------------------Mennen Violet Talcum_______________________
Mennen Flesh TlnL------------------------Mennen Cream TinL-----------------------Mennen Talcum tor men_____________________

$4. 00 per dozen;
4. 00 per dozt>n;
3. 25 per dozen;
3. 25 per dor.en;
2. 25 per dozen;
2. 25 per dozen;
2. 25 per dozen ;
2. 25 per doz.en;
2. 25 per dozen;
2. 25 per dozen;
2. 25 per doz.en;
2. 25 per dozen.
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Respondent applied its discounts above named in said last mentioned '' Scale of Prices" to its said list prices, and set forth the results thereof in parallel columns therein.
At the times immediately following June 1, 1921, and during such
times as said last mentioned "Scale of Prices " was in force and
effect, being at least until September 14, 1921, the date of the commencement of the formal hearing in this proceeding, respondent
sold to its customers classified and designated by it as " retailers"
its said products, at the prices and discounts, and upon the terms
set forth in said last mentioned " Scale of Prices," and said "retailers" were given by respondent no lower price and no higher
discounts in the purchase of its goods than the prices and discounts
set forth therein, even though they did purchase or may purchase
said products in 10 gross lots or more.
Between June 1, 1921, and September 14, 1921, no other price list
of said respondent for its said products was in force and effect applying to its customers classified and designated by it as "retailers."
(t) Respondent herein issued and circulated its price last of its
said products dated June 1, 1921, designated by it "Price List for
Service Wholesalers," wherein it announced that shipments must
amount to a. minimum of 1-! gross, and that its terms for 1! to 10
gross were, list price less 10 per cent trade discount, cash discount
5 per cent for payment within 10 days from date of invoice or 30
days net; for 10 gross and over, list price less 10 per cent and 5 per
cent trade discount, cash discount 3 per cent for payment within 10
days from date of invoice, or 30 days net, freight prepaid, no cartage. In said last-mentioned "Price List for Service Wholesalers"
respondent set forth its list prices for its said products as follows:
1. Shaving Cream, large size only-------------- $4. 00 per dozen;

J(ora l{onla. _______________________________ 4.00 per dozen;
3. 25 per dozen;
3. 25 per dozen:
2. 25 per dozen;
2. 25 per dozen;
2. 25 per dozen;
2. 25 per dozen;
2.23 per dozen;
2.25 per dozen;
2.25 per dozen;
2. 25 per dozen.

2. Tar Shaving Cream_________________________
Cream Dentifrice___________________________
3. norated Soap-----------------------------Liquid Corn Plaster________________________
Cold Cream in tubes-----------------------nora ted ----------------------------------Violet------------------------------------Flesh Tint--------------------------------Cream Tint-------------------------------Talcum for men----------------------------

At times immediately following June 21, 1921, and at such times
as said last named " Price List for Service Wholesalers " was in
force and effect, being from June 1, 1921, at least to September 14,
1921, the time of commencing formal hearings in this proceeding,
said respondent sold to its customers by it classified and designated
lll213°-23-VOL4-19
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as "jobbers" or" wholesalers," said products, at the prices and upon
the term set forth in said " Price List for Service Wholesalers" dated
June 1, 1921.
Between June 1, 1921, and September 14, 1921, no other price list
of respondent for its said products, applying to its customers classified and designated by it as" wholesalers," was in force and effect.
(u) Summaries:
.
At all times since January 1, 1920, said respondent has given its
customers classified and designated by it as "jobbers" or "wholesalers," when selling in quantities of 10 gross or more, a trade discount of 10 per cent and 5 per cent from its list prices, and a cash discount of 3 per cent, while to its customers classified and designated by
it as "retailers," when selling to them in quantities of 10 gross or
more, it has given a trade discount of·10 per cent from its list prices,
and a cash discount of 5 per cent, list prices being identical in both instances, thus discriminating in price between its customers buying
like quantities, of the same commodities.
That previous to January 1, 1920, and subsequent to January 1,
1917, similar price discriminations were made by respondent between
said classes of customers in the sale of like quantities of the same
commodities, such discrimination having varied in amounts at various
times between said last two dates mentioned.
PAR. 4. The price lists issued by respondent for its said products,
applying to its customers classified and designated by it as "jobbers"
or "wholesalers," were usually distinctive in color, and it was the
practice of said respondent not to circulate said " Wholesalers Price
List" among its customers classified and designated by it as" retailers," and as a consequence said " retailers " were at times, if not
usually, in ignorance of the fact that such price lists had been issued
or circulated, or that any other class of customers were being sold
respondent's products by respondent at a lower price or at higher
discounts from list than was being received by said retailers upon the
same quantities of the same commodities.
PAR. 5. (a) Respondent has placed in the class designated by it
as "retailers," cooperative and mutual corporations organized as
corporate entities, buying from the manufacturers or importers in
wholesale quantities, maintaining stocks of products of manufacturers and distributing said products in wholesale quantities to retail dealers in such products, and selling none of such products at
retail or to ultimate consumers.
(b) That the distributors of respondent's products classified or
designated by it as "jobbers" or "wholesalers" have no activity in
common relevant to their classification as "retailers" [jobbers] or
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"wholesalers," in the ordinary acceptation of the tenns, except in
purchasing products in wholesale quantities from importers or manufacturers and distributing in wholesale quantities to dealers, and
that many cooperative and mutual corporations classified and designated by respondent as "retailers" are also engaged in purchasing
products in wholesale quantities from importers and manufacturers,
and in distributing such products in wholesale quantities to dealers.
(c) That respondent classified and designated as "retailers," and
thus cut off their receiving its lowest prices or largest discounts in
the purchase of its products in wholesale quantities, among others,
the following corporations, as a rule cooperative in form, and functioning as distributors at wholesale:
Washington Wholesale Drug Exchange, Washington, D. C.,
June 8, 1917.
Philadelphia Wholesale Drug Company, Philadelphia, Pa., June
8, 1917.
Northwestern Drug Company, Minneapolis, Minn., June 8,1917.
American Wholesale Drug Company, Denver, Colo.
Mutual Drug Company, Cleveland, Ohio, June 8, 1917.
Hoosier Drug Company, Indianapolis, Ind., June 8, 1917.
Jefferson Drug Company, Beaumont, Tex., February 7, 1920.
Marshall Drug Company, Cleveland, Ohio, JuneS, 1917.
Elliott Drug Company, Buffalo, N.Y., June 8, 1917.
St. Louis Wholesale Drug Company, St. Louis, Mo.
(d) At least 53 concerns, many of them corporations cooperative or
mutual in form and functioning as distributors at wholesale, were so
classified and cut off by respondent from its best prices and discounts, when purchasing the same quantities of the same commodities
as other buyers to whom such best prices and discounts were allowed.
(e) That in each and every case the corporation thus classified was
in active competition in the sale of respondent's products with concerns classified and designated by respondent as " jobbers " and
"wholesalers," which were given lower prices and better discounts by
respondent in the purchase of the same quantities of the same commodities.
P.AR. 6. That such classification of its customers into ;, jobbers,"
"wholesalers" and" retailers," so designated by it, so far as it relates
to corporations mutual or cooperative in form of organization, whose
capital stock is held by retailers in the same line of trade, which said
corporations function as wholesale distributors, is used by respondent
as a basis for denying to such corporations the prices and terms in
the purchase of said products of said respondent accorded to other
concerns likewise functioning as wholesale di!ltributors, but classified
and designated by respondent as" jobbers" or" wholesalers."

278

FEDERAL TRADE COMMISSION DECISIONS.

Findings.

4 F.T.C.

PAR. 7. That discrimination in price by respondent in the sale
of its said products, as more fully set forth in paragraph 3 hereof, between its customers classified and designated by it as "jobbers" or
"wholesalers" and its customers classified and designated by it as
" retailers" so far as it relates to corporations mutual or cooperative in form of organization, functioning as distributors at wholesale, is practiced by respondent for the purpose of placing such corpora:tions at a competitive disadvantage as compared with the respondent and with the other concerns classified and designated by
it as "jobbers" or "wholesalers," and is used and has been used as
an instrument to "break up" such corporations, cooperative or
mutual in form of organization and functioning as distributors at
wholesale. That such policy was adopted after protests were made
individually and at conventions of the National Wholesale Druggists'
Association against respondent's policy practiced prior to January
1, 1917; that said policy was discussed by respondent with said
'~wholesalers" and approved by them, and that said policy consisted
essentially in discriminating against said corporations, cooperative
or mutual in form of organization, and functioning as distributors, at
wholesale as compared with" jobbers" or" wholesalers" so classified
and designated by respondent. That said policy of discrimination so
practiced by responuent against said corporations cooperative in form
and functioning as wholesalers, in favor of "jobbers" or "wholesalers"
so designated by respondent, served as a basis for an understanding
between said latter class and respondent herein, that said "jobbers"
anu "wholesalers" should push the sale of said respondent's products
more vigorously than the sale of products of other manufacturers,
refusing so to discriminate against such cooperative corporations
and in favor of said "jobbers" or "wholesalers" so designated by
respondent.
That in each section or territory where respondent, in the sale of
its products, practiced or does practice discrimination in discounts,
and therefore in prices, as hereinbefore set forth especially in paragraph 3 herein, such discrimination has a dangerous tendency unduly to hinder competition between the wholesale distributors of
respondent's products in interstate commerce, and likewise retail
distributors in the same line of commerce.
PAR. 8. That an overwhelming majority of manufacturers marketing drugs and kindred products sell to cooperative or mutual corporations engaged in selling exclusively to the retail trade at the
same prices and upon the same terms as to other concerns engaged in
selling exclusively to the retail trade. In the entire drug and sundry
t~ncle in the United States less than six manufacturers discriminate
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in price, quantity and quality being the same, in favor of the class
of purchasers designated by respondent as "jobbers," as against cooperative or mutual corporations engaged in selling exclusively at
wholesale to the retail trade.
PAR. 9. That in the sale of its said products as wholesaler direct
to retailers, in quantities of 1! gross or more, respondent is in direct
competition in interstate commerce with wholesalers engaged in selling said products to retailers. Retailers who purchase respondent's
products direct from respondent, in quantities of 1! gross or over,
are given the same trade discounts and cash discounts, namely, 10
per cent trade and 5 per cent cash, that are given to cooperative or
mutual corporations engaged in selling exclusively at wholesale to
retailers. Respondent has used the situation thus created to take
away from said cooperative or mutual corporations their retail customers for the products of respondent, or lessen the volume of such
trade.
PAR. 10. That the policy of respondent in discriminating in price
between purchasers selling at wholesale, as hereinbefore set forth,
now has, and has had the tendency to cause the retail customers of
such cooperative or mutual wholesalers to withdraw their custom
or patronage from said cooperative or mutual wholesalers and to
give their custom or patronage to respondent directly, or to other
wholesalers, competitors of said cooperative or mutual wholesalers
and who receive the benefit of this discrimination in price.
PAR. 11. {a) That competition on the part of corporations cooperative or mutual in form and functioning as distributors at wholesale, but classified and designated by respondent as " retailers," with
concerns classified and designated by respondent as "jobbers" or
"wholesalers" has arisen largely within the 15 years last past.
(b) Such cooperative corporations originated in an effort upon
the part of small retailers to find some means of purchasing products
at prices which would enable them to meet the competition of larger
retail dealers which were able to purchase from manufacturers and
wholesale distributors in larger quantities and at lower prices than
said small retail competitors. Said cooperative corporations met
the situation by offering retail customers wholesale distributing
service at cost, and also offering to cut such cost to a minimum. Such
costs were reduced:
{1) By keeping in touch through membership or a permanent
sales arrangement with customers, and thus eliminating
the necessity and expense, to a large extent, of employing
traveling salesmen making repeated personal solicitation
for sale of goods.
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{2) By substituting for personal solicitation solicitation over
the telephone or by circular or catalogue.
(3) By securing quick turnovers (from 5 to 20 times per year)
and thus avoiding the necessity of larger capitalization
or of carrying large stocks, thus cutting down overhead
expenses.
( 4) By doing business upon a cash basis or upon short credit
terms, thus eliminating bad debts and reducing the expenses of financing.
( 5) By having few salaried officers.
(c) Such service at cost was realized in practice by such cooperative associations, in some cases, by:
(1) Giving customers cost prices, thus passing on to them, immediately, all lower prices or better discounts secured
from producers, importers or manufacturers; or,
(2) Giving customers some species of dividend or profit of par.
ticipation at the end of fixed periods.·
(d) Such corporations, cooperative in form of organization and
functioning as distributors at wholesale but classified and designated
by respondent herein as "retailers," in several instances, in addition
to sales methods outlined above in this paragraph, have employed a
limited number of traveling salesmen who personally solicit customers in the sale of goods distributed by such corporations.
(e) Jobbers or wholesalers so classified and designated by respondent herein, generally demand of retailers and manufacturers a profit
for wholesale distribution service in addition to the actual cost of
such service. For a large group of such "jobbers" or " wholesalers "
reporting to the National Wholesale Druggists' Association in 1919,
the cost of their said distributing service was announced through said
association as 12.75 per cent, reckoned in percentages on sales price
and the cost of such service for a representative of said group in 1920
was 12.71 per cent, reckoned in percentages upon sales prices, 8 per
cent of which was administrative and general, which includes everything not specifically named; 3.7 per cent of sales, salesmen, and delivery expenses; 55 per cent bad debts and other small items.
" Jobbers" so classified and designated by respondent herein, as a
rule carry larger stocks in proportion to their annual sales, employ a
greater number of traveling salesmen and extend credit for longer
terms than corporations cooperative and mutual in form and functioning as distributors at wholesale, but classified and designated by
· respondent as "retailers." Some "jobbers" or "wholesalers," however, so classified and designated, by respondent, and receiving its
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lowest prices and highest discounts in the sale of its said goods, do not
employ traveling salesmen, nor issue catalogues, nor perform many
other services rendered to purchasers by many cooperative or mutual
corporations engaged in selling at wholesale.
{f) Growth of such cooperative corporations has been very rapid,
both in number and in volume of business, so that at the present
time they distribute·at wholesale a substantial percentage of all the
products manufactured in the United States in the drug and kindred
lines, have millions of aggregate capital and carry stocks of goods
worth millions in the aggregate. The aggregate gross sales for the ·
year 1920, for 12 cooperative or mutual corporations engaged in selling exclusively at wholesale to the retail trade, totaled $22,890,282.31.
(g) The great bulk of such distributing trade, however, is still in
the hands of" jobbers" or" wholesalers," so classified and designated
herein, such customers of respondent having numbered-about 275, as
compared with about 50 or less of the cooperative corporations. In
one locality, at least, such a cooperative corporation is a dominant
factor in the wholesale distributing trade in the field of drugs and
kindred products.
PAR. 12. That the policy of respondent herein, of discriminating
against corporations cooperative in form and functioning as distributors at wholesale, but classified by it as "retailers," has tended
to and now tends to hinder and lessen competition between such distributors, and to drive from the field of distribution at wholesale
such corporations, cooperative or mutual in form, and thus to close
one channel of distribution at wholesale for such products, which
channel of distribution is entitled to an unhindered opportunity to
demonstrate its economic efficiency on equal terms with the previously
existing methods or agencies of distribution.
PAR. 13. That respondent herein advertises its products nationally
and extensively, and such products are in active demand by retailers
who distribute that class of goods, so that it is practically necessary
for all distributors at wholesale to handle such products in order to
supply the wants of their customers, even though such products may
be distributed at no profit, or at a loss, and for that reason the policy
of respondent in discriminating in discounts, and therefore in prices,
in favor of concerns classified and designated by it as "jobbers" or
"wholesalers," and against corporations cooperative or mutual in
iorm and functioning as distributors at wholesale and classified by
respondent as "retailers," causes losses to the latter class and hinders
its competitive effort to maintain itself on a basis of economic
efficiency.
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PAR. 14. That respondent herein. does a business in the manufacture and sale of its said products of about $1,500,000 a year, and is in
competition with many other manufacturers who make and sell similar product or products used for similar purposes-but one of the
products of respondent, namely, Mennen Tar Shampooing Cream, is
unique. That the products of respondent are of a uniform grade and
quality, but one grade or quality of each item being sold or distributed.
P A.R. 15. That respondent herein is not confined, in the distribution of its products at wholesale or at retail, to drug dealers or drug
stores, but distributes its products through general stores, department
stores, grocery stores, hardware stores, etc.
PA.n.1G. That the varying discount rates given by respondent
herein in the sale of its said products to its customers classified and
designated ~y it as "retailers," as compared with the class of its
customers classified and designated by it as "jobbers" or "wholesalers," as hereinbefore set forth more especially in paragraph 3
hereof, are discriminations in price between purchasers of respondent's commodities, for their use, consumption and resale within the
United States and in the District of Columbia, the effect of which
may be to substantially lessen competition in the sale and distribution
of respondent's products, or between distributors thereof.
PAn.17. (a) That said discrimination in price by respondent in
the sale of its products between classes of its customers hereinabove
set forth more especially in paragraph 3 hereof, is not on account
of differences in grade, quality or quantity of the commodity sold;
nor such as to only make due allowance for difference in cost of selling or transportation; nor is it made in good faith to meet competition; nor is it a selection of customers in bona fide transactions not
in restraint of trade.
(b) All products sold by respondent are of the same grade or
quality, and respondent pays transportation on all products sold to
all customers, and does not vary its prices with localities. There
is no evidence in this proceeding that it has cost respondent more to
sell the class of purchasers from which it has exacted higher prices
than it cost to sell to the class which it has given greater discounts
and hence, lower prices; no competition has been shown or indicated compelling or tending to compel respondent to make such discrimination, since the great mass of its competitors do not so discriminate; nor has respondent selected its customers, or refused to
sell, but has made sales of its products at varying, discriminating
prices and discounts.
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CONCLUSION.

1. That the practices of said respondent, as hereinbefore set forth

and recited, in the circumstances and under the conditions as hereinbefore set forth, are unfair methods of competition in interstate
commerce, and constitute a violation of the act of Congress approved
September 26,1914, entitled "An Act to create a Federal Trade Commission, to define its powers and duties, and for other purposes."
2. That the practices of said respondent as hereinbefore set forth
and recited, in the circumstances and under the conditions hereinbefore set forth, are in violation of Section 2 of the Act of Congress
entitled, "An Act to supplement existing laws against unlawful
restraints and monopolies, and for other purposes."
ORDER TO CEASE AND DESIST,

This proceeding having been heard by the Federal Trade Commission upon the amended complaint of the Commission, the amended
answer of the respondent, the testimony and evidence and the argument of counsel, and the Commission having made its findings as
to the facts, with its conclusion that the respondent has violated the
provisons of the Act of Congress approved September 26, 1914, entitled "An Act to create a Federal Trade Commission, to define its
powers and duties, and for other purposes," and also the provisions
of the Act of Congress approved October 15, 1914, entitled" An Act
to supplement existing laws against unlawful restraints and monopolies, and for other purposes":
It is now ordered, That the respondent, The Mennen Company, its
officers and agents and employees do cease and desist from discriminating in net selling prices, by any method or device, between purchasers of the same grade, quality and quantity of commodities, upon
the basis of a classification of its customers as "jobbers," "wholesalers," or "retailers," or any similar classification which relates to
the customers' form of organization, business policy, business methods, or to the business of the customers' membership or shareholders,
in any transaction in, or directly affecting interstate commerce, in the
. distribution of its products:
Prov·ided, That nothing herein contained shall prevent discrimination in prices between purchasers of commodities on account of differences in grade, quality or quantity of the commodity sold, or that
makes only due allowance for differences in the cost of sale or transportation, or discrimination in prices in the same or different communities made in good faith to meet competition, or the selection of
customers in good faith and not in restraint of trade.
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And it is further ordered, That respondent, The Mennen Company,
shall file with the Commission, within ninety (90) days from the
date of this order, its report in writing, stating in detail the manner
and form in which this order has been conformed to, and shall attach to such report true copies of all classified lists of customers, price
lists, circulars and catalogues, advertisements and other printed matter in which are set forth the classifications of its said customers and
trade discounts, cash discounts or prices of its products offered or
given by respondent to the purchasers of said products.
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FEDERAL TRADE COMMISSION
·v.
HALL-MARVIN COMPANY AND THE REYNOLDS-THOMPSON CORPORATION.
OOHPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION 5
OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914.

Docket 713-March 6, 1922.
SYLLABUS,

Where a corporation engaged in the manufacture nnd sale of safes and vaults
under the style of Herring-Hall-Marvin Safe Co., carried on its business
under said name under which its products had become well and favorably known to the trade and to the purchasing public; and thereafter (1)
a competing concern dealing in new and second-hand iron safes, vaults,
and allied metal products, incorporated by a former employee of the
Herring-Hall-Marvin Safe Co. an<l by a grandson and a son of the :Marvin
and Ball respectively, represented therein, and (2) a corporation or·
ganized and controlled by two former employees of said Herring-Hall·
Marvin Safe Co., who also controlled said competing concern,
(a) Adopted the name Hall-Marvin Co.; and
(b) Advertised and sold safes, vaults, etc., under said name in a store oppo·
site the office long used by snid Herring-Hall-Marvin Safe Co., prominently displaying said name on the windows thereof and elsewhere, together with the name Reynolds-Thompson Co., Distributors;
With a tendency thereby to mislead the public into believing the safes, vaults,
etc., sold by them to be those of the original concern:
Held, That such practices, under the circumstances set forth, constituted unfair methods of competition.

COMPLAINT.
The Federal Trade Commission, having reason to believe from a
preliminary investigation made by it that the Hall-Marvin Co.
and the Reynolds-Thompson Co., hereinafter referred to as the respondents, have been and are using unfair methods of competition
in violation of the provisions of Section 5 of an Act of Congress
approved September 26, 1914, entitled "An Act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes," and it appearing that a proceeding by it in respect thereof would be to the interest of the public, issues this complaint, stating its charges in that respect on information and belief, as follows:
PABAORAPII 1. That each of the respondents is a corporation
organized and existing under the laws of the State of New York,
with principal place of business in the city of New York, N. Y.
PAR. 2. That respondent Hall-Marvin Co. is engaged in the business of dealing in new and second-hand iron safes, vaults, banking·
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house equipment, and allied products, and causes such products sold
by it to be transported to the purchasers thereof from the State of
New York through and into other states of the United States and
to foreign countries, in direct, active competition with other persons, partnerships and corporations similarly engaged. That said
respondent Hall-Marvin Co. carries on a portion of its said business
through the respondent Reynolds-Thompson Co., its subsidiary.
PAR. 3. That for a number of years prior to 1892 there were four
separate corporations, viz: Herring & Co., Farrell & Co., Marvin
Safe Co., and Hall Safe & Lock Co., which manufactured and sold
iron safes and vaults suitable for banking-house equipment, which
corporations were consolidated in 1892 into the Herring-Hall-Marvin
Safe Co., a New Jersey Corporation, which corporation was later
reorganized, in 1905, and which corporation succeeded to the busines;; and property, including the good will of said constituent companies, and has at all times since said consolidation carried on the
business of manufacturing and selling safes and vaults suitable for
equipment of banking houses, and its products have become, were
and are, well known to the trade and purchasing public.
PAR.4. That in 1911, respondent Hall-Marvin Co. was organized,
but for a number of years it did not engage in any business, but afterwards, in about the year 1914, respondent began business on a small
scale and the original incorporators died, whereupon the capital stock
of respondent was purchased by James A. Reynolds and Fred A.
Thompson, who still own said stock except 20 per cent of same, which
has been transferred to E. C. Kline, of the Victor Safe Co., of Cincinnati, Ohio, with which company respondent now has a working
arrangement for the installation of Bank equipment and other purposes. That for a number of years prior to 1914 said James A. Reynolds and Fred A. Thompson were employed by the Herring-HallMarvin Safe Co., and in the course of such employment became possessed of numerous business and trade secrets and other confidential
information of and concerning the said Herring-Hall-Marvin Safe
Co. That said James A. Reynolds and Fred A. Thompson are the
president and treasurer, respectively, of said respondent, ReynoldsThompson Co., and own all of its capital stock.
PAR. 5. That respondent Hall-Marvin Co., in the course of its
business as described in Paragraph Two hereof, has carried on its
said business in such a manner as to mislead and deceive the purchasing public so as to pass oft its business and goods as and for the
business and goods of the Herring-Hall-Marvin Safe Co., and customers have been induced to buy safes and banking-house equipment
from respondent, believing same to be the product of said Herring-
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Hall-Marvin Safe Co. As a means of as:;isting respondent to pass
its business and goods off as the business and product of the HerringHall-Marvin Safe Co., respondent established its office at 393 Broadway, in New York City, directly opposite the principal office of said
Herring-Hall-Marvin Safe Co., and has had published in telephone
directories and other directories, advertisements which were displayed in such a manner as to create the false impression that respondent and the Herring-Hall-Marvin Safe Co. was one and the
same business organization.
PAn. 6. That by reason of the facts recited, the respondents are
using unfair methods of competition in commerce, within the intent
and meaning of Section 5 of an Act of Congress entitled "An Act to
create a Federal Trade Commission, to define its powers and dutiee
and for other purposes," approved September 26, 1914.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress approved September 26, 1914, the Federal Trade Commission issued and served
a complaint upon the respondents, Hall-Marvin Company and Reynolds-Thompson Corporation (named in the complaint as the Reynolds-Thompson Company), charging them with the use of unfair
methods of competition in commerce, in violation of the provisions
of said act.
Respondents having entered their appearance and filed their
answer, admitting certain allegations of the complaint, and denying others, and having executed and filed an agreed statement of
facts, in which it is stipulated and agreed by the respondents that
the Federal Trade Commission shall take such agreed statement of
facts as the facts in this case, and in lieu of testimony, and proceed
forthwith with such agreed statement of facts to make its findings
as to the facts, and such order as it may deem proper to enter therein,
without the introduction of testimony or the presentation of argument in support of same, and the Federal Trade Commission, being
now fully advised in the premises, makes this its findings as to the
facts and conclusion:
FINDINGS AS TO TilE FACTS.

PARAGRAPH 1. For a number of years prior to 1892, there were
four separate corporations, viz: Herring & Co.; Farrell & Co.; Marvin Safe Co.; and Hall Safe & Lock Co., which manufactured and
sold iron safes and vaults suitable for banking-house equipment; in
1892 these corporations were consolidated into the Herring-HallMarvin Co., a New Jersey corporation which was in 1905 reorganized
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into the Herring-Hall-Marvin Safe -Co., a New York corporation,
which company succeeded to the business and property, including
the good will, of the said constituent companies and has at all times
since its consolidation carried on the business of manufacturing and
selling safes and vaults suitable for equipment of banking houses,
and its products have been and are well known to the trade and
purchasing public under the corporate name of Herring-Hall-Marvin Safe Co.; for more than five years prior to the 26th day of Jannary, 1921, its principal place of business has been at No. 400 Broadway, New York City; said corporation, in the conduct of its business,
has caused its products to be transported to purchasers thereof from
the State of New York through and into other states of the United
States, and to foreign countries in competition with other persons,
partnerships and corporations similarly engaged.
PAR. 2. The respondent, Hall-Marvin Co., for a period of more
than two years prior to the 26th day of January, 1921, has been engaged in the business of dealing in and selling new and second-hand
iron safes, vaults, banking-house equipment and allied metal
products for the protection of valuables, and in the conduct of this
business as aforesaid has caused such wares sold by it to be transported to the purchasers thereof from the State of New York
through and into other states of the United States and to foreign
countries, in competition with other persons, ·partnerships and corporations similarly engaged, including the Herring-Hall-Marvin
Safe Co., a New York corp(\ration with its principal place of business
in the city of New York.
PAn. 3. The respondent, Hall-Marvin Co., was incorporated under
the laws of the State of New York, in or about the month of October,
1911, its incorporators being Ezra Marvin, Charles 0. Hall and
Frederick A. Thomson i its capitalization consisting of one hundred
shares at $10 each, of which at the time of said incorporation said
Marvin held 50 shares, said Hall 25 shares, and said Thomson 25
shares. Ezra Marvin, one of the incorporators, was a grandson of
Walter K. Marvin, who gave his name to the Marvin Safe Co., one
of the constituents of the Herring-Hall-Marvin Safe Co.; Charles 0.
Hall was a son of Joseph Hall, president of the Hall Safe & Lock
Co., and had been connected with Hall's Safe Co., a separate corporution from those heretofore named. Frederick A. Thomson was
the Thomson associated with James A. Reynolds in the ReynoldsThomson Corporation, sued herein as Reynolds-Thomson Co., one of
the respondents herein. On or about the year 1914 the said James A.
Reynolds purchased 20 shares of the Hall-Marvin Co. from Ezra
Marvin; about the year 1914 said Marvin died and thereafter his re-
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maining 30 shares of stock in the Hall-Marvin Co. were sold, 15 shares
to Frederick A. Thomson and 15 shares to J &mes A. Reynolds, above
named. On or about January, 1918, said Charles 0. Hall died and
the 25 shares of stock in the Hall-Marvin Co. 7 owned by him, were
sold thereafter, 20 shares to Everett C. Kline, Cincinnati, Ohio, 2
shares to Frederick A. Thomson, 2 shares to James A. Reynolds and
1 share to Charles R. Larson. The stock of said company is now
held as follows:
Frederick A. Thomson, 42 shares.
James A. Reynolds, 37 shares.
Everett C. Kline, 20 shares.
Charles R. Larson, 1 share.
PAR. 4. Prior to 1914, said James A. Reynolds and Frederick A.
Thomson were employed by the Herring-Hall-Marvin Safe Co.,
named above, as salesmen, and the said James A. Reynolds was employed by said company as city sales manager. In or about the
year 1914 the said James A. Reynolds and Frederick A. Thomson
caused to be incorporated under the laws of the State of New York,
the Reynolds-Thomson Corporation, sued herein as Reynolds-Thomson Co., one of the respondents, with a capitalization of 600 shares of
$50 each, which stock is now owned as follows:
Issued---------------------------------------------------------- $1~,900.00
Treasury stock -------------------------------------------------- 14,100.00
Total----------------------------------------------------- 30,000.00
Jaxnes ~ Iteynolds--------------------------------------------- 150 shares.
Frederick A. Thomson------------------------------------------ 150 shares.
Joseph H. Itichter---------------------------------------------- 6 shares.
Itay Powers---------------------------------------------------- 6 shares.
James A. Reynolds, Jr----------------------------------------- 6 sbares.
818
$Ui,OOO.OO

Soon after said incorporation they rented and occupied the store
No. 393 Broadway, New York City, opposite the office of the Herring-Hall-Marvin Safe Co., and at said place of business, No. 393
Broadway, they advertised and sold safes, vaults, etc., under the
name of Hall-Marvin Co., and said name was prominently displayed on the window of said office and elsewhere, together with the
name Reynolds-Thomson Co., distributors. In the conduct of said
business the Reynolds-Thomson Corporation caused safes and similar equipment sold by it under the name of Hall-Marvin Co. to be
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transported from the State of New. York through and into other
states of the United States and foreign countries.
PAR. 5. The use of the name Hall-Marvin by the Hall-Marvin Co.
and the Reynolds-Thomson Corporation, as set forth in the previous
paragraphs, in marking, advertising and selling safes, vaults, etc.,
in the facts and circumstances set forth therein, tended to lead the
public to believe that goods offered fOJ; sale and sold by them were
the product of the Herring-Hall-Marvin Safe Co.
CONCLUSION,

The practices of the said respondents, under the conditions and
circumstances described in the foregoing findings, are unfair methods
of competition in interstate conmerce, and constituted a violation of
the Act of Congress approved September 26, 1914, entitled, "An Act
to create a Federal Trade Commission, to define its powers and
duties, and for other purposes."
ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commission, upon the complaint of the Commission and the answer of
the respondents and the agreed statement of facts filed herein, and
the Commission having made its findings as to the facts and its conclusion that the respondents have violated the provisions of an Act
of Congress approved September 26, 1914, entitled, "An Act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes,"
It is now ordered, That the respondent Hall-Marvin Co., its
officers, directors, members, representatives, agents and servants,
cease and desist fromUsing as its corporate name, or displaying upon its letterheads,
stationery, circulars or advertising or other printed matter, and in
its trade-marks, trade names, labels or designs used in connection
with the offering or advertising for sale and sales in interstate commerce, of safes, vaults or other articles of a similar nature for the
protection of valuables, or displaying on such merchandise or packages or containers thereof, the words "Hall-Marvin," with or without the hyphen, alone or in combination with other word or words:
unless accompanied in juxtaposition and in equally large and legible
lettering as the words "Hall-llfarvin," or conspicuously in red ink,
by a statement to the effect that it has no connection with the Herring--Hall-Marvin Safe Co.; and
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That the respondent, Reynolds-Thomson Co. cease and desist from
so displaying the words "Hall-Marvin " with or without the hyphen,
alone, or in combination with other word or words, in any manner
above described unless accompanied by a statement, in the form and
manner as above prescribed, that the Hall-Marvin Co. has no connection with the Herring-Hall-Marvin Safe Co.; and
That the respondents Hall-Marvin Co. nnd Reynolds-Thomson
Corporation, their officers, directors, members, representatives,
agents and servants, cease and desist from in any manner indicated
heretofore in this order, or otherwise, representing, or knowingly
permitting the representation by their agents or employees, that
the Hall-Marvin Co. is the same as, or has any connection with the
Herring-Hall-Marvin Safe Co., or from in any way representing
that the merchandise handled by the former is the same as the product of the latter company.
And it is further ordered, That said respondents shall within
thirty (30) days from the date of service of this order, file with the
Commission a report, setting forth in detail the manner and form
in which they have complied with the order of the Commission
herein set forth.
111213°-23-VOL 4-20
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FEDERAL TRADE CO!t:lMISSION

v.
F. G. McFARLANE.
COMPLAINT IN THE l'ti.A.TTER OF THE ALLEGED VIOLATION OF SECTION II OF
AN ACT OF CONGRESS APPROVED SEPTEl'tiBER 26, 1914,

Docket 739-l\farch 6, 1922.
SYLLABUS.

Where an Individual engaged Jn the sale, chiefly pursu~nt to contracts secured
abroad, of ship chandlery supplies mainly to coastwise and ocean-going
ships of foreign registry, for the purpose of securing and retaining the business of vessels not under contract, and of taking an unlawful advantage of
such of his competitors as did not adopt the same method,
(a) Lavishly entertained, at an annual expense of thousands of dollars, the captains and other purchasing officers, with automobile parties, theater and
dinner parties, etc. ; and
(b) Paid to said officers secret commissions amounting to five per cent of the
invoices, and aggregating thousands of dollars annually;
With the etrect of increasing the price of hls products to his customers, and of
taking an unfair advantage ot the owners or employers who received no
consideration ln return for such expenditures:
Held, That such entertainments and payments, under the circumstances set forth,
constituted unfair methods of competition,

COMPLAINT.
The Federal Trade Commission, having reason to believe from a
preliminary investigation made by it that F. G. McFarlane, hereinafter referred to as the respondent, has been and is using unfair
methods of competition in violation of the provisions of Section 5 of
an Act of Congress approved September 26, 1914, entitled, "An Act
to create a Federal Trade Commission, to define its powers and duties,
and for other purposes," and it appearing that a proceeding by it in
respect thereof would be to the interest of the public, issues this complaint, stating its charges in this respect on information and belief as
follows:
PARAGRAPH 1. That the respondent is engaged in the business of
selling ship chandlery, including steward's supplies, deck, engine and
cabin supplies, for ships engaged in coastwise and foreign commerce, at the city of New Orleans, State of Louisiana, causing said
commodities to be delivered to ships reaching ports in the State of
Louisiana, while engaged in transporting passengers and commodities between ports in various States of the United St11.tes bordering
Ppfln the southern and southeastern coast thereof, an~ in transport-
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ing passengers and commodities from American ports to foreign
countries in due course of commerce among the several States of
the United States and with foreign countries; such supplies, so sold
by respondent, being for consumption and use by the purchasers
thereof, upon the high seas, in and beyond the territorial jurisdiction of the United States. Said business is and has been conducted
by respondent in direct, active competition with other persons, partnerships and corporations similarly engaged.
PAR. 2. That the respondent in the course of his business as set
out in paragraph one hereof, gives and has given to captains, engineers, stewards, and other officers of vessels to which he furnished
ship chandlery supplies and to agents of the owners of such vessels,
without the knowledge or consent of their employers or principals
and without other consideration therefor, valuable gifts, cash gratuities in the form of large sums of money, and lavish entertainment
consisting of automobile parties and joy rides, dinner and theater
parties, tickets for prize fights, meals, lodging accommodations, and
other forms of entertainment and amusement to induce such officers
and agents to recommend or purchase ship chandlery supplies from
the respondent for consumption and use upon the vessels operated
by such officers for the owners thereof. That the valuable gifts,
cash gratuities and entertainments so given by the respondent aggregate in value approximately 8 per cent of his entire volume of business, which volume of business averages approximately $300,000 per
year. That as a result of the giving of such valuable gifts, cash
gratuities and entertainment respondent adds to his annual cost of
doing business approximately $24,000, and is compelled to and does
add to the selling price of the commodities sold by him an amount
approximating 8 per cent of the fair market value of such commodities, which is in addition to the fair market price of such commodities, and which additional amount the customers of the respondent, and eventually the public, must pay. That as a further result
of the respondent's said practices all of his competitors are affected,
and the giving of valuable gifts, cash gratuities, and entertainment
by the respondent as aforesaid has tended to cause competitors of
the respondent, who in many instances had not engaged in such
practices, to give captains, engineers, stewards and other officers of
vessels and agents of the owners of such vessels, valuable gifts, cash
gratuities, and entertainment of substantially like value and amount
to those given by respondent as aforesaid, for the same purposes and
with the same effect, as a means of protecting their trade and as a.
means of preventing respondent from obtaining the business enjoyed by them.
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PAR. 3. That by reason of the facts recited, the respondent is
using an unfair method of competition in commerce, within the intent and meaning of Section 5 of an Act of Congress entitled, "An
Act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes," approved September 26, 1914.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress approved September 26, 1914, the Federal Trade Commission issued and served
a complaint upon the respondent, F. G. McFarlane, charging him
with the use of unfair methods of competition in violation of the
provisions of said Act.
The respondent having entered his appearance and filed his answer
herein, hearings were had and evidence was thereupon introduced
in support of the allegations of the said complaint before 'Varren
R. Choaw, an Examiner of the Federal Trade Commission theretofore duly appointed.
And thereupon this proceeding came on for final hearing and
counsel for the Commission and the respondent having waived the
filing of briefs and the hearing of oral argument herein, and the
Commission having duly considered the record and being now fully
advised in the premises, makes this its findings as to the facts and
conclusion:
FINDINGS AS TO THE FACTS,

l,ARAGRAPII 1. F. G. McFarlane is engaged in the business of ship
chandlery 11.t 730 Camp Street, New Orleans, La., and supplies ships
engaged in transporting cargoes in commerce from that port to ports
in other States in the United States and between ports of the United
States and ports in foreign countries, with goods, wares, and merchandise, commonly called ship chandlery stores, and is in competition with other persons, firms, and corporations similarly engaged.
PAR. 2. He deals with British ships principally and most of his
business is carried on under contracts secured by his agent in Great
Britain. His agent is L.II. Dahmer and he is located in London and
also has an office in Liverpool, and works on a commission basis.
PAR. 3. Respondent has been in the ship chandlery business from
1907 until 1918 as an employee of his father. From and including
1918 to .March 23, 1921, respondent was in business for himself. The
complaint in this case was served on the respondent I\farch 3, 1921,
when respondent conducted the business for himself and in his own
name. On March 23, 1921, the respondent incorporated the said private business with a capital stock of $100,000. The said respondent
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and his wife own a. controlling interest in said corporation. The other
officials are Mr. Suarez, Mrs. Hesslin and 1\Ir. Nix.
PAR. 4. The method of doing business was for the respondent to
visit vessels in the harbor at New Orleans and if the vessel was under
contract to do business with the respondent, the captain would be so
advised. If the vessel was one known as a free ship, the captain's
business would be solicited by the respondent. Upon securing the
captain's business, the respondent would convey him ashore in a
launch which was part of the equipment of the ship chandlery owned
by respondent. The captain would be taken to respondent's place of
business where headquarters would be provided for him. A room
bein'g furnished, known as the captain's room, for the captain's convenience, was used. 1\Iany times lavish entertainment was provided,
consisting of automobile parties, joy rides, theater and dinner parties, tickets for a prize fight, meals, lodging accommodations, 'and
other forms of entertainment and amusement as well as cash gratui·
ties.
PAR. 5. During the year 1918,$7,281.41 was spent for the entertainment of captains and other officers of vessels in entertainment such as
above described. During this year there was also paid, as gratuities,
to captains and other officers of ships, the sum of $10,976.84.
PAR. 6. The purpose M the lavish entertainment was "to take good
care of the men-make them like you so that they will continue to do
business with you, but principally to keep them away from the opposition."
PAR. 7. :Most of the owners of vessels to which the respondent furnishes supplies leave the purchasing or ordering of the supplies for
their ships to the captain, steward, or chief engineer, particularly the
captain, and the practice of giving gratuities to such officers by the
respondent and his competitors is followed to such an extent that the
captain or other purchasing officer of the vessel will patronize the
ship chandler who will pay the gratuity. Many captains of these vessels get small salaries and this custom of receiving gratuities enables
them to increase their compensation to the extent of the gratuity
paid. The gratuity is not accounted for to the owners of the vessel.
The amount of the gratuity differs among different chandlers-the
minimum is 5 per cent and the maximum 10 per cent of the amount
of the invoice. The respondent pays 5 per cent in addition to the cost
of the entertainment furnished, and he adds to his cost of doing business the amount or value of all gratuities given by him as shown by
these findings, and the price to his customer is his cost of doing business plus his profit.
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CONCLUSION·

That in this method of selling goods and supplies, etc., to coastwise
and foreign ships, the respondent was engaged in commerce as
defined by Section 4 of the Act of Congress approved September 26,
1914, creating a Federal Trade Commission and defining its power~
and duties.
That this method of paying gratuities and providing unusual and
extravagant entertainment is in violation of the provisions of Section 5 of the above recited Act; that in the payment of these gratuities
and providing unusual and extravagant entertainment to captains,
an unfair method was adopted because it created an unlawful advantage as against ship chandlers who would not pay such gratuities
and provide such entertainment; that in the payment of gratuities
and providing entertainment in this manner to captains, an unfair
advantage was taken of the owners of the vessels and that there was
no valuable consideration moving from the captain to the respondent
that would support the giving of the same.
ORDER TO CEASE AND DESIST,

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of the respondent, the testimony and evidence submitted, and the Commission
having made its findings as to the facts with its conclusion that the
respondent has violated the provisions of the Act of Congress approved September 26, 1914, entitled, "An Act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes,"
It is now ordered, That the respondent, F. G. 1\fcFarlane personally, or through any corporate agency in which he may own a controlling interest, and his agent, representative, servant or employee
do cease and desist from directly or indirectly giving or offering to
give to the captains or other officers or employees of vessels, without
the knowledge and consent of their employers, lavish entertainment,
money, cash bonuses, commissions, or loans of money or other things
of value without an expectation of repayment, as an inducement to
purchase, or as a reward for having purchased from respondent, or
his agents, or any corporate agency controlled by him, for the owners
of the vessels, provisions, merchandise or other supplies for such
vessels.
16 is further ordered,. That reSpondent, F. G. McFarlane, shall
within sixty (GO) days after the service upon him of a copy of this
order, file with the Commission a report in writing setting forth in
detail the manner and form in which he has complied with the order
to cease and desist hereinbefore set forth.
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FEDERAL TRADE COMMISSION

v.
PHILLIPS BROTHERS & COMPANY.
C01\1PLAINT IN THE MATI'ER OF THE ALLEGED VIOLATION OF SECTION GOP
AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914.

Docket 777-March 6, 1922.
SYLLABUS.

Where the surname of a manufacturer of sausage who began business in 1859
had become so well known in the trade as the brand name of the product of
such manufacturer and his successors 1n business that It denoted the product of such manufacturer and his sucef':;sors, and sueh surname had acquired
a secondary significance and such product had acquired a widespread and
valuable reputation; and thereafter, in 1920, grandsons of the original
manufacturer, who had the same surname, organized a corporation which
began to compete with the successors to such original manufacturer, and
marketed 1ts product under labels or wrappers which closely resembled In
general appearance those used by the successors to the original manufacturer, and in which the surname of the original manufacturer was featured,
with the result that there was confusion in the trade, and retail dealers
were able to and dld palm off the product of the later manufacturer as and
for the product of the successors to the first manufacturer:
Held, That such practices, under the circumstances set forth, constituted unfair
methods of competition.

COMPLAINT.
The Federal Trade Commission, having reason to believe from a
preliminary investigation made by it that Phillips Brothers & Company, hereinafter referred to as respondent, has been and is using
unfair methods of competition in interstate commerce, in violation
of the provisions of Section 5 of an Act of Congress approved September 26, 1914, entitled "An Act to create a Federal Trade Commission, to define its powers and duties, and for other purposes," and
it appearing that a proceeding by it in respect thereof would be to
the interest of the public, issues this complaint, stating its charges
in that respect on information and belief as follows:
PARAGRAPH 1. That the respondent is a corporation organized on
or about September 21, 1920, under the laws of the District of Columbia, with principal place of business at Washington, in said
District.
PAR. 2. That respondent, since October 1, 1920, has been engaged
in the business of manufacturing and selling to the retail trade,
hotels and restaurants in the District of Columbia, sausage and
other pork products, and has carried on such business in direct,
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active competition with other persons,_ partnerships and corporations
similarly engaged.
PAR. 3. That in 1859 there was established in the District of Columbia, by one Thomas ,V, Phillips, a business consisting of the manufacture and sale of pork sausage; that in 1885 Joseph Phillips, a son
of said Thomas W. Phillips, became a partner in said business with
said Thomas W. Phillips, which partnership continued until 1892,
when said Thomas W. Phillips died, leaving as his sole heir said
Joseph Phillips, who thereafter succeeded to the interest of the said
Thomas W. Phillips in the property and business of said partnership, and said business was thereafter conducted by said Joseph
Phillips, as the sole owner, until 1910, when said Joseph Phillips
leased the said property and business to Fred A. 'Spicer and Charles
H. Leavell, and gave them licenses to use all secret formulas for the
manufacturing of pork sausage which had been owned by said
Joseph Phillips, upon a stated annual rental and royalties, and said
business has since been conducted by said Fred A. Spicer and Charles
H. Leavell as partners, under the name and style of Jos. Phillips Co.,
who together with the former proprietors of said business have built
up an extensive business in the sale of pork sausage, which product,
for a great number of years prior to the organization of respondent,
became well-known to the consuming public, and continued to be, and
still is, so known.
PAR. 4. That respondent since its organization has marketed its
product in packages, upon the wrappers of which appear the words
" PHILLIPS All Pork OLD TIME Sausage, manufactured by Phillips Bros. & Co., 705 North Capitol Street, Washington, D. C. Net
weight one pound.", with the words "Phillips" and ';Old Time" in
large display type, while the Joseph Phillips Company, described in
Paragraph Three hereof and its predecessor, have marketed their
product, since 1892, in packages, on the labels of which appear the
words "Ask for JOS. PHILLIPS, manufacturer of the ORIGINAL
All Pork Sausage, 1 lb. net, Washington, D. C.", with the words
"Jos. Phillips" and" original" in large display type.
PAR. 5. That the adoption and use by respondent of the words
"Phillips" and "Old Time" on the labels under which respondent
markets its product, and the resulting resemblances in size, style of
type, typographical arrangement and general appearance between
respondent's labels and those of the Jos. Phillips Co., described in
Paragraph Three hereof, was calculated to, and does mislead and
deceive the consuming public, and enables the respondent and the
retail dealers handling its said product to pass same off as and for
the product of said Jos. Phillips Co., and the public has been induced
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by such similarity in the labels to purchase respondent's product,
under the mistaken belief that it was the product of said Joseph
Phillips Company.
PAR. 6. That by reason of the facts recited, the respondent is using
an unfair method of competition in commerce, within the intent and
meaning of Section 5 of an Act of Congress entitled "An Act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes," approved 'September 26, 1914.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress, approved September 26, 1914, the Federal Trade Commission issued and served
a complaint upon the respondent, Phillips Brothers & Company,
charging it with the use of unfair methods of competition in commerce in violation of the provisions of said Act.
The respondent having entered its appearance by its attorneys,
and filed its answer herein, thereupon witnesses were examined and
evidence received in support of the allegations of said complaint
and on behalf of the respondent, before Edward M. Averill, an Examiner of the Federal Trade Commission, theretofore duly appointed, and the testimony so tak:en was reduced to writing and filed
in the office of the Commission, whereupon the proceeding came on
for final hearing by said Commission, and it having duly considered
the complaint, the answer thereto, the evidence adduced and
printed briefs, and being fully advised in the premises, and being
of the opinion that the method of competition in question is prohibited by said Act, makes this its report, stating its findings as
to the facts:
FINDINGS AS TO '1'HE FACTS,

PARAGRAPH 1. The respondent, Phillips Brothers & Company, is a
corporation, organized under the laws of the District of Columbia
on or about September 21, 1920, with place of business in Washington, in said District.
PAR. 2. On or about October 1, 1920, Phillips Brothers & Company began to manufacture and sell in the District of Columbia,
sausage and other pork products, selling to retail dealers, hotels
and restaurants, the products of their manufacture in direct, active
competition with other persons, partnerships and corporations similarly engaged.
PAR. 3. Prior to the outbreak of the Civil \Var, namely, about
1859, one Thomas W. Phillips, a resident of the District of Columbia, established in the said District a business of manufacturing and
selling pork sausage, manufacturing said sausage under a secret
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formula known onl;y to himself. The sausage so made was of superior quality and acquired, under the name and appellation of
"Phillips' Sausage," a favorable and extensive reputation for excellence in the District of Columbia. About the year 1885, the health
of the said Thomas ,V, Phillips became seriously impaired and his
son Joseph Phillips, who liad for years worked in the sausage manufactory with his father, took over the active management of, and
continued to carry on, the business, Joseph Phillips then being
about forty-four ·years of age. In the year 1892, Thomas W. Phillips died leaving2 by will, to his daughter, Sarah MacQueen, a certain brick house in the District of Columbia and to his son, Joseph
Phillips, all the rest and residue of his estate, real, personal and
mixed.
PAR. 4. Thereafter Joseph Phillips, in his own name, continued
to carry on the said business, manufacturing and selling the same
sausage, sustaining and extending the business in and the good will
and reputation of, the "Phillips' Sausage" until about the year
1910, when by contract an interest in the business waa acquired by
Fred A. Spiecer and Charles H. Leavell and thereafter was carried
on under the name of Joseph Phillips Company; and under successive contracts and agreements between Joseph Phillip! on the one
part and Fred A. Spicer and Charles H. Leavell on the other, is so
carried on at this time. Joseph Phillips is now 80 years of age and
physically incapable of taking an active part in the business, but in
accordance with the secret fonnula and under his directions he
causes to be prepared the seasoning which enters into the manufacture of the" Phillips Sausage" and for such seasoning and right to
use his name and the good will acquired by over 50 years of uninterrupted manufacture and sale of the "Phillips' Saus;age" Joseph
Phillips has received in royalties, by the terms of the last contract,
the sum of Twenty Thousand Dollars.
PAn. 5. The sausage, so manufactured and sold by Joseph Phillips
Company, is put up in packages of one pound each with a wrapper
reading:
Ask for
JOSEPH PHILLIPS
:Manufacturer of
THE ORIGINAL
All Pork Sausage
The volume of the sale of such sausage has increased in the past
20 years from 4,000 pounds per week to 14,000 pounds per week for
the season beginning October 1 of each year and ending on March
31 of the following year. Over half the retail dealers and half the
hotels and restaurants have it on sale regularly. The consuming
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public, in the District of Columbia, knew the sausage as manufactured and sold first by Thomas
Phillips and later by his son,
Joseph Phillips, as "Phillips' Sausage," asked for it at their dealers' by the name "Phillips' Sausage" and associated that name with
the particular brand of sausage put up by Joseph Phillips and later
by Joseph Phillips Company.
PAR. 6. Joseph Phillips had several sons, among them being
Thomas C. Phillips and Harry M. Phillips, both of whom as boys
worked in the sausage factory of their father. About the year 1891,
owing to a disagreement with the father, Thomas C. Phillips left the
employ of Joseph Phillips and started a sausage and pork-products
business upon his own account in the District of Columbia and about
the year 1894 entered into a partnership with one Joseph Henning;
together they conducted the aforesaid business until the year 1904
when Thomas C. Phillips withdrew from said partnership and discontinued the manufacture or sale of sausage, engaging in the smoked
meat business until about the year 1915, at which time he became
engaged in an entirely different line of business. For 17 years prior
to October 1, 1920, Thomas C. Phillips was not engaged in or connected with the manufacture or sale of sausage in any way.
Harry M. Phillips, while quite young, left his father and entered
the employ of his brother Thomas C. Phillips, remaining in the
sausage business between three to five years, after which he left the
business and for 15 years prior to October 1, 1920, had not been engaged in any way with the sausage business.
PAR. 7. Between the years 1894 and 1904, Thomas C. Phillips and
Joseph Henning, trading as Phillips & Henning, manufactured and
sold in the District of Columbia a sausage put out as the" Thomas C.
Phillips Sausage," made under a formula alleged to have been given
by Thomas W. Phillips to his daughter, Sarah MacQueen, and by
her given to her brother, Thomas C. Phillips, and upon the dissolution of the partnership aforesaid, Thomas C. Phillips transferred
such rights, title, and interest as he had in such formula and the
right to use the name" Thomas C. Phillips" to Joseph Henning, and
since the year 1904 Joseph Henning, and after his death his widow
and son, have continued uninterruptedly to manufacture and sell,
and are now manufacturing and selling, in the District of Columbia,
a sausage which is described on the wrapper of each package as
Phillips Genuine
T all pork C
HOME MADE SAUSAGE
P
Company
Made and Prepared by
THO:UAS C. PHILLIPS

,V.
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Upon this label ther~ is, in red ink, tl?-e figure of a hog. This brand
of sausage is known in the District of Columbia, but not to such an
extent as the Joseph Phillips original sausage.
PAR. 8. In October, 1920, Thomas C. Phillips and Harry M. Phillips, in association with others, reentered upon the business of manufacturing and selling sausage in the District of Columbia, this time
conducting business as a corporation under the name and style of
Phillips Brothers & Company, putting the sausage manufactured by
them up in packages bearing the label
PHILLIPS
All Pork
OLD TIME SAUSAGE
:Manufactured by
Phillips Brothers & Company
and engaged in quite an extensive advertising campaign in the newspapers, published and circulated in the District of Columbia. Said
advertisements contain, among others, the following statements:
"The flavor of plantation days. PHILLIPS OLD TIME SAUSAGE has just
that flavor. The family will be quick to appreciate its full, fresh flavor and
superb quality. Beware of substitutes. Always say: PlliLLIPS OLD TIME.
made by Phllllps Brothers & Company."
"PHILLIPS • OLD TIME" and what 1t means to you. Whenever you see
'OLD TIME' on a Phillips Sausage wrapper you know that the pork from which
It Is made Is of the choicest quality, and that lt has been prepared with the
utmost care by grandsons of Thomas W. Phllllps, who made Phllllps Sausage
famous In this City way back In 18GO. Always say PHILLIPS 'OLD TIME!
Phllllps Brothers & Company."
"The crowning delightful breakfast, PlliLLIPS OLD TIME SAUSAGE.
Thomas w. Phillips made It famous way back In 18GO. His grandsons are
making It now just as their granddad made it then. Accept no substitutes. See
that the words 'OLD TIME' appear on the green wrapper. Phillips Brothers
& Company."

There were also advertisements inserted in the newspapers in the
District of Columbia, put out by customers of the respondent, and
with the kllowledge and approval of the respondent, the data for
which was furnished by respondent, such advertisements reading:
"PHILLIPS OLD TIME SAUSAGE, famous tor quality In 1800, even more
so now. The only Phlllips Sausage made and prepared by Phillips themselves."
"There Is other sausage sold under the name of Phillips' In the City of
Washington, but the sausage sold In our stores umler the brand 'OLD TIME'
Is the only Phillips' Sausage made and prepared by the Phillips themselves."
"PHILLIPS 'OLD TIME' SAUSAGE. In 1800 Thomas W. Phillips made
and placed on the market In the City o! Washington a pure all pork sausage
seasoned according to a recipe handed down by his forefathers. This sausage
was a superb product and created a demand that he found difficult in those
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days to supply. The same sausage is now made by Phillips Brothers, grand·
sons or Thomas W. Phillips at 705 North Capitol Street and sold under the
brand PHILLIPS ' OLD TIME.'"

The advertisements above referred to were inserted by the Piggly
\Viggly.
" Beginning tomorrow all the stores of this company in the District of Columbia w111 carry in stock Phillips 'OLD TIME' SAUSAGE. Phlll!ps 'OLD
TIME' SAUSAGE made and prepared by grandsons or Thomas W. Phillips
has the 'OLD TIME' quality and is the identical product made famous ln
the City or Washington by Thomas W. Phillips as far back as 1860."

This advertisement and similar ones, appeared in both the Washington Post and Times, newspapers published and circulated in the
District of Columbia, on December 3, 1920, and were inserted with
the knowledge, consent and approval of the respondents by the Great
Atlantic & Pacific Tea Company.
PAR. 9. That the adoption and use by respondent of the words
"Phillips" and "Old Time," in the labels under which respondent
has marketed its product, as hereinbefore set out, and the resemblance of such labels to the labels of the Joseph Phillips Company,
herein described, have misled and deceived the consuming public in
the District of Columbia to the extent that retail dealers handling
respondent's said product in the District of Columbia have been
able, because of such labels, to pass off respondent's said product as
and for the product of the Joseph Phillips Company; that by the
use of such labels a substantial portion of the public in the District
of Columbia has been induced to purchase respondent's said product under the mistaken belief that it was the product of the Joseph
Phillips Company.
CONCLUSION.

That the practices of the respondent, under the conditions and circumstances described in the foregoing findings, are unfair methods
of competition in interstate commerce and constitute a violation of
the provisions of Section 5 of the Act of Congress approved September 26, 1914, entitled, "An Act to create a Federal Trade Commission, to define its powers and duties, and for other purposes."
ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of the respondent, the testimony and evidence and printed briefs of counsel,
and the Commission being of the opinion that the method of competition in question is prohibited by the Act of Congress approved Sep-
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tember 26, 1914, entitled "An Act to create a Federal Trade Commission, to define its powers and duties, and for other purposes," and
having made its report in which it stated its findings as to the facts,
with its conclusion that the respondent has violated the provisions of
said Act,
It is therefore ordered, That the respondent, Phillips Brothers Company, its officers, directors, agents, representatives and employees,
cease and desist from directly or indirectly:
(1) Marketing in the District of Columbia, through retail dealers
or by other means, sausage, upon the containers of which are placed
wrappers or labels containing a description or brand name of such
sausage, which description or brand name includes the words "Phillips" and "Old Time," or the word "Phillips" alone or in combination with other words.
(2) Using upon the containers of sausage marketed by it in the
District of Columbia, through retail dealers or by other means, labels,
or wrappers which closely resemble in style of type, typographic arrangement, color of ink, or general appearance, the labels or wrappers under which sausage manufactured by the Joseph Phillips Company is marketed in the District of Columbia.
It is further ordered, That respondent, Phillips Brothers & Company, shall within thirty (30) days after the service upon them of a
copy of this order, file with the Commission a report in writing
setting forth in detail the manner and form in which he has complied with the order to cease and desist hereinbefore set forth.

PALAIS ROYAL (A, LISNER),
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FEDERAL TRADE COMMISSION

v.
A. LISNER, TRADING UNDER THE NAME AND STYLE
OF PALAIS ROYAL.
COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION 3
OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914,

Docket 783-M:arch 6, 1922.
SYLLABUS,

Where an Individual dealing In notions and toilet articles advertised as "White
Ivory" articles composed o! nitrated cellulose or pyroxylin plastic and
resembling ivory In color; with a tendency thereby to mislead and deceive
the purchasing public as to the value or utility thereof and to induce the
purchase thereof In the mistaken belie! that they were made o! ivory:
Held, That such false and misleading advertising, under the circumstances
set ~orth, constituted an unfair method of competition.

COMPLAINT.
The Federal Trade Commission, having reason to believe from a
preliminary investigation made by it that A. Lisner, doing business
under the name and style of Palais Royal, hereinafter referred to as
respondent, has been and is using unfair methods of competition in
commerce in violation of the provisions of Section 5 of an Act of
Congress approved September 26, 1914, entitled "An Act to create
a Federal Trade Commission, to define its powers and duties, and
for other purposes," and it appearing that a proceeding by it in
respect thereof would be to the interest of the public, issues this
complaint stating its charges in that respect on information and
belief as follows :
PAIU.GRAPII 1. That the respondent owns and operates a department store in the City of Washington, District of Columbia, under
the name and style of Palais Royal, and sells merchandise and commodities at retail in the District of Columbia, and in the conduct
of such business is in competition with other individuals, copartnerships and corporations similarly engaged.
PAR. 2. That respondent, in the course of his business as described
in Paragraph 1 hereof and for the purpose of bringing his meFchandise and commodities to the attention of the purchasing public,
causes advertisements of said merchandise and commodities to be
inserted in newspapers and other advertising mediums having a
general circulation in the District of Columbia; that many such
advertisements contain false and misleading statements concerning

806

FEDERAL TRADE COMMISSION DECISIONS.

Findings.

411'. T.O.

the merchandise and commodities offered for sale and sold by him;
that among such false and misleading statements are statements to
the effect that certain toilet articles offered for sale and sold by him
are "White Ivory"; whereas, in truth and in fact, such toilet articles
are not made of ivory, but are made of nitrated cellulose, or some
other compound, so manufactured as to more or less closely resemble
ivory in appearance; and that such false and misleading statements
are intended and calculated to, and actually do, deceive and mislead
the public as to the quality of said articles.
PAR. 3. That by reason of the facts recited respondent is using unfair methods of competition in commerce within the intent and meaning of Section 5 of ,an Act of Congress approved September 26, 1914,
entitled" An Act to create a Federal Trade Commission, to define its
powers and duties, and for other purposes."
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress approved September 26, 1914, the Federal Trade Commission issued and served a
complaint upon the respondent, A. Lisner, trading under the name
and style of Palais Royal, charging him with the use of unfair
methods of competition in commerce in violation of the provisions of
said Act.
Respondent having entered his appearance and filed his answer
herein, admitting that certain of the methods and things alleged in
said complaint are true in the manner and form therein set forth,
and having made, executed and filed an agreed statement of facts in
which it is stipulated and agreed by the respondent that the Federal
Trade Commission shall take such agreed statement of facts as the
facts in this case and in lieu of testimony, and proceed forthwith with
such agreed statement of facts to make its findings as to the facts
and such order as it may deem proper to enter therein, without the
introduction of testimony or the presentation of argument in support
of same, and the Federal Trade Commission being now fully advised in the premises makes this its report, stating its findings as to
the facts and conclusion:
FINDINGS AS TO THE FACTS.

PARAGRAPH 1. That the respondent, trading under the name and
style of Palais Royal, is engaged in the business of conducting a
department store in the District of Columbia, in which store respondent sells and offers for sale to the public, in due course of retail
trade, various commodities, among which are notions and toilet
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articles; that respondent carries on his said business in direct, active
competition with other dealers in like commodities in the District
of Columbia.
PAR. 2. That respondent in the course of his business as described
in Paragraph 1 hereof, on January 3, 1921 and on other dates within
two years prior to the issuance of the complaint herein, caused certain ,advertisements to be published in the Washington Post, as a
means of bringing to the attention of the purchasing public the
merchandise and commodities offered for sale and sold by him; that
in said advertisements reference was made to certain toilet articles
so offered for sale and sold by respondent, which articles were described in said advertisements as "White Ivory Toilet Articles,"
,although said articles were not made of ivory, but were made of
Nitrated Cellulose or Pyroxylin Plastic, sometimes known commercially as "Pyralin" and resembling ivory in color; that the
reference to such toilet articles in said advertisements as "White
Ivory" had the capacity or tendency to mislead and deceive the purchasing public by creating in the minds of the public false or errroneous beliefs conC€rning the value of utility of said .articles, and in some
instances, to induce the public to purchase said articles upon the mistaken belief that such articles were made of ivory.
P ..AR. 3. That respondent immediately prior to the issuance of the
complaint herein, when his attention was called to the nature and
subject matter of the advertisements described and referred to in
Paragraph 2 hereof, immediately discontinued the use of advertisements in which articles made from nitrated cellulose or pyroxylin
plastic sometimes known commercially as celluloid, pyralin, etc., were
described as "White Ivory" or "Ivory," and has not since said
date made use of .advertisements which contained the same or similar
descriptive matter concerning articles offered for sale and sold by
him.
P..AR. 4. That· on May 17, 1920, at a conference of representatives
of the manufacturers of and dealers in various basic materials sometimes known commercially as" Celluloid,"" Pyralin," etc., and manufacturers of and dealers in various articles made from such basic
materials, which conference was called by the Federal Trade Commission to meet at its offices in Washington, D. C., a resolution was
passed at such conference which condemned the use, as applied to
articles made from said basic materials, of the following and similar
terms : " French Ivory," " Parisian Ivory," " Tortoise Shell " " I vary
Combs," " Florentine Shell" " Ivory Toilet Sets," " Pyralin Ivory,"
"Jade Necklaces," "Coral Necklaces," "American Ivory," etc.
111213°-23-VOL 4-21

308

FEDERAL TRADE COMMISSION DECISIONS.

Order.

4F.T.O.

CONCLUSI.ON.

That the practices of the respondent, under the conditions and circumstances set out in the foregoing findings as to the facts, constituted an unfair method of competition in commerce in the District of
Columbia, and were in violation of the Act of Congress approved
September 26, 1914, entitled "An Act to create a Federal Trade Com• mission, to define its powers and duties, and for other purposes."
ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer thereto and
an agreed statement of facts filed herein, and the Commission having
made its report in which it stated its findings as to the facts and its
conclusion that the respondent has violated the provisions of an Act
of Congress approved September 26, 1914, entitled "An Act to create
a Federal Trade Commission, to define its powers and duties, and for
other purposes,"
It is no-w ordered, That the respondent, A. Lisner, trading under
the name and style of Palais Royal, his agents, representatives, servants, and employes, do cease and desist from directly or indirectly:
Causing advertisements to be published in newspapers, or making
use of other fonns of advertising matter, as a means of bringing to
the attention of the purchasing public, commodities offered for sale or
sold by him in the District of Columbia, which advertisements or advertising matter described as "White Ivory " or "Ivory," articles so
offered for sale or sold by him and made of nitrated cellulose or of
pyroxylin plastic, sometimes known commercially as "Celluloid,"
" Pyralin," etc.
It is further ordered, That the said respondent, A. Lisner, trading
under the name and style of Palais Royal, shall within sixty {60)
days from the date of service of this order, file with the Commission a
report setting forth in detail the manner and fonn in which it has
complied with the order of the Commission herein set forth.

ROCHESTER TAILORING CO. (M. NAGELBERG ET AL.).
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FEDERAL TRADE COMMISSION

v.
M. NAGELBERG AND E. FEIGENBAUM, PARTNERS STYLING THEMSELVES ROCHESTER TAILORING CO.
COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION 6
OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914,

Docket 824-March 6, 1922.
SYLLABUS.

Where manufacturers of men's and boys' clothing at Rochester, N. Y., and
certain business organizations of the same place, had so advertised clothing
made there that the word, "Rochester," as applied to such clothing had
come to mean to the trade and the purchasing public goods of a high standard of qualitY made in said city, and a valuable good wlll had been acquired in the trade name or brand of " Rochester" ; and thereafter compet·
lng manufacturers located elsewhere labeled their clothing "Rochester
Tailoring Co., Builders of Fine Clothes"; with a tendency thereby to mislead the purchasing public into believing the clothing so labeled was made
in Rochester, N. Y.:
lleld, That such mislabeling, under the circumstances set forth, constituted an
unfair method of competition.

COMPLAINT.
The Federal Trade Commission, having reason to believe from a
preliminary investigation made by it that M. Nagelberg and E.
Feigenbaum, partners styling themselves the Rochester Tailoring
Co., hereinafter referred to as respondents, have been and are using
unfair methods of competition in violation of the provisions of Section 5 of an Act of Congress approved September 26, 1914, entitled
"An Act to create a Federal Trade Commission, to define its powers
~nd dut~es? and for other purposes," and it appearing that a proceed';llg by 1~ m respe~t there?£ ~ould be to the interest of the public,
1ssues th1s complamt, statmg Its charges in that respect on information and belief as follows:
PARAGRAPH 1. That respondents are engaged in Scranton, Pa., in
the business of manufacturing and selling clothing for men and boys,
and cause clothing sold by them to be transported to the purchasers
thereof, from the State of Pennsylvania through and into other
States of the United States, and carry on such business in direct,
active competition with other persons, partnerships, and corporations similarly engaged.
PAR. 2. That respondents, in the course of their business as described in Paragraph 1 hereof, place on clothing manufactured by

310

FEDERAL TRADE COMMISSION DECISIONS.

Findings,

4F.T.C.

them in Scranton, Pa., tags or labels containing the words "Rochester Tailoring Co., builders of fine clothes," without other distinguishing marks to show the true place of origin of said clothing;
that ~lothing for men and boys has been manufactured in large
quantities in Rochester, N. Y., for a long period of time; that clothing and other products manufactured in Rochester, N. Y., have
been given widely extensive advertising by the manufacturers operating in that city and by the Chamber of Commerce and other associations of business men in that city, in which advertising the words
"Rochester," "made in Rochester," "tailored in Rochester," have
been featured together with the claim that "Rochester-made means
quality" and that clothing made in Rochester is not made by "sweat
shop methods," and as a result of such advertising the woru
"Rochester," when used in connection with clothing for men and
boys, has come to be understood by the trade and consuming public
as indicating that such clothing was made in Rochester, N. Y., and
is of the quality which in the mind of the consuming public, as the
result of such advertising, has become associated with clothing for
men and boys actually manufactured in Rochester, N. Y., and
labeled and advertised as having been manufactured in that city;
that the use by respondents of the word " Rochester " in labels placed
on clothing manufactured in Scranton, Pa., and sold by them as
aforesaid, is calculated to and does deceive the purchasing public,
and such labels have been and are being used by respondents as a
means of enabling them to pass off clothing not in fact made in
Rochester, N.Y.
PAR. 3. That by reason of the facts recited, the respondent is using
an unfair method of competition in commerce, within the intent and
meaning of Section 5 of an Act of Congress, entitled, "An Act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes," approved September 26, 1914.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress approved September 26, 1914, the Federal Trade Commission issued and served
a complaint upon the respondents, Michael Nagel berg and Emil
Feigenbaum, partners, styling themselves Rochester Tailoring Co.,
charging them with the use of unfair methods of competition in
commerce, in violation of the provisions of said Act.
Respondents having entered their appearance and filed their
answer herein, admitting certain allegations of the complaint, and
having made, executed, and filed an agreed statement of facts in
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which it is stipulated and agreed by the respondents that the Federal
Trade Commission shall take such agreed statement of facts as the
facts in this case and in lieu of testimony, and proceed forthwith to
make its findings as to the facts and such order as it may deem
proper to enter therein, without the introduction of testimony or the
presentation of argument in support of same, the Federal Trade
Commission, being now fully advised in the premises, makes these
its findings as to the facts and conclusion:
FINDINGS AS TO THE FACTS.

PARAGRAPH 1. Respondents, Nagel berg and Feigenbaum, are copartners, doing business under the firm name and style of Rochester
Tailoring Co., and are engaged in the city of Scranton, Pa., in the
business of manufacturing and selling clothing for men and boys,
and cause clothing manufactured and sold by them to be transported
to the purchasers thereof, from the State of Pennsylvania, through
and into other States of the United States, and carry on such business in direct, active competition with other persons, partnerships,
and corporations similarly engaged.
PAR. 2. The respondents, in the course of their business, as described in Paragraph 1 hereof, have placed on clothing manufactured by them in Scranton, Pa., tags or labels containing the words
"Rochester Tailoring Company, Builders of Fine Clothes," without
other words to show the true place of manufacture of said clothing; that clothing for men and boys has been manufactured in largil
quantities in Rochester, N. Y., for a long period of time; that clothing manufactured in Rochester, N. Y., has been given extensive advertising by the manufacturers of that city and by the Chamber of
Commerce and other associations of business men of that city, in
which advertising the words "Rochester," "Made in Rochester,"
"Tailored in Rochester," have been featured toO'ether with the claim
that clothing made in Rochester is not "made' by0 sweatshop methods,"
and that " Rochester-made 1\Ieans Quality"; and as a result of such
advertising the word "Rochester," when used in connection with
clothing for men and boys, has come to be understood by the trade
and the consuming public as indicating that such clothing was mad()
in Rochester, N.Y., and is of the quality which, as the result of such
advertising, has become associated in the minds of the consuming
public and the trade, with clothing for men and boys actually manufactured in Rochester, N. Y., and labeled and advertised as having
been manufactured in that city; that the use of the word "Rochester " by respondents in labels and tags on clothing made by them
in Scranton, Pa., and sold by them as aforesaid, tends to mislead the
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purchasing public into believing that the clothing so labeled is made
in Rochester, N. Y.
CONCLUSION,

The practices of the said respondents, under the conditions and
circumstances described in the foregoing findings, are unfair methods
of competition in interstate commerce, and constitute a violation of
an Act of Congress approved September 26, 1914, entitled, "An Act
to create a Federal Trade Commission, to define its powers and
duties, and for other purposes."
ORDER TO CEASE AND DESIST,

This proceeding having been heard by the Federal Trade Commission, upon the complaint and answer and agreed statement of facts
filed herein, and the Commission having made its findings as to the
facts, and its conclusion that the respondents had violated the provisions of an Act of Congress approved September 26, 1914, entitled,
"An Act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes,"
It is now ordered, That the respondents, Michael Nagel berg and
Emil Feigenbaum, partners styling themselves Rochester Tailoring
Co., each and both of them, their agents, representatives, servants
and employes, do cease and desist fromUsing the words "Rochester Tailoring Company" or the word
"Rochester," alone or in other combinations, on tags or labels on
clothing manufactured by them in Scranton, Pa., or in any other
place than the city of Rochester, N. Y., unless following such word
or words, and in type or lettering equally conspicuous with them,
appear the words" made in Scranton, Pennsylvania," if the clothing
in fact is made in Scranton, Pa., or by words in which the true place
of manufacture, town or city, and State, is stated.
It is further ordered, That the respondents, Michael N agelberg and
Emil Feigenbaum, partners styling themselves Rochester Tailoring
Co., shall, within sixty (60) da,ys after the service upon them of a·
copy of this order, file with the Commission a report in writing setting forth in detail the manner and form in which they have complied with the order to cease and desist hereinbefore set forth.

WHITE STAR MARKET (E. E. WHITE).
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Complaint.

FEDERAL TRADE COMMISSION

v.
E. E. WHITE, TRADING UNDER THE NAME AND STYLE
OF WHITE STAR MARKET.
COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION 5
OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26 1 1914.

Docket 832-March 6, 1922.
SYLLABUS,

Where an individual engaged in the sale to coastwise and ocean-going vessels
under foreign registry, of ship chandlery supplies required by them in
order to operate as instrumentalities of interstate or foreign commerce,
paid to the captains of such vessels, without the knowledge or consent
of their employers or principals, co.sh commissions of 5 per cent of the
invoices as an inducement for them to purchase of him ; with the effect
of increasing the price of his products to the employers or owners over
and above their fair market value, and of compelling competitors to adopt
the same method in order to retain their business:
Held, that such payments, under the circumstances set forth, constituted an
unfair method of competition.

COMPLAINT.
The Federal Trade Commission, having reason to believe from a
preliminary investigation made by it that E. E. White trading under the name and style of White Star :Market, hereinafter referred
to as respondent, has been and is using unfair methods of competition in violation of the provisions of Section 5 of an Act of Congress
approved September 26, 1914, entitled, "An Act to Create a Federal
Trade Commission, to define its powers and duties, and for other
purposes," and it appearing that a proceeding by it in respect thereof
would be to the interest of the _public, issues this complaint, stating
its charges in that respect on information and belief, as follows:
PARAGRAPH 1. That respondent carries on business at Pensacola,
Fla., under the name and style of 'Vhite Star Market and is engaged
in the business of selling meats and vegetables for consumption upon
vessels which reach the port of Pensacola, Fla., while engaged in the
transportation of passengers and cargoes between ports in various
States of the United States and between ports of the United States
and foreign countries; respondent carries on said business in direct,
active competition with said persons, partnerships and corporations
similarly engaged.
PAR. 2. That respondent in the course of his business as described
in Paragraph 1 hereof, gives and has given to captains and other
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officers and employees of vessels, without the knowledge or consent
of their employers or principals, cash commissions and gratuities to
induce such officers and employees to purchase meats and vegetables
from respondent for consumption upon such vessels operated by
them, for the owners thereof, or as a reward for having purchased
such supplies from respondent, and without other consideration therefor; that respondent expends for cash commissions and gratuities, as
aforesaid, large sums of money aggregating approximately 5 per cent
of the volume of sales so made, which sums are added to responqent's
cost of doing business, and respondent is compelled to, and does, add
to the selling price of the commodities so sold by him, an amount
sufficient to cover the amount so expended, which is in addition to
the fair market value of such commodities, which additional amount
the customers of respondent, and eventually the public, must pay;
that as a further result of respondent's said practices, all of his competitors are affected and such practices have tended to cau~e competitors of respondent to give to employees of their customers, commissions and gratuities of substantially like amounts to those paid by
respondent, as aforesaid, for the same purposes and with the same
effect, as a means of protecting their trade and preventing respondent
from obtaining the business enjoyed by them.
PAR. 3. That by reason of the facts recited, the respondent is using
an unfair method of competition in commerce, within the intent and
meaning of Section 5 of an Act of Congress, entitled, "An Act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes," approved September 26, 1914.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress approved September 26, 1914, the Federal Trade Commission issued and served a
complaint upon the respondent, E. E. White, trading under the name
and style of White Star Market, charging him with the use of unfair methods of competition in violation of the provisions of said Act.
The respondent having entered his appearance and filed his answer
herein, hearings were had and evidence was thereupon introduced in
support of the allegations of said complaint before F. C. Baggarly,
an examiner of the Federal Trade Commission theretofore duly appointed.
And thereupon this proceeding came on :for final hearing and the
Commission, having duly considered the record and being now fully
advised in the premises, makes this its findings as to the facts and
conclusion:
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FINDINGS AS

TO THE

FACTS.

PARAGRAPH 1. The respondent, E. E. 'White, trading under the
name and style of White Star Market, is an individual having his
principal office and place of business in the City of Pensacola, State
of Florida.
PAR. 2. The respondent, trading as aforesaid, is now and has since
July, 1920, been engaged in the selling of ship 'chandlery or steward
supplies, consisting mostly of fish, oysters and meats for consumption
upon vessels which reach the port of Pensacola, Fla., while engaged in
the transportation of cargoes between ports in the various States
of the United States and in commerce between ports of the United
States and ports in foreign countries, and such business has been and
is being conducted by respondent in direct, active competition with
other persons, partnerships and corporations similarly engaged.
PAR. 3. The respondent, in the course of his business as described in
Paragraph 2 hereof, has solicited the business of and has sold and
delivered to vessels of the United States Shipping Board, plying
between the ports of Pensacola, Fla., and ports in other States of
the United States, and has also solicited the business of and has sold
and delivered to vessels under foreign registry includin(J' Italian and
""
. said
. vessels were engaged 'in commerce,
P ortuguese, wh1le
steward
or food supplies necessary for the use and maintenance of the officers
and crew of such vessels while in port and upon the high seas, all of
which supplies so furnished were necessary in order that said vessels
could operate as an instrumentality of interstate or foreign commerce.
PAR. 4. The respondent, trading as aforesaid and in the course of
his business as heretofore described, has given to captains of foreign
vessels, engaged in foreign commerce, and without the knowledge
or consent of their employers or principals and without other consideration therefor, cash commissions or gratuities to an amount of
5 per cent of the invoice of sales so made to induce such officers to
purchase provisions or steward supplies from respondent, and particularly gave to captains of foreign vessels for their personal use
sums of money aggregating 5 per cent commission upon the amounts
cov~ring supplies purchased on the following dates:
Jan. 8, 1921, Italian, Rosendo------------------------------lnvolce __
Jan. 18, 1921, Portuguese, Cuava-'---------------------------do____
Mar. 19, 1921, Portuguese, Dainantino _____________________ do____
Mar. 19, 1921, Italian, Rosa M-------------------------------do____
May 7, 1921, Italian, Sulima __________________________________ do____

$224. 85
783. 00
288. 45
438. 00
78. 90

Said sums of money allowed and paid to captains of vessels as
cash commissions or gratuities, aggregating 5 per cent of the volume
of sales so made are added by respondent to his cost of doing busi-
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ness, and respondent adds to the selling price of the supplies so sold
by him an amount sufficient to cover the amount so expended, which
is in addition to the fair market value of such commodities, which
additional amount the vessel owner pays.
PAR. 5. The giving of such cash commissions or gratuities causes
competitors of the respondent who do not desire to engage in such
practices to give commissions or gratuities of substantially like
amounts to the officers or employees of said vessels for the purpose
of protecting their trade and as a means of preventing respondent
from obtaining the business enjoyed by such competitors.
CONCLUSION.

The practices of said respondent as set forth in the foregoing findings as to the facts are unfair methods of competition in foreign
commerce and constitute a violation of an Act of Congress approved September 26, 1914, entitled "An Act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes."
ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of respondent, and testimony and evidence submitted, and the Commission having made its findings as to the facts with its conclusion
that the respondent has violated the provisions of the Act of Congress approved September 26, 1914, entitled "An Act to create a
Federal Trade Commission, to define its powers and duties, and for
other purposes,"
·
It is now ordered, That the respondent, E. E. 1Vhite, of Pensacola,
Fla., and his representatives, agents, servants and employees, cease
and desist from directly or indirectly giving to captains, masters,
stewards, engineers or other employees of vessels engaged in commerce, without the knowledge and consent of their employers, cash
or other gratuities, as inducements to influence their employers to
purchase and as gratuities for purchasing for said employers, ship
chandlery or other supplies necessary or essential in the operation
of said vessels as instrumentalities of commerce.
It is further ordered, That the respondent, within sixty (60) days
after the service upon him of this order, file with the Commission
a report in writing setting forth in detail the manner and form in
which he has complied with the order to cease and desist hereinbefore set forth.
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FEDERAL TRADE COMMISSION

v.
SOL GOODMAN, ADOLPH GREENSPAN AND IRVINE
GREENSPAN, PARTNERS TRADING UNDER THE NAME
AND STYLE OF SOLUS MANUFACTURERS COMPANY.
COMPLAINT IN TilE liATTER OF THE ALLEGED VIOLATION OF SECTION 5 1
OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26 1 1914.

Docket 855-l\Iarch 6, 1922.
SYLLABUS,

Where a tl.rm engaged under the style of Solus Manufacturers Co. in the sale by
mall of razors which were bought by them for approximately 45¢ each and
were packed in individual containers labeled, at their request, "Solus
Manufacturers Company, Nashville, Tennessee, Price $3.50. Fully warranted," advertised, offered and sold said razors, so packed, on approval at
$1.95, olfering free to purchasers a hone costing from 15¢ to 20¢ each and
usually retailing at 50¢, which they advertised as "A tine $1.00 razor
hone"; thereby intentionally misleading and deceiving the purchasing
public into believing that they ~re olfering and selling razors of special
quality at manufacturers' prices, nnd inducing the public to purchase said
razors in the mistaken belief that they were securing a high grade razor at
n greatly reduced price:
Held, That such practices, under the circumstances set forth, constituted unfair
methods of competition.

COMPLAINT.
The Federal Trade Commission, having reason to believe from
a preliminary investigation made by it that Sol Goodman, Adolph
Greenspan and Irvine Greenspan, partners trading under the name
and style of Solus Manufacturers Company, hereinafter referred to
as respondents, have been and are usin(J' unfair methods of competition, in violation of the provisions of Section 5 of an act of Congress approved September 26, 1914, entitled, "An act to create a
Federal Trade Commision, to define its powers and duties, and for
other purposes," and it appearing that a proceeding by it in respect
thereof would be to the interest of the public, issues this complaint,
stating its charges in that respect upon information and belief, as
follows:
PARAGRAPH 1. That respondents are partners trading under the
name and style of Solus Manufacturers Company, and carry on business at Nashville, Tennessee, and are engaged, in part, in the business
of buying at wholesale, razors, and selling same upon mail orders to
the general public in various States of the United States; and respondents cause razors sold by them to be transported to the purchasers thereof from the State of Tennessee through and into other
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States of the United States, and carry on such business in direct,
active competition with other persons, partnerships and corporations
similarly engaged.
PAR. 2. That respondents, in the course of their business as de·
scribed in Paragraph One hereof, cause advertisements to be pub.
lished in newspapers and periodicals having general circulation
throughout various States of the United States, in which advertise·
ments the offer is made by respondents to send razors to prospective
purchasers for free trial for a period of fifteen days, and that
after such trial, if the customer should desire to purchase such razor,
and send. to respondents $1.95 in payment of same, that respondents
would then send to such customer a razor hone which is described
and represented in said advertisement to be" a fine, $1.00 razor hone"
free; the customer is further given the option of returning the razor
without charge if he should not desire to purchase it after trying it.
PAR. 3. That the razors sent by respondents to prospective purchasers in accordance with the terms of the advertisements de·
scribed and referred to in Paragraph Two hereof are not manufactured by respondents, but are purchased by respondents from manufacturers at prices of approximately 45¢ each, and are packed singly
in containers upon which there is pl'intcd at the instance and request
of respondents, "Solus Manufncturers Company, Nashville, Ten·
nessee. Price $3.M. Fully 'Varranted." That such printed matter
is false and misleading and is intended by respondents to deceive
the purchasing public, and docs actually mislead and deceive the
purchasing public into believing that the respondents are manu·
facturers of razors, and are offering for sale and selling razors of
a special quality at the manufacturers' price, without the intervention of a middleman; whereas, respondents do not sell such razors
o.t the manufacturers' price, but at a price in excess of that at which
razors of like grade and quality sell for in the usual course of retail
trade.
PAR. 4. That the descriptions contained in respondents' said adver·
tisemcnts of the razor hone which respondents offer to give and gi\'e
free to customers who purchase razors, is false and misleading, in
that such hones are not "fine $1.00 razor hones," but are purchased
by respondents at prices ranging from 15; to 20; each, and are sold
in due course of retail trade at about M¢ each.
PAR. lS. That the price mark printed upon the containers of the
razors sold by respondents, as set out in Paragraphs Two and Three
hereof, and the claimed price of the hones given free to each purchaser of a razor are false and fictitious and greatly in excess of the
price at which razors and hones of like grade and quality sell for
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in the usual course of retail trade, and such price marks and claimed
prices are used by respondents for the purpose of misleading and
deceiving the purchasing public, and thereby inducing the public to
purchase such razors at $1.95 with the hone given free, upon the
mistaken belief that they are purchasing a high grade razor at o.
greatly reduced price, when in truth and in fact they are paying an
excessive price for a razor of inferior quality; that in selling the
razors in containers upon which are printed such false and fictitious
price marks, respondents come in direct competition with other
dealers in razors who do not make use of such false and fictitious
price marks.
r AR. 6. That by reason of the facts recited, the respondents are
using an unfair method of competition in commerce within the
intent and meaning of section 5 of an Act of Congress entitled, "An
Act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes," approved September 26, 1914.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an act of Congress approved September 26, 1914, the Federal Trade Commission issued and served
a complaint upon the respondents, Sol Goodman, Adolph Greenspan
and Irvine Greenspan, partners trading under the name and style
of Solus ManufactureTs Company, charging them with the use of
unfair methods of competition in interstate commerce in violation
of the provisions of section 5 of said act.
Respondents having entered their appearance and filed their
answer herein, and testimony having been adduced before George
McCorkle, an examiner of the Federal Trade Commission duly
appointed and qualified to take testimony herein, and respondent
having fi~eu with the Commission its stipulation admitting the facts
?lle~ed m the complaint, and having formerly waived a hearmg m the matter, and the matter having come regularly on to
be heard before the Commission upon the testimony and the stipulation hereinbefore referred to, and the matter being fully considered,
and the Commission being fully advised in the premises, makes the
following
FINDINGS AS TO TilE FACTS.

r ARAGRAPII 1.

Respondents, Sol Goodman, Adolph Greenspan and
Irvine Greenspan, are partners trading under the name and style of
Solus Manufacturers Company, and carry on business at Nashville,
Tennessee, and are engaged, in part, in the business of buying at
wholesale, razors, and selling same upon mail orders to the general
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public in various States of the United States; and respondents cause
razors sold by them to be transported to the purchasers thereof from
the State of Tennessee through and into other States of the United
States, and carry on such business in direct, active competition with
other persons, partnerships and corporations similarly engaged.
PAR. 2. Respondents, in the course of their business as described
in the next preceding paragraph hereof, cause advertisements to be
published in newspapers and periodicals having general circulation
throughout various States of the United States, in which advertisements the offer is made by respondents to send razors to prospective
purchasers for free trial for a period of fifteen days, and that after
such trial, if the customer should desire to purchase such razor, and
send to respondents $1.9:5 in payment of same, that respondents
would then send to such customer a razor hone which is described
and represented in said advertisement to be" a fine, $1.00 razor hone"
free; the customer is further given the option of returning the razor
without charge if he should not desire to purchase it after trying it.
PAR. 3. The razors sent by respondents to prospective purchasers in
accordance with the terms of the advertisements described and referred to in Paragraph One hereof are not manufactured by respondents, but are purchased by respondents from manufacturers
at prices of approximately 45 cents each, and are packed singly in
containers upon which there is printed at the instance and request
of respondents, "Solus Manufacturers Company, Nashville, Tennessee. Price $3.50. Fully \Varranted." Such printed matter is
false and misleading and is intended by respondents to deceive the
purchasing public, and does actually mislead and deceive the purchasing public into believing that the respondents are manufacturers of razors, and are offering for sale and selling razors of a
special quality at the manufacturers' price, without the intervention
of a middleman; whereas, respondents do not sell such razors at the
manufacturers' price, but at a price in excess of that at which razors
of like grade and quality sell for in the usual course of retail trade.
PAn. 4. The descriptions contained in respondents' said advertisements of the razor hone which respondents offer to give and give free
to customers who purchase razors, is false and misleading, in that
such hones are not "fine $1.00 razor hones," but are purchased by
respondents at prices rangin'g from 15 cents to 20 cents each, and are
sold in due course of retail trade at about 50 cents each.
PAR. 5. The price mark printed upon the containers of the razors
sold by respondents, as set out in Paragraphs One and Two hereof,
and the claimed price of the hones given free to each purchaser of a
razor are false and fictitious and greatly in excess of the price at
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which razors and hones of like grade and quality sell for in the usual
course of retail trade, and such price marks and claimed prices are
used by respondents for the purpose of misleading and deceiving the
purchasing public, and thereby inducing the public to purchase such
razors at $1.95 with the hone given free, upon the mistaken belief
that they are purchasing a high-grade razor at a greatly reduced
price, when in truth and in fact they are paying an excessive price
for a razor of inferior quality; that in selling the razors in containers
upon which are printed such false and fictitious price marks, respondents come in direct competition with other dealers in razors who do
not make use of such false and fictitious price marks.
CONCLUSION.

The practices of the respondent, under the conditions and circumstances set out in the foregoing findings as to the facts, constitute an
unfair method of competition in interstate commerce, and are in
violation of section 5 of the act of Congress approved September 26,
1914, entitled "An act to create a Federal Trade Commission, to define its powers and duties, and for other purposes."
ORDER TO CEASE AND DESIST•

. This proceeding having been heard by the Federal Trade CommisSion upon the complaint of the Commission, the answer of the respondents and the stipulation of facts heretofore filed herein by the
respondents and approved by the Commission, and the Commission
having made its findings of facts and conclusion that the respondents
have violated the provisions of Section 5 of an Act of Congress,
approved September 26, 1914, entitled "An Act to create a Federal
Trade Commission, to define its powers and duties. and for other
purposes,"
It is now, therefore, ordered, That the respondents Sol Goodman,
Adolph Greenspan and Irvine Greenspan, partners trading under
the name and style of Solus Manufacturers Company, their agents,
representatives, servants and employees, cease and desist, directly or
indirectly;
From selling, offering for sale, or advertising in interstate commerce, razors in containers or otherwise marked with false and fictitious prices or selling, offering for sale, or advertising in interstate
commerce, razor hones at values which are false and fictitious.
Ie is further ordered, That respondents cease and desist from using
the word," manufacturers" as a part of the trade name or firm style
of business under which respondents conduct the selling of razors and
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razor hones unless and until respondents engage in manufacturing
razors and razor hones.
It iB further ordered, That the respondents, Sol Goodman, Adolph
Greenspan and Irvine Greenspan, partners trading under the name
and style of Solus Manufacturers Company, shall within sixty days
from the date of service of this order upon them, file with the Commission a report setting forth in detail the manner and form in which
it has complied with the order of the Commission herein set forth.

" LOUISE "

(MARY L. HICKS) ,
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Complaint.

FEDERAL TRADE COMMISSION

v.
l\:IARY L. HICKS, DOING BUSINESS UNDER THE NAME
OF LOUISE.
COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECI'ION G
OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914.

Docket 843-March 8, 1922.
SYLLABUS.

Where an Individual engage(} In the sale of mlllinery us successor to a bustness known us the "Louise" store, continued to curry on the same under
the brand, trade name, and trade-mark of "JJiarle Louise," under which
name the business had become widely and favorably known and to which
a valuable good will had attached ; and thereafter a competitor, with
full knowledge of the existence and conduct of the other business, adopted
and used for her own business, which she located near by, the brand, trade
name, and trademark, " Louise," written In a style similar to that of
the original brand and advertised the same accordingly with the addition
ot her own name In an Inconspicuous place and type; with the result
that her competitor's customers and the public were deceived and misled
into believing her business to be Identical with that of her competitor,
and that many of said customers did business with her believing they
were dealing with the other establishment:
Held, That such simulation of brand, trade name and trademark, under the
circumstances set forth, constituted unfair methods of competition.

COMPLAINT.
The Federal Trade Commission, having reason to believe from a
preliminary investigation made by it that Mary L. Hicks, doing
business under the name Louise, hereinafter referred to as the respondent, has been and is using unfair methods of competition in
commerce within the District of Columbia in violation of the provisions of Section 5 of an Act of Congress, approved September
26, 1914, entitled, "An Act to create a Federal Trade Commission,
to define its powers and duties, and for other purposes," and it appearing to the Commission that a proceeding by it in respect thereof
would be to the interest of the publi(}, issues this complaint, stating
its charges in that respect on information and belief as follows:
PARAGRAPH 1. That in the year 1909 one Marie Louise Fisher
established a millinery business in .the City of 'Vashington and District of Columbia at the premises known as number 904 14th St.,
N.W., in said city and District where she engaged in the making
and selling of ladies hats and bonnets; that shortly after commencing
111213•-2.3-voL 4-22
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said business, said Marie Louise Fisher adopted therefor the trade
name " Marie Louise " and further adopted as a sign and mark for
said business a device consisting of said words " Marie Louise,"
written in script in a distinctive manner, which said mark she caused
to be placed upon her show windows and stationery and upon the
lining of the hats and bonnets sold by her and uppn the containers
wherein said merchandise was delivered; that said Marie Louise
Fisher continuously thereafter conducted her said business under
said trade name and in connection with said sign and mark, at said
premises until the month of June, 1914, when she removed her said
business to the premises known as 1516 H St., N.1V., in said City and
District and there so continued to conduct said business until the
month o~ May, 1920; that in the course and conduct of said business
said Marie Louise Fisher acquired a valuable trade, custom and good
will among the citizens of said City and District; which said trade,
custom and good will was associated with and appertained to said
trade name " Marie Louise" and with the device used as a sign and
mark therefor as above set out and the said business became well
known to the residents of said District under said trade name and
associated with said device.
PAR. 2. That in the month of May, 1920, said Marie Louise Fisher
sold her said business to one Mary E. Baker, together with the good
will thereof and the right to use said trade name "Marie Louise"
and said device; that said Mary E. Baker has continuously since said
date conducted said business under said trade name, and used said
device upon her show windows and stationery and upon the linings
of hats and bonnets and upon the containers wherein said merchandise is delivered, in like manner as used by her said vendor.
PAR. 3. That the good will acquired by said Marie Louise Fisher
in her said business and associated with the said trade name and
with said device was continuously enjoyed by her, and the identification of said business with said trade name and with said device
among the citizens of said District continuously persisted until the
sale of said business to said Mary E. Baker above set out and since
said sale said Mary E. Baker has continued to enjoy said good will
and still enjoys the same; a11d said identification of said business
among the residents of said District with said trade name and with
said device continued to persist after said sale and still exists.
PAR. 4. That in the month of July, 1920, respondent established
a millinery business in the City of Washington and District of
Columbia at the premises known as number 1623 II St. N. W., in said
City and District where respondent has ever since said date conducted
and now conducts a retail business in ladies hats and bonnets, and
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in conducting said business has continuously been and is now in
competition with all other persons similarly engaged in said District;
that upon the opening of her said business respondent, with the
intention and purpose of appropriating the business and good will
of said Mary E. Baker and with the intention and purpose of misleading and deceiving the public, including the customers of said
Mary E. Baker into the belief that respondent's said business was
identical with the business of said Mary E. Baker and that the shop
of respondent was identical with the shop of said Mary E. Baker
or a branch thereof, adopted as a trade name for her, respondent's,
said business, the name " Louise" and further adopted as a sign and
mark for her said business, a device consisting of said word " Louise"
written in script in a. form and style similar to the word "Louise"
as same appears in the device "Marie Louise" adopted by said
Marie Louise Fisher for a. sign and mark and now used as such by
said Mary E. Baker as hereinbefore set out; that respondent, in
furtherance of her said intention and purpose, caused said sign and
mark "Louise" to be placed upon her show window and stationery
nnd upon the linings of the hats and bonnets made and sold by her
and upon the containers in which said merchandise is delivered, and
has, ever since the adoption of her said trade name and device, continuously used and now uses the same with the intention and for
the purpose hereinbefore set out.
PAR. 5. That by reason of the acts and things done by respondent
as above set out, the residents of the District of Columbia, including
customers and prospective customers of said Mary E. Baker and persons engaged in the millinery trade, were and are misled and deceived
into the belief that the business of respondent is identical with the
business of said Mary E. Baker, that the shop of respondent is identical with or a branch of, the shop of said Mary E. Baker and that the
hats, bonnets and other articles of millinery made and sold by respondent are hats, bonnets and millinery made and sold by said
Mary E. Baker; that by reason of the premises many residents of said
District, including customers and prospective customers of said
Mary E. Baker are led to, and do, deal and trade with respondent in
·the belief that they are trading and dealing with said Mary E. Baker.
. PAR. 6. That the above alleged acts and things done by respondent
constitute an unfair method of competition in commerce within the
intent and meaning of Section 5 of an Act of Congress entitled,
"An Act to create a Federal Trade Commiasion, to define its powers
and duties, and for other purposes," approved September 26, 1914.
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REPORT, FINDINGS AS TO 'l'HE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress approved September 26, 1914, the Federal Trade Commission issued and served a
complaint upon the respondent, Mary L. Hicks, doing business under
the trade name and style of "Louise," charging her with unfair
methods of competition in commerce, in violation of the provisions
of said Act.
The respondent having entered her appearance by her attorney,
Lawrence J. Heller, ·washington, D. C., and filed her answer, and
testimony having been submitted by the Commission and by the respondent before George McCorkle, an Examiner of the Commission,
and the Federal Trade Commission being now fully advised in the
premises, makes this its findings as to the facts and conclusion:
FINDINGS AS TO TilE FACTS.
PARAGRAPH 1. That in the year 1909, Marie Louise Fisher established a millinery business in the City of Washington, District of Columbia, at the premises known as No. 904 14th Street, Northwest, in
said City and District, where she engaged in making and selling
ladies' hats and bonnets; that shortly after commencing her said business, Marie Louise Fisher adopted therefor the trade name "Marie
Louise," and also adopted as a sign and mark for said business, a
device consisting of said words, "Marie Louise," written in script and
peculiar in position, which she caused to be placed upon her show
windows and stationery, and also upon the lining of the hats and
bonnets sold by her, and upon the containers in which her said merchandise was delivered; that said Marie Louise Fisher continuously
conducted her said business under the said trade name as represented,
at said premises, until the month of June, 1914, when she removed her
said business to the premises known as 1516 H Street, Northwest, in
said City and District, and so continued her said business until the
month of May, 1920; that in the course and conduct of her said business, Marie Louise Fisher acquired a valuable trade, custom and good
will among the citizens of said City and District of Columbia, which
said trade, custom and good will was associated with and appertained
to said trade name " Marie Louise," and with the device used in the
sign and mark therefor, as above set out; that said business became
well known to the residents of said District under said trade name
and as associated with said device; that the said business so advertised
and associated with the said trade name ''Marie Louise," was and is
also known and spoken of as the "Louise" millinery store, by the
residents of said City of Washington in said District of Columbia.
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PAR. 2. That during the month of .1\Iay, 1920, said Marie Louise
Fisher sold her said busin~ss to one Mary E. Baker, together with the
good will thereof, and the right to use the said name of " Marie
Louise" and said device; that said Mary E. Baker has continuously,
since said date, conducted said business under said trade name, and in
connection therewith the said Mary E. Baker has continued to advertise her said business under the said trade name on her show windows
and stationery and upon the linings of the hats and bonnets made
and sold by her, and upon the containers wherein said merchandise is
delivered, in like manner as the same was used by her said vendor,
Marie Louise Fisher.
PAR. 3. That the good will acquired by the said Marie Louise
Fisher in the said business and associated with the trade name and
with said device aforesaid, was continuously enjoyed by her, and the
identification of said business with said trade name and with said
device among the citizens of said District persisted without interruption until the sale of said business to said Mary E. Baker, as above
set out, and since said sale, said Mary E. Baker has continuously
enjoyed said good will and still enjoys the same. Identification of
said business among the residents of the District of Columbia with
said trade name and with said device continued after said sale of
said trade name and good will to Mary E. Baker, by Marie Louise
Fisher, and continues to exist to this time. That application was
made by Mary E. Baker, vendee as aforesaid, July 29, 1920, to the
United States Patent Office for registration of her said trade name,
and in compliance therewith, the same was duly registered January

4, 1921.
PAR. 4. That in the month of July, 1920, respondent, Mary L.
Hicks, a resident of the City of Washington, District of Columbia,
es~ab~ished a millinery business in said City of Washington and
D1str1et of Columbia, at the premises known as No. 1623 H Street,
Northwest, in said City and District, at which place respondent has
been, ever since said date, and is now, conducting a retail business
in ladies' hats and bonnets, and in conducting said business has been
and is now in competition with all other persons similarly engaged
in said District of Columbia; that respondent adopted as a trade
name for her said business the name "Louise," and further adopted
as a sign and mark for her said business, a device consisting of the
word "Louise," written in script, in form and style similar to the
word "Louise" as same appears in the device "Marie Louise" adopted
by said Marie Louise Fisher for a sign and mark, and no'w used as
such by said :M"ary E. Baker, as hereinbefore set out; that respondent
caused said sign and mark, "Louise" to be placed upon her show
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windows and stationery and upon the linings of the hats and bonnets
made and sold by her, and upon the containers in which said merchandise is delivered, and has, since the adoption of the said trade
name and device, continuously used the same to the present time.
PAR. 5. That respondent, upon the opening of her said business at
the time and place above stated, knew that a similar business was
then being conducted at 1516 H Street, Northwest, in said City and
District, under the trade name of "Marie Louise," and that the same
business, so conducted under said trade name, was a popular business
among the residents of said City and District of Columbia, and
within three squares or city blocks of said location respondent set up
her said millinery business at the premises numbered 1623 H Street,
Northwest, and adopted as a trade name for her business the name
"Louise," and further adopted as a sign and mark in her said business
the device consisting of the word "Louise," written in script in form
and style similar to the word "Louise," as the same appears in the
device "Marie Louise," adopted by said Marie Louise Fisher for a
sign and mark, and now used by Mary E. Baker, as hereinbefore set
out.
PAR. 6. That the respondent, Mary L. Hicks, was given the name
"Mary Louise" by her parents, whose surname was 1\Iacaboy, and
was confirmed in said name according to the rites of some Christian
Church, but respondent has always "gone by" the name of "Lula
Macaboy," or, since her marriage, as "Lula Hicks," which name was
accepted by respondent and used by her in correspondence and applications for work.
PAR. 7. That respondent, in advertising her said millinery business in the newspapers, published and circulating in the City of
'Washington, District of Columbia, under the trade name of "Louise"
as the same appears in the device "Marie Louise," adopted by said
Marie Louise Fisher, vendor of Mary E. Baker, placed her said
name of 1\f. L. Hicks, or Louise 1\f. Hicks, in an inconspicuous place
in said advertisements, and in comparatively small type.
PAR. 8. That the residents of the District of Columbia and customers of Mary E. Baker were and are deceived and misled by the
acts of respondent, as above set out, into the belief that the business
of respondent is identical with the business of Mary E. Baker, and
by reason of the confusion brought about under the conditions
above set forth, many customers of the millinery business of Mary E.
Baker, trading under the name of "Marie Louise," have thereafter
traded with respondent Mary L. Hicks, under the impression that
they were dealing with Mary E. Baker, or the "Marie Louise"
millinery store.
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Order.
CONCLUSION.

That the acts and things done by respondent, as set out in the above
findings as to the facts, constitute an unfair method of competition
in interstate commerce in the District of Columbia, in violation of
the provisions of an Act of Congress approved September 26, 1914,
entitled "An Act to create a Federal Trade Commission, to define its
powers and duties, and for other purposes.'.'
ORDER TO CEAS]!) AND DESIST.

The Federal Trade Commission having issued and served its complaint herein and the respondent, Mary L. Hicks, doing business
under the trade name and style of "Louise," having entered her
appearance by her attorney, Lawrence J. Heller, and having filed her
answer and the Commission having submitted testimony in support
of the charges in the complaint and the respondent having offered
testimony in support of her defense, and the attorneys for the Commission and for the respondent having filed their briefs, and the
Commission having made and filed its report setting forth its findings as to the facts and its conclusion that the respondent has violated
the provisions of an Act of Congress approved September 26, 1914,
entitled "An Act to create a Federal Trade Commission, to
define its powers and duties and for other purposes," which said
report is hereby referred to and made a part hereof,
N ()'1.()' t"Mrefore, it is ordered, That the respondent, Mary L. Hicks,
cease and desist :
(1) From using or permitting to he used in her behalf, the word
"Louise" standing alone or in conjunction with other words or names
except the whole name of respondent, in connection with the sale or
distribution of ladies' millinery or in advertisement thereof, and
(2) From simulating the form and manner or appearance of the
·signs, advertisements or labels of "Marie Louise" or "Louise" as
the same are now or may hereafter be used.
It is further ordered, That the respondent, Mary L. Hicks, file a
report with the Commission within sixty (60) days from the date of
service of this order, setting forth the manner and form of her com·
pliance therewith,
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FEDERAL TRADE COMMISSION

v.
NATIONAL FURNITURE COMPANY.
COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SEO'l'ION l'i
OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26 7 1914.

Docket 765-l\Iarch 13, 1922.
SYLLABUS.

Where a retail furniture dealer advertised "No extra charge for credit," notwithstanding the fact that It gave purchasers for cash a substantial discount
from Its marked or quoted prices; with a tendency and capacity thereby to
cause the purchasing public to buy its goods on a credit basis In the mistaken belief that no better price would obtain for cash purchases:
Held, That such false and misleading advertising, under the circumstances set
forth, constituted an unfair method of competition.

COMPLAINT.
The Federal Trade Commission, having reason to believe from a
preliminary investigation made by it that the Nntional Furniture
Company, hereinafter referred to as respondent, has been and is
using unfair methods of competition in interstate commerce, in violation of the provisions of Section 5 of an Act of Congress approved
September 26, 1914, entitled "An Act to create a Federal Trade Commission, to define its powers and duties, and for other purposes," and
it appearing that a proceeding by it in respect thereof would be to
the interest of the public, issues this complaint, stating its charges
in that respect on information and belief as follows:
PARAGRAPH 1. That the respondent is a corporation organized under
the laws of the District of Columbia, with principal place of business
at Washington, in said District.
PAR. 2. That respondent is engaged in the business of selling furniture and general house furnishing goods at retail, in the District of
Columbia, and carries on such business in direct, active competition
with other persons, partnerships, and corporations similarly engaged.
PAn. 3. That respondent, in the course of its business as described
in paragraph Two hereof, causes advertisements to be published in
newspapers of general circulation, published in the District of Columbia, which advertisements contain certain deceptive and misleading
statements of and concerning the terms of sale of goods sold by respondent; that among such deceptive and misleading statements is
a statement that respondent makes "no extra charge for credit,"
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whereas respondent gives and has given in all instances, to customers
paying. cash for goods, a substantial discount from the quoted or
marked prices; that goods sold by respondent are quoted or marked
at prices which are to prevail if such goods be sold on a credit basis,
but with a substantial discount from such prices when goods are sold
for cash.
PAR. 4. That by reason of the facts recited, the respondent is using
an unfair method of competition in commerce, within the intent and
meaning of Section 5 of an Act of Congress entitled, "An Act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes," approved September 26, 1914.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress approved September 26, 1914, the Federal Trade Commission issued and served a
complaint upo!l the respondent, the National Furniture Company,
charging it with the use of unfair methods of competition in commerce, in violation of the provisions of said Act.
The respondent having entered its appearance by its attorney, and
filed its answer herein, an agreed statement of facts was thereupon
executed by counsel for both parties, and duly filed in this cause, said
agreed statement of facts being in lieu of evidence, no testimony being
taken or other evidence offered herein.
The respondent, by such agreed statement of facts, waived the
presentation of argument and consented that the Commission should
thereupon make and enter its report of findings as to the facts, and
its order, disposing of this cause.
And thereupon the Commission, having duly considered the record,
and being now fully advised in the premises, makes this its findings
as to the facts and conclusion :
FINDINGS AS TO TilE FACTS,

PARAGRArrr 1. That respondent, National Furniture Company, is,
and was, at and during all the times herein mentioned, a corporation
organized and existing under and by virtue of the laws of the District of Columbia, having its office and principal place of business in
the City of Washington, in said District, and that at and during all
of the times herein mentioned the said respondent was engaged in the
business of selling furniture and other merchandise at retail in the
District of Columbia, in active competiton with other persons, firm.s
and corporations similarly engaged.
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2. In conducting its business during the past year, the respondent has, from time to time, caused advertisements to be published in newspapers published and generally circulated in the District of Columbia, which advertisements have contained the following
statement: " No extra charge for credit." In carrying on its said
business it is the respondent's general business practice to cause all
its goods to be quoted or marked at prices which are to prevail if such
goods are sold on a credit basis. When goods so quoted or marked
are sold for cash, the respondent causes a substantial discount therefrom to be given all cash customers.
PAR. 3 That the advertisement, "No extra charge for credit,"
under the conditions and circumstances set forth above, was false and
misleading and had the tendency and capacity to cause the purchasing public to buy respondent's goods on a credit basis under the belief that no better price would obtain if said goods were purchased
for cash.
PAR.

CONCLUSION.

The practice of the respondent, under the conditions and circumstances described in the foregoing findings, is an unfair method of
competition in commerce and constitutes a violation of the Act of
Congress approved September 26, 1914, entitled, "An Act to create a
Federal Trade Commission, to define its powers and duties, and for
other purposes."
ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of respondent, and upon agreed statement of facts herein whereby it was duly
stipulated and agreed that such statement of facts should be taken
as the facts in this case, and the Commission on the date hereof having made and filed its report, findings of fact and conclusion that
respondent has violated the Act of Congress approved September 26,
1914, entitled, "An Act to create a Federal Trade Commission, to
define its powers and duties, and for other purposes," which said
report is referred to and made a part hereof, now therefore,
It is 01'dered, That the respondent, National Furniture Company,
its officers, directors, agents, servants, and employees, cease and desist from inserting advertisements in newspapers, or by circulating
in any manner the statement "No extra charge for credit " or any
statement of similar import, unless in truth and in fact the respondent's prices to cash and credit customers are one and the same.

JULIUS LANSBURGH FURNITURE CO., INC.
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Memorandum.

It is further ordered, That the respondent within thirty (30) days
after the date of the service upon it of this order file with the Commission a report in writing setting forth in detail the manner and
form in which it has complied with the order to cease and desist
hereinbefore set forth by the Commission.

The Commission also made similar findings and order in the case
of Julius Lansburgh Furniture Co., Inc. (of Washington, D. C.,
Dock. 766), decided March 13, 1922, in which the facts involved appear to have been identically or substantially identical with those
in the preceding case.
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FEDERAL TRADE COMMISSION

v.
N. SHURE COMPANY.
COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION II OF
AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914,

Docket 809-March 13, 1922.
SYLLABUS.

Where a corporation engaged in the sale to retailers of razors packed in individual containers bearing the legend "EXTRA HOLLOW GROUND.
Fully Warranted. Price $3.00," sold the same so packed at approximately
$6.00 per dozen; the fact being that said marked price was not the price
nt which it was contemplated that they were to be sold to the ultimate
purchasers, but was a false and fictitious price used to mislead purchasers
into believing that said razors were reasonably worth the price so marked:
Held, That such mislabeling, or misrepresentation of price, under the circumstances set forth, constituted an unfair method of competition.

COMPLAINT.
The Federal Trade Commission, having reason to believe from a
preliminary investigation made by it that the N. Shure Company,
hereinafter referred to as respondent, has been and is using unfair
methods of competition in violation of the provisions of Section 5 of
an Act of Congress approved September 26, 1914, entitled "An Act
to create a Federal Trade Commission, to define its powers and duties,
and for other purposes," and it appearing that a proceeding by it
in respect thereof would be to the interest of the public, issues this
complaint, stating its charges in that respect on information and
belief as follows :
PARAGRAPH 1. That the respondent is a corporation organized and
existing under the laws of the State of Illinois, with its principal
place of business in Chicago, in said State.
J>AR. 2. That respondent is engaged in buying and selling, in wholesale quantities, jewelry, cutlery, notions, novelties, etc., and causes
commodities sold by it to be transported to the purchasers thereof,
from the State of Illinois through and into other States of the
United States, and carries on such business in direct, active competition with other persons, partnerships and corporations similarly
-engaged.
l)AR. 3. Thnt respondent in the course of its business described in
Paragraph Two hereof, places special orders with manufacturers
for razors costing respondent approximately $5.00 peT dozen, upon
the condition that the razors will be packed singly in boxes or con-
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tainers upon which is printed "Extra Hollow Ground. Fully 'Varranted. Price $3.00 "; that upon delivery to respondent it resells said
razors so boxed to the trade at approximately $6.00 per dozen; that
such indicated resale price so printed on said boxes is false and
fictitious, and does not represent the true value of such razors, or the
price at which it is calculated by respondent or the retail dealers
through whom such razors are distributed, that such razors shall be
resold in the usual course of retail trade; but such price mark is
placed upon the containers for the purpose of creating in the minds
of the purchasers at retail, the erroneous belief that such razors are
of good quality and reasonably worth the price so printed on such
containers; that the retail dealers through whom such razors are
distributed, generally offer to sell and sell such razors to the public at
a price substantially less than that printed on the containers, whereby the public is misled and deceived and induced to purchase such
razors upon the mistaken belief that a razor of good quality is being
sold at a greatly reduced price.
PAR. 4. That by reason of the facts recited, the respondent is using
an unfair method of competition in commerce, within the intent and
meaning of Section 5 of an Act of Congress entitled, "An Act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes," approved September 26, 1914.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress approved September 26, 1914, the Federal Trade Commission issued and served a
complaint upon the respondent, N. Shure Company, charging it with
the use of unfair methods of competition in.commerce in violation of
the provisions of said Act.
The respondent having entered its appearance and filed its answer
herein, hearings were had and evidence was thereupon introduced in
support of the allegations of said complaint before Edward M.
Averill, an Examiner of the Federal Trade Commission theretofore
duly appointed.
And thereupon this proceeding came on for final hearing upon the
testimony and evidence introduced, and the Commission, having
duly considered the record and being now fully advised in the premises, makes this its findings as to the facts and conclusion:
FINDINGS AS TO THE FACTS.

PARAGRAPH 1. The respondent, N. Shure Company, is a corporation organized and existing under the laws of the State of Illinois,
with its principal place of business in Chicago, in said State.

336

FEDERAL TRADE COMMISSION DECISIONS.

Order.

4F.T.C.

P .AR, 2. The respondent is engaged in the business of buying from
manufacturers in wholesale quantities, cutlery, including razors, which
it in turn sells to retailers, and in the course of its regular business
buys and sells razors which said razors it causes to be transported to
the purchasers thereof from the State of Illinois, through and into
other States of the United States in interstate commerce and carries
on such business in direct active competition with other persons,
partnerships, and corporations similarly engaged.
PAR. 3. The respondent in the course of its business buys from
manufacturers, razors costing respondent approximately $5.00 per
dozen, said razors being packed singly in boxes or containers upon
which said containers is printed:
"EXTRA HOLLOW GROUND.
Fully Warranted.
Price $3.00."
and sells the said razors so boxed or put up in containers, to its trade
at approximately $6.00 per dozen. The price $3.00 stamped upon the
container of such razor was not the price at which, to the knowledge
and intent of the respondent, the razor was to be sold to the ultimate
purchaser, but is a false and fictitious price, placed upon the container
for l:he purpose of creating in the mind of the purchaser at retail the
erroneous belief that such ·razors are reasonably worth the price so
printed on such containers.
PAR, 4. The respondent did not initiate the foregoing practice of
marking up the supposed retail price of razors, it being a common
custom in the razor business, and respondent followed the custom as
it found it.
CONCLUSION.

That the practices of the said respondent under the conditions and
circumstances described in the foregoing findings are unfair methods
of competition in interstate commerce and constitute a. violation of
Section 5 of an Act of Congress, approved September 26, 1914, entitled "An Act to create a Federal Trade Commission, to define its
powers and duties, and for other purposes."
ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of the respondent, the testimony and evidence submitted, and the Commission
having made its findings as to the facts with its conclusion that the
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respondent has violated the provisions of an Act of Congress approve9- September 26, 1914, entitled, "An Act to create a Federal
Trade Commission, to define its powers and duties and for other
purposes,"
It is now ordered, That the respondent, N. Shure Company, its
officers, directors, agents, servants and employees, do cease and desist
from marketing, in interstate commerce, razors bearing upon the
containers in which said razors are packed any false, fictitious or misleading statement of or concerning the price of said razors or any
false, fictitious or misleading statement as to the value of said
razors.
It is further ordered, That respondent within sixty (60) days
after the service upon it of this order file with the Commission a
report in writing setting forth in detail the manner and form in
which it has complied with the order to cease and desist hereinbefore set forth.
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FEDERAL TRADE COMMISSION

v.
IRVING STERN, IRVING KESTIN, S. ,V, SINGER AND
D. 1\f. ROSENBERG, PARTNERS STYLING THEMSELVES
SINGER, STERN & CO.
COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION II
OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914,

Docket 811-March 13, 1922.
SYLLABUS,

Where a firm engaged in the sale of cutlery, novelties, etc., sold to retailers at
prices ranging from $4.25 to $4.75 per dozen, and at $2.25 per dozen, respectively, two styles of knives mounted upon· display cards respectively bearing the legends " The Latest Bathing Girl Pocket Knife, Choice $1.50 " and
"Gold Filled Knives, Warranted Steel Blades, $.98, Regular rrice $2.00,"
the fact being that said marked prices did not represent the prices at
which it was contemplated that they were to be sold to the ultimate purchasers, but were flctitious prices used to mislead such purchasers into
believing that said knives were of good quality and reasonably worth the
prices so marked :
llcld, That such mislabeling, or misrepresentation of price, under the circumstances set forth, constituted an unfair method o! competition.

COMPLAINT.
The Federal Trade Commission, having reason to believe from a
preliminary investigation made by it that Irving Stern, Irving
Kestin, S. W. Singer and D. M. Rosenberg, partners styling themselves Singer, Stern & Co., hereinafter referred to as respondents,
have been and are using unfair methods of competition in violation
of the provisions of Section 5 of an Act of Congress approved September 26, 1914, entitled "An Act to create a Federal Trade Commission, to define its powers and duties, and for other purposes,"
und it appearing that a proceeding by it in respect thereof would be
to the interest of the public, issues this complaint, stating its charges
in that respect on information and belief as follows :
PARAGRAPH 1. That respondents constitute a partnership and carry
on business in New York, N.Y., under the firm name and style of
Singer, Stern & Co., and are engaged in the business of buying and
selling in wholesale quantities, cutlery, novelties, specialties, etc., and
cause commodities sold by them to be transported to the purchasers
thereof from the State of New York through and into other States
of the United States, and carry on such business in direct, active competition with other persons, partnerships and corporations similarly
engaged.
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PAR. 2. That respondents, in the course of their business as described in Paragraph One hereof, sell principally to retail dealers,
pocket knives,. in wholesale quantities, which knives are attached to
display cards, usually one dozen knives to a card, upon which cards
are printed false and fictitious proposed resale prices; that in one
line so sold by respondents, the knives are attached to cards upon
which is printed "The Latest Bathing Girl Pocket Knife, Choice
$1.50 "; in another line the knives are attached to cards upon which
is printed, " Gold Filled Knives, Warranted Steel Blades, 98 cents,
Regular Price $2.00 "; that such indicated prices of $1.50 and $2.00
respectively do not represent the true value of such knives, or the
prices at which it is contemplated by respondent, or the retail dealers
through whom such knives are distributed, such knives shall be resold in the usual course of retail trade; but such indicated prices are
put upon the display cards for the purpose of creating in the minds
of the purchasers at retail the erroneous belief that such knives are
of good quality and reasonably worth the prices so printed on such
cards; that the retails dealers through whom such cards are distributed, generally offer to sell and sell such knives to the public at
prices substantially less than those printed on the display c&.rds,
whereby the public is misled and deceived, and induced to purchase
such knives upon the mistaken belief that knives of good quality are
being sold at greatly reduced prices.
PAR. 3. That by reason of the facts recited, the respondents are
using an unfair method of competition in commerce, within the intent
and meaning of Section 5 of an Act of Congress entitled "An Act to
create a Federal Trade Commission, to define its powers and duties,
u.nd for other purposes," approved September 26, 1914.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress approved September 26, 1914, the Federal Trade Commission issued and served
a oomplaint upon the respondents, Irving Stern, Irving Kestin,
S. W. Singer, and D. M. Rosenberg, partners styling themselves
Singer, Stern & Company, charging them with the use of unfair
methods of competition in commerce in violation of the provisions
of said Act.
The respondents having entered their appearance and. filed their
answer herein, hearings were had and evidence was thereupon introduced in support of the allegations of said complaint before Edward
M. Averill, an Examiner of the Federal Trade Commission theretofore duly appointed.
111213°-23-voL 4-23
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And thereupon this proceeding came on for final hearing and the
Commission, having duly considered the record and being now fully
advised in the premises, makes this its findings as to the facts and
conclusion:
FINDINGS AS TO THE FACTS.

PARAGRAPH 1. The respondents, Irving Stern, Irving Kestin, S. ,V,
Singer and D. M. Rosenberg are partners trading under the name and
style of Singer, Stern & Company, with principal office and place of
business in the City of New York, State of New York.
PAn. 2. The respondents, Singer, Stern & Company, are engaged in
the business of buying and selling in wholesale quantities cutlery,
novelties, specialties, etc., and cause the commodities sold by them
to be transported to the purchasers thereof from the State of New
York through and into other States of the United States in interstate
commerce; and carry on such business in direct active competition
with other persons, partnerships and corporations similarly engaged.
PAR. 3. The respondents in the course of their business sold to
retail dealers a certain class and style of knife mounted upon display
cards, one dozen knives to each card, and upon said display cards
there was printed " The Latest Bathing Girl Pocket Knife, Choice
$1.50," the figures $1.50 referring to the price of each knife. These
knives so marked, were sold and distributed by the respondents to
their customers in interstate commerce at prices varying from $4.25
to $4.75 per dozen knives.
PAR. 4. The knives so sold and distributed by respondents were at
no time of a value of $1.50 each and said price did not represent the
true value of the knife or the price at which it was contemplated by
the respondents that the knife should be sold to the ultimate purchasers; the said price was placed upon the display card for the purpose of creating in the minds of the purchaser at retail the erroneous
belief that said knives were of good quality and reasonably worth
the price so printed upon said cards and said price of $1.50 was a
false, fictitious and misleading price.
PAR. 5. The respondents likewise in the course of their business
sold to retail dealers another class or style of knife, mounted upon
display cards, one dozen knives to each card, upon which said display card was printed "Gold Filled Knives, 'Varranted Steel Blades
$.98, Regular Price $2.00," the figures $.98 and $2.00 referring to the
price of each knife. These knives so mounted were sold by the respondents to their customers at $2.25 per dozen knives.
PAR. 6. The knives so marked "$.98, Regular Price $2.00," were at
no time of a value approximating $2.00, the alleged regular price; no
such price had been at any time established, nor was any such price
ever contemplated as a price at which the knives could or were in-
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tended to be sold to the ultimate purchaser but was a fictitious,
grossly exaggerated and misleading statement calculated and intended
to deceive the purchasing public.
PAR. 7. The respondents handled only a small quantity of the two
classes or styles of knives hereinbefore described, did not originate
the practice of marking up the price, ~uch practice was a common
custom in the trade and respondents followed the custom as they
found it.
CONCLUSION.

That the practices of the respondents under the conditions and
circumstances described in the foregoing findings are unfair methods
of competition in interstate commerce and constitute a violation of
Section 5 of an Act of Congress approved September 26, 1914, entitled, "An Act to create a Federal Trade Commission, to define its
powers and duties and for other purposes."
ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of the
re~p?ndents, the testimony and evidence submitted, and the Commission having made its findings as to the facts with its conclusion
that the respondents have violated the provisions of an Act of Congress approved September 26, 1914, entitled, "An Act to create a
Federal Trade Commission, to define its powers and duties and for
other purposes,"
It is now ordered, That the respondents, Irving Stern, Irving
Kestin, S. W. Singer and D. M. Rosenberg, partners styling themselves Singer, Stern & Company, their agents, servants and employees do cease and desist from marketing in interstate commerce,
knives bearing upon the cards to which said knives are attached, or
upon any container in which the knives may be packed, any false,
fictitious or misleading statement of or concerning the price of said
knives, or any false, fictitious or misleading statement as to the value
of said knives.
It is further ordered, That the respondents within sixty {60) days
after the date of the service upon them of this order, file with the
Commission a report in writing setting forth in detail the manner
and form in which they have complied with the order to cease and
desist hereinbefore set forth.
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FEDERAL TRADE COMMISSION

v.
M. S. RODENBERG COMPANY.
COMPLAINT IN THE 1\IATTER OF THE ALLEGED VIOLATION OF SECTION II
OF AN ACT OF CONGRESS APPr.OVED SEl'TEMBER 26 1 1914,

Docket 813-1\Iarch 13, 1922.
SYLLABUs.

Where a corporation engaged in the manufacture and sale, exclusively to jobbers
or wholesalers, of jewelry, cutlery, etc., sold at prices ranging from $3.75
to $6.00 per dozen, a certain style of knife, mounted upon display cards bearing the legend "The latest Bathing Girl Pocket Knife, Choice $1.50" ; the
fact being that said marked price did not represent the price at which it
was contemplated they were to be sold to the ultimate purchasers, but was
a fictitious price used for the purpose of misleading such purchasers into
believing that said knives were of good quality and reasonably worth the
price so marked:
'tfeld, That such mislabeling, or misrepresentation of price, under the circumstances set forth, constituted an unfair method of competition.

COMPLAINT.
The Federal Trade Commission, having reason to believe from a
preliminary investigation made by it that theM. S. Rodenberg Company, hereinafter referred to as the respondent, has been and is using
unfair methods of competition in violation of Section 5 of an Act of
Congress approved September 26, 1914, entitled "An Act to create
a .Federal Trade Commission, to define its powers and duties, and for
other purposes," and it appearing that a proceeding by it in respect
thereof would be to the interest of the public, issues this complaint,
stating its charges in that respect on information and belief as
follows:
PARAGRAPH 1. That the respondent is a corporation organized and
existing under the laws of the State of Rhode Island, with its principal place of business in the City of Providence, in said State.
PAR. 2. That respondent is engaged in the business of manufacturing and selling jewelry, cutlery, novelties, etc., including pocketknives,
and causes commodities sold by it to be transported to the purchasers thereof from the State of Rhode Island through and into other
States of the United States, and carries on such business in direct,
active competition with other persons, partnerships and corporations
similarly engaged.
P.\R. 3. That respondent, in the course of its business as described
in Paragraph Two hereof, sells to jobbers and retail dealers pocket-
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knives attached to display cards, usually one dozen knives to a card,
upon which cards are printed false and fictitious proposed resale
prices; that among the knives sold as aforesaid, are knives which are
sold by respondent to jobbers or wholesalers at $3.75 to $4.00 per
dozen, and which are resold by jobbers and wholesalers to retail dealers at $4.75 per dozen; that upon the display cards to which such
knives are attached are printed the words a!ld figures following: "The
Latest Bathing Girl Pocket Knife, Choice $1.50"; that said price,
$1.50, does not represent the true value of such knives, or the price at
which it is contemplated by respondent or the dealers through whom
such knives are distributed, at which such knives shall be sold in the
usual course of retail trade, but such indicated price is placed upon
the display cards for the purpose of creating in the minds of the pur·
chasers at retail the erroneous belief that such knives are of good
quality and reasonably worth the price so printed on such cards; that
the retail dealers through whom such knives are distributed generally
oft'er to sell and sell such knives to the public, at prices substantially
less than those printed on the display cards, whereby the public is
misled and deceived and induced to purchase such knives upon the
mistaken belief that a knife of good quality is being sold at a greatly
reduced price.
PAR. 4. That by reason of the facts recited, the respondent is using
an unfair method of competition in commerce, within the intent and
meaning of Section 5 of an Act of Congress entitled "An Act to create
a Federal Trade Commission, to define its powers and duties, and for
other purposes," approved September 26,1914.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress approved
September 26, 1914, entitled "An Act to create a Federal Trade Commission, to define its powers and duties, and for other purposes,"
the Federal Trade Commission issued and served a complaint upon
the respondent, M. S. Rodenberg Company, charging it with unfair
methods of competition in violation of the provisions of said Act.
The respondent, M. S. Rodenberg Company, having entered its
appearance and having filed its answer herein, hearings were had,
testimony taken, and evidence introduced before Edward M. Averill,
a Tri.al Examiner of the Federal Trade Commi~sion, theretofore duly
appomted.
~nd thereupon this proceeding came on for final hearing upon the
testrmony and evidence introduced and upon the exceptions to the
report of the said Trial Examiner, and the Commission having duly
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considered the record and being now fully advised in the premises
makes this its findings as to the facts and conclusion:
FINDINGS AS TO "THE FACTS.

PARAGRAPH 1. The respondent, M.S. Rodenberg Company, is a
corporation organized and existing under the laws o£ the State of
Rhode Island with its principal place of business in the city of
Providence in said State.
PAR. 2. The respondent is engaged in the business of manufacturing and selling jewelry, cutlery, novelties, etc., including pocket
knives and causes such commodities sold by it to be transported to
the purchasers thereof £rom the State of Rhode Island through and
into other States of the United States, and carries on such business
in direct, active competition with other persons, partnerships and
corporations similarly engaged.
PAR. 3. The respondent, during the course of its business, does not
sell to retailers or to the ultimate consumer or purchaser, but sells
exclusively in quantities to the jobber or wholesaler. During the
year 1919, the respondent as a novelty or fad manufactured and sold
a certain style of knife which was mounted on painted display cards,
one dozen knives to a card, the said card having thereon a female
clad in a bathing suit and the following words and figures; to wit:
"The Latest Bathing Girl Poclret Knife Choice $1.50." These knives
so mounted were sold and distributed by respondent in interstate
commerce to its consumers at prices varying from $3.75 to $6.00 per
dozen.
PAR. 4. The knives so manufactured, mounted upon cards, sold and
distributed by the respondent, were at no time of a value of $1.50
and such price did not represent the true value of such knives or
the price at which it was contemplated by the respondent that the
said knives should be sold to the ultimate purchaser; but such indicated price was placed upon the display card for the purpose of creating in the minds of the purchasers at retail the erroneous belief that
such knives were of good quality and reasonably worth the price
so printed upon such cards, and such price of $1.50 was a false,
fictitious and misleading price.
PAR. 5. The respondent sold during the years 1919-1920 approximately 120 cards, each card containing one dozen knives and realized from this branch of its business approximately $550, and in
December, 1920, the attention of respondent having been called to
the fictitious and misleading statement as to the price, the respondent discontinued the sale of such knives so mounted and destroyed
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all cards bearing any price and has not since that time distributed
any such merchandise containing any false, fictitious or misleading
price.
CONCLUSION.

That the practices of the said respondent under the conditions
and circumstances described in the foregoing findings, are unfair
methods of competition in interstate commerce and constitute a violation of Section 5 of an Act of Congress approved September 26,
1914, entitled "An Act to create a Federal Trade Commission, to
define its powers and duties, and for other purposes."
ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of the
respondent, the testimony and evidence, and the argument of counsel, and the. Commission having made its findings as to the facts
with its conclusion that the respondent has violated the provisions
of the Act of Congress, approved September "26, 1914, entitled, "An
Act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes,"
It i8 now ordered, That the respondent, M.S. Rodenberg Company,
a corporation organized and existing under the laws of the State of
Rhode Island, its officers, directors, agents, servants and employees,
do cease and desist from marketing in interstate commerce, knives
bearing upon the cards to which said knives are attached or upon
any container in which the knives may be packed, any false, ficti~
tious or misleading statement of or concerning the price of said
knives or any false, fictitious or misleading statement as to the value
of said knives.
I B is further ordered, That the respondent within sixty days after
the date of the service upon it of this order, file with the Commission a report in writing setting forth in detail the manner and form
in which it has complied with the order to cease and desist hereinbefore set forth by the Commission.
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FEDERAL TRADE COMMISSION

v.
D. A. F AZZANO, MICHAEL MIRANDO, AND FELIX MIRANDO, PARTNERS STYLING THEMSELVES THE
IMPERIAL KNIFE CO.
COHPLAINT IN THE MATTER OF THE .ALLEGED VIOLATION OF SECTION
I! OF .AN .ACT OF CONGRESS .APPROVFD SEPTEMBER 26 1 1914.

Docket 814-l\!arch 13, 1922.
SYLLABUS.

Where a firm engaged In the manufacture and sale, exclusively to jobbers or
wholesalers, of pocket knives, at prices ranging from $21.00 to $33.00 per
gross, ad\·ertised and sold a certain style thereof mounted upon display
cards bearing the legend "GOLD FILLED KNIVES-WARRANTED
STEEL BLADES, $.98," and in smaller letters "Regular Price $2.00"; the
fact being that said knives frequently retnlled at $.25, and that said
purported "regular" price did not represent the price at which it was
contemplated they were to be sold to the ultimate purchasers, but was a
fictitious, exaggerated, and misleading price calculated and intended to
deceive the purchasing public:
Held, That such mislabeling, or misrepre~entatlon of price, under the circumstances set forth, constituted an unfair method of competition.

COMPLAINT.
The Federal Trade Commission, having reason to believe from a
preliminary investigation made by it that D. A. Fazzano, Michael
.Mirando and Felix Mirando, partners sty ling themsel vas the Imperial Knife Company, hereinafter referred to as respondents, have
been and are using unfair methods of competition, in violation of
the provisions of Section 5 of an Act of Congress approved September 26, 1914, entitled, "An Act to create a Federal Trade Commission, to define its powers and duties, and for other purposes," and it
appearing that a proceeding by it in respect thereof would. be to the
interest of the public, issues this complaint, stating its charges in
that respect on information and belief as follows:
PARAGRAPH 1. That respondents constitute a partnership and carry
on business at Providence, R. I., under the firm name and style of
the Imperial Knife Company, and are engaged in the business of
manufacturing and selling pocket lmives, and cause knives sold by
them to be transported to the purchasers thereof from the State of
Rhode Island through and into other States of the United States,
and carry on such business in direct, active competition with other
persons, partnerships and corporations similarly engaged.
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PAR. 2. That respondents, in the course of their business described
in paragraph one hereof, sell to jobbers, at $21.00 per gross, small
brass pocket knives attached to display cards, usually one dozen
knives to a card, upon which cards are printed false and fictitious proposed resale prices, together with other false and misleading descriptive matter, viz: "Gold Filled Knives, 'Varranted
Steel Blades, 98¢, Regular price $2.00"; that other knives of like
quality, sold by respondent at $21.00 per gross, are placed upon
display cards upon which is printed similar false and misleading
descriptive matter, with indicated prices of 48¢, 65¢, $1.75, $1.98
and $2.25, respectively, together with the statement that the regular
prices of such knives were, respectively, $2.00, $2.50,$4.00 and $4.50;
that neither the indicated proposed resale prices of such lmives,
nor the alleged regular prices of such knives, represent the true
value of such knives, or the :urices at which it is contemplated by
respondents, or the dealers through whom such knives are distributed, that such knives shall be sold in the usual course of retail
trade, but such prices are placed upon the display cards for the
purpose of creating in the minds of the purchasers at retail the
erroneous belief that such knives are of good quality and reasonably
worth the prices so printed on such cards; that the retail dealers
through whom such knives are distributed generally offer to sell
and sell such knives to the public at prices substantially less than those
printed on such display cards, whereby the public is misled and
deceived and induced to purchase such knives through a mistaken
belief that knives of good quality are being sold at greatly reduced
prices.
PAR. 3. That by reason of the facts recited, the respondents are
using an unfair method of competition in Commerce, within the
intent and meaning of Section 5 of an Act of Congress entitled
"An Act to create a Federal Trade Commission to define its powers
and duties, and for other purposes," approved' September 26, 1914.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress approved September 26, 1914, the Federal Trade Commission issued and served
a complaint upon the respondents, D. A. Fazzano, Michael Mirando,
and Felix Mirando, partners styling themselves The Imperial Knife
Company, charging them with unfair methods of competition in
commerce in violation of the provisions of said Act.
The respondents having entered their appearance by their attorneys and filed their answers herein, hearings were had and evidence
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was thereupon introduced in support of the allegations of said complaint and on behalf of the respondents before Edward M. Averill, a
Trial Examiner of the Federal Trade Commission, theretofore duly
appointed.
And thereupon this proceeding came on for final hearing and the
Commission having duly considered the record and being now fully
advised in the premises makes this its findings as to the facts and
conclusion.
FINDINGS AS TO THE FACI'S.
PARAGRAPH 1. The respondents, D. A. Fazzano, :Michael Mirando
and Felix Mirando are partners trading under the name and style
of The Imperial Knife Company, with factory and principal place
of business in Providence, State of Rhode Island, and are engaged
in the business of manufacturing and selling pocket knives, and
cause pocket knives so manufactured and sold by them to be transported to the purchasers thereof from the State of Rhode Island
through and to other States of the United States in interstate commerce; and carry on such business in direct competition with other
persons, partnerships and corporations similarly engaged.
PAR. 2. The respondents in the course of their regular business do
not sell their products at retail or to the ultimate consumers or purchasers of the knives, but sell exclusively in quantities to the jobber
or wholesaler. About November, 1918, the respondents started to
manufacture a particular class or style of knife which said knife was
at first packed in bulk by the dozen and no price was indicated upon
the container in which the knives were packed, but later customers
of the respondents requested said respondents to put up the knives
on display cards, each card containing one dozen knives, the said
display card bearing the following words and figures: " GOLD
FILLED KNIVES-WARRANTED STEEL BLADES 98¢," and
in smaller letters "Regular Price, $2.00." The figures 98¢ and $2.00
referred to the price per knife. The respondents also sold to their
customers similar knives mounted upon similar cards bearing different and hlgher prices, a small proportion of such cards bearing
the legend "$2.25, Regular Price $4:.50" and during the year 1920
respondents sold 7,500 gross of knives so mounted of which total
sales 90 per cent were marked "98¢ Regular Price $2.00" and 10
per cent were marked with various higher prices.
PAR. 3. The respondents also advertised by catalogues sent out
through the mail and distributed in various cities of the United
States, and by insertions in the trade journals circulated in various
States of the United States, the class and style of knives aforesaid,
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said catalogues and trade journals carrying [a] fac-simile of the
mounted card described in paragraph two hereof.
PAR. 4. The respondents have since 1918, in the usual course of
their business, sold the said knives so mounted on display cards as
~ereinbefore described, the price varying with the market and competitive conditions from $33.00 to $21.00 per gross.
PAR. 5. The knives so manufactured, advertised, mounted upon
display cards and sold, were at no time of a value anywhere approaching $2.00, the alleged regular price, no such price having at
any time been established, nor was any such price ever contemplated
as a price at which the knife could or was intended to be sold to
the ultimate purchaser; but was a fictitious, grossly exaggerated,
and misleading statement, calculated and intended to deceive tlie
purchasing public, and in truth and in fact the said knives were
generally and customarily sold to the ultimate purchaser at prices
greatly below even the 98¢ marked upon said card, in many instances
being sold for 2.5¢.
PAR. 6. The respondents did not originate the practice hereinbefore described. The practice was a common custom in the trade
and respondents followed the custom as they found it.
CONCLUSION.

That ·the practices of the said respondents under the conditions
and circumstances described in the foregoing findings are unfair
methods of competition in interstate commerce and constitute a
violation of Section 5 of an Act of Congress approved September
26, 1914, entitled, "An Act to create a Federal Trade Commission,
to define its powers and duties and for other purposes."
ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answers of the
respondents, the testimony and evidence, and the Commission having
m11de its findings as to the facts and its conclusion that the respondents have violated the provisions of an Act of Congress approved
September 26, 1914, entitled, "An Act to create a Federal Trade
Commission, to define its powers and duties, and for other purposes,"
It is now ordered, That the respondents, D. A. Fazzano, Michael
Mirando, and Felix Mirando, partners styling themselves The Imperial Knife Company, their agents, servants and employees cease
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and desist from marketing in interstate commerce, knives bearing
upon the cards to which said knives are attached or upon any container in which the knives may be packed, any false, fictitious or
misleading statement of or concerning the price of said knives, or
any false, fictitious or misleading statement as to the value of said
knives.
It is further ordered, That the respondents within sixty days
after the date of the service upon them of this order, file with the
Commission a report in writing setting forth in detail the manner
and form in which it has complied with the order to cease and desist hereinbefore set forth by the Commission.
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FEDERAL TRADE COMMISSION

v.
THE BRACHER COMPANY. INC.
COMPLAINT IN TilE liATTER OF THE ALLEGED VIOLATION OF SECTION 15
OF AN ACT OF CONGRESS APPROVED SEPTEliBER 26, 1914.

Docket 816-March 13, 1922.
SYLLABUS.

Where a corporation engaged in the manufacture and sale of razor hones packed
in individual containers bearing the legends "Standard Razor Hone Price
$1.00," " Iris Razor Hone Price $1.00," or •• The Dixie Razor Hone Price
$1.00,'' sold the same so packed at prices ranging fronr $18.00 per thousand
to $40.00 per thousand, the fact being that said marked price did not represent the actual or contemplated retail price of said hones; with the etrect
of misleading retailers and the purchasing public Into believing that said
hones were of good quality and reasonably worth the prlce so marked:
Held, That such mislabeling or misrepresentation of price, under the circumstances set forth, constituted an unfair method of competition.

COMPLAINT.
The Federal Trade Commission, having reason to believe from a
preliminary investigation made by it that The Bracher Company,
Inc., hereinafter referred to as the respondent, has been and is using
unfair methods of competition in violation of the provisions of Section 5 of an Act of Congress approved September 26, 1914, entitled,
"An Act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes," and it appearing that a proceeding by it in respect thereof would be to the interest of the public,
issues this complaint, stating its charges in that respect on information and belief, as follows:
PARAGRAPH 1. That the respondent is a corporation organized and
existing under the laws of the State of New Jersey, with its principal
place of business in the City of Belleville, in said State.
PAR. 2. That respondent is engaged in the business of manufacturing and selling razor hones, oil stones and similar specialties, and
causes products sold by it to be transported to the purchasers thereof
from the State of New Jersey through and into other States of the
United States, and carries on such business in direct, active competition with other persons, partnerships and corporations similarly
engaged.
PAR. 3. That respondent, in the course of its business as described
in Paragraph Two hereof, sells to jobbers and retail dealers, razor
hones at $18.00 per thousand, which hones are packed singly in con-
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tainers, upon which containers is printed a false and fictitious proposed resale price; that said price, $1.00, does not represent the true
value of such hones, or the price at which it is contemplated by the
respondent, or the dealers through whom such hones shall be distributed, such hones shall be sold in the usual course of retail trade; but
such indicated price is placed upon the containers of such hones for
the purpose of creating in the minds of the purchasers at retail, the
erroneous belie£ that such hones are of good quality, and reasonably
worth the price so printed on such containers ; that the retail dealers
through whom such hones are distributed, generally offer to sell and
sell such hones to the public at prices substantially less than those
printed on such containers; whereby the public· is misled and deceived, and induced to purchase such hones on the mistaken belief
"that a hone of good quality is being sold at a greatly reduced price.
PAR. 4. That by reason of the facts recited, the respondent is using
an unfair method of competition in commerce, within the intent and
meaning of Section 5 of an Act of Congress entitled "An Act to create
a Federal Trade Commission, to define its powers and duties, and for
other purposes," approved September 26, 1914.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress approved September 26, 1914, entitled "An Act to create a Federal Trade Commission, to define its powers and duties, and for other purposes," the
Federal Trade Commission issued and served a complaint upon the
respondent, The Bracher Company, Inc., charging said respondent
with the use of unfair methods of competition in violation of the
provisions of the said Act.
The respondent, The Bracher Company, Inc., having entered its
appearance and having filed its answer herein, hearings were had,
testimony taken, and evidence introduced before Edward M. Averill,
a Trial Examiner of the Federal Trade Commission, theretofore
duly appointed.
And thereupon this proceeding came on for final hearing upon the
testimony and evidence introduced, and the Commission having
duly considered the record and being now fully advised in the premises makes this its findings as to the facts and conclusion:
FINDINGS AS TO THE FACTS.

PARAGRAPII 1. The Bracher Co., Inc., is a corporation organized
and existing under the laws of the State of New Jersey with its
principal place of business in Belleville in said State.
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PAR, 2. The respondent is engaged in the businr,ss of manufacturing
and selling razor hones and similar specialties and causes the prod. ucts sold by it to be transported to the purchasers thereof from the
State of New Jersey through and into other States of the United
States in interstate commerce and carries on such business in direct,
active competition with other persons, partnerships and corporations
similarly engaged.
.
PAR, 3. The respondent in the course of its business manufactures
and sells to jobbers razor hones, which said razor hones are packed
singly in cases upon which containers are printed a proposed retail
price the words and figures upon said containers being: " Standard
Razor Hone, Price $1.00 ; "Iris Razor Hone, Price $1.00 "; "The
Dixie Razor Hone, Price $1.00." These hones so packed with the
containers so marked were sold by the respondent to jobbers during
the :following years at the following prices: For the year 1914, $18.00
per thousand; 1916, $20.00 per thousand; 1917, $22.50 per thousand;
1918, $25.00 per thousand; and 1919, $35.00 and $40.00 per thousand,
and are sold by the jobbers to the retailers at an advance of approximately $5.00 per thousand and are sold to the ultimate purchaser at
retail at prices substantially less than the proposed retail price of
$1.00 printed upon the containers.
PAR. 4. The price of $1.00 so printed upon the container does not
represent the true value of the hone, but such price is false and fictitious and which said price has a tendency to create and has created
in the minds of purchasers and retailers the erroneous belief that
such hones are of good quality and reasonably worth the price so
printed on such containers, whereby the purchasing public is misled and deceived, but said prices so marked upon the containers were
not the prices at which, to the knowledge and intent of the respondent, the said hones were to be sold to the ultimate purchaser.
CONCLUSION.

That the practices of the said respondent under the conditions and
circumstances described in the foregoing findings are unfair methods
of competition in interstate commerce and constitute a violation
o:f Section 5 of an Act of Congress approved September 26, 1914,
entitled, "An Act to create a Federal Trade Commission, to define
its powers and duties, and for other purposes."
ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of the re-
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spondent, the testimony and evidence, and the argument of counsel,
and the Commission having made its findings as to the facts with its
conclusion that the respondent has violated the provisions of the
Act of Congress, approved September 26, 1914, entitled, "An Act
to create .a Federal Trade Commission, to define its powers and
duties, and for other purposes,"
It is now ordered, That the respondent, The Bracher Company,
Inc., a corporation organized and existing under the laws of the
State of New Jersey, its officers, directors, agents, servants and employees, do cease and desist from marketing in interstate commerce
razor hones bearing upon the containers in which said hones are
packed any false, fictitious or misleading statement of or concerning the price of said hones, or any false, fictitious or misleading
statement as to the value of said hones.
It is further ordered, That the respondent within sixty (60) days
after the date of the service upon it of this order file with the Commission .a report in writing setting forth in detail the manner and
form in which it has complied with the order to cease and desist
hereinbefore set forth by the Commission.
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FEDERAL TRADE COMMISSION

v.
SOUTH BEND BAIT COMPANY.
COMPLAINT IN THE !lATTER OF THE ALLEGED VIOLATION OF SECTION ~OF
AN ACT OF CONGRESS APPROVED SEPTEliiBER 26, 1914, AND OF SECTION 2
OF AN ACT OF CONGRESS APPROVED OCTOBER

u,

1914,

Docket 72!)--March 14, 1922.
SYLLABUS.

Where a corporation engaged in the manufacture and sale at ftxed uniform list
Prices, of fishing tackle, artificial bait and other like products of uniform
grade or quality, and doing a very substantial part of all such business in
the United States, did not consistently extend to purchasers discounts
based upon quantity, difference in cost of selling, transportation, or selection of customers in bona fide transactions and not in restraint of trade,
but in accordance with certain standards or definitions adopted by it,
divided purchasers into four classes which it respectively called jobbers,
wholesalers, retailers, and consumers, and varied its discounts accordingly ;
With the result that discriminations in price between purchasers of its
Products were brought about, distributor purchasers were favored and
consumer purchasers were compelled to pay llst prices regardless of the
source from which they purchased, and a substantial subsequent lessening
of competition in the sale of such products thereby became possible:
Held, That such practices, under the conditions and circumstances set forth,
constituted unfair methods of competition in violation of Section 5 of the
Act of Congress approved September 26, 1914, and also an unlawful dis·
crimination in price, in violation of the provisions of Section 2 of the Act
of Congress approved October 15, 1914.

COMPLAINT.

I.
The Federal Trade Commission, having reason to believe from a
preliminary investigation made by it that the South Bend Bait
Company, hereinafter referred to as the respondent, has been and
is using unfair methods of competition in violation of the provisions
of Section 5 of an Act of Congress approved September 26, 1914,
entitled, "An Act to create a Federal Trade Commission, to define
its powers and duties, and for other purposes," and it appearing
that a proceeding by it in respect thereof would be to the interest
of t.he publi~, issues this complaint, stating its charges in that i'espect ·
on mformabon and belief as follows:
P ARAGRAPU 1. That the respondent is a corporation organized under the laws of the State of Indiana, with principal place of busi·
ness at South Bend, in said State.
111213"-23-VOL 4-24
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PAR. 2. That respondent is engaged in the business of manufacturing and selling fishing tackle, artificial bait, etc., and causes said
commodities to be transported to the purchasers thereof from the
State of Indiana through and into other States of the United States,
in direct, active competition with other persons, partnerships and
corporations similarly engaged.
PAR. a. That the respondent in the course of its business, as described in Paragraph Two hereof, has adopted and put into effect a
plan for the allowance of trade discounts in the oarketing of its
products. That in the furtherance of its said plan it has classified
its actual and prospective customers into groups according to a
basis of selection adopted by it, that to such of its customers as
may come within the classification of one of said groups, respondent allows certain trade discounts, to-wit, 33! per cent; that to such
of its customers as may come within the classification of another of
said groups, respondent allows greater trade discounts, to-wit, 40
per cent; that to such of its customers as may come within still
another of said groups, respondent allows still higher trade discounts, to-wit, 50 per cent, wholly irrespective of the quantity purchased by a customer in any one of said groups, and respondent
thereby makes discriminations in price between its customers.
P .AR. 4. That by reason of the facts recited, the respondent is using
an unfair method of competition in commerce, within the intent and
meaning of Section 5 of an Act of Congress entitled "An Act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes," approved September 26, 1914.

II.
And thG Federal Trade Commission, having reason to believe from
a preliminary investigation made by it, that the South Bend Bait
Company, hereinafter referred to as respondent, has been and is
violating the provisions of Section 2 of an Act of Congress approved
October 15, 1914, entitled, "An Act to supplement existing laws
against unlawful restraints and monopolies, and for other purposes,"
issues this complaint, stating its charges in that respect on information and belief as follows :
P .ARAGR.APJI 1. As grounds for said complaint, said Commission
relies upon the matters and things set out in Paragraphs One, Two
and Three of Count I of this complaint, to the same extent as though
the allegations thereof were set out at length herein, and said paragraphs are incorporated herein by reference and adopted as a part
of the allegations of this Count.
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PAn. 2. That the use of the plan by respondent as described in
Paragraph Three of Count I hereof, has a dangerous tendency
unduly to hinder competition in the interstate sale of fishing tackle,
al'tificial bait, etc., and has tended to create for respondent a monopoly in the line of commerce engaged in by it, as described in Paragraph Two of Count I hereof, contrary to the intent and meaning of
the provisions of Section 2 of an Act of Congress, entitled, "An Act
to supplement existing laws against unlawful restraints and monopolies, and for other purposes," approved October 15, 1914.

REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress approved September 26, 1914, entitled "An Act to create a Federal Trade Commission, to define its powers and duties, and for other purposes," and an
Act of Congress approved October 15, 1914, entitled "An Act to supplement existing laws against unlawful restraints and monopolies,
and for other purposes," the Federal Trade Commission issued and
served a complaint upon the respondent, South Bend Bait Company, charging it with the use of unfair methods of competition in
commerce in violation of the provisions of Section 5 of said Act
of Congress approved September 26,1914, and with a violation of the
provisions of Section 2 of said Act of Congress approved October
15, 1914.

Th? respondent having entered its appearance by its attorney and
filed Its answer herein, hearings were had and evidence was thereupon introduced in support of the allegations of said complaint and
on behalf of the respondent before John W. Bennett, an Examiner
of the Federal Trade Commission theretofore duly appointed.
And thereupon this proceeding came on for final hearing, and the
Commission having heard argument of counsel and duly considered
!he record, and being now fully ad vised in the premises, makes this
1ts findings as to the facts and conclusion:
FINDINGS AS TO THE FACTS,

P ARAGRAPII 1. That respondent, South Bend Bait Company, is a
c?rporation organized, existing and doing business under and by
V1rtue of the laws of the State of Indiana, with its principal office
and place of business located in the city of South Bend, in said State.
PAR. 2. That respondent is now and for more than three years last
pas~ has been engaged in the business of manufacturing and selling
fish.mg tackle, artificial bait and other like products, and causing said
articles or commodities to be transported to purchasers thereof from
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the State of Indiana. through and into various other States of the
United States, the Territories thereof, the District of Columbia. and
foreign countries, in direct competition with other persons, partnerships and corporations similarly engaged. ·
PAR. 3. That the quantity of fishing tackle, artificial bait and similar products sold and distributed as aforesaid is substantial and the
same forms an important item of commerce among the several States
and Territories of the United States and the District of Columbia.
That the total net sales of such fishing tackle and artificial bait in
the United States by all manufacturers is approximately $7,950,000
net per annum, or about one-third of the volume of all "sporting
goods" manufactured and solid within the United States. That the
respondent sells from 5 to 8 per cent of all such fishing tackle, artificial bait and similar products sold within the United States.
PAR. 4. That during the three years last past the respondent, South
Dend Dait Co., in the course of its said business has put into effect
a plan for the allowance of trade discounts and the making of prices
to purchasers in the marketing of its said products, substantially as
follows, to wit: That respondent has classified its customers into four
classes, namely, "jobbers," "wholesalers," "dealers" or "retailers"
and "consumers"; that respondent sells its said products to "consumers" at fixed or list prices named in catalogues, circulars and
other advertising matter issued by respondent and in some cases
marked upon the article offered for sale; that respondent sells its
said products to purchasers who are "retailers," by it so classified
and designated, at a discount of 331 per cent off said list prices
named in said catalogues, circulars, etc., provided that if said "retailers " or " dealers " purchase $300.00 worth net, or more, of said
products at a single purchase, said "retailers" or "dealers" so buying are given a discount of 40 per cent off said list prices so named in
catalogues, etc.; that respondent sells its said products to purchasers
who are "wholesalers" by it so classified and designated, at a discount of 40 per cent ofl' said list prices so named in said catalogues,
regardless of the amount purchased; that respondent sells its said
products to purchasers who are "jobbers" by it so classified and
designated, at a discount of 50 per cent ofl' said list prices so named
in said catalogues, regardless of the amount purchased; that respondent suggests to retailers that they shall sell such products to
"consumers" at prices identical with list prices so named in said
catalogues, etc.; that respondent suggests to "wholesalers" and
"jobbers" that they shall sell to "retailers" at a discount of 33! ofl'
list prices so named in said catalogues, etc.; that respondent insists on
the maintenance by "jobbers," "wholesalers" and "retailers" and
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"dealers" of such suggested resale prices to the extent of, in one
instance, cutting off the supplies of one dealer who failed to maintain said list prices to consumers; that in exceptional cases other and
different discounts are given in the sale of its products by respondent
to purchasers who are "jobbers," "wholesalers" and "dealers" or
"retailers" by it so classified and designated; that respondent in
making said classification defines "jobbers" as follows: "that they
must be a recognized jobber-meaning that they travel salesmen,
issue a catalogue, and conduct a jobbing business, that is, calling on
and selling to the retail trade and not doing a retail business "; that
respondent in making said classification defines "wholesalers" as
"customers doing a combination retail and jobbing business"; that
respondent in making said classification defines " retailer" or
"dealer" as "a customer who maintains a store, carries stock and
sells fishing tackle to the consumer "; that respondent in the making
of said classification defines "consumer" as "the user; he is the
party who buys the tackle to fish with."
PAR. 5, That sales of said products made by respondent to single
or individual customers who are "jobbers" as above classified and
?esignated, for a period of twelve months ending in July, 1921, varied
In volume from $15.92 net, to $12,351.39 net, and that many sales by
respondent to purchasers who were" jobbers" in said period were in
volume less than $300.00 net; that sales of said products made by
respondent to single or individual purchasers who were "wholesalers" as above classified or designated by it for a period of twelve
months ending July, 1921, varied in volume from $10.80 to $635.79
net, and that respondent made many sales to said class of "wholesalers" in said period less in volume than $300.00 net, and respondent
made several sales larger in volume than $300.00 net; that sales of
said products made by said respondent to single or individual purchasers who were "retailers " or "dealers," as by it above classified
and designated, varied in volume from 55 cents or less net, to $312.27
net and that several sales made by respondent in said period to said
class of" retailers" or" dealers" were greater in volume than $300.00
net, while the great bulk of said sales to said "dealers" or "retailers"
were less than $300.00 net in volume during said period; that the
average purchase from respondent by purchasers who were" jobbers"
by it so designated and classified was $1,460.00; that the average purchase f~om respondent by purchasers who were "wholesalers" by it
so classified and designated was $410.00; that the average purchase
fro~ respondent by "dealers" or " retailers" by it so classified or
des1g?ated was $57.00; that the total volume of sales of said products
by sa1d respondent to all purchasers for the eight months ending May:
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31, 1921, were $427,568.00 net, of ·which $9,363.00 net or 2.2 per cent
of the whole were made to purchasers who were "consumers" as above
classified or designated; $65,888.00 or 15.4 per cent of the whole to
" dealers" or "retailers" as above classified or designated ; $50,499.00
or 18.8 per cent of the whole to purchasers who were" wholesalers" as
above classified or designated; and $301,865.00 net or 70.6 per cent
of the whole to purchasers who were "jobbers" as above classified or
designated by it; that the said business of said respondent has been
and is rapidly expanding in volume of sales; that the total volume of
net sales for the year ending September 30, 1912, the first year of its
business career, amounted to $10,546.00; that for the year ending
September 30, 1920, the total volume of business had increased to
$399,879.00 net; that for the eight months ending May 31, 1921, the
volume of respondent's business totaled $427,568.00.
PAR. 6. That said plan of trade discounts made and applied by respondent in the sale of its products, as described herein, are discriminations in price between purchasers of respondent's products for
use, consumption and resale within the United States; that the tendency and effect of said plan of discounts so made and applied by respondent is to make discriminating prices to purchasers who are distributors, and to compel purchasers who are consumers to pay a fixed
or list price for said products of respondent from whatever source
said consumers may purchase; that the effect of such discrimination
in price by respondent between distributors of its said products may
be to substantially lessen competition in the sale of fishing tackle,
artificial bait and like products in the sale of such products in
interstate commerce.
PAR. 7. That said plan of trade discounts made and applied by
respondent in the sale of its said products as described herein, and
the resulting discrimination in prices between purchasers, was and is
not a discrimination in price betwen purchasers of said products that
made only due allowance for cost of selling or transportation; that
cost to respondent of selling and transporting its said products to
some purchasers by it so classified and designated as " retailers" or
"dealers" has been a less percentage of the selling price of said products than the cost to respondent of selling its said products to some
"jobbers" or to some "wholesalers" by it so designated, such latter
cost being reckoned also as a percentage of the selling price.
PAR. 8. That said plan of trade discounts made and applied by respondent in the sale of its said products described herein and the resulting discrimination in prices between purchasers was and is not a
discrimination in price between purchasers of said products because
of difference in quantities of said products sold to said purchasers;
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that some purchasers designated and 'classified as " dealers " or " retailers " and allowed by respondent a trade discount of 33! per cent
off said prices made by respondent in its catalogues, etc., actually
have purchased at a single purchase or for a fixed period, greater
quantities of the said products of said respondent than did some purchasers, by respondent designated as "jobbers," at a single purchase
or for a similar fixed period, but said "jobbers " were allowed by respondent trade discounts of 50 per cent off said lists.
PAR. 9. That said plan of trade discounts made and applied by respondent in the sale of its said products as described herein, and the
resulting discrimination in prices between purchasers was not a discrimination because of differences in grade or quality, that said respondent sells but one grade or quality of said products; nor a discrimination in price in good faith to meet ·competition; nor a selection of customers in bona fide transactions and not in restraint of
trade.
CONCLUSIONS,

1. That the practices of said respondent as hereinbetore set forth
and recited, in the circumstances and under the conditions as hereinbefore set forth, are unfair methods of competition in interstate commerce and constitute a violation of the Act of Congress approved
September 26, 1914, entitled" An Act to create a Federal Trade Commission, to define its powers and duties, and for other purposes."
2. That the practices of said respondent as hereinbefore set forth
and recited, in the circumstances and under the conditions as hereinbefore set forth, are in violation of Section 2 of the Act of Congress
approved October 15, 1914, entitled "An Act to supplement existing
laws against unlawful restraints and monopolies, and for other
purposes."
ORDF:R TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of the
respondent, testimony and evidence, and the argument of counsel,
and the Commission having made its findings as to the facts with
its conclusion that the respondent has violated the provisions of the
Act of Congress approved September 26, 1914, entitled "An Act
to ~reate a Federal Trade Commission, to define its powers and
duties, and for other purposes," and also the provisions of the Act
of Congress approved October 15, 191.4, entitled "An Act to supple-
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ment existing laws against unlawful restraints and monopolies, and
for other purposes,"
It is now ordered, That the respondent, South Bend Bait Company, its officers and agents and employees, do cease and desist from
discriminating in net selling prices by any inethod or device between
purchasers of the same grade, quality and quantity of commodities
upon the basis of a classification of its customers as "jobbers,"
" wholesalers," "retailers" or " consumers '' or any similar classification which relates to the customers' business policy, business methods,
or to the customers' manner of doing business, in any transaction in,
or directly affecting interstate commerce, in the distribution of its
Jlroducts:
Provided, That nothing herein contained shall prevent discrimination in price between purchasers of commodities on account of differences in the grade, quality or quantity of the commodity sold, or that
makes only due allowance for difference in the cost of selling or transportation, or discrimination in price in the same or different communities made in good faith to meet competition; and
It is further ordered, That the respondent, South Bend Bait Company, shall file with the Commission, within ninety (90) days from
the date of this order, its report in writing, stating in detail the manner and form in which this order has been conformed to, and shall
attach to such report, true copies of all catalogues, advertisements and
other printed matter in which are set forth plans of trade discounts
or the making of prices to purchasers of the products of said respondent.
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FEDERAL TRADE COMMISSION

v.
CLARA L. DOLL, DOING BUSINESS UNDER THE TRADE
NAME OF BURHAM SAFETY RAZOR COMPANY.
COMPLAINT IN THE liATrER OF THE ALLEGED VIOLATION OF SECTION ~
OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914.

Docket 755-March 14, 1922.
SYLLABus.

Where a dealer in safety razors sold same to the consuming public at !rom
20 cents to 30 ('ents each (which was approximately a fair value therefor), In individual containers bearing legends falsely Indicating that the
razor therein contained usually retailed at, and was worth, $2.00 or $2.50,
and $3.00 or $3.50, respectively; with the effect of misleading purchasers
Into belleving that said figures represented the usual retail price of such
razors:
lleld, That such mislabeling, or misrepresentation of price, under the circumstances set forth, constituted an unfair method of eompetltion.

COMPLAINT.
• The Federal Trade Commission, having reason to believe from
a preliminary investigation made by it that Clara L. Doll, doing
business under the trade name of Burham Safety Razor Company,
hereinafter referred to as respondent, has been and is using unfair
methods of competition in interstate commerce in violation of the
provisions of Section 5 of an Act of Congress approved September
26, 1914, entitled, "An Act to create a Federal Trade Commission,
to define its powers and duties, and for other purposes," and it
appearing that a proceeding by it in respect thereof would be to
~he interest of the public, issues this complaint stating its charges
In that respect on information and belief as follows:
PARAGRAPH 1. That respondent, Clara L. Doll, doing business
under the trade name of Burham Safety Razor Company, with her
principal place of business at New York, State of New York, is
engaged in the business of assembling safety razors and selling the
same in or with individual boxes or containers therefor, in the
State of New York, and in other States of the United States, and
of causing such safety razors, and the boxes or containers so sold
to be transported to the purchasers thereof from the State of New
York through and into other States of the United States, and in
' the conduct of such business is in competition with other individuals,
copartnerships and corporations similarly engaged.

•
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PAR. 2. That respondent, in the course of her business as described
in paragraph 1 hereof, sells at from twenty cents to sixty-six and
two-thirds cents apiece safety razors packed in indivjdual boxes
or containers; that such individual boxes or containers containing
safety razors are stamped, marked, or branded so as to indicate
that the price of the articles is $2.00 or $2.50, or $3.00 or $3.50; that
these prices, stamped, marked or branded on such individual boxes
or containers containing safety razors, do not indicate the true value
nor actual retail price of said articles; that said prices, thus indicated on said boxes or containers, are fictitious, misleading, and
excessive, and are calculated to, and actually do, mislead and deceive
the public as to the grade or quality of safety razors contained in
said boxes or containers.
PAR. 3. That by reason of the facts set out in the foregoing paragraphs of this complaint, the respondent has been using unfair
methods of competition in commerce within the intent and meaning
of Section 5 of an Act of Congress approved September 26, 1914,
entitled "An Act to create a Federal Trade Commission, to define its
powers and duties, and for other purposes."

.

REPORT, FINDINGS AS TO THE FACTS, AND ORDER•

Pursuant to the provisions of an Act of Congress approved September 26, 1914, the Federal Trade Commission jssued and served
a complaint upon the respondent, Clara L. Doll, doing business
under the trade name of Burham Safety Razor Company, charging
the respondent with the use of unfair methods of competition in
commerce in violation of the provisions of said Act.
The respondent having entered her appearance and filed her
answer herein, and having stipulated and agreed that a statement
of facts signed and executed by the respondent and Adrien F. Busick,
Acting Chief Counsel for the Federal Trade Commission, subject
to the approval of the Commission, are the facts in this proceeding
and shall be taken by the Federal Trade Commission as such and in
lieu of testimony, and that the said Federal Trade Commission shall
forthwith proceed upon said agreed statement of facts and the answer herein to make and enter its findings as to the facts, its conclusion and order disposing of this proceeding, without the introduction of testimony, the respondent waiving any and all rights she
may have to the introduction of same.
And, thereupon, this proceeding came on for final hearing, and
the Commission having duly considered the record and being now
fully advised in the premises, makes this its findings as to the facts
and conclusion.
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FINDINGS AS TO THE FACTS.

P A.RAGRAPH 1. That the respondent, Clara L. Doll, doing business
under the trade name of Burham Safety Razor Company, has been
and now is conducting her said business in the City of New York and
State of New York; that S. J. Johnson is and was manager of the said
business for the said Clara L. Doll and that said business consists of
assembling safety razors, packing them singly in boxes or containers
therefor, and selling and causing such safety razors and the boxes or
containers in which they are packed, to be transported to purchasers
thereof from the City of New York, in the State of New York, through
and into other States of the United States, and the District of Columbia, and in the conduct of such business the said respondent is in competition with other individuals, copartnerships and corporations similarly engaged.
PAR. 2. That respondent assembles and sells safety razors packed
singly in boxes or containers which are sold to th(! public at prices
ranging from twenty cents (20¢) to thirty cents (30¢) each; that during the months of July, August, and September, 1920, the said respondent was engaged in interstate commerce as hereinbefore set
forth, and while engaged in such commerce, packed, sold and transpoX:Sd some of the safety razors so packed and sold by her in boxes
~hi.ch had stamped, marked or printed thereon price marks which
Indicated that the razors contained therein were worth $2.00 or $2.50
and $3.00 or $3.50.
PAR. 3. That not all of the safety razors which were sold by respondent during the months of July, August and September, 1920,
were sold in boxes or containers with such fictitious prices marked
thereon but only a small portion so sold by the respondent was so
marked; that such containers so marked do not represent the value
of the safety razors contained therein, but such prices marked on said
containers were false and fictitious prices, nor were 'the prices marked
thereon the usual or actual retail prices at which such safety razors
were sold.
PAR. 4. That the fictitious and misleading prices marked on the
containers in which razors were packed and so sold in interstate
commerce were calculated to deceive and mislead and did actually
mislead and deceive the public as to the grade and quality, or the true
value of the razors contained therein, and did actually cause the
purchasing public to be mislead and deceived and to believe that the
safety razors contained in such boxes or containers were worth the
prices printed on such containers or a sum approximating such pricest
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but such razors were really sold .for from twenty cents (20¢) to
thirty cents (30¢) each, which is approximately a fair and reasonable
value for them.
PAR. 5. That the respondent did not make a universal practice of
using containers with false and fictitious prices marked thereon but
did during the time hereinafter [before] set forth use and introduce
into interstate commerce boxes and containers which were purchased
as a job lot of boxes that were originally made for the Young Safety
Razor Company, of Philadelphia, which had discontinued business,
and that said respondent also purchased another job lot of razor
boxes from a party who had discontinued business on which were
already printed prices; that this supply of these razor boxes having
thereupon prices that were far in excess of any reasonable prices for
the razors contained therein had become nearly exhausted prior to
the time of the filing of the complaint herein; that on such containers
as remained respondent immediately thereafter, upon notification
from an agent of the Commission, obliterated the said marks or
relabeled them with plain, unlettered labels.
PAR. 6. That with the exceptions of the instances set forth in paragraph 5 herein, where two job lots of boxes or containers were purchased from firms which had discontinued business and on which
boxes were already printed such false and fictitious prices, the respondent has never used boxes or containers having printed thereon
any false, fictitious or misleading prices.
CONCLUSION,

The practices of the respondent under the circumstances described
in the foregoing findings are unfair methods of competition in interstate commerce and constitute a violation of the Act of Congress
approved September 26, 1914, entitled "An Act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes."
ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of the respondent, and an agreed statement of facts, and the Commission having made its findings as to the facts, with its conclusion that the
respondent has violated the provisions of the Act of Congress approved September 26, 1914, entitled, "An Act to create a. Federal
Trade Commission, to define its powers and duties, and for other
purposes,"
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It is now ordered, That the respondent, Clara L. Doll, doing business under the trad~ name of Burham Safety Razor Company, her
manager, agents and employees, do cease and desist from marketing
in interstate commerce razors bearing upon the containers in which
said razors are packed any false, fictitious or misleading statement of
or concerning the price of said razors or any false, fictitious or misleading statement as to the value of the same.
It is further ordered, That the respondent, within sixty (60) days
after the date of the service upon her of this order, shall file with
the Commission a report in writing setting forth in detail the manner and form in which she has complied with the order of the Commission h~reinbefore set forth.

.
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FEDERAL TRADE COMMISSION

v.
GENEVA CUTLERY CORPORATION.
COMPLAINT IN THE lfATTER OF TilE ALLEGED VIOLATION OF SECTION G
OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26 1 1914.

Docket 772-March 14, 1922.
SYLLABUS.

Where a corporation competitively engaged ln the manufacture and sale to
wholesalers of razors packed ln individual containers, at the request of its
customer dealers conspicuously marked upon the containers of razors sold
by It at prices ranging from 39 cents to $1.25 each, the legend " Price $3.00
to $3.50," "Price $4.00" or "Price $5.00," respectively; knowing that said
marked prices were substantially In excess of those at which such razors
were Intended to be sold to the ultimate purchasers by retailers and mall
order houses; thereby enabling and assisting the latter, by selling at less
than the figure Indicated, to mislead and deceive the public Into belleving
that It was obtaining the razors at n greatly reduced price:
Held, That such mlslabellng, or misrepresentation of price, under the circumstances set forth, constituted an unfair method or competition.

COMPLAINT.
The Federal Trade Commission, having reason to believe from a
preliminary investigation made by it, that the Geneva Cutlery Corporation, hereinafter referred to as the respondent, has been and is
using unfair methods of competition, in violation of the provisions of
Section 5 of an Act of Congress approved September 26, 1914, entitled: "An Act to create a Federal Trade Commission, to define its
powers and duties, and for other purposes," and it appearing that a
proceeding by it in respect thereof would be to the interest of the
public, issues this complaint, stating its charges in that respect on
information and belief as follows:
PARAGRAPH 1. That the respondent is a corporation organized and
existing under the Jaws of the State of New York, with its principal
place of business in Geneva, in said State.
PAn. 2. That the respondent is engaged in the business of manufacturing and selling razors, and causes razors sold by it to be transported to the purchasers thereof, from the State of New York through
and into other States of the United States, the territories thereof, the
District of Columbia and foreign countries, and carries on such business in direct, active competition with other persons, partnerships and
corporations similarly engaged.
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PAR. 3. That the respondent in the course of its business described
in Paragraph Two hereof, sells at wholesale razors manufactured by
it packed singly in cases upon 'Yhich it conspicuously prints false,
fictitious and misleading price marks, well knowing that the prices so
marked are not the prices at which its customers, the retailers and
mail order houses sell or expect to sell said razors at retail and well
knowing that such prices do not represent the true value or the actual
or usual retail prices of said razors but that said false, fictitious and
misleading price marks are used for the purpose of deceiving the
public, who purchase such razors in said cases at retail for personal
use, into the belief that they are obtaining, at a greatly reduced price,
a razor which ordinarily sells for a much higher price; that among
other false, fictitious and misleading prices so marked by the respondent on its razor cases are the following: Razors which it sells
at wholesale at from 39¢ to 46¢ are marked by the respondent "Price
$3.50 "; razors which it sells at wholesale for about 50¢ are marked
by it '·'Price $4"; and razors which it sells at wholesale from $1 to
$1.25 are marked by it " Price $5 "; that the respondent well knows
that the said razors are to be offered for resale at prices much less than
those printed on the case and that said price marks are to be used to
deceive purchasers; that in selling razors so marked the respondent
comes in direct competition with other razor manufacturers who do
not mark their razors with such false, fictitious and misleading
prices, and the said respondent by the means aforesaid aids, abets and
assists retailers and mail order houses engaged in interstate commerce
to whom it sells such razors so marked, to use unfair methods of competition against others similarly engaged but who do not sell razors
marked with false, fictitious and misleading price marks.
PAn. 4. That by reason of the facts recited the respondent is using
an unfair method of competition in commerce, within the intent and
meaning of Section 5 of an Act of Congress entitled, "An Act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes," approved September 26, 1914.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress approved September 26, 1914, the Federal Trade Commission issued and served a
~om~lai~t upon the respondent, Geneva Cutlery Corporation, chargmg It Wlth unfair methods of competition in commerce in violation
of the provisions of said Act.
Th~ respondent having entered its appearance by its attorneys and
filed Its answer herein, hearings were had and evidence was there-
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upon introduced in support of the /allegations of said compla~nt
and on behalf of the respondent before Warren R. Choate, a Tr1al
Examiner of the Federal Tra~e e'~Jmmis~ion, theretofore duly appointed.
And thereupon this proceeding came on for final hearing and the
Commission having duly considered the record and being now fully
advised in the premises makes this its findings as to the facts and
conclusion.
FINDINGS AS TO THE FACTS.

P ARAGRAPII 1. That the respondent is a corporation organized and
existing under the laws of the State of New York, with its principal
place of business in Geneva, in said State.
PAR. 2. That the respondent is engaged in the business of manufacturing and selling razors, and causes the razors sold by it to be
transported to the purchasers thereof, from the State of New York
through and into other States of the United States, territories
thereof, and the District of Columbia and foreign countries, and carries on such business in direct active competition with other persons,
partnerships and corporations similarly engaged.
PAR. 3. That the respondent in the course of its business sells in
wholesale quantities to wholesalers; razors manufactured by it,
packed singly in cases or containers upon which it conspicuously
prints false and misleading price marks, knowing that the prices
so marked are not the prices at which the razors will be sold to the
ultimate purchasers.
PAR. 4. That the respondent marks prices on the containers only
on special orders from its customers and in these cases respondent's
name does not appear upon the razor or its container nor is any contract or agreement made fixing a resale price. That razors which
it sells at wholesale at from 39 cents to 46 cents apiece are marked
by respondent on the container " Price $3.00 to $3.50 "; that razors
which it sells at wholesale for about 50 cents apiece are marked
by it "Price $4.00 "; those sold for from $1.00 to $1.25 apiece are
marked " Price $5.00 "; that the retailer and mail order houses in
selling razors marked as above described, sell them for sums materially less than the price marked on the container, and the respondent
knows, at the time that it prints such prices on such containers, that
the retailer will sell such razors at such less prices and the respondent
by so doing puts it in the power of, and assists the retailer and mail
order house to mislead and deceive the public.
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PAn. 5. That razors so marked with such false and misleading
prices come into direct competition in interstate commerce with razors
which are not so marked; that the respondent did not originate this
practice of printing false and fictitious proposed retail prices on the
razor containers, but followed the custom which has grown up in the
razor trade of marking razors with false and fictitious prices, as
aforesaid, at the request of dealers, in order that the misleading prices
marked upon the razors may be undercut by the retailer and the razor
still sold at a substantial profit, and yet at a price materially less than
that [with] which it is marked, thereby misleading and deceiving the
public into believing that it is obtaining, for a much less price, a razor
worth at least the price marked on the boxes or containers.
CONCLUSION.

That the practices of the said respondent under the conditions and
circumstances described in the foregoing findings are unfair methods
of competition in interstate commerce and constitute a violation of
Section 5 of the Act of Congress, approved September 26, 1914, entitled, "An Act to create a Federal Trade Commission, to define its
powers and duties, and for other purposes."
ORDER TO CEASE AND DESIST•

.T~is proceeding having been heard by the Federal Trade CommiSSIOn upon the complaint of the Commission, the answer of the
respondent, the testimony and evidence, and the Commission having
made its findings as to the facts and its conclusion that the respondent
has violated the provision of an Act of Congress approved September 26, 1914, entitled," An Act to create a Federal Trade Commission,
to define its powers and duties, and for other purposes,"
It is now ordered, That the respondent, the Geneva Cutlery Corporation, its officers, directors, agents, servants and employees, cease
and desist from marketing in interstate commerce razors bearing
upon the containers in which said razors are packed, any false, fictitious or misleading statement of or concerning the price of said
razors, or any false, fictitious or misleading statement as to the value
of said razors.
It is further ordered, That the respondent within sixty days after
the date of the service upon it of this order, file with the Commission
a report in writing setting forth in detail the manner and form 'in
which it has complied with the order to cease and desist hereinbeforo
set forth by the Commission.
111213°-23-voL 4-25
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The Commission also rnade similar findings and order in the case
of The J. R. Torrey Razor Company (of Worcester, Mass., Dock. 773),
decided March 14, 1922, in which the fac!s involved appear to have
been identical, or substantially identical, with those in the preceding
case.

I
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FEDERAL TRADE COMMISSION
v.
HARRY ROSE, TRADING UNDER THE NAl\IE AND STYLE
OF SHEFFIELD RAZOR COMPANY.
CO.lllPLAINT IN THE l\IATTER OF THE ALLEGED VIOLATION 01!' SEOTION 5
OF AN ACI' OF CONGRESS APPROVED SEPI'El\IBER 26, 1914.

Docket 803-l\Iarch 14, 1!)22.
SYLLABUS.

Where razors and other cutlery of fine quality had long been made In Sheffield,
England, and the word " Sheffield " when applied to such articles had
come to mean to the trade and purchasing public articles of high grade and
fine quality there made; and thereafter an Individual engaged at Norfolk,
Va., in the sale by mall of razors purchased by him from domestic merchants exclusively, with the tendency and effect of misleading the purchasing public,
(a) Adopted and used as a trade name the name Sheffield nawr Company ;
•(b) Falsely advertised his concern as " importers and jobbers " ; and
(o) Advertised that he sold a $5.00 razor for $1.15 and that purchasers of him
at said greatly reduced price saved the middleman's profit, the fact being
that said razors, regardless ot any middleman's profit, were worth not
to exceed the amount asked:
Held, That such misleading adoption and use of trade name, and such false
and misleading advertising, under tht> circumstances set forth, constituted
unfair methods of competition.

COMPLAINT.
The Federal Trade Commission, having reason to believe from
a preliminary investigation made by it, that Harry Rose, trading
under the name and style of Sheffield Razor Company, hereinafter
referred to as respondent, has been and is using unfair methods of
competition in violation of the provisions of Section 5 of an Act
of Congress approved September 26, 1914, entitled, "An Act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes," and it appearing that a proceeding by it
in respect thereof would be to the interest of the public, issues this
complaint, stating its charges in that respect on information and
belief, as follows:
PARAGRAPH 1. That respondent carries on business at Norfolk,
Virg~ia, under the name and style of Sheffield Razor Company
and Is engaged in the business of selling razors and causes razors
sold by him to be transported to the purchasers thereof from the
State of Virginia through and into other States of the United
States; and in carrying on such business, respondent has been in
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direct, active competition with other persons, partnerships and
corporations similarly engaged.
I>AR. 2. That respondent, in the course of his business as described
in paragraph 1 hereof, makes use of advertising matter which he
gives general circulation in various States of the United States, in
which advertising matter he describes the Sheffield Razor Company
as "importers and jobbers," whereas the respondent imports no
razors, but sells only an inferior grade of razors made in the United
States, and does not do a jobbing business, but only conducts a mail
order business in which razors are sold to the consuming public;
that the representation in such advertising matter to the effect that
the Sheffield Razor Company are importers and jobbers is false
and misleading and is calculated to and does mislead and deceive
the purchasing public.
PAR. 3. That respondent makes the further statement in the advertising matter described in paragraph 2 hereof that he sells a $5.00
razor for $1.15, and that purchasers of such razors from respondent
save the middleman's profit, whereas such razors are of inferior
quality and are not worth to exceed the prices received for same by'
respondent in due course of retail trade, and the purchasers of said
razors do not save the middleman's profit, for respondent is the middleman in the distribution of such razors and makes an excessive profit
on razors so sold by him; that the representations in such advertising
matter to the effect that respondent sells a $5.00 razor for $1.15, and
the purchasers save the middleman's profit are false and misleading,
and are calculated to and do mislead and deceive the purchasing
public.
PAR. 4. That the use by respondent of the name Sheffield Razor
Company, in the business conducted by him as described in paragraph
1 hereof, is calculated to and does mislead and deceive the purchasing
public, for the reason that razors of high quality have been manufactured in Sheffield, England, for a long period of time, and the
word "Sheffield," when used in connection with razors, has come to
be understood by the purchasing public as indicating that such razors
are made in Sheffield, England, and are of good quality, and the use
of such name by respondent as aforesaid is calculated to and does
enable him to pass off an inferior grade of razors as and for razors of
good quality made in Sheffield, England.
PAR. 5. That the statements so made by the respondent in respect to
its business and the price and nature of the product advertised for
sale and sold by it, as set forth in paragraphs 2, 3 and 4 herein, are
false and misleading and were, at the time that they were made,
known to respondent to be false and misleading, and that they were
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made for the purpose of deceiving the purchasing public; that such
statements were of a nature calculated to aeceive and their natural
and probable result was the deception of the purchasing public.
PA.R. 6. That by reason of the facts recited, the respondent is us1ng
an unfair method of competition in commerce, within the intent and
meaning of Section 5 of an Act of Congress entitled "An Act to create
a Federal Trade Commission, to define its powers and duties, and for
other purposes," approved September 26, 1914.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress approved
September 26, 1914, the Federal Trade Commission issued and served
a complaint upon the respondent, Harry Rose, trading under the
name and style of Sheffield Razor Company, charging him with the
use of unfair methods of competition in commerce in violation of
the provisions of said Act.
The respondent having failed to file an answer herein and having entered his appearance in person, and having stipulated and
agreed that the statement of facts signed and executed by the respondent and counsel for the Commission, subject to the approval
o!- the Commission, shall be taken by the Federal Trade CommisSion as the evidence in this case and in lieu of testimony, and that
the said Federal Trade Commission shall thereupon make its report
stating its findings as to the facts and its conclusion and make its
order, disposing of this proceeding without the introduction of testimony, the filing of briefs or the presentation of oral argument.
And thereupon this proceeding came on for final hearing and the
Commission having duly considered the record and being now fully
advised in the premises makes this its findings as to the facts and
conclusion:
FINDINGS AS TO THE FACTS.

PARAGRAPH 1. That the respondent, Harry Rose, trading as the
Sheffield Razor Company, is an individual residing and having his
place of business at and in the city of Norfolk, State of Virginia, and
engaged in the business of selling razors, in interstate commerce, and
~~i~ping them to purchasers throughout the various States of the
United States and the District of Columbia, in direct and active comp.eti.tion with other persons, firms, copartnerships and corporations
similarly engaged.
PAR. 2. That respondent made use of advertisinO' matter which he
caused t.o be circulated throughout the various "St~tes of the United
St~tes, 1~ wh.ich advertising matter respondent held out and described h1s said company as "importers and jobbers"; whereas the
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said company in fact was not a jobber and was pot an importer, but
was and is engaged altogether in domestic business, purchasing its
said razors from American merchants; that respondent's manner of
selling is carried on through what is known as the mail order system,
selling and shipping his razors as a result of extensive advertising,
to purchasers throughout the various States of the United States by
mail and by express from his place of business in the city of Norfolk,
Virginia, on orders received by him from the said purchasers through
the .mails and otherwise.
PAn. 3. That respondent advertises .by circulars and by other means
that he sells a $5.00 razor for $1.15 and that purchasers of his said
razors at the apparently greatly reduced price save the so-called middleman's profit; whereas, in truth, regardless of any middleman's
profits respondent's razors are not worth over said amount; that
respondent is not a manufacturer and does not make his said razors
but is a merchant and sells razors as such on orders received by him
through the United States mail, to purchasers throughout the country from his said place of business in the said city of Norfolk, State
of Virginia.
PAR. 4. -That the word " Sheffield" is the name of a city in England where for many years a very high grade and fine quality of
razors and other cutlery have been, and are now, manufactured, and
said name of "Sheffield" has become associated with a high grade
and fine quality of razors and cutlery, and where the word" Sheffield"
is used in connection with razors or other cutlery it is generally
accepted in the trade and by the purchasing public as indicating that
such razors are made in Sheffield, England, and represent the quality
of the goous manufactured in said city; that the respondent has no
place of business in Sheffield, England, nor any place in any other
country by that name, and does not purchase the razors he sells from
Sheffield, England, nor the steel from which they are made from
any place by such name; that the word "Sheffield " used in respondent's name does not indicate the name of the place at which respondent's business is located.
PAR. 5. That the advertisements and representations used and
made by the respondent as set forth in paragraphs 2, 3 and 4 herein
have a tendency and capacity to mislead and deceive, and do mislead
and deceive the public in the purchase of razors.
CONCLUSION,

The practices of the respondent as set forth in the foregoing findings as to the facts are unfair methods of competition in commerce
and constitute a violation of the provisions of an Act of Congress
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approved September 26, 1914, entitled, "An Act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes."
ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission and an agreed statement of facts, and th,e Commission having made its findings as to the
facts, with its conclusion that the respondent has violated the provisions of an Act of Congress approved September 26, 1914, entitled
"An Act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes,"
It is ncnv ordeTed, That the respondent, Harry Rose, trading under
the name and style of Sheffield Razor Company, his agents, representatives, servants and employees, cease and desist from:
1. Advertising by means of letters, circulars, newspapers, or by any
other means whatsoever that the said respondent, Harry Rose, trading under the name and style of Sheffield Razor Company, is an
"importer and jobber" when said statement is untrue and false.
2. Advertising through any means whatsoever that his said razors
are "$5.00 razors" or are worth the sum of $5.00 and are being sold
by respondent at the reduced price of $1.15 because of the elimination
?f the so-called "middleman's" or jobber's profits, when the same
18 untrue and false.
3. Using the word" Sheffield" in connection with the sale of razors
which are not imported from the city of Sheffield, England, or manufactured from steel imported from Sheffield, England.
It ia further ordered, That the respondent within sixty (GO) days
after the date of the service upon it of this order file with the Commission a report in writing setting forth in detail the manner and
form in which it has complied with the order to cease and desist
hereinbefore set forth.
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FEDERAL TRADE COMMISSION
'IJ.

AMERICAN HONE COMPANY.
COMPLAINT IN THE MATTER OF TilE ALLEGED VIOLATION OF SECTION
OF AN ACT OF CONGRESS APPROVED SEPTEMBER 20, 1914.

o

Docket 812-March 14, 1922.
SYLLABUS.

Where a corporation engaged in the manufacture and sale of razor bones
packed in Individual containers hearing the legend "The Razor Hone That
:Makes the Velvet Edge. THE BEST $1.00 llone. Uniform-Lasting-Reliable-Economical," or the legend "'FAST AND FINE' RAZOR HONE
FOR BARBERS' USE. Preferred to All Others, Surface Will Remain
Perfect Through Years of Service, Price $1.00," sold the same so packed
at prices ranging from $6.00 to $20.00 per thousand to jobbers who resol<l
them to street peddlers and razor bone mall order houses; the fact being
that said marked price did not represent either the usual or contemplated
retail price of said hones, but was 11 fictitious p1·ice used for the purpose
of misleading purchasers at retail into believing that they were of good
value and reasonably worth the prices marked:
Held, That such mislabeling, or misrepresentation of price, under the circumstances set forth, constituted an unfair method of competition.

COMPLAINT.
The Federal Trade Commission, having reason to believe from a
preliminary investigation made by it that the American Hone Company, hereinafter referred to as respondent, has been and is using
unfair methods of competition in violation of the provisions of
Section 5 of an Act of Congress, approved September 2G, 1914, entitled, "An Act to create a Federal Trade Commission, to define its
powers and duties, and for other purposes," and it appearing that a
proceeding by it in respect thereof would be to the interest of the
public, issues this complaint, stating its charges in that respect on
information and belief as follows:
P ARAORAPII 1. That the respondent is a corporation organized under the laws of the State of New York, with its principal place of
business at Olean in said State.
PAR. 2. That the respondent is engaged in the business of manufacturing and selling razor hones, and causes hones sold by it to be
transported to the purchasers thereof from the State of New York
through and into other States of the United States, and carries on
the sn.id business in direct, active competition with other persons,
partnerships and corporations similarly engaged.
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PAR. 3. That respondent, in the course of its busmess as described
in Paragraph Two hereof, sells razor hones in wholesale quantities
to retail dealers, which hones are packed singly in containers, upon
which containers are printed false and fictitious proposed resale
prices; that among the hones so sold by respondent are hones for
which respondent receives $13.50 to $15.00 per gross, upon the containers of which is printed " The best $1.00 Hone"; other hones are
sold by respondent for $9.00 per dozen, and are packed in containers
upon which is printed, " Price $2.00 "; that such suggested resale
prices do not represent the true value of such hones or the prices at
which it is contemplated by respondent or the dealers through whom
such hones are destributed, such hones may be sold in the usual
course of retail trade, but such indicated prices are placed upon
the containers of such hones for the purpose of creating in the minds
of purchasers at retail the erroneous belief that such hones are of
good quality and reasonably worth the prices so printed on such containers; that the retail dealers through whom such hones are distributed generally offer to sell and sell such hones to the public at
prices substantially less than those printed on such containers,
whereby the public is misled and deceived and induced to purchase
su~h hones upon the mistaken belief that hones of good quality are
bemg sol<.l at greatly reduced prices.
PAR. 4. That by reason of the facts recited, the respondent is using
an unfair method of competition in commerce, within the intent and
meaning of Section 5 of an Act of Congress entitled, "An Act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes," approved September 26, 1914.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress approved September 26, 1914, the Federal Trade Commission issued and served a
~om~laint u~on the respondent, American Hone Company, charging
It Wlth unfair methods of competition in commerce in violation of
the provisions of said Act.
The respondent having entered its appearance by its attorneys and
filed its answer herein, hearings were had and evidence was thereupon introduced in support of the allegations of said complaint and
on behalf of the respondent before Edward :M. Averill, a Trial
E~aminer of the Federal Trade Commission, theretofore duly appomted.
And thereupon this proceeding came on for final hearinO' and the
Commission having duly consideted the record and being ~ow fully
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advised in the premises makes this its findings as to the facts and
conclusion.
FINDINGS AS TO THE FACTS,
PARAGRAPH 1. The respondent, American Hone Company, is a corporation organized under the laws of the State of New York with
its principal place of business at Olean, in said State.
PAR. 2. The respondent is engaged in the business of manufacturing and selling razor hones, and causes hones sold by it to be transported to the purchasers thereof from the State of New York through
and into other States of the United States in interstate commerce and
carries on the said business in direct, active competition with other
persons, partnerships and corporations similarly engaged. ·
PAR. 3. The respondent in the course of its business sells in wholesale quantities to jobbers, hones packed singly in containers upon
which said cont~iners appear the following words and figures:

"The Razor Hone That Makes The Velvet Edge.
THE BEST $1.00 HONE
Uniform-Lasting-Reliable-Economical."
(Com. Ex. 1.) 1
and upon other containers the words and figures:
"'FAST AND FINE' RAZOR HONES
For Barbers' Use
Preferred To All Others.
Surface Will Remain Perfect
Through Years of Service.
Price $1.00."
(Com. Ex. 2.) 1
The said hones, packed singly in containers as described, are sold
by the respondent to the jobber at prices varying from $6.00 to $20.00
per thousand hones and are by said jobbe~ sold to street peddlers and
razor hone mail order houses who in turn sell to the purchasing pub·
lie. Very rarely are such hones so marked "$1.00" sold to the
ultimate purchaser at $1.00 but are sold at prices substantially less
than $1.00.
PAR. 4. The said price of $1.00 so printed upon the said containers
is a false, fictitious proposed retail price, and does not represent the
price at which it is contemplated by the respondent the hones shall
be sold to the ultimate purchaser; but such indicated price is placed
upon the container for the purpos~ of creating in the minds of the
• Not printed.
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purchasers at retail the erroneous belief that such hones are of good
value or reasonably worth the price so printed on such containers.
PAR. 5. The sale of hones packed singly in containers marked as
above described constitutes a very small percentage of the respondent's business and the respondent did not initiate such practices, it
being a common custom in the razor and razor hone trade, and the
respondent followed the custom as it found it.
CONCLUSION.

That the practices of the said respondent under the conditions and
circumstances described in the foregoing findings are unfair methods
of competition in interstate commerce and constitute a violation of
Section 5 of an Act of Congress, approved September 26, 1914, entitled "An Act to create a Federal Trade Commission, to define its
powers and duties and for other purposes."
ORDER TO CEASE AND DESIST,

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of the
respondent, the testimony and evidence, and the Commission having
made its findings as to the facts and its conclusion that the respondent has violated the provisions of an Act of Congress approved
September 26, 1914, entitled, "An Act to create a Federal Trade
Commission, to define its powers and duties, and for other purposes,"
It is now O'l'dered, That the respondent, the American Hone Comllany, its officers, directors, agents, servants, and employees, cease
and desist from marketing in interstate commerce, razor hones bearing upon the containers in which said hones are packed, any false,
fictitious
or misleadinfJ'
the price of
. h
., statement of, or concerninO'
1:>
said ones, or any false, fictitious or misleading statement as to the
value of said hones.
It i8 further ordered, That the respondent within sixty days after
the date of the service upon it of this order, file with the Commission
a report in writing setting forth in detail the manner and form in
which it has complied with the order to cease and desist hereinbefore
set forth by the Commission.
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FEDERAL TRADE COMMISSION

v.
GEORGE BORGFELDT & COMPANY.
001\IPLAINT IN THE 1\rATTER OF THE ALLEGED VIOLATION OF SECTION II OF
AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914.

Docket 817-1\Iarch 14, 1922.
SYlLABUS.

Where a corporation engaged In the sale of Imported razors and razor hones to
jobbers at approximately $6.00 a dozen, and at $45.00 to $GO.OO a thousand,
respectively,
(a) Sold said razors packed in individual containers bearing the legend " Extra
Hollow Ground. Fully Warranted. Germany. Price $3.00 Each"; and
(b) Sold said hones packed in individual containers bearing the legend "Boss
Barber Razor Hone Price $1.00 " :
The tact being that said marked prices did not represent the actual or contem·
plated retail prices thereof, but were fictitious prices used tor the purpose
and with the elfect of misleading purchasers at retail Into believing that the
same were of good quality and reasonably worth the prices so marked:
Held, That such mislabeling, or misrepresentations of price, under the circumstances set forth, constituted an unfair method of competition.

COMPLAINT.

The Federal Trade Commission, having reason to believe from a
preliminary investigation made by it that George Borgfeldt & Company, hereinafter referred to as the respondent, has been and is using
unfair methods of competition, in violation of the provisions of Section 5 of an Act of Congress approved September 26, 1914, entitled
"An Act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes," and it appearing that a proceeding by it in respect thereof would be to the interest of the public,
issues this complaint, stating its charges in that respect on information
and belief as follows:
PARAGRAPH 1. That the respondent is a corporation organized and
existing under the laws of the State of New Jersey, with its principal
place of business in the City of New York, N.Y.
PAn. 2. That respondent is engaged in the business of buying and
selling in wholesale quantities, both imported and domestic hardware
specialties, among which are razors, and respondent causes the commodities sold by it to be transported to the purchasers thereof from
the State of New York, through and into other States of the United
States, and carries on such business in direct, active competition with
other persons, partnerships and corporations similarly engaged.
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PAR. 3. That respondent, in the course of its business as described
in Paragraph Two hereof, sells to jobbers imported German razors
of inferior quality, which razors are packed singly in cases upon
which are printed false and fictitious proposed resale prices; that
among the razors sold as aforesaid are razors which are sold by respondent to retail dealers at $6.00 per dozen, upon the containers of
which are placed the words and figures following: "Extra Hollow
Ground, Fully Warranted, Germany. Price $3.00 each"; that said
price of $3.00 does not represent the true value of such razors, or the
price at which it is calculated by respondent, or the retail dealers
through whom such razors are distributed, that such razors shall be
sold in the usual course of retail trade, but such price mark is placet!
upon the containers for the purpose of creating in the minds of purchasers at retail the erroneous belief that such razors are of good
quality and reasonably worth the price so printed on such containers;
that the retail dealers, generally, offer to sell and sell such razors to
the public at prices substantially less than that printed on the case of
such razors, whereby the public is misled and deceived and induced
to purchase such razors upon the mistaken belief that a razor of good
~uality is being sold at a greatly reduced price. Respondent further,
m the course of its said business, sells razor hones packed singly in
co~tainers on which are printed false and fictitious proposed resale
prices; that among the hones sold as aforesaid are hones which are
sold ~y respondent to jobbers at 10 cents each, upon the individual
contamers of which is printed," Price $1.00 "; that said price of $1.00
does not represent the true value of such hones or the price at which
it is calculated by respondent, ·or the retail dealers through whom
such hones are distributed, that such hones should be sold in the usual
course of retail trade, but such price mark is placed upon the containers for the purpose of creating in the minds of the purchasers at
retail the erroneous belief that such hones are of good quality and
reasonably worth the price so printed on such container; that the
dealers who sell such hones at retail, generally, offer to sell and sell
such hones to the public at prices substantially less than that printed
on such container~, whereby the public is misled and deceived and induced to purchase such hones upon the mistaken belief that a hone
of good quality is being sold at a greatly reduced price.
PAR. 4. That by reason of the facts recited, the respondent is using
an unfair method of competition in commerce within the intent and
meaning of Section 5 of an Act of Congress entitled "An Act to create a Federal Trade Commission, to define its powers and duties, and
for other purposes," approved September 26, 1914.
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T9 THE FACTS, AND ORDER.

Pursuant to the provisions of an Act of Congress approved September 26, 1914, the Federal Trade Commission issued and, served a
complaint upon the respondent George Borgfeldt & Co., charging
it with the use of unfair methods of competition in commerce in violation of the provisions of said Act.
The respondent having entered its appearance and filed its answer
herein, hearings were had and evidence was thereupon introduced
in support of the allegations of said complaint before Edward M.
Averill, an Examiner of the Federal Trade Commission thereto·
fore duly appointed.
And thereupon this proceeding came on for final hearing and the
Commission, having duly considered the record and being now fully
advised in the premises, makes this its findings as to the facts and
conclusions:
FINDINGS AS TO THE FACTS.

PARAGRArH 1. George Borgfeldt & Co., is a corporation organized
and existing under the laws of the State of New Jersey with its
principal place of business in the City of New York, N. Y.
PAR. 2. The respondent is engaged in the business of buying and
selling in wholesale quantities both imported and domestic hardware
specialties, among which are razors and razor hones and respondent
causes the razors and razor hones sold by it to be transported to the
purchasers thereof from the State of New York through and into
other States of the United States and carries on such business in
direct, active competition with other persons, partnerships and corporations similarly engaged.
PAR. 3. The respondent in the course of its business sells to jobbers
razors imported from Germany, which razors are packed singly in
cases upon which cases are printed a proposed retail price, the words
and figures upon said containers being: " Extra. Hollow Ground.
Fully 'Varranted. Germany. Price $3.00 each." These razors so
packed with the containers marked as aforesaid cost the respondent
approximately $5.00 a dozen laid down in New York, and are sold by
the respondent to jobbers at approximately $6.00 per dozen and are
sold to the ultimate purchaser at prices substantially less than the
proposed retail price of $3.00 printed upon the containers.
PAR. 4. The price of $3.00 does not represent the true value of the
razors or the price at which it is contemplated by the respondent that
the said razors shall be sold to the ultimate purchaser; but such price
is a false and fictitious price placed upon the container for the purpose
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of creating in the minds of purchasers at retail the erroneous belief
that such razors are of good quality and reasonably worth the price
so printed on such containers, whereby the purchasing public is misled and deceived.
PAR. 5. The respondent, also, in the course of its business, sold to
jobbers razor hones, which said razor hones are packed singly in containers upon which are printed a proposed retail price, the words
and figures upon said containers being " Boss Barber Razor Hone.
Price $1.00." These hones so packed with the containers marked as
aforesaid cost the respondent approximately $40.00 n. thousand and
are sold by the respondent to the jobbers for $45.00 to $50.00 per
thousand and are sold to the ultimate purchaser at prices substantially
less than the proposed retail price of $1.00 printed upon the container.
PAR, 6. The price of $1.00 does not represent the true value of the
hone or the price at which it is contemplated by the respondent that
the said hone shall be sold to the ultimate purchaser, but such price
is a false and fictitious price placed upon the container for the purpose of creating upon the minds of the purchasers at retail the
erroneous belief that such hones are of good quality and reasonably
~orth the price so printed on such containers, whereby the purchasIng public is misled and deceived.
PAn, 7. The practice of so marking up the price on razors and
razor hones was not originated by the respondent but was a long
established custom in the razor and razor hone trade and respondent
followed the custom as it found it.
OONCLUSION,
. That the practices of the said respondent under the conditions and
Circumstances described in the foregoing findings are unfair methods
of competition in interstate commerce and constitute a violation of
Section 5 of an Act of Congress approved September 26, 1914, entitled, "An Act to create a Federal Trade Commission, to define its
powers and duties, and for other.purposes."
ORDER TO CEASE AND DESIST,
.T~is proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of the
re~p?ndent, the testimony and evidence submitted, and the CommiSSIOn having made its findings as to the facts with its conclusion
that the respondent has violated the provisions of an Act of Congress, approved September 26, 1914, entitled, "An Act to create a
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Federal Trade Commission, to define its powers and duties and for
other purposes,"
It is now ordered, That the respondent, George Borge£eldt & Co.,
a corporation organized and existing under the laws of the State
of New Jersey, its officers, directors, agents, servants and employees
do cease and desist from marketing in interstate commerce razors
and razor hones bearing upon the containers in which said razors
and razor hones are packed any false, fictitious or misleading statement of or concerning the price of said razors or razor hones, or
any false, fictitious or misleading statements us to the value of said
razors or razor hones.
It is further ordered, That the respondent within sixty (60) days
after the date of the service upon it of this order file with the Commission a report in writing setting forth in detail the manner and
form in which it has complied with the order to cease and desist
hereinbefore set forth.

CHEMICAL FUEL CO. OF AMERICA, INC.

387

Complaint.

FEDERAL TRADE COMMISSION
v.
CHEMICAL FUEL COMPANY OF AMERICA, INC.
COl\IPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION ~
OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914,

Docket 791-March 20, 192.2.
SYLLABUS.

Where u corporation competitively engaged in the manufacture and sale of a
motor fuel, made the false and misleading claim, in advertising its product,
that the same had "been thoroughly tested by the Government Bureau of
Mines In Washington, D. C., successfully fulfilling every claim made for it
by its inventor as a fuel par excellence not only for automobiles, but for
all classes of aircraft, seaplanes, etc., because of its easy and complete
vaporization In the rarified and extremely cold and changeable atmospheric conditions met with at high altitudes, * * * "; thereby misleading
the purchasing public Into believing said product to be of an unusually high
grade or character:
Held, That such false and misleading advertising, under the circumstances
set forth, constituted an unfair method of competition.

COMPLAINT.
The Federal Trade Commission, having reason to believe from a
preliminary investigation made by it that the Chemical Fuel Co.
?f America, Inc., hereinafter referred to as respondent, has been and
lS using unfair methods of competition in interstate commerce in
violation of the provisions of Section 5 of an Act of Congress,
approved September 26, 1914, entitled, "An Act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes," and it appearing that a proceeding by it in respect thereof
~ould be to the interest of the public, issues this complaint, stating
Its charges in that respect on information and belief as follows:
PARAGRAPH 1. That the respondent is a corporation organized
under the laws of the State of Delaware, with principal place of
business at Louisville, Ky.
. PAn. 2. That respondent is engaged in the business of manufacturIng and selling a motor fuel which it designates as Tri-oxyalene,
causing same to be transported to the purchasers thereof from the
State of Kentucky through and into other States of the United
States, in direct, active competition with other persons, partnerships,
and corporations similarly engaged.
PAR. 3. That respondent in the course of its business as described
in Paragraph 2 hereof, makes use of advertising matter which con. 111213°-23-voL 4-26
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tains certain statements of and concerning Tri-oxyalene, which
statements are false and misleading and are calculated to and do
mislead and deceive the purchasing public; that among such false
and misleading statements are statements to the effect that Trioxyalene has been thoroughly tested by the United States Government Bureau of Mines and has fulfilled every claim made for it
by its inventor as a f\].el par excellence, for all classes of aircraft,
seaplanes, etc.; that the inventor has spent many years in the automobile industry and is thoroughly informed as to the necessity of
the internal combustion engine and that Tri-oxyalene is the most
perfect fuel ever presented to the automobile owner, whereas no
official test of Tri-oxyalene had been made by the Bureau of Mines,
but chemical engineers in that Bureau who made unofficial tests
of said product, did not regard said product as having any commercial merit or being of any scientific interest.
PAR. 4. That by reason of the facts recited, the respondent is using
an unfair method of competition in commerce, within the intent and
meaning of Section 5 of an Act of Congress entitled, "An Act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes," approved September 26, 1914.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress approved September 26, 1914, the Federal Trade Commission issued and served a
complaint upon the respondent, Chemical Fuel Co. of America, Inc.,
charging it with the use of unfair methods of competition in commerce in violation of the provisions of said Act.
The respondent entered its appearance by its attorney, filed its
answer herein and made, executed, and filed an agreed statement of
facts in which it is stipulated and agreed by respondent, that the Federal Trade Commission shall take such agreed statement of facts as
the facts in this case and in lieu of testimony and proceed forthwith
upon s~ch agreed statement of facts to make its findin'gs as to the
facts and such order as it may deem proper to enter thereon, without
the introduction of testimony or the presentation of argument in
support of the same, and the Federal Trade Commission being now
fully advised in the premises makes this its findings as to the facts
and conclusion:
FINDINGS AS TO THE FAOI'S.
PARAGRArrr 1. That the respondent, Chemical Fuel Co. of America,
Inc., is a corporation organized under the laws of the State of Delaware, and is engaged in the business of manufacturing and selling &
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motor fuel which it designates as "Tri-Oxyalene" with its factory
and principal place of business at Louisville, Ky.
PAR. 2. That the respondent selliil a motor fuel which it designates
as " Tri-Oxyalene " and causes same to be transported to purchasers
thereof from its factory at Louisville, Ky., through and into certain
States of the United States including Ohio, Indiana, Illinois, Missouri and North Carolina, in direct and active competition with other
persons, partnerships, and corporations similarly engaged and there
has been at all times herein mentioned a continuous current of trade
to and from said respondent's factory at Louisville, Ky., m said commodity among and between the several States of the United States.
PAR. 3. That during the year 1920 the respondent in the course
of its business as hereinbefore described, caused the following statement to be inserted as advertising matter in a circular which respondent published and caused to be sent through the United States mails
from respondent's principal place of business at Louisville, Ky., to
customers and prospective customers in the different States of the
United States:
" That it has been thoroughly tested by the Government Bureau
of Mines in Washington, D. C., successfully fulfilling every claim
made for it by its inventor as a fuel par excellence, not only for
automobiles, but for all classes of aircraft, sea planes, etc., because
of its easy and complete vaporization in the rarefied and extremely
cold and changeable atmospheric conditions met with at high altitudes. Those conditions are well known to seriously interfere with
the vaporization of gasoline because of its high per cent of carbon,
but they are overcome by the use of ' Tri-Oxyalene ' one of whose
principal ingredients is oxygen."
PAR. 4. That respondent's product " Tri-Oxyalene " has never been
tested by the Government Bureau of Mines in 'Vashington, D. C., nor
by any other branch, agency, or department of the United States
Government.
PAR. 5. That the purchasing public believes that motor fuel which
has been tested and which is approved or recommended by the Government Bureau of :Mines at Washington, D. C., is of an unusually
high grade and character because of such approval or recommendation.
PAR. 6. That the purchasing public is misled by respondent's advertising as hereinbefore set out, into the belief that such motor fuel
"Tri-Oxyalene" is of an unusually high grade or character and is
approved or recommended by the Government Bureau of Mines at
Washington, D. c.
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PAR. 7. That during the year 1920, there were and now are manufacturers selling and shipping in commerce, among the several States
of the United States, motor fuel similar to that made and sold by the
respondent but [who] did not advertise in the conduct of their business that their products have been tested and have been approved or
recommended by the Government Bureau of Mines in "\Vashington,
D. C., or words to that effect.
CONCLUSION,

The practices of said respondent under the conditions and circumstances described in the foregoing findings are unfair methods of
competition in commerce and constitute a violation of an Act of Congress approved September 26, 1914, entitled, "An Act to create a
Federal Trade Commission, to define its powers and duties and for
other purposes."
ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Tra:de Commission upon the complaint of the Commission, the answer of the
respondent, and an agreed statement of facts filed herein, and the
Commission having made its findings as to the facts and its conclusion that the respondent has violated a provision of an Act of Congress approved September 26, 1914, entitled, "An Act to create
a Federal Trade Commission, to define its powers and duties and
for other purposes,"
It is now ordered, That the respondent, Chemical Fuel Co. of
America, Inc., its officers, agents, servants and representatives do
cease and desist directly or indirectly:
From publishing and circulating or causing to be published and
circulated throughout the various States of the United States, the
territories thereof, the District of Columbia, and foreign countries,
advertisements, circulars, folders, letters or any other printed or
written matter whatsoever wherein it is falsely stated, set forth, or
held out to the public that respondent's product "Tri-Oxyalene"
has been tested and has been approved or recommended by the Government Bureau of Mines in Washington, D. C., or words to that
effect.
It is further ordered, That the respondent shall within sixty (60}
days after service upon it of a copy of this order, file with the Federal Trade Commission a report in writing setting forth the manner
and form in which it has complied with the order to cease and desist
hereinbefore set forth.

PLANTERS MANUFACTURING CO.
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FEDERAL TRADE COMMISSION

v.
PLANTERS MANUFACTURING COMPANY.
COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION
OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914.

~

Docket 819-'March 20, 1922.
SYLLABUS.

Where a corporation engaged In the manufacture and sale of containers used
for packing fruits and vegetables for shipment to market, under the style
of Planters Manufacturing Company, so branded or marked Its products,
and through years of labor and expense built up a well and favorably
known business, which It carried on under said name; and thereafter a
concern not theretofore so engaged, with full knowledge of the existence
and conduct of the business of said corporation, adopted its name and entered Into competition therewith; with the result that customers and the
public were confused respecting the identity of the two concerns, and the
business of said corporation was thereby obstructed and diminished:
Held, That such appropriation and use of corporate name, under the circumstances ~:~et forth, constituted an unfair method of competition.

COMPLAINT.
The Federal Trade Commission, having reason to believe from a
preliminary investigation made by it that Planters Manufacturing
C~mpany, hereinafter referred to as respondent, has been and is
ustng unfair methods of competition in violation of the provisions
of Section 5 of an Act of Congress approved September 26, 1914,
~ntitled, "An Act to create a Federal Trade Commission, to define its
powers and duties, and for other purposes," and it appearing that
a proceeding by it in respect thereof would bo to the interest of the
public, issues this complaint st'ating its charges in that respect on
mformation and belief as follows:
P AllAORA.Prr 1. That the respondent is a corporation organized
under the laws of the State of North Carolina, with principal place
of business at Mount Olive, in said State; that said corporation was
originally organized in August, 1919, under the name of "Mount
Olive Oil & Fertilizer Co.," which name was changed by amendment
of its charter, in February, 1921, to Planters Manufacturing Company.
~AR. 2. That respondent is engaged, among other things, in the
busmess of manufacturing and selling containers, such as barrels,
cra~es an~ baskets, for .the packing of fruits and vegetables, which
busme~ _rs and has been, carried on by respondent in direct, ·active
competition with other persons; partnerships and corporations en-
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gaged in the manufacture and sale ·of like containers in the State
of North Carolina and other States of the United States, which
competitors have caused such containers to be transported to the
purchasers thereof from the States where manufactured, through and
into other States, in due course of commerce among the States.
PAR. 3. That in 1892 a corporation was organized under the laws
of the State of Virginia, with principal place of business at Portsmouth, in said State, with the name of "Planters Manufacturing·
Company" which corporation has been continuously since its organization, engaged in the business of manufacturing and selling containers including crates, barrels and baskets, for the packing of fruits
and vegetables, causing such containers to be transported to the purchasers thereof from the State of Virginia, through and into other
States of the United States, including North Carolina, and had succeeded in building up an extensive and profitable business in said
State of North Carolina, and particularly in the vicinity of Mount
Olive, in said State, and the containers manufactured and sold by it,
as aforesaid, were well and favorably known to the trade, in the State
of North Carolina and States adjacent thereto, at attd for many years
prior to February, 1921. That at the time respondent changed its
corporate name to Planters Manufacturing Company, it had full and
complete knowledge of the existence of the Planters Manufacturing
Company, the said Virginia corporation, the nature of the business
in which that corporation was engaged, the reputation of its products, its general standing with the trade and the fact that its products
were in great demand in the States of North Carolina, South Carolina, Georgia, Florida, and States adjacent thereto.
PAR.4. That the adoption by respondent of the exact corporate
name of the Virginia corporation described in Paragraph Three
hereof, was calculated to, and does, mislead and deceive the purchasing public, and by the use of such name respondent has induced packers of fruit and vegetables to purchase containers manufactured by
it, upon the mistaken belief that such containers were the product
of said Virginia corporation; that confusion in the trade has resulted
as to the containers sold by respondent and containers sold by said
Virginia corporation.
PAR. 5. That by reason of the facts recited the respondent is using
an unfair method of competition in commerce, within the intent and
meaning of Section 5 of the Act of Congress entitled, "An Act to
create a Federal Trade Commission, to define its powers and duties 7
and for other purposes," approved September 26, 1914.

PLANTERS MANUFACTURING CO.

391

393

Findings.

REPORT, FINDINGS AS TO T_HE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress approved September 26, 1914, the Federal Trade Commission issued and served a
complaint upon the respondent, Planters Manufacturing Company,
charging it with unfair methods of competition in commerce in violation of the provisions of said Act.
The respondent, having entered its appearance by M. J. Hatcher,
Attorney at Law, and filed its answer, and testimony having been
submitted by the Commission, and by the respondent before George
McCorkle; an examiner of the Commission, theretofore duly appointed; and thereupon this proceeding came on for final hearing
and the Commission having duly considered the record and being
now fully advised in the premises makes this its findings as to the
facts and conclusions :
FINDINGS AS

TO THE

FACTS.

PARAGRAPH 1. That respondent, Planters Manufacturing Company, is a corporation organized under the laws of North Carolina,
having its principal office and place of business at the town of
Mount Olive in said State; that originally respondent was organized in 1918, under the laws of the said State under the name of
Mount Olive Oil & Fertilizer Company, which name was subsequently, by amendment of its charter in February, 1921, changed to
Planters Manufacturing Company. Prior to amending its charter
as aforesaid, respondent was engaged entirely in ginning cotton and
manufactured no oil or fertilizer.
PAR. 2. That since its said charter was amended, respondent has
been and is now engaged in manufacturing and selling containers,
such as barrels, crates, baskets and other similar products used for
packing fruits and vegetables for shipment to market, and respondent has carried on its said business in direct active competition with
other firms, partnerships and corporations engaged in manufacturing
and selling similar products in interstate commerce.
PAR. 3. That respondent, since its organization in February of the
present year, under its corporate title of Planters Manufacturing
Company, has been and was at the time of the hearing, in this case,
carrying on a successful and growing business reaching out into other
states than North Carolina for trade and business. Telegrams to
prospective customers residing in other states were sent by respondent soliciting their trade, also communications, the letterheads of
which carried its name and business, and information as to freight
rates and prices of its commodities. Subsequently, respondent
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shipped to said prospective customers in South Carolina and in other
states "packages of samples" of its manufacture such as barrels,
baskets, crates and other containers.
PAR. 4. That in 1904, a corporation was organized under the laws
of the State of Virginia, under the corporate name of Planters Manufacturing Company, having its principal office and place of business
in the City of Portsmouth, State of Virginia, and engaged in manufacturing and selling containers used for packing fruits and vegetables for shipment to market, which products of the said company
were similar in all respects to those of the respondent; that from the
year 1892 to the date of its incorporation in 1904, the said company
was engaged in the same line of business under tlie firm name of
Southern Fruit Packing Company and has continued all the while
in the same line of business to the present time. It manufactures its
said fruit and vegetable containers at Portsmouth, West Norfolk,
Churchland, Bloxon, Cheriton, Driver, Olive Branch and Gloucester
Point, in the State of Virginia, and at Youngs Island, South Carolina, besides operating a logging and sawing plant at Hobgood,
North Carolina, about 75 miles from the home of respondent, and
sells and ships its products throughout the various Eastern States of
the United States, and in Texas, and Indiana, selling especially large
quantities of its products in the States of North and South Carolina.
In 1920, the said company shipped 20 to 25 carloads of its containers
to customers at the home town of respondent, and 60 to 75 carloads
within a radius of 18 to 20 miles of the town of Mount Olive.
PAR. 5. That the said Planters Manufacturing Company of Portsmouth, Virginia, has spent thousands of dollars in advertising its
business by means of circulars, catalogs, newspapers, magazines, etc.,
also stamping its name on its barrels, and other containers as "Made
by the Planters Manufacturing Company" and through years of labor
and expense has built a business that is well and favorably known
throughout all Eastern States of the United States.
PAR. 6. That the name of the Planters Manufacturing Company of
Portsmouth, Virginia, was known to some of the officers and organizers of the Planters Manufacturing Company of Mount Olive, respondent, at the time of its adoption of the Portsmouth Company's
name, and the said respondent company engaged as it was in manufacturing the same products as the Planters Manufacturing Company
of Portsmouth, selling them in markets formerly largely supplied by
the said Portsmouth Company, and with identical names, as above
stated, is calculated to and has resu1ted in confusion to customers and
·the general public as to the identity of the respective corporations. ·
That officials of the said Portsmouth Company in Virginia, and the
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salesmen of said company while visiting their trade in North and
South Carolina have been frequently asked if the Planters Manufacturing Company of Portsmouth had established a branch plant at
Mount Olive, North Carolina. That as many as a dozen times bills
and accounts for unpaid goods have been received by the Planters
:Manufacturing Company of Portsmouth, which belonged and should
have been sent to the respondent. One of said bills is dated September
26, 1921, from Taylor & Parker for $53.90 (Exhibit No.1) 1 ; another
one, through confusion in the names of said companies, was from the
Tide ·water Supply Company, and returned by the Planters Manufacturing Company of Portsmouth to the respondent. In a letter to
Planters Manufacturing Company of Portsmouth, dated October 5,
1921, tl1e Tide 'Vater Supply Company said:
"GENTLEMEN: llegarding the conversation relative to your account being confused with the Planters 1\Ianufacturlng Company, Mount Olive, North Carolina,
we wish to advise that the first purchase these people made from us the account
was posted in error to the Plantet·s Manufacturing Company, Portsmouth, Virginia. This, however, hus been reposted to the proper parties.
Yours very truly,
TIDE WATER SUPPLY COMPANY,

.T. W.

BEASLEY,

President & Trea.surer."

PAn. 7. That for 25 years before the organization of the respondent,
under the name of Planters Manufacturing Company, the Planters
Manufacturing Company of Portsmouth, Virginia, enjoyed a large
trade in the State of respondent, shipping, as before stated, as many
as 25 carloads of containers annually to the town of Mount Olive,
and as many as 75 to 100 carloads within a radius of 18 miles of
respondent's place of business, but since the adoption of its name by
respondent in the spring of 1921, the trade and custom of the Planters
~fanufacturing Company of Portsmouth, in North Carolina and particularly in the immediate neighborhood of respondent's plant, has
been seriously affected. Instead of 25 carloads of containers in 1920
shipped by the Portsmouth Company to Mount Olive, none has been
shipped in 1921; instead of 68 "carload customers," some of whom
used as many as 20 cars in North Carolina and South Carolina supplied by the said Portsmouth Company, in 1920, scarcely none was
supplied by the said company in 1921 in said sections. That said
conditions were brought about in part by reason of respondent's
adopting the name of the Planters Manufacturing Company of
Port~mouth, and likewise the confusion of customers and the general
p~bhc as to the identity of the two corporations as evidenced by the
b11ls and accounts received through the United States mail by the
• Not printed.
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Portsmouth Company which belonged to respondent, in consequence
of which the interstate trade and commerce of the Planters Manufacturing Company of Portsmouth, Virginia, was directly affected
and obstructed.
PAR. 8. That respondent, at the hearing of this case, at the close
of the testimony offered by the Commission and by the respondent,
stated and agreed to the issuance of an order by the Commission
directing respondent to "adopt a name not in conflict with other
manufacturing companies in the same line of business."
CONCLUSION.

That the acts and conduct of the respondent, under the conditions
and circumstances above set forth, are unfair methods of competition
in commerce and in violation of an Act of Congress approved September 26, 1914, entitled "An Act to create a Federal Trade Commission, to define its powers and duties, and for other purposes."
ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of the respondent, the testimony and evidence and briefs of counsel for the
Commission, and the Commission having made its findings as to
the facts with its conclusion that the respondent has violated the
provisions of an Act of Congress, approved September 26, 1914,
entitled, "An Act to create a Federal Trade Commission, to define its
powers and duties, and for other purposes,"
It iB now ordered, That the respondent, Planters Manufacturing
Company of Mount Olive, North Carolina, its officers and agents
cease and desist from using as a part of the corporate name of respondent the word "Planters" or any word or combination of words
likely to be confused with the name of the Planters :Manufacturing
Company of Portsmouth, Virginia,
And it is further ordered, That said respondent shall file within
sixty (60) days from the date of service of this order a report with
the Commission setting forth in detail the manner and form in which
it has complied with the order of the Commission herein set forth.

UNION SOAP CO.
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FEDERAL TRADE COMMISSION

v.
UNION SOAP COMPANY.
COMPLAINT IN THE 1\IA.TTER OF THE ALLEGED VIOLATION OF SECTION 5
OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26 1 1914.

Docket 848-April3, 1922.
SYLLABUS.

Where a corporation engaged in the manufacture and sale, to peddlers excluai.vely,
of an inferior grade and quality of toilet soap, sold the same in wrappers and
containers bearing legends misrepresenting the composition thereof, as well as
its own name and place of business, and bearing also fictitious and exaggerated
pretended resale prices, which it knew had been and were to be used to mislead
and deceive the purchasing public respecting the grade and quality thereof:
Held, That such mislabeling, or misrepresentation of composition, business identity,
and price, under the circuiDBtances set forth, constituted unfair methods of
competition.

COMPLAINT.
The Federal Trade Commission, having reason to believe from a
preliminary investigat.ion made by it that the Union Soap Co.,
hereinafter referred to as respondent, has been and is using unfair
methods of competition in interstate commerce, in violation of the
provisions of Section 5 of an Act of Congress, approved September
26, 1914, entitled, "An Act to create a Federal Trade Commission,
to define its powers and duties, and for other purposes," and it appearing that a proceeding by it in respect thereof would be to the
mterest of the public, issues this complaint, stating its charges in
that respect on information and belief as follows:
PARAORAPII 1. That the respondent is a corporation organized
under the laws of the State of Indiana, with principal place of business at Indianapolis, in said State.
~An. 2. That respondent is engaged in the business of manufacturmg and selling soap, and causes soap sold by it to be transported
~o the purchasers thereof from the State of Indiana through and
mto other States of the United States and carries on its said business in direct, active competition with other persons, partnerships
and corporations similarly engaged.
. PAn. 3. That respondent in the course of its business as described
m Paragraph 2 hereof, manufactures and sells laundry and toilet
soaps of inferior grade and quality, usually npon special orders from
peddlers,
house to house canvassers, street fakers l fair workers '
•
auctiOneers ~nd other itinerant vendors of merchandise; that respondent markets 1ts said products under various misleading and fanciful
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brand names, among which are·"Olive Cream Castile", "Cucumber
Cream", tcAlmond Cream", "Hot Springs Mineral", etc., although
all of said soaps are made of the same ingredients except for a slight
variation in the use of coloring matter and perfume; that each of
said soaps contain approximately the following proportions of the
various ingredients, viz, water, 33 per cent; coconut oil, 15 per cent;
caustic lye, 25 per cent; silica, 7 per cent; filler, 20 per cent; that
soaps so sold by respondent are packed in boxes, three cakes to the
box, each cake wrapped in individual wrappers, upon which
boxes and wrappers are printed what purports to be proposed
resale prices, but which prices are false, fictitious and misleading;
in that such prices are greatly in excess of the prices at which respondent or its vendees contemplate that such soap will be resold, and
arc greatly in excess of the actual prices at which such soaps sell in the
usual course of retail trade; that said soaps are sold by respondent
with full knowledge that the price marks on the boxes and wrappers
are to be used for the purpose of misleading and deceiving the purchasing public and to induce the public to purchase said soaps when
offered for sale at prices substantially below those printed on said
boxes and wrappers, upon the mistaken belief that such soaps are
being sold at a greatly reduced price; that among soaps so sold by
respondent at prices ranging from 1 cent to 2 cents per cake, are soaps
packed in boxes three cakes to a box, upon which boxes are printed,
"Price 75¢", and upon the individual wrappers of each cake "Price
25¢ ", and other grades are packed in boxes six cakes to a box, upon
which boxes are printed "Price $1.00"; that in the sale of its products in boxes and wrappers so marked, respondent comes in direct
competition with other manufacturers of soaps who do not market
their product in containers and wrappers upon which are printed
false, fictitious and misleading price marks; that respondent by the
means aforesaid, aids, abets and assists its customers in using unfair
methods of competition against others similarly engaged, but who
do not sell soaps in containers marked with such false, fictitious and
misleading price marks.
PAR. 4. That respondent further in the course of its business;
markets its products in containers upon which are printed what purports to be the name of the manufacturer, but respondent instead of
using its own name and place of business, uses various fanciful names
of concerns that do not exist, with places of business designated as
being in cities and states other than the State of Indiana, thereby
misleading and deceiving the purchasing public and preventing the
public from discovering the true manufacturer of the products.
PAR 5. That by reason of the facts recited, the respondent has
been and is using an unfair method of competition in commerce,
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within the intent and meaning of Section 5 of an Act of Congress
entitled "An Act to create a Federal Trade Commission, to define its
powers and duties, and for other purposes," approved September
26, 1914.

REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress, approved September 26, 1914, the Federal Trade Commission issued and served a
complaint upon the respondent, the Union Soap Co., charging it with
the use of unfair methods of competition in commerce in violation of
the provisions of said Act.
The respondent having entered its appearance and filed its answer
herein, hearings were had and evidence was thereupon introduced
in support of the allegations of the complaint before George McCorkle,
an examiner of the Federal Trade Commission, theretofore duly
appointed.
And thereupon this proceeding came on for final hearing, and the
Commission having duly considered the record, and being now fully
advised in the premises, makes this its findings as to the facts and
conclusion:
FINDINGS AS TO TilE FACTS.

PARAGRAPH 1. That respondent is a corporation organized and doing
business under the laws of the State of Indiana with its principal
office and place of business in the City of Indianapolis in said State
and engaged in the business of manufacturing soap and selling and
shipping same to purchasers residing in said State and in the various
other states of the United States, in competition with other persons,
firms, copartnerships and corporations similarly engaged.
. PAR. 2. That respondent in the course of its business as described
m Paragraph 1 hereof, for several years prior to June, 1921, manufactured and sold various brands of toilet soap designating them as
"Cucumber Cream," "Olive Cream Castile," "Almond Cream," and
''Hot Springs Mineral"; that at the date of the hearing in this case,
on January 25, 1922, respondent had abandoned the manufacture of
all brands of soap except 11 Cucumber Cream" and "Olive Cream
Castile"; that all of said brands contained the same mat€rial and
were of the same grade and quality, the ingredients being water 33
per c~~t, lye 25 per cent, filler 20 per cent, coconut oil 15 per cent
and silica. 7 per. cent; there is a slight variation as to the perfumes
an~ col.ormg matter used in the different brands. The said soap is
of infenor grade and quality and as appears from the above analysis,
contains nothing from the cucumber vegetable, nor does the 11 Olive
Cream Castile" contain any olive oil. The said brands of soap,
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together with some varieties of laundry soap, are sold exclusively to
peddlers. The fanciful brands made by respondent are packed in
boxes, three cakes to the box, each cake wrapped in an individual
wrapper upon which boxes and wrappers are printed what purports
to be certain proposed resale prices, but which in truth are not resale
prices but are fictitious, false, and misleading in that such prices are
greatly in excess of the prices at which respondent and its vendees
contemplated that said soap would be resold, and in fact is sold;
that the said soaps are sold to respondent's customers with full
knowledge on the part of respondent that the price marks on the said
boxes and wrappers have been, and are being, used as a means of
misleading and deceiving the purchasing public as to the grade and
quality of the said soap; that the said toilet soaps are sold by respondent at forty cents for twelve bars plus ten bars of laundry soap. The
boxes in which the said soap is packed have printed upon them in
conspicuous type the following:
One Fourth Dozen
Toilet
Bath
Shampooing
NEW YORK

Price 75 cents.
CUCUMBER
CREAM SOAP
U.S. SOAP CO.MPANY.

Cleansing
Purifying
Fragrant
LOS ANGELES.

PAR. 3. That respondent has an agent in Los Angeles and one in
New York City, but has no office or other place of business in said
cities, and no books or accounts of any kind are kept, and no business
is transacted, by respondent, under the name of "U. S. Soap Company," which name appears on the soap boxes above referred to.
PAR. 4. That there are other dealers in toilet soap who do not sell
their said products in containers marked with false and fictitious
pnces.
CONCLUSION.

That the practices of respondent as set forth in the foregoing report
are unfair methods of competition in interstate commerce in violation
of an act of Congress, approved September 26, 1914, entitled," An Act
to create a Federal Trade Commission to define its powers and duties,
and for other purposes.''
ORDER TO CEASE AND DESIST,

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of the respondent, and the testimony and evidence submitted, and the Commission
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having made its findings as to the facts and its conclusion that the
respondent has violated the provisions of an Act of Congress approved
September 26, 1914, entitled, uAn Act to create a Federal Trade
Commission, to define its powers and duties, and for other purposes,"
It is now ordered, That the respondent, the Union Soap Co., its
officers, directors, agents, and employees do cease and desist from
selling, offering for sale, or advertising for sale, in interstate commerce, toilet soap or other kinds of soap bearing upon the boxes or
~appers in which said soap is packed or wrapped, or upon the soap
1tself, or in any advertising or written matter in relation to said
soap:
(I) Any false, fictitious, or misleading statement or representation
as to the ingredients or price of said soap;
(2) Any statements or representations which falsely state or represent the name of the manufacturer to be other than the Union Soap
Co.;
(3) Any statements or representations which falsely state or represent the address or location of the respondent Union Soap Co.'s
office or place of business.
It is further ordered, That the respondent, within sixty (60) days
after the date of the service upon it of this order, shall file with the
Commission a report in writing setting forth in detail the manner
and form in which it has complied with the order of the Commission
hereinbefore set forth.
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FEDERAL TRADE COMMISSION

v.
HYGRADE KNITTING COMPANY, INC.
COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION 6
OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26 1 1914.
Docket 763-April 6, 1922.
SYLLABUS.

Where a corporation engaged in the manufacture and sale to retailers of high grade
sweaters, scarfs, and other knitted outer wear for women, under the style of
Hygrade Knitting Mills, carried on its business under the said name and advertised, labeled, featured and sold its products as "Hygrade, " under which
name they had come to be widely and favorably known to the trade and purchasing public as goods made by it; and thereafter a competitor adopted the
name llygrade Knitting Company, Inc., and featured the word "Ilygrade"
in its labels, stationery, etc.; with the result that customers and the public were
confused respecting the identity of the two concerns and their products, and said
competitor was thereby enabled to and did pass off its goods as and for those of
said corporation:
Held, That such simulation of corporate and trade names and marks, under the circumstances set forth, constituted unfair methods of competition.

COMPLAINT.
The Federal Trade Commission, having reason to believe from a
preliminary investigation made by it that the Hygrade Knitting
Company, Inc., hereinafter referred to as respondent, has been and
is using unfair methods of competition in interstate commerce in violation of the provisions of section 5 of an act of Congress, approved
September 26, 1914, entitled, "An Act to create a Federal Trade Commission, to define its powers and duties, and for other purposes," and
it appearing that a proceeding by it in respect thereof would be to
the interest of the public, issues this complaint, stating its charges in
that respect on information and belief as follows:
PARAGRAPH 1. That the respondent is a corporation organized on
May 6th, 1919, under the laws of the State of New York, with principal place of business at New York City in said State.
PAR. 2. That respondent is engaged in the business of selling
in wholesale quantities, knitted outward wearing apparel, principally sweaters and scarfs for ladies, and causes goods rold by it to
be transported to the purchasers thereof, from the State of New York
through and into other States of the United States, and carries on
such business in direct, active competition with other persons, partnerships and corporations similarly engaged.
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PAR. 3. That on December 12, 1916, there was organized under
the laws of the State of New Jersey the Hygrade Knitting Mills, a
corporation, which has since its organization been engaged in the
business of manufacturing and selling knitted outward wearing
apparel, principally sweaters and scarfs for ladies, and causes its
products to be transported to the purchasers thereof from the State
of New Jersey through and into other States o{ the United States,
and has carried on such business in direct, active competition with
other persons, partnerships and corporations similarly engaged; that
said Hygrade Knitting Mills has built up an extensive business in
the sale of its products, particularly in the eastern States of the
United States and the New England States.
PAn. 4. That the corporate name of the respondent so closely
resembles that of the Hygrade Knitting Mills, described in paragraph 3 hereof, that confusion in the trade as to goods sold by
respondent and the products of said Hygrade Knitting Mills has
resulted; that the adoption of the corporate name, Hygrade Knitting
Company, Inc., by respondent was calculated to and does mislead
~nd deceive the purchasing public, and purchasers have been thereby
mduced to purchase goods sold· by respondent under the mistaken
belief that they were the product of said Hygrade Knitting Mills;
that respondent, as a means of enabling or assisting it to pass off
g~ods sold by it as and for the product of said Hygrade Knitting
M1Us, has made use of letterheads, bill heads, invoices, and other
0 ~ce stationery which were printed in a style and size of type and
~1th such typographical arrangement with the word "Hygrade"
d1splayed in large type, as to closely resemble in general appearance
the stationery of said Hygrade Knitting Mills, and the letterheads of
respondent have printed thereon in addition to its name and address,
the. following: "Manufacturers of sweaters and fancy knit goods";
wJ:ile the printed matter on the letterheads of said Hygrade Knitting
Mllls has printed thereon in addition to its name and address the
following: "Manufacturers of knit goods of quality."
.PAn. 5. That since its organization the said Hygrade Knitting
Mills has marketed its product in boxes or containers upon which
were placed labels with the word "Hygrade" in the center in large
type and the words "The sweater of quality" at one end of such
label;. that respondent has marketed goods sold by it in boxes or
contamers upon which were placed labels also with the word
"Hy
· the center in large type and the words "Hygrade
. g.rad e ". 1n
Knittmg Company, Sweaters, Quality, Value, Satisfaction, Style"
at the ends of such labels; that the labels so used by respondent so
closely .res~mble the labels used by the Hygrade Knitting Mills, o.s
aforesaid, ln size, style of type, typographical arrangement of the
111213°-23-voL 4-27
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printed matter, and general appearance, as to cause confusion in the
trade; that the use by respondent of the labels as aforesaid, was cal~
culated to and does mislead and deceive the purchasing public and
purchasers are thereby deceived and induced to purchase goods sold
by respondent, under the mistaken belief that they are the goods of
the said Hygrade Knitting Mills.
PAR. 6. That by reason of the facts recited, the respondent is
using an unfair method of competition in commerce, within the intent
and meaning of section 5 of an act of Congress, entitled, "An act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes," approved September 26, 1914.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an act of Congress approved September 26, 1914, entitled, "An act to create a Federal Trade Com~
mission, to define its powers and duties, and for other purposes,"
the Federal Trade Commission issued and served a complaint upon
respondent, the Hygrade Knitting Company, Inc., charging it with
the use of unfair methods of competition in commerce in violation
of the provisions of said act.
The respondent having entered its appearance and filed its amended
answer herein, hearings were had and evidence was thereupon introduced in support of the allegations of the complaint, and on behalf of
the respondent before an examiner of the Federal Trade Commission, theretofore duly appointed.
And thereupon this proceeding came on for final hearing, and the
commission having duly considered the record, and being now fully
advised in the premises, makes this its findings as to the facts and
conclusion:
FINDINGS AS TO THE FACTS.

PARAGRAPH 1. The respondent, the Hygrade Knitting Company,
Inc., is a corporation organized on May 6, 1919, under the laws of the
State of New York with principal place of business at 1 East Twenty~
eighth Street, city of New York, State of New York.
PAn. 2. The respondent is engaged in the business of selling in
wholesale quantities knitted outerwear, principally sweaters and
scarfs for women, and causes goods sold by it to be transported from
the State of New York through and into other States of the United
States in interstate commerce and carries on such business in direct,
active competition with other persons, partnerships and corporations
similarly engaged.
PAR. 3. On or about December 12, 1916, there was organized under
the laws of the State of New Jersey the Hygrade Knitting Mills, a
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corporation with an authorized capital of $125,000, with its principal place of business and mill at 777 South Eighteenth Street,
Newark, N. J. This company manufactures knitted outerwear
exclusively for women, such as sweaters and scarfs. It sells only
the products produced in its own mill and manufactures only a
high grade of sweaters and scarfs and by reason of the excellent
quality and style of its products, has from the beginning of the year
1917 built up relatively an extensive business which in the year
1920 had reached a volume expressed in sales of $310,000. The
Hygrade Knitting Mills sells its products direct to the retailer without the intervention of jobber or wholesaler and causes the goods
manufactured and sold by it to be transported from its mill in
Newark, N.J., through and into other States of the United States in
interstate commerce and carries on its said business in direct, active
competition with other persons, firms and corporations similarly
engaged.
PAR. 4. In the course of and for the extension of its business, as
described in paragraph 3, the Hygrade Knitting Mills advertised its
products in the Sweater News, a magazine devoted to the sweater
trade with a large circulation among retailers throughout the United
States and in said advertisements featured the word "HYGRADE";
referred to its products as "IIYGRADE SHETLANDS, write for
samples and be convinced that HYGRADE means high grade in
every respect"; "A HYGRADE Shetland novelty"; "HYGRADE
-styles and coloring" (see Com. Ex. 28, 29, 30, 31, 32, 33).1 And in
order to further extend the knowledge of their products the Hygrade
Knitting :Mills obtained the services of one James H. Moffett as their
selling representative. Moffett was well known throughout the
United States among the retail purchasers of women's knitted outerwear, represented several mills, had maintained for years an office
and showrooms at 303 Fifth Avenue, New York City, and had an
established clientele for· the purchase of superior lines of knitted
products. :Moffett continued to advertise the products of the
Hygrade Knitting Mills in the Sweater News, traveled salesmen and
personally called upon retailers in many larger cities, and during the
t":"o and one-half years of his connection with the Hygrade Knitting
Mills caused their sweaters and scarfs to become extensively known
among retailers in all the larger cities from San Francisco to Maine.
On January 1, 1921, Moffett's services were discontinued and the
Ilygrade Knitting Mills opened up a showroom for its own exclusive
use at 347 Fifth Avenue, New York City, continued to advertise its
products in the Sweater News and traveled salesmen so that the
1
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sweaters and scarfs, the products of Hygrade Knitting Mills, became
known and understood, referred to and designated by retailers and
even by the ultimate purchasers as" Hygrade"; "Hygrade Sweaters";
"The Hygrade is what I want"; "Give me a Hygrade sweater." A
buyer of twelve years' experience testified "there was only one
Ilygrade to me and I thought there was only one Hygrade-that was
the Hygrade Knitting Mills. The affiX 'mills' or 'company' was
not valuable to me. We always termed them (referring to makes of
sweaters) as Mengart or Hygrade or Sterling."
PAR. 5. The respondent, Hygrade Knitting Company, began
business in 1919 approximately two and one-half years after the
Hygrade Knitting Mills. The respondent operates no mill or machinery, but puts out to contractors the women's outerwear, principally
sweaters and scarfs, which it sells. These articles so manufactured
are sold by the respondent to retailers and jobbers, !)5% of its sales
being to retailers and 5% to jobbers. The respondent travels
salesmen who call upon retailers throughout a large part of the
United States and advertises by circulars mailed direct to retailers
and in trade papers. The business of the respondent was approximately for 191!), $280,000; 1920, $400,000; halr"of 1!)21, $250,000.
PAR. 6. The respondent puts its sweaters up in boxes upon the
end of which boxes is a label, in the center of which appears in capital
letters the word "HYGRADE" with the center of the letters cut out
and superimposed thereon the words "Knit ted Novelties." To the
left of this center design, enclosed within a circle, is a shield supported
by lambs rampant, the shield bearing the words "Hygrade Knitting
Company, Inc., sweaters," and upon the right of said center design
a double circle with the words "QUALITY-VALUE-SATISFACTION-STYLE" (Com. Ex. 24). 1 This label later was somewhat
changed but the principal feature, the center design and the design
on the left, remained the same except for a change in color. (Com.
Ex. 25.) 1 The center design" IIYGRADE" with the words" Knitted
Novelties" superimposed was registered June 28, 1921, in the Patent
Office of the United States as a trade mark No. 14(320, application
for which was filed July 22, 1!)20 (Resp. Ex. 3). 1
The Hygrade Knitting Mills during the years Hll7 and 1918 put
its sweaters up in boxes to which was affixed a label having for its
center design the word "HYGRADE" in yellow capitals followed
by the words "the sweater of quality" in somewhat smaller capitals
in blue, the whole enclosed in a yellow border with blue facings and
upon the left a parallelogram with the words "Style-No. - Size"
and on the right in a similar design the word "Color" with a blank
1
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space thereunder (Com. Ex. 4). 1 This label was discontinued after
1918 and has not since been in use and was followed by a label
having for its center design the word "HYGRADE" in white letters
upon a brown or chocolate colored field and under said word "HYGRADE" an oblong white parallelogram, the whole being enclosed in
a blue border. To the right and left of this center design are irregular
shaped designs with blue borders. The left one contains the words
''Style-Size" and the right one "The sweater of quality" (Com.
Ex. 3).1 This label is now and has been in use since the year 1919.
The labels of the respondent are quite dissimilar in style of type,
design and typographical arrangement from the labels of the Hygrade
Knitting Mills, the only point of similarity being the use by each of
the word "HYGRADE."
The letter heads, billheads and stationery of the respondent is
likewise quite dissimilar in style and size of type, design and typographical arrangement to the stationery of its competitor, the only
point of similarity being the use by each of the word "IIYGRADE.''
. PAn. 7. The use of the word "Hygrade" by both respondent and
Its competitor caused confusion. Salesmen of the respondent were
confused by retailers with salesmen of the Hygrade Knitting Mills.
Orders were plaaed with the respondent, the Hygrade Knitting Company, when same were intended to be placed with the Hygrade
Knitting Mills. Mail intended for the one was delivered to the other.
Orders for sweaters were given by retailers to the respondent,
the Hygrade Knitting COmpany, under the mistaken belief that said
orders were being placed with the Hygrade Knitting Mills and upon
receipt of the sweaters the retailers, finding they did not come up in
style or quality to the goods of the Ilygrado Knitting Mills to which
they had been accustomed, returned the sweaters to the Hygrade
Knitting Mills, Newark, N. J., still under the mistaken belief that
th.e goods had been shipped to them by the said Hygrade Knitting
Mills when in truth and in fact the goods had been shipped by the
respondent.
On other occasions goods intended for the Hygrade Knitting Mills
for delivery at their storerooms in New York City, were addressed
"Hygrade KnittinO" Mills, 1 East Twenty-eighth Street, New York,
N· y"
., and were odelivered to and accepted by the respondent, the
Hyygrade Knitting Company, 1 East Twenty-eighth Street, New
ork City.
PAn. 8. The word "Hgyrade" is frequently found as the first word
of the c?rporate or trade name of business organizations. The telephone directory of the cities of Pittsburgh, St. Louis, Chicago, Philal
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delphia, Newark, Jersey City, Brooklyn, and New York show its use
in 83 instances. The field of activities covered by those using the
word are varied, ranging from Hygrade Art Company to Hygrade
Manure Company, but in only two instances is the word found in
association with the word "knitting," these being Hygrade Knitting
Company, 1 East Twenty-eighth Street, New York City, and Hygrade
Knitting Mills, Newark, N.J.
PAR. 9. The adoption by the respondent of the word "Hygrade"
as a part of its corporate name and the use of the said word "Hygrade" as a trade-mark or brand upon the packages containing its
goods and the use of said word "Ilygrade" upon its letter heads,
billheads and stationery, after said word "Hygrade" had acquired
a secondary meaning and come to be understood by the public as
designating the goods and business of a competitor, is deceptive and
tends to confuse and has confused and misled the public and has
caused the public to purchase the goods of the respondent under the
mistaken belief that they were and are the goods of a competitor
and tends to enable and has enabled the respondent to pass off its
goods as and for the goods of the Hygrade Knitting Mills, a competitor.
CONCLUSION.

That the practices of the respondent under the conditions and circumstances described in the foregoing findings are unfair methods of
competition in interstate commerce and are a violation of the provisions of section 5 of the act of Congress approved September 26,
1914, entitled "An Act to create a Federal Trade Commission, to
define its powers and duties, and for other purposes."
ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the amended answer
of respondent and the testimony and evidence submitted and the
Commission having made its findings as to the facts and its conclusion that respondent has violated the provisions of section 5 of
an act of Congress approved September 26, 1914, entitled, "An
Act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes,"
Now, therefore, it is ordered, That the respondent Hygrade Knitting Company, Inc., its officers, directors, agents and employees,
cease and desist from using the word "Hygrade" in its corporate
name or displayed upon its letter heads, stationery, circulars, advertising matter or in its trade-marks, trade names, labels or devices,
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in connection with the sale in interstate commerce of its sweaters
or scarfs or upon cartons or containers in which its sweaters or scarfs
are packed.
And it is further ordered, That the respondent shall file with the
Federal Trade Commission within ninety (90) days from the date of
this order its report in writing, stating the manner and form in which
this order has been conformed to and shall attach to said report two
. copies of all circulars, stationery, advertisements, trade names, trademarks, devices or labels distributed or displayed to the public by
respondent in connection with the sale of its products in interstate
conimerce subsequent to the date of this order.
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FEDERAL TRADE COMMISSION

v.
PAUL BALME, TRADING UNDER THE NAME AND STYLE
OF B. PAUL.
COMPLAINT IN TilE MATTER OF THE ALLEGED VIOLATION OF SECTION I!
OF AN A<Yr OF CONGRESS APPROVED SEPI'EMBER 26, 1914.

Docket 764-April 14, 1922.
SYLLABUS.

Where an individual engaged In the Importation, manufacture, and sale or a
henna hair dye, which had theretofore come to be well and favorably
known abroad under Its fanciful name of "L'Oreal-Benne" and was the
first preparation of its kind to be offered on the domestic market, advertised and sold said preparation as "L'Oreal" In containers bearing
the words, "La Plante Merveilleuse"; and thereafter a competitor,
(a) With the Intent of appropriating the reputation and good wlll of said
preparation advertised and sold his produet as "Henna D'Oreal," In containers likewise bearing the words, "La Plante Merveilleuse" and resembling the containers of the original preparation in color, shape and
size; with the result that confusion was thereby brought about and be
or his vendees we1·e enabled to puss off his product as and for the original; and
(b) With a capacity to deceive and mislead the purchasing public, advertised
hls product as "Henna D'Oreal-New French Dl&covery • • • " and
"THE ONLY HARMLESS COLORING IN THE WOULD"; notwithstandIng the fact that said product was compounded principally from a formula
found in technical books and in use In France for many years, and that
there were other equally harmless henna hair dyes :
Held, That such simulation of trade or b-rand names, and such false and misleading advertising, under the circumstances set forth, constituted unfair
methods of competition.

COMPLAINT.
The Federal Trade Commission, having reason to believe from a
preliminary investigation made by it that Paul Balme, trading under the name and style of B. Paul, hereinafter referred to as respondent, has been and is using unfair methods of competition in
violation of the provisions of Section 5 of an Act of Congress approved September 26, 1914, entitled "An Act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes," and it appearing that a proceeding by it in respect thereof
would be to the interest of the public, issues this complaint, stating
its charges in that respect on information and belief, as follows:
PARAGRAPH 1. That respondent carries on business in New York,
N. Y,, under the name and style of D. Paul and since June, 1915, has
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been engaged in manufacturing and selling a hair dye which he designates as "Henna D'Oreal ", and causes that product to be transported to the purchasers thereof, from the State of New York,
through and into other States of the United States, and carries on
such business in direct, active competition with other persons, partnerships and corporations similarly engaged.
PAR. 2. That in 1913 F. L. LeBeau, Inc., was made the sole distributor in the United States for a hair dye made in France, known
as "L'Oreal Henne", which product was purchased in France and
resold in the United States by said F. L. LeBeau, Inc., until the year
1918, when on account of difficulties in importing that product due
to the then existing war, said F. L. Lebeau, Inc., obtained from the
manufacturer the formula for said "L'Oreal Henne", together with
the exclusive right to manufacture that product in the United States,
which product has, since 1918, been manufactured and sold in the
United States by said F. L. LeBeau, Inc., which company had built
up an extensive trade in said "L'Oreal Henne" throughout the
several States of the United States, and had established an association in the minds of the buying public between said F. L. LeBeau,
Inc., as identified by the name of its said product or by the trade
insignia, and said product "L'Oreal Henne". That respondent in
the course of his business as described in Paragraph 1 hereof, has
marketed the product sold by him in packages which so closely resembled in shape, size, color, printed matter thereon and general
appearance, the packages in which "L'Oreal Henne" had been
marketed, that such similarity was calculated to and did deceive tlw
purchasing public under the ordinary conditions which prevailed
in the usual course of retail trade, and purchasers were induced by
said similarity of the packages to buy respondent's product upon
the mistalren belief that it was "L'Oreal Henne"· That the similarity in the name of respondent's prorluct, "Henna D'Oreal ", and
the name "L'Oreal Henne " was further calculated to and did deceive the purchasing public and the purchasers were thereby induced to purchase respondent's product under the mistaken belief
that it was "L'Oreal Henne"·
PAR. 3. That respondent further in the course of his said business,
h_as caused advertisements to be published in newspapers of general
Cl~culation throughout the United States, and has caused to be
pnnted circulars which were given general circulation by respondent
throughout the United States, which advertisements and circulars
contained numerous false and deceptive statements of and concernina
"Henna D'Oreal ",the product manufactured and sold by him; that
among such false and deceptive statements were statements to the
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effect that "Henna D'Oreal was a new French discovery and provides the only harmless coloring in the world, whereas that product
was not a new discovery and was not manufactured in France and
was not superior to and did not differ materially from numerous other
Henna hair dyes which had been on sale and in general use for a
long period of time; that such false and deceptive statements were
calculated to and did mislead and deceive the purchasing public, and
by means thereof the purchasing public have been induced to purchase "Henna D'Oreal" in preference to similar competing products, upon the mistaken belief that "Henna D'Oreal" was a new
French discovery and was the only harmless hair dye on the market.
PAR. 4. That by reason of the facts recited, the respondent is using
an unfair method of competition in commerce, within the intent and
meaning of Section 5 of an Act of Congress, entitled, "An Act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes," approved September 26, 1914.
REPORT, FINDINGS AS TO TilE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress, approved September 26, 1914, entitled "An Act to create a Federal Trade Commission, to define its powers and duties, and for other purposes", the
Federal Trade Commission issued and served a complaint upon the
respondent, Paul Balme, trading under the name and style of B.
Paul, charging him with the use of unfair methods of competition
in violation of the provisions of said Act.
The respondent, Paul Balme, trading under the name and style
of B. Paul, having filed his answer, hearings were had and evidence
was introduced in support of the complaint and on behalf of the
respondent before Edward 1\I. Averill, a Trial Examiner of the
Federal Trade Commission theretofore duly appointed, at which
hearings the respondent appeared in person and by counsel.
And thereupon this cause came on for a final hearing upon the
complaint and the answer thereto, the report of the Trial Examiner
and the exceptions thereto, and was argued by counsel, and the Commission having duly considered the record and being now fully
advised in the premises, makes this its findings as to the facts and
conclusion.
FINDINGS AS TO THE FACTS.

P ARAGRAPII 1. The respondent, Paul Balme, trading under the
name and style of B. Paul, with principal place of business at 34
·west Thirty-seventh Street, New York, State of New York, has
since June, 1915, engaged in the manufacture and sale of a henna
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hair dye designated by him "Henna D'Oreal ", which said product
is sold and shipped by the respondent from New York through and
into other states of the United States in interstate commerce; and
carries on such business in direct, active competition with other persons, partnerships and corporations similarly engaged.
PAR. 2. In the year 1913, one F. L. Lebcaux, trading as F. L.
Lebeaux, Inc., with principal place of business in the City of New
York, State of New York, entered into a contract with Messrs.
Schueller and Spery, the proprietors of the Societe Francaise de
L'Oreal of Paris, France, by the terms of which contract F. L. Lebeaux became the sole distributor in the United States of a henna hair
dye made in France under a formula owned by the Societe Francaise
de L'Oreal. This hair dye was styled and labeled" L'Oreal-Henne" ,.
and was put up in tin boxes of a light blue color with lettering in a
darker shade of blue, all the wording upon the containers being in the
l~'rench language except on the band which seals the box and upon
that appear a few words in the English language.
PAR. 3. From 1913 up to 1918 this dye was imported from France
to the United States, but in the year 1918, owing to the exigencies of
the war, F. L. Lebeaux obtained from the French owners the right to
manufacture the dye in the United States under the French formula,
and since 1918 Lebeaux has ceased importing, and manufactures the
henna hair dye in New York City. The hair dye was first imported
and later manufactured in the United States and is sold by F. L.
Lebeaux, Inc. to jobbers and wholesalers throughout the various states
of the United States. During the years 1913 and 1914, Lebeaux advertised this hair dye in the American Hair Dresser, a magazine devoted to the hair dressers' trade having a circulation during those
years of from 2300 to 2500, the magazine being distributed among
hair dressers and beauty parlor proprietors throughout the United
States. In the June and July issues of 1913, the dye was advertised
as " Oreal-Henne," in subsequent issues as " L'Oreal," the word
"Henne" not being used in conjunction therewith. In 1914, Lebeaux
ceased to advertise in this magazine but in September, 1915, resumed
advertising but at no time was there any extensive advertising
campaign carried on and very little effort appears to have been
made to extend the trade or popularize the product "L'Oreal."
~ AR. 4. The henna hair dye " L'Oreal " is sold in New York City,
Philadelphia, 'Vashington, Pawtucket, R. I., Summit, N. J., Pittsburgh, Pa., Cleveland, Ohio, Chicago, Ill. and San Francisco, Calif.
The extent and growth of the business is shown by the amounts imported, stated in terms of dollars (approximately);

414

FEDERAL TRADE COMMISSION DECISIONS.

Findings.

4 F. T. C.

1913-----------------------------~---------------------- $400
1914---------------------------------------------------600
1915 ____________________________________________________ 1,500

1916---------------------------------------------------- 2,000
1917---------------------------------------------------- 2,500
1918---------------------------------------------------- 1,500
but Lcbeaux commenced manufacturing in 1918 and the product put
on the market was in excess of the figure shown above for 1918, and in
1919 there was manufactured in the United States by Lebeaux ap.
proximately $6,000 worth of the product and in 1920 approximately
$10,000.
PAR. 5. Henna is an oriental plant from the leaves of which for
centuries a dye has been obtained. "L'Oreal" is a coined word from
which by a rather tortuous process an English equivalent "the beautiful" may be. extracted. The Societe Francaise de L'Oreal of Paris
had for some seventeen or twenty years prior to 1913 been manufacturing and selling a preparation made from the henna plant
which they styled "L'Oreal-Benne," and described the same as a
marvelous plant and natural re-coloration for the hair, and the said
dye had acquired a reputation in continental Europe and England,
but no prepared henna dye for live human hair had been on the
markets of the United States prior to 1913 and" L'Oreal-Henne" was
the first of such preparations on the American market. Other henna
preparations followed among them being "Gloria," afterwards
changed to "Henalfa," "L'Aureole-Henne," "Libyan-Henne,"
"Jeans Onentale" and" Henna D'Oreal."
PAR. 6. In the year 1915, the respondent, Paul Balme, trading as
B. Paul, began to manufacture and sell and has continued to manufacture and sell in interstate commerce throughout the United States
a henna hair dye to which he gave the name "Henna D'Oreal,"
which was put up in boxes similar in color, shape and size to the
container in which the preparation "L'Oreal-Henne" was put out
(Com. Ex. 8 and 1).1 The designs and the wording upon the boxes
are in some respects similar though in other respects quite dissimilar.
The wording upon the respondent's container is almost entirely in
the English language, only a few French words being used, and
among the French words so retained by the respondent upon his
container are the words" La Plante Merveilleuse" which phrase also
appears upon the container in which "L'Oreal" is packed. The
wording upon the container for "L'Oreal " is in the French language,
with only a few English words. The designs or figures upon the .
respective containers are distinctly different but the wo'rd OREAL
is identical. It is an arbitrary word designating the product and the
• Not printed.
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prefixing of "D" does not clearly and distinctly differentiate the
respondent's product, "D'Oreal," from the product "L'Oreal."
There is also a distinct similarity in sound and on the whole the
name "D'Oreal," together with the size, color, and general appearance of the package in which it is offered for sale produces confusion
and enables the respondent or his vendees to pass off upon the public
the respondent's product, "D'Oreal" for goods of [the] French
preparation, " L'Oreal," and the similarity in name, size, color and
general appearance of the containers is such as is likely to deceive or
mislead ultimate or ordinary purchasers.
PAR. 7. The French preparation, "L'Oreal" was the original.
The respondent was aware of such preparation being upon the market both in Europe and in the United States and intentionally
adopted the similar name, "D'Oreal," and put his preparation upon
the market in containers similar in appearance to that of the French
preparation for the purpose and with the intent to appropriate to
his own use and advantage the reputation and good will acquired by
the said French preparation, "L'Oreal."
PAR. 8. The respondent, B. Paul, has extensively advertised his
IJreparation, "D'Oreal", and from 1915 to 1921, inclusive, expended
between $50,000 and $60,000 in advertising, and in the course of said
advertising the respondent inserted or caused to be inserted in various magazines and newspapers throughout the United States adve.rtisements containing the following expressions :
Henna D'Oreal-New French Discovery-all shades from black to blonde.
Composed of pulverized henna and herbs provides the most natural coloring in
the world. (Com. Ex. 19.)

Other advertising matter speaks of the preparation as:
llenna D'Oreal-New French Preparation.

(Com. Ex. 9, Resp. Ex 6.)

1

There also appears upon the container in which respondent's
product is offered for sale the following:
Henna D'Oreal a new non-chemical French preparation composed of pulverized henna and herbs which will color gray, faded or bleached hair to its
original or any desired shade. THE ONLY HARMLESS COLORING IN THE
WORLD. (Com. Ex. 8.) 1
PAR. 9. The statement m the advertisement of the respondent
"New French Discovery," is untrue, the hair dye of the respondent
not being a new discovery but one compounded principally from a
formula found in technical books, which formula had been in use
in France for many years, and such statement was calculated to
deceive and mislead the purchasing publjc. The statement used by

• NGt printed.
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the respondent in his advertisement as applicable to his hair dye
" The only harmless coloring in the world " was likewise untrue, the
evidence showing that there were other henna hair dyes equally as
harmless as that of the respondent and such statement was calculated to deceive and mislead the purchasing public.
<JONCLUSION.

That the practice of the respondents as described in the foregoing
findings as to the facts are unfair methods of competition in interstate commerce, and are a violation of the provisions of Section 5
of the Act of Congress, approved September 26, 1914, entitled "An
Act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes."
ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of the
respondent, the testimony and the eviaence, the trial examiner's
report upon the facts and the exceptions thereto, and the Commission
having made its findings as to the facts and its conclusion that the
respondent has violated the provisions of Section 5 of an Act of
Congress approved September 26, 1914, entitled "An Act to create
a Federal Trade Commission, to define its powers and duties, and
for other purposes,"
Now, therefore, it is ordered, That the respondent, Paul Dalme,
trading under the name and style of D. Paul, his agents, servants
and employees cease and desist:
1. From using the coined word " Oreal " either standing alone or
in connection with any prefix thereto as a trade name or descriptive
name for a henna hair dye when sold and distributed in interstate
commerce.
2. From placing the coined word " Oreal" either standing alone
or otherwise, or at all, upon the containers in which the henna hair
dye sold and distributed by the respondent is marketed in interstate
commerce.
3. From using the coined word " Oreal " either standing alone or
otherwise, or at all, in any circular, newspaper, magazine or other
means of advertising henna hair dye sold and distributed by the
respondent in interstate commerce.
4. From using on the container in which the henna hair dye is
sold or distributed in interstate commerce the French words "La
Plante :Merveilleuse" or in any labels or in any circular, newspaper,

j
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magazine or other medium of advertising henna hair dye in such a
way as to confuse respondent's product with any competing product.
5. From putting up the henna hair dye sold and distributed in
interstate commerce by the respondent in any container so similar
in color and general appearance of lettering or device with that of
a competitor as to confuse and mislead the public into believing that
the henna hair dye of the respondent is one and the same as that of
its competitor.
6. From using either on the label o£ the container in which the
henna hair dye is packed, or in advertising in newspapers, circulars,
pamphlets, placards or any other advertising medium any false or
deceptive words or phrases such as "New French Discovery" or
"The only harmless coloring in the world," or any phrase or phrases
of similar import when applied to the henna hair dye of said re·
spondent when sold or distributed in interstate commerce.
And it is further ordered, that the respondent shall file with the
Federal Trade Commission within ninety (90) days from the date
of this order, its report in writing stating the manner and form in
which this order has been conformed to, and shall attach to such
report two copies of all circulars, stationery, advertisements, trade
names, devices or labels distributed and displayed to the public by
respondent in connection with the sale of its product in interstate
commerce subsequent to the date of this order and the respondent
shall also file with the Federal Trade Commission within ninety
(90) days from the date of this order, two samples of the containers
in which respondent packs the henna hair dye which the said respondent sells or distributes in interstate commerce.
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FEDERAL TRADE COMMISSION
C. H. KORB AND ,V, M. DWYER, TRADING AND DOING
BUSINESS UNDER THE FIRM NAME AND STYLE OF
KORB & DWYER.
COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION ri
OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914,

Docket 725-M:ay 8, 1922.
SYLLABUS.

Where a firm and an individual, engaged in the business of buying, overhauling, and selling second-band adding machines of various makes; for the
purpose of misleading and deceiving the public, advertised " SEVERAL
HUNDRED THOROUGHLY REBUILT DALTON ADDING AND LISTING MACHINES AVAILABLE AT HALl~ AMElliCA'S LIST PRICES.
CABLE OR WRITE FOR PRICES "' "' • KORB & DWYER, REBUILT
TY,PEWRITERS AND ADDING MACIIINES, 31 Walker St., New York
City, U. S. A.," notwithstanding the fact that they were never In possession of any appreciable number of such rebuilt machines in the common
acceptation of the term, nor in a position to supply them:
Held, That such false and misleading advertising, under the circumstances set
forth, constituted an unfair method of competition.

AMENDED COMPLAINT.
The Federal Trade Commission, having reason to believe from a.
preliminary investigation made by it that C. H. Korb and ,V, .M.
Dwyer, a partnership doing business under the firm name and style
of Korb & Dwyer, located at 31 ·walker Street, New York City,
hereinafter referred to as respondents, have been and are using unfair methods of competition in interstate commerce in violation of
the provisions of Section 5 of an Act of Congress approved September 26, 1914, entitled, "An Act to create a Federal Trade Commission,
to define its powers and duties, and for other purposes," and it appearing that a proceeding by it in respect thereof would be to the
interest of the public, issues this amended complaint stating its
charges in that respect on information and belief as follows:
PARAGRAPH 1. That the respondents, C. II. Korb and ,V, :M.
Dwyer, are now and were at all times hereinafter mentioned, a
partnership organizeu, existing and doing business in the State of
New York under the firm name and style of Korb & Dwyer, having
their principal place of business located at 31 'Valker Street, New
York City.
PAR. 2. That the respondents now and for more than two years
last past have been engaged in the business of buying and selling
second-hand adding machines, which machines have been overhauled,
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but not rebuilt, among the several States of the United States, the
Territories thereof and the District of Columbia, in competition with
other persons, firms, copartnerships and corporations similarly en- gaged.
PAn. 3. That during the year last past the respondents advertised
and caused to be inserted in a magazine in general circulation among
the trade, called "Office Appliances," an advertisement in a·nd by
which they offered for sale several hundred thoroughly rebuilt, first
class Dalton Adding and Listing machines. This advertisement appeared in the publication named at least three times.
PAn. 4. That the advertisements so appearing and which the said
respondents caused to be published and circulated were untrue in that
the respondents did not have in their possession or otherwise for sale
any rebuilt Dalton Adding machines and did not have any arrangements made by which they would be able to procure any such machines. Respondents did not have on hand but a small number of
machines at the time the advertisements so appe:tred and did not
have and could not procure several hundred such machines as advertised. The only machines which the respondents had on hand at the
time the advertisements so appeared were overhauled but not rebuilt
Dalton Adding Machines.
PAn. 5. That the machines which respondents had on hand and
which they were undertaking to sell by the aid of the advertisement
before referred to were not rebuilt Dalton Machines in that they had
not .been taken down and worn and defective parts replaced by new
parts, which is necessary to be done in order that a machine be properly termed as understood by the trade, a rebuilt machine. That
respondents knew at the time that they caused said advertisement to
be. published and circulated that they did not have on hand and
could not procure the number or character of machines so advertised
and that the advertisement inserted and published was known by
them to be false at the time of its publication and circulation.
PAn. 6. That by reason of the facts set out in the foregoing paragraphs of this amended complaint, the respondents have been guilty
0 ~ ~nfair methods of competition in commerce as defined and prohibited by Section 5 of an Act of Congress approved September 26,
1914, entitled, "An Act to create a Federal Trade Commission to
define its powers and duties, and for other purposes."
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.

P~rsuant to the provisions of an Act of Congress approved Septem er 26, 1914, the Federal Trade Commission issued and served
a complaint upon the respondents, C. H. Korb and ·w. .M. Dwyer,
lll213°~3--voL4----28
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trading as Korb & Dwyer, charging them with unfair methods of
competition in commerce in violation of the provisions of said Act.
The respondents having entered their appearance in person and
filed their answer herein, and formal hearings having been had
before an examiner of the Commission, and testimony having been
introduced in support of the allegations of the complaint and notestimony having been offered by the respondents, and the Commission
having duly considered the record, and it being fully advised in the
premises, makes this its findings as to the facts and conclusion:
FINDINGS AS TO THE FACTS,

PARAGRAPH 1. That respondents, C. II. Korb.and "\V. :M. Dwyer
are and were at all times hereinafter mentioned, a partnership,
organized, existing and doing business under the firm name and
style of Korb & Dwyer in the State of New York, and having their
office and principal place of business at 28 Walker Street, New York
City; that on or about May, 1920, the said firm was dissolved and
C. H. Korb succeeded to the said firm business and now conducts the
same under his own name.
pAR. 2. That c. II. Korb and
M. D\vyer, partners aforesaid,
and C. H. Korb, individually, now and for more than two years last
past have been engaged in the business of buying, overhauling, selling and shipping secondhand adding machines of various makes to
purchasers in the various States of the United States and the District of Columbia in competition with other persons, firms, copartnerships and corporations similarly engaged.
PAR. 3. That the said respondents during the year 1920, advertised and caused to be inserted in a newspaper or magazine called
"Office Appliances" issuing monthly and circulating throughout
the various States of the United States, in fact" all over the world."
the following advertisement:

·w.

"SEVERAL HUNDRED THOROUGHLY REBIDLT DALTON ADDING AND LISTING MACHINES AVAILABLE
AT HALF AMERICA'S LIST PRICES. CABLE OR
WRITE FOR PRICES."
[Here follows a picture of adding machine.]
"KORB & DWYER
REBUILT TYPEWRITERS AND ADDING MACHINES,
31 'Valker Street, New York City,
U.S. A.''

PAR. 4. That the respondents had not at the time the said advertisement appeared in said magazine nor had they at any other time
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had in their possession, for sale or otherwise, one hundrea or two
hundred or as many as a dozen rebuilt Dalton Adding Machines and
no arrangement had been made or contract entered into whereby the
said Korb & Dwyer or either of them individually, could or were to
receive for sale rebuilt Dalton Adding Machines as advertised; that
while the respondents were equipped with facilities to overhaul
Dalton and other adding machines they were not equipped and did
not have the facilities to rebuild Dalton Adding Machines; that the
respondents could not obtain the new parts necessary to rebuild said
machines nor the skilled labor required; that the word "rebuilt"
as applied to secondhand adding machines has a well-known meaning, especially to the adding machine and typewriter trade, so that
an adding machine may properly be said to be a rebuilt machine
when after several years' use it is stripped down to its base and then
built up, replacing parts that have been worn by new parts, and
building into the machine at the same time any refinement and improvements made since it was manufactured.
PAR. 5. That it is a policy maintained by all of the large manufacturers of adding machines as the Burroughs, "\Vales, Dalton and
Monroe to refuse to sell new parts for machines made by them to
anyone and hence the only manufacturer who can rebuild the Dalton machine or Burroughs machine or machines of the other large
manufacturers is the manufacturer of the particular adding machine to be rebuilt, and this fact is well known to the adding machine trade and especially to the dealers in secondhand adding
machines and the respondents knew this policy when they were advertising for sale several hundred rebuilt Dalton Adding Machines;
that the General Exchange Adding Machine Company, from whom
the said machines were expected to be purchased by respondents,
did not rebuild, and could not have rebuilt, the said Dalton Adding
Machines as said Company, while dealing in adding machines, overhauling and selling them, does not rebuild any adding machines
except the Burroughs Adding Maehine, which it manufactures.
PAR. 6. That respondents, for the purpose of misleading and
deceiving the purchasing public concerning the machines advertised
by them for sale "at h-alf American list prices," falsely advertised
that the said machines were " rebuilt Dalton Adding Machines"
and in furtherance of this deception respondents signed said advertisement in such a manner as to mislead the public into the belief
that the respondents are dealers in rebuilt Dalton Adding Machines
as well as other makes of adding machines.
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CONCLUSION.

That the acts of the respondents as set forth in the foregoing
finding as to the facts are unfair methods of competition in commerce and in violation of the Act of Congress approved September
26, 1914, entitled, "An Act To create a Federal Trade Commission,
to define its powers and duties, and for other purposes."
ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commission upon the pleadings and the testimony and evid~nce received by an examiner of the Commission, and the Commission having made its findings as to the facts and its conclusion that the respondents have violated the provisions of an Act of Congress approved September 26, 1914, entitled, "An Act to create a Federal
Trade Commission, to define its powers and duties, and for other purposes," which said report is hereby referred to and made a part hereof,
No-w, therefore, it is ordered, That the respondents C. H. Korb
and W. M. Dwyer, individually, or under the firm name of Korb
& Dwyer, and each of their agents, representatives and employees
<;case and desist from :
Directly or indirectly, selling, or offering for sale, or advertising
for sale in newspapers, magazines, circulars, or otherwise, in interstate commerce, overhauled Dalton Adding Machines, upon the representation that they are rebuilt adding machines.
Directly or indirectly representing through advertisements in
magazines, newspapers or otherwise in interstate commerce, that respondents are or either of them is engaged in buying, rebuilding and
selling Dalton Adding Machines, or buying, rebuilding and selling
adding machines of any other manufacturer of adding machines
which exclusively rebuilds machines of its own manufacture, unless
and until the facts truthfully warrant such representation.
It i8 further ordered, That the said respondents, C. H. Korb and
,V. M. Dwyer, shall within sixty (60) days from the date of service of this order, file with the Commission a report setting forth in
detail the manner and form in which it has complied with the order
of the Commission herein set forlh.
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FEDERAL TRADE COMMISSION

v.
LOUIS K. LIGGETT COMPANY.
COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SEai'ION
5 OF AN ACT OF CONGRESS APPROVED SEPTEliBER 26, 1914.

Docket 844-May 8, 1922.
SYLLABUS,

•

Where a corporation dealing in drugs and toilet articles, advertised as " Pyralin
Ivory ", combs composed of nitrated cellulose or "pyralin ", and displayed
the same in their windows with placards bearing the legend " Special.
Good Ivory Combs, 49¢ ", or "Excellent Pyralin Ivory Combs for 49¢ ":
with a capacity and tendency thereby to mislead and deceive the purchasing public as to the value or quality the1•eof, and to induce the purchase thereof In the mistaken belief that they were made of ivory:
Held, That such false and misleading advertising, and such misrepresentations,
under the circumstances set forth, constituted unfair methods of competi-

tion.

COMPLAINT.
The Federal Trade Commission, having reason to believe from a
preliminary investigat.ion made by it, that Louis K. Liggett Company, hereinafter referred to as respondent, has been and is using
unfair methods of competition in commerce in the District of
Columbia, in violation of the provisions of Section 5 ·of an Act of
Congress, approved September 26, 1914, entitled, "An Act to create
11 Federal Trade Commission, to define its powers and duties, and
for other purposes," and it appearing that a proceeding by it in
respect thereof would be to the interest of the public, issues this
complaint, stating its charges in that respect on information and
belief as follows:
PARAGRAPH 1. That the respondent is a corporation organized under the laws of the State of Massachusetts, with principal place of
business at New York, N.Y.
· PAn. 2. That respondent is engaged in the business of operating
retail stores in the District of Columbia and in cities located in various states of the United States, in which stores respondent sells at
retail to the purchasing and consuming public, drugs, medicines,
drug sundries, toilet articles and other commodities; that respondent carries on its said business in direct, active competition with
other persons, partnerships and corporations similarly engaged.
. PAR. 3.. That respondent in the course of its business as described
m Paragraph Two hereof, operated eight stores located in the Distri~t of Columbia, in which stores it has had on sale within the year
pl'lor to the issuance of this complaint, and prior thereto, combs
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and other articles made of nitrated cellulose, a compound known
commercially as pyralin, which combs were displayed in windows
of one of said stores with placards which contained false and misleading descriptive matter relating to and concerning said combs,
in that said placards contained the statement, "Special. Good
Ivory combs, 49¢"; that in other stores operated by respondent in
the District of Columbia, said combs were displayed in trays inside
the stores, with placards containing the statement "Excellent Pyralin
Ivory Combs, for 49 cents"; that respondent further in the course of
its said business has caused advertisements to be published in newspapers of general circulation, published in the District of Columbia,
which advertisements contained further false and misleading statements relating to and concerning combs and other articles made of
said compound known commercially as pyralin, sold by respondent
in its said stores in the District of Columbia, in which advertisements such articles were referred to and described as "pyralin
ivory"; that the combs and other articles so offered for sale and
sold by respondent are of a color resembling that of ivory, so that
respondent by use of the placards and advertisements as aforesaid,
was able to mislead and has misled and deceived the purchasing
public, and the public has been induced thereby to purchase such
articles upon the mistaken belief that they were made of ivory.
PAR. 4. That by reason of the facts recited, the respondent is
using an unfair method of competition in commerce, within the intent and meaning of Section 5 of an Act of Congress entitled, "An
Act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes," approved September 26, 1914.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress approved September 26, 1914, the Federal Trade Commission issued and served
a complaint upon the respondent, Louis K. Liggett Company, charging it with the use of unfair methods of competition in commerce,
in violation of the provisions of said Act.
Respondent having entered its appearance and filed its answer
herein, admitting that certain of the matters and things alleged in
said complaint were true in the manner and form therein set forth,
and having filed herein a stipulation as to facts, in which it is
stipulated and agreed by the respondent, that the Federal Trade
Commission may take such stipulation as to facts, as the facts of this
proceeding and in lieu of testimony, and proceed forthwith to make
its report stating its findings as to the facts and such order as it
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may deem proper to enter herein, without the introduction of testimony or the presentation of argument, and the Federal Trade Commission being fully advised in the premises, makes this its report,
stating its findings as to the facts and conclusion:
FINDINGS AS TO.THE FACTS.

PARAGRAPH 1. That the respondent, Louis K. Liggett Company,
is a corporation organized under the laws of the State of Massachusetts and is engaged in the business of operating retail stores in
the District of Columbia and in cities in the various States of the
United States, in which stores respondent sells and offers for sale
to the public, in due course of retail trade, various commodities,
among which are drug~ and toilet articles; that respondent carries
on its said business in direct, active competition with other dealers
in like commodities in the District of Columbia.
PAR. 2. That respondent in the course of its business as described
in Paragraph One hereof, sold and offered for sale in stores operated
by it in the District of Columbia, combs and other articles made of
nitrated cellulose, a compound sometimes known commercially as
" pyralin," and in one of its said stores, on J nne 30, 1921, and prior
thereto, such combs were displayed in windows with placards which
contained the following printed matter :
"Special. Good Ivory Combs, 49¢."
And in other stores so operated by respondent, such articles, on
August 10, 1921, and prior thereto, were displayed in trays inside the
stores, with placards containing the words and figures as follows :
" Excellent Pyralin Ivory Combs for 49¢ ; "
that on December 14, 1920, and on other dates prior to the issuance
of the complaint herein, as a means of bringing to the attention of
the purchasing public the articles so offered for sale and sold by it,
respondent caused certain advertisements to be published in newspapers of general circulation in the District of Columbia, and in
such advertisements said articles were described as" pyralin ivory;"
that the description of such articles in such placards and advertisem~nts as" ivory" or" pyralin ivory" had the capacity and tendency
to mislead and deceive the purchasing public by creating in the minds
of the public false or erroneous beliefs concerning the value or
quality of said articles, and in some instances to induce persons to
purchase said articles upon the mistaken belief that such articles
were made of ivory.
PAR. 8. That respondent at the time the preliminary investigation
was made, which resulted in the issuance of the complaint herein,
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had the attention of its store managers called to the misleading and
deceptive character of its advertisements and advertising matter,
and immediately thereafter respondent discontinued the use of such
descriptive matter or like descriptive matter in the advertisements
and advertising matter thereafter published or displayed by it.
PAR. 4. That on May 17, 1920; at a conference of representatives of
the manufacturers of, and dealers in, various basic materials sometimes known commercially as" celluloid," "pyralin," etc., and manufacturers of and dealers in various articles made from such basic
materials, which conference was called by the Federal Trade Commission to meet at its offices in Washington, D. C., a resolution was
passed which condemned the use, as applied to articles made from
said basic materials, of the following and similar terms: "French
ivory," "pyroxylin ivory," "tortoise shell," "ivory combs," "Florentine shell ivory," "pyralin ivory," "jade necklaces," "coral necklaces," "American ivory," etc.
OONCLUSION.

That the practices of the respondent, under the conditions and circumstances set out in the foregoing findings as to the facts, constituted an unfair method of competition in commerce in the District
of Columbia, and were in violation of the Act of Congress approved
September 26, 1914, t>ntitled "An Act to create a Federal Trade
Commission, to define its powers and duties, and for other purposes."
ORDER TO CEASE AND DESIST.

This proceeding ha.ving been heard by the Federal Trade Commission upon the complaint of the Commission, the answer thereto and
a stipulation as to the facts filed herein, and the Commission having
made its report in which it stated its findings as to the facts and its
conclusion that the respondent has violated the provisions of an Act
of Congress approved September 26, 1914, entitled "An Act to create
a Federal Trade Commission, to define its powers and duties, and
for other purposes,"
It is now ordered, That the respondent, the Louis K. Liggett Company, its agents, representatives, servants and employes, do cease
and desist from directly or indirectly:
Causing advertisements to be published in newspapers or making
use of placards, display cards or other forms of advertising matter,
as a means of bringing to the attention of the purchasing public,
commodities offered for sale or sold by it, in stores operated by it
in the District of Columbia, which advertisement or advertising
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matter describe as" pyralin ivory" or" ivory," articles so offered for
sale or sold by it, which articles are not in fact made or composed of
ivory.
It is further ordered, That the said respondent, Louis K. Liggett
Company, shall within sixty (60) days from the date of service of
this order, file with the Commission a report setting forth in detail
the manner and form in which it has complied with the order of the
Commission herein set forth.
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FEDERAL TRADE COMMISSION
v.
SOUTHERN HARD,VARE JOBBERS' ASSOCIATION ET AL.
COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION II OF
AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914.

Docket 603-May 9, 1922.
STU.ABUS.

Where an unincorporated association of jobbers and wholesale dealers in hard.
ware, Including a large majority of the dealers at wholesale in Its territory
(most of whom also sold at retail}, whose membership was restricted to
concerns purchasing, selllng, and distributing through so-called regular
channels of trade, and whose members refused to purchase from manufacturers selling to nonmembers; for the purpose of enjoining upon the trade
the methods approved by lt and of hindering the competition of others,
(a) Conducted a system of espionage for the discovery of sales to nonmembers;
(b) Informed manufacturers of Its disapproval of such sales;
(c) Made known its membership policy to hardware manufacturers who were
members of the National Association;
(d) Published in trade directories of general circulation among manufacturers
of hardware its membership as a list of "legitimate" jobbers;
(e) Furnished to the National Association of hardware manufacturers, whlch
deferred to it in the matter, Ilsts of those whom 1t considered entitled an(l
those not entitled, to purchase on regular jobbers' terms and conditions;
(f) Declined to admit to membership a corporation organized and designed to
act as a wholesale purchasing agency for a cooperative association of a
large number of retail dealers in hardware, formed for the purpose of
dealing directly with manufacturers and of thereby securing the benefits of
direct dealing and enabling them to compete successfully with catalogue and
mall-order houses and with such regular jobbers as also sold at retail;
(g) Informed a jobber member who was oft'ered the presidency of such purchasing agency that his own business would suffer if he accepted the same,
and that he would be expecte<l to resign from the association, with the
result that he declined the position ;
(h) Notified the manufacturers of hardware and their national association that
by reason Of the distributing policy of said agency and cooperative association, the services of jobbers would be partly eliminated, that neither or
them was a member of the jobbers' association, and that sales to either
would be regarded as unfriendly acts aft'ordlng a reason for their refusal to
make further purchases; and
H) Sought to secure the publlcatlon In trade journals of derogatory matter
intended to cause hardware manufacturers to refuse to sell to those whose
business methods were not approved, and especially to said concerns;
With the result that a large number of manufacturers refused to complete
orders of said concerns theretofore accepted by them, others either were
wlth difficulty Induced to fill them, or refused to have any dealings with said
concerns, notwithstanding their offer to purchase in car-load lots and otherwise cootorm to all tueir requirement~ with respect to sales to so-called
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regular jobbers, an attempt to secure supplies by purchasing through a jobber member on a cost and commission basis failed due to the manufacturers'
refusal to continue to supply the jobber for that purpose, said concerns and
their stockholders were compelled to purchase as retailers from their
competitors, the jobber members, upon the same terms and conditions given
by said members to their own retail customers, and competition in the
distribution and sale of hardware and allied commodities was thereby
unduly hindered ;
Held, That such acts and practices substantially as described, constituted unfair methods ol' competition.

COMPLAINT.
The Federal Trade Commission having reason to believe from a
preliminary investigation made by it that Southern Hardware Jobbers' Association, Beck & Gregg Hardware Co., Dinkins-Davidson
Hardware Co., Crumley-Sharp Hardware Co., King Hardware Co.,
George E. King and John Donnan, all of whom are hereinafter referred to as respondents, have been and are using unfair methods of
competition in interstate commerce in violation of the provisions of
Section 5 of an Act of Congress approved September 26, 1914, entitled "An Act to create a Federal Trade Commission, to define its
powers and duties, and for other purposes," and it appearing that a
proceeding by it in respect thereof would be to the interest of the
public, issues this complaint, stating its charges in that respect on
information and belief as follows:
PARAGRAPH 1. That the respondent, the Southern Hardware Jobbers' Association, is a voluntary association, the members of which,
about 350 in number, are persons, partnerships, and corporations engaged in the business of buying and selling hardware in wholesale
quantities throughout certain southern States of the United States;
that the respondents George E. King and John Donnan are president and secretary, respectively, of said respondent, the Southern
Hardware Jobbers' Association; that the respondent, King Hardware Co., a corporation, the Beck & Gregg Hardware Co., DinkinsDa vidson Hardware Co., Crumley-Sharp Hardware Co., partnerships, are members of the respondent, Southern Hardware Jobbers'
Association, and are engaged in the business of buying and selling
hardware in wholesale quantities in the city of Atlanta, State of
Georgia, and purchase hardware in the various States of the United
States and cause same to be transported therefrom to the State of
Georgia, where the products and commodities are resold by said
respondents to purchasers in the State of Georgia and other States
adjacent thereto, and said respondents cause said products and commodities to be transported when resold, from the State of Georgia.
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through and into other States of the United States. That the members of said Southern Hardware Jobbers' Association are so numerous that all of said members can not, without manifest inconvenience
and oppressive delay, be made respondents herein, but the members
which are made respondents herein are fairly representative of the
entire membership.
PAR. 2. That certain retail dealers in hardware in the State of
Georgia and States adjacent thereto, within the year last past, organized under the laws of the State of Delaware two corporations,
viz., the Merchants Cooperative Association and the American Purchasing Co., for the purpose of purchasing in wholesale quantities
through the instrumentality of said corporations all hardware and
supplies dealt in by such retail dealers. The stock of such corporation was to be subscribed by said retail dealers and the profits arising from the business of such corporations were to be distributed to
its stockholders as dividends. That at the outset said corporations
undertook to purchase supplies for their stockholders from the ·w.
A. Ray Hardware Co., of Pensacola, Fla., upon an arrangement made
with that company that it should have for the service thus performed
compensation aggregating 5 per cent of the cost price of all supplies
so procured.
PAR. 3. That the respondents have conspired and confederated together with themselves and with other persons and particularly
with other members of said respondent, the Southern Hardware
Jobbers Association, to prevent the said Merchants Cooperative Association and American Purchasing Co. from obtaining from manufacturers and other usual sources from which purchasers of hardware in wholesale quantities must obtain supplies, either directly or
through the assistance of the said W. A. Ray Hardware Co. and
said respondents have, by boycott and threats of boycott and other
unlawful means induced manufacturers and others to refuse to sell
their products to said Merchants Cooperative Association and the
American Purchasing Co., and such manufacturers and their brokers
were informed by respondents that if they sold their products to
said Merchants Cooperative Association and the American Purchasing Co. that the members of said Southern Hardware Jobbers'
As..sociation would not thereafter purchase any of the products of
such manufacturers, and by means thereof manufacturers of hardware generally were intimidated to the extent that they thereafter
refused to sell their products to said Merchants Cooperative Association and the American Purchasing Co. That the machinery of
said Southern Hardware Jobbers' Association was employed by its
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officers and members in bringing about and making effective the
boycott as herein set out.
.PAR. 4. That the use by each and all of said respondents, severally
and in their common interest, of the above-mentioned practices, is
an unfair method of competition in commerce within the meaning
of ~ection 5 of an Act of Congress entitled, "An Act to create a
Federal Trade Commission, to define its powers and duties, and for
other purposes," approved September 26, 1914.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress, approved September 26, 1914, the Federal Trade Commisssion issued and served a
complaint upon the respondents, Southern Hardware Jobbers' Association, Beck & Gregg Hardware Co., The Dinkins-Davidson Hardware Co., Crumley-Sharp Hardware Co., King Hardware Co.,
George E. King, and John Donnan, charging them with the use of
unfair methods of competition in commerce, in violation of the
provisions of said Act.
The respondents having entered their appearance by their respective attorneys, and filed their answers herein, hearings were had
and evidence was thereupon introduced in support of the allegations
of said complaint and on behalf of the respondents before an examiner of the Federal Trade Commission, theretofore duly appointed.
And thereupon this proceeding came on for final hearing, and the
Commisssion, having heard argument of counsel and duly considered
the record, and being now fully advised in the premises, makes this its
findings as to the facts and conclusion:
FINDINGS AS TO THE FACTS.
PARAGRAPH 1. That the respondent, the Southern Hardware Jobbers' Association, is now, and for more than two years last past
continuously has been, a voluntary, unincorporated association, with
its principal office and place of business located in the City of Richmond, State of Virginia; that the territory within which its members
sell and distribute their merchandise is that portion of the United
States bounded by the Potomac River on the north, the Rio Grande
on the south, the Atlantic Ocean on the east, and the "\Vestern
Boundary of Oklahoma on the west; that the members of the Respondent Association have over 1,100 salesmen traveling the hardware trade throughout the said territory; that the number of the
Association members is about 150; that the annual business of the
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members of this Association in said territory amounts fo between
three Imndred and five hundred million dollars; that the membership
of the said Association comprised, at the time of the issuance and
filing of the complaint herein, and now comprises, about 90 per cent
of all those doing a jobbing or a wholesale business in hardware in
said territory; and that each and all of these members are engaged
in distributing and selling, at wholesale, hardware and its allied
commodities in interstate commerce in said territory to retail dealers
in hardware and said commodities, in direct competition with other
persons, firms and corporations similarly engaged in said territory.
PAR. 2. That about 90 per cent of the members of the said Southern
Hardware Jobbers' Association were at all times mentioned in the
complaint, and now are, engaged in the sale of hardware at retail
as well as at wholesale; that these members of the said Association
which do a retail business as well as a wholesale busi.nes were also,
at all of the said times, so far as their retail business was concerned,
competitors of all exclusively retail dealers in hardware in said
territory, including their own customers.
PAR. 3. That the size and importance of some of the representative
members of the Southern Hardware Jobbers' Association are shown
by the following facts :
The Beck & Gregg Hardware Co. in their fiscal year of 1918-19 did
a $3,600,000 business; in the fiscal year of 1919 to 1920 it did between
$4,000,000 and $5,000,000. It also does a large retail business. The
Geo. E. King Hardware Co. during its fiscal year 1918 to 1919 did a
business of $2,225,000 and during its fiscal year 1919--20 a business of
$3,000,000. It has six large retail stores. The amount of business
done annually by the Odell Hard ware Co., another member of said
Southern Hardware Jobbers' Association, amounted during its fiscal
year of 1918-19 to $2,250,000, during its fiscal year of 1919--20 to
$2,500,000, and during the first half of the fiscal year of 1920-21 to
about $1,000,000.
PAR. 4. That the members of the said Southern Hardware Jobbers'
Association were, at the time of the issuance and filing of the complaint herein, so numerous that all of the said members of said Association could not, at that time, without manifest inconvenience
and oppressive delay, be made parties respondent therein, but respondents, the Reck & Gregg Hardware Co., the Dinkins-Davidson
Hardware Co., The Crumley-Sharp Hardware Co. and The King
Hardware Co., were, at said time, and ev~r since have been, each and
all of them, fairly representative of the entire membership of s:iid
Association; that all of these companies are corporations and members of the respondent, The Southern Hardware Jobbers' Associa-
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tion, and are now and were, and each and all of the members of the
said association are now and were, at all the times mentioned in the
complaint and prior to the filing thereof, engaged in buying and selling hardware in interstate commerce in wholesale quantities in the
City of Atlanta, State of Georgia, and throughout adjoining States
and the said respondents in the course of their business purchase
goods, wares, and merchandise in the various States of the United
States and transport the same to their respective places of business
in the City of Atlanta, State of Georgia, where they are resold at
wholesale, and at times at retail and shipped throughout said State
and into States adjacent thereto; and that there is continuously, and
has been at all times mentioned in the complaint herein, a constant
current of trade and commerce in the goods and commodities so
purchased by the respondents throughout the States and Territories
of the United States.
PAR. 5. That the by-laws of the Southern Hardware Jobbers' Association provide in Article 3 on membership that:
SECTION 1. The members of the Association shall be composed of wholesale
hardware firms and doing business In the Southern States.
SEc. 2. Any firm or corporation, located in a recognized jobbing center,
whose business Is the selling of hardware at wholesale, exclusive of machinery,
implements, and mlll supplies, and whose sales to met·chants shall not be less
than 75 per cent of their gross sales of $250,000 per annum, and who have not
less than three salesmen constantly on the road, and whose capital, or capital
nnd surplus, is not less than $75,000, upon application to the Secretary in
writing, and a four-fifths vote of the Executive Committee, may become· a member of this Association upon subscribing to the Constitution and By-Laws and
payment of $25 membership fee In advance, and agreeing to pay annual dues
of $75 within 30 days after each annual meeting.

The membership of the said Association is further restricted to
those wholesalers whose policy it is to distribute their goods and
merchandise through the so-called regular channels of trade, that
is, from manufacturer to jobber, from jobber to retailer, and from
retailer to consumer.
PAR. 6. That the purpose and intent of the respondent Association
and of its members is to dominate the wholesale and jobbing trade
in hardware and allied commodities in the Southern States and to
enjoin upon such trade the methods which respondent association
and its members approve and to hinder the competition in such trade
arising from the operations of those who hold divergent views as to
business methods; that the members of respondent Association refuse
to purchase from manufacturers who sell to customers who are not
members of respondent Association and that attitude is made known
by them to all manufacturers selling hardware and allied commodi-
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ties into said territory; that for the accomplishment of its purpose
in maintaining in said territory the business methods approved by it,
respondent Association conducts a system of espionage upon the
business of the wholesale and jobbing trade in said territory, both
as to its members and nonmembers; that in many instances members
of the respondent Association and the respondent Association
through its officers have communicated to manufacturers found to
be selling to nonmember customers that such transactions were
known to the respondent Association and its members and disapproved by them, the imputation being that such manufacturers must
choose between sales to members of respondent association and sales
to nonmembers.
PAn. 7. The respondent, George E. King, was the President, and
John Donnan was the secretary-treasurer of the respondent, the
Southern Hardware Jobbers' Association, at all of the times mentioned in tho complaint. The powers of the Secretary at all these
times were great. In him, as secretary, were largely centered the
activities of the Association. In the line of his duties the secretary
attended its annual and its executive committee meetings, and many
of its district and local gatherings. He kept, however, meager minutes of the business transacted at these meetings, and any record of
the same was generally made after the meeting was over and was not
submitted to the association for its approval. The Secretary was at
all times active in protecting the interests of the members as they are
defined in the by-laws of the respondent association.
PAR. 8. It was at all times the duty of the secretary-treasurer of
tho said association to make up the lists of its members, to pass upon
the qualifications of applicants for membership therein, and if any
such applicant failed to meet the secretary's approval, to deny memLership to it without further consideration by the membership committee of the association, or to add to the list of members those that
in his estimation as secretary were so-called regular jobbers. It
was also his duty as said secretary to collect the dues of its members
and the other items of its income. These all amount to about $15,000
annually, and out of this he was paid by the association for his work
as its secretary and treasurer, a yearly salary. It was his further
duty as secretary to keep in close touch with the members and the
secretary of the American Hardware Manufacturers' Association and
to notify that secretary of any persons, firms, or corporations not
considered Ly him to be legitimate joLbers and ineligible to membership in his said Association, who sought to purchase hardware and
hardware supplies from members of the American Hardware Manufacturers' Association on the same terms and conditions as are gen-
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erally enjoyed by the members of the Southern Hardware Jobbers'
Association.
PAR. 9. That the lists mentioned above of the members of the respondent, the Southern Hardware Jobbers' Association, were at all
times, by the respondent, John Donnan, as secretary of and for the
respondent, the Southern Hardware Jobbers' Association, distributed to and among hardware producers and manufacturers, including
particularly the members of the American Hardware Manufacturers'
Association, to give the said manufacturers and producers of hardware the names of those persons, firms, and corporations who in the
estimation of the respondent, the Southern Hardware Jobbers' Association, its officers, directors and members, were justly entitled to
purchase hardware on the so-called legitimate jobbers' terms and
conditions from the said manufacturers and producers of hardware.
PAR. 10. That for the objects and purposes recited above such lists,
with the desire and consent of the said respondent, the Southern
Hardware Jobbers' Association, its officers, directors, and members,
were published in the Hardware Age Directory and also in the Hardware Jobbers' Directory; that these two hard ware directories circulate freely among, and are designed to give to manufacturers of
hardware and hardware supplies, and particularly to the members
of the American Hardware Manufacturers' Association, and are by
such manufacturers used to obtain the names of those jobbers who,
in the estimation of the Southern Hardware 'Jobbers' Association,
are justly entitled to purchase hardware and hardware supplies on
the same terms and conditions as are usually accorded by said manufacturers to the so-called legitimate jobbers.
PAR. 11. That there has been continuously, and for some years immediately prior to the issuance of the complaint herein, and there is
existing now in the United States, an association of hardware manufacturers known as the American Hardware Manufacturers' Association. That this association comprises about 530 to 540 members,
including the principal manufacturers of hardware in this country.
Representative members of this Association were the Kelly Axe Co.,
which dominated the axe business in the United States; the Continen~al Co. of Detroit, Mich., which controlled about 90 per cent of
the screen door and window trade in America; and the American
Fork and Hoe Co., the largest fork and hoe manufacturer in
the United States. As a rule the members of this Association in
deference to the expressed desires and wishes of the respondents and
members of the Southern Hardware Jobbers' Association practiced
the distribution of their fabricated articles from manufacturer to
jobber, and from jobber to retailer, and from retailer to consumer.
111213°-23-voL4--29
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In some few instances, and in exceptional cases, its members did sell
hardware direct to the retail trade, but never on the same terms and
conditions that it sold like goods and quantities to the so-called legitimate jobbers, including the members of the Southern Hardware
Jobbers' Association. In the case of all such sales direct to the retail trade the members of the American Hardware Manufacturers'
Association protected the jobber in his method of distribution by
charging the retail buyers price differentials. This practice insured
that the manufacturer charged the retailer just as much for the goods
as if the retailer bought them from the jobber. The same was true
in cases where the manufacturer sold his goods to a so-called irregular or illegitimate jobber. No objection was made by the regular
jobber to such occasional sales by manufacturers to the retailer or
illegitimate jobber provided the price differential was charged by
them. In the territory covered by the Southern Hardware Jobbers'
Association there were many consumers and retailers whose requirements were sufficiently large to ~ake it practicable and profitable
for manufacturers to sell direct to them, and on the same terms and
conditions as they sell to the members of the Southern Hardware
Jobbers' Association.
PAR. 12. That the members of this American Hardware Manufacturers' Association maintained at all times very close relations
with the members of the Southern Hardware Jobbers' Association.
The members of each met together at the annual, district, and local
meetings of the Southern Hardware Jobbers' Association: To illustrate, the executive committee of the Southern Hardware Jobbers'
Association met in January of each year together with the executive committee of the American Hardware Manufacturers' Association to discuss business conditions and to arrange for the annual
conventions of the Southern Hardware Jobbers' Association and
the American Hardware Manufacturers' Association at the same
time and place. In May of each year, these annual conventions
took place jointly in some principal city in the East or South, and
the members of the respective associations met together and discussed and considered mutual business interests. Furthermore the
territory of the Southern Hardware Jobbers' Association was divided up by the Association into eight so-called districts or zones.
Those members of the Association located in these zones were accustomed to hold district meetings therein from time to time. Members of the American Hardware Manufacturers' Association attended
these district meetings and took part in them: Thereat prices of
hardware commodities were discussed and arranged, especially when
the prices of m~il order ho~es, and others not observing the so-
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called regular and legitimate channels of distribution, came into
competition with the resale prices charged by the members of the
said Southern Hardware Jobbers' Association.
PAn. 13. That the open and avowed policy of the Southern Hardware Jobbers' Association of admitting to membership therein, no
person, firm, or corporation which did not observe the policy of
purchasing, selling and distributing commodities through the socalled regular channels of trade was made known to manufacturers
comprising the American Hardware Manufacturers' Association.
This Association, as stated above, included in its membership a large
majority of the hardware manufacturers of the United States selling and distributing commodities in the territory covered by the
Southern Hardware Jobbers' Association.
PAn. 14. That certain retailers of hardware to the number of
about 300 in the State of Georgia and in adjoining states organized
in July, 1919, under the laws of the State of Delaware, two corporations, one under the name of the American Purchasing Company,
and the other under the name of the Merchants Cooperative Association. The object of the Purchasing Company was to act as purchasing agent for the Merchants Cooperative Association and to
operate a regular wholesale house for the distribution of such merchandise as could not well be handled by direct shipment from
manufacturers. The objects of Merchants' Cooperative Association were to deal directly with the manufacturer and secure the
benefits of direct purchase on the same terms as any jobber or wholesaler, and by the saving resulting from this method enable the
usual hardware retailer to compete successfully with mail order and
catalog houses and with the retailing of hardware by the so-called
regular jobbers.
P.An. 15. That one of the said corporations, namely, the American
Purchasing Co., was organized and designed to meet the essential
requirements for membership in the Southern Hardware Jobbers'
Association, including the requirements set out in the Association's
by-laws; that after its organization the said American Purchasing
Co., through its officers, sought membership in the said Southern
Ha:uware Jobbers' Association by applying in the customary manner
to 1~S secretary, John Donnan, to its president, George E. King,
p~es1dent of the King Hardware Co., and to other members of the
said Association located in Atlanta, Ga., namely, the Dinkins-Davidson l!ardware Co., the Crumley-Sharp Hardware Co.;· that the
American ~urchasing Co. was informed that its selling policy did
not meet With the approval of nor the requirements for membership
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in the Southern Hardware Jobbers' Association, and that the company could not become a member thereof.
PAn. 16. That the American Purchasing Co. sometime after its
organization and after its first president resigned, offered the office
of president to ,V, A. Ray, o:fl the 'V. A. Ray Hard ware Co., of
Pensacola, Fla., a company which was at that time a member in
good standing of the Southern Hardware Jobbers' Association; that
the said ·w. A. Ray was fearful that if he accepted this office as
president of the said Purchasing Co. he would incur the displeasure
of his business associates and members of the Southern Hardware
Jobbers' Association and would jeopardize the business of his company, theW. A. Ray Hardware Co., and he thereupon, and before
making any acceptance of this office, went to Atlanta, Ga., to George
E. King, president of the Southern Hardware Jobbers' Association
and of the respondent, the King Hardware Co., and to other members
.of the said association located in Atlanta, Ga., to secure its assurance
that his acceptance of the office would be followed by no business
troubles, either to him, the Purchasing Co., nor to the ,V, A. Ray
Hardware Co.; that upon his arrival at Atlanta he stated his
mission to George E. King, as president of the Southern Hardware
Jobbers' Association, who informed him that he (King) alone could
not decide the matter and that he (King) would have to call a district meeting and let the members at that meeting, together with the
secretary of the Southern Hardware Jobbers' Association, decide the
matter; that thereupon George E. King called a district meeting and
invited the secretary of the Southern Hardware Jobbers' Association
to be present; that this meeting was accordingly held and ,V, A.
Ray was infonned by the said George E. King and the other
Atlanta jobbers at this district meeting that in case he assumed the
presidency of the said American Purchasing Co., which had been
offered to him and the acceptance of which he had under consideration, he would be expected to resign his membership in the Southern
Hardware Jobbers' Association. :Mr. Ray was further notified that
his hardware business in Pensacola, Fla., would suffer pecuniary loss
by reason of his activities in behalf of the said American Purchasing
Co.; that as a result of this conference at Atlanta, Mr. Ray notified
the American Purchasing Co. that he could not accept the presidency
of that company.
PAR. 17. That immediately upon the o.rganization of the American
Purchasing Co. and the Merchants' Cooperative Association, both
of them began to purchase goods from hardware and other manufacturers upon the terms and conditions usually accorded by such
manufacturers to the so-called regular jobbers. That soon after the
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American Purchasing Co. and the Merchants' Cooperative Association began to purchase hardware and hardware supplies from
manufacturers, and especially from those manufacturers who were
members of the American Hardware Manufacturers' Association,
on the same terms and conditions that were accorded by said manufacturers to the so-called regular jobbers, and especially to the members of the Southern Hardware Jobbers' Association, the president,
George E. King, as president, and the secretary, John Donnan, as
secretary, and other members of the said Southern Hardware Jobbers' Association, learned of such purchases and began to interfere
with and to prevent such purchases. They notified the American
Hardware Manufacturers' Association, its officers, and members, and
other manufacturers, of the character and purposes of the said
American Purchasing Co. and the Merchants' Cooperative Association. They declared to them that the purpose and the effect of
the competition of the two last-mentioned corporations would, by
reason of their policy of distribution, eliminate in part at least the
services of the jobber in hardware. They informed the said American Hardware Manufacturers' Association and its members and
other manufacturers of hardware that the said American Purchasing
Co. and the Merchants' Cooperative Association were neither of
them members of the Southern Hardware Jobbers' Association.
They notified the American Hardware Manufacturers' Association,
its officers and its members and other manufacturers that if any
manufacturers of hardware sold their goods to either the American
Purchasing Co. or the Merchants' Cooperative Association on the
same basis accorded by manufacturers of hardware to the so-called
regular jobber, especially to members of the Southern Hardware
Jobbers' Association, that the respondents and those members would
look upon such sales as acts unfriendly to the Southern Hardware
Jobbers' Association and its members and would afford a reason
for such members to refuse to deal any longer with such manufacturers. That the said notification to the American Hardware Manufacturers' Association and to other manufacturers of hardware
served as a warnin"
,..., to all manufacturers not to trade or deal with
th~ American Purchasing Co. or with the Merchants' Cooperative
Association on pain of losing the trade and patronage of the Southern Hardware Jobbers' Association members.
PAR. 18. That after and as a result of receiving the notification
aforesaid from the Southern Hardware Jobbers' Association and
members thereof, concerning the said American Purchasing Co. and
the Merchants Cooperative Association, a large number of hardware
manufacturers, members of the American Hardware Manufacturers'
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Association, refused to complete orders for hardware supplies which
many of them had theretofore accepted from these companies and
partially filled, and returned the same unfilled. As a further result
of said notification and threat of boycott, great difficulty was also
experienced by these companies in getting other manufacturers, members of the American Association, to complete their orders. As a
further result of said threat to boycott, other manufacturers, members of said Association, refused to deal with said American Purchasing Co. and the Merchants' Cooperative Association outright, notwithstanding said companies offered to purchase their supplies in
carload lots and otherwise to conform to all the requirements of the
said members of the American Hardware Manufacturers' Association with regard to purchases from them by the so-called regular
jobbers, members of said Jobbers' Association.
PAR, 19. That by reason of all these said notices and interferences
the American Purchasing Co. and the Merchants' Cooperative Association were n'o longer able to buy many of the goods they desired
and were compelled to resort to the ruse and deceptive device of
getting some regular jobber to purchase goods ostensibly for himself
but in reality for either the American Purchasing Co. or the Merchants' Cooperative Association or both. That arrangements were
then made by the American Purchasing Co.. with the said ,V, A. Ray
Hardware Co. by which the hardware company agreed to purchase
hardware and supplies for the Merchants' Cooperative Association,
and distribute the same to its stockholders, on a basis of 5 per cent
commission on the cost price of all hardware and supplies so purchased by the vV. A. Ray Hardware Co. That the said ,V, A. Ray
Hardware Co., under the purchasing arrangement made with the
American Purchasing Co., contracted for the purchase of large quantities of hardware and other supplies from manufacturers of the
same and particularly from members of the American Hardware
Manufacturers' Association and distributed the same to the Merchants' Cooperative Association and its stockholders. That all such
purchases and sales were made in the various States of the Union
and in direct competition with the respondents and members of the
Southern Hardware Jobbers' Association and with other persons,
firms, and corporations similarly engaged.
PAR. 20. That at first Mr. Ray and his company, the ,V, A. Ray
Hardware Co., were able to purchase and did purchase large quantities of goods for the American Purchasing Co. and the Merchants'
Cooperative Association from manufacturers of hardware and especially from members of the American Hardware Manufacturers'
Association. But that afterwards and by reason of said activities and
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. the said notices of the president and secretary as such of the Southern
Hardware Jobbers' Association and its members to manufacturers of
hardware and especially to the American Hardware Manufacturers'
Association and its members, the said manufacturers refused any
longer to supply tV. A. Ray and the tV. A. Ray Hardware Co. with
goods for the American Purchasing Co. and the Merchants' Cooperative Association.
PAn. 21. That the respondents, and the members of the Southern
Hardware Jobbers' Association, especially through its president,
George E. King, and its secretary, John Donnan, as such president
and secretary respectively, have endeavored to persuade publishers
of hardware trade journals to publish derogatory matters and things
which the members of the said association and its president and
secretary believe would have, and which they intended to have, the
effect of causing manufacturers of hardware to refuse to sell to those
intending purchasers whose business methods did not meet with
the approval of the respondents, and especially to sell to the American Purchasing Co., and the Merchants' Cooperative Association:
That one of these publications was "The Hardware Manufacturer,"
the official organ of, and a trade journal published by, and in the
interest of, the American Hardware Manufacturers' Association and
its members; that in answer to repeated requests from the respondent, John Donnan, as secretary of the said Southern Hardware Jobbers' Association, to the said American Hardware Mannfacturers' Association, and its secretary as such, to warn its members
against selling their fabricated articles to the American Purchasing
Co. and the Merchants' Cooperative Association, the said secretary of the American Hardware Manufacturers' Association, as
secretary, and with the knowledge and advice of the president of
the American Hardware Manufacturers' Association, wrote to John
Donnan, as secretary of the said Southern Hardware Jobbers' Association, the following letter of August 4th, 1919:
"I am a little puzzled as to just what it Is advisable for rue to do in relation
to the American Purchasing Co.
" It would never do to give them publicity through the columns of The Hardware Manufacturer, nor by circular letter, besides I might find myself defendant
in a suit under the Sherman law as a conspirator with you to Injure their trade.
"We would be glad (and I think this the best course at present) to publish In
the next issue of The IIardware Manufacturer a reminder to our members that
you, as Secretary-Treasurer of the Southern Haruware Jobbers' Association,
have accumulated a store of information about the standing and methods ot
distributors south of the Mason-Dixon line, and that you will gladly supply
our manufacturers at any time, on request, with such Information as wlll
enable them to establish business connections with the reliable, straight dealing
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Southern Jobbers. Possibly lt would be better for you to make this offer
in a letter to our manufacturers over your signature and we will give it our
approval by printing it in The llardwnre Manfacturer."

:Mr. John Donnan never made such an offer.
PAR. 22. That the respondents, as stated above, conspired ·and
agreed among themselves and with others to induce and coerce
members of the American Hardware Manufacturers' Association
by means of boycott and threats to boycott, to refuse to deal with,
or to sell to, in interstate commerce, the Merchants' Cooperative
Association and the American Purchasing Co. upon the same terms
and conditions given by the members of the said Manufacturers'
Association to the respondents, and thus compelled the American
Purchasing Co. and the Merchants' Cooperative Association and
their stockholders to purchase as retailers from their competitors,
the members of the Southern Hardware Jobbers' Association, and
upon the same terms and conditions given by the members of the
Association to their retail customers; that the purpose and intent
and result of all these activities on the part of the Southern Hardware Jobbers' Association, its officers and members, was unduly
to hinder competition in interstate commerce between the members of the respondent Jobbers' Association on the one hand, and
the Purchasing Co. and the Cooperative Association on the other,
and unduly to hinder the two latter from obtaining hardware
and hardware supplies from the said manufacturers thereof, and
thereby unduly to hinder competition in the distribution and sale
of hardware and allied commodities in interstate commerce.
CONCLUSION,

That the acts, agreements, understandings, policies and practices of the respondents, and each and all of them, are unfair
methods of competition in interstate commerce and constitute a
violation of the Act of Congress, approved September 26, 1914, entitled, "An Act to create a Federal Trade Commission, to define its
powers and duties, and for other purposes."
ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answers of the respective respondents, the testimony and evidence, and the argument
of counsel, and the Commission having made its findings as to the
facts with its conclusion that the respondents have violated the provisions of the Act of Congress, approved September 26, 1914, en-
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titled "An Act to create a Federal Trade Commission, t'o define its
powers and duties, and "for other purposes,"
It is now ordered, That the respondents, Southern Hardware Job·
hers' Association, its officers, committees and members, and Beck &
Gregg Hardware Co., the Dinkins·Davidson Hardware Co., Crumley-Sharp Hardware Co., King Hardware Co., George E. King, and
John Donnan, and each of them, forever cease and desist, from:
1. Combining and conspiring among themselves or with others,
directly or indirectly, to induce, persuade or compel and from inducing, persuading or compelling manufactures, importers or producers,
their agents or brokers to refuse to sell to the American Purchasing
Co. or the Merchants' Cooperative Association because of any plan of
organization or method of transacting business adopted by said com·
pany.
2. Combining and conspiring among themselves and with others
to give and from giving, directly or indirectly, verbal, written or
other notices or communications to manufacturers, importers and producers, their agents or brokers, that business concerns not members
of the Southern Hardware Jobbers' Association, and not in harmony
with the plans and policies of the said Association and not conforming to the tests and standards, set up by the said Association for membership therein are not entitled to purchase and obtain goods, wares
and merchandise upon the same terms and conditions usually accorded by said manufacturers, importers and producers to the members of
the Southern Hardware Jobbers' Association.
3. Combining or conspiring together among themselves, or with
others, and from using any scheme or device or means whatooever
to accomplish that result, directly or indirectly, to hinder, obstruct
or prevent manufacturers, producers or importers, their brokers or
agents, from dealing with the American Purchasing Company or
the Merchants' Cooperative Association, or others engaged in simi·
lar business, upon as favorable terms and conditions usually accorded
by the said manufacturers, producers or importers, to the members
of the said Southern Hardware Jobbers' Association.
4. Hindering, obstructing or preventing, directly or indirectly,
any manufacturer, producer or importer, or broker or agent thereof,
from selling and shipping, either or both, in interstate commerce, to
t?e ~merican Purchasing Co. or to the 1\Ierchants' Cooperative AssoClahon or to others enO'aO'ed in similar business.
5• Combining and ;o:Spiring together among themselves, or with
others, and from using any scheme or device or means whatsoever
to accomplish that result, directly or indirectly, to hinder, obstruct
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or prevent the American Purchasing Co. or the Merchants' Cooperative Association, or others engaged in similar business, from
freely purchasing and obtaining, ~in interstate commerce, the goods,
wares and merchandise, usually handled by the said Company or
Association in the course of their business, or from freely competing
in interstate commerce with the members of the Southern Hardware
Jobbers' Association, Beck & Gregg Hardware ·co., the DinkinsDavidson Hardware Co., King Hardware Co., George E. King, or
others engaged in similar business.
G. Combining and conspiring, directly or indirectly, among themselves or with others, to establish and to continue maintaining any
tests or standards for determining whether said American Purchasing Co. or Merchants' Cooperative Association or others engaged in
similar business shall be permitted to purchase goods, wares and
merchandise in interstate commerce upon the same terms and conditions as the members of the said Southern Hardware Jobbers' Association.
7. Combining and conspiring, directly or indirectly, among themselves or with others, to publish or to distribute, and from publishing
or distributing to manufacturers, importers and producers, their
agents or their brokers, engaged in selling goods, wares, and merchandise, especially hardware, among the various states, lists of the members of the Southern Hardware Jobbers' Association for the purpose
and with the intent of influencing said manufacturers, importers, producers, their agents and their brokers, to refrain from making sales
of such commodities to others than those names in such lists in the
territory covered by the said Association.
8. Combining and conspiring among themselves, or with others,
to induce, coerce and compel manufacturers, importers and producers, or their agents or their brokers, directly or indirectly, to refuse to sell goods, wares and merchandise to the American Purchasing Co. or to the Merchants' Cooperative Association, either or both,
or to others engaged in the same business, upon the same terms and
conditions usually offered and given by the said manufacturers, importers and producers, their agents or their brokers, to the members
of the Southern Hardware Jobbers' Association.
9. Carrying on between and among themselves, or with others, communications, written or verbal, having the purpose, tendency or the
effect of inducing, coercing or compelling manufacturers, importers,
or producers, of goods, wares and merchandise, especially hardware,
their agents or their brokers, directly or indirectly, to refuse to deal
with or to sell to the American Purchasing Co., or the Merchants' Cooperative Association, or others engaged in similar business upon the
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same terms and conditions usually accorded by said manufacturers,
importers and producers to the members of the Southern Hardware
Jobbers' Association.
10. Combining or conspiring among themselves, or with others, to
compel, or to attempt to compel, the American Purchasing Co., or the
Merchants' Cooperative Association, or others engaged in a similar
business, to purchase the goods, wares, and merchandise required for
their business from or through any competitor of said Purchasing
Co. or said Cooperative Association, or from others similarly engaged.
11. Combining or conspiring among themselves or with others to
boycott or to threaten to boycott, or to threaten with loss of patronage
or custom, any manufacturer, importer or producer, or his agent or
broker, engaged in interstate commerce, for selling or agreeing to sell
to the American Purchasing Co. or the Merchants' Cooperative Association or others engaged in a similar business, on the same terms
and conditions accorded by such manufacturer, importer or producer,
or his agent or broker, to members of the Southern Hardware Jobbers' Association.
It is further ordered, That the respondents, SoutJ1ern Hardware
Jobbers' Association, Deck & Gregg Hardware Co., the DinkinsDavidson IIarJware Co., Crumley-Sharp Hardware Co., King Hardware Co., George E. King, and John Donnan, shall within sixty (60)
days after the service upon them of a copy of this order file with the
Commission a report in writing setting forth in detail the manner
and form in which they have complied with the order to cease and
desist hereinbefore set forth.
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FEDERAL TRADE COMMISSION

v.
:M. G. GIBBS, TRADING UNDER THE NAME AND STYLE OF
PEOPLES DRUG STORES.
CO~U'LAINT

IN THE :MATTER OF THE ALLEGED VIOLATION OF SECTION IS
OF AN ACT OF OONGRESS APPROVED SEPTEMBER 26, 1914,

Docket 784-:May 9, 1922.
SYLLABUS.

Where a corporation dealing in drugs and toilet articles, advertised as " Imperial Pyralln Ivory Toilet Sets" articles composed of nitrated cellulose
or "pyralin," and resembling ivory in color and in general appearance,
but not otherwise; with a capacity and tendency thereby to mislead and
deceive the purchasing public as to the value or quality thereof, and to
induce the purchase thereof in the mistaken belief that they were made of
ivory:
lleld, That such false and misleading advertising, under the circumstances
set forth, constituted an unfair method of competition.

COMPLAINT.
The Federal Trade Commission, having reason to believe from a
preliminary investigation made by it that M. G. Gibbs, trading
under the name and style of Peoples Drug Stores, hereinafter referred to as respondent, has been and is using unfair methods of
competition in commerce in violation of the provisions of Section 5
of an Act of Congress approved September 26, 1914, entitled, "An
Act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes," and it appearing that a proceeding
by it in respect thereof would be to the interest of the public, issues
this complaint stating its charges in that respect on information and
belief as follows:
PARAGRAPH 1. That the respondent owns and operates a chain of
retail drug stores in the city of Washington, D. C., under the name
and style of Peoples Drug Stores, and sells drugs, merchandise and
commodities at retail in the District of Columbia, and in the conduct
of such business is in competition with other individuals, copartnerships and corporations similarly engaged.
PAR. 2. That respondent, in the course of his business as described
in Paragraph 1 hereof and for the purpose of bringing his merchandise and commodities to the attention of the purchasing public,
causes advertisements of said merchandise and commodities to be inserted in newspapers and other advertising mediums having a general
circulation in the District of Columbia; that many such advertisements contain false and misleading statements concerning the mer-
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· chandise and commodities offered for sale and sold by him; that among
such false and misleading statements are statements to the effect that
certain toilet art~cles offered for sale and sold by him are " Pyralin
Ivory "; whereas, in truth and in fact, such toilet articles are not
made of ivory, but are made of nitrated cellulose, or some other compound, so manufactured as to more or less closely resemble ivory in
appearance; and that such false and misleading statements are intended and calculated to, and actually do, deceive and mislead the
public as to the quality of said articles.
PAR. 3. That by reason of the facts recited respondent is using
unfair methods of competition in commerce within the intent and
meaning of Section 5 of an Act of Congress approved September 26,
1914, entitled "An Act to create a Federal Trade Commission, to
define its powers and duties, and for other purposes."

•

REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress, approved September 26, 1914, entitled, "An Act to create a Federal Trade Commission, to define its powers and duties, and for other purposes," the
Federal Trade Commission issued and served a complaint upon the
respondent, M.G. Gibbs, trading under the name and style of Peoples
Drug Stores, charging said respondent with the use of unfair methods of competition in commerce in violation of the provisions of
said act.
The respondent, M. G. Gibbs, trading under the name and style
of Peoples Drug Stores, has entered its appearance and filed its
answer herein, hearings were had and evidence was introduced in
support of the complaint and on behalf of the respondent before
Warren R. Choate theretofore duly designated an examiner of the
Federal Trade Commission, at which hearings the respondent appeared and was represented by counsel.
And thereupon this cause came on for final hearing before the
Commission upon the complaint and the answer thereto, the testimony and evidence and stipulation of facts theretofore entered into
by the counsel for the Commission and counsel for the respondent
~nd upon the report of the trial examiner, and the Commission havmg duly considered the record and being fully advised in the
premises, makes this its findings as to the facts and conclusions:
FINDINGS AS TO THE FACTS.

PARAGRAPH 1. That at the time of the issuance and service of the
complaint herein, there had been organized under the laws of the
State of Delaware, a corporation under the name and style of Peoples
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Drug Stores, Inc., which corporation took over the property and
succeeded to the business theretofore owned and controlled by M. G.
Gibbs, trading under the name and style of Peoples Drug Stores.
That said M. G. Gibbs was at the time of service of the complaint,
the president of said Peoples Drug Stores, Inc., and he was also
owner of more than a majority of the capital stook of the Peoples
Drug Stores, Inc., and also a director in said corporation and made
answer to the complaint of the Federal Trade Commission in the
name of Peoples Drug Stores, Inc., by himself as president thereof.
PAn. 2. There has been filed in this cause a stipulation as to facts
entered into by and between ,V, H. Fuller, chief oounsel of the Federal Trade Commission and the Peoples Drug Stores, Inc., by M. G.
Gibbs, the president thereof, and Fred Beall, its counsel, under which
it is stipulated and agreed that the corporation was formed for the
purpose of taking over and succeeding to the business and propC~rty
theretofore owned and operated in the District of Columbia by said
respondent under the name and style of the Peoples Drug Stores,
Inc., as set forth in the complaint filed in this cause, and further
stipulations as to facts as more particularly appear in the said stipulation, as follows :
It is stipulated nnd agreed thnt in December, 1020, M.G. Gibbs, the respondent
above named, caused to be organized unuer the laws of the State of Delaware a
corporation, unuer the name of" Peoples Drug Stores, Incorporateu," for the purpose of taking over and succeeding to the business and property theretofore
owned and operated in the District of Columbia by said respondent under the
name and style of Peoples Drug Stores, as set out in the complaint herein, and
on January 1, 1921, said Delaware corporation did in fact take over said business and become, and still is, the successor in business to the respondent above
named.
It Is further stipulated and agreed that the complaint in this case shall stan!l
and be regarded as having been duly issued and served upon said Peoples Drug
Stores, Inc., the successor in business to l\1. G. Gibbs, trading under the name
and style of Peoples Drug Stores, as aforesaid, and that throughout the proceedings herein, where the respondent herein Is described and referred to as
M. G. Gibbs, trading under the name and style of Peoples Drug Stores, the same
shall be treated as Including the said successor in business, the Peoples Drug
Stores, Inc., to the same extent and as though an amended complaint had been
Issued and duly served herein, In which the said Delaware corporation, Peoples
Drug Stores, Inc., had been named as respondent; that the answer herein may
be considered as relating to .such an amended complaint.
It is further stipulated and agreed that on May 17, 1920, at a conference
called by the Federal Trade Corumlsslon, of representatives of the PyroxyJyn plastic Industry, a resolution was passed by such representatives adopting
the report of a committee of such representatives and appointed by them, for the
purpose of making such rf'port, which report was thereafter accepted by the
Federal Trade Commission and ordered plaeed on file, as set out in Its order of
May 20, 1920; that ~tlon 8 ot said report contained the following:
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"Use of designating terms.- We are opposed to the use of the words • Ivory,'
'Shell,' 'Amber,' 'Jade,' 'Jet,' 'Coral,' etc., in any other than an adjective sense,
and then only when coupled with the name of the material or some other qualifying term, such as color, finish, etc. Illustrative of the foregoing, the following, and similar terms should be permissible: 'Ivory Celluloid,' 'Ivory
Pyrulin,' 'Ivory Fiberloid,' 'Ivory Viscolois,' 'Ivory Zynolite,' 'Ivory Acwalite,'
etc., 'Ivory Color Celluloid,' etc., • Ivory Color,' • Ivory Color Dressing Combs,'
'Ivory Finish Combs,' 'Imitation Ivory,' 'Imitation Shell,' etc. The following,
and similar terms, would be objectionable terms: ' French Ivory,' 'Parisian
Ivory,' 'Tortoise-shell,' 'Tortoise-shell Eyeglasses,' 'Ivory Combs,' 'Florentine
Shell,' 'Ivory Toilet Sets,' 'Pyralin Ivory,' 'Jade Necklaces,' 'Coral Necklaces,'
'American Ivory,' etc."
In witness whereof, the chief counsel for the Federal Trade Commission, and
the People's Drug Stores, Inc., have caused this stipulation to be executed, at
Washington, D. C., this 31st day of January, 1922, and have caused same to be
filed with the examiner heretofore appointed to take testimony and receive evidence concerning the charges stated in the complaint herein, such stipulation to
be receivetl by such examiner as supplementary to the evidence heretofore received by him in this proceeding.
(Signt!d)
W. ll. FULLER,
Chief Counsel tor Federal Trade Commission.
PEOPLES DRUG STORES, INCORPORATED,
By (Si:med)
M. G. Gross, President.
(Signed)
FRED BEALL, C&unsel for Respondent.

3. That said Peoples Drug Stores, Inc., since January 1, 1921,
has been engaged in the business of operating a chain of drug stores
~n the District of Columbia which stores prior to January 1, lV21,
had been owned and operated by M. G. Gibbs, trading under the
name and style of Peoples Drug Stores, and in which stores there
were sold and offered for sale to the purchasing public in the regular
course of retail trade, drugs, drug sundries, toilet articles and other
· commodities, which said business was carried on by the Peoples
Drug Stores, Incorporated, and its predecessor in business as aforesaid in direct, active competition with other persons, partnerships and
corporations similarly engaged; that, for the purpose of bringing merchandise and commodities so offered for sale to the attention of the purchasing public, said Peoples Drug Stores, Inc., and its predecessor in
business caused advertisements to be published in the newspapers
published in the District of Columbia, and of general circulation
therein, in one of which advertisements which appeared in the 'Vash1ngton Herald, issue of February 15, 1921, certain toilet articles offer~d for sale by said Peoples Drug Stores, Inc., were described as" Imperial Pyralin Ivory Toilet Sets," although such articles were not
made of ivory either in whole or in part, but were made of nitrated
cellulose or pyroxylin plastic, sometimes known commercially as
pyralin. That the description of said toilet sets, in said advertisel)AR.
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ments as "Imperial Pyralin Ivory Sets" had the capacity or tendency to mislead and deceive the purchasing public by creating in
the minds of the public, false or erroneous beliefs concerning the
value or quality of said articles and in some instances to induce the
public to purchase said articles upon the mistaken belief that such
articles were made of ivory.
PAR. 4. That the toilet articles offered for sale and sold by the
Peoples Drug Stores, Inc., and its predecessor in business as set out in
Paragraph 3 hereof, resemble somewhat in color and in general appearance similar articles made of ivory, although the material from
which said articles were made had none of the other characteristics
of ivory but was highly inflammable, and as an example of the relative
value of ivory and the material of which said articles were made, it
appears that the cost of an ivory fine-tooth comb, approximately 1
inch square, would be 75 cents, whereas such an article made of
pyroxylin plastic would cost 6 or 7 cents.
PAn. 5. That the said respondent, the Peoples Drug Stores, Inc.,
immediately after becoming advised that its previous wording of
advertisements covering sale of the articles hereinbefore referred to
was objectionable, changed the wording of same so that they were
descriptively advertised as "Ivory Colored Pyralin," and such advertisements appeared in the Washington Post of February 20, the Evening Star of February 24, and the 'Vashington Herald of the same date.
in the year 1!)22, all of said publications being newspapers having a
wide circulation in the city of 'Vashington, D. C.
CONCLUSION.

That the actions and conduct of respondent, prior to February
20, 1921, as set forth in the above findings as to the facts are unfair
methods of competition in interstate commerce and in violation of an
Act of Congress, approved September 26, 1914, entitled "An Act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes."
ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commission under the pleadings, the stipulation and the testimony and
evidence received by an examiner duly appointed by the Commission
and the Commission having made its findings as to the facts and its
conclusion that the respondent has violated the provisions of an
Act of Congress approved September 26, 1914, entitled "An Act to
create a Federal Trade Commission, to define its powers and duties
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and for other purposes," which said report is hereby referred to and
made a part hereof,
Now, theref()Te, it i8 ()Tder<ed, That the respondent, the Peoples
Drug Stores, Inc., its officers, directors, agents and employees cease
and desist from directly, or indirectly advertising, representing,
labeling, or branding as "Ivory," articles offered for sale, or sold
by said respondent, its agents or employees if such articles are not
in fact made or composed of ivory.
It is furt'Mr ordered, That the said respondent shall within 90
days from the date of service of this order, file with the Commission
a report setting forth in detail the manner and form in which it has
complied with the order of the Commission herein set forth.
111213•-23-voL 4-30
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FEDERAL TRADE COMMISSION

v.
NATHAN HORN AND ELI U. HORN, PARTNERS, DOING
BUSINESS UNDER THE FIRM NAME OF N. HORN & SON,
OTHERWISE KNOWN AS HORN, THE TAILOR.
COMPLAINT IN THE ?riATI'ER OF THE ALLEGED VIOLATION OF SECTION II
OF AN ACT OF CONGRESS, APPROVED SEPTEllBER 26, 1914.

Docket 87()-May 12, 1922.
SYLLABUS.

Where a firm engaged in conducting a tailoring business advertised that they
would make suits to order for $23.75 each, and that "We use only the
.finest grade of. woolens," and "The finest woolens money can buy," the
fact being that the cloths displayed by them pursuant to such advertisements, for their customers and prospective customers to select from,
included some containing substantial proportions of cotton, a fact known·
to them but not made known to their customers ; with a capacity and
tendency thereby to deceive and mislead the public into believing that
the suits so offered would be made from fabrics composed only of wool,
and to secure patronage on that assumption:
Held, Tbat such false and misleading advertising and such misleading course
of conduct, under the circumstances set forth, constituted unfair methods
of competition.

COMPLAINT.
The Federal Trade Commission, having reason to believe from a
preliminary investigation made by it that Nathan Horn and Eli U.
Horn, partners, doing business under the firm name of N. Horn &
Son, otherwise known as Horn, The Tailor, hereinafter referred to as
respondents, have been and now are using unfair methods of competition in commerce in violation of the provisions of Section 5 of an
Act of Congress entitled, "An Act to create a Federal Trade Commission, to define its powers and duties, and for other purposes," and it
appearing to the Commission that a proceeding by it in respect
thereof would be to the interest of the public, issues this complaint,
stating its charges in that respect on information and belief as follows:
PARAGRAPH 1. That respondents are partners doing business under
the firm name of N. Horn & Son, otherwise known as Horn, The
Tailor. They are engaged in a men's tailoring business in the City
of Washington and District of Columbia, with their place of business at the premises known as 611 Seventh Street northwest, in said
City and District. They also maintain establishments and are engaged in said business at Lancaster, Lebanon and Norristown, in the
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State of Pennsylvania, and at Fredericksburg, in the State of Virginia. Respondents' method of doing business is to display cloth
and fabrics in their said places of business from which customers
may make selections and from which respondents then make, to the
order and measurements of the customers, suits of clothing and other
garments. Respondents also send samples of cloth and fabrics and
instructions for self-measurement to customers residing in other
states than those where respondents have their said places of business, and sell and ship clothing made on orders of such customers in
and through such states to such customers. In the course and conduct
of their said business respondents are in competition with other persons, firms and corporations engaged in similar tailoring businesses.
PAR. 2. In the months of March and April, 1921, respondents
caused certain advertisements to be published in newspapers of general circulation in the District of Columbia, in which advertisements respondents offered to make to order suits of clothing at the
price of twenty-three dollars and seventy-five cents. In the course of
said advertisements appear statements that "we use only the finest
grade of woolens" and "the finest woolens money can buy." Among
the various cloths and fabrics displayed by the respondents to customers and prospective customers, from which the latter might make
a choice of the suits referred to in said advertisements, were many
fabrics which were not composed wholly of wool, or of the finest
grade of woolens, or of the finest woolens money could buy, but which,
on the contrary, consisted partly of wool and partly of cotton. In
three instances such fabrics contained 22 per cent, 30 per cent, and
45 per cent of cotton, respectively. These facts, although well known
to the respondents, were not disclosed by respondents to their
patrons.
PAR. 3. The aforesaid false and misleading statements appearing
in respondents' said advertisements tend to mislead and deceive the
public into the belief that the suits offered by respondents in said
advertisements would be made from fabrics composed only of wool
and containing no cotton, and induce the public to give its patronage
to the respondents in the mistaken belief that for the sum of twentythree dollars and seventy-five cents, respondents would make and sell
to their customers a suit of clothing composed wholly of wool and
containing no cotton; all to the prejudice of the respondents' said
competitors and the purchasing public.
PAR. 4. Ever since the publication of the aforesaid advertisements,
r~spondents have followed the practice of inserting similar advert~se~ents in the public press from time to time and of thereafter
Similarly offering to customers a number of fabrics from which to
choose suits, among which are a number of fabrics containing sub-
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stantially like percentages of cotton. The tendency of this practice
has continuously been and is now to mislead and deceive the public
as hereinbefore set out.
PAR. 5. The above-alleged acts and things done by respondents
constitute an unfair method of competition in commerce, within the
intent and meaning of Section 5 of an Act of Congress entitled, "An
Act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes," approved September 26, 1914.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress approved September 26, 1914, the Federal Trade Commission issued and served a
complaint upon the respondents, Nathan Horn and Eli U. Horn,
partners, doing business under the firm name of N. Horn & Son,
otherwise known as Horn The Tailor, charging them with the use
of unfair methods of competition in commerce, in violation of the
provisions of said Act.
The respondents having entered their appearance by their attorney, L. A. Spiess, and filed their answer herein, and having stipu·
lated and agreed that a statement of facts signed and executed by
said counsel for the respondents and by ,V. H. Fuller, Chief Counsel
for the Federal Trade Commission, subject to the approval of the
Commission, may be taken as the facts of this proceeding before the
Federal Trade Commission and in lieu of testimony before the Commission in support of the charges stated in the complaint or in opposjtion thereto, and that the said Commission may proceed further
upon said statement, to make its report in said proceeding, stating its
findings as to the facts and conclusion, and entering its order disposing of the proceeding,
Thereupon this proceeding came on for final hearing, and counsel
for both parties having waived the filing of briefs and oral argument, the Commission, having duly considered the record and being
now fully advised in the premises, makes this its findings as to the
facts and conclusion:
FINDINGS AS TO THE FACTS.
PARAGRAPH 1. The respondents, Nathan Horn and Elihu Horn,
inadvertently named in the complaint, Eli U. Horn, are partners engaged in a men's tailoring business under the firm name of N. Horn
& Son, otherwise known as Horn The Tailor, in the City of '\Vashington, District of Columbia, with their principal place of business
at 611 Seventh Street, Northwest, in said City and District. They
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also maintain establishments and are engaged in said business at Lancaster, Lebanon and Norristown in the State of Pennsylvania and in
Fredericksburg, in the State of Virginia. The respondents' method
of doing business is to display cloth and fabrics in their said place
of business from which customers may make selections and from
which respondents then make, to the order and measurements of the
customers, suits of clothing and other garments. The respondents
also send samples of cloth and fabrics and instructions for self-measurement to customers residing in other places and in other States
than those where the respondents have their said places of business,
and sell and ship clothing made on orders of such customers in and
through such States to such customers. The respondents carry on
such business in direct, active competition with other persons, firms
and corporations similarly engaged.
PAR. 2. In the months of March and April, 1921, the respondents
caused certain advertisements to be published under the name of
Horn The Tailor in The ·washington Post, a newspaper of general circulation in the District of Columbia, in which advertisements respondents offered to make to order suits of clothing at the
price of twenty-three dollars and seventy-five cents. In the course
of said advertisements, appear statements that "'Ve use only the
finest grade of woolens," and " The finest woolens money can buy";
whereas, it appears from an analysis made by the United States
Bureau of Standards that among the various cloths and fabrics displayed by the respondents to customers and prospective customers,
from which they might make a choice of the suits referred to in said
advertisements, were many fabrics which were not composed wholly
of wool, or of the finest grade of woolens, or of the finest woolens
money could buy, but which, on the contrary, consisted partly of wool
and partly of cotton. In three instances it was found by said analysis
that such fabrics contained 22 per cent, 30 per cent and 45 per cent
of cotton, respectively. That these facts, although well known to the
respondents, were not disclosed by the respondents to their patrons.
PAn. 3. That the aforesaid statements appearing in respondents'
advertisements were false and misleading and were calculated to and
tended to mislead and deceive the public into the belief that the suits
offereu by the respondents in said advertisements would be made
~rom fabrics composed only of wool and containing no cotton, and to
mduce the public to give its patronage to the respondents in the mistaken belief that for the sum of twenty-three dollars and seventy-five
cents the respondents would make and sell to their customers a suit
of clothing composed wholly of wool and containing no cotton.
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CONCLUSION.

The practices of the said respondents, under the conditions and circumstances set forth in the foregoing findings as to the facts, are unfair methods of competition in commerce and constitute a violation
of the Act of Congress approved September 26, 1914, entitled "An
Act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes."
ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of the
respondents and an agreed statement of facts, and the Commission
having made its findings as to the facts, with its conclusion that the
respondents have violated the provisions of the Act of Congress approved September 26, 1914, entitled "An Act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes,"
It is now ordered, That the respondents, Nathan Horn and Elihu
Horn, partners doing business under the firm name of N. Horn &
Son, otherwise known as Horn, the Tailor, their representatives,
agents, servants and employees, cease and desist from:
Representing in any manner to the purchasing public that cloth
or clothing offereu for sale or sold by them is the finest grade of
woolens or the finest woolens money can buy or otherwise suggesting that such cloth or clothing is wholly composed of wool when
in fact the cloth or clothing is partly composeu of cotton.
It isfurtlter ordered, That the respondents, within sixty {60) days
after the date of the service upon them of this order, file with the
Commission a report in writing, setting forth in detail the manner
and form in which they have complied with the order to cease and
desist hereinbefore set forth.
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FEDERAL TRADE COMMISSION

v.
ARMOUR & COMPANY.
COMPLAINT IN THE l\IATTER OF THE ALLEGED VIOLATION OF SECTION 7
OF THE ACT OF CONGRESS APPROVED OCTOBER liS, 1914,

Docket 351-May 15, 1922.
SYLLABUS,

Where a corporation engaged in the purchase of live stock and the manufacture,
distribution, and sale of meat and meat products, purchased the capital
stock of a competing packing plant; caused lts own employees, as officers
of said competitor, to convey to it the business and property thereof; caused
the only experienced packing-house member of the competitor's organization to enter into an agreement not to engage ln the business for a long term
of years ; and proceeded to serve substantially all the trade theretofore
served by said competitor: with the result that existing competition between the two concerns ln the sale of meat and meat products, and prospective competition in the purchase and slaughter of live stock was suppressed and destroyed, and that commerce in tl1e purchase and sale of meat
and meat products In the territory covered by the competitor was restrained, and with a tendency to create a monopoly in said corporation 1n
a line of commerce :
Held, That such acquisition of stock, together with such agreement, conveyance
of the business and property of the acquired corporation, and subsequent
operation thereof, under the circumstances set forth, constituted a violation of Section 7.

COMPLAINT.
The Federal Trade Commission, having reason to believe that
Armour & Company, hereinafter referred to as the respondent, has
violated the provisions of Section 7 of an Act of Congress approved
October 15, 1914, entitled, "An Act to supplement existing laws
against unlawful restraints and monopolies, and for other purposes,"
issues this complaint, stating its charges in that respect on information and belief as follows:
PARAGRAPH 1. That the respondent, Armour & Company, is now,
and was at all times hereinafter mentioned, a corporation organized,
existing and doing business under and by virtue of the laws of the
State of Illinois, with its principal office and place of business at
Chicago, in saiu State, and engaged in the business of purchasing
live stock and cattle in the various States and Territories of the
United States, transporting the same to its various packing plants
located in various cities of the United States, and slaughtering such
live stock and cattle and thence shipping meat and meat products
therefrom to purchasers thereof in the various States and Territories of the United States and the District of Columbia in direct
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competition with other persons, firms, copartnerships and corporations similarly engaged; and there has been at all times hereinafter
mentioned a. constant current of trade and commerce in such live
stock and cattle and meat and meat products to and through the
various States and Territories of the United States, the District of
Columbia and foreign countries.
P .AR. 2. That E. H. Stanton Company is now, and for more than
three years last past has been, a corporation organized, existing and
doing business under and by virtue of the laws of the State of
"\Vashington, with its principal office and place of business located
at Spokane, in said State; that said corporation is now, and was
at all times hereinafter metioned, engaged in the business of purchasing live stock and cattle in the various States of the United
States, transporting such live stock and cattle to its various packing
plants located in various cities of the United States, and slaughtering such live stock and cattle and thence selling the meat and meat
products therefrom to purchasers thereof in the various States and
Territories of the United States in direct competition with other persons, firms, copartnerships and corporations similarly engaged; and
there is now, and has been at all times hereinafter mentioned, a constant current of trade and commerce in such live stock and cattle
and meat and meat products to and through the various States and
Territories of the United States, the District of Columbia and foreign countries.
PAR, 3. That during the year 1917, and for several years prior
thereto, the E. II. Stanton Company in the conduct of its business was
in direct competition with Armour & Company, the respondent herein,
in the purchase of livestock and cattle and in the shipping of such
livestock and cattle to their respective packing plants and in the sale
of meat and meat products to purchasers thereof in the various States
and Territories of the United States.
PAn. 4. That the respondent, Armour & Company, a corporation
engaged in commerce, as aforesaid, did, during the year 1917, in violation of the provisions of Section 7 of "An Act to supplement existing laws against unlawful restraints and monopolies, and for other
Jmrposes," acquire the whole or a large part of the capital stock of the
said E. H. Stanton Company, another corporation engaged in commerce, as aforesaid; and that the said respondent, Armour & Company, ever since the time of its acquisition of the said capital stock
of said E. H. Stanton Company, has owned and still does own the
whole or a large part thereof of the capital stock of said E. H.
Stanton Company; and that the effect of such acquisition may be to
substantially lessen competition between the E. H. Stanton Company
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and Armour & Company, respondent, or to restrain such commerce in
certain sections or communities of the United States, or tend to create
a monopoly in the purchase of cattle and livestock and in the sale of
meat and meat products aforesaid.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of the Act of Congress approved October
15, 1914, entitled, "An Act to supplement existing laws against un-

lawful restraints and monopolies, and tor other purposes," the Federal Trade Commission issued and served a complaint upon the respondent, Armour & Company, charging it with a violation of Section
7 of said Act. The respondent having entered its appearance by its
attorneys, Messrs. Charles J. Faulkner, Jr., R. F. Feagans and
H. K. Crafts, and having filed its answer herein, hearings were had
before Mr. D. N. Dougherty, an examiner of the Federal Trade Commission, theretofore duly appointed, at Spokane, 1Vashington, on
May 13, 14, 15,19 and 20,1920, and before Mr. Gerald V. 'Veikert, an
examiner of the Federal Trade Commission, theretofore duly appointed, at Chicago, Illinois, on October 13, 1920, at which hearings
evidence wfls introduced in support of the allegations of said complaint and on behalf of respondent.
This proceeding coming on for final hearing, and the Commission
having heard argument of counsel, and having duly considered the
record, and being now fully advised in the premises, makes this its
findings as to the facts and conclusion:
FINDINGS AS TO THE FACTS.

P ARAGRAPII 1. That the respondent, Armour & Co., is a corporation
organized, existing and doing business under and by virtue of the
laws of the State of Illinois, with its principal office and place of
business at the City of Chicago, in said State, now, and at all times
herein mentioned, engaged in the business of purchasing live cattle,
calves, hogs, sheep and lambs, in the various states and territories of
the United States, and transporting same and causing same to be
transported from such states to respondent's various packing plants
situated in the states of Illinois, Nebraska, :Missouri and Iowa and
_other states, and after the slaughtering of said cattle, calves, hogs,
sheep and lambs in said plants, have shipped the meat and meat
products resulting therefrom, from such packing plants to and
through various distributing branches situated in other states of the
United States, to the purchasers of said products in the various
states and territories of the United States, including the States of
Washington, Idaho, Montana and Oregon.
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PAR. 2. That the E. H. Stanton Co. was a corporation organized,
existing and doing business under and by virtue of the laws of the
State of ·washington, with an authorized capitalization of $600,000
divided into 6,000 shares of a par value of $100 each, of which there
was issued and outstanding on May 24, 1917, 5,669-2/3 shares.
PAR. 3. That the E. H. Stanton Co., described in Paragraph Two
hereof, with its principal office and place of business at Spokane,
·washington, was continually engaged, from 1907 up to about May
24, 1917, in the operation of a packing plant in the City of Spokane,
\Vashington, and in buying and transporting to said plant from
points in that state and other states, live cattle, calves, hogs, sheep
and lambs, and in slaughtering said animals at its plant in Spokane,
and in selling and shipping a full line of meat and meat products
resulting therefrom, including dressed beef, hogs, sheep, calves, fresh
pork cuts, beef cuts, and beef products, from its said plant at Spokane, Washington, to its various customers located in certain portions of the States of \Vashington, Montana, Idaho, and Oregon,
the bulk of such shipments being to customers in what is lmown as
the "Inland Empire," being the territory of which the City of
Spokane is the distributing center, and which includes portions of
Eastern \Vashington, Northwestern Idaho and ·western Montana.
The E. H. Stanton Co. also owned and conducted certain wholesale
and retail markets in the States of Idaho and 1Vashington, through
which it marketed its products.
PAR. 4. That on or about May 24, 1917, the respondent, Armour
& Co., acquired 5,386-2/3 shares of the outstanding capital stock of
the E. II. Stanton Co., and later acquired the balance of such outstanding stock at approximately $220 per share. An appraisal of the
value of the stock of the E. 11. Stanton Co. made by Armour & Co.
showed a valuation of $244 per share.
PAR. 5. 'l11at the respondent, Armour & Co., for several years prior
to 1917 owned and conducted, among others, branch houses at the
cities of Spokane, \Vashington; Portland, Oregon; and llutte, Montana, through which branch houses and others, Armour & Co., sold
meat ancl meat products to its various customers in the States of \Vashington, Oregon, Montana and Idaho. The total sales of products sold
through said branch houses for the year October 28, 1916, were in
pounds and dollars as follows:
Pounds.

~~~:~~. ~*~~.~~::::::: ::::::::::::::::::::::::::::::::::::::::::::::::

Butte, Montana .••••••••••••••.••..•••••.•.•.•.••••••••••••••••••••••••.•••.

6,152,889
4,500,468
3,858,119

Dollars.
723,146.41
651, 101.3~
6M,830.10
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The total sales of the Armour Co. branch house at Spokane, Washington, for the year ending October 28, 1915, were 4,151,380 pounds
of products, valued at $519,824.97. The sales for the year ending
October 28, 1917, 4,438,495 pounds, valued at $785,000.45. The
principal products sold through said branch houses were such items
as dressed beef, hogs, sheep, calves, fresh pork cuts, beef cuts and
beef products.
PAR, 6. That at the date of acquisition of the capital stock of the
E. H. Stanton Co. by Armour & Co., competition existed between
said E. H. Stanton Co. and Armour & Co., particularly in the City
of Spokane, and other cities, in what is known as the "Inland Empire" including the cities Coeur d'Alene, Idaho, Lewiston, Idaho,
Spirit Lake, Idaho, St. Marie's, Idaho and Butte, Montana; that
· salesmen of both Armour & Co. and E. H. Stanton Co. solicited
orders for meat and meat products from the same trade in that territory in those states in competition with each other, and that during
the year 1916, and until May, 1917, the E. II. Stanton Co. sold about
75 per cent of the meat and meat products sold in the City of
Spokane, "\Vashington, and the territory around that city within a
radius of 50 miles therefrom, which includes a portion of Northern
Idaho commonly known as the" Coeur d'Alene country."
PAn. 7. That prior to the acquisition of the capital stock of the
E. II. Stanton Co., the respondent had decided to engage in the business of purchasing and slaughtering livestock and selling the products therefrom in the Northwest territory, and either to acquire or
build a packing plant in that territory for this purpose, and it
caused an investigation to be made in that territory, and as a result
of this investigation, the plant of the E. H. Stanton Packing Company had been reported by the respondent's agents as being in the
Lest physical condition as well as in the best location for a prospective packing plant.
PAR. 8. That E. H. Stanton was the only practical and experienced
packing-house man in the E. H. Stanton Company, and that in the
contract between E. II. Stanton and Armour & Co. for the purchase
of E. H. Stanton Company's stock, it was agreed that for the period
of ten years E. H. Stanton "will not engage, in Montana, Idaho,
Washington or Oregon, either as owner, manager or employee or
stockholder, in a like or similar business to that now carried on by
E-. II. Stanton Company, a corporation."
PAR. 9. That from May 25, 1917, to the date of the taking of testimony in this case, in May, 1920, the respondent Armour & Co. has
o~erated the packing plant of the E. H. Stanton Co., and, connected
With the business of such operation, continuously purchased and
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shipped tq said plant from various points in the State of Washington and adjacent states, live cattle, hogs, sheep, and lambs, and after
slaughtering same, sold and shipped the meat and meat products
resulting therefrom to various purchasers throughout the states of
'Vashington, Idaho, Montana and Oregon, and elsewhere, and still
continues so to do, and as a part of its said business, respondent serves
substantially all the trade that was served by said Stanton Co. while
in business in competition with respondent, as hereinbefore set out.
PAn. 10. That on or about October 27, 1917, J. :M. Van Kleeck,
who was the general manager for respondent of the Stanton plant,
acting as vice president of the E. H. Stanton Co., and Don Keizer,
acting as secretary of the E. H. Stanton Co., both employees of
respondent, in order to further carry out the intention and purpose
of the respondent, executed a deed from E. H. Stanton Co. corporation, to respondent Armour & Co., conveying the nominal title to
real estate which included the Stanton packing plant to respondent,
:for no other consideration than the nominal consideration of $1.00;
and that said deed was filed for record in the office of the Auditor of
Spokane County, 'Vashington, on November 7, 1917, and recorded in
volume 354, Record of Deeds of said county, on page 538, as number
516,128; that a beneficial interest in, and the ownership of, the plant
and property described in said deed still remain and are in E. H.
Stanton Packing Co., which was and still is at the close of the taking
of testimony in this case, 1\Iay, 1920, in existence as a corporate entity,
capable of holding and owning such property and the title thereto.
PAR. 11. That the effect of the acquisition by respondent of such
capital stock of the E. H. Stanton Co., and the control and operation
of the Stanton Packing Plant and business by respondent which
followed the acquisition and still exists, was the entire elimination
and suppression of the competition which had theretofore existed
between respondent, Armour & Company and the said E. H. Stanton
Company in the sale of meats and meat products, including fresh
beef, pork, mutton, lamb and other meat products, throughout the
said territory, including particularly the portions of the States of
'Vashington, l\Iontana and Idaho adjacent to the city of Spokane,
Washington, known as the '' Inland Empire," and also the entire
suppression of the prospective competition between respondent and
said E. H. Stanton Company, in the purchase and slaughtering of
live stock.
OONOLUSIONS.

The effect of the acquisition, from l\Iay to September, 1917, by
respondent Armour & Company, a corporation, of the entire capital
stock of the E. H. Stanton Company, a corporation, under the con·
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ditions and circumstances in these findings set out (1) was and is
to totally suppress and destroy the existing and prospective competition in the meat-packing industry and trade between the E. H.
Stanton Company, the corporation whose stock was acquired, and
respondent, Armour & Company, the corporation making said acquisition, and (2) was and is to restrain commerce in that section
of the United States known as the Pacific Northwest, including the
States of ·washington, Oregon, Idaho and Montana, in the purchase
and sale of meat and meat products, commonly known as the meatpacking industry and trade, and (3) was and is to tend to create a
monopoly in respondent, Armour & Company, in the meat-packing
industry and trade in that section of the United States commonly
~own as the Pacific Northwest, including the States of Washington,
Oregon, Idaho and Montana, and such acquisition, with each of said
effects, constituted and is a violation of the provisions of Section 7
of the Act of Congress approved October 15, 1914, entitled "An
Act to supplement existing laws against unlawful restraints and
monopolies, and for other purposes."
The following provision of a certain contract made and entered
into May 21, 1917, by and between respondent and E. H. Stanton" In consideration of the purchase price paid him by second party,
first party agrees that for a period of ten years from date hereof,
said first party will not engage, in Montana, Oregon, Idaho or
·washington, either as owner, manager, employee or stockholder, in a
like or similar business to that now carried on by the E. H. Stanton
Company, a corporation"is unlawful, and in connection with the aforesaid acquisition of the
capital stock of E. H. Stanton Co. by respondent, the effect thereof
(1) was and is, totally to destroy the prior and prospective competition between the E. H. Stanton Co. and respondent, Armour &
Company, and (2) was and is to restrain commerce in the purchase
of live stock and in the sale of meat and meat products in that section of the United States known as the Pacific Northwest, including the States of ·washington, Oregon, Idaho and Montana; and (3)
~as and is to tend to create a mono~oly in said line of commerce
In said section of the United States, and constitutes and is a violation
of the provisions of Section 7 of the Act of Congress approved
October 15, 1914, entitled, "An Act to supplement existing laws
against unlawful restraints and monopolies, and for other purposes."
The certain deed, dated October 27, 1917, from E. H. Stanton
Company to Armour & Company, respondent herein, which was filed
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for record in the office of the Auditor of Spokane County, ·washington, on November 7, 1917, and recorded in volume 354, Record of
Deeds, on pag~ 538, and purporting to convey certain real estate,
which included the Stanton packing plant, was made and executed
by representatives of respondent, acting at the same time as the
officers of the said E. H. Stanton Company, corporation, was without
consideration (other than nominal), was made subsequently to and as
a result of the illegal acquisition of the capital stock of E. H.
Stanton Company by respondent, and was a mere paper transfer
of the property covered, done in furtherance of the unlawful purposes, for which respondent acquired the said capital stock, and in
connection with the acquisition of said capital stock, the effect
thereof (1) was and is totally to suppress the prior and prospective
competition between E. H. Stanton Company and respondent, and
(2) was and is to tend to create a monopoly therein, in that section
of the United States known as the Pacific Northwest including the
States of 'Vashington, Oregon, Idaho and :Montana, and as a result
flowing from the acquisition by the respondent of the capital stock
of the E. II. Stanton Company, the said transfer constitutes, and is,
a violation of the provisions of Section 7 of the Act o£ Congress
approved October 15, 1!H4, entitled, "An Act to supplement existing
laws against unlawful restraints and monopolies, and for other
purposes."
ORDER TO CEASE AND DESIST,

This proceeding having been heard by the Federal Trade Commission on the complaint of the Commission, the answer of the respondent, the testimony and evidence, and the argument of counsel,
and the Commission having made its findings as to the facts, with its
conclusion that the respondent has violated Section 7 of the provisions of the Act of Congress approved October 15, 1914, entitled,
"An Act to supplement existing laws against unlawful restraints
and monopolies, and for other purposes ";
It is now ordered, That the respondent, Armour & Company, shall
forthwith cease and desist from violating the provisions of Section
7 of said Act of Congress, approved October 15, 1914, entitled "An
Act to supplement existing laws against unlawful restraints and
monopolies, and for other purposes," and particularly to so divest
itself absolutely of all capital stock of the E. H. Stanton Company
as to include in such divestment the Stanton packing plant and all
property necessary to the conduct and operation thereof as a complete, going packing plant and organization, and so as to either
directly or indirectly retain none of the fruits of the acquisition of
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any of the capital stock of said E. H. Stanton Co., corporation, and
to this end respondent shall first restore to the E. H. Stanton Co.
by proper conveyan~e, all the property which was transferred to the
respondent by the deed of October 27, 1917, filed for record in the
office of the Auditor of Spokane County, ·washington, on November
7, 1917, and recorded in volume 354 Record of Deeds of said County,
on page 538, as number 516,128, or has otherwise been transferred
from E. H. Stanton Company to respondent since respondent's
acquisition of any of the capital stock of said E. H. Stanton Company.
It is further ordered, That in such divestment, no stock or property above mentioned to be divested shall be sold to any stockholder,
officer, director, employee or agent of, or anyone otherwise directly
or indirectly connected with or under the control or influence of,
respondent or any of its subsidiaries; provided, that nothing herein
contained shall prohibit respondent from selling said stock and
property, or any part thereof, to E. H. Stanton, J. E. Hample, J. L.
Hamilton, or anyone who was a stockholder of said E. H. Stanton
Company prior to the date of acquisition of the capital stock of said
E. II. Stanton Company by Armour & Company.
It is further ordered, That respondent shall forthwith cease and
desist from further enforcing the following provision of a certain
contract between E. H. Stanton and respondent, dated May 21, 1917:
In consideration of the purchase price paid him by second party,
first party agrees that for a period of ten years from date hereof,
said first party will not engage, in Montana, Oregon, Idaho or
Washington, either as owner, manager, employee or stockholder, in
a like or similar business to that now carried on by the E. H. Stanton
Company, a corporation.
It is further ordered, That the respondent, Armour & Company,
shall, within six months from the service of this order, submit in
Writing its report showing how this order has been carried out, including the names of the purchasers of said capital stock and the
amount of money received or to be received therefor.
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FEDERAL TRADE COMMISSION
v.
THE ATLANTA WHOLESALE GROCERS ET AL.
COMPLAINT IN THE lfA'ITER OF THE ALLEGED VIOLATION OF SEOTION II
OF AN AOT OF OONGRESS APPROVED SEPI'El\rBER 26, 1914,

Docket 579-May 16, 1922.
SYLLABUS.
Where an unincorporated association of manufacturers', brokers' and wholesalers' salesmen of a certain city and the wholesale grocery dealers servIng the great majority of retailers therein, inspired by the operations of a
competitor which (1) sold to retailers only, (2) had retail grocers for its
stockholders, (3) pursued business methods not favored by said salesmen
and dealers, and (4) with very few exceptions was given, by manufacturers and producers of food products, the same prices and terms as
were given the dealers,
(a) Sent to the manufacturers and producers of food products circular letters inviting, and calculated to invite, attention to direct sales made by
them to said competitor, and to convey tbe impression that, should they
tail to confine their sales to the so-called regular channels of distribution
and continue selling directly to said competitor, they would lose the pat·
ronage o! said dealers; and
Where one of said dealers( b) Sent "follow up" circular letters pertaining to the same matter and o!
the same general tenor to the manufacturers and producers; and
(c) For the purpose of informing the manufacturers and producers that the
Atlanta wholesale grocers were organized for mutual cooperation and
protection against practices which they might deem to be detrimental to
tlwlr Interests, Included in one of such letters a newspaper clipping announcing the formation of an organization of practically all the wholesale
grocers of said city, which organization suld dealer's secretary was largely
Instrumental in creating, for the purpose of using said body as a means of
Influencing the manufacturers or producers to follow policies In harmony
wlth those of the wholesale dealers, and to membership In which said
competitor was not eligible; and
Where some of said dealers(d) Inquired of Atlanta brokers and rl'presentatlves of manufacturers whether
direct sales were being made to Sltid competitor and advised them that,
should they continue so to sell, they could not expect to retain the patronage and support of the dealers ;
All with the common intent, through concerted action, of Inducing the manufacturers and producers through fear of their united pressure, to interfere
with the freedom of said competitor to obtain groceries and other food
products, and with the et!ect of so doing:
IIeld, That such acts and practices, substantially as described, constituted
unfair methods of competition.
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COMPLAINT.
The Federal Trade Commission, having reason to believe from a
preliminary investigation made by it that The Atlanta Wholesale
Grocers, City Salesme:p's Association, J. J. Barnes-Fain Co., Kelley
Brothers Co., :McCord-Stewart Co., Marett-Streeter Co., Oglesby
Grocery Co., H. L. Singer Co., Walker Brothers Co., A. l\IcD. ·wilson
Co., Conley & Ennis, Johnson-Fluker & Co., :McDaniel & Co.,
Paradies & Rich, R. \V. Davis & Co., Charles I. Branan, J. N.
Hirsch, 0. T. Camp, and R. 0. Estes, all of whom are hereinafter
referred to as respondents, have been and are using unfair methods
of competition in interstate commerce, in violation of the provisions
of Section 5 of an act of Congress approved September 26, 1914,
entitled "An act to create a Federal Trade Commission, to define its
powers and duties, and for other purposes," and it appearing that a
proceeding by it in respect thereof would be to the interest of the
public, issues this complaint stating its charges in that respect on
information and belief as follows:
PARAGRAPH 1. That the respondent, The Atlanta "Wholesale Grocers,
is a membership corporation organized under the laws of the State
of Georgia, without capital stock, and is in effect a trade association,
the members of which are all engaged in the business of dealing in
groceries and food products in the City of Atlanta, State of Georgia;
that the respondent, The City Salesmen's Association, is an unincorporated, voluntary association composed of salesmen employed by
certain persons, partnerships, and corporations engaged in the business of dealing in groceries and food products in the city of Atlanta,
State of Georgia; that the J. J. Barnes-Fain Co., Kelley Bros. Co.,
McCord Stewart Co., Marett-Streeter Co., Oglesby Grocery Co.,
H. L. Singer Co., \Valker Bros. Co., and A. McD. \Vilson Co., are all
corporations engaged in the business of dealing in groceries and food
products in the City of Atlanta, State of Georgia; that Conley &
Ennis, Johnson-Fluker & Co., McDaniel & Co., and Paradies & Rich
are partnerships also engaged in the business of dealing in groceries
and food products in the city of Atlanta, State of Georgia; that respondents R. \V. Davis, trading under the name and style of R. \V.
Davis & Co., Charles I. Branan, and J. N. Hirsch are individuals
engaged in the business of dealing in groceries and food products in
the city of Atlanta; that respondents 0. T. Camp and R. 0. Estes
are president and secretary, respectively, of the respondent, City
Salesmen's Association. That each of said respondents, engaged in
the business of dealing in groceries and food products as aforesaid,
purchases commodities in the various States of the United States and
In foreign countries and causes same to be transported therefrom to
111213°-23-vOL 4--81
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the State of Georgia, where same are resold by said respondents
in wholesale quantities to purchasers in the State of Georgia and in
other States adjacent thereto, and said respondents cause said commodities to be transported when sold from the State of Georgia
through and into other States of the United States.
PAR. 2. That the Unity Grocery Co. and the Merchants Wholesale
Grocery Co. are corporations, each organized and existing undl3r the
laws of the State of Georgia, with principal place of business at
Atlanta, in said State, and each is engaged in the business of buying
and selling in wholesale quantities, and in the usual course of wholesale trade, groceries and food products such as are bought and sold
generally by persons, firms, and corporations engaged in the business
generally known as that of a wholesale grocer; that in the course of
its said business the Unity Grocery Co. and the Merchants 'Vholesale Grocery Co. each purchases commodities dealt in by it in the
various States and Territories of the United States and transports
same from and through other States, to the city of Atlanta, in the
State of Georgia, where such commodities are resold in the usual
course of wholesale trade; and there is continuously and has been at
all times herein mentioned a constant current of trade and commerce
in commodities so dealt in by said Unity Grocery Co. and the Merchants Wholesale Grocery Co. between and among the various States
and Territories of the United States.
PAR, 3. That the respondents, with the purpose, intent, and effect
of stifling and suppressing competition in the sale of grocery products at wholesale, have conspired and confederated together to prevent the Unity Grocery Co. and the Merchant's Wholesale Grocery
Co. from obtaining commodities dealt in by them, from manufacturers and other usual sources from which a wholesale dealer in
groceries must obtain supplies, and have by boycott and threats of
boycott and by other unlawful means induced manufacturers of
grocery products and brokers representing such manufacturers to
refuse to sell their products to said Unity Grocery Co. and the Merchants ·wholesale Grocery Co., and such manufacturers and brokers
were informed by respondents that if they sold their products to said
Unity Grocery Co. and Merchants Wholesale Grocery Co. that said
respondents would not thereafter purchase any of the products of
said manufacturers and brokers.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER.
Pursuant to the provisions of an Act of Congress approved September 26, 1914, the Federal Trade Commission issued and served
a complaint upon }he re~pondents, The Atlanta Wholesale Grocers,
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City Salesmen's Association, J. J. Barnes-Fain Co., Kelly Brothers
·Co., :McCord-Stewart Co., Marett-Streater Co., Oglesby Grocery Co.,
H. L. Singer Co., 'Valker Brothers Co., A. McD. "Wilson & Co.,
Conley & Ennis, Johnson-Fluker & Co., McDaniel & Co., Paradies
& Rich, R. W. Davis, doing business under the firm name and style
of R. "\V. Davis & Co., Charles I. Branan, J. N. Hirsch, 0. T. Camp
and R. 0. Estes, charging them with the use of unfair methods of
competition in commerce in violation of the provisions of said act.
The respondents having entered their appearances by their attorneys and filed their answers herein, hearings were had and evidence
was thereupon introduced in support of the allegations of the said
complaint and on behalf of the said respondents before an examiner
of the Federal Trade Commission theretofore duly appointed.
And thereupon this proceeding came on for final hearing, and the
Commission having heard argument of counsel and duly considered
the record, and being now fully advised in the premises, makes this
its findings as to the facts and conclusion.
FI)i"I>INOS AS TO TilE FACTS.

PARAGRAPH 1. The respondent, The Atlanta Wholesale Grocers, is,
and at all times since June 19, 1919, has been a membership corporation organized and existing under the laws of the State of Georgia.
It is without capital stock and does not engage in business for profit.
Its membership is composed of the wholesale grocers named in Paragraphs 2, 3, and 4 of these findings.
PAR. 2. Each of the respondents, J. J. Barnes-Fain Co., Kelly
Brothers Co., 1\IcCord-Stewart Co., H. L. Singer Co., A. 1\IcD. Wilson Co., 'Valker Brothers Co., Oglesby Grocery Co., and MarettStreater Co., is a corporation organized and existing under the la~s
of the State of Georgia, with its principal office and place of business in Atlanta, in said State, and is engaged in the business of purchasing in the various States of the United States groceries and
other food products, and causing same to be transported therefrom to
its place of business in the said city of Atlanta! where the same are
sold in wholesale quantities to the retail grocery trade in the State
of Georgia and adjoining States.
PAR. 3. Each of the respondents, Conley & Ennis, Johnson-Fluker
& Co., McDaniel & Co., and Paradies & Rich, is a partnership, and
as such is engaged in the business of purchasing in the various
~tates of the United States groceries and other food products, causIng same to be transported therefrom to their place of business in
the city of Atlanta, Ga., where the same are sold in wholesale

r----------------""---...oo....;. . . . ._______ - --- 4 70

•

FEDERAL TRADE COMMISSION DECISIONS.
Fin~ngs.

4F.T.C.

quantities to the retail grocery trade in the State of Georgia and
adjoining States.
PAR. 4. Each of the respondents, R. '\V. Davis, doing business
under the name and style R. '\V. Davis & Co., Charles I. Branan and
J. N. Hirsch, as an individual, is engaged in the business of purchasing in the various States of the United States groceries and
other food products and causing the same to be transported to his
place of business in the city of Atlanta, Ga., where the same are
sold in wholesale quantities to the retail grocery trade in the State
of Georgia and adjoining States..
PAR. 5. The respondent, City Salesmen~s Association of Atlanta,
Ga., for many years last past has been and was at the time of the
issuance of the complaint herein an unincorporated association, having a membership of about 75, composed of salesmen representing
manufacturers, brokers, and wholesalers of various products. Its
membership is composed principally of grocery salesmen, and about
75 per cent of the salesmen employed by the Atlanta wholesale grocers named in paragraphs 2, 3, and 4 of these findings are members. It is formed for the mutual benefit of its members and does
not engage in business for profit. Meetings are held every Satur.
day, and minutes are kept.
Respondents R. 0. Estes ann 0. T. Camp are salesmen in the city
of Atlanta and members of the City Salesmen's Association, and
at the time of the filing of the complaint in this proceeding were
secretary and president, respectively, of said association. R. 0.
:Estes is a salesman for the respondent Oglesby Grocery Co., and
0. T. Camp at the time of the occurrences set out in these findings
was the Atlanta salesman of a specialty manufacturer, the ReillyTaylor Co., of New Orleans, La.
All of the members of said City Salesmen's Association are not
made parties respondent in this proceeding because to do so would
have delayed the proceeding, and R. 0. Estes and 0. T. Camp are
named respondents as the association's representatives, for the purpose of bringing the members of the association before the Commission.
PAR. 6. The Unity Grocery Company is a corporation organized
and existing under the laws of the State of Georgia, with its principal office and place of business in Atlanta, in said State, and is
engaged in the business of purchasing in the various States of the
United States groceries and other food products and causing same
to be transported therefrom to its place of business in the city of
Atlanta, where the same are sold in wholesale quantities to the retail
grocery trade.
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PAn. 7. The Unity Grocery Company and respondent wholesale
grocers named in paragraphs 2, 3, and 4 of these findings are competitors in the business of buying and selling in wholesale quantities groceries and other food products such as are bought and sold
generally by persons, firms, and corporations engaged in the business commonly known as the wholesale grocery business.
PAR. 8. The Unity Grocery Company was organized and incorporated under the laws of the State of Georgia on April 8, 1918, by a.
number of retailers for the purpose of purchasing in wholesale quantities groceries and other food products, and selling same to retail
grocers. It is given this authority by its charter. Since the date
of its organization it has been and still is engaged in the business
of purchasing from manufacturers and producers groceries and
other food products such as are generally carried by those engaged
in the business of a wholesale grocery, and selling and distributing
same to retail grocers located principally in the city of Atlanta.
The authorized maximum capital stock of said Company is $50,000, of which amount $10,000 was paid in when business began.
Since that time its capital stock has been gradually increased. September 30, 1920, it had a paid-in capital stock of $25,000. The yearly
sales of the Company since its organization have been as follows:
$194,437.44 from April 8 to December 31, 1918; $398,819.84 in 1919;
$334,008 from January 1 to August 31, 1920. This Company has
shown a steady growth from the date of its organization. The
Unity Grocery Company sells to retail grocers only. Its sale or list
prices are the same approximately as the sale or list prices charged
by respondent wholesalers, except that said Unity Grocery Company allows a larger cash discount to stockholder customers than is
allowed by respondent wholesalers, and a larger cash discount than
is allowed by said Unity Grocery Company to its nonstockholder
customers. In addition to the above-mentioned discount given
stockholders on purchases, the Unity Grocery Company pays a
quarterly dividend of 21 per cent. Its sales are not limi~d to stockholders, but 90 per cent of its customers are stockholders. They
number approximately 120. Goods are generally sold by the Unity
Grocery Company f. o. b. warehouse, and when delivery is made
said Company makes a charge for such service. Whenever a customer does not pay for goods within one week after date of purchase,
he is cut off until he bas paid his bills. Prior to the issuance of the
complaint in this proceeding the Unity Grocery Company employeJ
no soliciting salesmen, but used the telephone instead. Since a short
time after the organization of the company, it has been able to secure
in this way about all the business it could conveniently handle.
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PAR. 9. The Merchants Wholesale Grocery Company was a corporation engaged in a wholesale grocery business similar to that of
the Unity Grocery Company. The Merchants Wholesale Grocery
Company was unsuccessful financially and went into bankrupt~y in
1919.
PAR. 10. Respondents named in paragraphs 2, 3, and 4 of these
findings, were, at all times, mentioned in the complaint and ever
since have been engaged in the business of purchasing in wholesale quantities groceries and kindred products, and selling and distributing same to retail grocers in the usual course of the wholesale
grocery trade. They employed salesmen who called on the retail
trade and solicited orders, and said respondents extended credit to
their customers and delivered goods in Atlanta and its suburbs
without making any additional charge for the service of delivering.
The total sales of respondents above referred to :for the year 1919
amounted to $14,279,044. There are approximately 1,800 retail
grocers in Atlanta, most of whom are supplied by said respondents.
About 100 are supplied by chain stores, and approximately 120 purchase more or less of their supplies from the Unity Grocery Company.
PAR. 11. The business carried on by the Unity Grocery Company
originated in an effort upon the part of retail dealers in Atlanta,
Ga., to purchase groceries and other food products at reduced costs.
Costs were reduced in part by (1) soliciting sales over the telephone,
(2) doing business upon short credit terms, (3) having few salaried
officers, and (4) not giving free delivery service to customers. 'Vith
very few exceptions, manufacturers and producers engaged in marketing groceries and other food products sell to the Unity Grocery
Company at the same price and upon the same terms and conditions
as to respondent wholesalers. The business carried on by the Unity
Grocery Company, as hereinbefore found, was not in harmony with
the plan and policy of respondent wholesalers named in paragraphs 2, 3, and 4, of these findings, respecting the. distribution
of grocery and other food products from manufacturer to wholesaler, to retailer, to consumer. The respondent wholesalers referred
to in this paragraph were opposed to sales direct by manufacturers
and producers to the Unity Grocery Company.
PAR. 12. Shortly prior to March 24, 1919, a committee comprising
a number of the members of the respondent City Salesmen's Association-about seven in number-the names of whom are not all known
but among whom were J. C. Harrison and A. S. Edwards, salesmen of respondent 'Valker Brothers Co., R. 0. Estes, salesman of
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Oglesby Grocery Co., and E. S. Morris, salesman of respondent
Kelly Brothers Co., met on different occasions in the City of Atlanta
and discussed the question of sales direct by manufacturers and producers to the Unity Grocery Company. This committee of salesmen reflecting the views of their employers, and in their own interest as salesmen of such employers, was opposed to sales direct by
manufacturers and producers to the Unity Grocery Company. At
these meetings the above-mentioned committee of salesmen for the
purpose and object of causing manufacturers and producers not to
sell to the Unity Grocery Company, drafted two form letters intended to be sent to all important manufacturers and producers selling grocery products in the Atlanta market, one to be sent out by
the respondent City Salesmen's Association and the other over the
name of each of the respondent wholesalers named in paragraphs
2, 3, and 4 of these findings as set out above.
PAR. 13. The letter drafted by the committee of salesmen and
intended to be sent out by the respondent City Salesmen's Association with the purpose and object as found in the foregoing paragraph was presented to the respondent City Salesmen's Association
in open meeting. This letter was discussed by the Association members, and after certain changes had been made, the respondent City
Salesmen's Association's authorized officers on March 24, 1919, sent
a copy of the same to all important manufacturers and producers
selling grocery and other food products in the Atlanta market.
The letter sent pursuant to such authorization reads as follows:
GENTLEMEN:

Do you need the jobber as a distributor?
Upon the BUCOCBB ot the jobber depends the salary ot the Atlanta City
salesman.
It you sell "the cream" of the Atlanta retall trade direct, how can you ask
the co-operation of the salesman and the jobber In distributing your goods to
the remainder of the retail trade?
We invite you to carefully investiJate the distribution of your goods In
Atlanta, nnd 11 they are not going through the legitimate jobbing channels
we would be glad to bave your cooperation in directing their sale.
We ask you to look into the distribution of your goods in Atlanta, and if
they are not going through the legitimate jobbing channels, don't you think
It would be to your Interest to direct the sale where it properly belongs?
You need our assistance, we need your help. May we expect it?
Respectfully yours,
CITY SALESMEN's AssociATION.

PAR, 14. The other letter drafted by the committee of salesmen and
intended to be sent out by the different respondent wholesalers, as
stated in paragraph 12, was authorized and sanctioned by the sec-
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retary of the respondent City Salesmen's Association, and a large
number of its members. This latter was submitted to certain respondent wholesalers sometime between the 15th and 24th of March,
1919. The exact number and the names of all the salesmen who
presented this letter to respondent wholesalers is not known, but they
apparently represented a group larger in number than the committee
which drafted the same, and consisted of some twelve salesmen, most
of whom were employed by the different respondent wholesalers.
This letter was submitted to respondents Vvalker Brothers Co., H.
L. Singer Co., Oglesby Grocery Co., Charles I. Branan, Kelly Brothers Co., R. "\V. Davis & Co., J. J. Barnes-Fain Co., Johnson-Fluker
& Co., Paradies & Rich, McCord-Stewart Co., and Conley & Ennis.
The first eight named respondents on their own stationery under
date of March 24, 1919, and over their own names sent this letter to
all important manufacturers and producers selling grocery products
in the Atlanta market. Paradies & Rich sent this letter out under
date of March 26, 1919. Respondents McCord-Stewart Co. and
Conley & Ennis did not send out the letter. Respondents Kelly
Brothers Co., Walker Brothers Co., Oglesby Grocery Co., H. L .
.Singer Co., R. W. Davis & Co., Johnson-Fluker & Co., Paradies &
Rich and Charles I. Branan knew that other respondent wholesalers
were sending out this letter, and that the respondent City Salesmen's Association was sending out the respondent City Salesmen's Association letter as found in paragraph 13. Members of the
respondent City Salesmen's Association who submitted the letter to
respondent wholesalers discussed with the last named eight respondent wholesalers the matter of the respondent City Salesmen's
Association and the said respondent wholesalers sending out the letters to manufacturers and producers, and it is found that the last
eight above named respondents knew that the respondent City Salesmen's Association letter and the respondent wholesalers' letter of
March 24th were being sent out, and that they intended them as a
united protest on the part of the respondent City Salesmen's Association and said respondent wholesalers against sales by manufacturers and producers to the Unity Grocery Company. This letter
read as follows :
" GENTLEMEN!

The manufacturer-the jobber-the retailer. The generally recognized channel for distributing goods to the consumer.
Do you need the services and good wlll of the Atlanta jobber in distributing
your goods? If you do, bow can you hope for tbe.Jobber to continue in business
and feature your goods when you go direct, over b!s head and sell through buying agencies, a good part of his retail customers?
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We ask you to look into the distribution of your goods in Atlanta, and it
they are not going through the legitimate jobbing channels, do you not think
it would be to your interest to direct the sale where it properly belongs?
If you do not need the services of the jobber and his many salesmen, this
letter will not interest you."
PAR. 15. J. C. Harrison, a member of the respondent City Salesmen's Association and a salesman of respondent Walker Brothers
Company, was largely instrumental in the composition of the two
letters set out in the foregoing paragraphs, and in cooperation with
R. 0. Estes, secretary of the respondent City Salesmen's Association ·
and salesman of Oglesby Grocery Company, was influential in causing the respondent City Salesmen's Association and respondent
wholesalers to send out the letters with the object and purpose as
found in the foregoing paragraphs.
PAR. 16. On Aprilll, 1919, the respondents named m Paragraphs
2, 3, and 4 of these findings, as set out above, met in the City
of Atlanta, Georgia, for the purpose of forming an organization for their mutual benefit. These respondent wholesalers met
again on April17, 1919, at which meeting officers were elected. A.
W. Walker, of respondent ·walker Brothers Co., was influential in
perfecting the organization and was elected secretary. Subsequently
on June 19, 1919, as hereinbefore found, this organization was incorporated under the name of The Atlanta Wholesale Grocers. This ·
organization was not, as such, a party to the conspiracy alleged in the
complaint and found in these findings, as set out above. The membership of this organization comprise practically all of the wholesale grocers in the City of Atlanta. The Unity Grocery Co. was
not eligible to membership under the rules of this organization.
Weekly meetings were held, and at such meetings matters of mutual
business and social interest were discussed. The discussions at various times pertained, among other things, to such matters as taxation, telephone service, road problems, sidewalk deliveries, credits,
continuation of suburban express lines, cooperation between wholesalers and retailers, relief of public from sugar shortage, inadequate
facilities of the freight-receiving depots, and exchange of bulletins
with the St. Louis Wholesale Grocers. Minutes were kept and many
matters discussed by the Association are recorded in the minutes.
The minutes contain no discussion of matters relating to manufacturers selling the Unity Grocery Co. Paragraph 2 of the certificate
of incorporation of The Atlanta Wholesale Grocers, contains the
following statement as to the purposes of the organization:

The object and purpose of said corporation is to foster and promote a feeling of good fellowship and good will among its members, and, on broad and
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TBE WHOLESALE GROCERY TRADE OF

ATLANTA.

To establish harmonious relations between manufacturers, wholesalers, and
retailers for the advancement of their several interests and businesses in the
distribution of food products, to the end that same will reach the consumers at
the lowest possible cost.
To obtaining just and fair laws relating to all matters in which its members are interested, establishing bureaus for the exchange of such information among its members as may seem proper, and to do any and all things necessary for the conduct of such incorporation and the bringing together of its
members in closer association.

It is found that A. ,V, Walker, of respondent Walker Brothers
Co., had the further purpose and object of using the said organization as a means o£ influencing manufacturers and producers to refuse
to sell to the Unity Grocery Company, by informing said manufacturers and producers that the members, constituting in their combined form The Atlanta 'Vholesale Grocers, objected to manufacturers and producers selling the Unity Grocery Company.
PAR. 17. Certain o£ the manufacturers and producers to whom
respondent Walker Brothers Co. sent the wholesalers' letter of :March
24, 1919, as hereinbefore set out, replied to said letter, and such replies indicated to Walker Brothers Co. that said manufacturers and
producers had not fully understood the said letter of March 24,
1919, and on April 18, 1919, respondent Walker Brothers Co. sent
out to the important manufacturers and producers selling grocery
and other food products in the Atlanta market, another letter to
explain and make clear the aforesaid letter of :March 24, 1919.
Walker Brothers Co. enclosed in this letter of April 18, 1919, a
newspaper clipping which recited the fact that the wholesale grocers
of Atlanta had organized for their mutual benefit. It is found that
tValker Brothers Co. enclosed said newspaper clipping in said letter
with the purpose of informing said manufacturers and producers
that The Atlanta Wholesale Grocers were organized for their mutual
cooperation and protection against any practices which they might
deem to be unfair or detrimental to their interests. 'Valker Brothers
Co.'s letter of April18 reads as follows:

In re: Justioe and Your Jobber.
The Manufacturer and the Jobber can not both sell the same Retail customer successfully.
Do you need the Jobber? It so, do you think there is any justice in the
Manufacturer selling the Jobber's retail trade direct through a Buying Agency,
such as the Unity Grocery Company and others, who neither employ traveling
salesmen, or otherwise assist the Manufacturer in distributing his goods.
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The Wholesale Groceryman pays taxes, rents a warehouse, carries heavy
stocks of goods, borrows large sums of money, extends good credits and ri-sky
credits, operates dellvery trucks, and employs the best high class salesmen
to be had.
AU of this for what purpose?
To give the Manufacturer and the netnll Merchant the best known means of
distribution.
The firm of Walker Brothers Company desires to continue in business and
distribute your products, but if you "tie" our hands by seillng direct some
of our trade, what can we do?
We ask you, 1\Ir. Manufacturer, most seriously, what you would do under
similar circumstances?
We earnestly solicit your cooperation and support, and beg that we may
all" pull" together as heretofore. The Manufacturer, The Jobber, The Retailer.
Most sincerely yours,

'V

ALKER BROTHERS COMPANY.

FOOD FOR THOUGHT.

Possibly you do not know that the Unity Grocery Company of Atlanta, stock
owned exclusively by Retail Merchants, employs no Salesmen, buys goods at Jobbers' cost, bllls them out to Its Stockholders, and collects for them the following
week at Jobbers' cost plus 3%.
Do you think this is price cutting!
Can you expect your jobber to meet this kind of competition and discount his
bllls?
Do you think this plan of Unity Grocery Company distribution will increase
your sales?

The newspaper clipping enclosed in the foregoing letter of April
18th, reads as follows :
HUDSON PRESIDENT OF ATLANTA 'VHOLESALE GROCERS ASSOCIATION,

The Atlanta Wholesale Grocers Association at a meeting Thursday afternoon
in the Chamber of Commerce elected E. l\I, Hudson, of the McCord-Stewart
Company, as president; J. N. Hirsch was named vice-president; A. W. Walker,
secretary ; and H. L. Singer, treasurer.
The wholesale grocers have organized for their mutual benefit and have filed
an application for charter. It Is expected that virtually every wholesale grocery
firm In Atlanta will become indentified with the Association,
The following firms already belong to the association: J. J. Barnes-Fain
Company, Charles I. Branan, n. W. Davis & Co., Sam Saltzman, A. McD. Wilson Co., J. N. Hirsch,, Paradies & lllch, Kelly Bros. Co., H. L. Singer Co., Conley & Ennis, Rogers-Prater Company, Johnson-Fluker & Co., Marett-Streater
Company, Oglesby Grocery Company, l\IcDanlel & Oo., l!cCord-Stewart Company, Walker Brothers Company,
PAR. 18. On May 1, 1919, respondent "Valker Brothers Co. sent out
another letter to most of the manufacturers and producers from
whom it buys goods. In this letter were enclosed copies of tne letters
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sent out by Walker Brothers Co., under date of April 18th, as hereinbefore set out. Its letter of May 1st, reads as follows :
GENTLEMEN:

Re: Unity Grocery Company.

For your information we beg to state we have received very favorable replies,
both direct and in person, from the majority of our manufacturing friends,
whom we told our troubles to in the form of a circular letter addressed to " M:r.
Manufacturer" on April 18th, a copy of this letter enclosed for ready reference.
The Atlanta situation, as we view it, is far more serious than, we belleve, the
Manufncturers realize, and, unless the Jobber is given immediate protection by
the 1\Ianufacturer from this unjust method of competition, his usefulness as a
distributor for the Manufacturer is going to be greatly reduced.
We have good reason to fear, and' believe other Buying Agencies, similar to the
Unity Grocery, will soon be organized in this city. Should this occur, you can
readily see where your jobber will be, either out of business or in bankruptcy,
We firmly believe the jobber is the Manufacturer's best and most economical
method of getting goods to the lletaller, and we earnestly solicit your cooperation.
Yours very truly,
W ALKEB

BROTHERS COMPANY.

PAR. 19. During the penod late spring and early summer following
the sending out of the letters of March 24, 1919, by the respondent
City Salesmen's Association and respondent wholesalers, as hereinbefore found, some of the respondent wholesalers, to wit, Walker
Brothers Co., H. L. Singer Co., Oglesby Grocery Co., and Paradies
& Rich, inquired of certain Atlanta brokers and employees representing manufacturers in the Atlanta market whether direct sales
were being made to the Unity Grocery Company, and whether it
was their intention selling direct to the Unity Grocery Company, and
the above-named respondents referred to in this paragraph notified
the said brokers and manufacturers' employees that they could not
expect to retain the patronage, cooperation, and support of the. respondent wholesalers referred to in paragraphs 2, 3, and 4 of these
findings, if they continued to sell to the Unity Grocery Company.
PAR. 20. During the period of late spring and early summer follow ·
ing the sending out of the letters of March 24, 1919, by the respondent
City Salesmen's Association and respondent wholesalers, as hereinbefore found, a number of brokers, agents, and salesmen representing grocery and other food product manufacturers and producers
in the Atlanta market wrote the principals, whose lines of products
said brokers, agents, and salesmen represented, that said respondent
City Salesmen's Association and respondent wholesalers' letters of
March 24, as aforesaid, were connected in one campaign and sent to
all grocery and food product manufacturers and producers for the
purpose of securing general action against sales direct to the Unity
Grocery Compnny.
·
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PAR. 21. On or about April18, 1919, a number of Atlanta brokers,
representing manufacturers of grocery and other food products,
met in the city of Atlanta, Georgia, and organized. The purpose
and object of this brokers' organization was to classify concerns to
whom said brokers would sell and those to whom said brokers would
not sell. At this organization meeting the question whether said
brokers would sell to the Unity Grocery Company was discussed.
These brokers decided to continue selling to the Unity Grocery
Company for the time being.
PAR. 22. During the period of late spring and early summer following the sending out of the letters of March 24, 1919, by the respondent City Salesmen's Association and respondent wholesalers,
as hereinbefore found, the Unity Grocery Company had fewer calls
from brokers representing in the Atlanta market manufacturers of
groceries and other food products. This' conduct on the part of said
brokers is attributable to the acts and conduct on the part of the
respondent wholesalers and respondent City Salesmen's Association,
as set forth in the foregoing paragraphs of these findings.
PAn. 23. That by reason of all of the acts, practices,· and conduct
on the part of respondent City Salesmen's Association and respondent wholesalers, as set forth in the foregoing paragraphs of these
findings, the Unity Grocery Company's freedom to purchase and
secure supplies, usually handled by it in the course of its business
in interstate commerce, was unduly obstructed and interfered with.
The Unity Grocery Company for a short period of time during the
late spring and summer of 1919 was unable to purchase and secure
supplies from the Southern Cotton Oil Company, of Savannah,
Georgia; the Carnation Milk Company, of Chicago, Illinois; and
Stokeley Brothers Company, of Newport, Tennessee.
PAR. 24. It is found that it was the common purpose of the respondent City Salesmen's Association, and respondents 'Valker
Brothers Co., Kelly Brothers Co., Oglesby Grocery Co., H. L. Singer
Co., R. ,V. Davis & Co., Paradies & Rich, Charles I. Branan, and
Johnson-Fluker & Co., to induce manufacturers and producers
through fear of united pressure exerted by them to interfere with the
freedom of the Unity Grocery Company to obtain in interstate commerce groceries and other food products, and as a means to the attainment of such purpose pursued in common and in cooperation
with each other the acts and conduct as found in the foregoing paragraphs of these findings. That the purpose and intent of all of the
activities, as set out in these findings, on the part of the respondent
City Salesmen's Association and respondent wholesalers, referred to
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in this paragraph, was unduly to hinder competition in interstate
commerce between respondents Walker Brothers Co., Kelly Brothers
Co., Oglesby Grocery Co., H. L. Singer Co., R. vV. Davis & Co.,
Paradies & Rich, Charles I. Branan, and Johnson-Fluker & Co., and
the Unity Grocery Company, and thereby unduly to hinder competition in the distribution and sale of groceries and other food
products in interstate commerce.
P .AR. 25. There is not sufficient evidence in the record to support a
finding that respondents, J. J. Barnes-Fain Co., Marett-Streater Co.,
A. :McD. 'Vilson Co., Conley & Ennis, :McCord Stewart Co., McDaniel & Co., and J. N. Hirsch, were parties to the conspiracy alleged
in the complaint and found in these findings.
CONCLUSION.

That the acts, agreements; understandings, policies, and practices
of the respondents, City Salesmen's Association, 'Valker Brothers
Co., Kelly Brothers Co., Oglesby Grocery Co., H. L. Singer Co.,
R. '\V. Davis & Co., Paradies & Rich, Charles I. Branan, and Johnson-Fluker & Co., and each and all of them are unfair methods of
competition in interstate commerce, and constitute a violation of the
Act of Congress 'approved September 26, 1914, entitled "An Act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes."
ORDER TO CEASE .AND DESIST,

This proceeding having been heard upon the complaint of the
Commission, the answers of the respective respondents, the testimony and evidence, and the argument of counsel, and the Commission having made its findings as to the facts with its conclusion that
respondent City Salesmen's Association, its officers, committees, and
members, and respondents ·walker Brothers Co., Kelly Brothers Co.,
Oglesby Grocery Co., H. L. Singer Co., Johnson-Fluker & Co., R. ,V,
Davis, doing business under the name and style of R. W. Davis &
Co., Paradies & Rich, and Charles I. Branan, have violated the provisions of the act of Congress approved September 26, 1914, entitled
"An act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes,"
It is now ordered, That respondent City Salesmen's Association,
its officers, committees, and members, Walker Brothers Co., Kelly
Brothers Co., Oglesby Grocery Co., H. L. Singer Co., JohnsonFluker & Co., R. ,V, Davis, doing business under the name and style
of R. W. Davis & Co., Paradies & Rich, and Charles I. Branan, and
each of them, forever cease and desist from-
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1. Combining and conspiring together among themselves, or with
others, and from using any scheme or device or means whatsoever,
directly or indirectly, to accomplish that result, to hinder, obstruct,
or prevent the Unity Grocery Company, or others engaged in similar business, from freely purchasing and obtaining, in interstate
commerce, the commodities or products handled by said company
in the course of its business, or from freely competing in interstate
commerce with respondents Walker Brothers Co., Kelly Brothers
Co., Oglesby Grocery Co., H. L. Singer Co., Johnson-Fluker & Co.,
R. ,V, Davis & Co., Paradies & Rich, and Charles I. Branan, or
others engaged in similar business.
2. Combining and conspiring among themselves and with others
to give, and from giving, directly or indirectly, verbal, written, or
other notices or communications, to manufacturers and producers,
their agents or brokers, having the purpose, tendency, or the effect
of inducing, coercing, or compelling manufacturers and producers,
their agents or brokers, to refuse to deal with or sell to the Unity
Grocery Company, or others engaged in similar business, upon the
same terms and conditions usually accorded by said manufacturers
and producers to respondents 'Valker Brothers Co., Kelly Brothe,rs
Co., Oglesby Grocery Co., H. L. Singer Co., Johnson-Fluker & Co.,
R. ,V, Davis & Co., Paradies & Rich, and Charles L Branan.
3. Combining or conspiring together among themselves, or with
others, and from using any scheme or device or means whatsoever,
to accomplish that result, directly" or indirectly, to hinder, obstruct,
or prevent manufacturers or producers, their agents or brokers, from
dealing with the Unity Grocery Company, or others engaged in
similar business, upon as favorable terms and conditions as those
usually accorded by the said manufacturers or producers to respondents, 'Valker Brothers Co., Kelly Brothers Co., Oglesby Grocery Co., H. L. Singer Co., Johnson-Fluker & Co., R. ,V, Davis &
Co., Paradies & Rich, and Charles I. Branan, or others engaged in
similar business.
4. Combining and conspiring among themselves, or with others,
to induce, coerce, or compel manufacturers or producers, or their
agents or their brokers, directly or indirectly, to refuse to sell
goods, wares, and merchandise to the Unity Grocery Company, or
to others engaged in the same business, upori the same terms and
conditions usually offered and given by the said manufacturers and
producers, their agents or their brokers, to respondents 'Valker
Brothers Co., Kelly Brothers Co., Oglesby Grocery Co., H. L. Singer
Co., Johnson-Fluker & Co., R. ,V, Davis & Co., Paradies & Rich, and
Charles I. Branan, or others engaged in the same business.
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5. Combining and conspiring among themselves, or with others,
to boycott or threaten to boycott, or to threaten with loss of patronage or custom or support, any manufacturer or producer, or his agent
or broker, engaged in interstate commerce, who sells or agrees to sell
to the Unity Grocery Company, or others engaged in similar business, on the same terms and conditions accorded by such manufacturer or producer, or his agent or broker, to respondents 'Valker
Brothers Co., Kelly Brothers Co., Oglesby Grocery Co., H. L. Singer
Co., Johnson-Fluker & Co., R. W. Davis & Co., Paradies & Rich,
and Charles I. Branan, or others engaged in the same business.
It is further ordered, That the respondents, City Salesmen's Association, its officers, committees, and members, ·walker Brothers Co.,
Kelly Brothers Co., Oglesby Grocery Co., H. L. Singer Co., JohnsonFluker & Co., R. vV. Davis & Co., Paradies & Rich, and Charles I.
Branan, and each of them, shall within (60) days after the service
upon them of a copy of this order file with the Commission a report
in writing, setting forth in detail the manner and form in which
they have complied with the order to cease and desist, hereinbefore
set forth.
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purchasers to confine their pul'chases, either largely or exclusively, to the products of the respondent aod to hinder or prevent respondent's competitors from making sales of similar
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Answer, st!pulation,l Reason for discontinuance or dlsmlssal.
or tnal.

System of cumulative rebates or diso:·ounts cal- I Answer and trial .. Evidence not suftlcient to support an
culated to cause dealers to confiine their purorder.
chases largely or exclusively to respondent's
products.
The DB.!ton Adding .••.• do ...•.•.•••...••....•. do •.••••••.•••••..••••..••••.•••.•.••.••.....•.•. do ••...•...•••.
Do.
Machine Co.
Ellis Adding Type- ..••. do .....•.•.........•.•. do .•••.•.•••...•••••••.•••••.•••.•....•......•... do .....••.•.•.. 1
Do.
write.r Co.
Int&national Money
Do.
Machine Co.
Do.
Marcha.n t CB.!cula.ting
Machine Co.
Rockford Milling M ...
Do.
chine Co.
Do.
Teetor Adding M8chine Co.
1. D. Ada.ms & Co ••.. Road machinery and Commercill.! bribery: (money, gratuities, and en-( .•.•. do •••••••..•••. ( Failure of proof.
kindred products.
tertainmen t; and J'aymen t or expenses of
public officials an their representatives to
respondent's place of business to inspect r&spondent's products).
Adolphe W. Harper, Ship chandlery sup- CommerciB.! bribery (cash commissions and gr...l .....do •••••••••.••. l No reason B.Ssigned.
plies.
tuities).
trading under the
the na.me and style
of A. W. Harper
Ship Chandlery.
Do.
I Western Electric Co., Telephonic appliances, Tying and exclusive contracts in violation of Answer •••••••••••• !
sees. 5 and 3 of the Federll.! Trade Commission
e9.uipment, and supInc.
plies.
and Clayton Acts; misrepresentations conct'rn·
ing and affecting the use of competitors' appliances, using influence of banks to induce purchase or respondent's supplies, pr<X'Uring or
attempting to procure cancellatiOn or contracts
for purchase or equipment from competitors,
11.nd misrepresenting competitors' plans, ail in
violation or sec. 6 or the Federll.! Trade Commission Act.
Oldbury-E 1 e c t r o - Perchlorate of potash .• Combining or conspiring to cut o:ti competitors' Answer and trill.! ••. I No reasons assigned; dismissed without
prejudice.
supplies.
Chemical Co., J. L.
& D. S. Ricker, Inc.,
and Central Railway
Signll.! Co.
Machine Co.

Adding

~

00
00

Typewritini!J calculating ana adding
machines.
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762 1 Dixie Manufacturing 1 Razors ••••••••••••..•. ML<:representing prices expected to be and usu- .•••• do ••••••••••••. 1 Respondent corporation by operation of
ally charged; false and misleading advertising
Co., Inc.
law has ceased to exist.

18

846

A. S. Fox, trading under the name and
style of Franklin
Tue & Rubber Co.,
and L. Goodman.
Davidson, Seay, Adams Co.
Burk-Rex Oil Co. and
James A. Buie.
Wood &Co .•...•.....

and misrepresenting respondent's business
status and dealings.
Automobile tires .•.••. Appropriation of corporate name of competitor
as a trade name.

No reasons assigned; dismissed without
prejudice.

Poultry, eggs, and I Cutting otl competitors' supplies •••••.•••••••••• J Answer and trial...J No reasons assigned.
other produce.
Capital stock ••••.•.••• False and misleading advertising and mislead-, ••••• do ..•.......... , Failure of proof.
ing course of conduct.
718
Coffee, teas, and spices.f Tying or exclusive contracts or dealings in viola- .•••. do.. . • • • • . . . . . . No reasons assigned.
tion of sees. 5 and 3 of the Federal Trade Commission and Clayton Acts, respectively .•
719 Commercial Import- .•••• do •••...........•. I..... do ••••••.•.••.•••••••••••••••••••••.••.••.. .l ..... do ••.•......•..
Do.
ing Co., Inc.
720 Richardson & Hol- .•••. do •••••...... ··
Do.
do.·····································
do.············
land, Inc.
721 D. Davies & Co ....•••.•••• do ••••••••••.•••••••••• do ••••••.••....•.••.•.•••••••.••••...•......••••. do ••••••.••.•..
Do.
722 Matthews & Kerr,Inc ...... do .•........••••••••••• do •••.••.•••..••.....••••••.••••••..•....•••.•••. do •••••••••••••
Do.
723 Defiance Tea & Coffee ..••. do •.................••• do ..................••..••••..•••••.......•..•••• do ••••.•••••.•.
Do.
eo., Inc.
724 Martm Marks Coffee .•••. do ...•
. .••• do ••••••••••••.
Do.
Co.
595 Dove Oil Co........... Capital stock •.....•... False and misleading advertising •••..••.••..•••. , ..••• do •••••••••••.•
8
Do.
732 Winthrop Chemical Verona! •.•••.•.•..•... False and misleading advertising. (Respondent, .•.•• do ••••••••••••. "The patent in question expired Feb. 14,
10
Co., Inc.
claiming under a patent and trade-mark pur1922, and the commission's license unchased of the Alien Property Custodian during
der such patent automatically expired
the war, advertised that it alone made genuine
with the patent, and therefore the comverona!, the fact being that prior thereto the
mission has no jurisdiction in the premFederal Trade Commission licensed three conises."
cerns, not including respondent, under the
"Trading with the enemy act," to make and
sell the preparation theretofore known as verona!.)
607 Iowa-Nebi'8Ska-Min- Groceries and food Combining and conspiring to cut ol! supplies of
Kay.
do ••••••••••
No reasons assigned. Dismissed without
nesota Wholesale
products.
nonmember comf.etitors through "boycott,
prejudice.
threats of boycot , withdrawal of patronage,
Grocers Assn., Its
officers and memand threats of the same, and by various other
bers.
means" of coercion directed at the manufacturers from whom they purchased.
• The complaint, omitting the routine and formal allegations, charges that respondent "Loans to proprietors of hotels, restaurants, and other places where meals are served to
the public, sets of coffee urns '" '" ·~which urns are l06I1ed as aforesaid without consideration other than that the customers receiving same, at the instance and request o respondent,enter into agreements or unaerstsndings with respondent that they will thereafter purchase from respondent all coffee, teas, and spices con.•umed by them in carrying
on their respective business; that the practice * * * has a dangerous tendency unduly to hinder competition * * *"• and that the effect thereof "May be to substantially
lessen competition in, and create a monopoly in, the line of commerce herein" involved.
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Respondents.
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Answer, stipulation, Reason for discontinuance or dismissal.
or trial.

Charges.

Quaker Oil Products

Oils (for leather, tex- Commercial bribery (money and gratuities) .•... Answer and trial. •• No reasons assigned.
tile, and metal industries).
E. F. Houghton & Co.. Textile soaps and Commercial bribery (cash commissions) •.....•.. .•••. do •••••..••.••.
Do.
greases.
llucklestone Oil Co. Capital stock •..•.•.... False and misleading advertising In connection ..... do .•..•..•.••..
Do.
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COMPLAINT IN THE MATTER OF THE PHILADELPHIA WHOLESALE DRUG CO. ET
AL., AND OPINION BY COMMISSIONER GASKILL DISSENTING FROM THE ACTION
OF THE COMMISSION IN DISMISSING THE SAME.•
COMPLAINT.

I.
The Federal Trade Commission, havmg reason to believe from a
preliminary investigation made by it that the Philadelphia 'Vholesale Drug Company, Frank R. Rohrman, Russell T. Blackwood,
A. T. Pollard, Harry Z. Krupp, H. C. Clapham, G. W. Fohr, A. R.
Hesske, J. N. G. Long, 0. ,V. Osterlund, H. J. Seigfreid, and F. P.
Streeper, all of whom are hereinafter referred to as respondents,
have been and are using unfair methods of competition in interstate commerce in violation of the provisions of Section 5 of an Act
of C,ongress, approved September 26, 1914, entitled, "An Act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes," and it appearing that a proceeding by it in
respect thereof would be to the interest of the public, issues this
complaint stating its charges in that respect on information and
belief as follows :
PARAGRAPH 1. That the respondent, Philadelphia 'Vholesale Drug
Company, is a corporation organized and existing under the laws
of the State of Pennsylvania, with its principal place of business
in Philadelphia, in said State. That the respondents Frank R.
Rohrman, Russell T. Blackwood, A. T. Pollard, and Harry z.
Krupp are stockholders and chief executive officers of sl).id Philadelphia 'Vholesale Drug Company. That the respondents H. C. Clapham, G. ·w. Fohr, A. R. Hesske, J. N. G. Long, 0. ,V. Osterlund,
H. J. Seigfreid, and F. P. Streeper are stockholders and members
of the Board of Directors of said Philadelphia Wholesale Drug
Company.
PAR. 2. That there are in excess of five hundred stockholders of
said Philadelphia ·wholesale Drug Company, nearly all of whom are
engaged in the business of conducting retail drug stores in the State
of Pennsylvania and States adjoining thereto, including New Jersey,
Delaware, Maryland and Virginia; that in addition to said stockholders there are approximately two hundred and seventy other
proprietors of retail drug stores in said States to whom said Philadelphia "Wholesale Drug Company has given certain purchasing
privileges substantially equal to those enjoyed by the stockholders of
said Philadelphia Wholesale Drug Company. That said stockholders
and those to whom said purchasing privileges have been given, aggregate approximately eight hundred in number and constitute a
• Docket 600.

See table preceding, p, 483.
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class so numerous as to make it impracticable to make them all
parties-respondent herein, but those designated herein as respondents
are fairly representative of the whole.
PAR. 3. That said respondent Philadelphia Wholesale Drug Company is engaged in the business of buying in wholesale quantities
drugs and druggists sundries in the various markets of the world,
causing said commodities to be transported from and through various States of the United States other than the State of Pennsylvania,
to Philadelphia in the State of Pennsylvania, where such drugs and
druggists' sundries are stored in its warehouses and resold and transported to those of its stockholders who conduct retail drug stores
and to other proprietors of retail drug stores to whom have been
given purchasing privileges substantially similar to those enjoyed by
said stockholders, and the sales of said Philadelphia Wholesale Drug
Company are limited to its stockholders and to those to whom it has
given said purchasing privileges.
PAR. 4. That said respondent Philadelphia Wholesale Drug Company publishes each month and circulates among its stockholders
and customers a pamphlet called "Druco News," which it denominates the official organ of said respondent, and which is devoted to
the interests of its stockholders and customers and consists of paid
advertisements, news and editorial matter. That in the October,
1919, issue of said publication, and in subsequent issues, complaint was
made concerning the refusal of the Mennen Company to allow to
said Philadelphia Wholesale Drug Company the same quantity trade
discount allowed by said Mennen Company 'upon purchases of like
quantities by other customers, and the statement was made by respondent that if its stockholders and customers should resent this
action by said Mennen Company that company would have only
itself to blame; that in the December, 1919, issue of said publication,
the announcement was made that said respondent had returned certain orders given it by its stockholders and customers for commodities sold by said Mennen Company, and the further statement was
made that said respondent would not cooperate with said Mennen
Company nor ask its stockholders and customers to do so, so long
as said Mennen Company continued to give others a larger discount
tha nthat given to said respondent on like purchases. That said
action and announcements by said respondent were calculated and
intended to inspire resentment against the Mennen Company and
to result in the withhholding of purchases from and sales of the
products of said Mennen Company to and by the stockholders and
customers of the Philadelphia Wholesale Drug Company.
PAR. 5. That the use by each and all of said respondents severally
and in their common interest, of the above mentioned practices, is
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an unfair method of competition in commerce within the meaning
of Section 5 of an Act of Congress, entitled, "An Act to create a
Federal Trade Commission, to define its powers and duties, and for
other purposes," approved September 26, 1914.

II.
And the Federal Trade Commission, further having reason to
believe from a preliminary investigation made by it that the Philadelphia Wholesale Drug Company, Frank R. Rohrman, Russell T.
Blackwood, A. T. Pollard, Harry Z. Krupp, H. C. Clapham, G. W.
Fohr, A. R. Hesske, .J. N. G. Long, 0. ·w. Osterlund, H . .J. Seigfreid, and F. P. Streeper, herein referred to as respondents, have
been and are violating the provisions of Section 5 of an Act of Congress, approved September 26, 1914, entitled, "An Act to create a
Federal Trade Commission, to define its powers and duties, and for
other purposes," issues this complaint, stating its charges in that
respect on information and belief as follows:
PARAGRAPH 1. That the several recitals in Paragraphs one to four,
inclusive, of Count 1 are hereby charged as fully and completely
as though the several paragraphs were herein repeated verbatim.
PAR. 2. That the Philadelphia Wholesale Drug Company, its
officers, stockholders and customers holding a purchasing privilege,
have conspired, confederated and agreed together to discriminate
against and restrict the purchase of the products of the Mennen
Company by themselves and the resale by them to customers of their
retail stores; t_hat in pursuance of said conspiracy, the said respondents or some of them, caused to be published in the" Druco News,"
a monthly publication issued by the Philadelphia 'Vholesale Drug
Company as its official organ devoted to the interests of its stockholders and customers, and circulated among the members and customers of the Philadelphia 'Vholesale Drug Company and the
public, a statement to the effect that the Mennen Company had
refused to allow the Philadelphia Wholesale Drug Company the
same discount on quantity purchases as were allowed to other purchasers of like quantities, with other matter implying an invitation
to the members and customers of the company to resent such action
by the Mennen Company and to act in unison to accomplish a common object, viz, to compel the Mennen Company to allow a satisfactory quantity discount to the Philadelphia Wholesale Drug Company by a boycott on the purchase and sale of the Mennen Company's products.
PAR. 3. That the use by each and all of said respondents severally
and in their common interest, of the above mentioned practices, is
an unfair method of competition in commerce within the meaning
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of Section 5 of an Act of Congress, entitled, "An Act to create a
Federal Trade Commission, to define its powers and duties, and for
other purposes," approved September 26, 1914.
DISSENTING OPINION BY COMMISSIONER GASKILL.

I am unable to concur with the majority of the Federal Trade
Commission in the dismissal of this complaint. The issues involved
seem to be of sufficient importance to warrant the formal statement
of my views.
Respondent is an organization of approximately eight hundred retail drug dealers, about one-hal£ of whom are located in the city of
Philadelphia. The remainder are distributed throughout the states
of Pennsylvania, New Jersey, Delaware, Maryland, Virginia, and
Kentucky.
It is engaged in selling drugs and other merchandise to members
at cost plus the expenses of doing business, and an additional profit
sufficient to pay dividends on the preferred stock. Its net sales in
1919 were $3,504,431.28.
There are approximately twelve hundred retail druggists in the
city of Philadelphia, a large proportion of whom are members of the
respondent company.
Mennen Company adopted a sales policy for the distribution and
sale of its products, involving a discount of ten per cent and five
per cent from list prices to retailers purchasing goods in lots of
eighteen dozen or over, and a discount of ten per cent, five per cent
and three per cent from list prices to wholesale dealers on goods purchased in lots of ten gross or over. Mennen Company classified respondent as a retail dealer and declined to allow to it the same discounts which it allowed to those of its customers whom it classified as
wholesale dealers, on like quantities of the same commodity.
Respondent protested to Me~nen Company and claimed the discount allowed to wholesalers, which was refused. ·whereupon the
respondent published in its house organ and circulated among all its
members, the following statement:
The Gerhard .Mennen Chemical Company of Newark, New Jersy, have a
discount for wholesale druggists, which is in excess of that which they have
been giving us. We have gone to the expense of money and time of calling
upon them at their home office in an endeavor to obtain that extra discount,
to which we feel we are entitled, but so far our pleas have been in vain. We
have always cooperated with them in promoting the sale of Mennen's Talcum
Powder, but in view of their persistent attitude of discrimination we feel that
our stockholders should be apprised of the fact, and if our customers elect
to resent their act of discrimination the fault will rest entirely upon the
Gerhard Mennen Chemical Company. Should a change of attitude be adopted
by Mennen we will notify our friends who favor us with their business.
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It is not now necessary to consider whether the sales policy of
Mennen Company involved an unlawful discrimination against the
respondent. That will be determined by the Commission in a proceeding directed against the Mennen Company, which is now pending. Even though the action of the Mennen Company had been
determined to be illegal, that fact would be no justification for an
illegal action by the respondent.
The existence of the respondent and similar organizations marks
a departure from the manufacturer-wholesaler-retailer-consumer
scheme of distribution. It is a growing characteristic of a period
which is concerning itself with the methods of distribution more seriously than ever before. In a number of cases the Commission has
asserted the right of such organizations as the respondent to exercise and perform the functions for which they were organized, and
has enforced the provisions of law which are intended ·to guard
and' protect the development of new methods of competitive distribution.
But it does not follow that the respondent and similar organizations are themselves free to secure their objects by the use of
weapons which the law strikes from the hands of their competitors.
The right of the members of the respondent to organize is certain.
The right of the organization to apply for recognition as a wholesaler, or to seek the same discounts which any manufacturer may
allow to any other purchaser of a like commodity in like quantities,
cannot be denied. And the association has the right on behalf of
all its members collectively, to protest against an action which it
deems to be injurious and to present all just, reasonable and proper
arguments in support of its contentions.
Upon the exercise of this right, however, there are very decided
limitations. The association as such, may discontinue business relations with a manufacturer who declines to accept the association's
ideas. The association may not directly or indirectly, threaten a
manufacturer with concerted action of its membership, nor suggest
to its membership by any device capable by reasonable interpretation of conveying the suggestion, that cessation of business relations
by the members with the manufacturer in question is timely or
desirable. The management of the association must not attempt to
influence, direct, or control the judgment and actions of its individual members in their relations with a manufacturer or his commodities. To do so is to present at once the appearance of conspiracy to trecomplish an unlawful purpose, namely, a hindrance and a
restraint upon the operations of the manufacturer in competition
with others similarly engaged in the distribution of his product.
Thus an organization which published in its official. journal under
captions "Unfair" and "'Ve do not patronize," names of manu-
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facturers employing nonunion labor, with the purpose and effect of
inciting its members to boycott the products of such manufacturers
and restraining interstate commerce, was restrained by injunction.
Gompers v. Bucks Stove and Range Company, 221 U. S. 418.
An association which circulated among its members a report giving names of wholesale dealers who sold direct to consumers, tending to induce its members not to deal with such wholesalers, was
likewise enjoined. Eastern States Retail Lumber Dealers Association v. United States, 234 U. S. 600.
An association was enjoined by a decree from publishing lists of
wholesale grocers as a means of compelling manufacturers to deal
only with them. For violation of this decree the association was held
guilty of criminal contempt. Umted States v. SO'UtMrn Wholesale
Grocers Association, 207 Fed. 434.
A retail lumber dealers' association published a list of m.anufacturers and wholesalers who sold consumers, cooperative societies,
or mail order houses. The system operated to prevent such sales to
a great extent. This was held to be a restraint of trade in violation
of the Sherman Act. United States v. II ollis, 246 Fed. 611.
The respondent was justified in communicating to its members the
fact that it was unable to conclude to its satisfaction its negotiations with the Mennen Company. Had it done nothing more than
that and upon the receipt of this information, had any individual
member or members acting upon their own initiative, and as a result of their own judgment without suggestion from the association,
concluded to discontinue business relations with the Mennen Company or to refrain from handling its product, the Mennen Company
would have had no just complaint and free and fair competition
would not have been disturbed.
Here then is the line of demarcation. An association like the respondent may protest, argue its position and determine its subsequent
conduct, advising its members thereof. But it may not in any degree
by communication with its members, set in mo_tion those currents of
action which emanating from the central source, reasonably and
naturally tend to result in a concerted pressure upon the unwilling
manufacturer. Nor may the association seek to add to the logic of
its arguments, the element of intimidation or threat of concerted
action on the part of its membership. The manufacturer may choose
his own customers not in restraint of trade, and must be free to exercise his own uncontrolled judgment. The association is free to
continue or discontinue purchasing from a manufacturer. And each
individual member of such an association as the respondent, must
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likewise be left free to determine his individual conduct according
to his own free will.
It has been suggested that the publication in the present case
lacks the element of common understanding between the association and its members, that it could not operate as a signal for concerted retributive action because no prearranged common purpose
had been shown. This is not necessary. It is sufficient that the
central authority seeks to play upon a common interest by language
which in its usual and accepted meaning is capable of carrying to
the interested membership, the suggestion of action in an indicated
direction. 'Vhen the management of the respondent company passed
beyond the announcement of the fact that it had been unable to
adjust its differences with :Mennen Company, and stated:
If our customers elect to resent their act of <liscriminatlon the fault wlll
rest entirely upon the Gerhard Mennen Chemical Company. Should a change
of attitude be adopted by :Mennen we wlll notify our fl'iends who favor us
with their business.

they made an appeal to a common interest which was all that was
necessary to a common understanding, and clearly indicated the
action which the management must have expected to follow.
In considering the cases cited by counsel for the respondent and
as well those cited in support of the complaint, it is to be noted that
whereas under the Sherman law proof is required that the conspiracy has reasonably effected its purpose, and has resulted in a
restraint of trade, such appearance is not requisite to the application
of the Federal Trade Commission Act. Consideration of the debates in Congress and the report of the Conference Committee at
the time of the adoption of the act, as well as the language of the
act itself, clearly indicates the intention of the framers of this act
to deal with possible violations of the Sherman law in their inception, and before they had reached that stage of actual injurious operation requisite to their restraint under that act.
Recognizing this intention in the language of the act, the United
States Circuit Court of Appeals for the Seventh Circuit stated:
On the face of this statute the legislative Intent is apparent. The Commissioners are not required to aver and prove that any competitor has been darnaged or that any purchaser bas been deceived. The Commissioners, representing the Government as parens patrire, are to exercise their common sense,
as Informed by their knowledge of the general Idea of lmfair trade at common
law, and stop all those trade practices that have a capacity or a tendency to
injure competitors directly or through deception of purchasers quite Irrespective of whether the specific practices In question have yet been denounced
in common law cases. Seartt, Roebuck di Co. v. Federal Trade Commission, 2:>8
Fed. 807.

To the same effect is the decision of the United States Supreme
Court holding that an unfair method of competition arises when
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there appears a "dangerous tende.ncy unduly to hinder competition
or create monopoly." Federal Trade Commission v. Warren, Jones
and Gratz, 253 U. S. 421.
The testimony shows that the respondent and its members did not
concertedly cease handling the Mennen products. Their supplies
were obtained not from Mennen & Co. but from undisclosed jobbers
or wholesalers. But there is also evidence in the case sufficient reasonably to support a finding of fact that subsequent to the publication in question and as a result thereof, a number of the respondent's
members did in fact express a resentment against the Mennen Company and depreciated their purchases and sales of that company's
products. Such evidence is, however, merely indicative of the tendency of the publication to a hindrance of competition. It is not
a controlling factor.
To await consequences and make the application of the act depend
upon the proof of accomplished injurious results, is to make the
Federal Trade Commission Act a duplication of the Sherman Act,
.and to deprive it of the special field which it was intended to occupy,
that is, of dealing with practices in their inception which if continued to success would fall within the condemnation of the Sherman Act, but which are not within that law because of their incomplete development.
In my opinion upon a proper finding of fact for which there is
all necessary support in the testimony, an order to cease and desist
~hould issue.
·

ArPENDIX

I.

ACTS OF CONGRESS FROM WHICH THE COM·
MISSION DERIVES ITS POWERS.
FEDERAL TRADE COMMISSION ACT.1
[Approved Sept. 26, 1914.]

[PunLic-No. 203-63o CoNGRESs.]
[H. R. 15613.]
AN ACT To create a Federal Trade Commission, to detlne ltl powers and
duties, and for other purposes.

Sec. 1. CREATION AND ESTABLISHl\IENT OF THE COM·
1\IISSION.

Be it enacted by the Senate and House of Representatives of the United States of America in Congress astembled, That a commission is hereby created and established, to be known as the Federal Trade Commission
(hereinafter referred to as the commission), which shall 1Five eommt..
. ,
h h
.
1 oneu.
Ap.
w o ,s a11be appomted dent,
polotei by Prest·
be composed, of five commiSSIOners,
by and
•
by the President, by and w1th the adVIce and consent of mon
wtth, tethac. thNot
o ree
the Senate. Not more than three of the commissioners fitt~ u.mJ po..
shall be members of the same political party. The first
P• y.
commissioners appointed shall continue in office for terms
of three, four, five, six, and seven years, respectively,
from the date of the taking effect of this Act, the term of
• Tills act hns been annotated up to July 1, 1921, and may be found,
so annotated, in the preceding volume of the Commission's Reports.
Reported decisions of the courts for the period covered by this volume
(July 1, 1921, to May 22, 1922) and arising under this act are printed
In full in Appendix II hereof (see infra, p. 1139 et seq.). Previously reported decisions will be found set forth in Appendix II of Volumes II
and III of the Commission's Reports.
It should be noted that the jurisdiction ot the Commission 1s limited
by the "Packers and Stockyards Act, 1921," approved Aug. 11!, 1921,
Ch. 64, 42 Stat., 1~9, sec. 406 of said Act providing that "on and after the
enactment of thla Act and so long as It remains 1n etrect the Federal
Trade Commission shall have no power or jurisdiction so far as relating
to any matter which by this Act is made subject to the jurisdiction of the
Secretary [of Agriculture] except In cases In which, before the enartment
of thls Act, complaint has been served under sec. 5 ot the Act, entitled
• An Act to create a Federal Trade Commission, to define ita powers an4
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Sec.l. CREATION AND ESTABLISHMENT OF THE COM·
MISSION-Continued.

each to be designated by the President, but their successhall be appointed for terms of seven years, except
that any person chosen to fill a vacancy shall be appointed
only for the unexpired term of the commissioner whom he
ch~~r~n ~~~shall succeed. The commission shall choose a chairman
mi~on..t h from its own membership. No commissioner shall engage
ursm ot er •
•
•
1
A
buoineo• prohib· m any other busmess, vocation, or emp oyment.
ny
tted.
• •
.
commiSsiOner
may be remove d by t he P res1 ent f or mPr!~d~~-ul by efficiency, neglect of duty, or malfeasance in office. A
vacancy in the commission shall not impair the right of
Vacancy not to h
• •
• •
t
·
11 th e powers of
impair exercise t e remammg comnuss10ners o exercise a
of powen by re- th
•
•
ma10lng commfa·
e commiSSIOn.
•lo;e:;-Judlclally
The commission shall have an official seal, which shall
11oticed.
be judicially noticed.
,.Jr:.rm, .even sors

·a

Sec. 2. SALARIES. SECRETARY. OTHER EMPLOYEES.
EXPENSES OF THE COl\l:l\IISSION. OFFICES.
Oommlooloner'1

aalary, UO,ooo.

8Eo. 2. That each commissioner shall receive a salary of
$10,000 a year, payable in the same manner as the salaries
of the judges of the courts of the United States. The

duties, and for other purposes,' approved Sept. 26, 1914, or under sec. 11
of the Act, entitled 'An Act to supplement existing lawa against unlawful
restraints and monopolies, and tor other purposes,' approved Oct. liS,
1014, and except when the Secretary of Agriculture, In the exercise of bl1
duties hereunder, shall request or the said Federal Trade Commission that
1t make investigations and report In any case."
In connection with the history In Congress of the Federal Trade Com·
miBSion Act, li("e address of Pr~sld!lnt Wllson delivered at a joint session
on Jan. 20, 1914 (Congressional Reoord, vol. ISl, pt. 2, pp. 1962-1064,
63d Cong., 2d sess.) : report of Senator Cummins from the Committee on
Interstate Commerce on Control ot Corporations, Persons, and Firms en·
gaged In Interstate Commerce (Feb. 26, 1013, 62d Cong., 3d sess., Rept.
No. 1326) ; Hearings on Interstate Trade Commission before Committee
on Interstate and Foreign Commerce of the House, Jan. SO to Feb. 16,
1914, 63d Cong., 2d sess.: Interstate Trade, Hearln~ts on Bills relating to
Trust Legislation before Senate Committee on Interstate Commerce, 2
vols., 63d Cong., 2d sess. : report or Mr. Covington trom the House Com·
mittee on Interstate and Foreign Commerce on Interstate Trade Commission (Apr. 14, 1914, 63d Cong., 2d sess., Rept. No. 1538); also part& 2
and 8 of said report presenting the minority views respectively of Messrs.
Stevens and Latl'erty; report or Senator Newlands from the Committee
on Interstate Commerce on Federal Trade Commlllfllon (June 18, 1014, 63d
Cong., 2d sess., Rept. No, 1597) and debates and speeches, among others,
of Congre&smen Covington tor (references to Con&Tesslonal Record, 63d
Cong., 2d sees., vol. 151), part 9, pp. 8840-8849; 9068: 14921S-14988 (part
liS) ; Dickinson tor, part 9, pp. 9189-0190; 1\lann against, part lG, pp.
14939-14940; Morgan, part 0, 8854-8857, 9063-0064, 14941-14943 (part
111); Sims tor, 14940-14941; Stevens of N. II. tor, 9063 (part 9) :
14941 (part liS) : Stevens ot 1\llnn. tor, 8849-8853 (part 9); 1498314939 (part 115) : and or Senators Borah against, 11186-11189 (part 11):
11232-11237, 11298-11302, 11600-11601 (part 12) ; Brandegee against.
12217-12218, 12220-12222, 12261-12262, 12410-12411, 12792-12804 (part
13), 13103-13105, 13299-13301; Clapp against, 11872-11873 (part 12),
13061-130611 (part 13), 13143-13146, 13301-13302; Cummins tor, 1110211106 (part 11), 11879-11380, 11447-11458 (part 12), 11528-11539,
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commission shall appoint a secretary,
who shall receive secretary.
Appolntmentot
,
•
S a 1·
a salary of $5,000 a year, payable m like manner, and it ary, $5,ooo.
shall have authority to• employ and fix the
compensation p1oyees.
0ther em.
•
Salarlea
of such attorneys, spec1al experts, exammers, clerks, and ~~~~ by oo~i•other employees as it may from time to time find necessary for the proper performance of its duties and as may
be from time to time appropriated for by Congress.
With the exception of the secretary, a clerk to each ret~;~ptc~%!~:
• '
th e att orneys, an d sueh spec1a
• 1 expert san d and
sioners'
clerks
commissioner,
ouch speciai
examiners as the commission may from time to time find =~~~:a :dco~:
necessary for the conduct of its work, all employees of the :'!·~~~~~:J. 11~1~
commission shall be a part of the classified civil service, ~~~l:.ifi~ .~~~
and shall enter the service under such rules and regula- ice.
tions as may be prescribed by the commission and by the
Civil Service Commission.
All of the expenses of the commission, including all comm
Exp en ••• of
1
1..1on anecessary
expenses
for
transportation
incurred
by
the
lowed and pa id
• •
on presentat1on
commiSSioners
or by their employees under their orders, of
ltedmlzedchap•
prove vou era.
m making any investigation, or upon official business in
any other places than in the city of \Vashington, shall be
allowed and paid on the presentation of itemized vouchers therefor approved by the commission.
12873-128711 (part 13), 12912-12924, 12987-12992, 13045-13052, 1476814770 (part 111): HoiUs tor, 11177-11180 (part 11), 12141-12149 (part
12), 12151-12152; Kenyon tor, 13155-13160 (part 13) ; Lewis tor,
11302-11307 (part 11), 12924-12933 (part 13) ; Llpplt against, 1111111112 (part 11), 1321{)-13219 (part 13): Newland& tor, 9930 (part 10),
10376-10378 (part 11), 11081-11101, 11106-11116, 11594-11597 (part
12); Pomerene tor, 1287o-12873 (part 13), 12993-12906, 13102-13103:
Reed against, 11112-11116 (part 11), 11874-11876 (part 12), 1202212029, 12150-12151, 12539-125111 (part 13), 12933-12939, 13224-13234,
14787-14791 (part 15): Robinson for, 11107 (part 11), 11228-11232;
Saulsbul'y for, 11185, 11591-11594 (part 12) ; Shields al:'alnst, 1305613061 (part 13), 13146-13148; Sutherland against, 11601-11604 (part
12), 12803-12817 (part 13), 12855-12862, 129So-12986, 13055-13056,
li100-13111; Thomas against, 11181-11185 (pnrt 11), 11598-11600 (PB.l't
12), 12862-12869 (part 13), 12978-12980; Townsend against, 1187011872 (part 12) : and Walsh for, 13052-130:54 (part 13),
See also Letters trom the Interstate Commerce Commission to the
chairman of the Committee on Interstate Commerce-, submitting certain
suggestions to the bill creating an Interstate Trade Commission, the first
being a letter from Hon. C. A. Prouty dated Apr. 9, 1914 (printed for
the use of the Committee on Interstate Commerce, 63d Cong., 2d &e!18.) :
letter from the Commissioner of Corporations to the chairman of the
Committee on Interstate Commerce, tranBDllttlng certain suggestions
relative to the bill (H. R. 15613) to create a Federal Trade Commission,
llrst letter dated Jul:r 8, 1914 (printed for the use of the Committee on
Interstate Commerce, 63d Cong., 2d sess.) ; brief by the Bureau of Corporations, relative to sec. 15 of the bill (H. R. 15613) to create a
Federal Trade Commission, dated Aug. 20, 1914 (printed for the use ot
the Committee on Interstate Commerce, 63d Cong., 2d sess.) ; brief by
George Roblee relative to the court review In the bill (H. R. 15613) to
create a Federal Trade Commission, dated Aug. 25, 1914 (printed for the
use of the Committee on Interstate Commerce, 63d Cong., 2d sess.) : and
dissenting opinion of Justice Brandeis In Federal Tra/UI Commisdotl v.
Orat;, 21i3. U. 8. 421, 429-442. (See case also ln VoL II ot Comml..
alon•a Declslons, p. 1564 at pp. 157{)-579.)

502

ACTS ADMINISTERED BY THE COMMISSION.

Sec. 2. SALARIES. SECRETARY. OTHER EMPLOYEES.
EXPENSES OF THE COMMISSION. OFFICE8-Continued.
ma~:e:':M!~:

Until otherwise provided by law. the commission may
rent suitable offices for its use.
Auditlna orac·
The Auditor for the State and Other Departments shall
countl.
receive and examine all a<~counts of expenditures of the
commission.
omcee.

Sec. 3. BUREAU OF CORPORATIONS. OFFICE OF THE
COl\11\USSION. PROSECUTION OF INQUIRIES.

SEc. 3. That upon the organization of the commission
, of 1ts
, ch airman,
,
,
an d e1ectwn
the n ureau o f corporatwns
milaton.
and the offices of Commissioner and Deputy Commissioner of Corporations shall cease to exist; and all pending investigations and proceedings of the Bureau of Corporations shall be continued by the commission.
'
cterka, em- All clerks and employees of the said bureau shall be
ployeee, record1,
papers, property, transferred to and become clerks and employees of the
appropriation•,
• •
h .
d
d sa1anes.
•
All
tranahrred tocommisswn at t e1r present gra es an
Oo1111Di81!on.
•
records, papers, and property of the said bureau shall
become records, papers, and property of the commission,
and all unexpended funds and appropriations for the use
and maintenance of the said bureau, including any allotment already made to it by the Secretary of Commerce
from the contingent appropriation for the Department
of Commerce for the fiscal year nineteen hundred and
fifteen, or from the departmental printing fund for the
fiscal year nineteen hundred and fifteen, shall become
funds and appropriations available to be expended by
the commission in the exercise of the powers, authority,
and duties conferred on it by this Act.
Priwnctph&;I otmce
The principal office of the commission shall be in the
... IDII' 011,
In
but Oommti•eislon city of 1Vashington, but it may meet and exercise all its
may mee
aewhere.
powers at any other place. The commission may, by one
Yay p_roaecute or more of its members, or by such examiners as it may
any 1n1wry any·
S~~. n United designate, prosecute any inquiry necessary to its duties
in any part of the United States.
Bureau or Oor·
poratiOnl ab·
.,rbed by com·

Sec. 4. DEFINITIONS.

"Commerce...

SEc. 4. That the words defined in this section shall
have the following meaning when found in this Act, to
wit:
" Commerce " means commerce among the several
States or with foreign nations, or in any Territory of
the United States or in the District of Columbia, or between any such Territory and another, or between any
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such Territory and any State or foreign nation, or between the District of Columbia and any State or Territory or foreign nation.
"Corporation" means any company or association in- "Oorpor&tioa."
corporated or unincorporated, which is organized to carry
on business for profit and has shares of capital or capital
stock, and any company or association, incorporated' or
unincorporated, without shares of capital or capital stock,
except partnerships, which is organized to carry on business for its own profit or that of its members.
"Documeatary
" Documentary evidence " means all documents I papers ' evidence."
and correspondence in existence at and after the passage
of this Act.
· "Acts to regulate commerce" means the Act entitled Iate"Acta
to r"fiJcommerce."
"An Act to regulate commerce," approved February fourteenth, eighteen hundred and eighty-seven, and all Acts
amendatory thereof and supplementary thereto.
"Antitrust acts" means the Act entitled "An Act to ac~~ ntl traat
protect trade and commerce against unlawful restraints
and monopolies," approved July second, eighteen hundred and ninety; 2 a]so the sections seventy-three to
seventy-seven, inclusive, of an Act entitled "An Act to
reduce taxation, to provide revenue for the Government,
and for other purposes," approved August twentyseventh, eighteen hundred and ninety-four; and also the
Act entitled" An Act to amend sections seventy-three and
seventy-six of the Act of August twenty-seventh, eighteen
hundred and ninety-four, entitled' An Act to reduce taxation, to provide revenue for the Government, and for
other purposes,'" approved February twelfth, nineteen
hundred and thirteen.
Sec. 5. UNFAIR COMPETITION. COMPLAINTS, FINDINGS, AND ORDERS OF COMMISSION. APPEALS.
SERVICE.•

SEc. 5. That unfair methods of competition in com- urY:;~~.methoda
merce are hereby declared unlawful.
The commission is hereby empowered and directed to P~oe~ 1 " 1~:n~
prevent persons, partnerships, or corporations, except :::,C:.~=:t~r·
banks, and common carriers subject to the Acts to regulate commerce, from using unfair methods of competition
in commerce.
• For te:rt or Sherman Act, see footnote on pp. 1113-1115.
• Jurisdiction or Commission under this section limited by sec. 406 ot
the "Packers and Stockyards Act, 1921," approved Aug, 15, 1921, ch. 64,
42 Stat., 1:19, See second paragraph of footnote on p, 499.
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See. 5. UNFAIR COMPETITION. COMPLAINTS, FIND·
INGS, AND ORDERS OF COMMISSION. APPEALS.
SERVICE-Continued.

,.•~~~!~g1~ 1 ~

Whenever the commission shall have reason to believe
~.~hod :S!d'~~~ that any such person, partnership, or corporation has
to publio inter· been or is usinu any· unfair method of competition in
est.
1:>
commerce, and if it shall appear to the commission that
a proceeding by it in respect thereof would be to the in·
on T~::;:~:3~~ terest of the public, it shall issue and serve upon such per·
"'It h notice of son partnership or corporation a complaint stating its
hearing.
'
'
charges in that respect, and containing a notice of a
hearing upon a day and at a place therein fixed at least
thirty days after the service of said complaint. The per·
ba~e·~h.~·~ a~~ son, partnership, or corporation so complained of shall
pear and
to appear at the place and time so fixed
cause,
etc. •how have the riO'ht
1:>
and show cause why an order should not be entered by
the commission requiring such person, partnership, or
corporation to cease and desist from the violation of the
Intervention at. law so charged in said complaint. Any person partnerlowed on appll·
'
~:~oe~ and good ship, or corporation may make application, and upon
good cause shown may be allowed by the commission, to
intervene and appear in said proceeding by counsel or in
Teetlmony to person. The testimony in any such proceeding shall be
be reduced to
d d
..
dfild"
,
writing and flied. re UCC to wntmg an
e Ill t he 0 ffi ce 0 f t he COffiffilS·
sion. If upon such hearing the commission shall be of
.I! method p~o- the opinion that the method of competition in question is
bJbJted, Comm••·
h"b" d by t h'IS A ct, It
• Sh a11 rna k·e a report lll
' Wrltmg
' '
1 Ion to make pro 1 Ite
written
report •
h" h • h 11
• ~ d"
h f
d h 11
atating llndlngs, lU W lC 1t S a state ItS llll mgs aS to t e acts, an S a
and to issue and ,
,
1 e r v e order .to ISSUe and cause to be Served on SUCh person, partnership,
ceue and des1ot
•
• ,
on respondent. or corporation an order reqmrmg such person, partnership, or corporation to cease and desist from using such
Modillratlon or method of competition. Until a transcript of the record
aetting
uide by ' sueh h earmg
· sh a11 h ave been fil ed m
' a ctrcmt
· ' court of
the
Commtsstonm
o! Ita order.
• d S tates, as herema
• f ter provt'ded , t he
appea1s of t he U mte
commission may at any time, upon such notice and in such
manner as it shall deem proper, modify or set aside, in
whole or in part, any report or any order made or issue<}
by it under this section.
Dlsobeu!enc~ ot
If such person ' partnership ' or corporation fails or
order. A pphca·
tlon
to ctrcutt neglects to obey such order of the commission while the
C.ourt of Appeal&
by Commls•ion. same is in effect, the commission mo.y apply to the circuit court of appeals of the United States, within any
circuit where the method of competition in question was
used or where such person, partnership, or corporation
resides or carries on business, for the enforcement of
its order, and shall certify and file with its applica·
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tion a transcript of the entire record in the proceeding,
including all the testimony taken and the report and
order of the commission. Upon such filing of the appli- co!r~.t ~oo~ce ~~
cation and transcript the court shall cause notice thereof ~e;~o:de~nnPn~
to be served upon such person ' partnership ' or corpora- tmg
n;odlfyi:ng,oroetas1de Com·
tion and thereupon shall have jurisdiction of the proceed- mi..ion'• order.
ing and of the question determined therein, and shall
have power to make and enter upon the pleadings, testimony, and proceedings set forth in such transcript a decree affirming, modifying, or setting aside the order of the
• •
Th e fi ll d'mgs 0f th e commlSSlOll
' '
Oomm!Conclu·
..!on'a
commiSSIOn.
as to the ftndings.
facts ' if supported by testimony ' shall be conclusive • oive
if ~upported
by testimony.
If either party shall apply to the court for leave to adduce a dIntro?uctlon
of
d I tiona! evi·
additional evidence, and shall show to the satisfaction adben,ece,groun
if rdeaso,ns or
of the court that such add1t10nal ev1dence is material and failure
to adduce
theretofore.
that there were reasonable grounds for the failure to
adduce such evidence in the proceeding before the commission, the court may order
such additional evidence before
May be taken
, •
Commi•·
to be taken before the comm1sswn and to be adduced upon •ion.
the hearing in such manner and upon such terms and conditions as ,to the
court• may seem proper. The commission mayOommiulon
•
make ne'lf or
may modify 1ts findmgs as to the facts, or make new modified finding•
•
b
f
h
dd'
,
l
'd
k
byreasonthereof.
fi n dmgs, y reason o t e a 1bona ev1 ence so ta en,
and it shall file such modified or new findings, which, if
supported by testimony, shall be conclusive, and its recommendation, if any, for the modification or setting aside
of its original order, with the return of such additional
•
The JU
• dgment an d d ecree of t l1e courtsh a11 be dec~ee
Judgment
evidence.
oubJectand
to
.
b rev1e'lf upon cer•
fi naI 1 except t h at t he same Sh a11 be SUbJeCt to revieW y tiorarl, butother• sect'wn wise 6nal.
•
• as prov1'ded m
th e Supreme Court upon cert wran
two hundred and forty of the J udicia1 Code.
• d by sue h or der o f the commiSSIOn
' • t o •pondent
Petitionto
by reA ny part y reqmre
re"I e wand
order
to
' t f rom usmg
' sueh me th od of compe t't'
cease an d desis
I 10n cease
deaiat,
may obtain a review of such order in said circuit court
of appeals by filing in the court a written petition praying that the order of the commission be set aside. A copy
of such petition shall be forthwith served upon the com- onTgo!:.t!i~:'
mission, and thereupon the commission forthwith shall
certify and file in the court a transcript of the record as
l1ereinbefore provided. Upon the filing of the transcript
• • d'IC t'wn t o affi rm, set Court
Jurladldlon of
th e court sh a11 h ave t h e same JUris
of Appeal•
aside, or modify the order of the commission as in the case~~~~:~~; "8~~:
of an application by the commission for the enforcement ~~~~n!i'.~lo·;~
of its order, and the findings of the commission as to the ~~~~~.i:!~ilarl,
facts, if supported by testimony, shall in like manner be
conclusive.
0

,

•
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See. 5. UNFAIR COMPETITION, COMPLAINTS, FIND·
INGS, AND ORDERS OF COMMISSION. APPEALS.
SERVICE-Continued.

The
jurisdiction of the circuit• court of appeals of the
•
Umted States to enforce, set aside, or modify orders of
the commission shall be exclusive.
Proceedlnp to
Such
proceedings. in the circuit court of appeals
shall
bave precedence
•
.
o'er other caaea. be given precedence over other cases pendmg therein,
and shall be in every way expedited. No order of the
commission or judgment of the court to enforce the same
Liability under shall in any wise relieve or absolve any person, partnerantitrust
acts not sh'1p, or corpora t'IOn f rom any 1'Ia b'l't
aaectetJ.
1 I y un der t he anti'trus t
acts. a•
llmice of ComComplaints, orders, and other processes of the commisml•loo'• com• ,
d
h'
•
be serve d by anyone du1y
plaints, orders, Sion un er t IS sectiOn may
and other proch
·
d
b
h
•
•
•
aut or1ze y t e commissiOn, ei•th er ( a ) by de1'1vermg
Penonal; or 11. copy thereof to the person to be served, or to a member
of the partnership to be served, or to the president, secrPtary, or other executive officer or a director of the corAt o 1t1 c • or poration to be served; or (b) by leaving a copy thereof
place of busl·
,
,
ffi
I
f b ,
f
n.. ; or
at the prmcipal o ce or pace o usmess o such person,
J:l{. rerfstered partnership, or corporation; or (c) by registering and
ma1.
mailing a copy thereof addressed to such person, partnership, or corporation at his or its principal office or
Verified return place of business. The verified return by the person so
b1 person 1erv·
,
'd compl amt,
,
,
ID&", aod rerurn servmg sal
order, or oth er process settmg
pott.olllce
receipt,
f
h
h
f
•
d
.
l
11
b
f
f
proof of ~ervtce. ort
t e manner o sa1 service s 1a
e proo o th e
same, and the return post-office receipt for said complaint,
order, or other process registered and mailed as aforesaid shall be proof of the service of the same.
Jurisdlctlo.n of
Court exclullve.

See. 6. FURTHER POWERS.'
Tour•th efr and
SEa. 6. That the commission
shall
eomp e 1n orma·
,
f also ,have powertton! and to ln.
(a)
To
gather
and
compile
in
ormation concernino-,
nat1pte with
,
•
,
• e
referen<!e to or- and to investigate from time to time the orgamzatlon,
ranlltatloo, bu•l·
o-'ttetc., of eor·t business, conduct, pr·actices, and management of any cor-

pora 001, e:rcep

~:n"ca~~~~r~om· poration

,

engaged in commerce, exceptmg banks and com·
mon carriers subject to the Act to regulate commerce, and
its relation to other corporations and to individuals, associations, and partnerships.
• :f'or text ot Sherman Act, see footnote on pp. 513-15111, As enumerated
1n 111Bt paragraph ot sec. 4 of this act, see p, 1503.
4l'rovl~ions and penalties of sees, 6, 8, 9, and 10 of this Act made
applicable to the jurisdiction, powers, and dut1es conferred and Imposed
upon the Secretary ot Agriculture by sec. 402 of the H Packers and Stock·
;rarda Act, 1921," approved Au&'. 115, 1921, ch. 64, 42 Stat. Hi9.
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orders, corpora- nual
To require ~n·
,
or apeCial
. (b) To require,
. by general or special
tIons engaged m commerce, exceptmg banks and com• reports from cor•

•

'

poratlon.e, except

mon earners subJect to the Act to regulate commerce
or banks
•!!• com•
'
mon carr1erL
any class of them, or any of them, respectively, to file
·with the commission in such form as the commission may
prescribe annual or special, or both annual and special,
reports or answers in writing to specific questions, furnishing to the commission such information as it may
tequire as to the organization, business, conduct, practices, management, and relation to other corporations,
partnerships, and individuals of the respective corporareport• to
tions filing such reports or answers in writing~ Such •re- be such
under oath, or
ports and answers shall be made under oath, or otherwise, otherwise, and
. . may prescri'be, an d Sh aIJ be fi led With
. filed
within auch
as t h e COIDIDISSIOn
reasonable period
. . w1t
. h'm sueh reasonabl e periO
. d as t he com- as
commission
may prescribe.
th e commiSSIOn
mission may prescribe, unless additional time be granted
in any case by the commission.
t (c) Whenever a. final decree has been entered aO'ainst
To Investigate,
t:>
either on own
any defendant corporation in any suit brought by the fnltia~lve
or •P·
plicatiOn of At·
United States to prevent and restrain any violation of the otobrney
oener•',·
aervance o
•
t"1gat'wn, upon 1'ts own 1mh• • • tered
final under
decree anti:
en
an t •t
I rus t A ct s,~ t o rnak e mves
ative, of the manner in which the decree has been or is trust acts.
being carried out, and upon the application of the Attorney General it shall be its duty to make such investigation. It shall transmit to the Attorney General a report To transmit
and rec.
. ItS
. fi n d'mgs an d recommen d at'lOllS as a resul t findings
em bodymg
ommendationa to
.
.
.
d
}
h
ll
b
d
Attorne:r G • D•
of any such mvestigatwn, an t 1e report s a
e ma e eral.
public in the discretion of the commission.
(d) Upon the direction of the President or either To lnveettgate,
.
,
on direction
H ouse of Congress to mveshgate and report the facts re- Pretldent or
either Houoe, al·
,
d . l .
f h
.
1atmg to any• allege VIO ahons o t e antitrust Acts 11 by of
leged vtolattona
antitrust acta.
any corporation.
(e) Upon the application of the Attorney General to To Investigate
,
,
l
d .
f
h
.
and make recom·
lllVesbgate and rna re recommen abons or t e readJUSt- mendationo, on
•
•
•
application of
Inent of the busmess of any corporatiOn alleged to be v1o- Attorney a en·
,
.
A
.
d
h
h
.
eral,
for read·
11 m or er t at t e corporatiOn Juatment
the antitrust• cts
of bu•i·
1atm...,
t:>
•
,
,
•
neea of alleged
Dlay thereafter mn.mtam 1ts orgamzat10n, management, violator of anti·
.
.
d
,h
truat acts.
and conduct of busmess m accor ance w1t law.
(f) To make public from time to time such portions of To make pub.
u It deems
. obtame
. d by 1t
. hereun der, except trade lie,
the information
expedient, por·
•
•
tiona of Inform&·
secrets and names of customers, as 1t shall deem expedient tton obtained.
0

o

1 For text of Sherman Act, see footnote on pp. 513-515. As enumerated
In last paragraph of sec. 4 ot thl9 act, see p. ll03,

508

ACTS ADMINISTERED BY THE COMMISSION.

Sec. 6. FURTHER POWERS-Continued.
To make reports in the public interest·· and to make annual and special
to Cong~ess, to·
'
retber with rec· reports to the Conaress and to submit therewith recomommendauons
b
{i~n. new legisla.- mendations for additional legislation; and to provide for
To provide tor the publication
publication of Its
r~~orts and de- and manner as
clslons.
tion and use.

po7a~i~~~if~~rci

o:f its reports and decisions in such form
. mforma.
may be best ada pte d f or public

(g) From time to time to classify corporations and to
th- e purpose o f carrymg
'

make
rules lnciand maH-e
1~
regulations
ru } es an d regu Iat'wns f or
dental to admint
th
' '
f th'IS A Ct .
istration of Act. OU
e prOVISlOllS
0

T<;> lntvesdtlgate
(h) To investigate, from time to time, trade conditions
fore1gn ra e conditions Involving in o,nd with foreign countries where associations comforeign trade of
'
unrti~ed Stat te•• re- binstions, or practices of manufacturers, merchants, or
po mg o 0 ongreso
witdhatlrectrade
ommen
ons traders, or other conditions, may affect the foreiO'£'
b ....

~i!med advls- 0 £ the

United States, and to report to Congress thereon,
with such recommendations as it deems advisable.

Sec. 7. SUITS IN EQUITY UNDER ANTITRUST ACTS.
CO:Ml\IISSION AS 1\IASTER IN CHANCERY.
fero~~~: :at,o:

S$0. 7. That in any suit in equity brought by or under
the direction of the Attorney General as provided in the
antitrust Acts,6 the court may, upon the conclusion of the
testimony therein, if it shall be then of opinion that the
complainant is entitled to relief, refer said suit to the
To aaeertain
· • •
•
h
•
d
and report an ap- com:IDISS10n 1 aS a master In C ancery, to ascertam an
proprlate f o r m
•
•
of decree.
report an appropriate :(orm of decree therem. The comCommission to mission shall proceed upon such notice to the parties and
no- un der sueh ru1es o f proce d ure as the cour t may prescn'b e,
tproceed
1 c e to on
partiea
and as prescribed
d Upon th e commg
• lll
• 0 f SUCh repor t SUCh excep t'lOllS
by court. Excep- an
tlonL
Proceedb
fil
d
d
h
• re1at'Ion th ere t o
lnr• u In other may e
e an sue procee d'mgs h a. d 1n
equity causeL
QS UP0fi the report Of a master in other equity CaUSeS, but
court may the court may adopt or reject such report, in whole or in
adopt or reject
d
h decree as th e na t ure o f t he case may
report In whole part, an enter sue
or Ia part.
•
•
• ,1
t
•
m 1t:s JUugmen reqmre.
1nisslon.

Sec. 8. COOPERATION OF OTHER DEPARTMENTS AND
BUREAUS.'
To df.u rtnedhbb,
Sr~c. 8. That the several departments and bureaus of
w ben uec
T
President, r e c- the Government when directed by the President shall furords, papers, and

~~1d7t'~\'o;mc~~~ nish

and employees.

the commission, upon its request, al! records, papers,
and information in their possession relatmg to any corporation subject to any of the provisions of this Act, and

e For test of SPrrnan Act, see footnote on pp, 1513-5115. As enumerated
1n last paragraph of sec. 4 of this act, see p, 503,
7 Provisions and penalties of sees. 6, 8, 9, and 10 of this Act made
applicable to the jurisdiction, powers, and duties conferred and imposed
upon the Secretary of Agriculture by aec. 402 of the "Packers and Stockyards Act, 1921," approved Aug. 115, 1921, ch. 64, 42 f!tat. Hi9.
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shall detail from time to time such officials and employees
to the commission as he may direct.
See. 9. EVIDENCE. WITNESSES. TESTIMONY. MANDAMUS TO ENFORCE OBEDIENCE TO ACT.'•

SEc. 9. That for the purposes of this Act the commis- Commission to
,
, d uly authOrized
,
have accet111 to
SlOn,
or ItS
agent or aO'ents,
Sh al l at al1 documentary
evi·
.
o
dence and rlrht
reasonable t1mes have access to, for the purpose of ex- to copy oame.
nmination, and the right to copy any documentary evidence of any corporation being investigated or proceeded
against; and the commission shall have power to require te~~:;q~:r~~t
by subpcena the attendance and testimony of witnesses and ~~~~n ano~ ~~I:
the production of all such documentary evidence relating de~~ee.
to any matter under investigation. Any members of the
commission may sign subpcenas, and members and ex- Subp1:.nu,
,
, ,
d , .
h
oaths, afllrmaammers
of the commiSSIOn
may a mimster
oat
s and af- ti.ons,
examlna•
•
•
•
twn of witnesses.
firmatlons, examine Witnesses, and rece1 ve evidence.
Reception or eviSuch attendance of witnesses, and the production of de~~tnesses and
. d f rom any evidence
may be
sueh documentary ev1'dence, may be reqmre
required t rom
1
place in the United States, at any designated place of t~fte! ~~t: o
hearing. And in case of disobedience to a subpcena the Disobedience
commission may invoke the aid of any court of the United ~om!.1...~~~pren:y
States in requiring the attendance and testimony of wit- t'~W:Jd 'fft:t~
nesses and the production of documentary evidence.
court.
Any of the district courts of the United States within In case of con• • d'lCbon
' 0 f W h'lC}1 SUC1l lllqmry
•
• IS
• carne
• d on may, obedience
tumacy or distlle JUriS
of sub.lll case 0 f contumacy or re f USa1 t 0 0 bey a SUbpcena ISSUe
•
d pama,
any diatrlct court In
•
. j u r lsdiction In·
.
t 0 any corporatiOn
or other person, ISSUe
an Order reqU1r·
volved may order
'mg sueh corporatiOn
• or otl1er person t o appear be f ore t h e obedience.
commission,· or to produce documentary evidence if so
ordered, or to give evidence touching the matter in ques- Dhobedlence
•
thereafteras pun·
t Ion;
an d any f a1'} ure t o obey sueh order of t he court may lshable
conbe punished by such court as a contempt thereof.
tempt.
Upon
the application of the Attorney General
of the D1strlct
:tdandamusfrom
, •
Courts on
,
Umted
States,
at
the
request
of
the
commiSSIOn,
the
disapplication of
•
Attorney General
tnct
courts of the United States shall• have l'urisdiction to
enforc!! com·
•
pl!ance With Act.
to 1ssue writs of mandamus commandmg any person or
corporation to comply with the provisions of this Act or
any order of the commission made in pursuance thereof.
The commission may order testimony to be taken by Commho!oo
t'tga t'wn pen d'mg may
order depo. ,
. any proceed'mg or mves
.
depOSltlOn
m
•itlooa
at &OJ
under this Act at any stage of such proceeding or investi- stage.

.

•• Provisions and penalties or sees. 6, 8, 9, and 10 or this act made
applicable to the jurisdiction, powers, and duties conferred and imposed
Upon the Secretary of Agriculture by sec. 402 of the " Packers and Stock·
yards Act, 1921," approved Aug. 1:1, 1921, cb. 64, 42 Stat. 1:19.
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See. 9. EVIDENCE. WITNESSES. TESTIMONY. MAN·
DAMUS TO ENFORCE OBEDIENCE TO ACT-Continued.
be~~~ebe P~~~~~gation. Such depositions may be taken before any person
dealrn~ted b.1clesignated by the commission and having power to adcomm!sston.
Testimony to minister oaths. Such testimony shall be reduced to writbe
.tr.educted to ing by the person taking the deposition, or under his diwr• 1D&' e c.
rection, and shall then be subscribed by the deponent.
teet~~:Y~r!~J Any person may be compelled to appear and depose and
productionofevi·
dence
ms.y be to produce documentary evidence in the same manner as
compelled
aa in witnesses may be compelled to appear and testify and
proceeding before
commiBBion.
produce documentary evidence before the commission as
hereinbefore provided.
Witnee• ~eu, 'Vitnesses summoned before the commission shall be
18.1118 u pud for
tk:lts:'dic~tat!:! paid the same fees and mileage that are paid witnesses in
court..
the courts of the United States, and witnesses whose depositions are taken and the persons taking the same shall
severally be entitled to the same fees as are paid for like
services in the courts of the United States.
te!tir:i:~~~::~~ No person shall be excused from attending and testify·
t;;~e 1~?1 u~!cu: ing or from producing documentary evidence before the
tdeet!ty
ucl'. or pro- commission or in obedience to the subpoona of the commission on the ground or for the reason that the testimony or evidence, documentary or otherwise, required of
him may tend to criminate him or subject him to a pen.~.::~ ~h:tfrn~! nlty or forfeiture. Dut no natural person shall be prose[~t~r:.:;~tf.!cuted or subjected to any penalty or forfeiture for or on
matter~ Involved. account of any transaction, matter, or thing concerning
which he may testify, or produce evidence, documentary
or otherwise, before the commission in obedience to a subprena issued by it: Provided, That no natural person so
e ~:l J ur1 u- testifying shall be exempt from prosecution and punishcP
ment for perjury committed in so testifying.
1

See. 10. PENALTIES.'

lluretoto prote.
tlfyP'&or

SEo• 10• That any person who shall ne"lect
or refuse to
t:>

t:~; ~~~!':.::attend and testify, or to answer any lawful inquiry, or to

~~~~e~r ;::.~rl.~ produce documentary evidence, if in his power to do so,

onment, or

both.

in obedience to the subprena or lawful requirement of the
commission, shall be guilty of an offense and upon conviction thereof by a ·court of competent jurisdiction shall
Le punished by a fine of not less than $1,000 nor more
than $:S,OOO, or by imprisonment for not more than one
year, or by both such fine and imprisonment.
• Provllllon11 and penalties ot sees. 6, 8, 9, and 10 of this Act made
appllcable to the jurladlcUon, powers, and duties conferred and imposed
upon the Secretary of .Agriculture by sec. 402 of the "Packera and Stock·
yards .Act, 1921," approved .Aug. liS, 1921, ch. 64, 42 Stat. 1i9.
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Any person who shall willfully make ' or cause to be etaFalse
entries.
t e menta, or
made, any false entry or statement of fact in any report accounWI,
tarnper_i_ngrecor
wltdah,
required to be made under this Act, or who shall will- men
or taother
'ddocu·
ry evt ence,
fnlly make ' or cause to be made ' any false entry in any or
willful fv.ilure
to make entries,
account, record, or memorandum kept by any corpora- etc., or
tion subject to this Act, or who shall willfully neglect or
fnil to make, or to cause to be made, full, true, and correct entries in such accounts, records, or memoranda of
all facts and transactions appertaining to the business of
such corporation, or who shall willfully remove out of
the jurisdiction of the United States, or willfully mutilate, alter, or by any other means falsify any documentary evidence of such corporation, or who shall willfully Willful refueal
f .
to oubmit docu.
h
. .
re f use to SUbmit to t e COmmiSSIOn Or to any 0 ItS au- mentary evidence
thorized agents, for the purpose of inspection and taking to Commlsoloo.
copies, any documentary evidence of such corporation in
his possession or within his control, shall be deem~d
guilty of an offense against the United States, and shall
bl' subject, upon conviction in any court of the United ec~tr~~de~neau:;
States of competent jurisdiction, to a fine of not less than blli!oonment, or
$1,000 nor more than $5,000, or to imprisonment for a
term of not more than three years, or to both such fine
and imprisonment.
If any corporation required by this Act to file any an- Fal.lure of eor· 1 report sh a11 f at'1 so t o do Wl'th'm t he t'IIDe required
poratJon report.
to IUe
nua1 or speCla
fixed by the commission for filing the same, and such
failure shall continue for thirty days after notice of such
Forfeiture for
default ! the corporation shall forfeit to the United States eech
day'e con·
the sum of $100 for each and every day of the contin1,1- t!nued failure.
~nee of such failure, which forfeiture shall be payable
Into the Treasury of the United States, and shall be recoverable in a civil suit in the name of the United States civil
Recoverable Ia
ault In dll"
brou()'ht in the district where the corporation has its trlct where eor• c.
•
.
•
•
•
•
porat1o11 hu
prmcrpal
office or m any distrrct m whrch. rt shall do or
principal '?mce,
.
do"" busmeoa.
busmess. It shall be the duty of the varlOUS district Varlousdtatrlct
.
. o f t he A ttorney General prooecute
attor11e1• to
att orneys, under the drrect10n
for reof the United States, to prosecute for the recovery of for- cover,..
feitures. The costs and expenses of such prosecution
shall be paid out of the appropriation for the expenses of
the courts of the United States.
Any officer or employee of the commission who shall dlvuiunauthor!zecl
,
.
b . db h
gence of In•
Ina. khe publ
by em• rc any mformatron o. tame y t e commission formation
ployee of ComWit out Its.authority' unless directed by a court ' shall be able
mi ..Ion punlshby line or
deemed gmlty of a misdemeanor, and, upon conviction b':fr!:laonment or
thereof, shall be punished by a fine not exceeding $5,000,
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Sec. 10. PENALTIES-Continued.

or by imprisonment not exceeding one year, 0r by fine
and imprisonment, in the discretion of the court.
Sec. 11. ANTITRUST ACTS AND ACT TO REGULATE
COMMERCE.
thl~o!ct_~rected by

SEo. 11. Nothing contained in this Act shall be construed to prevent or interfere with the enforcement of
the provisions of the antitrust Acts 9 or the Acts to regulate commerce, nor shall anything contained in the Act
be construed to alter, modify, or repeal the said antitrust
Acts or the Acts to regulate commerce or any part or
parts thereof.
Approved, September 26, 1914.

THE CLAYTON ACT.1
[Approncl Oct. 111, 1914.]

[PunLxo-No. 212-63o CoNGREss.]
[II. R. 15657.]
AN ACT To supplement existing laws against unlawful restraints and
monopolies, ancl for other purposes.

Sec. 1. DEFINITIONS.

Be it enacted by the Senate and Ilouse of Representatives of the United States of America in Congress aJJIa.:_~ntltrUit sembled, That" antitrust laws," as used herein, includes
the Act entitled "An Act to protect trade arid commerce
against unlawful restraints and monop~lies," approved
• For text of Sherman Act, see footnote on pp. 1113--1515, All enumerated
In !aRt paragraph of sec. 4 of this Act, see p. 1103.
• This act has been annotated up to July 1, 1921, and may be found,
ao annotated, In the preceding volume of the Commission's Reports. Subsequent reported decisions for the period covered by this volume (July 1,
1!l21, to May 22, 1922) and bearing on the provisions of this act all'ectlng the Commission, are: Canfield Oil Co. v. Federal Trade Commission,
274 Fed. 571 (see opinion set forth In Appendix II of this volume at
p, 1142 et BI'Q.) ; Sinclair Refhwng Co. v, Federal Trade OommtsBio~~c,
276 Fed. 686 (see opinion set forth In Appendix II of this volume at
p. M2 et seq.); Auto .d cetylene Ltoht Co. v. l'rest-0-Ltto Co., Inc.,
276 Fed. 1137; Standard Fashk>~~c Co. v. Maorane-Hou"Bton Co., 2M U. S.
- - , 42 Sup. Ct. 360, and Unltcd Shoe Mach£nerv Corporation v. Untted
StateB, 258 U. S. - - , 42 Sup. Ct. S63.
It should be noted In connection with this lawThat the so-called Shipping Board Aet (sec. 15, ch. 451, 64th Cong.,
ht aeu.) provides that "every agreement, modltleatlon, or cancellation
lawful under thiR BPctlon shall be e:tCPpted from tbe provisions ot the Act
approved July 2, 1800, entitled 'An Act to protect trade and commerce
against unlawful restraints and monopolies,' and amendments and acts
supplementary thereto • • •":
That the jurisdiction of the Commission Ia limited by the "Packers and
Stockyards Act, 1921," approved Aug. 15, 1921, cb. 64, 42 Stat. 159, sec.
406 of said Act, providing that "on and after the enactment of this Act and
10 lon1 as lt remain• In ell'ect the Federal Trade Commission shall have
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July second, eighteen hundred and ninety 2 ; sections
seventy-three to seventy-seven, inclusive, of an Act entitled "An Act to reduce taxation, to provide revenue for
the Government, and for other purposes," of August
twenty-seventh, eighteen hundred and ninety-four; an
Act entitled "An Act to amend sections seventy-three
and seventy-six of the Act of August twenty-seventh,
eighteen hundred and ninety-four, entitled 'An Act to
reduce taxation, to provide revenue for the Government,
no power or jurisdiction so far as relating to any matter which by this
Act Is made subject to the jurisdiction of the Secretary [of Agriculture],
e:rcept In cases In which, before the enactment of this Act, complaint has
been served under sec. l) ot the Act entitled • An Act to create a Federal
Trade Commission, to dellne Ita powers and duties, and for other purposes,' approved Sept. 26, 1914, or under sec. 11 of the Act entitled
• An Act to supplement e:rlstlng laws against unlawful restraints and
monopolies, and for other purposes,' approved October 15, 1914, and e:reept when the Secretary of .Agriculture, In the exercise of his duties hereunder, shall request of the said Federal Trade Commission that It make
Investigations and report In any case " ; and
That by the last paragraph of sec. 407 of the Transportation Act, approved Feb. 28, 1920, ch. 91, 41 Stat. 406 at 482, the provisions of the
Clayton Act and of all other restraints or prohibitions, State or Federal,
are made Inapplicable to carriers, In so far as the provisions of the section In question, which relate to division of traffic, acquisition by a carrier
of control of other carriers and consolidation of railroad systems or railroads, are concerned.
That Public No. 146, Si:rty-seventh Congre89, approved Fel>. 8, 1922,
permits, subject to the provisions set forth, associations of producers
of agricultural products for the purpose of " preparing tor market,
handl!ng, and marketing In Interstate and foreign commerce such products • • •." (See also In this general connection the !Imitation
Imposed In connection with the appropriations for enforcing the Sherman
Act as set forth In the following note:)
1 The Sherman Act (26 Stat. 209), which, as a matter ot convenience,
Ia printed herewith. Wblle the Act Itself bas not been amended, appropriations for the fiscal years ending June 30, 1920, 1921, 1022, and 1923
(Sundry Clvll Appropriation Act, July 19, 1919, ch. 24, 41 Stat. 208,
Sundry ClvU Appropriation .Act, June ll, 1920, ch. 285, 41 Stat. 922,
Sundry Civil Appropriation Act, Mar. 4, 1921, ch. 161, 41 Stat. 1411,
and State, Justice, and Judiciary Appropriation Act, June 1, 1922,
ch. 204, sess. II, 42 Stat. 613, respectively), were made contingent upon
no part of the moneys being" Spent in the prosecution of any organuatlon or Individual tor entering
Into any combination or agreement having In view the Increasing of wages,
shortening of hours or bettering the conditions of labor, or for any act
done In furtherance thereof, not in Itself unlawful: Provtded further, That
no part of this appropriation shall be e:rpended for the prosecution ot
Producers of farm products and associations of farmers who cooperate
and organize In an eftort to and for the purpose to obtain and maintain
a fair and reasonable price for their products."
The act, omitting the usual formal "D6 it enactecl," etc., follows:
CONTRACTS, COMBIN.lTIONS, J:TC., IN RESTRAINT OJ' TIUDII ILLEGAL.
SIICTION 1. Every contract, combination In the form of trust or otherWise, or conspiracy, In restraint of trade or commerce among the several
States, or with foreign nations, Is hereby declared to be Illegal. Every
Person who shall make any such contract or engage in any such combination or conspiracy, shall be deemed guilty of a mlsdPmeanor, and, on con~lctlon thereof, shall be punished by fine not exceeding tlve thousand
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See. 1. DEFINITIONS-Continued.

and for other purposes,'" approved February twelfth,
nineteen hundred and thirteen; and also this Act.
"Commerce." " Commerce," as used herein, means trade or commerce among the several States and with foreign nations,
or between the District of Columbia or any Territory of
the United States and any State, Territory, or foreign
nation, or between any insular possessions or other places
under the jurisdiction of the United States, or between
any such possession or place and any State or Territory
<.of the United States or the District of Columbia or any
foreign nation, or within the District of Columbia or any
Territory or any insular possession or other place under
the jurisdiction of the United States: Provided, That
11othing in this Act contained shall apply to the Philippine Islands.
"Penon or The word "person" or "persons" wherever used in
pei'IODL"
this Act shall be deemed to include corporations and associations existing under or authorized by the laws of
dollars, or by imprisonment not exceeding one year, or by both said
punishments, In the discretion of the court.
·
PERSON MONOPOLIZING TRADJII GUIL7'Y

or

MIBDIIMII:.lNOR-PII:NALTY,

S11c. 2. Every person who shall monopolize, or attempt to monopolize,
or combine or conspire with any other person or persons, to monopolize
any part of the trade or commerce among the several States, or with for·
elgn nations, shall be deemed gullty of a. misdemeanor, and, on conTlctlon
thereof, shall be punished by fine not exceeding five thousand dollars, or
by Imprisonment not exceeding one year, or by both aald punishments, In
the discretion of the court.
COMDINATIONB IN TIIRRITORIES OR DISTRICT

or

COLUMBIA ILLIIGAL--PIINALTY.

S11c, 8. Every contract, combination in form of trust or otherwise, or
conspiracy, In restraint of trade or commerce in any Territory of the
United States or of the District of Columbia, or in restraint of trade or
commerce between any such Territory and another, or between any such
Territory or Territorlea and any State or States or the District of Colum·
bla, or with foreign nations, or between the District of Columbia and any
State or States or foreign nations, is hereby declared 1llegal. Every person who shall make any such contract or engage In any IUch combination
or conspiracy, sball be deemed guilty of a misdemeanor, and, on conviction
thereof, shall be punished by fine not exceeding five thousand dollan, or
by Imprisonment not exceeding one year, or by both aald punishments, In
the discretion of the court.
JINrORCIIIIUINT,

811c. 4. The several circuit courts of the United States are hereby In·
Tested with jurisdiction to prevent and restrain vlolatlona of this act, and
it ahall be the duty of the aeveral district attorneys of the United States,
In their respective districts, under the direction of the Attorney General,
to Institute proceedings In equity to prevent and restrain such vlolatlonB.
Such proceedings may be by way of petition setting forth the <'481! and
praying that such violation shall be enjoined or otherwise prohibited.
When the parties complained of ahall have been dul7 notified ot auch
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either the United States, the laws of any of the Territories, the laws of any State, or the laws of any foreign
country.
See. 2. PRICE DISCRIMINATION.'

SEc. • 2. That it shall
be unlawful for any person• en- effect
Unlawful where
,
may be to
g~ged m co~me.rce, m the c~urs~ o.f such.comn;erce, e1ther ie~.~~tac':.~"ifl
directly
or Indirectly to diSCrimmate
1D pnce between tion or tend to
.
•
•
• ,
create a monop·
different purchasers of commodities, which commodities ol:y.
are sold for use, consumption, or resale within the United
States or any Territory thereof or the District of Columbia or any insular possession or other place under the
jurisdiction of the United States, where the effect of such
discrimination may be to substantially lessen competition or tend to create· a monopoly in any line of competition the court shall proceed, na soon as may be, to the hearing and
determinntlon of the case: and pending such petition and before final
decree, the court may at any time make such temporary restraining order
or prohibition as shall he deemed just in the ·premises.
ADDITION.U, PART!IIS.

SEc. 1!. Whenever it shall appear to the court before which any proceed·
lng under section four of this act may be pending, thnt the ends of justice
re~tulre that other parties should be brought before the court, the court
may cause them to be summoned, whether they reside In the district In
Which the court Is held or not; and subpcenaa to that end may he served
In any district by the marshal thereof.
J'ORFIIITURII OB' PROPJI!RTY,

Szc. 6. Any property owned under any contract or by any combination,
or pursuant to any conspiracy (and being the subject thereof) mentioned
In aectlon one ot this act, and being In the course of tranRportatlon from
one Stat~ to another, or to a foreign country, shall be forfeited to the
United States, and may be seized and condemned by like proceedings as
those provided by law tor the forfeiture, seizure, and condemnation of
Property imported Into the United States contrary to law.
BOITS-RIICOVI:RY.

Sllc, 7. Any person who shall be Injured In hill business or property by
any other person or corporation by reason of anything forbidden or declared to be unlawful by this act, may sue therefor In any circuit court of
tbe United States, In the district In which the defendant resides or Is
found, without respect to the amount In controversy, and shall recover
threefold the damages by him austalned, and the costa of suit, Including
a reasonable attorney's fee.
"PERSON

11

OB "PIIRSONS

11

DEJ'INIID,

SIIC, 8. That the word "person," or "persons," wherever used In tbla
act shall be deemed to Include corporations and associations existing under
or authorized by the laws of either the United States, the lawa of any ot
the Territories, the laws of any State or the laws of any foreign country.
1
On provisions of the Shipping Board Act, Packers and Stockyards Act
1921, and Transportation Act, limiting the scope of the Clayton Act 1~
certain cases, 1ee second, third, and tourth paragraphs of the footnote
on pp. 1!12-1113.
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Sec. 2. PRICE DISCRIMINATION-Continued.
ffB:~~!~~ merce:

Provided, That nothing herein contained shall
prevent discrimination in price between purchasers of
tity, or in aell~ng commodities on account of differences in the grade
or transportation
'
:s~e~ ~~m~=~~ quality, or quantity of the commodity sold, or that makes
Uon, and
only due allowance for difference in the cost of selling or
transportation, or discrimination in price in the same or
different communities made in good faith to meet comvendor may oe· petition: And provided further, That nothing herein conlect own custom·
,
,
,
en If not In re- tamed shall prevent persons engaged Ill sellmg goods,
aWalnt of trade.
, commerce f rom sel ectmg
, t he1r
,
wares, or mereh an d'1se m
own customers in bona fide transactions and not in restraint of trade.
tere~e in grade,
qual1ty, or quan-

Sec. 3. TYING OR EXCLUSIVE LEASES, SALES OR CON·
TRACTS.'
Unlawful where
SEc, ,3. That it shall
be unlawful for any person eneffect may be to
•
aubatanthlll gaged m commerce, m the course of such commerce, to
leu en compel·
·
tlon.
lease or make a sale or contract for sale of goods, wares,

=nerchandise, machinery, supplies or other commodities,
whether patented or unpatented, for use, consumption or
resale within the United States or any Territory thereof
or the District of Columbia or any insular possession or
other place under the jurisdiction of the United States,
or fix a price charged therefor, or discount from, or rebate upon, such price, on the condition, agreement or understanding that the lessee or purchaser thereof shall not
use or deal in the goods, wares, merchandise, machinery,
supplies or other commodities of a competitor or competitors of the lessor or seller, where the efi'ect of such
lease, sale, or contract for sale or such condition, agreement or understanding may be to substantially lessen
competition or tend to create a monopoly in any line of
commerce.
Sec. 4. VIOLATION OF ANTITRUST LAWS-DAl\IAGES
TO PERSON INJURED.

SEc, 4. That any person who shall be
injured
in his• busi,
,
trlct court, and ness or property by reason of anythmg forbidden m the
~~:~~:h:::~~~ antitrust laws may sne therefor in any district court
1
.,. coat of •uit. of the United States in the district in which the defendant resides or is found or has an agent, without respect
May me in any
Unlted Btatee dia-

G

' On provisions ot the Shipping Board Act, Puckers and Stockyards Act,
1921, and Transportation Act, limiting the acope of the Clayton Act in

eertaln euea, aee second, third, and tourtl> paragrapba of the tootnots on
pp. 1512-IHS.
1 For text of Sherman Act, see footnote on pp, 1513-515. As enumerated
In Clayton Act, see llrst paragraph thereof on pp. IH2-151S,
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to the amount in controversy, and shall recover threefold
the damages by him sustained, and the cost of suit, including a reasonable attorney's fee.
Sec. 5. PROCEEDINGS BY OR IN BEHALF OF UNITED
STATES UNDER ANTITRUST LAWS. FINAL JUDGMENTS
OR DECREES THEREIN AS EVIDENCE IN PRIVATE LITIGATION. INSTITUTION THEREOF AS SUSPENDING
STATUTE OF LIMITATIONS.

SEc. 5. That a final J' udgment or decree hereafter
ren-dence
Prima facie eyf~
·
&I'& 1 na.
dered in any criminal prosecution or in any suit or pro- •a
me deter:tdant
In private htii'&Ceeding in equity brought by or on behalf of the United tlon.
States under the antitrust 8 laws to the effect that a defendant has violated said laws shall be prima :facie evidence against such defendant in any suit or proceeding
brought by any other party against such defendant under
said laws as to all matters respecting which said judgment or decree would be an estoppel as between the
parties thereto: Provided, This section shall not apply to me~~::S~~t d~~~;
consent judgments or decrees entered before any testi- excepted.
mony has been taken: Provided further, This section shall
not apply to consent judgments or decrees rendered in
criminal proceedings or suits in equity, now pending, in
which the taking of testimony has been commenced but
has not been concluded, provided such judgments or de
crees are rendered before any further testimony is taken.
11Th
•
· eqm'ty or cr1mma
· · 1atatute
Runnlnr of
n enever any smt
or procee d'mg m
or llmlta·
prosecution is instituted by the United States to prevent, !~~tn ~o "~~~v::
restrain or punish violations of any of the antitrust laws, ~:J,•ngsu;~::e~d~
the running of the statute of limitations in respect of k~~t~J~~~~~:e
each and every private right of action arising under said trust laws.
laws and based in whole or in part on any matter complained of in said suit or proceeding shall be suspended
during the pendency thereof.
Sec. 6. LABOR OF IIUl\IAN BEINGS NOT A COl\11\IODITY
OR ARTICLE OF COMMERCE.

SEo. 6. That the labor of a human being is not a com- t ura.
IA1bor,orlgl'hlcutti.
or .
tnodity or article of commerce • Nothin"
contained
in
the
cul~ural
organ~1:>
zatlone and the1r
antitrust laws 8 shall be construed to :forbid the existence membera,
organIzed for mutual
and , operation of labor' aO'ricultural
or
horticultural
orhelp and without
1:>
'
capital atock, not
gamzations instituted for the purposes of mutual help affected by anti'
' trust Ia we with
and not, having capital stock or conducted for profit ' or legitimate
respect to their
obt 0 forb1d or restrain individual members of such organi- jecta.
zations from lawfully carrying out the legitimate objects
• For t~xt ot Sherman Act, see footnote on pp. 1513-515. At enumerated
1ll Clayton Act, see first paragraph thereof on pp, 1112-614.
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Sec. 6. LABOR OF HUMAN BEINGS NOT A COMMODITY
OR ARTICLE OF COMMERCE-Continued.

thereof; nor shall such organizations, or the members
thereof, be held or construed to be illegal combinations
or conspiracies in restraint of trade, under the antitrust
laws.
Sec. 7. ACQUISITION BY CORPORATION OF STOCK OR
OTHER SHARE CAPITAL OF OTHER CORPORATION OR
CORPORATIONS.'
Of otherPcof!lO·
SEc.
7. That no corporation
engaged in commerce shall
ration.
roh1b·
•
,
•
!ted wbhere effecbt acqUire, directly or md1rectly, the whole or any part of
may e to au •
•
•
atantfal_l;,: Jeyen the stock or other share capital of another corporn.twn encompet.t•on, re·
,
• ,
atra1n commerce, ga1red
also Ill commerce, where the effect of SUCh acquiSl·
0
or tend to create .
b
b
.
ll
l
.
.
b
a monopoly.
twn may e to su stanba y essen competltwn etween

the corporation whose stock is so acquired and the corporation making the acquisition, or to restrain such commerce in any section or community, or tend to create a
monopoly of any line of commerce.
Of two or more
No corporation shall acquire, directly or indirectly, the
other corpora·
•
tiona. Prohibit- whole or any part of the stock or other share capital of
ed where effect
•
•
·
may be to aub· two or more corporatiOns engaged m commerce where
otantlally leiBen
f
,.,
f
competition, re- the effect 0 such acqUisition, or the use 0 such stock by
strain commerce, th
• or 0 th erwlse,
' may be
or tend to create
e vo t'mg or gran t'mg 0 f proxies
a monopoly,
b
,
ll
l
.
,
b
to su stanba y essen compebtwn etween sueh corporations, or any of them, whose stock or other share capital
is so acquired, or to restrain such commerce in any section or community, or tend to create a monopoly of any
line of commerce.
..
Purchaseaolely
This section shall not apply to corporations purchasfor Investment·
.
. the
excepted.
mg sueh stock so ll
e y f or mvestment
an d not usmg
same by voting or otherwise to bring about, or in attempting to bring about, the substantial lessening of competition. Nor shall anything contained in this section prevent a corporation engaged in commerce from causing the
Fo rmatlon of formation of subsidiary corporations for the actual
:~~i~~ar{0 ~·1':. carrying on of their immediate lawful business, or the
l:'u:l~teal~w!~~ natural and legitimate branches or extensions thereof, or
ccpted.
from owning and holding all or a part of the stock of
such subsidiary corporations, when the effect of such formation is not to substantially lessen competition.
'On provisions of the Shipping Board Act, Packers and Stockyards
Act, 1921, and Transportation Act, limiting the scope of the Clayton Act
1n certain cases, see second, third, and fourth paragraphs of the footnote
on pp. IS12-1113.
It should be noted also that corporations for export trade are excepted
from the provlslons of this section. (See p. 636, sec. S.)
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Nor shall anything herein contained be construed to r 1Common
eatrd·
er1 excep e
prohibit any common carrier subJ' ect to the laws to regu- with
reference to
branch or tap
late commerce from aidin1:>0' in the construction of eubstantl&l
II n e a where no
combranches or short lines so located as to become feeders to petition.
the main line of the company so aiding in such construction or from acquiring or owning all or any part of the
stock of such branch lines, nor to prevent any such common carrier from acquiring and owning all or any part
of the stock of a branch or short line constructed by an
independent company where there is no substantial competition between the company owning the branch line so
constructed and the company owning the main line acquiring the property or an interest therein, nor to prevent
such common carrier from extending any of its lines
through the medium of the acquisition of stock or otherwise· of any other such common carrier where there is no
substantial competition between the company extending
its lines and the company whose stock, property, or an
interest therein is so acquired.
Nothing contained in this section shall be held to affect Existing right.
.
. any r1g
, }1t h eret of ore l ega11y acqmre
. d : p ro- heretofore
lawOr nnpa1r
f u Ill. acquired
vided, That nothing in this section shall be held or con- not a ected.
strued to authorize or make lawful anything heretofore
prohibited or made illegal by the antitrust laws,8 nor to
exempt any person from the penal provisions thereof or
the civil remedies therein provided.
See. 8. DIRECTORS, OFFICERS, OR EMPLOYEES OF
BANKS, BANKING ASSOCIATIONS, OR TRUST COl\IPA·
NIES OPERATING UNDER LAWS OF UNITED STATES
AND DIRECTORS OF OTHER CORPORATIONS.'

SEc. 8. That from and after two years from the date m ~:~ t~an~e::;:
of the approval of this Act no person shall at the same •oclahon,
bank, ~anklng uor truot
time be a director or other officer or employee of more ~o~w:, c~ 1 ~t
than one bank' bankin(J'
association or trust company 'divided
aurpluo, an:f uno
protltt
0 v er
organized or opera tin 1:>(J' under the laws of the united aggregate
$5,000,000.
States, either of which has deposits, capital, surplus, and
undivided profits aggregating more than $5,000,000; and
no private banker or person who is a director in any bank
• For text of Sh!'rman Act, see footnote on pp. 1113-15111. As enumerated
In Clayton Act, see first paragraph thereof on pp. 1512--riH.
• By the last paragrnph of the Act of s .. pt. 7, 1916, amending the
Federal Reserve Act, ch. 461, 89 Stat. 752 at 756, It II! provided that
the proVisions of sec. 8 shall not apply to "A director or other omcer,
agent or employee of any member bank" who may, "with the approval
ot the Federo.l Reserve Board be a director or other omcer, agent or
employee of any" bank or corporation, "chartered or Incorporated under
the law• of the United States or of any State thereof, and prlnclpall;y
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See. 8. DIRECTORS, OFFICERS, OR EMPLOYEES OF
BANKS, BANKING ASSOCIATIONS, OR TRUST COMPA·
NIES OPERATING UNDER LAWS OF UNITED STATES
AND DIRECTORS OF OTHER CORPORATION8-Contd.

or trust company, organized and operating under the
laws of a State, having deposits, capital, surplus, and
undivided profits aggregating more than $5,000,000, shall
be eligible to be a director in any bank or banking association organized or operating under the laws of the
How ellgtbtllty United States. The eligibility of a director, officer, or
d eterm1ned.
•
••
employee under the foregomg prov1s10ns shall be determined by the average amount of deposits, capital, surplus, and undivided profits as shown in the official statements of such bank, banking association, or trust company
filed as provided by law during the fiscal year next preceding the date set for the annual election of directors,
and when a director, officer, or employee has been elected
or selected in accordance with the provisions of this Act
it shall be lawful for him to continue as such for one
year thereafter under said election or employment.
Not to ~e ... •
No bank, banking association or trust company, organmore than one,
d
'
d
l 1
f h U mte
· dS tates,
bank, banking ... 1ze or operatmg un er t 1e aws o t e
aocfatlon, or trust •
,
•
d
'll
f
}
com~;>any located m any city or mcorporate town or VI age o more t 1an
In caty or lncor•
,
porated town or two hundred thousand Inhabitants, as shown by the last
village of more
•
•
•
than 2oo,ooo 111- prccedmg decenmal census of the Umted States, shall
h&bltanta.
,
•
have as a director or other officer or employee any pnvate
hanker or any director or other officer or employee of any
other bank, banking association or trust company located
Babvtn~r~ bankl in the same place: Provided, That nothing in this section
wIt out capital I II
l
l
.
b k
h .
.
<•bare) ttock ex· s 1a app y to mutua savmgs an s not avmg a cap1tal
ceptld.
,
stock represented by shares: Provided further, That a
wb ere enUre director or other officr.r or employee of such bank, banking
• to a It of one
• •
b
d'
bank, etc., owned USSOCiat!On 1 or trust company may e a 1rector or other
bro other,
etockboldere
abo ex· officer or employee of not more than one other bank or
cepted.
trust company organized under the laws of the United
States or any State where the entire capital stock of one
is owned by stockholders in the other : And provided furt'her, That nothing contained in this section shall forbid
engard In International or foreign banking, or banking In a dependency
or Insular possession ot the United States," In the capital atock ot which
1uch member bank may have Invested under the condltlona and circum·
1tances Bet forth In the Act.
On provisions ot the Shipping Board Act, Packers and Stockyards Act,
1921, and Transportation Act, Iim!Ung the acope ot the Clayton Act In
certain cases, see second, third, and fourth paragraphs ot the footnote on
pp. 612-1113.
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a director of class A of a Federal reserve bank, as defined o ,cFiuds
Aaldirector
e er rese"a
iu the :Federal Reserve Act from being an officer or and
ba D k excepted,
director or both an officer and director in one member
bank: And provided further, That nothing in this Act or;~~!~" ~~~.k:,
· t e b ank er or any offi cer, d'1rect orHiau
memberAbank
or
sba11 proh 1'b'1t any pr1va
dir~tor
or employee of any member bank or class A director of :~.::rv:i ;!~~
a Federal reserve bank, who shall first procure the consent ~~:r~, ~~:·~:.:
of the Federal Reserve Board, which board is hereby au- ~~~k.s. ~~.. ~~~~:
· d , a t 1ts
' di seret'IOn, to grant, w1t
' hh old , or revok e competition.
no subotantlal
th orlZe
such consent, from being an officer, director, or employee
of not more than two other banks, banking associations,
or trust companies, whether organized under the laws of
the United States or any State, if such other bank, banking association, or trust company is not in substantial
competition with such banker or member bank.
The consent of the Federal Reserve
lloard may be pro- aecured
Consent
mayabe
.
before
pcured before the person applymg therefor has been plloant elected
director.
.
e1ected as a class A director of a Federal reserve bank or
us a director of any member bank. 10
That from and after two years from the date of the tw~ :rtm~~ ;•:;:
• A ct no person a t th e same t'lme sh a11 b e oualy
ently competing
or Pl'"l·
approva 1 0 f tl us
..,.... d'1rect or 1n
' any t wo or more corporat'wns, a n y one o f capital,
corp oratione
aurplus,If
't
1
1
d
d'
'd
d
fit
and
undivided
.
h
h
wh 1c
as cap1 a , surp us, an un lVl e pro s aggre- profits aggregate
more
than $1 ' 000' 000' engaged in whole or in part more
than u.gatino.,
000,000, and
in commerce, other than banks, banking associations,~~~:~~ft\~nn ~:
·
su b'Ject t o th e A ctagreement
would
. an d commo n earners
t rust compamcs
violate antltruat
to regulate commerce, approved February fourth, lawa.
eighteen hundred and eighty-seven, if such corporations
are or shall have been theretofore, by virtue of their business and location of operation, competitors, so that the
elimination of competition by agreement between them
would constitute a violation of any of the provisions of
any of the antitrust laws•11 The eliaibility
of a director det.,rmined.
How eligibility
c
under the foregoing provision shall be determined by the
aggregate amount of the capital, surplus, and undivided
profits, exclusive of dividends declared but not paid to
stockholders, at the end of the fiscal year of said corporation next preceding the election of directors, and when a
director has been elected in accordance with the provisions of this Act it shall be lawful for him to continue as
such for one year thereafter.
'"The part of tile section immPdlately prt'cedlng beginning with," And
Provided further, That nothing In this .Act" to this point, amendmentl
lllade by act May Hi, 1916, ch. 120, and act May 26, 1920, ch. 206.
11
For tPxt of Sherman Act, &Pe footnote on pp, 1113-IIHi. As enumerated In Clayton Act, see first paragraph thereof on pp. 1112-1114.
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Sec. 8. DIRECTORS, OFFICERS, OR EMPLOYEES OF
BANKS, BANIUNG ASSOCIATIONS, OR TRUST COMPA·
NIES OPERATING UNDER LAWS OF UNITED STATES
AND DIRECTORS OF OTHER CORPORATIONS-Contd.
Eligibility at
When any person
time of election
or aelection not officer or selected as
changed for 001

year.

elected or chosen as a director or
an employee of any bank or other
corporation subject to the provisions of this Act is eligible
at the time of his election or selection to act for such bank
or other corporation in such capacity his eligibility to act
in such capacity shall not be affected and he shall not
become or be deemed amenable to any of the provisions
hereof by reason of any change in the affairs of such
bank or other corporation from whatsoever cause,
whether specifically excepted by any of the provisions
hereof or not, until the expiration of one year from the
date of his election or employment.

Sec. 9. WILLFUL 1\IISAPPLICATION, EMBEZZLEMENT,
ETC., OF 1\IONEYS, FUNDS, ETC., OF COl\11\ION CARRIER
A FELONY.

SEc. 9. Every president, director, officer or manager of
any firm, association or corporation engaged in commerce as a common carrier, who embezzles, steals, abstracts
or willfully misapplies, or willfully permits to be misap·
plied, any of the moneys, funds, credits, securities, property or assets of such firm, association or corporation,
arising or accruing from, or used in, such commerce, in
whole or in part, or willfully or knowingly converts the
same to his own use or to the use of another, shall be
deemed guilty of a felony and upon conviction shall be
Penalty, tine, fined not less than $500 or confined in the penitentia-rv
or impri.lonment,
J
or both. •
not less than one year nor more than ten years, or both,
in the discretion of the court.
0
In ~~~trf~ S:~~
Prosecutions hereunder may be in the district court of
f.!r ~i~~~t ~':!~the United States for the district wherein the offense may
t'!LilB8 commit· have been committed.
Jurladlctlon of
That nothin(l'
in this section shall he held to take away
State court• not
o
affected. Tbelror impair the J'urisdiction of the courts of the several
judgment! a bar
to proaecutlon States under the laws thereof· and a J'Ud!!Illent of convic·
hereunder.
'
,...,
tion or acquittal on the merits under the laws of any
State shall be a bar to any prosecution hereunder for the
same act or acts.
6
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Sec. 10. LIMITATIONS UPON DEALINGS AND CON·
TRACTS OF COl\Il\ION CARRIERS.

SEc. 10. That after two years from the approval of this •...ur1~·t~inrat
inan•e-d
1es, e c.,
Act no common carrier enoO'a oO'ed in commerce shall have atruction
contracts for con·
or
any dealings in securities, supplies or other articles of ~~~W~~n~,o ~g~
commerce, or shall make or have any contracts for con- t~:~ to•t~·~~obi~
struction or maintenance of any kind ' to the amount of etc.,
fn case
of director,
common
more than $50,000, in the aggregate, in any one year, with ~!~r~~~· :l~ d~;
•
fi rm, part nersh'1p or assoc1a
· t'wn other
party or
a no tl1er corporat wn,
has a substantial
when the said common carrier shall have upon its board interest therein.
of directors or as its president, manager or as its purchasing or selling officer, or agent in the particular transaction, any person who is at the same time a director, manager, or purchasing or selling officer of, or who has any
substantial interest in, such other corporation, firm, partnership or association, unless and except such purchases
shall be made from, or such dealings shall be with, the
bidder whose bid is the most favorable to such common Bidding to be
carrier, to be ascertained by competitive bidding under ~:r~~~~Tatl~::;
regulations to be prescribed by rule or otherwise by the f~":~1~~de bbo~
• •
N0 b'd
I nt erSt at e Commerce COffiffilSSIOn.
1 Sh a11 b e re- merce
alon, andCommi•
to ahow
ceived unless the name and address of the bidder or. the~!~. o~n:idd~~;
names and addresses of the officers, directors and general ofllcen, etc.
managers thereof, if the bidder be a corporation, or of
the members. if it be a partnership or firm, be given with
the bid.
Any person who shall, directly or indirectly, do or at- preven
Pent!llty
mg or afotr•
tempt to do anythin,.,
to
prevent
anyone
from
bidding
or
tempting
to preo
vent free and
fair
shall do any. act to prevent free
and
fair
competition
com.petltlon
in
. .
blddmg.
~mong the b1dders or those desmng to bid shall be punIshed as prescribed in this section in the case of an officer
or director.
to re. Every such common carrier having any such transac- portcarrie~
transactlona
hons or makin(l'
any
such
purchases
shall
within
thirty
hereunder
to
In·
o
teratate Com·
days after makin(J'
the
same
file
with
the
Interstate
Com-merce
Commi
..
o
.
alon.
merce Commission a full and detailed statement of the
t~ansaction showing the manner of the competitive biddmg, who were the bidders, and the names and addresses
of the directors and officers of the corporations and the
members of the firm or partnership bidding; and when.
after investigation or report
commlaalo!'
to
ever . the said commission shall,
vioiatlona,
,
h earmg, have reason to believe that the Jaw has been and Ita own lind·
• 1
•
•
l ng11 to Attoroey
y1o ated m and about the sa1d purchases or transactions General.
I~ shall transmit all papers and documents and its own
VIews or findings regarding the transaction to the Attorney General.
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Sec. 10. LIMITATIO~S UPON DEALINGS AND CONTRACTS OF COMMON CARRIERS-Continued.
fo;-'J1 ~!~o~.e:~:, If any common carrier shall violate this section it shall
to
0' $25 000 · and every such director
for,knowinglyv~te
direct, a1d, be fined not exceedin
•
o
'
l
'
etc.,thll.InBection.
violation aO'ent
manager or officer thereof who shall have knowor
0
)
ing1y voted for or directed the act constituting such violation or who shall have aided or abetted in such violation shall be deemed guilty of a misdemeanor and shall
Penait1 .
be fined not exceeding $5,000, or confined in jail not exceeding one year, or both, in the discretion of the court.
ex~~~~'":o g:~~ The effective date on anJ. after which the provisions
1 1921
•
•
of section 10 of the Act entitled "An Act to supplement
existing laws against unlawful restraints and monopolies,
and for other purposes," approved October fifteenth,
nineteen hundred and fourteen, shall become and be
effective is hereby deferred aud extended to January first~
Except a• to nineteen hundred and twenty-one: Provided, That such
corporatlona or.
,
.
ranized a tt er extenswn shall not apply m the case of any corporatwn
Jan. 12, 11118.
• d
.
h un d re d an d
orgamze
a f ter J anuary twe If t h , nmeteen
12
eighteen.

Sec. 11. JURISDICTION TO ENFORCE COMPLIANCE.
COMPLAINTS, FINDINGS, AND ORDERS. APPEALS.
SERVICE."
retp%t1~~~ona~~

SEo. 11. That authority to enforce compliance with
plicable vested sections two three seven and eiO'ht of this Act bv the perln-'
'
'
0
J
Interstate Cor:n· sons respectively subject thereto
is hereby vested:
in the
merce Comm1s, •
•
11ioo;
Interstate Commerce CommissiOn where applicable to
Federaland
Reserve common carriers ' in the Federal Reserve Board where upBoard;
plicable to banks, banking associations and trust comco~~~T:fon;radepanies, and in the Federal Trade Commission where applicable to all other character of commerce, to be exercised as follows :
boc~~cru:! 101~a~: Whenever the commission or board vested with jurislie~~~a;:.'~.bt diction thereof shall have reason to believe that any
!~dor .:;;o':!~~ person is violating or has violated. any of the provisions
;~!~ingnot!~e rO.:. of sections two, three, seven and eight of this Act, it shall
;:~~~t or de- issue and serve upon such person a complaint stating its
charges in that respect, and containing a notice of a hearing upon n. day and n.t a place therein fixed at least thirty
days after the service of said complaint. The person so
"Above paragraph, sec. 1101 of the Transportation Act, Feb. 28, 1920,
ch. Ill, 41 Stat. 4116 at 499.
"'On provisions of the Shipping Doard Act, Packera and Stockyards Act,
1921, and Transportation Act, limiting the acope of the Clayton Act In
certain cases, see second, third, and tou11:h paragraphs ot the footnote on
pp. 1!12-1113.
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complained of shall have the right to appear at the place have
R••I?o~dent to
ngut to ap·
and time so fixed and show cause why an order should cauae,
pear etc.
and show
not" be entered by the commission or board requiring such
person to cease and desist from the violation of the law
so charged in said complaint. Any person may make ap- mayI nterventi~ll
be penmt·
plication, and upon good cause shown may be allowed ~:u~.~ 0 r 11 oo d
by the commission or board, to intervene and appear in
sa~d proceeding by counsel or in person. The testimony tes~i:.~~;ipt~ ~!
in any such proceeding shall be reduced to writing and flied.
filed in the office of the commission or board. I£ upon
such hearing the commission or board, as the case may be, 1 a1u~·.:~~i~:
shall be of the opinion that any of the provisions of said aion
~oard reto
makeorwrttten
11
sections have been or are beinO'
violated 1 it shall make a port
o
mgs, stating
and to n.dts·
report in WritinO'
in
Which
it
Shall
State
its
findinO'S
aS
to
sue
&lid
serve
Of·
o
o
der to cease and
011 respond·
the facts I and shall issue and cause to be served on such desist
ent.
person an order requiring such person to cease and desist
from such violations, and divest itself of the stock held
or rid itself of the directors chosen contrary to the provisions of sections seven and eight of this Act, if any
there be, in the manner and within the time fixed by said
order. Until a transcript of the record in such hearing bo~rodm~~~ 0~0~~
shall have been filed in a circuit court of appeals of the l~ o;rd~~t ~~~i
United States ' as hereinafter provided I the commission ord
transcript
recfiled inof Clr·
or board may at any · time I upon such notice and in such cuit
court
of
Ap·
peals.
manner as it shall deem proper, modify or set aside, in
whole or in part, any report or any order made or issued
by it under this section.
If such person fails or neglects to obey such order of ob!~~~~: ~~ df:;
the commissi'on or board while tho same is in effect l theorder,
sl on orcommil·
board
commission or board may apply to the circuit court of m~y
apply to Cir·
~mt Court of Apappeals of the United States' within any circuit where ment
peals offoritsenforceorder,
the violation complained of was or is being committed or !,~:t r~~3:
where such person resides or carries on business, for the
enforcement of its order, and shall certify and file with
its application a transcript of the entire record in the
proceeding, including all the testimony taken and the
report
and order of the commission or .board. Upon such nottce
f!ourtthereof
to cause
.
to
fi lmg of the application and transcript the court shall be served on respondent and to
cause notice thereof to be served upon such person
and henter
au decree
power af·
to
.
t h ereupon shall have J'urisdiction of the proceedmO' andflrmlng, modify·
,
t>
i 11 g, or setting
.
.
0 f the questiOn determmed therem, and shall have power aside ord~r of
commhstoll or
.
.
t o make and enter upon the pleadmgs,
testimony, and board.
proceedings set forth in such transcript a decree affirming, modifying, or setting aside the order of the commis-

::e
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See. ·n. JURISDICTION TO ENFORCE COMPLIANCE.
COMPLAINTS, FINDINGS, AND ORDERS. APPEALS.
SERVICE-Continued.

':n 1: ~~a· ~! sion or board. The findings of the commission or board
board
conclusive as to the facts if supported by testimony shall be conIf oupported by
'
I

co 1.::

elusive. If either party shall apply to the court for leave
adduce additional evidence, and shall show to the sat~e~~~!t~~ b•e ~~I: isfaction of the court that such additional evidence. is
cation, and •govr- material and that there were reasonable grounds for the
fng of reaoonable
ground for tail· failure to adduce such evidence in the proceeding before
ure to adduce
theretofore.
the commission or board, the court may order such additional evidence to be taken before the commission or
board and to be adduced upon the hearing in such manner
and upon such terms and conditions as to the court may
bo~~J":i~C::J! seem proper. The commission or board may modify its
g~~~n~: ~ri:!~ findings as to the facts, or make new findings, by reason
100
thereo •
of the additional evidence so taken, and it shall file such
modified or new findings, which, if supported by testimony, shall be conclusive, and its recommendation, if
any, for the modification or setting aside of its original
dj,~~~~i'!ct·~~ order, with the return of such additional evidence. The
r~vlew upon cer- l. udgment and decree of the court shall be final except
t1orari, but other'
wi•e final.
that the same shall be subject to review by the Supreme
Court upon certiorari as provided in section two hundred
and forty of the Judicial Code.
•p:n~!~~n t~1 ~::
Any party required by such order of the commission or
~.!:."'.n':{d3:.~s\~ board to cease and desist from a violation charged may
obtain a review of such order in said circuit court of appeals by filing in the court a written petition praying that
the order of the commission or board be set aside. A
To be ae!'Ted on copy of such petition shall be forthwith served upon the
~~~~J~'h"1 :~ commission or board, and thereupon the commission or
~~e~~~"n t3 c~r; board forthwith shall certify and file in the court a
~~~i~rii'~e 0~0 ~~~: transcript of the record as hereinbefore provided. Upon
the filing of the transcript the court shall have the same
co~~~~~~1~0p0ea~! jurisdiction to affirm, set aside, or modify the order of the
:~~:· ~~ ·~E~: commission or board as in the case of an application by
mission
or board th e commiSSIOn
• • or board f or th e en forcement of I'ts order,
and
commission'•
board'olmllarly
• lind· and the fi nd'mgs of the commiSSion
• • or boar d as t o th e
1oru fl.
conclusive.
facts, if supported by testimony, shall in like manner be
conclusive.
Jurisdiction of
The jurisdiction of the circuit court of appeals of the
Cou rtior Appeal• United States to enforce, set aside, or modify orders of
ez.c1ua ve.
the commission or board shall be exclusive.
testimony.

.id'nY~~~Vo:v~~ to
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Such proceedings in the circuit court of appeals shall ba!':oc~~~n~
be b"
mven precedence OVer Other CaseS pendinO'
therein ' and over
Other Cl!letl,
b
and to be expeshall be in every way expedited. No order of the com- dited.
mission or board or the J'udgment of the court to enforce antitrust
~iabilityunder
acta not
the same shall in any wise relieve or absolve any person alfected.
from any liability under the antitrust Acts. 14
Complaints' orders' and other processes of the commis- mheion'a
Ser'flce of comor
sion or board under this section may be served by any- ~~~~~~.~~~d~o;!:
one duly authorized by the commission or board, either:,::.~ •. other proc(a) by delivering a copy thereof to the person to be Personal ; or
served, or to a member of the partnership to be served,
or to the president, secretary, or other executive officer
or a director of the corporation •to •be served; or (b) by'p 1Ata cottlee
~r
e of bUill·
leaving a copy thereof at the prmc1pal office or place of ness; or
business of such person; or (c) by registering ~nd mail- rna~{. registered
ing a copy thereof addressed to such person at h1s princiVerified return
pal office or place of business. The verified return by the of serson
serving,
person so serving said complaint, order, or other process ~mcere;~rc"ef~tt;
setting forth the manner of said service shall be proof proof of aervtce.
of the same, and the return post-office receipt for said
complaint, order, or other process registered and mailed
as aforesaid shall be proof of the service of the same.
See. 12. PLACE OF PROCEEDINGS UNDER ANTITRUST
LAWS. SERVICE OF PROCESS.

SEc.
12. That any suit, action, or proceeding under the Proceedingmay
,
•
,
be Instituted or
antitrust laws 14 agamst a corporatiOn may be brought procesa served lo
. h . d' . l d'1str1ct
. Wh ereo f It
. IS
. an Ill
. h ab'It- corporation
district of whlcb
IlO t Oll Iy lll t e JU lCla
an
.
d'
.
h
.
.
b
f
inhabitant or
an t , but also m any 1str1ct w erem It may e ound or wherever tt InaJ
befound.
.
d
.
t ransacts busmess ; an all process m such cases may be
served in the district of which it is an inhabitant, or
wherever it may be found.
Sec. 13. SUBPCENAS FOR WITNESSES IN PROCEEDINGS
BY OR ON BEHALF OF TIIE UNITED STATES UNDER
ANTITRUST LAWS.

SEc. 13. That in any suit, action, or proceeding brought
by or on behalf of the United States subprenas for witnesses who are required to attend a court of the United
States in any judicial district in any case, civil or crimi"For text ot Sherman Act, see footnote on pp, 1113-1115. For Antitrust
Acta as enumerated In Clayton Act, see tlrst paragraph thereof on pp.
1112-1114.
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Sec.13. SUBP<ENAS FOR WITNESSES IN PROCEEDINGS
BY OR ON BEHALF ·oF THE UNITED STATES UNDER
ANTITRUST LA WS-Contlnued.
an~•JistW~. 1t;~~ nal, arising under the antitrust laws 15 may run into any
p~rmtulon ofother district· Provided That in civil cases no writ of
tr1al court neces•
'
aary
In civil Cl_llli!S
If wltnesa
hves subpmna shall issue for witnesses living out of the disout
trict in which the court is held at a greater distance than
a n d ofmoredistrict
than
lOOmiieadist&nt. one hundred miles from the place of holding the same
without the permission of the trial court being first had
upon proper application and cause shown.

Sec. 14. VIOLATION llY CORPORATION OF PENAL
PROVISIONS OF ANTITRUST LAWS.

th~·o~"l~d~vtJ~ SEc. 14. That whenever a corporation shall violate any
~~"~~~~~r.., om- of the penal provisions of the antitrust laws/ 11 such violation shall be deemed to be also that of the individual directors, officers, or agents of such corporation who shall
have authorized, ordered, or done any of the acts constiA misdemeanor. tnting in whole or in part such violation, and such violaPenalty, flnetion shall be deemed a misdemeanor, and upon conviction
~~ 1b::f~•onmeot, therefor of any such director, officer, or agent he shall be
punished by a fine of not exceeding $5,000 or by imprisonment for not exceeding one year, or by both, in the discretion of the court.
Sec. 15. JURISDICTION OF UNITED STATES DISTRICT
COURTS TO PREVENT AND RESTRAIN VIOLATIONS OF
THIS ACT.
SEc. 15. That the several district courts of the United
States are hereby invested with jurisdiction to prevent
and restrain violations of this Act, and it shall be the
District
• t attorneys 0 f the U Dl't ed St ates,
oeys,
underattordl· d uty 0 f th e Severa 1d'lSt riC
rection
of
Attor•
h
•
t'
d'st
• t s, lin d er th e di recbon
• 0 f t he
ney General, tolD t e1r respec 1V6 1 flC
ln•titute
proceedA
G
I
t
.
't
d'
.
. to
tng~o
ttorney enera , o mstl ute procee mgs m eqmty
rna~ r
d~!; prevent and restrain such violations. Such proceedings
tofI npetition
g forth ••tthe may be by way of petition setting forth the case and praycase, etc.
ing that such violation shall be enjoined or otherwise proAlter due no- hibited. 'Vhen the parties complained of shall have been
tlce,Courttodl
••
to hear· u y nob'fid
e 0 f sue h petitiOn,
t h e court shll
a proceed ' as
r,ngroceed
and
determl·
b
}
h
•
d
d
t
• '
nation as 100n u soon as may e, to t 1e earmg an
e ermmatwn
of t h e
m~e:~nr petf. case; and pending such petition, and before final decree,
tlon
l!'•tltuttn~rthe court may at any time make such temporary restrainproceeding
Court
n:,~~ryma~:.t:::::: ing order or prohibition as shall be deemed just in the
f~g order or pro· premises.
Whenever it !hall appear to the court before
b1bltlon.
.
whiCh any such proceeding may be pending that the ends

:.et;

11 For tt>xt of Shrrman Act, see footnote on pp, 1513--:1115. For Antitrust
Acts as enumerated ln Clayton Act, see first paragraph thereof on pp.
1512-:114.
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of justice require that other parties should be brought mon
courtother
may •umpar·
before the court, the court may cause them to be sum- tiea.
moned whether they reside in the district in which the
court is held or not, and subpamas to that end may be
served in any district by the marshal thereof.
Sec. 16. INJUNCTIVE RELIEF AGAINST THREATENED
LOSS BY VIOLATION OF ANTITRUST LAWS.

SEc. 16. That any person, firm, corporation, or associa- pe~o"n~ ;n!~ .~~:,
tion ahall be entitled to sue for and have injunctive relief, ri~na"a~d ;:~~::
• any cour t o f th e U me
"t d St at es h avmg
•
• • d"Ictwn
• {lies
as other
in
m
JUris
bunctive
relief
over the parties, against threatened loss or damage by ae:uff;r.~~~~.~
violation of the antitrust lawsr including sections two, ~h~e:~en::atc~?1 i
three, seven and eight of this Act, when and under the ~:m~::. loss or
same conditions and principles as injunctive relief against
threatened conduct that will cause loss or damage is
granted by courts of equity, under the rules governing
such procecdiniYS
o l and upon the execution of proper bond juPre)imlnary
nctlon may In·
is·
against damages for an injunction improvidently granted j,~~dup~~d P;hg;~
and a showing that the danger of irreparable loss or dam- ing.
age is immediate, a preliminary injunction may issue:
Provided, That nothing herein contained shall be con- stBtut
Unlted
a es a 1one may
8t!'e fo r f ini~ncstrued
to
entitle
any
person,
firm,
corporation,
or
associ•
•
•
• •
•
1ve rei 1e aga1n11t
ahon, except the Umted States, to brmg smt m eqmty for comb.mont carrier
.
.
.
.
.
Bu Ject o Act to
InJ"unctlve relief agamst any common earner sub3"ect to merce.
Regulate oom·
the provisions of the Act to regulate commerce approved
February fourth, eighteen hundred and eighty-seven, in ·
respect of any matter subject to the regulation, supervision, or other jurisdiction of the Interstate Commerce
Commission.
Sec. 17. PRELil\IINARY INJUNCTIONS. TEl\IPORARY
RESTRAINING ORDERS.
SEc. 17. That
no preliminary injunction shall be issued No preliminary
.
,
.
1njunction with·
Without notice to the opposite party.
out notice.
No temporary restraining order shall be, granted with- restrauu
No. t.emporary
ng order
out notice to the opposite party unless 1t shall clearly ahowmg
In a~senceof oflm·a
appear
from specific facts shown by affidavit or by the mediate
ir·
.
reparable and
injury
venfied bill that immediate and irreparable injury, loss, or loBB.
or damage will result to the applicant before notice can
had thereon. Every such tern- ....
Tei~porarydr~
be served and a hearin!!
'--"'
•'-ra. n1ng or er,
porary restrainin"
order shall be indorsed with the date to
date and
o
hourshow
of ls•ue,
deand hour of issuance, shall be forthwith filed in the e.ne Injury, etc.
clerk's office and entered of record, shall define the in•• For text of Sherman Act, see footnote on pp, 1513-151:1. For Antltru~t
Acts as enumerated In Clayton Act, see 'first paragrnph thereof on pp.

1512-1514,
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Sec. 17. PRELIMINARY INJUNCTIONS.
RESTRAINING ORDERS--Continued.

TEMPORARY

jury and state why it is irreparable and why the order
was granted without notice, and shall by its terms expire
within such time after entry, not to exceed ten days, as
the court or judge may fix, unless within the time so fixed
the order is extended for a like period for good cause
shown, and the reasons for such extension shall be entered
If without no· of record. In case a temporary restraining order shall
tlce, leauaoce of
f~~~~;,:w-{0 1b; be granted without notice in the contingency specified,
:~f1<;!~d Pg~1b~! the matter of the issuance of a preliminary injunction
moment.
shall be set down for a hearing at the earliest possible
time and shall take precedence of all matters except older
matters of the same character; and when the same comes
up for hearing the party obtaining the temporary restraining order shall proceed with the application for a
preliminary injunction, ~nd if he does not do so the court •
shall dissolve the temporary restraining order. Upon
maopl:!,~• g~~t;, two days' notice to the party obtaining such temporary
lutfoo or modi· restrainin(J' order the opposite party may appear and
flcatlon on two
o
da11' notice.
move the dissolution or modification of the order, and in
that event the court or judge shall proceed to hear and
determine the motion as expeditiously as the ends of justice may require.
dJ~:f 2g!d~r ~'!: Section two hundred and sixty-three of an Act entitled
pealed.
"An Act to codify, revise, and amend the laws relating to
the judiciary," approved March third, nineteen hundred
and eleven, is hereby repealed.
atr~ 288 not
Nothing in this section contained shall be deemed to
alter, repeal, or amend section two hundred and sixtysix of an Act entitled "An Act to codify, revise, and
amend the laws relating to the judiciary," approved
March third, nineteen hundr(Old and eleven.
Sec. 18. NO RESTRAINING ORDER OR INTERLOCUTORY
ORDER OF INJUNCTION WITHOUT GIVING SECURITY•
• 1 !~c~~t :!_Pr1oe
ol thl• act.

SEo. 18. That, except as otherwise provided in section
16 of this Act, no restraining order or interlocutory order
of injunction shall issue, except upon the giving of security by the applicant in such sum as the court or judge
may deem proper, conditioned upon the payment of such
costs and damages as may be incurred or suffered by any
party who may be found to have been wro~gfully enjoined or restrained thereby.
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Sec. 19. ORDERS OF INJUNCTION OR RESTRAINING
ORDERS-REQUIREl\iENTS.

SEo. 19. That every order of injunction or restraining Hu•t aet forth
08
order shall set forth the reasons for the issuance of the ~i::, ~ nb3 :r::
. terms, an d sh all descr1'be m
. rea- acrlbe
acta to ba
same, sh a11 be speCI'fi c m
reotraloed.
sonable detail, and not by reference to the bill of complaint or other document, the act or acts sought to be
restrained, and shall be binding only upon the parties to Binding only
the suit, their officers, agents, servants, employees, and ::lt,pat~~~reao~~
attorneys, or those in active concert or participating with cera, etc.
them, and who shall, by personal service or otherwise,
have received actual notice of the same.
Sec. 20. RESTRAINING ORDERS OR INJUNCTIONS DE·
TWEEN AN EMPLOYER AND EMPLOYEES, EMPLOYERS
AND EMPLOYEES, ETC., INVOLVING OR GROWING OUT
OF TERMS OR CONDITIONS OF EMPLOYMENT.

SEo. 20. That no restraining order or injunction shall
be granted by any court of the United States, or a judge
or the judges thereof, in any case between an employer
and employees, or between employers and employees, or
between employees, or between persons employed and
persons seeking employment, involving, or growing out
of, a dispute concerning terms or conditions of employment, unless necessary to prevent irreparable injury to Not to loaua
• ht , of the part y rnak'mg t he to
unleaa
neceeoary
property, or to a propert y ng
pre•ent
lrrepapplication, for which injury there is no adequate remedy arable lnJurJ.
at law, and such property or property right must be Threatened
• d Wit
• h parbcu
• 1anty
• lll
• t he app1'!Cation,
•
property or prop·
descr1be
Wh'lCh ert1
right. muot
,
,
.
d
b
h
l'
b
deocribed with
must be m wntmg an sworn to y t e app !Cant or y be
partlcularlty.
his agent or attorney.
And no such restrainin(Y'
order or inJ'unction shall pro- anJNotpenon
to prohibit
"'
or per·
hi bit any person or persons ' ,whether singly or in concert ' •on•
rrom term!·
natlng any rela·
from terminating any relat10n of employment, or from tion
tor employ·
men , recomceasing to perform any work or labor, or from recom- bmending othrenl
.,
d'
b
y
peace u
mending, adv1smg, or persua mg others y peaceful ::_ana 10 to do,
means so to do; or from attending at any place where
any such person or persons may lawfully be, for the purpose of peacefully obtaining or communicating information, or from peacefully persuading any person to work
or to abstain from working; or from ceasing to patronize
or to employ any party to such dispute, or from recommending, advising, or persuading others by peaceful and
lawful means so to do; or from paying or giving to, or
withholding from, any person engaged in such dispute,
111213°-23-\'0L4-35
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Sec. 20. RESTRAINING ORDERS OR INJUNCTIONS BE·
TWEEN AN EMPLOYER AND EMPLOYEES, EMPLOYERS
AND EMPLOYEES, ETC., INVOLVING OR GROWING OUT
OF TERMS OR CONDITIONS OF El\IPLOYMENT-Contd.

any strike benefits or other moneys or things of value;
or from peaceably assembling in a lawful manner, and
for lawful purposes; or from doing any act or thing
which might lawfully be done in the absence of such disAbet. 1rpeeUiedb pute by any party thereto; nor shall any of the acts speci1n t Ia paragrap
•
h'
'd
h ld to be v1o
. l anot to be coll8id· fled 1n t 1s paragraph be cons1 ered or e
ered TlolatlonJ of
•
any law of the tions of any law of the Umted States.
United Statu.
Sec. 21. DISOBEDIENCE OF ANY LAWFUL WRIT,
PROCESS, ETC., OF ANY UNITED STATES DISTRICT
COURT, OR ANY DISTRICT OF COLUl\IlliA COURT.

SEo. 21. That any person who shall willfully disobey
any lawful writ, process, order, rule, decree, or command
of 11ny district court of the United States or any court of
th~ District of Columbia. by doing any act or thing
therein, or thereby forbidden to be done by him, if the
If act done alao act or thing so done by him be of such character as to cona erlmlnal of·
tenee under Iawa stitute also a criminal offense under any statute of the
of United State&
:hlc'l:co~~~~te~~ United States, or under the laws of any State in which
P!!~~ to b1• ptro- the act was committed, shall be proceeded against for his
,
~.!:~after pro- said contempt as hereinafter prov1ded.
--~llBU

Sec. 22. RULE TO SIIOW CAUSE OR ARREST. TRIAL.
PENALTIES.

SEc. 22. That whenever it shall be made to appear to
any district court or judge thereof, or to any judge
therein sitting, by the return of a proper officer on lawful
process, or upon the affidavit of some credible person, or
by information filed by any district attorney, that there
is reasonable ground to believe that any person has been
Court or Judge guilty of such contempt, the court or judge thereof, or
may luue rule to
• d
h . . .
,
I
. ,
h
•how cauaebawhyd any JU get erem Sittmg, may ISSUe a rue reqmrmg t e
peraon c rg•
·
•
aho.:h!i not be said person so charged to show cause upon a day certam
pun
why he should not be punished therefor, which rule, together with a copy of the affidavit or information, shall
be served upon the person charged, with sufficient promptness to enable him to prepare for and make return to the
order nt the time fixed therein. If upon or by such reeo~r::;,P~f :.!!~;,~turn, in the judgment of the court, the alleged contempt
~~~~~~ra. purged be not sufficiently purged, a trial shall be directed at a
time and place fixed by the court: Provided, however,
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That if the accused, being a natural person, fail or refuse ur~aflu;:r~nnato
to make return to the rule to show cause ' an attachment tachment
make return.
At·
agalmt
may issue against his person to compel an answer, and inperaon.
case of his continued failure or refusal, or if for any
reason it be impracticable to dispose of the matter on the
return day, he may be required to give reasonable bail
for his attendance at the trial and his submission to the
final J'udgment of the court. ·where the accused. is a body
If body corpo. rate,
attachment
corporate an attachment for the sequestration of ItS for oequestration
'
,
.
of Ito property.
property may be Issued upon like refusal or failure to
answer.
In all cases within the purview of this Act such trial byTrlalrtmay
ba
cou or, upmay
be
by
the
court,
or,
upon
demand
of
the
accused,
by
on
dd,embandj
of
ac.
.
.
.
cuse y ury.
a JUry; m whiCh latter event the court may Impanel a
jury from the jurors then in attendance, or the court or
the judge thereof in chambers may cause a sufficient number of jurors to be selected and summoned, as provided by
law, to attend at the time and place of trial, at which time
a jury shall be selected and impaneled as upon a trial for Trial tG c~n~~~~
Jmsdeameanor; and such tnal shall conform, as near as In criminal caaee
, .
. .
prooecuted by in·
may be, to the practice m cr1mmal cases prosecuted by ~ictment.or upon
, .
.
,
InformatiOn.
mdtctment or upon mformatwn.
If the accused be found guilty, judgment shall be entered accordingly, prescribing the punishment, either by Penal~y, t 1 ne
.
.
b } .
} d'
,
or lmpnsonment,
fi De or Imprisonment,
or ot 1, Ill t 1e lSCretwn of the or both.
court. Such fine shall be paid to the United States or to Fine paid tG
United States or
,
, .
t he complamant or other party InJUred by the act COD· complainant or
other party in, ,
.
S t ttutmg the contempt, or may, where more than one ISSO jured. 11 ac.
,
,
u 1 e d natural
d am~ged, be dtvided or apportiOned among them as the cpeuon,
fine to
,
,
, United Statea not
court may duect, but m no case shall the fine to be paid to exceed u,ooo.
to the United States exceed, in case the accused is n
natural person, the sum of $1,000, nor shall such imprisonment exceed the term of six months: Provided, That in
any case the court or a judge thereof may, for good cause court or Judge
shown, by affidavit or proof taken in open court or before :fth ~~:~~di.~
such judge and filed with the papers in the case, dispense io~e,.::;:,chment
with the rule to show cause, and may issue an attachment
for the arrest of the person charged with contempt; in
which event such person, when arrested, shall be brought Accused tG be
,
.
broug.ht before
b ef ore such court or n JUdge
thereof without unnecessary judge promptly
bl
admitted to
.
.
,
de1ay and shall be admttted to batl m a reasona e penalty and
ba 11. Proceedf or h'lS appearance to answer tot h e ch arge or f or tnal
• for laarne
n g 1 thereafter
as 11 rule
the contempt; and thereafter the proceedings shall be the had issued.
same as provided herein in case the rule had issued in the
first instance.

.

.
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See. 23. EVIDENCE. APPEALS.

SEc. 23. That the' evidence taken upon the trial of any
persons so accuse d may be preservedby b'll
1 of excep t'tons,
Judgment re- and any judgment of conviction may be reviewed upon
v Iewable upon
•
writ of error.
writ of error in all respects as now provided by law 1n
criminal cases, and may be affirmed, reversed, or modified
Grant! nr of as justice may require. Upon the granting of such writ
writ to 1tay exe•
,
cution, and
of error, execution of JUdgment shall be stayed, and the
Accued•ed tobailbe accused, if thereby sentenced to imprisonment, shall be
a dmi tt to
•
•
•
admitted to bail m such reasonable sum as may be required by the court, or by any justice, or any judge of
any district court of the United States or any court of
the District of Columbia.
Evidence may
be
by
bill preserved
of except!ona.

See. 24. CASES OF CONTE!\IPT NOT SPECIFICALLY El\1·
BRACED IN SEC. 21 NOT AFFECTED.
ComrnlttM~ in

SEc. 24. That nothing herein contained
shall be con•
•
strued to relate to contempts committed In the presence
In dloobed!ence of the court, or so near thereto ns to obstruct the adminisor a a 1 lawful
•
f . •
· d m
• d'ISwrit or proce.. trat10n o JUSbce, nor to contempts committe
in 1ult or action
•
,
b( or In behalf obedience of any lawful wr1t, process. order, rule, decree,
o United Statea,
d
d .
.
·
, b
h
or comman entere m any smt or act10n roug t or
And other caoe• prosecuted in the name of, or on behalf of, the United
aot in 1ec. 21·
Punhhed InStates, but the same, and all other cases of contempt not
~:.!~iu: u!!~specifically embraced within section twenty-one of this
~u~~~~ and 1" Act, may be punished in conforn1ity to the usages at law
and in equity now prevailing.
or near prHence
of court, or

See. 25. PROCEEDINGS FOR CONTEMPT. Lll\IITATIONS.

SEc. 25. That no proceeding for contempt shall be in,
d agamst
,
, h'm one year
sbtute
any person unlcss bcgun w1t
No~-~ bar to from the date of the act complained of; nor shall any
cr ! mt .... proeecu·
h
d' b
b
. ,
,
uoa.
sue procee mg e a ar to any criiDmal prosecution for
ce!t~ndlnraor;j: the same act or acts; but nothing herein contained shall
rected.nra
affect any proceedings in contempt pending at the time
of !he passage of this Act.
'!rl'uat be lnatl·
toted within ODI
year.

See. 26. INVALIDITY OF ANY CLAUSE, SENTENCE, ETC.,
NOT TO 11\IPAIR REMAINDER OF ACT.

SEc. 26. If any clause, sentence, paragraph, or part of
this Act shall, for any reason, be adjudged by any court
of competent jurisdiction to be invalid, such judgment
But to be ooDo shall not affect, impair, or invalidate the remainder
!Dn~O:. ~~u:': thereof, but shall be confined in its operation to the clause,
rectl,r ta•olnd. sentence, paragraph, or part thereof directly involved in
the controversy in which such judgment shall have been
rendered.
Approved, October 15, 1914.
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"WEBB ACT.1
[Approved Apr. 10, 1918.]

[PunLic-No. 126-65TH CoNGREss.]
[H. R. 2316.]
A.N ACT To promote export trade, and tor other purposes.

See. 1. DEFINITIONS.

Be it enacted by the Senate and House of Representatives of the United States of America in Congress assembled, That the words" export trade" wherever used in "Export trade."
this Act mean solely trade or commerce in goods, wares,
or merchandise exported, or in the course of being exported from the United States or any Territory thereof
to any foreign nation; but the words " export trade " shall
not be deemed to include the production, manufacture, or
selling for consumption or for resale, within the United
States or any Territory thereof, of such goods, wares, or
merchandise, or any act in the course of such production,
manufacture, or selling for consumption or for resale.
That the words "trade within the United States" "Trade within
, t h'1s A ct mean traae
• or commerce among tstatea."
h e U a it • d
wherever use d m
the several States or in any Territory of the United
States, or in the District of Columbia, or between any
such. Territory and another, or between any such Territory or Territories and any State or States or the District
of Columbia, or between the District of Columbia and any
State or States.
That the word "Association" wherever used in this "Auoclatloa."
Act means any corporation or combination, by contract
or otherwise, of two or more persons, partnerships, or
corporations.
See. 2. ASSOCIATION FOR OR AGREEl\IENT OR ACT
!\lADE OR DONEINCOURSEOFEXPORTTRADE-STATUS
UNDER SHERMAN ANTITRUST LAW.

SEo. 2. That nothinO'
contained in the Act entitled" An ll!epi
Auoclation not
o
U organAct • to protect trade and commerce against unlawful re-l&ed
tor and •n·
gaged I a export
stramts and monopolies," approved July second, eighteen trade IOiel7.
hundred and ninety,• shall be construed as declaring to
be illegal an association entered into for the sole purpose
of engaging in export trade and actually engaged solely in
1

With the exception of a reference thereto In the case ot Unlted Statea
v. United 8tate11 8teeJ Corporatilifl, 2!51 U. B. 417 at 453, this act appears u :yet neither to have been Involved In nor referred to In any
reported case.
1
For text of Sherman Act, aee footnote on pp. ril:J.-615.
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Sec. 2. ASSOCIATION FOR OR AGREEMENT OR ACT
MADE OR DONE IN COURSE OF EXPORT TRADESTATUS UNDER SHERMAN ANTITRUST LAW-Continued.
no~o~c:~iim~~~ such export trade, or an agreement made or act done in
:~ad:e"~f~~~~ ti:! the course of export trade by such association, provided
United States, or such

association ' agreement ' or act is not in restraint of
trade within the United States, and is not in restraint of
me• 1c compe 1•
tor, and
the export trade of any domestic competitor of such asIf such usocta- sociation: And provided further That such association
tlon doea not
l
artificially or in· does not either in the United States or elsewhere enter
t e n t I onally en·
l
l
ha:nce or deprell into any aO'reement understanding or conspiracy or do
pnceo of, or aub·
I:>
'
'
'
•tantially lessen any act which artificially or intentionally enhances or decompetition, or
re.train .trade In presses prices within the United States of commodities
commodtties of
claaa ezported. of the class exported by such association, or which substantially lessens competition within the United States
or otherwise restrains trade therein.
of the ezport
tradte of any dto-

Sec. 3. ACQUISITION BYEXPORTTRADECORPORATION
OF STOCK OR CAPITAL OF OTHER CORPORATION.

SEo. 3. That nothing contained in section seven of the
Act entitled" An Act to supplement existing laws against
Lawful under unlawful restraints and monopolies, and for other purClayton Act un•
,
lea• eiJec~ may be poses," approved October fifteenth, mneteen hundred
to restratn trade
,
• •
or aubatantially and fourteen, 8 shall be construed to forbid the acqmsllesoenoompetitlon ,
h'
l
•
f
h
h
1
wl t h 1 n United bon or owners 1p )y any corporation o t e w o e or any
Statu.
• 1 o f any corporatiOn
•
part o f the stock or other cap1ta
organized solely for the purpose of engaging in export
trade, and actually engaged solely in such export trade,
unless the effect of such acquisition or ownership may be
to restrain trade or substantially lessen competition
within the United States.
Sec. 4. FEDERAL TRADE COl\11\IISSION ACT EXTENDED
TO EXPORT TRADE COMPETITORS.

SEo, 4. That the prohibition against "unfair methods
of competition" and the remedies provided for enforcing
said prohibition contained in the Act entitled "An Act to
create a Federal Trade Commission, to define its powers
and duties, and for other purposes," approved September
twenty-sixth, nineteen hundred and fourteen,' shall Le
construed as extending to unfair methotls of competition
used in export trade against competitors engaged in ex1

See ante, p. 1112, et seq.
• See ante, p. 499, et Beq.
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port trade, e'\"en though the acts constituting
such unfair actaE ., 1envo
n th1ou~rhd
•
•
•
ye
methods. are done without the terntor1al Jurisdiction of d.one.
withoup'!rr~tor~al jurtsdlCthe Umted States.
t I 0 n of United
Statea.
Sec. 5. OBLIGATIONS OF EXPORT TRADE ASSOCIATIONS UNDER TIIIS ACT. PENALTIES FOR FAILURE TO
COMPLY. DUTIES AND POWERS OF COl\Il\USSION.

SEc. 5. That every association now enga!!ed.
solely in RIIOCJa
Exp~rtt ODJ
......,
Of
1 trade
export trade, within sixty days after the passage of this~f:~~:t•e%"~twi:t:
Act and .every association entered into hereafter which Feder~l Trade
~m~~~•~
engages solely in export trade, within thirty days after otnfti~ces,location
odr
names, an
its creation, shall file with the Federal Trade Commis- addresses
of
otB·
c e r 1 , etc., and
sion a verified written statement settinO'
articles or
of
"' forth the loca- also
Incorporation
tion of its offices or places of business and
the
names
and
C?nt,ra.ct
of
alliO.
ctatton, etc.
addresses of all its officers and of all 1ts stockholders or
members, and if a corporation, a copy of its certificate
or articles of incorporation and by-laws, and if unincorporated, a copy of its articles or contract of
association, and on the first day of January of each
year thereafter it shall make a like statement of the
location of its offices or places of business and the names
and addresses of all its officers and of all its stockholders
or members and of all amendments to and changes in its
articles or certificate of incorporation or in its articles or
contract
of association.. It shall also furnish
to the com- lnformatton
To tur!"l•haoalao
•
. .
to
miss10n SUCh information as
the
COIDmlSSlOn
may
require
or\l'anlntlon,
.
.
busmeas, etc.
as to its organization, busmess, conJ.uct, practices, management, and relation to other associations, corporations,
partnerships, and individuals. Any association which
shall fo.il so to do shall not have the benefit of the pro- of Penalties,
to..
benefit of aeca.
visions of section two and section three of this Act, and 11 and s, and tlne.
it shall also forfeit to the United States the sum of $100
for each and every day of the continuance of such failure,
which forfeiture shall be payable into the Treasury of the
United States, and shall be recoverable in a civil suit in
the name of the United States brought in the district
where the association has its principal office, or in any
district in which it shall do business • It shall be the ney1
Diatrlct
attorto prosecute
duty of the various district attorneys, under the direction :~rlel~~.~:ery of
of the Attorney General of the United States, to prosecute for the recovery of the forfeiture. The costs and
expenses of such prosecution shall be paid out of the appropriation for the expenses of the courts of the United
States.

'
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See. 5. OBLIGATIONS OF EXPORT TRADE ASSOCIA·
TIONS UNDER TillS ACT. PENALTIES FOR FAILURE
TO COMPLY. DUTIES AND POWERS OF COMMISSIONContinued.

Federal Trade
Commluion to Whenever the Federal Trade Commission shall have
1 nv.eatigate re. reason to believe that an association or any agreement
atramt of trade,
artiOcial enhanceor inten· made or act done by such association is in restraint of
tiona!
ment
or
~eprea· trade within the United States or in restraint of the ex•ion of pr1cea
or
llub•tant•al
Ie... port trade of any domestic competitor of such association '
en!nw of oompetition
tlon. by ••octa- or that an association either in the United States or elsewhere has entered into any agreement, understanding, or
conspiracy, or done any act which artificially or intentionally enhances or depresses prices within the United
States of commodities of the class exported by such association, or which substantially lessens competition within
the United States or otherwise restrains trade therein, it
shall summon such association, its officers, and agents to
appear before it, and thereafter conduct an investigation
m~n·l :~tu:: into the alleged violations of law. Upon investigation,
:;~r:u~'!. ~" ot if it shall conclude that the law has been violated, it may
make to such association recommendations for the readjustment of its business, in order that it may thereafter
maintain its organization and mangement and conduct its
lni.o .~~err!~: business in accordance with law. If such association fails
~t~!r~!i 1&:n~r~~to comply with the recommendations of the Federal Trade
if aiiiOCiation f~ 1 • Commission said commission shall refer its findings and
to comply With
'
recommendation. recommendations to the Attorney General of the United
States for such action thereon as he may deem proper.
,~:~~~~~~
For the purpose of enforcing these provisions the Fed11
:~uT~;.t,er 0~~: eral Trade Commission shall have all the powers, so far
million
Act 10 as app}"1cable, given
•
• "An A ct t o crea t e a F e d era1
tar •• applicabls.
1"t In
Trade Commission, to define its powers and duties, and
for other purposes." 1
Approved, April 10, 1918.
• See ante, p. 499, et 1eq.

APPENDIX

II.

DECISIONS OF THE COURTS ON PETITIONS TO
REVIEW THE ORDERS OF THE COMMISSION.1

NATIONAL HARNESS MFRS.' ASSN. v. FEDERAL
TRADE COMMISSION ET AL.
(Circuit Court of Appeals, Sixth Circuit. Nov.15, 1919.)
No. 3289.
TRA..oE-1\IABKs AND TRADE Nnn:s KEY No. SOl, NEw, VoL 8A.
KEY No. SEBIES-PBINTING OF RECORD ON PETITION FOB TIEVIEW OF 0RDEB OF FF..DEBAL TBADE COMMISSION.

On petition for review of an order of the Federal Trade Commission, made under act September 26, 1914, paragraph 5
(Comp. St., par. 883Ge), rule 19 for the Circuit Courts of Appeals (202 Fed. xill, 118 C. C. A. xlU), relating to the printing
of the record In ordinary appellate cases, Is not applicable, but
the general equity, rul.e 75 furnishes an analogy for the proper
practice; and as the Commission Ia required to file a transcript
of the record in case its order Is not oueyed, or defendant feels
aggrieved by the same, it is sufficient if the petitioner prepare
and serve upon the Commission a statement of those portions
of the record which It deems should be printed, whereupon the
Commission may propose amendments, and, in case of lll!agreement, the matter shall be settled by the court.
1
With the exception of the National Ilarn!'Rs case, which Immediately
followa, not heretofore printed In the Commission's Ri'porta, the period
covered coincides with that of this volume, namely, July 1, Hl21, to May
22, 1922. During this period, tn addition to the opinions and decisions
herewith reprinted, the cou1·ts handed down decltdons without opinions In
two cases to which the Commission was a party, namely, Claire Furnace
Co, et al "· Federal Trade Commission, In which the Supreme Court of tho
Dl.atrict ot Columbia on March 10 enjoined the Commission from en!orcin~t
compliance with requests for certain Information sought by queattonnalres
sent Petitioners by the Commission acting under the powers conferred by
the Federal Trade Commission Act (the case was appealed by the ComIDisslon to the Court ot Appeals tor the District of Columbia, wbe~ It
has been argued and Is now pending awnltlng decision), and Douglas Fir
Exploitation and Export Co. "· Federal Trade Commission, In which the
same court on April 3 granted the motion ot the Commission to dismiss
P~tltloner'1 bill Bel•klng to enjoin the Commission from Issuing a com~::nt against petitioner under section II of the J.'e<leral Trade Commission
and averring, amon~: other things, that petitioner was a duly qualified
e~port trade association under the Webb Act, entitled to all the benefits
\ ereof; that the Commission bad no jurisdiction over It under section 11,
8
It was Dot engaged In Interstate commerce, and that such a com~1a t would do it Irreparable Injury; the CommiBBion's motion beln&"
a as:d on the ground that petitioner bad not made or 11tated such a case
1 0
entitle 1t to InJunctive relief.

°:
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(The syllabus is taken from 261 Fed. 170.)
Petition to Review Order of Federal Trade Commission.
Petition by the National Harness Manufacturers' Association to review an order of the Federal Trade Commission of the United States and others. In the matter
of the printing of the record of the commission. Practice stated.
Lorbach & Garver, of Cincinnati, Ohio, for National
Harness Manufacturers' Association.
Claude R. Porter, of "\Vashington, D. C., for Federal
Tracie Commission.
Before Knappen, Denison, and Donahue, Circuit
Judges.
PER CURIAM!

The Federal Trade Commission, proceeding under
section 5 of the act of Congress approved September 26,
1914 (38 Stat. 719, c. 311 (Comp. St., par. 8836e) ), conducted an investigation and thereupon made an order requiring the Harness Manufacturers' Association to desist
from using certain methods of competition therein
specified. Thereupon the association filed its petition,
asking this court to review and set aside such order. At
a previous session we denied the motion of the association
to dispense with printing the record i and, the record
not having been printed, the CommissiOn now moves to
dismiss the petition for review.
We think our previous order, which assumed that
printing was necessary and thereupon declined to dispense with it entirely, did not sufficiently take into account the character of this proceeding. Our rule 19 (202
Fed. xiii, 118 C. C. A. xiii) provides for the printing of
all records, but contemplates only records in those proceedings to which the body of the rules is applicable,
viz, records on writs of error or appeals or on some
specified petitions. In all these cases the record has been
prepared under some supervision which insures printing
only the essential parts.
This rule 19 should not be interpretecl so as to require
printing at large such a record as this. By the provisions
of this act the Commission conducts a general investigation and takes proofs; there is no judicial re~ulation of
the reception of eviclence. Thereupon the Commission
makes a finding of facts and an order. If the order is
not observed, the Commission may apply to this court for
a mandatory order of enforcement, and files in this court
a copy of the entire record and of its finding of facts.
In case of such application, there is a provision for taking further testimony, to be ordered by this court, at the

NAT'L HARNESS MFRS.' ASSN. V. FEDERAL TRADE COM.

request of either party. In case the defendant feels
aggrieved by the order of the Commission, he may file
a petition in this court for review, and the Commisswn is
required to file the transcript of the record. The court
then has the same duty of review as if the Commission
had brought the matter here.
The provision re~arding further proofs indicates that
the transcript first nled is not of the pennanent character
of ordinary transcripts, and that the printing of parts of
the original might be rendered inadvisable by later
proofs; and though this provision for further :proofs does
not in tenns apply to a defendant's applicatwn for review1 we should hesitate to construe our printing rule as
applicable to one and not to the other method of review.
The statute further provides that the finding of facts
by the Commission shall be conclusive1 if supported by
any evidence. It follows that there will be no occasion
to resort to the record on which the findings were based,
unless it is alleged that there was no evidence to support
a particular finding and then it would be necessary to
examine only so much of the evidence as pertained to that
subject. The statute further provides that the proceedings shall be in every way expedited and shall be given
precedence over all other cases pending.
All these considerations J?ersuade us that there should
be a revision and condensation of the transcript before it
is printed. We think a satisfactory practice will be obtained by following the analogy of general equity rule
75 (198 Fed. xi, 115 C. 'C. A. xl). The order, therefore,
will be that the former order refusing to dispense with
printing be vacated; that the petitioner, withm 30 days,
prepare and serve upon the Commission a statement of
such :parts of the record as the petitioner thinks should
be prmted, including a condensed narrative of so much
of the testimony as is material to the_points to be raised;
that within 30 days thereafter the Commission propose
such amendments to such statement and narrative as it
thinks proper; and that, if the parties do not thereupon
promptly reach an agreement as to the record necessary
to be prmted, the matter be brought to the further atten~
tion of the court.
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CANFIELD OIL CO. v. FEDERAL TRADE
MISSION.1

COM~

AND FIVE OTHER CASES.

(Circuit Court of Appeals, Sixth Circuit. July 1, 1921.)
Nos. 3476, 3477, 3479, 3483, 3489, 3526.
1\IONOPOLIES KEY No.

17

(2).-LEASING OF GASOLINE TANKS

Ex-

CLUSIVELY FOB PtrnPOSE OF STORING GASOLI])JE PURCHASED
FROM LESSOR NOT OBJECTIONABLE.

The practice of leasing at a nominal rental tanks and automatic measuring pumps for storing and distributing of gasoline,
on condition that they be used exclusively for the purpose of
storing and marketing gasoline purchased from the lessor, does
not violate Federal Trade Commission Act, paragraph 5 ( Comp.
St. par. 883Ge), nor Clayton Act, paragraph 3 (Comp. St. 8835c),
such system being competitive, advantageous to the public, and
economical, and wm not be prohibited, because tending to
monopoly.
CoMMERcE KEY No. 33.-EVIDENCE AND STIPULATIONS IIELD INSUF·
FICIENT TO SHOW

Usi: OF GASOLINE TANKS IN INTERSTATE

COMMERCE.

An order of the Federal Trade Commission to desist from the
practice of leasing gasoline tanks and measuring pumps to be
used exclusively for gasoline purchased from the lessor, based
on the theory that the parties were engaged In interstate commerce, Held contrary to evidence and stipulations, showing that
the equipment was shipped into Ohio, in the name of the lessor,
and that Interstate transportation had been fully accomplished
and ended before the equipment was used.
COMMERCE KEY No. 33.-0RDEB TO DESIST FROM LEASING OF GASO·
LINE TANKS IIELD NOT 'VARBANTED, ON THEORY OF INTER·
FERENCE WITH INTERSTATE CoMMERCE.

An order of the Federal Trade Commission to desist from the
practice of leasing gasoline tanks ta be used exclusively for
gasoline purchased from the lessor, engaged in intrastate comt For group of cases before the Commission, reviewed In this opinion
and decision, see 3 F. T. C. 78 et seq.
The case constltl tes one ot a number of opinions and decisions dealing
with the so-called oil tsnk and pump cases, namely, Standard Oil Co. of
N. Y. et al. 11. Federal Trade Commission, 273 l<'ed. 478, reprinted In
volume 8 of tbe Commission's decisions at pp. 622 et seq.; the Instant
case; Sinclair Refining Co. 11. Federal Trade Commission, 276 Fed. 686,
reprinted tnrra at p. 11112 et aeq.; and Standard 011 Co. ot N. J. et al, "·
Federal Trade Commission, 282 Fed. 81 (decided on July 14 last). Petitions tor certiorari have been &ranted tbe Comml~slon by the Supreme
Court in the Sinclair and Standard on of N. J, cases,
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. merce only, Held not justified, on the ground that competitors
were engaged in interstate commerce, anc:l that the interstate
and intrastate transactions were closely related, and that hence
such practice cast a burden upon interstate commerce.

(The syllabus is taken from 274 Fed. 571.)
Petitions to Review Orders of the Federal Trade Commtsswn.
Petitions to review orders of the Federal Trade Commission, by the Canfield Oil Co., by Thomas K. Brushart,
by the White Star Oil Co., by the Paragon Refining Co.,
by the Columbus Oil Co., and by the Standard Oil Co.,
an Ohio corporation. Orders reversed.
C. D. Chamberlin and Hubert B. Fuller, both of Cleveland, Ohio (Chamberlin & Fuller, of Cleveland, Ohio, on
the brief), for petitioners Canfield Oil Co., Brushart, and
'Vhite Star Oil Co.
Ira C. Taber, of Toledo, Ohio, for petitioner Paragon
Refining Oil Co.
Franklin Rubrecht, of Columbus, Ohio, for petitioner
Columbus Oil Co.
W. T. Holliday, of Cleveland, Ohio (Niman, Grossman, Buss & Holliday, of Cleveland, Ohio, on the brief),
for petitioner Standard Oil Co.
Eugene ,V. Burr, of Wa.shington, D. C. (Adrien F.
Busick, of Washington, D. C., on the brief), for
1·espondent.
Before Knappen, Denison, and Donahue, Circuit
Judges.
DoNArrUE, Oircwit Judge:
The above-entitled cases involve the same questions and
were heard and submitted together. They are part of a
group of cases recently before the Federal Trade Commission, which Commission declared in its findings that
the practice of leasing at a nominal rental tanks and
automatic measuring pumps, for the storing and distributing of gasoline, upon condition that the tanks and
pumps so leased be used by the lessee, the retailer, exclusively for the purpose of storing and marketing ~asoline.
purchased from the lessor is a violation of sectwn 5 of
the Act of Congress approved September 261 1914, known
as the Federal Trade Commission Act, and section 3 of
the Act of Congress approved October 15, 1914, known
us the Clayton Act.
Pursuant to this finding the Federal Trade Commission
entered an order directing the petitioners to cease and
desist from this practice. In view of the very able

I
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opinion recently- announced by the Circuit Court of
Appeals of the Second Circuit, in Texas Co. v. Federal
Trade Commission and Standard Oil Co. of New York
v. Federal Trade Commission (273 Fed. 478), two of the
same woup of cases, and involving an identical state of
facts It is wholly unnecessary for this court to enter into
any extended discussion of the question whether this
practice of leasing tanks and pumps at a nominal rental
and upon the conditions above stated constitute" Unfair
methods of competition in commerce." We are in full
accord with the conclusion reached by that court in the
·
above-named cases thatA. thing exists from Its beginning, and it is not a conclusion of
law from any facts here found that a system which at present Is
keenly competitive, extremely advantageous to the public and, in
the opinion of a majority of the competent witnesses, economical,
Is at present unfair to anyone or unfair because tending to
monopoly.

It necessarily follows that for this reason the acts complained of do not violate either the Trade Commission
Act or section 3 of the Clayton Act.
There is however, in each of these cases the further
question whether the business in which these petitioners
are engaged is, or is not, interstate commerce. The finding by the commission that this practice constitutes unfair
methods of competition in commerce, necessarily means
commerce as defined by section 4 of the Federal Trade
Commission Act in this language:
Commerce as used herein means trade or commerce among the
several States and the foreign nations, etc.

It appears that the Federal Trade Commission made
one 'general form of findings of fact to be filed in each of
the cases of this group of cases then pending before that
commission. These findings may all be sustamed by some
evidence as to some of the cases in this group, but in so
far as these particular cases are concerned, some of these
findings are not only not supported by any evidence whateverhbut are also in direct conflict With the only evidence
on t at particular issue, and they are also directly contrary to the stipulations and agreement of counsel in these
cases in reference thereto.
The second finding of fact is as :follows :
That the respondent, in the conduct of Its business as aforesaid,
buys said "equlpments" In various States of the United States
and sells and leases and delivers the same tG various persons,
firms, corporations, and copartnerships In various States other
than those In which the said equlpments are purchased bYi the
respondent, lllld from which they are delivered to the said users.

The stipulation in each of these cases, except llrushart
No. 3477, is as follows:
That the respondent company does no business of the sort (lescrfbed in the complaint herein In any other State of the United
States or the District ot Columbia other than 1n the State of Ohio.

CANFIELD OIL CO, V. FEDERAL TRADE COMMISSION,

It also appears from the Brushart case that a similar
stipulation was filed, but it is not co_pied into the record
in that case. However, the uncontradicted evidence shows
that Brushart does business in only about five counties,
in the southern part of Ohio. It does appear from the
evidence and the stipulations of the parties that the larger
part of this equipment, tanks and pumps are purchased
in other States and shipped into Ohio, generally to the
warehouse of the different companies in different cities of
the State, where they are uncrated and stored until a customer is found who desires to enter into these lea~es.
Then the equipment is shipped directly to him from the
warehouses. In one or two instances, perhaps, shipments
have been made directly from the manufacturer to the city
or locality where they are to be installed, but such shipment is in the name of the lessor company. In all cases,
however, the transportation of these pumps and tanks in
interstate commerce has been fully accomplished and
ended before they are applied to the purposes of the petitioners' business. Covmgton Stock Yards v. Keith, 139
U. S. 128-136; Railroad Co. v. Texas, 204 U. S. 403.
The Federal Trade Commission, however, did not
predicate its order to cease and desist upon any question
of interstate commerce, in so far as the :furnishing of
pumps and tanks are concerned. If it had done. so, it
would necessarily have limited that order to cease and
desist from furnishing tanks and pumps transported in
interstate commerce from other States into the State in
which this business is conducted. On the contrary the
order specifically commands the respondents to cease and
desist from directly or indirectly leasing any pumps and
tanks whatever regardless of where manufactured or
where the same may be purchased by them.
It would therefore appear that this order of the Federal
Trade Commission to cease and desist is based upon the
theory that the petitioners in the marketing of gasoline
and other oil products are engaged in interstate commerce. In view of the uncontradicted evidence and the
stipulations and agreements of the parties hereinbefore
referred to this theory is not tenable. On the contrary,
this evidence and the agreements of the parties in reference to the facts affirmatively show that the sales business
of the petitioners is purely and wholly intrast!lte. Bowman, Atty. Gen'l, v. The Continental Oil Co., decided by
the United States Supreme Court June 6, 1921, 256 U.S.
642, 41 Sup. Ct. 606.
It is insisted, however, by counsel for the Commission
that there are a number of corporations, competitors of
the petitioners, doing business within the State of Ohio,
who are engaged in interstate commerce, and that therefore the Federal Trade Commission has jurisdiction to
make these findings and order under the doctrine announced by the Umted States Supreme Court in the Min-
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nesota Rate Cases, 230 U. S. 352, and Railroad Co. v.
U. S., 234 U. S. 342; which latter case is commonly
known as the Shreveport rate case.
To this proposition there are two answers: {1) The
findings and orders of the Commission purport to regulate the business of the petitioners as interstate commerce,
and not because the methods employed by petitioners
in the conduct of intrastate business is discriminatory
against, or a burden upon interstate commerce. {2) The
evidence in these cases and the findings of fact made by
the Commission do not bring them within the purview of
the cases above cited. The judgment in the Minnesota
rate cases was based upon the proposition thatWhen the situation becomes such that adequate regulation of
Interstate rates can not be maintained without imposing require·
ments with respect to such Intrastate rates of Interstate carriers
ns substantially alrect interstate rates, it ls for Congress to de·
termine, within the limits of Its constitutional authority over
Interstate commerce and its Instruments, the measure of the
regulation it should supply,

In the Shreveport rate case the Supreme Court held
thatWherever the Interstate and intrastate transactions of carriers
are so related that the government of the one involves the control
of the other, It Is Congress, and not the State, that Is entitled to
prescribe the final and dominant rule; otherwise the nation
would not be supreme within the national field~

The findings made by the Commission in these cases do
not show such an extraordinary condition of affairs, or
any such direct burden, hindrance, or discrimination
against interstate traffic as would call for the exercise of
Federal control over purely intrastate business. Nor is
there any evidence in this record that would authorize
such a finding. Especially is this true in view of the conclusion we have reached in this case that the practice
complained of is at present not only conducive to competition, but extremely advantageous to the public. Federal
Trade Commission v. Gratz et al, 258 Fed. 314; Same v.
Same, 253 U. S. 421.
For the reasons above stated the orders complained of2
entered by the Federal Trade Commission m each ot
these cases, are reversed.
KINNEY-ROME CO. v. FEDERAL TRADE COM·
MISSION.1
(Circuit Court of Appeals, Seventh Circuit. September
8, 1921.)
No. 2874.
TRADE :MARKS AND TRADE NulEs AND UNFAm CoMPETITION KEY
No. 80}, NEw, Yor.. SA KEY-No. SERIES-GIVING BY MANtT·
FACTURER OF PREMIUMS TO SALESMEN OF llETA.ILERS NOT
"UNLAWFUL oR UNFAm CoMPETITioN."
1 Revlewln~r

order of the CommlBIIlon in 2 F. T. C. 442.

IUNNEY-ROME CO. V. FEDERAL TRADE COMMISSION.

547

Giving of premiums by manufacturer to salesmen of retailers,
with the knowledge and consent of such retallers, to induce
the salesmen to push the sale of the manufacturer's goods, was
not "unlawful or unfair competition" within the meaning of
Federal Trade Commission Act (Comp; St. 8836a-8836k), mak·ing unlawful unfair methods of compe1ltion In commerce; such
conduct of the manufact•Jrer not constituting fraud nor unfairness to the public.

(The syllabus IS taken from 275 Fed. 665.)
Petition to rP.view an order of the Federal Trade Commission.
Petition by the Kinney-Rome Co. to review an order
made by the Federal Trade Commission. Order annulled.
Colin C. II. Fyffe, of Chicago, Ill., for petitioner.
:Marshall B. Clarke, of Washington, D. C., for respondent.
Before Evans and Page, Circuit Judges, and Carpenter, District Judge.
PAGE, Circuit Judge:
This is an original petition filed by petitioner to review
an order made by the Federal Trade Commission, respondent, in a proceeding wherein respondent had filed
its complaint, charging that petitioner was engaged in
manufacturing and selling: bed springs in interstate commerce in direct competition with other corporations
similarly engaged, and thatRespondent [petitioner] for more than one year last past, with
the intent, purpose, and el'fect of stifling and suppressing competition ln the nt'anufacture and sale of bed springs and kindred
products, in interstate commerce, has given and ol'fered to give
premiums, consisting of necktie sets, • • • to the salesmen of
merchants handling the products of the respondent [petitioner]
and those of its competitors, as an Inducement to influence them
to push the sales of respond(>Ilt's [petitioner's] products, to the
exclusion of the products of its competitors.

The matter was submitted to the respondent upon an
agreed state of facts, in substance as follows:
That the respondent, The Kinney-Rome Co., in the course of
tts business of manufacturing and seJUng " De Luxe" bed springs
has • • • given and offered to give premiums, such as neocktle sets, etc., • • • to the salesmen of m·erchants handling
the products of the respondent and those of its competitors when
such salesmen have been instrumental In making a sale of rel!pondent's "De Luxe" bed springs, the-se premiums being given
with the knowledge and consent and through arrangements with
the merchants who are the employers of said salesmen. • • •
Salesmen of respondent's said customers do not explain the abovedescribed system of premium's to p('rsons to whom they sell the
said " De Luxe " bed springs, so far as is known to respondent.

The findings of fact followed the stipulation of facts
and stated th1s conclusion:
'
That the methods of competition set forth In the foregoing findings as to the facts under the circumstances set forth are unfair
111213°-23-VOL 4--36
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methods of competition in interstate commerce in violation of th~
provisions of Section 5 of the Federal Trade Commission Act of
September 26, 1914. 38 ~tats. L. 717.

Thereupon respondent entered the order here complained of, which is in part:
It is ordered that the- respondent • • • cease and deoslst
from directly or Indirectly giving • • • premiums, such as
necktie sets, • • • to salesmen or employees of merchants
handling the products of the respondent and those of one or more
of its competitors where such salesmen or employees have been
instrumental in making a sale of the respondent's products.

Section 5 provides thatUnfair methods of competition in commerce are hereby declared
unlawful. [And] the Commission is hereby empowered and directed to prevent persons, partnerships, or corporations, except
banks, and common carriers subject to the acts to regulate commerce, from using unfair methods of competition In commerce.
WhPDever the Commission shall have reason to believe that any
such person, partnership, or corporation has been or is using any
unfair method of competition in commerce and if it shall appear
to the Commission that a proceeding by it in respect"thereof woulll
be to the interest of the public, it shall Issue and serve upon such
person, partnership, or corporation a complaint stating Its charges
in that respect.

(1) In Federal Trade Commission v. Gratz, 253 U. S.
421, it is said:
The words " unfair m'ethods of competition " are not defined by
the statute and their exact ml"!ln!ng Is In dispute. It is for the
courts, not the Commission, ultimately to determine as matter of
law what they include.

While the exact words "unfair methods of competition" have not been frequently, if at all, used in the
decisions, yet "unfair competitwn" and "unfair trade"
have been repeatedly the subject of consideration and
discussion by the Federal and State courts, and several
times in this circuit.
In Pillsbury v. Pillsbury-Washburn, etc., Co., 64 Fed.
841, 845, this court said:
The right of appellees to relief is • • • rested upon principles applied by courts of equity in rases analogous to cases of
trade-marks, where the relief Is afforded upon the ground of fraud.

In Cole Co. v. Am. Cement & Oil Co., 130 Fed. 703,
it was stated by this court:
The doctrine of unfair competition is possibly lodged upon the
theory of the protection of the public whose rights are Infringed
or jeopardized by the confusion of goods protluced by unfair
mPthods of trade, as well as upon the right of a complainant to
enjoy the good will of a trade built _up by his e!Torts and sought
to be taken from him by unfair methods.

In Goodyear, etc., Co. v·. Goodyear Rubber Co., 128
U. S. 598, it was said at p. 604:
The case at bar can not be sustained as one to restrain unfair
trade. HPI!ef in such cases is granted only where the defendant,
by his marks, signs, labels, or in other ways, repreosents to the
public that the goorls sold by him are those manufactured or produced by the plaint!!!.
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In Howe Scale Co. v. ·wyckoff, etc., 198 U. S. 118, the
court stated :
The essence of the wrong in unfair competition consists In the
sale of the goods of one manufacturer or vendor for those of
another, and, if defendant so conducts its business as not to
palm o:tr its goods us those of complainant, the action falls.

In International News Service v. Asso. Press, 248 U. S.
215, 2 A. L. R. 293, it was said, at page 241:
It is said that the elements of unfair competition are lacking
because thereo Is no attempt by defendant to palm off its goods
as those of complainant, characteristic of the most famHiar, If
not the most typical, cases of unfair competition [citing Howe
case, supra]. But we can not concede that the right to equitable
relief Is confined to that class of cases. In the present case the
fraud upon complainant's rights Is more direct and obvious. Re·
garding neows matter us the mere material from which these two
competing parties are endeavoring to make money, and treating It,
therefore, as quasi property for the purposes of their business,
because they are both selling it as such, defendant's conduct
differs from the ordinary case of unfair competition in trade
principally in this, that, instead of selling its own goods as those
of com'plainant, It substitutes misappropriation in the place of
misrepresentation and sells complainant's goods as its own.

See also Kevstone Type Foundry v. Portland Pub. Co.,
186 Fed. 690: Sterling Remedy Co. v. Eureka Chern. &
Mfg. Co., 80 Fed. 105; llathbone, Sard & Co. v. Champion
Steel Range Co., 18{) Fed. 26, 30; Bates Mfg.; Co. v. Bates,
etc., Co., 172 Fed. 892; West Pub. Co. v. ~d. Thompson
Co.i 169 Fed. 833; Manitowoc Malting Co. v. Milwaukee
1\fa ting Co. (Wis), V7 N. ,V. 389; Sartor v. Schaden
owa), 101 N. W. 511; Regent Shoe Mfg. Co. v.IIaaker
Neb.), 106 N. \V. 595; Rocky: .Mountain Bell Tel. Co. v.
tah Independent Tel. Co. (Utah), 88 Pac. 26; Bissell
Chilled Plow Wks. v. T. M. Bissell Plow Co., 121 Fed.
357; .Am. Brewing Co. v. Bienville Brewery, 153 Fed.
615.
There are many other cases in the Federal courts which
cite the Howe and Goodyear cases.
(2) It is not conceived that Congress, which laid
down no definition whatever, intended to either limit or
extend the matters which constituted unfair methods of
competition prior to the passage of the Clayton Act
(Curtis Publishing Co. v. Federal Trade Com., 270 Fed.
881, 908), but that its object was the creation of a board
of commissioners, who, as stated in the Sears, Roebuck
case, 258 Fed. 307, 311, 6 A. L. R. 358-

H

are to exercise their common sense, ns informed by their knowledge of the general idea of unfnlr trade at common law, and stop
all those trade practires that have a capacity or a tendency to
injure competitors directly or through deception of purchasers,
quite irrespective of whether the specific practices In question
haveo yet been denounced In common-law cases.

'Ve conclude, from the discussion of the term "unfair
competition" by the courts, and we are of opinion, that
there must be some fraud in trade that injures a competitor, or lessens competition, before it can be said that
there has been used an" unfair method of competition."

ii
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(3) 'Vithout perhaps admitting petitioner's conclusions, even if its premises are true, respondent vigorously
assn.ils those premises, saying:
p~tltloner's whole brief ls based on this false assumption-that
the .manufacturer is justified in doing whatever the dealer may do.

'Ve are of the opinion that the assumption is not false,
but is fully justified. The stipulated facts showTbese premiums being given wlth the knowledge and consent
and through arrangements with the merchants who are employers
ot said salesmen.

It can not be that a merchant may personally do a
thing touching his business that is legal, but that it
becomes ille11al when done by another through his procurement. \Vhen petitioner did the things complamed
of through arrangement with the merchants, the merchants became parties to the act. As it effected sales of
their property, presumably they profited by the arrangement. If it was lawful as to one, it was lawful as to the
other.
(4) In determining whether there was used" an unfair
met.hod oi competition" it must always be kept in mind
that the thing complained of was done in the merchant's
business throu~h an arrangement with him. What, then,
may the merchant do 1 In United States v. Freight
Assn., 166 U. S. 290, the Supreme Court said, at page 320:
T1Je tradt'l' or manufacturer • • • carries on an entirely
private business, and can sell to whom he pleases; he may charge
dU'l'erent prices for the sanl'e article to dlt'l'erent Individuals; he
may charge as much as he can get for the article In which he
deals, whether the price be re-asonable or unreasonable; he may
make such discrimination In his business as he chooses and he
may cease to do any business wh!'never his choice lies in that
direction.

That case has been repeatedly _a:pproved, and a portion
of t.hat language was used in Umted States v. Colgate,
250 U. S., at paRe 307.
Ijl respondents brief is asserted a self-evident truth,
viz:
Tile manufacturer has no such relation to the goods after he
has sold them as entitles him to control their resale by the
dealer.

This means that not only petitioner but every manufacturer is excluded from all right to control the merchajlt in his resale of his goods. No one, then, having
any right to interfere in his business or to control in anv
way the resale of his goods, the merchants may do anCI
permit to be done anything in connection with his business that he ma:y see fit, and those he permits to participat~ in his busmess may do anything in that business
pe1111itted by him, and no one has any right to complain
unless that which is done amounts to a fraud upon his
rights. If such right did not belong to the merchant,
then he would not have the ordinary rights of contract
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that belonO' to every man, and he would be compelled to
carry the burdens, risks, and hazards of a business subject, without his consent, to the control of every manufacturer who might have sold him a bill of goods.
(5) The rights which it is urged have been affected
are the rights of other manufacturers and also the rights
of the public. Unless that which petitioner did fraudulently affected some competition in which either or both
were interested, then the order to cease and desist was
improvidently entered. It is conceded that no manufacturer had any right to interfere in the merchant's business. It is equally true that when any manufacturer sold
to the merchant he met, overcame, and ended any competition in which he had any interest. His interest in
those goods was terminated, and when they again entered
the channels of trade they entered as the goods of a new
owner, along with the other goods owned by him. The
new owner's problems were with other retail dealers,
handling oftentimes goods identical in make and kind
with his own, and competing for the favor of the buying
public. It needs no discussion to show that that was
wholly his competition, to be met in his own way, by his
own methods, and in it the manufacturer had no part.
Any plan or scheme to advance one kind of goods and to
keep back another is a matter wholly and absolutely
under the control of the merchant in meeting his problems in his competition, and does not constitute a fraud,
nor is it unfair to any one who does not own the goods.
Likewise the public, if it has an interest in competition,
has such interest only in the competition between different merchants. It has no right to demand for itself that
a merchant shall set up a competition in his own house
and between his own goods. The channels of trade that
must be kept open for the manufacturer are those that
run between h1m and other manufacturers and necessarily end when he has sold. The channels of trade that
must be kept oP.en for tho buying public do not run
through the retailer's store, but do run between the different stores seeking the favor of the buying public.
( 6) We are of opinion that there can be nothing in
the contention that some special interest in a clerk which
is undisclosed to the buying public represents an unfair
method of competition because of an incentive and opportunity of the clerk to deceive the public. Undoubtedly
the clerk, with the master's consent, may discriminate
between the master's goods. All of the buying public,
with at least ordinary knowledge and i"ntelligence, knows
that a salesman is representing the merchant's interest,
and that every merchant may and very frequently does
have reason for pushing the sale of one kind of goods
more than another; but if that were not true, it would
be little less than an absurdity to say that a salesman,
who often is the merchant himself, in order to escape the
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charge of unfairness, must disclose to every would-be
buyer his interest it:t the transaction in hand. That is
just what the contention, if allowed, would lead to.
Nor is it conceived that there is any danger from falsehood or misrepresentation. A salesman, with the master's consent, may discriminate all he pleases between
the ~oods he has to sell. Neither a salesman having n
special interest in one article, where he has many to sell,
nor a salesman with a single article to sell, has any right
to indulge in falsehood and misrepresentation; but there
is here no evidence of fnlsehood or misrepresentation.
The order to cease and desist is annulled and set aside.
SINCLAIR REFINING CO. v. FEDERAL TRADE
COM1\HSSION. 1
(Circuit Court of Appeals, Seventh Circuit. September 8, 1921.)
No. 2838.
MoNOPOLIES KEY No.

17

(1).-TRADE-l\IARKS AND TRADE NAMES

AND UNFAIR COMPETITION KEY No.

80!,

NEW, VoL. 8A KEY-

No. SEIUES-LEASING CONTAINERS FOR GASOLINE PURCHASED
FROM LESSOR FOR NOMINAL llENTAL IlELD NOT ''UNFAIR
1\IETnou oF CoMPETITION."

The leasing by a dealer ln gasoline for a nominal rental tu
retail dealers of pumps nml tanks to be used solely for the
storage nnd handling of gasoline purchased from the lessor
does not constitute an unfair method of competition within
Clayton Act, October 15, 1914, paragraph 3 (Comp. St. pur.
883!"'JC), or within Federal Trade Commission Act, September 26,
1914, paragraph 5 (Comp. S't. par. 883Ge), and, where there Is
no attempt by the contract to llmlt the right of lessees to buy
or handle the product of competitors, the Federal Trade Commission has no authority to prohibit such practice.

(The syllabus is taken from 27G Fed. G8G.)
Petition to Review Order of Federal Trade Commission.
Jletition by the Sinclair Refining Co. to review order of
Federal Trade Commission. Order set aside.
Ray T. Osborn, of Chicago, Ill., for petitioner.
1 Reviewing order of the Commission In 2 F. T. C. 127.
Petition tor
certiorari a;ranted January S, 11122.
The case conHtltutPI one of a numbH of opinions and decision• deallnr
with tbe so-called oll tank and pump cases, namely, Standard Oil Co.
ot N. Y. et al. ,, l<'Pderal Trade Commission, 273 Fed. 478-rl'prlnted
In volnme 8 ot the Commission's decisions at V,~· 622 et ~PQ.; Canllllld
Oil Co. et al. "· l!'ederal Trade Comml~slon, :.!74 Fed. 1172-reprlnted
supra, at pp. 1142 et &Pq.: the ln>~tnnt ca~~> • and Standard 011 Co. of
N. J. Pt al ''· Federal Trade Commission, 282 l!'ed. 81 (dl'<'lded on July
14, 1922). Petitions for certiorari have bePn granted the Commission by
the Supreme Court In the 81nclulr and Standard 011 of N. J. case11.
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Eugene W. Burr, of Washington, D. C., for respondent.
Before Baker, Evan A. Evans, and Page, Circuit
Judges.
PAGE,

Circuit Judge:

This is an ori~inal petition against Federal Trade
Commission, heremafter called respondent, to review an
order made in a proceeding wherein it had filed its complaint against Smclair Refining Co., hereinafter called
the petitioner, the substance of which complaint was
that petitioner, being engaged in the business of purchasing and selling oil and gasoline and the leasing and loaning of oil pumps, storage tanks or containers and their
equipment, leased, for a nominal consideration, said oil
pumps, storage tanks or containers and their equipment
to persons who purchased oil from petitioner, with the
understanding that the same should not be used by the
lessees of the pumps and other equipment to hold or
pump the oil of any competitor. It was also charged
that the leases were made on consideration that lessees
should not purchase or deal in the products of a competitor.
In answer to that complaint, petitioner set out the contract, which was found by the Federal Trade Commission
to be the uniform contract by which such equipment was
leased, the portions of which, material here, are:
1. The above-described equipment shall be used by party of the
second part [purchaser of gasoline] for the sole purpose of storing
and handling the gasoline supplied by party of the first part.

• • •

6. This agreement shall terminate forthwith upon the sale or
other disposition of said premises by party of the second part, and
In any event upon the expiration of ------ months from the date
hereof; • • • Provided, howooer, That the party of the
second part shall have the right and option at such time to pur·
chase said equipment by paying therefor the sum of

$-----·

After the findings of fact were made, the order to cease
and desist, here complained of, was entered.
The question, plainly stated, is: Does the leasing, under
the terms of the contract in evidence, at a nominal charge,
of containers and pumps b~ petitioner to purchasers of
its gasoline constitute an 'unfair method of competition," as those words are used in section 5 of the Federal
Trade Commission Act of September 26, 1914, or may
the effect of such leasin" be to substantially lessen competition and tend to create for the respondent a monopoly
m the business of selling petroleum products in violation
of section 3 of the Clayton Act 1
•
This identical matter was recently dec1ded by the
Court of Appeals in the Second Circuit in The Texas
Company v. Federal Trade Commission. and Standard
Oil Company of New York v. Federal Trade Commission, 273 Fed. 478, adversely to the respondent's contention here.

I
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(1) "Unfair methods of competition" have been discussed by this court in the opinion in Kinney-Rome Company v. Federal Ttade Commission, 275 Fed. 665, just
filed.
Neither section relied upon gives the Federal Trade
Commission power to regulate trade generally. The jurisdiction under section 5 exists only where there are practices that amount to a fraud in regard to some public or
private right; otherwise,_ they do not, in our opinion, as
we said in the Kinney-1\ome case, supra, amount to an
unfair method of competition.
In addition to the reasons upon which the decision was
based in the Texas Company case, supra, we are of
opinion that petitioner had the undoubted right to furnish any and every purchaser such containers and conveniences to aid him in delivering the gasoline into the
possession of the consumer as it might see fit, and at such
cost as it might see fit. The right to fix prices is not given
to the Federal Trade Commission. The only cases where
the question of {>rice has come into consideration have
been those wherem the making of a price-in some cases
high, in others low-have been used as an element in
some fraudulent scheme of oppression. The price which
one may put upon that which he has to sell or lease is a
matter wholly his own. United States v. Freight Assn.i
1G6 U. S. 290, 320; Sears, Roebuck & Co. v. Federa
Trade Com., 258 Fed. 307, 312, 6 A. L. R. 358.
Competition is not an unmixed good. It is a battle
for something that only one can get; one competitor
must necessarily lose. The weapons in competition are
various-superior energy, more extensive advertising,
better articles, better terms as to time of delivery, ;place
of delivery 1time of credit, interest or no interest, freights 1
methods ot J;lltCking, lower prices, more attractive anti
more convement packages, superior· service, and many
others, are and always have been considered proper
weapons. Expense attending the use of any weapont the
foolishness of it, the fact that a method is uneconomical,
or that the coml?etitor can not meet any method or
scheme of competition because it will be ruinous to him
to do so, have not, nor has either of them, ever been
l1eld unfair. Such things are a part of the strife inherent in competition. Some merchants sell and deliver
goods at the counter and you must take them away;
others deliver them at your house, or in any town, State,
or country-that is merely a part of the bargain. Soma
people deliver a hat in a bag at the store, others deliver
1t at your house in a fancy box that is used by many
purchasers as a container. Petitioner said:
Here is a container and n pump; you may take and use them
tor the storage and pumping of i&sollne bought from us; 1t you
wish to use them otherwise you may and must buy them.
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In kind, that is nothing more than loaning a barrel
with a faucet in it. The fact that the tank and pump are
much more expensive does not make the transactio•
different, nor unfair. If that is not true, then the law
must mean that the Trade Commission is set as a watch
on competitors, with the duty and the power to judge
what is too fast a pace for !5ome and to compQl others to
slow up; in other words, to destroy all competition
except that which is easy. 1Ve.are of opinion that Congress did not intend to bestow any such power, and that
it did not intend to do more than eliminate the almost
infinite variety of fraudulent practices from business in
interstate commerce.
(2) 1Ve are of opinion that there was no violation of
section 3 of the Clayton Act. The complaint under that
section is that petitioner made leases for the container
and pump and fixed the price thereforOn the condition, understanding, and agreement that the lessees
theri.'Of !!hall not purchase or deal in the products of a competitor
or competitors of respondent [petitioner].

There is nothing in the evidence nor in the findings of
fact by the Federal Trade Commission that supports any
such charge. The findings is that there was a uniform
contract. There is no word there about purchasing from
competitors. The only limitation is thatThe above-described equipment shall be used by party of the
second part tor the sole purpose of storing and handling the gasollne l!luppl!ed by party of the first part.

But there are other findings that, taken in connection
with the order to cease and desist, very clearly indicate
what the Commission deemed the real trouble which it
desired to reach was, viz:
That the monetary considerations received by respondent [petitionerJ do not represent reasonable returns upon the investment in such devices and equipment; and also that such leases and loans of said devices
and ~quipment are made for monetary considerations below the cost of purchasing and vendiBg the same.
And, againThat only a small proportion of such lessees as handle
similar products of respondent's competitors require or
use more than a single pump outfit in the conduct of their
said business; that the practice of leasing such devices
requires a large capital mvestment; that many competitors of respondent do not possess sufficient capital anJ
are not able to purchase and lea!5e devices as respondent
does, as aforesaid, partly by reason of which such competitors have lost numerous customers to respondent;
that the effect of the practice of leasing by contract such
eguipments, where such contracts contain the said pro~
VIsion restricting the use of the same to the storage and
handling of respondent's products as aforesaid, may be
to substantially lessen competition, etc.
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There are two paragraphs of the order to cease and
desist, and they are. substantially as follows: The substance of the first is that petitioner shall not lease the
equipment in question at a rental which will not yield to
it a reasonable profit, and the substance of the second is
that petitioner shall not enter into or continue to o:peraw
under contracts whereby dealers agree that, in consideration for the leasing to them of such equipment, the same
shall be used only for storage or handling the product
of petitioner.
The necessary conclusion from the above findings and
the orders entered is: First, that the Commission deemed
it lawful and proper for it to condemn certain rentab
and also to fix and regulate the rentals on the equipment because the furnishing of such equipment required a large capital investment and because many competitors of respondents were financially unable to do that
same sort of thing. As we have herembefore said, Congress did not bestow upon respondent any power to
regulate or fix prices (Sears, Roebuck & Co. v. Federal
Trade Commisswn, 258 Fed. 312); nor do we find anything in the law which indicates that it is illegal for
one competitor to do that which is beyond the financial
ability of another competitor; nor do we find anything
that authorizes respondent to regulate competition for
that reason. Section 3 does not make it unlawful to
make sales or leases, but does make it unlawful to make
sales or leases on the condition, agreement, or understanding that the lessee or purchaser thereof shall not
use or deal in goods~ etc., of a competitor where the effect
of such lease, condition, agreement, or understanding
may be to substantially lessen competition, etc. The
above provisions of section 3 were the substance of the
unproven charge in respondent's complaint against petitioner, referred to above. It is perfectly clear that that
which the Commission found was "the uniform contract
used by respondent for leasing such devices" contained
no provision coml?arable with or equivalent to the thing
e are of opinion that there is
prohibited in sectwn 3.
nothing in the section that could be constructed as preventing petitioner, under the circumstances shown in this
case, from putting a limitation upon the use of the
thing leased. It has long been a practice in real-estate
leases to include limitations upon the use of the property, and the reasons for doing so are obvious. Such
has likewise been the practice in the leasing or hiring
of personal property. The reasons for such limitations
are even more obvious than those for the placing of them
in real-estate leases. Some of the reasons are pointed
out in the opinion in the Texas Company case, supra.
(3) In this case, as in the Fruit Growers' Express
case, !274 Fed. 205, decided by this court, opinion filed
June 16, 1921, if an order to cease and desist is to stand,
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the effect of the action of the Federal Trade Commission
seems to have ben to terminate and destroy the contractual rights of persons not parties to the proceeding.
The order to cease and desist is annulled and set aside.
WESTERN SUGAR REFINERY CO. ET AL. v.
FEDERAL TRADE CO:MMISSION.1
(Circuit Court of Appeals, Ninth Circuit. October 10,
1921.)

Nos. 3446,8447,3452-3455,3458,3463,3464,3486.
1. TR.u>E-MAIIKS AND TRADE NAMES AND UNFAIR COYPETITION K!!:Y
No: 80!, NEw, Vor.. SA KEY-No. SERIEs-EviDENCE To SusTAIN FEDERAL TRADi! COMMISSION'S ORDER li.1UST BE SUFFI·
CIENT TO SUSTAIN FINDING AS TO EACH Rli:SPONDENT.
Order of Federal Trade Commission ngalnst food manufacturers, jobbers, and brokers, char~;"ed to have conspired and
confederated together to deal with a wholesale grorery company on terms and conditions constituting unfair methods of
competition in interstate commerce, In violation of Federal
Trade Commission Act, paragraph 5 (Comp. St., pur. 883Ge),
to be sustained as to a respondent seeking a review of the
order, must be supported by evidence sufficient to warrant a
finding and conclusion as to such respondent, notwithstanding
sufficiency as to other respondents.

2. TRADE-MARKS AND TRADE NAMES AND UNFAIR COlli'ETITION KEY
No. SOl, NEW, VoL. SA KEY-No. SERIES-ORDER oF FEDERAL
TRADE COMMISSION MUST CONFORM TO CHARGES.
The order of the Federal Trade Commission on charges of
unfair methods of competition in interstate commerce, under
Federal Trade Commission Act, paragraph 5 (Comp. St. par.
8836e), must conform to the charges.
3, TRADE·llfARKS AND TP.~E NAMES AND UNFAIR COMPETITION KEY
No. 80}, NEw, Vor.. SA KEY-No. SERIES-EVIDE:<~cE HELD
SUSTAINING FINDING OF FEDERAL TRADE COMMISSION THAT
A CONCERN WAS ENGAGED IN THE WHOLESALE GROCERY
BUSINESS.
In proceeding to review orders of Federal Trade Commission
requiring food manufacturers, jobbers, and broker! to discontinue alleged unfair methods of competition in dealing! with
alleged wholesale-grocery concern, evidence that such concern
had from 250 to 275 retail grocers as customers, of which
only 75 or 80 were stockholders, and that it had no interest
in any retail grocery business, Ileld sufficient to sustain finding
ot the commission that the concern was engaged in the wholesale grocery business, and was not merely a buyers' exchange
for retail dealers.
1

1
~

l

,j
I

i

Review In~ Commission'& order In 2 F. T. C., 1111.
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4. TRADE-MARKS AND TRADE NAMES AND UNFAIR COMPETITION
KEY No. 80!, NEW, VoL. SA KEY-No. SERIEs-FEDERAL TRADE
COMMISSION'S FINDING, SUPPORTED BY LEGAL TESTIMONY,

CoNCLUsiVE.
In proceeding to review orders of Federal Trade Commission,
under Federal Trade Commission Act, paragraph 5 (Comp.
St., par. 883Ge), the finding of the Commission, If supported
by legal testimony, Is conclusive.
5.

TRADE-MARKS AND

TRADE NAMES

AND

UNFAIR COMPETITION

KEY No. (18-DEALER MAY REFUSE TO TRADE WITH CusTOMER, BUT CAN NOT AGREE TO SO DO WITH OTHERS.

A dealer may select his own customers for reasons sufficient
to hlmselt, and may refuse to deal with a proposed customer
who, he thinks, is acting unfairly and Is trying to undermine
his trade, but can not combine and agree with others not to
trade with particular customers.
6. TRADE-1\IARKS AND TRADE NAMES AND UNFAIR COMPETITION
KEY No.

80!,

NEw, VoL.

SA

KEY-No.

SERIEs-EVIDENCE

llELD NOT TO SUSTAIN FINDINGS OF FEDERAL TRADE CoM:MISSION AS TO CONSPIRACY OF SUGAR REFINERS AGAINST
WHOLESALE GROCER.

Evidence held lmmfliclent to sustain findings of Federal Trade
Commiii!slon that sugar refiners entered Into a conspiracy to
refuse to sell to a particular wholesale grocery company on the
same terms and at the same price charged competitors of such
company, In violation of Federal Trade Commission Act, para·
graph 5, (Comp. St. par. 883Ge), prohibiting unfair methods
of competition in interstate commerce.
7,

TRADE-MARKS
KEY No.

AND TR.,DE NAMES

801,

NEw, VoL.

SA

AND

UNFAIR

KEY-No.

COMPETITION

SERIES-EVIDENCE

IIELD TO SUSTAIN FINDING OF FEDERAL TRADE COMMISSION
AS TO CONSPIRACY TO CoMPEL REFUSAL TO SELL FAIRLY TO
WHOLESALE GROCER.

Evidence lteld to sustain finding of Federal Trude Commls·
slon that jobbers entered into a conspiracy to Induce, coerce,
and compel manufacturers and distributors to refuse to sell
directly to wholesale grocery concern on the terms and prices
charged competitors of such concern, in violation of Federal
Trade Commission Act, paragraph 5 (Comp. St. par. 883Ge),
prohibiting unfair mrthods of competition in Interstate commerce.
8,

TRADE-MARKS
KEY No.

AND

SOJ,

TRADE-NAMES
NEw,

Vor..

SA

.i.ND

UNFAIR

KEY-No.

CoMPETmON

SERIES-EVIDENCE

TIELD NOT TO SUSTAIN FINDING OF FEDERAL TRADE CoMM:IS·
SION AS TO BROKERS CoNSPIRING TO CoMPEL REFUSAL TO
SELL FAIRLY TO WHOLESALE GaocEB.

Evidence held not to sustain finding of Federal Trade Comstan that brokers conspired with others to induce food manufacturers and distributors, by coercion, persuasion, boycott, or
threats, to refuse to sell merchandise directly to wholesale grocery concern at the same prices and on same terms as to its
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competltitors, in violation of Federal Trade Commission Act,
paragraph 5 (Comp. St. par. 8836e), prohibiting unfair
methods of competition in interstate commerce.

(The syllabus is taken from 275 Fed. 725.)
Petitions to Review Certain Orders of the Federal
Trade Commission.
Petitions by the 'Vestern Sugar Refinery Co., by
Haas, Baruch & Co., by the United "Wholesale Grocery
Co., by M. A. Newmark & Co., by Mailliard & Schmiedell, by R. L. Craig & Co., by Stetson-Barret Co., by
the California Wholesale Grocery Co., by the Channel
Commercial Co., and by the California & Hawaiian Sugar
Refining Co. to review orders of the Federal Trade Commission requiring petitioners to cease and desist from
certain alleged unfair methods of competition in interstate commerce, in dealings with the Los Angeles Grocery Co. Affirmed ai to Haas, Baruch & Co., the Stetson-Barret Co., R. L. Craig & Co., M. A. Newmark &
Co., the United \Vholesale Grocery Co., the Channel
Commercial Co., and the California Wholesale Grocery
Co., and reversed as to the \Vestern Sugar Refinery Co.,
the California & Hawaiian Sugar Refining Co., and
Mailliard & Schmiedell.
Morrison, Dunne & Brobeck and Herbert \V. Clark,
all of San Francisco, Calif., for \Vestern Sugar Refinery.
Lawler & Degnan and James E. Degnan, all of Los
Angeles, Calif., for Haas-Baruch & Co.
Loeb, \Valker & Loeb and Irving M. \Valker, all of
Los Angeles, Calif., for United \Vholesale Grocery Co.
and M. A. Newmark & Co.
Edward J. McCutchen, A. Crawford Greene, and 1\IcCutchen, \Villard, l\Iannon & Greene, all of San Francisco, Calif., for l\Iailliard & Schmiedell.
O'Melveny, Milliken & Tuller and Sayre Macneil, all
of Los Angeles, for R. L. Craig & Co.
Mattison B. Jones, of Los Angeles, Calif., for Stetson·
Barrett Co.
·
Harry \V. Hanson, of Los Angeles, Calif., for Cali·
fornia \Vholesale Grocery Co.
Edward 1\I. Selby, of Los Angeles, Calif., for Channel
Commercial Co.
DGlnald Y. Campbell, of San Francisco, Calif., for
California & Hawaiian Sugar Refining Co.
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Adrien F. Busick and Marvin Farrington, both of
·washington, D. C., Joseph A. Burdeau, of New York
City, and D. N. Dougherty, of San Francisco, Calif.,
for Federal Trade Commission.
Before Gilbert, Ross, and Morrow, Circuit Judges.
MoRRow, Circuit Judge:
The above-named petitioners have petitioned this court
to review certain orders of the Federal Trade Commission, requiring them and their corespondents to cease and
desist from certain alleged unfair methods of competition in interstate commerce in dealings with the Los
Angeles Grocery Co., in violation of the provisions of
section 5 of the Federal Trade Commission Act approved
September 26, 1914 (38 Stat. 717).
It appears from the record that the Southern California Grocers Exchange was incorporated under the
laws of the State of California. in July, 1911. By its
certificate of incorporation it was authorized, among
other thingsi "to conduct a general merchandise business,
buy and sel foodstuffs, hardware drugs chemicals, tobacco, and other merchandise." The stoci\:holders of the
corporation were retail grocers exclusively, and the corporation acted as a buying exchange for its stockholders.
The name of the corporation was chn.nged by the superior court of Los Angeles Countr, on March 6, 1913, to
"Los Angeles Grocery Company. ' The business of the
coreorntion was continued on a buying-exchange basis
until .January 2, 1918. During tins time goods were
bought and afterwards sold or distributed to the stockholders of the corporation at approximately the purchase
price. At the end of the month the expense of doing
business was divided equally among those having purchased or received goods. On December 27, 1917, the
board of directors of the corporation adopted a resolution providing that commencing January 2, 1918, the
corporation would discontinue its plan of selling merchandise at cost courled with an expense assessment,
and in the future al merchandise would be sold at a
job~ing profit and the business conducted as a jobbing
busmess.
On January 4, 1918, the corporation published in the
Commercial Bulletin, a trade paper published in Los
Angeles, the following notice :
L. A, GROCERY CO. NOW JOBBING HOUSE.

Beginning January 2, the Los An~eles Grocery Co. ceased to
opPrnte as n buying exchange and became on out-and-out jobbing
house.
The company hns bl.'en pricing all soles to members at cost,
plus a percentage to cover expenses or opl.'rntlon. This plan has
not been favored by manufacturers generally for obvious rensons.
It also has made It confusing for the members to compute their
costs accurately. Under the new plan, straight list prices wlll
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be charged, though naturally on a basis which will enable the
company to compete. An annual accounting will be had, as in
any regular business, and earnings, if any, will be distributed in
·the form of dividends.
The fact that the company long bas enjoyed the option of selling to anybody-not necessarily a member-plus this change, puts
it in the same position as the Girard Grocery Co., Phlladelphia,
which is grocer owned and which has been very successful. Its
sales have grown from some $15,000 to $18,000 monthly two
years ago to $160,000 to $175,000 at the present time.

The Southern California ·Grocers Exchange was incorporated with a capital stock of $50,000. The capital
stock of its successor, the Los Angeles Grocery Co., on
August 1, 1919, was $250,000, of which $90,000 had been
paid up. In the proceedings before the Federal Trade
Commission, Flavel Shurtleff, the manager of the latter
corporation, testified that on July 1, 1919, the corporation carried a stock of goods valued at $280,000, and did
business during the year 1919 estimated at $1,750,000;
that the corporation sold only to retail grocers, having
approximately 250 to 275 customers; that of this number
75 or 80 were stockholders of the corporation; the re:rnaining number were not.
It appears from the record that prior to 1918 the Los
A~geles Grocery Co. had been purchasing f~om approximately 125 manufacturers and produce,rs direct on regular wholesale terms nnd rates; that after J amiary 2,
1!>18, this number gradually increased during the year
1918, but there still remained at the end of the year
Inany standard articles of grocery merchandise, such as
sugar, condensed milk, corn products, shredded wheat
biscuits, Quaker Oats, baking powder, and other similar
products always in demand and which the wholesale
grocer is expected to have for sale to retail dealers. The
!Uanufacturers and producers and their brokers dealingIn some of these standard products did not sell such articles to the Los Angeles Grocery Co. direct, upon wholesale rates and terms, even in carload lots, for the reason,
as stnted, that they did not consider the Los Angeles
Grocery Co. a regular wholesale dealer in groceries.
This situation was brought to the attention of the
Federal Trade Commission, which proceeded to investigate the charge that certain of the manufacturers and
producers, their brokers, wholesalers, and jobbers_, were
violating the statute in using unfair methods ot competition in commerce in deallng with the Los Angeles
Grocery Co. On Friday, February 20, 19191 the Federal
Trade Commission issued its complaint agamst the petitioners and their corespondents charging them with a
violation of the Federal Trade Commission Act. To this
complaint all the respondents cited before the Commission made answer with such denials and averments as
placed in issue the material allegations of the complaint.
Testimony was thereupon taken upon said issues and
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the Commission made its findings of fact and its conclusions and order thereon.
Its findings are in substance that the Los Angeles Grocery Co. since January 2, 1918, had been and· then was
engaged in the business of J?Urchasing in wholesale
quantities goods and commodities such as are generally
carried by those engaged in business as a wholesale grocer, and selling the same in wholesale quantities for
profit to its customers!· that .said company sells the goods
and commodities dea t in by it to the retail grocery
trade only, and does not sell to consumers; that there are
about 80 stockholders of said company, most of whom
are retail grocers; that said company sells to a large
number of retail grocers who are not stockholders; that
the business of said Los Angeles Grocery Co. is separate
and distinct from the business of any of its stockholders, and said company has never owned, controlled.]
or had an interest in any retail grocery or groceries, and
has never conducted a retail business; that the said Los
Angeles Grocery Co. and the respondent jobbers,
namely, IIaas-Daruch & Co., Stetson-Barrett Co., R. L.
Craig & Co., M.A. Newmark & Co., United Wholesale
Grocery Co., Channel Commercial Co., and California
Wholesale Grocery Co., are competitors in the business of
buying and selling in wholesale quantities, in the usual
course of wholesale trade, groceries and food products,
such as are bought and sold generally by persons, firms,
and corporations engaged in the business generally known
as that of a wholesale grocer; that the Los Angeles Grocery Co., in the course of its said business1 purchases the
goods and commodities dealt in by it m the various
States and Territories of the United States, and said
goods and commodities are transported to the said Los
Angeles Grocery Co. in the State of California, where
such goods and commodities are resold in the course of
wholesale trade, and there is continuously, and has been
at all times mentioned in the complaint.] a constant current of tra~ and commerce in the good.s and commodities so purchased by the Los Angeles Grocery Co. between the States and Territories of the United States;
that since J;anuary 2, 1918, all of the respondents, with
the ~;urpose and intent of stifling, suppressing, and preventmR competition in commerce between the Los Angeles urocery Co. and the respondent jobbers and with
the purpose and intent of preventin~ the said Los Angeles Crocery Co. from obtaining tne goods and commodities dealt in by it from manufacturers and manufacturers' apents and other usual sources from which a
wholes11.le uealer in groceries must obtain such commodities, have secretly a"reed and conspired among
themselves, and have had secret understandin13.s with
each other that the said Los Angeles Grocery co. was
and ~ p.ot conducting its business in accordance with
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certain te.sts or standards fixed and established by said
respondent jobbers; and have agreed and conspired
amon" themselves to state and represent to various
manufacturers and their agents that the Los Angeles
Grocery Co. was not conducting its business in accordance with such tests and standards; and have further
agreed and conspired among themselves to inducl'
coerce, and compel, by means of boycott and threats of
boycott, manufacturers of grocery and food products
and their agents to refuse to deal with or sell to the
Los Angeles Grocery Co., in interstate commerce, upon
the terms, and at the prices offered and charged to its
competitors, including the respondent jobbers and others
engaged in similar business; and to compel said company to purchase its sufplies from and through the respondent jobbers, all o whom are competitors of said
company. That the respondent brokers~ namely, The
C. E. Cumberson Co., The Colbert Co., ~lint & Boynton, Franz, Cunningham & Co., Hamilton & :Menderson,
Henderson & Osborn, Holmes-Danforth-Creighton Co.,
Johnson, Carvel & Murphy, Kelley-Clarke Co., LaukotaGarriott Co. D. A. MacNeil & Son Co., }failliard &
Schmiedell Cosmo Morgan Co., Parrott & Co., BradleyKuhl Co.1.Spohn-Cook Co., J. H. Stewart Co., The J. K.
Armsby Co. and Schiff Lang Co., induced by coercion,
persuasion, boycott, and threats of boycott on the J?art
of the respondent jobbers, have agreed and conspired
among themselves, and with the other respondents mentioned, to refuse to sell to the Los Angeles Grocery Co.
the products manufactured by their respective principals upon the terms and at the prices offered and charged
to the competitors of said company, including the respondent jobbers, and others engaged in in similar busi·
ness, and to recommend to their respective principals
that they should not sell to said Los Angeles Grocery
Co. upon such terms and at such prices; and have further agreed and conspired to compel the Los Angeles
Grocery Co. to purchase said products from and
through the respondent jobbers, who are competitors of said company, at prices higher than those
charged to such competitors and others engaged in similar business. That the respondent refiners namely,
'Vestern Sugar Refinery and California & hawaiian
Sugar Refining Co. have agreed and conspired between
themselves and with each other, and with the other respondents mentioned in the complaint, with the purpose
of stifling, suppressing, and preventing competition between the Los Angeles Grocery Co. and the respondent
jobbers, to refuse to sell sugar to the Los Angeles Grocery Co. upon the terms and at the prices offered and
charged to its competitors, and to compel the Los Angeles Grocery Co. to pay for sugar purchased by it
ll1213°---23--voL4----87
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prices higher than those char~ed to its competitors and
others engaged in similar busmess.
The Commission also found other facts in detail supporting and elaborating the facts stated, and as conclusions that under the conditions and circumstances set
out in the findings of fact, the agreements, understandings, policies, and practices of the respondents as described in the findings of fact, constituted a conspiracy
or combination as alleged in the complaint; that under
the conditions and circumstances set forth in the findings
of fact the acts, agreements, understandings, and practices of the respondents constituted an interference with
the right of the Los Angeles Grocery Co. and other
persons, firms, and corporations, to buy and sell commodities in interstate commerce, wherever, from, and to
whomsoever and at whatsoever price such persons, firms.;
or corporations may agree upon among themselves, ana
that under the conditions and circumstances set forth in
the findings of fact, the acts, agreements, understandings, policies, and practices of the respondents, the respondent jobbers, tlie respondent brokers, and res_pondent
refiners, and each and all of them, constituted unfair
methods of competition in interstate commerce in violation of the provisions of section 5 of an act of Congress,
approved September 2G, 1914, entitled "An act to create a Federal Trade Commission, to define its powers
and duties, and for other ~;~urposes."
Thereupon the CommissiOn entered an order against
the 28 parties named in the complaint, requiring them to
cease and desist from directly or indirectly combining
and conspiring among themselves to induce, coerce, or
compel manufacturers or manufacturers' agents to refuse
to sell to the Los Angeles Grocery Co. or to refuse to
sell to said company upon the terms and at the prices
offered and charg-ed to competitors of said company and
others engaged m similar business. 'l11e order of the
Commission is also elaborated in detail with respect to
the acts of each of the responqents.
The matters in detail in the findings and in the conclusions and order of the Commission need not be set out
in determining the questions involved in this review of
the order of the Commission.
The jurisdiction of this court is provided for in section 5 of the act of September 2G, 1914 (38 Stat. 717), as
follows:
·
Any party required by such orrler of the Commission to
cease and desist from using such method of competition may obtain a review or such order in said circuit court of appeals by
filing In the court a written petition praying that the order or
the Commission be set oslde. A copy of such petition shall be
forthwith served upon the CommiRslon, and thereupon the Commission forthwith shall certify and file in the court a transcript
of the record as hereinbefore provided. Upon the filing of the
transcript the court shall have the same jurisdiction to affirm, set
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aside, or mollify the order of the Commission as in the case of an
application by the Commission for the enforcement of its order,
and the findings of the Commission as to the facts, if supported
by testimony, shall in like manner be conclusive.

In a previous part of this section it was provided
thatIt such person, partnership, or corporation fails or neglects to
obey such order of the Commission while the same is in effect, the
Commis:,don may apply to the circuit court of appeals of the
United States, within any circuit where the method of competition
in question was used or where such person, partnership, or corporation resides or carries on business, for the enforcement of
its order, and shall certify and file with its application a transcript of the entire record In the proceeding, including all the
testimony taken and the report and order of the Commission.
Upon such filing of the application and transcript the court shall
cause notice thereof to be served upon such person, partnership,
or corporation and thereupon shall have jurisdiction of the proceeding and of the question determined therein, and shall have
power to make and enter upon the pleadings, testimony and
proceedings set forth In such transcript a decree affirming, modifying, or setting aside the order of the Commission. The findings
of the Commission as to the facts, It supported by testimony, shall
be conclusive.

Ten of the twenty-eight respondents before the Commission have petitioned the court for a review. The
remaining 18 are described as brokers. These accepted
the order of the Commission, either because they believed
they had not violated the statute and had no intention
of doing so and the order imposed no restraint upon
them that they cared to resist, or, having- violated the
statute, they would accept the order as directed.
In St. LOuis I. :M. & ·s. Ry. Co. v. United Stutes 217
Fed. 80, a score of railroads attacked an order of the
Interstate Commerce Commission finding that there was
undue preference in railroad rates in favor of Cairo, Ill.,
and undue discrimination in such rates against Metropo·
lis. Two of the roads applied for an inJunction against
the order of the commission. The other roads acqui·
esced in the order. The application was heard by three
judges under the provisions of the act of August 22,
1913 {38 Stat. 220). In the course of his opinion, Circuit Judge Baker, speaking for the court, said:
AU of the respondent railroads, except these two complainants,
have apparently acquiescell in the order; and we are of the
opinion that the evidence before the commission was sufficient
on which legally to base a finding that discrimination against
Metropolis was exercised by some of the railroads which were
respondents In the proceeding before the commission. It is now
argued by the defendants In this case that, because there was
evidence before the commission to justify a finding of discrimination by some, the order must stand as agalnRt all the railroads
which were parties to the hearing. In our opinion this Is erroneous. In a civil case against a number of defendants, or tn
a criminal indictment against numerous defendants, a judgment
can not be permitted to stand against a certain defendant It there
is no evidence against him, merely because there may be evidence
Which would support the judgment against other defendants.
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And so we believe that, as a matter of law, an order of the Interstate Commerce Commission must be supported by evidence which
is sufficient to warrant a finding separately against each railroad named in the order.

·we are of the opinion that this law is applicable to
the statute in this case and particularly in v1ew of the
charge against the respondents that they conspired and
confederated together and with each other to deal with
the Los Angeles Grocery Co. upon terms and conditions
which the Commission has found and concluded constituted unfair methods of competition in interstate commerce. Manifestly the order of the Commission based
upon such a charge of conspiracy and upon the findings
and conclusions sustainin~ the charge, must be supported by evidence which Is sufficient to warrant a findmg and conclusion separately against each respondent
seeking a review of this order of the Commission.
In Federal Trade Commission v. Gratz, 253 U. S. 421,
427, the Supreme Court, referring to the proceedings and
order under section 5 of the Federal Trade Commission
Act, said:
Such nn order should follow the complaint: otherwise it Is
improvident nnd, when challenged, wlll be annulled by the court.

It follows that the order of the Commission must follow the charge in the complaint and that the charge in
the complaint must be supported by evidence.
We have then before us the petitions of the two sugar
refiners in San Francisco; the petitions of seven wholesalers or jobbers in Los Angeles, and the petition of one
broker engaged in business in Los Angeles. These petitions raise substantially the same issues as were raised
by their answers to the complaint before the Commisswn, but our inquiry is limited by the statute to the question whether there is testimony in the record supporting the findings and conclusions of the Commission and
to questions of law.
1. Is there evidence in the record supporting the finding that the Los Angeles Grocery Co. was engaged in
wholesale grocery business in Los Angeles after January 2 19189
2. Is there evidence in the record supporting the finding of the Commission that the respondents or any of
them agreed and·conspired among themselves and with
each other for the purpose of using any unfair method
of competition in commerce in dealmg with th~ Los Angeles Grocery Co.1
'Vith respect to the business of the Los Angeles
Grocery Co. since January 2, 1918, there is evidence tending to establish the character of its business as that of a
wholesale dealer orjobber. ·we have already referred
to the testimony of Flavel Shurtleff, the manager of the
company, on that subject. There is other testimony in
the record to the same effect, but it is not necessary to
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pursue this question further, for while respondents do
not admit that the Los Angeles Grocery Co. has become
a wholesale dealer or jobber, they do not directly or s~e
cifically deny it either by their petition or other specification of error. They contend that the company continued after January 2, 1918, to have such characteristics
of a buyers' exchange for retail dealers that respondents
were justified, acting separately and individually, in believing that the company was not a wholesale dealer in
the sense in which that tenn is generally understood.
If the finding of the Commission upon this issue is supported by legal testimony, it is by the statute made conclusive, and we can go no further in this review.
The important question is the conduct of the respondents in dealing w1th the Los Angeles Grocery Co., and
the first element to be considered in that question is the
charge of a conspiracy on the part of the respondents in
using unfair methods of competition in commerce in
such dealings.
It is the settled law that the individual dealer may
select his own customers for reasons sufficient to himself, and he may refuse to deal with a proposed customer
who he thinks IS acting unfairly and is trying to undermine his trade. Eastern States Lumber Assn. v. United
States, 234: U. S. 614. But, as was said by the Supreme
Court in Grenada Lumber Company v. Mississippi, 217

u. s. 433, 440 :

When the plaintiffs In error combine and agree that no one of
them will trade with any producer or wholesaler who shall sell to
a consumer within the trade range of any of them, quite another
case Is presented. An act harmless when done by one may become
a public wrong when done by many acting in concert, tor 1t
then takes on the form of a conspiracy, and may be prohibited
or punished, lt the result be hurtful to the public or to the lndi·
Vidual against whom the concerted actlon is directed.

The evidence before the court was the evidence before
the Commission. Flavel Shurtleff, the manager of the
Los Angeles Grocery Co., whose testimony has hereto·
fore been referred to, testified that he had a telephone
conversation with S. F. Brown about January li 1918.
Brown was a member and manager of the bro mrage
firm of Parrott & Co., located in Los Angeles, engaged
in selling sucrar and other grocery commodities. This
conversation i1r. Shurtleff reduced to writing at the time
in the form of a memorandum, and when called as a
witness he produced this memorandum and recalled the
conversation he had with Mr. Brown as follows:
I called Mr. Brown on the phone and told him that I wanted
to give him an order for a carload of GOO bugs of sugar, and he
says, "llow Is that? To be shipped direct to you fellows?"
"Yes, sir." "It could not be done: out of the question; lncon·
slstent: entirely out of line with our methods of doing business;
would get us In trouble with the other jobbers." I told him It was
necessary tor us to have sugar direct or we would be put out
ot business. He said that our people could get sugar through
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the regular channels, and be thought that was the proper way
:tor them to get it. Be said that it was against their policy ot.
doing business; that they had well-defined lines of going through
the old-line jobbers, and that that pollcy he would have to follow.
I told him that I had called Mr. Strodotr, and Mr. Strodoff bud
referred me to him as the sales department, and I was now makIng application to him. He says: "Shurtleff, It can not be done.
Personally, I would just as soon sell a car of sugar to you as I
would to Hans Baruch or any of the other jobbers, but it would
get us in trouble, disturb our business relations here, and it can't
be done."

The witness testified that later on, after this telephone
conversation, he called by appointment at the office of
Parrott & Co. and spent an hour and a half with l\fr.
Drown going over the different lines that th~y had and
asking him to sell the Los Angeles Grocery Co. the different lines direct. Shurtleff testified. that it would be
impossible for him to give the entire conversation, but
he recalled it as follows :
I recalled to him that at ono time I represented Parrott & Co.
on some of the lines that he was representing them on and that I
had sold those lines to the trarle here and bud gotten them a
volume of business that was satisfactory, and that Parrott & Co.
headquarters In San Francisco agre<'d to that policy, and I could
uot understand why they gave me that privilege as a broker and
they did not give him that privilege. He said to me in answer,
" Shurtleff, the same proposition holds good on this llne that 1t
does on the sugar. We can not sell you these goods ()lrect without interfering with our business relations with the other jobbers,
and untu you can get on the direct list on sugar 1t is absolutely
Impossible for us to do business with you on the other lines."

Mr. Shurtleff testified further that he made application to the C. & H. Sugar Refining Co. (California &
Hawaiian Sugar Refinin,g Co.); that he had a conversation with Mr. ,V, R. l\., Young-, the assistant general
manager of that company, as follows:
I said to Mr. Young, "I am simply asking of you personally
what I have sent a number of-at least two-representatives to
ask you for before. That Is to put the Los Angeles Grocery Co.
on direct for C. & II. sugar. And in order that you may realize
that we can buy a quantlty of sugar that would justify your
giving us an affirmative answer, I will now place with you an
order, If you will put us on the direct list, for 25,000 bags to be
.shlppPd to tbe Los Angeles Grocery Co. at specified periods anti
during the next few months. I wlU also give you an order for
20,000 bags to be shipped to certain canneries whose business I
can give you. We will accept tbe sugnr sight draft attachell to
bill of lading and take care of the payments." Mr. Young says:
"That Is a niece piece of business you are offering us, Shurtletr,
and we want the business; we need the business; I am sorry Mr.
Brown Is not here, so that you can talk to him personally, I will
report the matter to Mr. Brown, and I see no reason why we
can't do business with you."

:Mr. Shurtleff testified that he saw Mr. Young within

90 d.ays in Los Angeles at the office of the Los Angeles

Grocery Co., where he had a conversation with him.
That he took :Mr. Young around the place and Mr. Young
said to him:

WESTERN SUGAI!. REFINERY CO. ET AL. V. FED'L TRADE COMM.

Mr. Shurtlell', l\Ir. Brown hns sent me down to look you over.
I will be glad to have you show me over your house and tell me

how you are conducting your business.

Shurtleff testified further:
I took Mr. Young over the house, showed him our place ofl
business, how we were conducting business, and he says: "It ·
looks to me like you had a wholesale house here. I don't see why
we can't sell you sugar. I will so report to 1\lr. Brown." The
Los Angeles GrocPry Co. was never put on the direct llst. We
buy sugar from that company through Louis Seroni. We get
the regular terms on it plus 5 per cent brokerage. We bought
$20,000 worth last week.

1\Ir. S. F. Brown was called as a witness on behalf of
the respondents. His attention was called to the testimoney of Mr. Shurtleff wherein he testified that Brown
had said it would get them into trouble with thel'obbers
referring to the matter of selling to the Los ngeles
Grocery Co.; that it was his policy to do business with
the old line jobbers and that it would get them into
trouble to <listurb their business relations and could not
be done. He was asked if he ever made such a statement. His reply was: "I would say no." On crossexamination Brown was asked about a telephone conversation with Shurtleff concerning placing an order
for 600 bags of sugar in a car, to wnich Brown replied:
A cur? Well, how do you mean about that, to be shipped to you
folks? Well, we couldn't tlo that anyhow. It would be absolutely
inconsistent and unfair, and would lead us into trouble. Mr.
Shurtle1'l' asked blm "How?" to which Brown replied, "Because
it would lead us into trouble in the general business here."

and Mr. Brown testified that that was the substance of
the conversation.
1V. R. K. Young was also called as a witness for respondents. He contradicted Mr. Shurtleff's testimony
in the main, but admitted that the California & Hawaiian Sugar Refining Co. declined to sell directly to
the Los Angeles Grocery Co. On cross-examination he
testified that the California & Hawaiian Sugar Refining
Co. had always distributed its products through the
wholesale grocers of the United States and the manufacturers.
Mr. Shurtleff testified with respect to an application
to the Western Sugar Hefinery Co. for sugar to be sold
to the Los Angeles Grocery Co. direct. He said he had
negotiated with Cosmo Morgan during the first four
months of 1918 in his office about being put on the direct list on 1Vestern Sugar Refinery Co. sugar. The wit·
ness testified :
I told Mr. :Morgan that I had come with the Idea of asking him
to put us on the direct list on sugar, and that the reason fe-r
corning was that we had changed our plan of doing business and
were now conducting our business as a wholesale grocery, and
that our representatiye in San Francisco bad called on the San
l<'rancisco representative, Mr. Jennings, and we bad been referred to blm; and that I felt we were entitled to be put on the
list, and asked bim what be could do tor us. lie answered.
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"Who are your stockholders?" I told him practically the same
stockholders that we had had previously, with myself and 1\lr.
Dole, and one or two .others, but aside from that they were the
same. He asked me how we were conducting the business. I
told him. He said, "!IIr. Shurtleff, it would be absolutely out of
the question from my point of view, as It would be revolutionary. It would disturb conditions in Los ..lngeles, and you are not
entitled to lt. It can not be done."

A letter was introduced in evidence, dated at Los
Angeles, January 7, 1918, addressed to the ·western Sugar Refining C~ San Francisco, Calif., and signed by
Cosmo Morgan l_;o. The letter reads as follows :
The Los Angeles Grocery Co. of this city, which was for·
merly a buying exchange for 88 retail grocers of southern California, have now applied to us to sell them direct. They claim
that they have ceased being a buyer's exchange, and now sell
their members on a profit basis, just as any wholesale grovery company does. They also Intend to sell to other retailers In southern
California, and do a general jobbing business. They base their
claim on the fact of manufacturers selling direct to Girard of
Philadelphia, whom, they claim, buys from all manufacturers.
We beg to inform you that we have interviewed all of the
wholesale grocers of southern California, and they very much object to us selling them. Weo also called on the Los Angeles Oro·
cerr Co. to ask for {lartlculars of how they made their claim of
being wholesale grocers, and they stated that their former members, consisting of 88 retall grocers, furni!lhed the capital for
their wholesale grocery house. In other words, It Is nothing else
but 'a buying exchange, just u It always has been, except for
the difl'erence as stated above. If we do sell the Los Angeles
Grocery Co., It will have the efl'ect of revolutionizing the entire
grocery business of southern California. From the fact, that
there are other (•bain stores operating here, II. G. Chafl'ee Co., of
Pa11adena, have 26 stores, Ualph Groc. Co. and Albert Cohn have
chain stores doing a larger business than the Los Angeles Grocery Co. bave done with their 88 stores. These concerns would be
fully justified In applying for the same buying privileges as the
Los Angeles Grocery Co.
This contention to buy direct Is something new with us and we
feel that It is entirely up to our principals to decide the matter.
We therefore nsk you to kindly Instruct us whether or not we
shall. sell them direct.

1\fr. 1\forgan was called as a witness for the respondents. In the course of his testimony he said that he had
been in the place of busine·ss of the Los Angeles Grocery Co.; that he found it had an excellent establishment, most excellently conducted; fair in size with a
fair stock on hand; he did not know what they buy because he did not sell to them, but looking at their stock
he would sa:y that in some cases they did buy in wholesale guantihes; they tendered an order to one of his
principals for what he would regard as a wholesale order but the order was declined ; he understood that all
of their members were retail grocers but could not say
that the company limited its sales to its stockholders.
He understood that the corporation sold to anybody
who came in to buy providing he was a retailer, but he
never heard of the company owning or controlling a
retail grocery.
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A. A. Brown, the sales manager of the California &
Hawaiian Sugar Refining Co., was called as a witness
by the Commission upon a subpoena to produce certain
records. He produced a telegram dated July 2, 1918,
addressed to the California & Hawaiian Sugar Refining Co. at San Francisco, as follows:
Morning Times, Washington dispatch, states Food Administration rules Los Angeles Grocery Co. regarded a jobber under new
sugar regulations. Local jobbers meet this morning to enter
protest. D. A. MacNeil & Son Co.

To this telegram was attached a newspaper clipping
which was also introduced in evidence without objection. The clipping reads as follows:
Los Angeles Grocery Co. a Jobber-Is Given That Classification in Connection With All Sugar Regulation (exclusive dispatch). Washington, July 1.-Herbert Hoover, Food Administrator, to-day ruled that the Los Angeles Grocery Co., the buylug department for 250 retail stores in Los Angeles and vicinIty, should be regarded as a jobber in the new sugar regulations.
Accompanied by Congressmen Osborne and Kettner, F. M. Clark
and J. B. 1\IcPheran, representing the grocery company, called
on 1\lr. Hoover by appointment and were able to convince him
that they are entitled to the jobbers classification in connection
with all sugar regulation of the present and the future. Later
in the day further conferences were held to work out the details
of the proposition.

A telegram dated at San Francisco, July 2, 1918,
signed by the California & Hawaiian Sugar Refining
Co., and addressed to Andrew A. Brown1 Washington,
D. C., was also introduced in evidence, as follows:
Newspaper telegraphic dispatch from Washington this mornIng states Food Administration rules Los Angeles Grocery Co.
be classified as a jobber under new sugar regulation. Can you
verify?

· Mr. Brown testified that he received this telegram
at Washington; that he was the direct representative of
the California & Hawaiian Sugar Refining Co. upon
the American Finance Committee, and was representing
general cane and beet arrangements. He testified that
he went to the leO'al department of the Food Administration and found that the ruling did not apply to cane
sugar at all.
Hollin W. Dole1 a buyer for the Los Angeles Grocery
Co., called as a wttness for the Commision, testified to a
conversation with 1\Ir. Brown of the California &
Hawaiian Sugar Refining Co., wherein Dole made application to have the Los Angeles Grocery Co. put on the
direct list for sugar; that Mr. Brown in denying the
application, said:
Well, if we put you people on the direct list we wlll have to
put on a whole lot of people up and down this coast. There are
several organizations here in San Francisco, and a lot of big
reta1lers who would claim to be ln the same position you are
in, • • • and it we open up all those extra accounts, this
bullding would not hold the office force that I would have to
have.
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that the order from Fear & Co. had placed him in a
peculiar predicament; that it was absolutely necessary
Ior him to protect or take off the hands of the jobbers
who had "My Wife's Salad Dressing" all of that commodity they had on hand. Those who had the goods
gave as reason that inasmuch as the Los Angeles Grocery
Co. was to receive that article direct, it would be impossible for them to handle the goods and they would
expect Crawford, as a broker, to relieve them of such
goods. The negotiations resulted in the taking over by
the Los Angeles Grocery Co. all the cases of this article
in the hands of the jobbers in Los Angeles-from HaasDaruch & Co., 5 cases of small, 2 cases of medium, and 2
cases of large; from Stetson-Barrett Co., 10 cases of
small, 10 cases of medium, and 5 of large; from the
United Wholesale Grocery Co., 10 cases of small, 10
cases of medium, and 5 of large, making a total of 25
small, 23 medium, and 12 large, or a total of 60 cases.
It further appears from the testimony of Arthur Lee
that the Channel Commercial Co. objected to" :My 'Vife's
Salad Dressing" being sold direct to the Los Angeles
Grocery Co. Mr. Lee testified:
On Friday, AuguRt 2, when M:r. Crawford cnme in, he says,
••1\fr. Lee, I thought that this matter that we had yesterday regarding My Wife's Salad deal wa~ In confidence," I said, " I
ttssure you, Mr. Crawforrt, it wos, so far as I am concerned." I
says, "What Is the trouble now? Has somebody caught you at
Jt? •• lle said, "Yes; as I told you I was going to explain to all
the jobbers what my prlnclpols had inRtructed me to do In order to
clear my skirts for future transactions, but I had Intended only
to confess to those whom I knew had merchandise." I said, "It
anybody else knows of that, I can't imagine who it 1~. Mr. Crawford, unless It be the Channel Commercial Co., • • •." "\Veil,"
lie says, "when I went Into the office of the Chonnel; either thot
afternoon or that morning, 1\lr. R. J. Porter Immediately jumpe<l
on me," as 1\fr. Crawford expreRsed It, "and said, • I understand
you have changed your policy from that of selling to wholesale
grocers to that of selling to retailer.'"

Flavel Shurtleff testified that the Los Angeles Grocery
Co. bought direct certain cereal products sold by Colbert
& Co. 'Villiam Russell Walters, connected with Colbert
& Co. from April, 1917, to June, 1917, as salesman, and
until November, 1918, as manager, called as a witness
bl the Commission, testified that he was the agent of
Colbert & Co. at Los Angele~ and that while he was such
agent and representative of t..:olbert & Co. he told Shurtleff that he was afraid he was going to lose his job if
he did not discontinue selling to the Grocery Co. direct.
'Valters further testified to a conversation with Hunt,
of Stetson-Barrett Co., wherein Hunt said that he, Walters]... would get in bad if he sold direct to the Los Ange ..
les lirocery Co.
Arthur C. Chase, manufacturer's agent, selling brenkfast food, health food, and canned goods, a witness for
the Commission, testified that Hunt said to him: "If
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you sell the Los Angeles Grocery Co. you will be dropped
by the jobbers like a hot potato."
'Valters also testified to a conversation with a representative of the Stetson-Barrett Co., 1\fr, Gough; that
Gough asked him if he sold the Los Angeles Grocery Co.
direct and he denied doing so. The denial he said was
untrue. He gave as a reason for the denial that he didn't
want the jobbers to know that he was selling the Los
Angeles Grocery Co. direct. He, Walters, said his compa_ny could not afford to incur the jobbers' displeasure.
Verne lL Osborne, a merchandise broker, residing in
Los Angeles, a witness for the responden~ testified to
n conversation with Mr. Tuttle, of R. L. vraig & Co.;
that Tuttle asked him if he sold the Los Angeles Grocery
Co., and that he replied he would sell· if he had anything
to sell them.
Harry A. Pierce, representing Bixby & Co., of Los
Angeles, a witness for the Commission, testified that he
sold the Los Angeles Grocery Co. directJ..and that he had
received a letter from R. L. Craig & vo., asking if he
had sold the grocery comEany direct; that later he had
a conversation with Mr. 1 artford, of R. L. Craig & Co.,
wherein Mr. Hartford explained to him that the Los
Angeles Grocery Co. were retailers and not wholesalers,
and that he didn't think retailers ought to buy on the
wholesale list.
Arthur C. Chase also testified to a conversation with
Mr. Robert Newmark, of M.A. Newmark & Co., one of
the original respondents, and that Mr. Newmark inquired
of him if he were sellin~ the Los Angeles Grocery Co.
direct. That was the ena of the conversation.
C. H. Snead, a merchandise broker residing at Alhambra, rc}_)resentmg Kelley Clarke Co., testified that 1\fr.
Hobert Newmark inquired of him if he were selling the
Los Angeles Grocery Co. direct.
Henry A. Sloss, salesman for ·woodman Packing Co.
and their agent, a witness for the Commission, testified
that he sold the Los Angeles Grocery_ Co. direct, and
that Mr. Sprouse, of the California 'Vholesale Grocery
Co., said to him he had heard-the rumor had been
spread-that he, Mr. Sloss, was selling to the Los Angeles
Grocery Co. direct.
The Western Sugar Refinery Co. and the California,
& Hawaiian Sugar Refining Co. sold their sugar to the
Los Angeles jobbers and they, in turn, sold or would
sell to the Los Angeles Grocery Co. as to a retail dealer,
but the refiners would not sell direct to the Los Angeles
Grocery Co. at the usual rates and terms to jobbers, for
the reason as stated by them that they did not regard
the Los Ano-eles Grocery Co. as a wholesale dealer or
jobber. Th:re is no teStimony in the record that this
course of action on the part of the two sugar refiners
arose from any actual understanding or agreement between them or with the Los Angeles jobbers. The testi-
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mony proves that it was a concurrence of opinion as to
the classification t.o be given to the Los Angeles Grocery
Co. but we do not find anything more in the testimony.
This classification appears from the testimony to have been
erroneous, but as long as it was the individual opinion
and action of the refiners, it could not be made the basis
of a finding of conspiracy or combination between the
two refiners, or between them and the jobbers, or between
them and the brokers.
The difficulty has long been recognized of drawing a
definite line between the innocent act of an individual
and the same act made unlawful by reason of its being
the joint or combined act of two or more, but whenever
this question arises there must be some legal evidence
to establish the unlawful combination or conspiracy, or
facts from which that inference may be legally drawn,
or the charge must fail. "\Ve do not find such evidence
in this record with respect to the two sugar refiners.
With respect to the Los Angeles jobbers, we think the
testimony IS more definite and clear and does tend to
support the finding of a combination or conspiracy between them to prevent manufacturers and producers
from selling directly to the Los Angeles Grocery Co. as
to a wholesale dealer or jobber. This conclusion relates
to the respondents Haas-Daruch & Co., Stetson-Da.rret
Co., R. L. Craig & Co., 1\f. A. Newmark & Co., United
'Vholesale Grocery Co., Channel Commercial Co., and
California Wholesale Grocery Co.
With respect to the acts of :Mailliard & Schmiedell,
the only brokers seeking a review of the order of the
Commission, we do not find that the testimony supports
the finding that they combined or conspired with other
brokers or with the refiners or with the jobbers, or that
they were induced by coercion, persuaswn, boycott, or
threats to prevent the Los Angeles Grocery Co. from
purchasing direct from the manufacturers and producers at JObbers rates and terms.
The order of the court will be to affirm the order of
the Federal Trade Commission with respect to the finding and conclusion that the Los Angeles Grocery Co.
has been a wholesale dealer or jobber since January 2,
1918. The order will also provide for the affirmance of
the order of the Federal Trade Commission with respect to the seven jobbers, namely: Haas-Baruch & Co.,
Stetson-Barret Co., R. L. Craig & Co., 1\f. A. Newmark
& Co., United Wholesale Grocery Co. Channel Commercial Co., and California Wholesale Grocery Co., and to
reverse it as to the Western Sugar Refinery Co:,: the
California & Hawaiian Sugar Refining Co., and .afailliard & Schmiedell.
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Ross, Circuit Judge, dissenting in part: ·
I dissent from that J!Ortion of the order of this court,
affirming that of the Federal Trade Commission in any
respect, for the reason that, in my opinion, the record
shows that the true status of the Los Angeles Grocery Co.
was that of a buying exchancre, and can not be properly
regarded as a wholesale deafer; and that being so, that
the petitioning wholesale dealers, whose legitimate business, mainly if not entirely, depends upon the custom of
retailers, were justified in combining to protect such
legitimate business.
Tho witness Shurtleff, who had charge of the business
of the Los Angeles Grocery Co., having admitted in hi!,!
testimony that it was that of a buying exchange until
.January 1, 1918, said:
We bought the goods at a given price, turned around and sold
those goods to our stockholders at approximately the same price
that we bougl1t them at, nnrl at the end of the month the expense
of doing business was divided equally among those having purthased. That was continued until January 1, 1918. Just prior
to January 1, 1918, action was taken by the directors and confirmed by the stockholders that on and after that date we would
discontinue buying goods and sel!lng them without a profit and
assessing the expense of doing business at the end of the month,
but that the business would be conducted for profit. We would
buy those goods in the regular jobbing way, as many of them as
we could, direct, and what we could not buy direct, wherever we
could get the best price, and in turn would sell those goods for
profit, as any wholesale grocer would, taking into consideration
the expense of doing business, and all the time figuring on l1aving
1 per cent net above the cost of doing business, in which to
justify the investment of our stockholders.

This testimony itself shows, it seems to me, that the
change so made, arranging for a nominal 1 per cent net
above the cost of doing business, was a mere incident in
the main business for which the corporation was organized and carried on namely, the buying for its largo
number of retail stockholders, and was so arranged in the
endeavor to make it appear that the company was a
wholesale dealer.
Moreover. in the cross-examination of the witness 1\for~ran, that witness, in answer to a question by counsel for
the Trade Commission as to what he meant by "members" of the grocery company, having answered:
"I mE>an that the rnemhers of the Los Angl'les Grocery Co. and
the stockholders arE' nothing else but retailers "-the counsel for
the Commission said :
"That is quite true. We admit that. (Italics mine.) The
stockholdE>rs are for thE' most part retail grocers. Have you any
informntion by which yon cnn ~;uy now that the Los Angeles Grocery Co. refuses to sell to others thnn their stotkholders?"

The qualifications thus added to the admission by the
counsel for the Commission should, in my opinion, be
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read in connection with the endeavor shown by the
above-quoted testimony of the man at the head of the
grocery· company in question to make it appear that it
was a wholesale dealer, by arranging for a nominal 1
per cent net above the cost of doing business.
WINSLO'V ET AL. v. FEDERAL TRADE COMMISSION.1
NORDEN SHIP SUPPLY CO., INC., v. SAME.1
(Circuit Court of Appeals, Fourth Circuit. November
1, 1921.)

Nos. 1887, 1892.
1. CoMMERCE KEY No. 40 (1).-Smr CHA.NDLERs SEILING Goons
BROUGHT FROM. QTHER STATES NOT ENGAGED IN INTERSTATE
CoMMERCE.
That commodities dealt in by ship chandlers in the State of
Virginia were in large part transported into that State from
other States, from which they were procured, dld not constitute
the sales made in Virginia interstate commerce, within the
jurisdiction of the Federal Trade Commission; the interstate
transportation having ended when the goods reached their destination and were placed in the ship chandlers' warehouses.
2. COMMERCE KEY No. 40 (1).-SHIP CHANDLERS SELLING SUPPLIES TO VESSELS WITHIN TilE STATE NOT ENGAGED IN FOKEION CoMMERCE, THOUGH SUPPLIES UsF.n ON THE liiGH

Sus.
Ship chandlers selllng goods from their storehouses in Virginia to ships lying In llamptou Roads, within the territorial
llrults of that State, were not engaged in Interstate commerce,
within the jurisdiction of the Federal Trade Commission,
though the goods were used for the most part in navigating the
high seas, and though the sales were made under contracts
solicited and entered Into in England, especially where such
contracts were nothing but mere options given to the shipowners,
of which they might or might not avail themselves.

(The syllabus is taken from 277 Fed. 206.)
On petitions for review of orders of Federal Trade
Commission.
Original petitions by D. A. 'Vinslow and others, a.
partnership doing business as D. A. Winslow & Co., and
by the Norden Ship Supply Co., Inc., for review of
orders of the Federal Trade Commission. Orders set
aside and annulled.
1 Reviewing and aettlng aside CommiBslon't ordel'8 In 8 F. T. C. 217
ct seq.

WINSLOW ET AL. V. FEDERAL TRADE COMMISSION'.

Herbert G. Cochran and Henry Bowden, both of Norfolk, Va., for petitioners.
John W. Davis, of New York City (Adrien F. Busick,
of ·washington, D. C., acting chief counsel of Federal
Trade Commission, and Charles S. Moore, of 'Vashington, D. C., on the brief), for respondent.
Before Knapp and 'Voods, circuit judges, and 'Vatkins, district judge.
KNAPP, Oircuit Judge:
Each of these suits is brought, by petition filed originally in this court, to set aside and annul an order of the
Federal Trade Commission requiring the parties named
therein to cease and desist from certain/ractices, presently to be described 7 which are declare to be "unfair
methods of competitiOn in interstate and foreign commerce." The same questions arise in both cases; they
were argued together and may properly be disposed of in
one opinion.
·
In the case of D. A. Winslow & Co. the findings of the
commission are reproduced in the margin,1 but a shorter
statement will disclose the practices held to be unlawful.
The petitioners are ship chandlers, having their principal
place of business in Norfolk, Va., with a branch in Newport News. In those places they keep in stock and sell to
ships coming to that port supplies of various kinds.
Ninety per cent of their business is with English ships,
•1. That the respondents, D. A. Winslow, J. Jones, and D. II. Robishaw,
are COJ>II.rtncrs doing business under the name and style of D. A.. Winslow
& Co. with their principal places of business lo~ated at Norfolk and Newport News, State of VIrginia, and are now and at all times hereinafter
mentioned have been engaged In selling provisions, merchandise, and other
supplle11 tor ships engaged In coastwise and f()l'elgn commerce, causing
Raid commodities to be delivered to ships reaching ports In the State of
VIrginia. while engaged In transporting pailsengers and commodltle8 between porta 1n varloue States of the United States and In transporting passengere and commodities between American ports and ports In torelgn
countries, In due course of commerce among the several States of the
United States or with foreign nations; that such supplies 110 8old by respondenta are for consumption and use by the purchasers thereof up<~n the
high 8eBI In and beyond the territorial Jurisdiction of the United States,
said business being conducted by the respondents In direct competition
With other persons, partnerships, and corporations similarly engaged.
2. That In the course of their bulliness as described herein, the respondents purchase provisions, merchandise, and other supplies for ships In the
various States of the United States, transporting same from said places of
purchase through other States to their places of buslneBB In the State of
VIrginia, where they are kl'pt and stored tor their trade In furnishing aupPill's for ships as aforesaid.
3. That In the couree of tbelr business of l!l'lllng supplies for ships as
described herein, the respondents In some Instances secure orders tor the
sale of supplies from captains of ships after arrival at ports In the State
ot VIrginia, dealing directly with the captains without having arrangements In advance with tlle ownen to turnl11h their ships with supplies
when calling at these ports; that approximately 90 per cent of the respondents' business, amounting to as much as $750,000 In some years, 111
Initiated with the owner11 of ships In foreign countries through contrll.ctll
entered Into and agreed upon, by a representative of the respondents
Rollclting business In tho8e countries, In which the respondents agree to
furnloh ships with supplles when calling at Norlolk, and other porta In
the State of VIrginia, at prices named In the contracta, excepting when
circumstances reasonably beyond the respondents' control compel them to
vary such prices.
4. That upon the arrival of a ship and after arrangements have been
made, either by contract or otherwise, tor the respondents to furnish a
Rhlp with supplies, the captain after some preliminary negotiations,
~.suaiiy vhdts one of the store& of. the respondents In Norfolk or Newport
.-.ews, and there aelecta and orders auch aupplles and 1n such quantitlea

111213"-23-voL 4-38

579

580

DECISIONS OF THE COURT.

and they appear to cater to that trade. Deliveries are
made by launches from their warehouses to ships Iyin~~ at
anchor in Hampton Roads, which is in the State of virginia.
.
When the transaction with a given ship has been completed by delivery of the sup,Plies on board and receipt of
payment therefor, the petitioners usually give the captain a gratuity, or commission on the purchase price,
which is sometimes as much as 5 per cent, and amounts
in instances to a considerable sum. They say that the
making of such gifts, the purpose of which is obvious1 is
a custom of long standing generally observed in the shipchandlery trade, and well known to all shipowners. It
in this :{layment of gratuities or commissions to captains
purchasmg sup:plies for their ships which the Federal
Trade CommissiOn holds to be unfair competition, and
the order under review directs discontinuance of the
practice. Other facts will be referred to in the brief discussion which follows.
In carrying on the business thus outlined, were the
petitioners engaged in interstate or foreign commerce 1
This is the fundamental question to be determined, since
if they were not the commission was without jurisdiction. The claim that they were en~aged in interstate commerce rests wholly on the fact tnat the commodities in
which they deal are in large part transported into Virginia from other States in which they are procured. Dut
as he may determine his ship will require tor Its use In port and at sea;
that after the supplies have been delivered and lnapected and the ship Is
about to depart, the captain calls upon the respond(•nts, checks over the
bill tor the supplies, and on his approval ot same by signing It, the responqents secure payment ot some from the agents ot the owners at these
ports authorized to pay the ship's disbursements, or by draft on tha
owners.
11. That In the course ot their business ot selling supplies tor ships as
described herein, the re~~pondents tor several years last past have given to
the captain ot practically all ot the ves~~els to which they have turnlMhed
supplies, without the knowledge and consent ot their employers and without other consideration therefor, large sums or money, amounting In some
Instances to as much as $400, or II per cent ot their bills, as lnrlucements
to purchase and as gratuities tor purcht.slng tor the owners ot the vesF~els
operated by them provisions, merchandise, and other supplies tor ships
trom the respondents.
6. In many Instances where the respondents have contracts with ahiJ)owners to supply th~lr vessels when calling at the ports at which reapondents do buMiness, such owners also have contracts or arrangements with
ship chandlers In other ports ot the United States to furnish their ships
1upplies when calling at those ports; that the captains ot vessels whose
owners have such contracts or arrangements with ship chandlers tor supplies u herein dl!flcribed and found to exist are required to purchase from
ship chandlers with whom the owners have such contract~ or arrang&o
ments; that ves!!l'ls ot IIUCh owners frNJUently eall at several ports ot the
United States on the same trip, and that captains are clothed with discretion to make their purchaaes at such port 81!1 thPy may select; that the
payment ot eommls~lons and the giving ot gratuities by respondents, as
found In paragraph II hereof, have been tor the purpol!e ot lnductng captains to purctuu.e suppllea from th~>m ratheT than from their competitors
at Norfolk or ot11er ports; that failure of respondents to pay comml88lons
and give gratuities baa resulted and wlll result In captains purchasing supplies at other ports where ship chandlers under contract or other arrangement with the owners will or may pay gratuities. In the cal!e of what are
termed "free ships" the ownl'ra do not have subsisting contracts with
ship chandlers to turnish supplll'll to the vessels when calling at porh1 of
the United States, but the captains or such vessela have authority from
the owners to purchase suppllea at such ports, from such ship chandlers,
and 1n such quantities as the eaptaln may deem necessnry and advisable;
that the payment of commissions and the gl\'lng ot gratuities by respond·
ents In auch caaes have been to Induce the captains to purchase suppllel
trom tbe respondents.
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this transportation ends when the goods reach their destination and are placed in petitioners' warehouses in Norfolk and Newport News. They are then incorporated
in the general stock of merchandise there held for sale,
and become subject, so far as now concerns us, to the exclusive jurisdiction of the State of Virginia. Their subsequent sale and delivery within that State, with which
alone the condemned practices are connected, is in no sense
interstate commerce. In short, it is quite beyond doubt
that the jurisdiction of the commission over the matter
in hand can not be supported by the prior but independent and completed transportation of the goods, or some
part of them, from another State. Brown v. Houston,
114 U. S. 622; Robbins v. Taxing_ District, 120 U. S. 489,
497; 'Vagner v. Covington, 251 U. S. 95; American Harrow Co. v. Shaffer, 68 Fed. 750; 'Vard Baking Co. v.
Federal Trade Commission, 264 Fed. 330, directly in
paint; Roselle v. Commonwealth, 110 Va. 235.
Were the petitioners en~aged in foreign commerce~
Their business is simply th1s: From stocks held in their
storehouses in Virginia they sell and deliver supplies to
ships lyin(J' in Hampton Roads, within the territorial
lim1ts of \9'irginia; that is, in waters under the jurisdiction of that State. The Abby Dodge, 223 U. S. 166.
Their dealings in all cases are carried on and concluded
in the State of Virginia. True, the supplies may be used
by the ships, doubtless are used for the most part in
navigating the high seas, but with that use or other use
the petitioners having nothing to do. Their relations
with the ships cease entirely when the supplies are put on
board and payment therefor is received. What becomes
of them afterwards is beyond their control and in no wise
their concern. This being so, how can it be said that the
petitioners are engaged in foreign commerce~ Surely not
because, and solely because, the ships to which they sell
supplies in a Virginia port go from that port to foreign
countries. The mere statement of the facts refutes the
contention. Nor are we referred to any case in which
such transactions as here aP,pear are he1d to be foreign
commerce, or in which similar transactions are held to
be interstate commerce. It is indeed a novel proposition,
to take a concrete example, that one who sells coal to an
interstate railroad, which coal is necessary for and actually used on locomotives hauling interstate trains, is for
that reason himself engaged in interstate commerce. To
state the proposition is to reject it. Decisions under the
employers' liability act are not in point, or at most but
beg the question. Could an action be maintained under
that act by an employee of the coal dealer, in the case
supposed, who was inJured in delivering coal to the rail~oad, or b;v an employee of petitioners ~njured in deliverIng supphes to a shipf Only a negative answer can be
given to either question, because it is manifest, as we
think, that neither would the coal dealer be engaged in
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interstate commerce nor are the petitioners engaged in
foreign commerce. The underlyin_g principle as regards
interstate commerce; equally applicable to foreign commerce, and in our judgn:tent decisive of the instant case,
is stated in Hooper v. California, 155 U. S. 648, 655, as
follows:
It the power to regulate interstate commerce applled to all the
Incidents to which said commerce might give rise and to all contracts which might be made in the course of lts transaction, that
power would embrace the entire sphere of mercantlle activity in
any way connected with trade between the States, and would exclude State control over many contracts purely domestic in their
nature.

The circumstance that many and perha.Ps most of the
sales in question are brought about by solicitation of the
shipowners in England, and contracts entered into with
them in that country, can not serve to make foreign commerce of the business carried on by petitioners. In point
of fact the so-called contracts are nothing but options
given to the shipowners, of which they may or may not
avail themselves, but even if they be re&'arded as binding
agreements for supplies to be furnishea the ships in the
port of Norfolk, m accordance with which the supplies
are there delivered, the transactions would not on that account constitute foreign commerce. The petitioners send
no goods abroad either as principals or agents or otherwise. The ships transport nothing for them or belonging
to them or in which they are interested. Between them
and the ships there is no relation of shipper and carrier,
but only the relation of vendor and vendee. It, therefore,
can make no difference, as respects the matter in dispute,
whether the supplies are furnished under contracts previously made in En~land or under contracts made at the
time with "Free ships" in Norfolk Harbor. As is said
in \Vare & Leland v. :Mobile County, 209 U. S. 405, 413:
These contracts are not, therefore, the subjects of interstate
commerce any more than In the insurance cases where the policies
are ordered and dellvered In another Stnte than that of the
residence and office ot the company. The dellvery, when one was
made, was not because ot any contract obllgl.ng an interstate
shipment, and the tact that the purchaser might thereafter transmit the subject matter ot purchase by means of Interstate carriage
did not make the contracts as made and executed the subjects or
Interstate commerce.

We see no occasion to expand the argument or multiply
citations, since upon principle and authority alike It
seems to us beyond serious question that the comlliission
was without jurisdiction, because the business carried on
by petitioners, and with which the condemned practices
are connected, is neither interstate nor foreign commerce.
And this conclusion makes it unnecessary to consider the
other grounds upon which the invalidity of the commission's order is asserted.
The same facts in substance appear in the case of
Norden Ship Supply Co., except that its dealings are
mainly with ships from Scandinavian countries, and that
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it solicits business in those countries and not in England.
What is said above applies equally to this case and need
not be repeated.
In each case a decree will be entered setting aside and
annullin~ the order of the Federal Trade Commission for
lack of JUrisdiction.

FEDERAL TRADE COMMISSION v. BEECH-NUT
PACKING C0.1
(Supreme Court of the United States. January 3, 1922.)

No. 47.
1.

MoNOPOUES KEY No.

17

(2).-TRADER

l\lu

REFUSE TO SELL TO

THOBE REFUSING TO RESPECT RESALE PRICES, BUT CAN NOT

Go BEYOND SucH RIGHT.

Notwithstanding the Sherman Antitrust Act (Comp. St.
par. 8820 et seq.), a trader may refuse to sell his goods to those
who wlll not sell them at the prices which be fixes for their
resale, but he may not, consistently with that act, go beyond
the exercise of this right, and by contracts or combinations,
express or implied, unduly hinder or obstruct the free and
natural flow of commerce 1n the channels of interstate trade.
2.

TRADE-MARKS AND TRADE NAMES AND UNFAIR COMPETITION,

KEY

No.

801,

NEw,

VoL SA,

KEY No. SERIES.-WHAT CoN-

sTITUTEs UNFAIR COMPETITION IN THE FIRST INSTANCE FOB
THE FEDERAL TRADE CoMMISSION,

Under the Federal Trade Commission Act (Comp. St. pars.
8836a--8836k), declaring unfair methods of competition unlawful, and giving the commission thereby created authority, after
hearing, to make orders to compel the discontinuance of such
methods, the commission in the first instance, subject to the
judicial review thereby provided, ha'S the determination of the
practices which come within the scope of the act.
S.

MoNoPoLIEs KEY No. 17 (2).-SYSTEM oF 1\fEBCHANDIBING CALcuun:n TO MAINTAIN RESALE PRICES HELD TO so PREVENT
COMPETITION AS TO JUSTIFY ACTION BY THE FEDERAL TRADE
CoMMISSION.

A system of merchandising employed by a manufacturer of
food and other products, under which distributors of its products not maintaining the resale prices fixed by lt were subject
to be reported to it by special agents or other dealers, and to be
enrolled upon a• list of price cutters, to whom goods would not
be sold until their records were cleared by means of satisfactory assurances that they would not resell the goods, except
at suggested prices, and would refuse to sell to distributors
who dl.d not maintain such prices, held to so prevent competition as to authorize the Federal Trade Commission to order a
discontinuance of the practice of reporting the names of
dealers not observing resale prices and enrolling their names on
1
2:17 U. S. Ut. R~versea Beech-Nut Packing Co. t7, Federal Trade
Comml&slon, 26-i Fed. 881!, and affirms, with modltlcatlon, Commission'•
order In 1 F. T. C. 1116.
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lists ot undesirable purchasers, etc., employing salesmen or
agents to report dea:lers not observing such resale prices, etc.,
utilizing numbers and symbols marked on cases containing Its
products, with a view to a~certainlng the names ot dealers not
observing Its prices, or utlllzing any other equivalent cooperative means ot accompllshing the maintenance ot prices fixed
by ft.

(The syllabus is taken from 42 Sup. Ct. 150.)
On writ of certiorari to the United States Circuit
Court of Appeals for the Second Circuit.
Proceeding by the Beech-Nut Packin~ Company to set
aside an order of the Federal Trade Commission. The
order of the Commission was reversed by the Circuit
Court of Appeals (Beech-Nut Packing Co. v. Federal
Trade Com.missionl.-..264 Fed. 885), and the Commission
brings certiorari. tieversed and remanded.
Mr. Justice Holmes, Mr. Justice McKenna, Mr. Justice Brandeis, and Mr. Justice McReynolds dissent.
Mr. Solicitor General Beck, of 'Vashington, D. C., for
petitioner.
Mr. Charles W. Dunn, of New York City, for respondent.
Mr. Justice DAY delivered the opinion of the court.
This case is here upon a writ of certiorari to the
United States Circuit Court of Appeals for the Second
Circuit, which court set aside an order of the Federal
Trade Commission requiring the Beech-Nut Packing
Company, a corporation engaged in the manufacture
and sale of food and other products throughout the
United States, to cease and desist from carrymg out a
plan of resale of its products.1 (264 Fed. 885.)
The Commission condemned the plan as an unfair
method of competition within the meaning of section IS
of the Federal trade commission act. (38 Stat. 719.)
In the original complaint it was charged that in order
to accomplish the illegal purpose intended the Beech-Nut
Company required its purchasers to agree to maintain or
'"Now, therefore, it ls ordered, that respondent, the Beech-Nut Packlnll'
Company, 1t1 oftlcers, directors, agents, servants, and employees, cease
anG desist from Glrectl:r or Indirectly recommending, requlrlnll', or by anY
mean1 bringing about the reaale of Beech-Nut product• by dlatrlbutors,
whethl'r at wholesale or retail accordln~ to any ay&t!'m ot price• tlxed or
established b:r rl'spondent, and more particularly by any or all of the
followlne meana:
"1. Refuslnll' to aell to any 1uch distributors hl'cause of their failure to
adhere to an:r 1uch 1y11tem ot resale pr!CI's.
"2. Retuslnll' to aell to any auch dlatrlbutora because of their hnlnJ
reeold respondent'• IBid product• to other dlstrlbutora who have tailed to
adhere to an:r such 1ystem of resale priCI'B.
"8, Seclll1nc or 1eeklnll' to secure the cooperation of Its distributors In
mallltalnlnc or enforclnr an:r auch ayatem of resale prices.
" '· Carryine out or t"aulllnc other• to carrr out a resale price ma1Il·
ten&Dce policy by any other means.''
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resell such products at standard selling prices, and that
for the purpose of maintaining such standard resale
prices and for the pur{lose of inducing and compelling
Its customers to mamtam and keep such standard prices
the company refused to sell its products to customers
and dealers who would not agree to maintain such
specified standard resale prices, and who did not resell
such products at the specified standard selling prices
fixed and determined by the company. By stipulation
before trial the complaint was amended so as to charge:
That the Beech-Nut Company has adopted and enforced
a system of fixing and maintaining certain specified
standard prices at which its chewing gum and food products shall be resold by purchasers thereof, including jobbers, wholesalers, and retailers, with the purpose and
effect of securing the trade of such jobbers, wholesalers,
and retailers and of enlisting their active support and
cooperation in enlarging the sale of respondent's products, to the prejudice of its competitors who do not require and enforce the maintenance of resale prices for
their products i and with the purpose and effect of eliminating competition in prices among all jobbers, wholesalers, and retailers, respectively, engaged in handling
the {lroducts manufactured by the company, thereby deprivmg such distributors of their right to sell, and preventing them from selling its products at such prices as
they may deem to be, and as are, adequate and warranted
by their respective selling costs and efficiency, and with
various other effects; and that the company as a means
of making effective its system of resale prices and of inducing and compelling Its customers and the dealer customers of its customers to maintain such resale prices, has
for more than two years last past: Made it generally
known to jobbers, wholesalers, and retailers, respectively,
that it required and insisted that they should sell its
products at the resale prices so .fixed by it, and refused
to sell to jobbers, wholesalers, or retailers not maintaining such prices; that the company threatened to and did
refuse to sell to all jobbers, wholesalers, and retailers who
failed to maintain the resale prices so .fixed by it, or who
sold to other distributors who failed to maintain such
prices; induced or compelled the jobbers, wholesalers,
and retailers, by divers other means, not only to maintain
its resale prices so fixed, but also to discontinue selling
its products to other jobbers, wholesalers, and retailers
who did not maintain. such resale prices t that the company caused the diversion of retailers' orders away from
Jobbers and wholesalers who did not maintain such resale prices so fixed by it, or who had resuld its products
to other jobbers, wholesalers, or retailers who had failed
to maintain such resale prices, and caused such orders to
be given to other jobbers and wholesalers who had maintained such resale prices andjor had refused to supply
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other jobbers, wholesalers, and retailers failing to maintain such prices; that the company solicited and secured
the cooperation of wholesalers, jobbers, and retailers in
reporting price cutters, all in pursuance of its efforts to
ascertain the names of all distributors of its products
who had failed to maintain the resale prices fixed by it,
andjor who had resold to other jobbers, wholesalers, and
retailers failing to maintain such prices; that it entered
in card records kept by it the names of all dealers reported to it, either in this or other ways, as not maintaining its resale prices or as selling to other distributors
not maintaining such prices, and has taken various measures to prevent all such dealers from obtaining further
shipments of its products from any source until it has
received from them declarations, promises, assurances,
statements, or other similar expresswns, to the effect that
in the future such dealers intend to and will sell such
products at the resale prices fixed by the company and
will refrain from sellin(J' the same to other jobbers, wholesalers, and retailers fai7ing to maintain such prices; that
respondent employed various other means and methods for
the enforcement of its system of maintaining resale prices.
The case was heard before the Commission upon an
agreed statement of facts, from which, among other
things, it found:
The Beech-Nut Packing Company customarily markets its products principally through jobbers and wholesalers in the grocery, drug, candy, and tobacco lines who
in turn resell to retailers in these lines. Such whoiesale
and retail dealers are selected as desirable customers because they are known or believed to be of good credit
standing; willing to resell at the resale prices suggested
by the company and who do resell at such prices; are
willing to refuse to sell and who do refuse to sell to jobbers, wholesalers, and retailers who do not resell at the
resale prices suggested by the company, and who do not
sell to such jobbers, wholesalers, and retailers who in
other respects are good and satisfactory merchandisers.
Such jobbers, wholesalers, and retailers are designated
by the company as "selected" or "desirable" dealers.
In a few instances the company also sells " direct " to
certain large retailers who are selected as the jobbers,
wholesalers, and retailers. The total number of such
dealers handling the froducts of the company includes
the greater portion o the jobbers, wholesalers and retailers, respectively, in the grocery trades, and a lar~e
proportion of the jobbers, wholesalers, and retailers m
the drug, can_4y, and tobacco trades, respectively,
throughout the United States.
The company has adopted and maintained, and still
maintained at the time complaint was filed by the Commission, in the sale and distribution of its products, a.
policy known as the "Deech-Nut Policy," and requests
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the cooperation therein of all dealers selling the products
manufactured by it, dealing with each customer separately.
In order to secure such cooperation and to carry out
the Beech-Nut Policy the company:
Issues circulars, price lists, and letters to the trade
generally showing suggested uniform resale priceshboth
wholesale and retail, to be charged for Beec -Nut
products.
Requests and insists that the selected jobbers, wholesalers, and retailers sell only to such other jobbers, wholesalers, and retailers as have been and are willing to resell
and do resell at the prices so suggested by the company;
and requests and insists that such jobbers, wholesalers,
and retailers discontinue selling to other jobbers, wholesalers, and retailers who fail to resell at the prices so
suggested by the company.
Makes it known broadcast to such selected jobbers,
wholesalers, and retailers, whether sold "direct" or not,
that if they, or any of them, fail to sell at the resale
prices suggested by the company, it will absolutely refuse
to sell further supplies of its product to them, or any of
them, and will also absolutely refuse to sell to any jobbers, wholesalers, and retailers whatsoever who sell to
other jobbers, wholesalers, and retailers failing to resell
at the prices suggested by the company.
The company, in the carrying out of its policy, has
refused and does refuse to sell its products to practically
all such jobbers, wholesalers, and retailers as do not sell
at the pnces so suggested by it. It has refused and does
refuse to sell to practically all such jobbers, wholesalers
and retailers reselling to other jobbers, wholesalers and
retailers, who have failed to resell at the prices so suggested by it. It has refused and does refuse to sell to
practically all so-called mail-order houses engaged in interstate commerce on the ground that such mail-order
houses frequently sell at cut prices and has refused and
does refuse to sell to practically ali jobbers, wholesalers,
and retailers who sell its/roducts to such mail-order
houses. It has refused an does refuse to sell to practically all so-called price cutters. It has maintained and
does maintain a large force of so-called specialtY. salesmen or representatives who call upon the retail trade
and solicit orders therefrom to be filled through jobbers
and wholesalers, which orders are commonly known in
the trade as "Turnover orders"; its salesmen, under respondent's instructions, have refused and do refuse to
~ccept any such turnover orders to be filled through
Jobbers and wholesalers who themselves sell or have sold
at less than the suggested resale prices, or sell or have
sold to jobbers, wholesalers, and retailers who sell or have
sold at less than such suggested resale prices; and in
~ubch cases has requested such retailers to name other
Jo hers.
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The company has and does reinstate as distributors of
its products jobbers, wholesalers, and retailers previously
cut off or withdrawn from the list of selected jobbers,
wholesalers, and retailers for failure to resell at the
prices suggested by it, and for selling to distributors
who do not maintam such suggested resale prices, UJ>On
the basis of declarations, assurances, statements, promises,
and similar expressions, as the case may be, by such distributors, respectively, who satisfy the company that such
distributors will thereafter resell at the prices suggested
by it and will refuse to sell to distributors who do not
maintain such suggested resale prices.
The company has added and does add to its list of new
distributors, concerns reported by its representatives as
declaring that they intend to and will resell at the prices
suggested by it, and will refuse to sell to those who do
not maintain such suggested resale prices. It has utilized a system of key numbers or symbols stamped or
marked upon the cases containing the " Beech-Nut
Brand" products, thus enabling it, for any purpose
whatsoever, to ascertain the identity of the distributors
from whom such products were purchased· and that repeatedly, when instances of price-cutting have been reported to it by the selected wholesalers and retailers, or
ascertained in other ways, its salesmen and representatives have been instructed by it to investigate, and that
in pursuance of these instructions they have by means
of these key numbers or symbols traced the price cutters
from whom the ~oods have been obtained, and have thus
ascertained the Identity of such price cutters, and have
also thus traced and ascertained the identity of distributors from whom price cutters have purchased "Beech·
Nut Brand" products; and has thereafter refused to
supply all such dealers with its products, whether such
dealers were themselves cutting the suggested resale
prices or were selling to dealers cutting the suggested
resale prices.
The company has and does maintain card records con·
taining the names of thousands of jobbing, wholesale, and
retail distributors, including the selected distributors,
and in furtherance of its refusal to sell goods either to
distributors selling at less than the su~gested resale :prices,
or to distributors selling to other distributors sellmg at
less than the suggested resale prices, has listed upon those
cards~ bearing the names of such distributors, the words
"Undesirable-Price Cutters," "Do Not Sell," or "D.
N. S," the abbreviation for" Do Not Sell," or expressions
of a like character1 to indicate that the particular dis·
tributor was in the future not to be supplied with respond·
ent's goods on account of failure to maintain the sug·
gested resale prices, or on account of failure to discon·
tinue selling to dealers failing to maintain such sug·
gested resale prices. 'Vhen the company has received
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..declarations, assurances, statements, promises, or similar expressions, as the case may be, by distributors which
satisfy it that such distributors will resell at the prices
su~gested by it, and discontinue selling to distributors
fa1lmg to maintain the resale prices suggested by it, it
has issued instructions to " Clear the record," or directions of similar import, notation of which is made on the
cards, and it has thereafter J>ermitted shipments of its
products to be made to such distributors; and such distributors to whom shipments are thus allowed to go forward constitute the company's list of so-called "selected" iobbers, wholesalers, and retailers; and no distributor 1s thus listed on such card record as one to whom
goods are allowed to go forward who fails to maintain
the resale prices suggested by it or sells to distributors
failing to resell at such suggested price; and when a
jobber, wholesaler, or retailer is reported as failing to
maintain the suggested retail prices, and has been entered in the card records as one to whom shipments
should not go forward, respondent notifies those jobbers.z
wholesalers, and retailers who supply the distributor or
this fact, and also notifies its spec1alty salesmen, and
gives similar notices to such jobbers, wholesalers, andretailers nnd to its specialtl. salesmen when reinstatements
are made in its list of ' selected" jobbers, wholesalers,
and retailers.·
The Circuit Court of Appeals was of opinion that the
only difference between the price-fixing policy condemned as unlawful in :Miles :Medical Company v. Park
& Sons Company, 220 U. S. 373, and the price-fixing
plan embodied in the Beech-nut policy was that in the
former case there was an agreement in writing, while
in this case the success or fulure of the plan depended
upon a tacit understanding with purchasers and prospective purchasers. While it expressed its difficulty in
seein~ any difference between a written agreement and
a taCit understanding in their effect upon the restraint
of trade, it, ne\•ertheless, regarded the case as governed
by the decision of this court in United States v. Colgate
& Co., 250 U. S. 300, and, accordingly, held that the
Commission had exceeded its power in making the order
appealed from.
The Colgate case was prosecuted under the Sherman
Anti-Trust Act and came to this court under the criminal appeals act. 'Ve therein ~el~ that this court. must
accept the construction of the md1ctment as made m the
District Court; and that upon such construction the only
act charged amounted to the exercise of the right of the
trader, or manufacturer, engaged in private business, to
exercise his own discretion as to those with whom he
would deal, and to announce the circumstances under
which he would refuse to sell, and that thus interpreted
no act was charged in the indictment which amounted
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to a violation of the Sherman Act prohibiting mono~o
lies_, contracts, compinations, and conspiracies in restramt
of mterstate commerce.
In the subseql,!ent case of United States v. Schrader's
Son, Inc., 252 U. S. 85, this court had occasion to deal
with a case under the criminal appeals act, wherein there
was a charge that a manufacturer sold to manufacturers
in several States under an agreement to observe certain
resale prices fixed by the vendor-which we held to be
a violation of the Sherman Anti-Trust Act. In referring to the Colgate case we said: "The court below misapprehended the meaning and effect of the opinion and
judgment in that cause. 1Ve had no intention to overrule or modify the doctrine of Dr. Miles Medical Company 'V, Park & Sons Co. r220 U. S.], where the effort
was to destroy the deafers' independent discretion
through restrictive agreements. Under the interpretation adopted by the trial court and necessarily accepted
bl us, the indictment failed to charge that Colgate &
Company made agreements, either express or implied
which undertook to obligate vendees to observe specified
resale prices; and it was treated as alleging only recognition of the manufacturer's undoubted right to specify
resale prices and refuse to deal with anyone who failed
to maintain the same."
In the still later case of Frey & Son v. Cudahy Packing Company, 256 U. S. 208, 41 Sup. Ct. Rep. 451,
wherein this court again had occasion to consider the
subject, it was said of the previous decisions in United
States v. Colgate and United States v. Schrader's Son,
Inc. supra, "Apparently the former case was misapprehended. The latter opinion distinctly stated that the essential agreement, combination, or conspiracy might be
implied from a course of dealing or other circumstances."
By these decisions it is settled that in prosecutions
under the Sherman Act a trader is not guilty of violating
its terms who simply refuses to sell to others, and he may
withhold his goods from those who will not sell them
at the prices which he fixes for their resale. He may
not, consistently with the act, go beyond the exercise of
this right, and by contracts or combinations, express or
implied, unduly hinder or obstruct the free and natural
flow of commerce in the channels of interstate trade.
The Sherman Act is not involved here except in so far
as it shows a declaration of public policy to be consid·
ered in determining what are unfair methods of competition.z which the Federal Trade Commission is empowered to condemn and suppress. The case now before
us was begun under the Federal Trade Commission act
which was intended to supplement previous antitrust
le~islation. (See R~port No. 597, of the Senate Committee on Interstate Commerce, June 13, 1914, 63d Cong.,
2d sess,) That act declares unlawful "unfair methods
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of competition" and gives the Commission authority
after hearing to make orders to compel the discontinuance of such methods. What shall constitute unfair
methods of competition denounced by the act is left without specific definition. Congress deemed it better to leave
the subject without precise definition, and to have each
case determined upon its own facts, owing to the multifarious means l>Y which it is sought to effectuate such
schemes. The Commission, in the first instance, subject
to the judicial review provided, has the determination of
practices which come within the scope of the act. (See
Report No. 597, Senate Committee on Interstate Commerce, June 13, 1914, 63d Cong., 2d sess.)
Of the Federal Trade Commission act we said, in Federal Trade Commission v. Gratz, 253 U. S. 421, 427: "The
words 'unfair methods of competition' are not defined
by the statute and their exact meaning is in dispute. It
is for the courts, not the Commission, ultimately to determine as matter of law what they include. They are
clearly inapplicable to practices never heretofore regarded as opposed to good morals because characterized
by deception, bad faith, fraud, or oppression, or as against
public policy because of their dangerous tendency unduly
to hinder competition or create monopoly. The act was
certainly not intended to fetter free and fair competition
as commonly understood and practiced by honorable
opponents in trade."
If the " Beech- Nut system of merchandising" is
against public policy because of" its dangerous tendency
unduly to hinder competition or to create monopoly," It
was within the J;lOwer of the Commission to make an order forbidding Its continuation. 1Ve. have. already ~een
~o what extent the declarati_on of public pohcy, contamed
In the Sherman Act, perm1ts a trader to go. The facts
found show that the Beech-Nut system goes far beyond
the simple refusal to sell goods to _persons who wili not
sell at stated prices, which in the Colgate case was held
to be within the legal right of the producer.
The system here disclosed necessarily constitutes a.
scheme which restrains the natural flow of commerce and
the freedom of competition in the channels of interstate
trade which it has been the purfose of all the antitrust
acts to maintain. In its practica operation it necessarily
constrains the trader, if he would have the products of
the Beech-Nut Company, to maintain the prices "suggested" by it. If he fails to do so, he is subject to be
reported to the company either by special agents, numerous. and active in that behalf, or by dealers whose aid is
bnl~steu in maintaining the system and the prices fixed
"y_ It. Furthermore, he is enrolled upon a list known as
Undesirable-Price Cutters," to whom goods are not
to be sold, and who are only to be reinstated as one whose
record is "clear" and to whom sales may be made upon
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his giving satisfactory assurance that he will not resell
the goods of the company except at the prices suggested
by it, and will refuse to sell to distributors who do not
maintain such prices.
From this course of conduct a court may infer, indeed
can not escape the conclusion, that competition among
retail distributors is practically suppressed, for all who
would deal in the company's products are constrained
to sell at the suggested prices. Jobbers and wholesale
dealers who would supply the trade may not get the
goods of the company, If they sell to those who do not
observe the prices indicated or who are on the company's
list of undesirables, until they are restored to favor by
satisfactory assurances of future compliance with the
company's schedules of resale prices. Nor is the inference overcome by the conclusion stated in the Commission's findings that the merchandising conduct of the
company does not constitute a contract or contracts whereby resale prices are fixed, maintained, or enforced. The
specific facts found show suppression of the freedom
of competition by methods in which the company secures
the cooperation of its distributors and customers, which
nre quite ns effectual as agreements express or Implied
intended to accomplish the same purpose. By these
methods the companyt although selling its products at
prices satisfactory to It, is enabled to prevent competition in their subsequent disposition by preventing all
who do not sell at resale prices fixed by it from obtaining_ its goods.
Under the facts established we have no doubt of the
authority and power of the Commission to order a discontinuance of practices in trading such as are embodied
in the system of the Beech-Nut Company.
e are, however, of opinion that the order of the
Commission is too broad. The order should have required the company to cease and desist from carrying
into effect its so-called Beech-Nut policy by cooperative
methods in which the respondent and its distributors,
customers, and agents undertake to prevent others from
obtaining the company's products at less than the prices
designated by it--(1) by the practice of reporting the
names of dealers who do not observe such resale prices;
(2) by causing dealers to be enrolled upon lists of undesirable purchasers who are not to be suP.plied with
the products of the company unless and unhl they have
given satisfactory assurances of their purpose to maintain such designated prices in the future; (3) by employing salesmen or agents to assist in such plan by reporting dealers who do not observe such resale prices, and
giving orders of purchase only to such jobbers and wholesalers as sell at the suggested prices and refusing to give
such orders to dealers who sell at less than such prices,
or who sell to others who sell at less than such prices;
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( 4) by !Jtilizing numbers and .symbol~ marked upon .cases
contammg their products with a VIew to ascertaming
the names of dealers who sell the company's products at
less than the suggested prices, or who sell to others who
sell at less than such prices in order to prevent such
dealers from obtaining the products of the company; or
{5) by utilizing any other equivalent cooperative means
of accomplishing tlie maintenance of prices fixed by the
company.
The judgment of the Circuit Court of Appeals is reversed, and the cause remanded to that court with instr!l~tions to enter judgment in conformity with this
opm10n.
Reversed.
Mr. Justice HoLMEs, dissenting.
There are obvious limits of propriety to the persistent
expression of opinions that do not command the agreement of the court. But as this case presents a somewhat
new field-the determination of what is unfair competition within the meaning of the Federal Trade Commission Act-I venture a few words to explain my dissent.
I will not recur to fundamental questions. The ground
on which the respondent is held guilty: is that its conduct
has a dangerous tendency unduly to hinder competition
or to create monopoly. It is enough to say that this I
can not understand. So far as the Shennan Act is concerned I had supposed that its policy was aimed against
attempts to create a monopoly in the doers of the condemned act or to hinder competition with them. 0 f
course there can be nothing of that sort here. The respondent already has the monopoly of its own goods
with the full assent of the law and no one can compete
with it with regard to those goods, which are the only
~mes concerned. It seems obvious that the respondent
Is not creating a monopoly in them for anyone else,
!llthough I see nothin~ to hmder its doing so by conveyIng them all to one smgle vendee. The worst that can
be said, so far as I see, is that it hinders competition
among those who purchase from it. But it seems to me
that the very foundation of the policy of the law to keep
competition open is that the subject matter of the competition would be open to all but for the hindrance compl!lined of. I can not see what that policy has to do
~VIth a subject matter that comes from a sin~le hand that
Is admitted to be free to shut as closely as It will. And
to come back to the words of the statute, I can not see
how it is unfair competition to say to those to whom tho
respondent sells and to the world, you can have my goods
only on the terms that I propose, when the e:dstence of
any competition in dealing with them depends upon the
rd~spondent's will. I see no wrong in so doing, and if I
Id I should not think it a wrong within the possible
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scope of the word unfair. Many unfair devices have
been exposed in ~uits under the Sherman Act, but to
whom the respondent's conduct is unfair I do not
understand.
Mr. Justice McKENNA and Mr. Justice BRANDEIS concur in this opinion.
Mr. Justice McREYNOLDs, dissenting.
With regret, I dissent from the opinion and judgment
of the court.
This matter was submitted to the Commission upon
an agreed statement of facts, the twelfth clause of which
-the last but one-declares: " 12. That the merchandising conduct of respondent heretofore defined and as
herein involved does not constitute a contract or contracts
whereby resale prices are fixed, maintained, and enforced."
Of course, the Packinoo Company entered into this
stipulation relying upon the quoted clause; and I am not
at liberty either to d1sregard it or to minimize the plain
import of its words. It is not a mere conclusion of the
Commission but a definite and essential admission of
record upon which the company rested and without
which I must conclude a different case might have been
presented.
There is no question of monopoly. Acting alone, respondent certainly had the clear right freely to select its
customers-to refuse to deal when and as it saw fit-and
to announce that future sales would be limited to those
whose conduct met with its a_Qproval. United States v.
Colgate & Co., 250 U.S. 300; United States v. Schrader's
Son, Inc., 252 U. S. 85; Frey & Son v. Cudahy Packing
Co. (decided Aprill8, 1921), 256 U. S. 208, 41 Sup. Ct.
Rep. 451.
If the solemn stipulation did not expressly negative
the existence of contracts amongst the parties to maintain prices, I should think the detailed facts sufficient to
support a finding that there were such agreements. But
starting with that plain negation, I can find no adequate
ground for condemning the respondent.
The very order which the court below is now directed
to enter conflicts with the stipulation between the parties
by presupposing ''methods of cooperation between respondent and tho distributors of its products, especially
the cooperative methods by which the respondent ana
the distributors of its products undertake to prevent
others from obtaining such products nt less than the
prices fixed by respondent, (by) the cooperation of customers in reporting the names of dealers who do not ob·
serve such resale prices with the view to prevent their
obtaining the product of the Beech-Nut Company thereafter." How can there be methods of cooperation, cooperative methods, an undertaking to prevent others, or
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the cooperation of customers with a view to prevent
others, when the existence of the essential contracts is
definitely excluded~
Having the undoubted right to sell to whom it will,
why should respondent be enjoined from writing down
the names of dealers regarded as undesirable customers1
Nor does there appear to be any wrong in maintaining
special salesmen who turn over orders to selected wholesalers and who honestly investigate and report to their
principal the treatment accorded its products by dealers. Finally, as respondent may freely select customers,
how can injury result ft·om marks on packa_ges which enable it to trace their movements1 The pnvilege to sell
or not to sell at will surely involves the right by open and
honest means to ascertain what selected customers do
with goods voluntarily sold to them.
Under the circumstances disclosed constraint upon the
freedom of merchants can only result from withholding
trade relations or threatening so to do. These, when acting alone, respondent may assume or decline at pleasure,
there being neither monopoly nor attempt to monopolize.
And the exercise of this right docs not become an unfair
method of competition merely because some dealers can
not obtain goods which they desire and others may be
deterred from selling at reduced prices. If a manufacturer should limit his customers to consumers he
would thereby destroy competition amorig dealers, but
neither they nor the public could complain.

WHOLESALE GROCERS' ASSN. OF EL PASO,
TEX., ET AL. v. FEDERAL TRADE COMMISSION.1
II. LESINSKY CO. v. SAME.1

(Circuit Court of Appeals, Fifth Circuit. January 6,
1922.)

Nos. 3653, 3677.
1.

TRADE-MARKs AND TRADE

NAMES

KEY No. 80~, NEw, VoLUME

SA

AND

UNFAIR

CoMPETITION

KEY No. SEmEs.-ONE NOT
1

NAMED IN FEDERAL TEA DE COMMISSION B ORDER AGAINI!T
UNFAIR CoMPETITION NOT ENTITLED TO REVIEW THEREOF.

Since by the terms of Federal Trade Commission act, paragraph
5 (Comp. St. par. 8836e), only a party required by an order of the
commission to desist from UBing '\';bat ia found by the commiaaion
to be an unfair method of competition is given the right to obtain
a review of such order by the Circuit Court of Appeals, a wholesale grocers' IL"-'!Odation wllB not entitled to maintain a petition
to review an order a~ to unfair competition where not named therein.
1

Reviewing and affirming order of the Commission In 3 F, T. C. 1011.

111213°-23-YOL 4-8!)
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2. TRADE-MARKS AND TRADE NAMEs AND UNFAIR CoMPETITION
KEY No. SO!, NEw, VoLUME SA KEY No. SERIEs.-ORDER OF
FEDERAL TRADE· CoMMissioN RESTRAINING UNFAIR CoMPE·
TITION SusTAINED BY EviDENCE.
An order by the Federal Trade Commission restraining unfair
competition held supported by evidence showing concert of action
by those petitioning for a review of such order to prevent sales by
manufacturers and their agents to a. wholesale and retail grocery
company of food products and other groceries in wholesale quantities at the prices and on the terms accorded to other wholesalers
and that such concert of action WWl a result of an agreement to which
petitioners and others were parties and that by such means the
grocery company WWl hindered and prevented from buying Wl a
wholesaler in interstate commerce Wl it would have done without
such opposition.
3. TRADE-MARKS AND TRADE NAMES AND UNFAIR CoMPETITION
KEY No. SO!, NEw, VoLUME SA KEY No. SERIEs.-EvmENCE
OF EXPRESS AGREEMENT UNNECESSARY TO SUSTAIN ORDER
AGAINST UNFAIR CoMPETITION.
To sustain charges of unfair competition made to the Federal
Trade Commission, evidence of express agreements to obstruct or
prevent dealings is not necessary, since a conspiracy may be inferred
from things actually done by the alleged conspirators, where such
things are the natural consequences of an agreement to do them and
helped to accomplish a disclosed common purpose.
4. TRADE-MARKS AND TRADE NAMEs AND UNFAIR CoMPETITION
KEY No. 80!, NEw, VoLUME SA KEY No. SERIES.-CREDI·
BILITY OF TESTIMONY liELD FOR FEDERAL TRADE CoMMISSION,
On an application to the Federal Trade Commission for an order
restraining unfair competition among wholesalers, the credibility
of testimony is for the commission.

5. TRADE-MARKS AND TRADE NAMEs AND . UNFAIR CoMPETITION
KEY No. 68.-CoNSPIRACY BY WHoLESALERS To PREVENT
SALEs BY .MANUFACTURERS To CoMPETITOR IIELD UNFAIR
CoMPETITION.
That associated jobbers and wholesalers combined and cooperated
with others to keep manufacturers willing to do so from selling their
products direct to a wholesale company in competition with them
and by that means prevented such company from competing Wl a
wholesaler on the ground that such company also sold at retail, held
to constitute unfair methods of competition in commerce within
Federal Trade Commission act, paragraph 5 (Comp. St. SS36c), as
being against the public policy evidenced by the Sherman Act
(Comp. St. pars. 8820-8823, 8827-8830).

(The syllabus is taken from 277 Fed. 657.)
Petition to Revise Order of Federal Trade Commission,
sitting at Washington, D. C.
Separate petitions by the Wholesale Grocers' Association of El Paso, Tex., and others, and by the II. Lesinsky
Company, against the Federal Trade Commission to revise
an order. Petitions denied.

1
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A. H. Culwell, of El Paso, Tex., for petitioners Wholesale Grocers' Association of El Paso, Tex., and others.
Otis Beall Kent, of Washington, D. C., for petitioner
H. Lesinsky Co.
W. H. Fuller, chief counsel; Adrien F. Busick, acting
chief counsel; and Marvin Farrington, assistant chief
counsel, all of Washington, D. C., for respondent.
Before Walker, Bryan, and King, Circuit Judges.
WALKER, Circuit Judge:
By separate petitions filed in this court aO'ainst the
Federal Trade Commission by, res_pectively, tte Wholesale Grocers' Association of El Paso, Tex., an unincorporated voluntary association of wholesale grocery
firms and corporations doing business in El Paso; TruebaZozaya-Seg()'erman, Inc.; Bray & Co., Inc.; James A.
Dick Co.; A;erfcan Grocery ()o. (the four parties last
named being joined in one petition); the H. Lesinsky Co.;
W. H. Constable Co.; and Dan T. White and John H.
Grant, partners doing business under the name of
White-Grant Co., a review of an order made by the
Federal Trade Commission against the petitioners and
others is sought. The respective parties will be referred
to as the petitioners and the commission.
The order complained of was made in a proceeding
which was initiated by a written complaint made by
the commission against the petitioners and others, some
of the parties so proceeded against being wholesale
grocers or jobbers having their pnncipal offices and places
of business at El Paso, and others being brokers engaged
in the business at El Paso of sellin~ the products of
manufacturers of groceries and fooa products. That
complaint contained the following:

That the Standard Grocery Co. is a. corporation having its principal
place of business at El Paso, in the State of Texas, and also having a
place of business at Deming in the State of Ne\v Mexico; and is engaged
m the business of buying and selling in wholesale quantities, and in the
usual course of wholesale trade, groceries and food products such as
are bou~ht and sold generally by persons, firms, and corporations
enga~ed m the business $'enerally known as that of a wholesale grocer;
that m the course of itssa1d business the Standard Grocery Co. purchases
commodities dealt in by it in the various States and Territoriel5 of the
United States, and transports the same through other States and
Territories, to the city of El Paso, in the State of Texas, where such commodities are resold, and there is continuously and has been at all times
herein mentioned, a constant current of trade and commerce in commodities eo purchased by the said Standard Grocery Co., between and
among the various States and Territories of the United States, That
the said Standard Grocery Co, is in active competition with the respondents named in paragraph 3 hereof.

The parties referred to in the last sentence of the quoted
paragraph were the wholesale grocers proceeded against.
That complaint charged that said wholesale grocers
combined and conspired together and with the other
parties proceeded against, and with others-
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* * * to prevent the said Standard Grocery Co. from obtaining
commodities dealt in by it from manufacturers and manufacturers~
agents, and other usual sources from which a wholesale dealeringroceries
must obtain the commodities dealt in by him, and have by boycott
and threats of boycott, in many instances, induced manufacturers of
grocery products, and the agents of such manufacturers, to refuse to
sell theirproductsto the said Standard Grocery Co. and have threatened
to withdraw their patronage from an.Y: and all manufacturers and manufacturers' agents who sell to the sa1d Standard Grocery Co. upon the
same terms and conditions usually accorded to buyers and sellers of
such commodities in wholesale quantity in said district or who sell to
said Standard Grocery Co. at the prices regularly charged to dealers
in such commodities in said distnct who buy and sell in wholesale
quantities; * * *.
It charged that the brokers proceeded against, with
the purpose, intent, and effect of stifling a1;1d suppressing
competition in the sale of. grocery products at wholesale, combined and conspired together and with the other
parties proceeded against, and with others* * * to prevent the said Standard Grocery Co. from obtaining the

commodities dealt in by it from manufacturers and manufacturers'
agents, nnd other usual sources from which a wholesale dealer in
groceries must obtain the commodities dealt in by him, and to prevent
manufacturers and manufacturers' agents from selling to said Standard
Grocery Co. upon the same terms and conditions usually accorded to
buyers and sellers of such commodities in wholesale quantity in said
district, or from selling to said Standard Grocery Co. at the :prices regularly charged to dealers in such commodities in said diBtrict who
buy and sell in wholesale quantities; * * *.

That said brokers have permitted said jobbers-

* * *

to persuade induce, and compel them by boycott and
threats of boycott, to refuse to sell the products manufactured by their
rCRpective principals to the said Standard Grocery Co., and to refuse to
sell to said Standard Grocery Co. upon the same terms and conditions
usually accorded to buyers and sellers of such commodities in v•holeeale quantity in said district; or to sell to said Standard Grocery Co. at
the prices regularly charged to dealers in such commodities in said district who buy and sell in wholesale quantities.

That complaint further charged that each of the parties so proceeded against-

* * * has been for a. period of two years last past and is now wrongfully and unlawfully hampering and obstructing and attempting to
hamper and obstruct the said Standard Grocery Co. by inducing and
compelling, and attempting to induce and compel, manufacturers of
grocery products and their agents to refuse to sell to said Standard
Grocery Uo. in interstate commerce, upon the terms and conditions and
at the prices usually accorded to dealers in said district who buy and sell
in wholosale quantities, and have attempted to compel said Standard
Grocery Co. to pay for the commodities ,P,Urchased by it prices higher
than those charged to other <lealers in erud district who buy and sell in
wholesale quantities.
After that complaint was answered by the petitioners
and others, after much evidence had been taken, and after
a hearin~ ..thereon and argument of counsel, the commission, on .November 9, 1920, made in writing its findings
as to the facts and conclusion, such findings of fact including several which, taken together, were to the effect
in substance that specified acts and conduct of the petitioners and others were such as were charged in the complaint; and the following being the stated conclusion:
The acts, agreements, understandings, policies, and practices of the
respondent jobbers and the respondent brokers, and each and all of
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them, are unfair methods of competition in interstate commerce and
constitute a violation of the act of Congress approved September 26
1914, entitled'' An act to create a Federal Trade Commission, to defin~
ita powers and duties, and for other purposes."

·On the same day the commission made an order, of
which, except its caption and a recital as to the making of
such findings and conclusion, the following is a copy:
PARAGRAPH 1. It ia therefore now ordered that the respondents,
F. S. Ainsa. Co.; M. Ainaa & Sons,. Inc.; American ~rocery Co.,· Inc.;
Bray & Co., Inc.; the James A. DICk Co.; the H. LeBUlBkyCo. ;TruebaZozaya-Seggerman, Inc.; Western Grocery Co., Inc.; Dan T. White
and John H. GrantJ doing business nnder the name of White-Grant Co.;
J. W. Lorentzen, aoing business under the name of J. W. Lorentzen &
Co.; H. W. Taylor and H. C. Smith, doing business under the name of
Taylor & Smith; John IT. McMahon, doing business under the name of
John McMahon & Co.; W. T. Bush, W.II. Constable Co., Inc.; and
Sims, Robert & Co., Inc., legal successor to The George H. Griggs Co.,
and each of them and their officers and agents, forever cease and desist
from directly or indirectly:
(a) Combining and conspiring among themselves to induce, coerce,
and compel manufacturers or manufacturers' agents to refuse to sell to
the Standard Grocery Co., or to refuse to sell to said Standard GroceryCo. upon the terms and at the prices offered at and charged to competitors. of said company, or to refuse to sell to others engaged in similar
busmees;
(b) Carrying on between and among themselves, or with others,
communications having the purpose, tendency, or effect of inducing,
coercing, or compelling manufacturers and manufacturers' agents to
refuse to deal with or sell to the Standard Grocery Co. or others engaged
in similar business, upon terms agreed upon between such manufacturers or their agents and said company and others;
(c) Combining and conspiring among themselves or with others, or
using any scheme or device whatsoever to hinder, obstruct, and prevent the Standard Grocery Co., or others engaged in similar business,
from freely purchasing and obtaining in interstate commerce the commodities and products usually handled by it in the course of its business, or from freely competing in interstate commerce with the respondents, F. S, Ainsa Company, Inc., M. Ainsa & Sons, Inc., Bray
& Co., Inc., the James A. Dick Co., the H. Lesinsky Co., American
Grocery Co., Inc., Trueba-Zozaya-Seggerman, Inc., and Western
Grocery~ Co., Inc., or others engaged in similar business;
(d) Ilindering, obstructing, or preventing any manufacturer or
manufacturers' agent from selling and shipping in interstate commerce
to the Standard Grocery Co. or others engaged in similar business;
(e) Combining or conspiring together or with others, or using any
schemes or devices whatsoever to hinder, obstruct, or prevent manufacturers or their agents from dealing with the Standard Grocery Co.,
or others engaged in similar business, upon any terms agreed upon by
such manufacturers or their agents and said company and others;
(/) Combining or conspiring among themselves, or with others, to
compel or attempt to compel, the Standard Grocery Co., or others
engag;l in similar business, to purchase the products and commodities required for ita business from or through any competitor of said
company or others similarly engaged.
PA.R. 2. It is further ordered that the respondents, F. S. Ainsa Co.,
Inc.,_ M. Ainaa & Sonsblnc., American Grocery Co.!... Inc., Bray &
Co., lnc., the James A. ick Co., the II. Lesinsky Co., Trueba-ZozayaSeggerman, Inc., and Western Grocery Co., Inc., and their officers and
agents forever cease and desist from(a) Combining and conspiring among themselves or with others, to
boycott, or to threaten to boycott, or to thzeaten with loss of custom
or patronage, any manufacturer engaged in interstate commerce, or
the agent or representative of such manufacturer, for selling or agreeing
to sell to the Standard Grocery Co., or others engaged in similar business, at prices regularly charged competitors of said company or others
engaged in similar business.
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PAR, 3. It is further ordered that the respondents, Dan T. White
and John H. Grant, doing business under the name of White-Grant
Co.; J. W. Lorentzen, doing business under the name of J. W. Lorentzen
& Co.; H. W. Taylor and H. C. Smith, doing business under the name
of Taylor & Smith; John H. McMahon, doing business under the name
of John McMahon & Co.; W. T. Bush; Sims, Robert & Co., Inc., legal
successors to the George H. Griggs Co.; and W. H. Constable Co.,
Inc., and their officers and agents, forever cease and desist from(a) Combining and conspiring among themselves, or with the other
respondents herein, or with others, to hinder, obstruct, or J?revent the
Standard Grocery Co., or others engaged in similar busmess, from
freely purchasing and obtaining in interstate commerce the products
and commoditiesdealtin byitin the course ofits business, or to induce,
coerce, or compel manufacturers, producers, or dealers engaged in
interstate commerce to refuse to sell to said Standard Grocery Co., or
others engaged in similar business.

Five of the petitioners are wholesalers or jobbers
named in the first clause of pura!!l'a_l)h 1 of the above
order. Two of the petitioners are ,;rokers named in the
first clause of paragraph 2 of that order.
By the terms of section 5 of the Federal Trade Commission act (38 St. 717; U.S. Compiled Statutes 1918,
sec. 8836e), only a party required by an order of the
commission to cease and desist from using what is
found by the commission to be an unfair method of
competitiOn in interstate or forei&n commerce is given
the right to obtain a review of sucn order by this court.
The petitioner, the Wholesale Grocers' Association of
El Paso, Tex., as a separate entity, is not entitled to
maintain its petition, as it was not named in the above
set out order to cease and desist. That association, the
members of which were wholesale grocers or jobbers at
El Paso, came into existence in the fall of 1917 at the
request of the local representative of the United States
Food Administration, for the J>urpose of discussin~ and
complying with rules and regulatiOns promulgate<! during the war by the Food Administration and other Government agencies having to do with conservation, profiteering, and other matters dealt with by such agencies.
The meetings of the association were held informally
from time to time in the offices of different members,
and were attended more or less regularly by the members,
including those who are petitioners m this case. No
formal minutes or records of the proceedings of the
association were kept. The jobbers so coming together
did not confine their discussions to the subjects for dealing with which the association was formed. Among
subjects discussed by the jobbers when so brought together was that of manufacturers selling to grocers doing
both a wholesale and a retail business, these discussions
having special reference to the case of sales by manufacturers to the Standard Grocery Co. It was disclosed that
the associated jobbers, without dissent, condemned the
practice of some manufacturers in selling to that company
on the same terms and conditions as those accorded to
such jobbers. The Standard Grocery Co., which was or--
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ganized in 1916, owned and operated six retail grocery
stores in El Paso, in one of which it conducted for
several years a wholesale grocery business, having
storage and warehouse facilities therefor in the basements
of several of its storehouses. In the fall of 1917, it
opened a branch house at Deming, N. Mex., where it
engaged, until about January 1, 1919, exclusively in the
business of buying and selling in wholesale quantities
groceries and other food lroducts; its purchases and
sales, at both El Paso an Deming, including such as
were transactions in interstate commerce. It was in
active competition at El Paso and Deming with the
associated Jobbers, both it and such jobbers sellinO' to
retail grocers, restaurants, cafes, commissaries of in~ustrial and railway com:r,anies, Army post exchanges and
zone supply offices, ciVIlian branches of the United States
Government, Army hospitals, and other Federal and
State institutions. Following such discussions and adverse criticisms of the associated jobbers there were
numerous instances of it being brought to the attention
of manufacturers that sales by them direct to the Standard Grocery Co. were objected to by the associated jobbers
at El P,aso, a~d that the continuance of such sales would
cause those Jobbers to withhold patronage from such
manufacturers; the means whereby such manufacturers
were so advised including letters to them from brokers at
El Paso handling their :Qroducts plainly disclosing that
sales of those!roducts d.irect to the Standard Grocery
Co. constitute an obstacle to selling those products to
the associated jobbers at El Paso, numerous inquiries
made by such jobbers of traveling salesmen of manufacturers as to whether their principals sold direct to
the Standard Grocery Co., and other mcidents indicating
that such sales were condemned by the associated
jobbers and the brokers at El Paso.
We are of opinion that direct and circumstantial
evidence adduced furnished sup:Qort for the inferences
that there was concert of action by the petitioners and
others with the object of preventing sales by manufacturers and their aO'ents to the Standard Grocery Co.
of food products, and other groceries in wholesale quantities, at the prices and on the terms accorded to other
wholesalers or jobbers similarly situated, that that concert of action was a result and in pursuance of an agreement or understanding to which the petitioners and
others were parties; and that by the means indicated
sales by manUfacturers and their agents to the Standard
Grocery Co. were hindered or impeded, and that company
was prevented from buying as a wholesaler in interstate
commerce as it would have done with9ut SU:ch opposition
by the petitioners and others cooperatmg With tliem.
It is contended that the attacked order should be set
aside because (1) the evidence upon which the comm.is-
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sion acted did not support any of its fmdings as to the
petitioners combining, conspiring, and cooperating as set
forth, and because· (2) the conduct of the petitioners
stated in the findings did not amount to or mvolve an
unfair method of competition in commerce within the
meaning of the provision of section 5 of the Federal Trade
Commission act {38 Stat. 707).
Evidence of an express agreement to obstruct or prevent dealings with the Standard Grocery Co. as a legitimate wholesaler or jobber was not necessary to support
the charges made. A conspiracy may be inferred from
the things actually done by the alleged conspirators,
where those things are the natural consequences of an
agreement or understanding to do them, and help to
accomplish a disclosed common purpose. Eastern States
Lumber Association v. United States, 234 U. S. 600, 612.
What happened after it was disclosed that the associated
jobbers were in accord in condemning sales of their
products by manufacturers or their agents to a competitor
which was obnoxious because it was a retailer as well as a
wholesaler, indicated the existence of an a!!Teement or
understandin~ between the petitioners and others to take
concerted actwn to obstruct or prevent the continuance
of such sales. As above indicated, we are not of opimon
that the order of the commission is subject to be set aside
on the ground that no substantial evidence supporting its
findings of fact was adduced. Failure to recognize or
concede due probative effect to significant circumstances
disclosed is a fault in criticism by counsel of the evidence
adduced. Part of that criticism involves the assumption
that the commission was bound to believe testimony relied
,on to support the conclusion that conduct of one of the
petitioners did not have the meaning or effect indicated
by a written communication signed by its representative.
It was for the commission to pass on the credibility of
that testimony.
Whether the conduct of the petitioners, which is the
subject of the attacked order to cease and desist, comes
within the meaning of the provisions of the Federal Trade
Commission act declarin9 unlawful "unfair methods of
competition in commerce ' is a question of law presented
for decision by this court. Federal Trade Commission v.
Gratz, 253 U.S. 421. That conduct was concerted action
having for its object the putting of a ban, within the trade
range of the petitioners, upon manufacturers of food products or other groceries supplying their products at joobers'
prices and terms to a dealer doing or endeavoring to do
both a wholesale and a retail business; a result of the
success of such concerted action being to cut off such
wholesale and retail dealer from sources of supply available to dealers whose business is exclusively wholesale.
The facts of the instant case are quite similar to those
passed on in the case of Eastei'J} States Lumber Associa-
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tion v. United States, S'llpra. The just-cited case was an
action brought by the United States under the Sherman
~titn.~st Act. (26 Stat.. 209), having ~or i.ts object an
InJunctiOn. agarnst certam alleged combmatwns of retail
lumber dealers, which, it was averred, had entered into a
conspiracy to prevent wholesale dealers from selling
directly to consumers of lumber. It was held in that
case that the circulation of a so-called official report
among members of an association of retail lumber dealers,
calling attention to actions of listed wholesale lumber
dealers in selling direct to consumers, tended to prevent
members of the association from dealing with the listed
dealers referred to in the report, and to directly and
unreasonably restrain trade by preventing it with such
listed dealers, and was within the prohibition of the Sherman Act. The following are extracts from the opinion
rendered in that case:
True it ia that tl1ere is no agreement among the retailers to refrain
from dealing with listed wholesalers, nor is there any penalty annexed
for the failure so to do, but he is blind indeed who does not see the
purpose in the predetermined and periodical circulation of this report
to put the ban upon wholesale dealers whose names appear in the list
of unfair dealers trying by methods obnoxious to the retail dealers to
supply the trade which they regard as their own. * * *
.A retail dealer has the unquestioned right to stop dealing with a.
wholesaler for reasons sufficient to himself, and may do eo because he
thinks such dealer is acting unfairly in trying to undermine his trade.
"Uut,'! as was said by Mr. Justice Lurtol}~ e:gea.king for the court in
Grenada Lumber Co. v. Mississippi, 217 u. S. 433, 440, "when the
plaintiffs in error combine and agree that no one of them will trade
with any producer or wholesaler who shall sell to a consumer within the
trade range of any of them, quite another case is presented. An act
harmleBB when done by one may become a public wrong when done
by many acting in concert, for it then takes on the form of a conspiracy,
and may be prohibited or puni!<hed, if the result be hurtful to the
public or to the indi~dual against whom the concerted action is

directed.'~

The above-quoted decision is not rendered inapplicable
to the facts of the instant case by the circumstances
that the object of the concerted action to which the
petitioners were parties was to restrict sales by manufacturers of their products to dealers who are exclusively
wholesalers, instead of, as in the cited case, concerted
action by retailers to prevent wholesalers selling directly
to consumers, and that the methods adopted by the
petitioners were different from those disclosed in the
cited case. The just-mentioned differences between the
two cases are not material. In legal effect there is no
substantial difference between a conspiracy by retailers
to prevent wholesalers sdling directly to consumers and
a conspiracy by wholesalers to prevent manufacturers
sellin(J' directly to dealers whose business includes both
whol:SalinO' and retailing. It well may be inferred that
the lawmakers, in using in the Trade Commission act
the words "unfair methods of competition in commerce/'

'
L

I

I
r

604

DECISIONS OF THE COURTS.

intended to include concerted action to eliminate competition, in pursuance of what amounts to a conspiracy
m restraint of trade or commerce among the several
States, within the meaning of the Sherman Act. Federal Trade Commission v. Gratz, supra. What the associated jobbers severally did went beyond each of them
refraining altogether or to a less extent from buying from
manufacturers whose products were sold directly to the
Standard Grocery Co. They combined and cooperated with others to keep manufacturers willing to do
so from selling their products directly to the Standard
Grocery Co., and by that means to obstruct or prevent
that company from competing as a wholesaler in territory sou{J'ht to be appropriated b,r dealers not doing a
combined wholesale and retail busmess. The combinmg
of wholesaling and retailing is not a novelty and is not
unlawful. The success of the concerted action participated in by the petitioners meant the. monopolizing of
the wholesale grocery business in the El Paso territory
by dealers not engaged in retailing.
We are of opimon that the practices forbidden by the
attacked order were "unfair methods of competition in
commerce," within the meaning of the provisions of
section 5 of the Federal Trade Commission act, because,
in the circumstances disclosed, they were against the
public policy evidenced by the Sherman Act. Federal
Trade Commission v. Gratz, supra; National Harness
Mfrs. Association v. Federal Trade Commission, 268 Fed.
705.

It follows from the above stated conclusions that the
petitions should be denied; and it is so ordered.
Petitions denied.
•
CHAMBER OF COMMERCE OF MINNEAPOLIS ET
AL. v. FEDERAL TRADE COMMISSION OF THE
UNITED STATES ET AL.
(Circuit Court of Appeals, Eighth Circuit. March 27,
1922.)"

No. 222.
1.

CouRTS KEY No. 404-TRADE-MARKS AND TRADE NAMES AND
UNFAIR CoMP!i:TITION KEY No. 80!, NEw, VoL, SA KEY-No.
SERIES-CIRCUIT CouRT OF APPEALs IIAs NO JuRISDICTION TO
IssuE CERTIORARI TO REVIt:w PRELIMINARY ORDERS oF TRADE
COMMISSION.

A petition for writ of certiorari to review preliminary orders of
the Trade Commission denying motions to dismiss the proceedings
before the hearing seeks certiorari as an original writ which the
Circuit Court of Appeals has no jurisdiction to issue in a. case where

CHAMBER OF COMMERCE V, FEDERAL TRADE COMMISSION,
it is not in aid of appellate jurisdiction acquired or for the protection
of appellate jurisdiction not yet acquired, but which otherwise
might be defeated, and is not specifically authorized by the Federal
Trade Commission Act.
2. TRADE-MA-RKS AND TRADE NAMES AND UNFAIR CoMPETITION KEY
No. 80!, NEw, VoL. SA KEY-No. SERIEs-JuRisDICTION OF
CIRcUIT CouRT oF APPEALS OVER TRADE CoMMISSION Is LIMITED TO PROCEEDINGS SPECIFIED.
The jurisdiction of Circuit Court of Appeals under the Trade
Commission Act (Comp. St., pars. S836a-S836k) is limited to
the enforcement or vacation of the final orders of the commiiBion
as stated in section 5 of the act, in view of other clauses in that
section, and of section 9 giving the District Court authority to enforce
obedience to subprenas and to issue mandamus on the application
of the Attorney General at the request of the commission.
3. TRADE-MARKS AND TRADE NAMES AND UNFAIR COMPETITION KEY
No. so;, NEw, VoL. SA KEY-No. SERIES-DISTRICT COURT,
CAN NOT REVIEW PRELIMINARY ORDERS OF TRADE CoMMisSION.
Though the language of Trade Commission Act, paragraph 9
(Comp. St., par. 8836i}, giving the District Court jurisdiction
to issue mandamus to compel compliance with the provisions of
the act or any orJer of the commission made in pursuance thereof,
is very broad, it was intended to refer only to orders of the nature
involved in' section 6, paragraph B (sec. S836f), empowering the
commission to require specified reports and answers under oath or
otherwise, and does not give the District Comt jurisdiction over
orders of the commission denying motions to dismiBB proceedings
before the hearing.
4. TRADE-MARKS AND TRADE NAMES AND UNFAIR COMPETITION KEY
No. so;, NEW, VoL. SA KEY-No. SERIES-HEARING BEFORE
TRADE CoMMissiON DoEs NoT DENY DuE PRocEss OF LAw,
THERE BEING A REVIEW BEFORE CIRcUIT CouRT oF APPEALs.
Since a hearing is given before the Trade CommiBBion before an
order is entered, and ultimate review by the Circuit Court of Appeals
is provided, and the commission exercises administrative powers
and imposes no penalty, nor has power to make more than a finding
of facts, which requires confirmation by the Circuit Court of Appeals
before any burden is cast on the parties, there is no denial of due
process of law.
5. TRADE-MARKS AND TRADE NAMES AND UNFAIR COMPETITION KEY
No. so;, NEw, VoL. SA KEY-No. SERIES-REVIEW OF FINDING
BY ADMINISTRATIVE BODY IS CONFINED TO ExiSTENCE OJ!'
SuBsTANTIAL EVIDENCE TO SuPPORT.
The review of findings by an administrative body, such as the
Federal Trade CommiBBion, which has been given authority by
CongreBB to find facts and make orders, is limited to determination
whether such findings and orders are supported by substantial
legal evidence, in which cn.se they are conclusive, and it can not be
presumed the commiBBion will proceed erroneously and in exceBB
of its powers, and thereby impose upon a party unnecessarily the
expense incident to a hearing.
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(The syllabus is taken from 280 Fed. 45.)
Petition to review order of the Federal Trade Commission of the United States of America.
Original petition for writ of certiorari by the Chamber
of Commerce of Minneapolis and others against the
Federal Trade Commission of the United States and
others. Petition dismissed for want of jurisdiction.
David F. Simpson, of Minneapolis, Minn. (William A.
Lancaster, John Junell, James E. Dorsey, Harold G.
Simpson, and Leavitt R. Barker, all of :Minneapolis,
Minn., on the brief), for petitioners.
Adrien F. Busick and M. Markham Flannery, both of
Washington, D. C. (W. H. Fuller, of Washington, D. C.,
on the brief), for respondents.
Before Sanborn and Lewis, Circuit Judges, and Van
Valkenburgh 1 District Judge.
District Judge:
This is a suit filed originally in this court. The pleading is entitled "Petition for writ of certiorari to the
Federal Trade Commission, and for order setting aside
order of Federal Trade Commission denying motions."
On or about December 7, 1920, the commission filed
a complaint against the Minneapolis Chamber of Commerce, its officers and board of directors, the Manager
Publishing Company, John H. Adams and John F.
Flemming, who are the petitioners herein, alleging that
the commission had reason to believe, from a preliminary
investigation made by it, that these petitiOners were
using unfair methods of competition in interstate commerce in violation of the provisions of the act creating
the Federal Trade Commission and definin~ its powers
and duties. In due time petitioners maae and submitted a number of motions which, upon hearinO' before
the commission, were denied by interlocutory order duly
made and entered.
The preliminary motions referred to contained numerous specifications, which, upon analysis, raise the following matters of substance:
·
1. The commission is without jurisdiction both of
parties and of subject matter.
2. The complaint states no cause of action.
3. The commission is biased and prejudiced against the
petitioners.
4. The complaint is indefinite and uncertain in certain
paragraphs.
5. The Federal Trade Commission Act is unconstitutional.
Accordingly, petitioners prayed that no issue of fact
be joined or evidence received as to the allegations conVAN VALKENBURGII,
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tained in certain paragraphs of the complaint and that
the entire proceeding be dismissed. As an incident to
this review they seek the issuance of a writ of certiorari
requiring respondents to certify- to this court, for review
and determination, the prelimmary order of which they
complain.
~n our judgment certiorari, as such, will not lie, because
this court has no power to issue the writ as original
process, and because, further, we have not here presented
a case where the writ is desired, as in the nature of an
~uxiliary process in aid of jurisdiction acquired; nor is
It necessary for the protectwn of appellate jurisdiction
before such jurisdiction is actually obtained, which otherwise might be defeated, nor to make the jurisdiction
effectual, nor because of the absence of any other remedy.
The writ, as asked, partakes largely of the nature of a
writ of prohibition, but such is not justified by the circumstances in this case under any power conferred by
statute upon Circuit Courts of Appeals.
What is really sought by petit10ners is that this court
should halt inquiry at the tlireshold, exercising, in effect,
the powers of a court of original jurisdiction, m which a
cause is pending, to rule in limine upon the propriety of
the action and whether it should. proceed further. The
procedure invoked is similar, in effect, to that prevailing
m a court of original jurisdiction which has control of the
successive steps of pleading, practice, trial, and final
judgment or decree. But it must be remembered that
this court has no original jurisdiction of this nature. Its
functions, under the act before us, are confined to a
review of certain acts of the Federal Trade Commission,
which are specifically defined by the Congress. This act
creates powers not otherwise conferred upon Circuit
Courts of Appeals, and such courts are limited strictly to
the powers thus specified. It was not intended that the
Circuit Courts of Appeals should be drawn into original
conduct of these mvestiO'ations. If this court is to
exercise plenary power and control in determining at the
outset what party: shall be dealt with, what investigation
shall be made, and what recommendation submitted, then
it has, in effect, been constituted an original trial tribunal
of controversies of this nature. This was in nowise contemplated, nor would it comfort with the legitimate
practical functions of a court o this nature.
The act itself clearly specifies when the 'jurisdiction of
the Circuit Courts of Appeals may attach and to what
extent that jurisdiction may be exercised. The power of
the court is limited to the enforcement of the final orders
o.f the commission to cease and desist, upon the application of the commission, and to review of such orders at the
request of the party against whom such orders are made,
and in such cases it has power to enforce, affirm, modify,
or set aside as it may deem proper. Immediately after
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these powers and duties are set forth in section 5 of the
act this clause occurs:
The jurisdiction of the Circuit Court of Appeals of the United States
to enforce, set aside, or modify orders of the commiBBion shall be

exclusive.

Manifestly this refers to the specific powers just previously recited, and this is made still more apparent by the
clause which next follows, wherein it is said:
Such proceedings in the Circuit Court of Appeals shall be given
precedence over other cases pending therein, and shall be in every
way expedited.

This provision is made still more obvious by subsequent
provisions of the act, because in them it clearly appears
that not all orders of the commission are within the
exclusive jurisdiction of the Circuit Courts of Appeals.
In section 9 the District Court is given authority to eiiforce
obedience to subprenas, and it Is further provided that:
Upon the application of the Attorney General of the United States1
at the request of the commission, the District Courts of the Unitea
States shall have jurisdiction to issue writs of mandamus commanding
any person or corporation to comply with the provisions of this act or
any order of the commission made in pursuance thereof.

The final language of this clause is very broad, but we
are convinced that it is intended to refer only to orders
of the nature of such as are involved in J?aragraph B of
section 6, which empowers the commissiOn to require,
by general and specific orders, certain corporations to
file SJlecified reports and answers under oath or otherwise.
we ao not think this lan~uage was intended to give
the District Court jurisdictiOn over orders such as that
now before us. It Is our judgment that neither the District Court nor this court has power under the act to
interfere with the investi~~tion and inquiry of the commission, involving the taJring of testimony and the finding of facts essential to the making of such an order
as shall ultimately be passed upon by the Circuit Court
of Appeals for enforcement, affirmance, modification, or
setting aside.
A hearing is granted before the commission and ultimate review by the Circuit Court of Appeals is provided·
therefore, there is no denial of due J?rocess. The Federal
Trade Commission exercises· admimstrative, not judicial,
powers. The act provides no penalties, nor has the
commission power to make more than a finding of facts
which requires confirmation by this court before any
burden is cast upon the parties subjected to inquiry.
Full provision for review Is made, confined, of course,
to the limited right of courts to review administrative
or legislative acts. In cases arising under this law injunctiOns to halt the taking of testimony have been
uniformly denied. The powers conferred upon this
commissiOn are similar to those conferred upon the Interstate Commerce Commission, with the exception that
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the JlOWers of the latter are more pronounced anrl potential.
In all cases where Congress has lodged in administrative
officers or boards power to find facts and make orders
such findings and orders are conclusive when supported
by substantial legal evidence. The courts will not
consider with nicety the weight of such evidence. Illustrations of this principle are to he found in many cases
arising under the Land Department, the Post Office
Department, and before the Interstate Commerce Commission. To halt this investigation before testimony
is taken would be an invasion of the powers of the legislative and executive branches of the Government.
The real gist of the complaint here is that it is claimed,
and with plausibility, that the chief petitioner is not
subject to the jurisdiction of the Federal Trade Commission; that tlie commission is proceeding erroneously
and in excess of its powers; that the taking of the testimony- before a final order can be made will be very expensive; and that a grievous burden is being inflicted
upon petitioners, for which an ultimate setting aside of
any order that may be made will not adequately compensate them. This IS true in some degree of any order of
the commission which may finally be set aside. The law
does not contemplate that commissions of this nature
will act arbitrarily nor without probable cause. It is,
of course, conceivable that they may do so, but such a
possibility can not justify this court in exceedin~ its
statutory powers and authority. To do so woula. be
to deny to the administrative and legislative branches
of the Government the powers and authority which have
been conferred upon them, and which have been uniformly
upheld by the courts. It may be desirable that the law
sliould provide for a Jlreliminary review of questions of
jurisdiction either by the Circuit Courts of Appeals or by
the District Courts, but in the absence of sucli provision
we can not assume that power.
The conclusion we have reached renders it both inappropriate and unnecessary to consider the other questions
raised by fetitioners. The petition must be dismissed
for want o jurisdiction in this court to entertain it, and
it is accordi.Iigly so ordered.
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FEDERAL TRADE COMMISSION v. WINSTED
HOSIERY C0. 1
(Supreme Court of the United States. April 24, 1922.)
No. 333.
1. TRADE-1fARKS AND TRADE NAMES A::D UNFAIR CoMPETITION
KEY No. so~. NEW, VoL. SA KEY No. SERIES-FALSE LABELS
CoNSTITUTE UNFAIR CoMPETITION AGAINST TaosE UsiNG
TRUE LABELS.
Where labels used by a manwacturer of underwear, designating
the goods, which were made of wool mixed with cotton or silk, as
"natural merino," "gray wool," "natural wool," "natural worsted,"
or "Australian wool," were false and misleading, and the Trade
Commission found on sufficient evidence that dealers and consumers were deceived thereby, the use of such bbels amounted
to unfair competition against other manufacturers who correctly
labeled theil ~oods when they were not made of all wool, and use
of such labels c. 'l be prevented by the Commission under act September 26, 1914, pa."'tgraph 5 (Comp. St. par. SS36c).
2. TRADE-1fARKS AND '.LnADE NAMEs AND UNFAIR CoMPETITION
KEY No. S02, NEw, VoL. SA KEY No. SERIEs-FAcT THAT
MISDESCRIPTION IS SO COMMON DEALERS DO NOT ACCEPT
LABELS IS NO DEFENSE.
The fact that misrepresentation and misdescription has become
so common in the knit underwear trade that most dealers no longer
accept labels at their face value docs not prevent the uso of falae
labels being an unfair method of competition against manufacturers
who use true labels.
3. WoRDs AND PanASEs-"AusTnALIAN WooL."
"Australian wool" means a distinct commodity, a fine gradP of
wool grown in Australia.
4. WoRDS AND PHRASEs-"MERINO WooL."
"Merino," as applied to wool, means primarily and popularly a
fine long-staple wool, which commands the highest price.

li. WoRDS .AND PHRASEs-"WooL."
The word "wool," when used as an adjective, means made of
wool.

6. WoRDS .AND PHRASEs-"WoRSTED."
"Worsted" means primarily and popularly a yarn or fabric made
wholly of wool.

(The syllabus is taken from 42 Sup. Ct. 384.}
On writ of certiorari to the United States Circuit
Court of Appeals for the Second Circuit.
Complaint by the Federal Trade Commission against
Winsted Hosiery Company. An order by the Comt 2:;8 U. S. - . Reverses WlnRted Hosiery Co. v. Federal Trade Com·
mission, 272 Fed. 957, and affirms Comml8slon's orders 1n 2 F. T. C.
202, and 8 F, T. C. 189.

FE!>ERAL TRADE COMMISSION V. WINSTED HOSIERY CO.

mission, directing the company to cease from using
certain labels or brands, was set aside by the Circuit
Court of Appeals (272 Fed. 957), and the Federal Trade
Commission brings certiorari. Judgment of the Circuit
Court of Appeals reversed.
Mr. Justice McReynolds dissents.
Messrs. Solicitor General James M. Beck and Adrien
F. Busick, both of Washington, D. C., for petitioner.
Messrs. Melville J. France and Henry P. Molloy, both
of New York City, for respondent.
Mr. Justice BRANDEIS delivered the opinion of the
court.
The Winsted Hosiery Company has for many years
manufactured underwear which it sells to retailers
throughout the United States. It brands or labels the
cartons in which the underwear is sold as "Natural
Merino," "Gray Wool," "Natural Wool," "Natural
Worsted," or "Australian Wool." None of thls underwear
is all wool. Much of it contains only a small percentage of
wool; some as little as 10 per cent. The Federal Trade
Commission instituted a complaint under section 5 of the
act of September 26, 1914, c. 311, 38 Stat. 717, 719, and
called upon the company to show cause why use of these
brands and labels aileged to be false and deceptive
should not be discontinued. Mter appropriate proceedings an order was issued which, as later modified, directed the company to "cease and desist from employing
or using as labels or brands on underwear or otlier knit
goods not composed wholl.y of wool, or on the wrappers,
boxes, or other containers m which they are delivered to
customers, the words 'Merino,' 'Wool,' or 'Worsted,'
alone or in combination with any other word or words,
unless accompanied by a word or words designating the
substance, fiber, or material other than wool of which the
garments a.re composed in part (e. g., 'Merino, Wool, and
Cotton'; 'Wool and Cotton'i· 'Worsted, Wool, and Cotton'; 'Wool, Cotton, and Si k') or by a word or words
otherwise clearly indicating that such underwear or other
goods is not made wholly of wool (e. g., part wool)."
A petition for review of this order was filed by the
company in the United States Circuit Court of Appeals
for the Second Circuit. The prayer that the order be set
aside was granted; and a decree to that effect was entered.3 That court said: "Conscientious manufacturers
• The original order of the Commission was based on finding~ which rested upon an
agreed statement of facts The petitiOn for review urged, among other things, that the
agreed statement did not Support the llndin~s. Thereupon the Commission moved in the
Court or Appeals that the case be remana~d to thll Commission for additional evidence
as provided 1n the fourth paragraph or.section 6 or the act. Under leave .so granted the
evidence was taken- and n:wdilled llndangs of fact were made. The modilled order was
based on these ond!ng~. It Is this modilled order which was set aside by the CmJrt of
Appea.ls; and we )lave no occasion to consider the original order or the proceedings which
led up to it.
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may prefer not to use a label which is capable of misleading and it may be that it will be desirable to prevent the
use of the particular labels, but it is in our opinion not
within the province of the Federal Trade Commission to
do so," 272 Fed. 957, 961. The case is here on writ of
certiorari. 256 U. S. 688.
The order of the Commission rests upon findings of
fact, and these uyon evidence which fills three hundred
and fifty pages o the :printed record. Section 5 of the
act makes tlie CommissiOn's findings conclusive as to the
facts, if su:pported by evidence.
The findmgs here mvolved are clear, specific, and comr,rehensive: The word "Merino" as applied to wool
'means primarily and popularly" a fine, long-staple wool
which commands the highest price. The words "Australian Wool" means a distinct commodity-a fine grade
of wool grown in Australia. The word "wool" when
used as an adjective means made of wool. The word
"worsted" means primarily and popularly a yarn or
fabric made wholly of wool. A substantial part of the
consuming public, and also some buyers for retailers and
sales people, understand the words "Merino," "Nat ural
Merino," "Gr_ll,y Merino,"" Natural Wool," "Gray Wool,"
"Australian Wool," and "Natural Worsted," as applied
to underwear, to mean that the underwear is all wool.
By means of the labels and brands of the Winsted Company bearing such words part of the public is misled into
selling or into buying as all-wool underwear which in fact
is in large part cotton. And these brands and labels tend
to aid and encourage the representations of unscrupulous
retailers and their salesmen who knowingly sell to their
customers as all-wool underwear which 1s largely composed of cotton. Knit underwear made wholly of wool
has for many years been widely manufactured and sold
in this country and constitutes a substantial part of all
knit underwear dealt in. It is sold under vanous labels
or brands, including "Wool," "All Wool," "Natural
Wool," and "Pure Wool," and also under other labels
which do not contain any_ words descriptive of the composition of the article. Knit underwear made of cotton
and wool is also used in this country by some manufacturers who market it without any label or marking
describing the material or fibers of which it is composed,
and by some who market it under labels bearing the
words "Cotton and ·wool" or "Part Wool." The
Winsted Company's product, labeled and branded as
above stated, is bein~ sold in competition with such
all-wool underwear ana such cotton and wool underwear.
That these findings of fact are supported by evidence
can not be doubted. Dut it is contended that the method
of competition complained of is not unfair within the
meaning of the act, because labels such as the Winsted
Company employs, and particularly those bearing the
word "Merino," have long been established in the trade
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and are generally understood by it as indicating goods
partly of cotton; that the trade IS not deceived by them·
that there was no unfair competition for which anothe;
manufacturer of underwear could maintain a suit against
the Winsted Company; and that even if consumers are
misled because they do not understand the trade signification of the label or because some retailers deliberately
deceive them as to its meaning, the result is in no way
legally connected with unfair competition.
This argument appears to have prevailed with the
Court of Appeals; but it is unsound. The labels in
question are literally false, and, except those which bear
the word "Merino," are palpably so. All are, as the Commission found, calculated to deceive and do in fact deceive a substantial portion of the purchasing public.
That deception is due primarily to the words of the
labels, and not to deliberate deception _])y ~he retailers
from whom the consumer purchases. While it is true
~h!Lt a secondary meaning of the word "~ferino" is shown,
It Is not a meanin~ so thoroughly established that the description which tne label carries has ceased to deceive
the public; for even buyers for retailers and sales people
are found to have been misled. The facts show that it is
to the interest of the public that a proceeding to stop the
practice be brought. And they show also that the practice
constitutes an unfair method of competition as against
manufacturers of all-wool knit underwear and as against
those manufacturers of mixed wool and cotton underwear
\\Tho brand their product truthfully. For when misbranded goods attract customers by means of the fraud
which they perpetrate, trade is diverted from the producer of truthfully marked goods. That these honest
manufacturers might protect their trade by also resorting
to deceptive labels is no defense. to this proceeding brought
against the Winsted Company in the public interest.
The fact that misrepresentation and misdescription
have become so common in the knit underwear trade that
most dealers no longer acce})t labels at their face value
does not prevent tlieir use being an unfair method of
competition. A method inherently unfair does not cease
to be so because those competed against have become
aware of the wrongful practice. Nor does it cease to be
unfair because the Ialsity: of the manufacturer's representation has become so well known to the trade that dealers
as distinguished from consumers are no longer deceived.
The honest manufacturer's business may suffer, not
merely throuO"h a competitor's deceiving his direct customer, the r~tailer, but also through the competitor's
Putting into the hnnds of the retailer an unlawful instrument, which enables the retailer to increase his own sales
of the dishonest goods, thereby lessening the market for
the honest product. That a person is a WTongdoer who
fo furnishes another with the means of consummating a
raud has long been a part of the law of unfair competi-
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tion.1 And trade-marks which deceive the public are denied protection although members of the trade are not
mislead thereby. 4 As a substantial part of the public
was still mislead by the use of the labels which the Winsted Com:rany employed, the public had an interest in
stoppin~ the practice as wrongful; and since the business of Its trade rivals who mar'ked their goods truthfully
was necessarily affected by that practice, the Commission
was justified m its conclusion tnat the practice constituted an unfair method of competition; and it was authorized to order that the practice be discontinued.
Reversed.
.Mr. Justice McREYNOLDS dissents.

ROYAL BAKING POWDER CO. v. FEDERAL
TRADE COMMISSION. 1
(Circuit Court of Appeals, Second Circuit. May 1, 1922.)
No. 263.
1.

TRADE-MARKS AND TRADE NAMES AND UNFAIR COMPETITION KEY
No.

80!,

NEw, VoL,

8A.

KEY-No. S·ERIES-FEDERAL TRADE

COMMISSION'S FINDING, SUPPORTED BY EVIDENCE, CONCLU·
SIVE.

Under Federal Trade Commission act (Comp. St. par. 8836a883Gk) findings of the Trade Commission, supported by testl·
mony, are conclusive.
2.

T.BADE-1\IARKS AND TRADE NAMES AND UNFAIR CoMPETITION KEY
No.

80!,

NEw, VoL.

8A

KEY-No. SERIEs-FEDERAL TRADE

COMMISSION'S FINDING OF UNFAIR COMPETITION IN MISLEAD·
lNG PUBLIC INTO THINKING PRESENT PRODUCT SAME AS
PRODUCT FORMERLY SoLD liELO SUPPORTED BY EVIDENCE.

Where, due to the increased cost of cream crt tartar, uefendant discontinued manufacturing its widely advertised brand
of cream of tartar baking powder, which had been on the
market for GO years, and began to manufacture a phosphate
baking powder and· advertised It for sale at about one-halt the
former price under practically the same trade name and put up
in similar containers, the Traue Commission's findings that this
method was misleading to the public and unfair to other
manufacturers selllng cream of tartar bakin~: powder was
justified by the evidence.

8.

TBADE-!IIARKS AND TRADE NAMES AND UNFAIR COMPETITION KEY
No. 80!, NEw, VoL. SA KEY-No. SERIES-MISLEADING PuBLIO
BY FALSE LABELING AND ADVERTISEMENTS llELD UNFAIR
liETHOD OF COMPETITION

Wbere a manufacturer, by employing false and misleading
labeling and advertising, induced the public to belleve that a
• VonMummu. Frash, .'i6 Fed. 830; CocaColaCo.u.Gav-OiaCo. 200Fed. 720, 722; New
England Awl & Needle Co.u. Marlborough Awl & Needle Co., 108 Mass. 1541 15.5.
• Mauhattan Medicine Co. u. Wood, l()!j U. s. 218; Worden v. Callfornia Fig Syrup Co.,

187 U. 8. 616, fi3R.
~Reviewing

and affirming Commlsslon'll order in 4 F. T. C. 1.
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Phosphate baking powder which It was manufacturing was the
same as a more expensive cream of tartar baking powder which
it had formerly manufactured, this misrepresentation was an
''unfair method of competition," which can be prevented by the
Trade Commission, under act September 26, 1914, paragraph 5
( Comp. St., par. 8836e).

(The syllabus is taken from 281 Feu. 744.)
Petition to Review Order of the Federal Trade Commission.
. Petition by the Royal Baking Powder Company to
revise an order of the Federal Trade Commission. Order
affirmed.
:Moore, Hall, Swan & Cunningham, of New York City
('Villi am A. Moore and John H. Jackson, both of New
York City, of counsel), for petitioner.
"\V. H. Fuller, Chief Counsel Federal Trade Commission, and James T. Clark, both of 'V ashington, D. C.,
for respondent.
Before Rogers, Hough, and Manton, Circuit Judges.

RooERs, Circuit Judge:
The Congress has passed what is lmown as the Federal
Trade Commission Act. This act was approved on September 26, 1914. 38 U.S. St. at L., c. 311, p. 717.
The act authorized the creation of the Federal Trade
Commission, to be composed of fi\"e commissioners, to
Le appointed by the President with the advice and consent of the Senate. It declares that unfair methods of
competition in commerce are unlawful. The Commission is empowered a-nd directed to prevent persons, partnerships, or corporations7 except banks and common carriers, from usmg unfa1r methods of competition in
commerce.
The constitutionality of this act was challenged in
Sears, Roebuck & Co. v. Federal Trade Commission, 258
Fed. 307. The act invests the Commission with certain
quasi-legislative and quasi-judicial power, and it was
argued that there was an unlawful delegation both of
legislative and judicial power. The Circuit Court of
Appeals in the Seventh Circuit in the above-named case
had ~o difficulty in sustaining the val~di.ty of the st.atute,
and 1t pointed out that grants of. Similar authority to
administrative officers and bodies had not been found
repuO'nant to the Constitution, citing cases. In the cases
Which have been before us no attempt has b~en made to
deny the validity of the act, and it is not questioned in
the case now before us.
The Federal Trade Commission on February 4, 1920,
caused a complaint to be issued against the Royal Baking
Powder Co., a corporation organized under the laws of
the State of New Jersey. The Royal Baking Powder

l'!
)

!

;'

I
I

616

DECISIONS OF THE COURTS.

Co., hereinafter referred to as the petitioner, is engaged
in manufacturing and selling in interstate commerce, and
in competition with many other concerns similarly engaged, baking powders not only under its own name but
m the name of 1ts constituent companies, and particularly
the Price Baking Powder Co., which was one of four
preexisting corporations with which it was consolidated.
The complaint alleges that the petitioner is engaged in
violating the provisions of section 5 of the act of Congress approved September 26, 1914 38 St. at L. 717.
That is the act which created the Federal Trade Commission and defined its powers and duties.
The petitioner in due time filed its answer and testimony was taken, and after oral argument before the
Commission, the Commission made its findings and issued
the order which we are now asked to review.
Section 5 of the act among other things declares " That
unfair methods of competition in commerce are hereby
declared unlawful. The Commission is hereby empowered and directed to prevent persons, partnerships2 or
corporations, except banks and common carriers, subJect
to the acts to re~late commerce from using unfair
methods of competition in commerce."
The CommissiOn in carrying into effect the provisions
of the act is authorized to institute proceedings against
those it has reason to believe are violatinl§. the terms of
the statute. The proceedings which the Commission is
authorized to institute are not punitive and no form of
punishment is provided. It is not intended that compensation is to be made for any injuries which may have
been suffered. The intent of the act is the pre-vention of
injury to the general public. What the Commission is
created to deal with is not acts of unfair competition but
the use of unfair metltods of competition.
The net provides that if at tl:e hearing the Commission
is of the opinion that the method of competition in question is prohibited by the act it shall make a report in
writing in which it shall state its findings as to the facts,
and that it shall issue an order requiring the person,
partnership, or corporation found to be engaged m such
unfair method " to cease and desist from using such
method of competition"; and the act also provides that
in any application to this court, either to enforce the
order, or to affirm, set asicle, or modify it" the findings of
the Commission as to the facts, if supported by testimony,
shall be conclusive."
The transcript of record which in this case has been
filed in this court contains voluminous findings made by
the Commission, covering 20 printed pages. These findings seem to us to be supported by the testimony, and
they: are therefore to be accepted and treated as conclusive.
The length of the findings makes it undesirable to incorporate them herein ipsissimis verbis, and we are
compel1ed to confine ourselves to a statement of the sub-
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stance thereof. From the findings as made it appears
that the petitioner has been engaged since its organization in 1899 in the manufacture of baking powders and
in their sale and shipment in interstate and foreign commerce. In 1899 it acquired the entire capital stock of
the 11 rice Baking Powder Co., the Cleveland Baking
Powder Co., and a fonner corporation also known as
Royal Baking Powder Co. The bakin(J' powder manufactured by the Price Baking Powder Co. was known as
"Dr. Price's Cream Baking Powder." The Cleveland
company manufactured the" Cleveland Superior Baking
Powder," and the former Royal Baking Powder Co. the
"Royal Baking Powder." And after the petitioner acquired the stock of these companies it continued the
manufacture and sale of these three brands of powder.
From 1899 to 1917 it had sold" Dr. Price's Cream Baking Powder" under the name of the Price Baking }>owder
Co., but in 1917 and thereafter u:p to September, 1919, it
manufactured and sold it under 1ts own name.
Baking powder consists of ( 1) a carbonate, usually
bicarbonate of soda, mixed with (2) an acid ingredient
capable of reacting with the alkaline carbonate1 when
moistened, and setting free carbonic acid gas, whiCh gas
raises the dough, and (3) a filler, usually flour or cornstarch, which tends to prevent any premature reaction
caused by the moisture in the air.
The bakinr, powder known as "Dr. Price's Cream Baking Powder ' was ori(l'inated in 1853 by Dr. Vincent C.
Price, a physician, and was manufactured by him, and by
various firms of which he was a member, up to 1884,
when the Price Baking Powder Co. acquired the business
and continued the manufacture and sale of said baking
powder until the business was taken over by the petitioner, and durin~ all of said time and until September,
1919, the said bakinO' powder was a cream of tartar baking
powder, and was atf~·ertised and sold exclusively as such.
Doctor Price .never manufactured a phosphate baking
powder.
I<'or a period of over 60 years :r>rior to September, 1919,
the " Dr. J>rice's Cream Baking Powder" had been marketed and advertised exclusively as a cream-of-tartar
baking powder, and for at least 35 years (1884-1919) the
petitioner and its predecessor, the J>rice Baking Powder
Co., carried on an extenstve advertising campaign
throughout 22 States in the middle and western sections
of th~ country to establish in the m.inds of ~onsumers the
supertority, especially from the p~Hnt of view of heal~h
fulness, of its crcam-of-tartnr bakmg powder and the Inferiority of the baking po~~ers manufactured and sold
by competitors and contammg phosphate or alum, or
both, as their acid ingredients, which competing r;owders
were represented by the petitioner to be unwholesome and
dPlet~rious.

Throu(J'h circulars pamphlets, cookbooks, newspapers,
and oth:r forms of ~Jvertising the petitioner for many
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years prior to September, 1919, warned the purchasin"'
public against the use of phosphate baking powders an~
asserted that cream of tartar was the only acid ingredient which should he used in baking powder. It emphasized the wholesomeness and food value of cream of tartar
and maintained that phosphate was unwholesome and
dangerous as an in!!redient, was produced either by dissol vmg bones in oif of vitriol or from rocks formed by
the action of the excreta of birds and animals on limestone. It referred to phosphate as" bone-acid" or " lime
phosphate," and alleged that it was of purely mineral
origin, left objectionable mineral residues in the food,
and many other statements to the same or similar effect.
It further asserted that it had never manufactured any
but exclusively cream-of-tartar powders, that no creamof-tartar baking powder ever contained phosphate, and
that no phosphate powder ever contained cream of tartar.
Dy means of such advertising the petitioner was able
to sell large quantities of its cream-of-tartar baking
powder under the name "Dr. Price's Cream Baking
:Powder," in competition with phosphate baking powders
and alum baking powders, sellmg for about one-half and
one-fourth, respectively, of the selling price of petitioner's said cream-of-tartar baking powder.
.
The petitioner continued up to l\fay 28, 1919, to publish
and circulate disparaging advertisements concerning bakin(J' powders containing such phosphate.
~n July, 1919, because of the scarcity and increased
cost of cream of tartar, respondent determined to change
Dr. Price's Cream Baking Powder, which had been well
known for GO years as a cream-of-tartar baking powder,
to a phosphate powder and to conserve the available
supply of cream of tartar for its other brands. Cream
of tartar had increased in price until at that time it cost
more than five times as much as phosphate.
In a "News Item for Trade Papers" petitioner asserted that in view of the high cost and scarcity of cream
of tartar, the growing demand for a pure baking powder
at a low price, and recent scientific developments in phosphate, which permitted the manufacture of a pure highgrade phosphate Laking powder containing no deleterious
or objectionable substances at a very much lower price,
it had decided to change its well-known Doctor Price
brand from a cream of tartar powder to a straight phosphate baking powder, to be sold at approximately onehalf its former price after November 1, 1919.
The petitioner began the manufacture of said phosphate powder in September, 1919, and put the same on
the market about the middle of November, 1919, in the
States of Illinois, \Visconsin, Missouri, and part of Kansas. The label on the new goods was the same as had
been previously used on the cream of tartar .Powder, except that a small circular "\Vorld's Fa1r Award"
sticker was omitted from the front panel, and a clause
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headed "A Pure Phosphate Powder" was printed in red
diagonally across the back panel, giving the new ingredients, "Bicarbonate of Soda, Phosphate, Cornstarch."
There was retained on this label the declaration in heavy
black type, more conspicuous than the red overprint, that
the powder contained "Pure Grape Cream of Tartar,
Tartaric Acid."
In August, 1919, the petitioner ordered 18,000,000 new
labels prmted, to be used as the permanent label for the
new phosphate baking powder. All of the distinctive
features of the old cream of tartar labels were retained on
these new labels, including the name" Dr. Price's," which
had been advertised for many years as denoting exclusively a cream of tartar powder and not a phosphate
powder. Quotation marks were placed around the word
"Cream," registered. as a trade-mark by petitioner, and
the design of a cornucopia containing clusters of grapes
was modified by changing the grapes to flowers, but retaining the general contour. At the bottom of the front
panel the legend "Perfectlr Pure" was replaced by the
words "A Pure, Phosphate Powder" in the same size of
type, "Standard for GO years," became "Makers for 60
years"; and various other minor changes were made.
These new permanent labels, the Commission found,
were so like the labels previously used by petitioner on
the cream of tartar powder in arrangement of lettering
an<l design, in coloration and general appearance, as to
cause the one to be mistaken for the other and to confuse
and mislead purchasers familiar with the former product
as to the character of the contents of the new cans. In
its efforts to avoid as far as possible any striking modification of the general appearance of the containers, respondent caused the bottom of the new cans to be forced
up to make allowance for the smaller bulk of the/hosphate goods. The petitioner's president regarde any
change in the general appearance or coloration of the
label inadvisable.
At the time the new phosphate powder was first put on
the market the petitioner began an advertising campaign
in newspapers, trade journals, and on billboardsi window
posters, card displays, and motion-picture fi ms. In
these advertisements the fact that the new powder was to
be offered to the public at about one-half of the former
price was given emphasis. In some instances the advertisements failed to make any mention whatever of the
~hange from cream of tartar to phosphate as the acid
Ingredient. In others a. reference was made in the body
of the advertisement to the use of" new methods of production with pure phosphate." No mention of phosphate
appeared in the headinrrs of any of the advertisements
PriOr to the beginning of the proceeding before the Commission, except that three of the advertisements bore the
caption" The' Cream' of Phosphate Baking Powders."
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The following are examples, which might easily be
multiplied, of respondent's advertisements of the new
powder which contained no mention of phosphate.
WHAT ONE NEIGHBOR TOLD ANOTHER.

"Have you heard the good news? The price of Dr. Price's
Baking Powder has been reduced nearly one-half. When the
grocer told me, I just threw away that alum mixture I have been
using, and ordered a can of
DR. PRICE'S
Baking Powder
A name famous for 60 yenrs is a guaranty of quality," etc.

Again:
Don't Increase The High Cost of Living
By spending your shrunken dollar and risking your health, tor
doubtful baking powders when you can now get
DR. PRICE'S
Baking Pow,ler
At about one-half the former cost.
A name famous for 60 years nsHureR qullllty and dependability.

Again:
Putting More in the Market Basket
Tile greatly reduced price of Dr. Price's Baking Powder enables
you to put more good things in your market basket. The saving
wlll help pay for the flour and other things you put in your cakes,
au,J bf>sldes, you are assured of the wholeRomf>neRs of
Dlt PRICE'S

Baking Powdf>r
A name famous for quality for GO years.

In addition, the petitioner used for advertising purposes billboard posters and motion-picture slides which
tended to create the belief on the :part of the public that
the new powder which it was placmg on the market was
in fact Price's baking powder, which had been well
known for 60 years as a cream of tartar powder, and to
conceal or obscure the fact that it was a radically different powder.
The Commission found that the adYertising was false
and misleading in representing to the public that the
price of said new phosphate baking powder had been
reduced to about one-half its former cost when in fact
the price of said powder had been at all times the same,
and petitioner's use on a phosphate baking powder of a
brand which had by its own efforts become identified
exclusively with a cream of tartar powder as opposed to
a phosphate powder, which latter type of powders re·
spondent had for many years denounced as undesirable
and unhealthful, was calculated and designed to deceive

----------------~~<-.~~~~~~~~.~------------------
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and did deceive the public, and especially such part of
the public as was accustomed to obtain a pure cream of
tartar baking powder under the well-known brand" Dr.
Price's Baking Powder."
The Commission also found that petitioner's said advertising and its said conduct in usmg said well-recognized brand or name upon a phosphate baking powder
tended, under the circumstances hereinbefore set forth,
unfairly to hinder and obstruct the business of competitors engaged in manufacturing and selling cream of
tartar bakmO' powder at their normal prices, which were
a pproximate1y double the prices asked by respondent for
said phosphate powder.
The Commission further found that the petitioner's
method of advertising and branding also tended unfairly
to hinder and obstruct the business of respondent's competitors engaged in the manufacture and sale of phosphate baking powders in competition with said phosphate baking powder of respondent selling at an alleged
reduced price under a name used for 60 years on an
exclusively cream of tartar powder.
The Commission therefore declared that the petitioner
was usin~ unfair methods of competition in mterstate
nnd foreign commer~e in violation of the act of September 26, 1914.
It thereupon issued its oruer directing the petitioner
to cease and desist from:
"1. Using on the new phosphate baking powder manufactured by it the so-called ' overprint label ' or the socalled 'new label' heretofore used by it, or any label
simulating or resembling in coloration, design, or general
appearance the labels formerly used by res(londent on its
' Dr. Price's' brand of cream of tartar bakma powder.
"2. Selling, or advertising for sale1 said phosphate
baking pow<ler under the name ' Dr. Pnce's' or' Price's'
unless the word 'cream' is omitted and the word 'phosphate' is incorporated as part of the name of said baking
powder on the labels thereof and in the advertisements
relating thereto.
" 3. Advertising or representing, in connection with
the sale of said phosphate baking powder, that respondent's ' Dr. Price's ' cream of tartar brand of baking
powder has been reduced in price.
"4. Representing, by advertising or otherwise, that
said phosphate baking powder is the baking powder sold
by respondent for many years under its 'Dr. Price's'
brandJ'
As this court is satisfied upon a careful examination
of the transcript that the findings are amply justified by
the evidence, the sole question left for us to determine
is whether the order is one within the jurisdiction of the
Commission and therefore valid.
The petitioner contends that misrepresentation of the
quality or ingredients of one's own goods is not "an
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unfair method of competition " within the meaning of
the Federal Trade Commission Act. Counsel for the
petitioner argues that no statute or decided case has
declared that a manufacturer or trader owes to his competitors the duty of refrainin~ from misrepresentation
of the quality or ingredients ot his own goods and that,
on the contrary, it has been firmly held that no such duty
exists. And It is said that in making the order now
under review the Commission assumed not only to create
a new rule of substantive law but to destroy one of long
standing and universal acceptance. And our attention is
called to the followi~~ cases in support of the above contention: American lvashboard Co. v. Saginaw Mfg. Oo.,
103 Fed. 281; BoTden's Condensed llfilk Co. v. HOTlick's
Malted J.lilk Co., 20G Fed. 949; Armstrong COTlc Co. v.
llingwalt Linolewm Co., 235 Fed. 458. The first two of
these three cases were decided prior to the enactment of
the statute which created the Federal Trade Commission
and defined its powers. The third case is a decision of
the District Court of New Jersey and contains no reference to the statute creating the Federal Trade Commission. It was decided upon the authority of the American
Washboard Co. case, which it followed, and which we
shall refer to more fully in a moment.
In the district court the defendant moved to dismiss
the bill, under equity rule 29, on the ground that it did
not state facts sufficient to constitute a cause of action.
The motion was granted, and the case was taken to the
Circuit Court of Appeals for the Third Circuit and there
reversed, without, however, any expression of opinion
upon the merits. That court remanded the case with
directions to reinstate the bill, overrule the demurrer,
and proceed to final hearing, without :prejudice to the
right to raise the question as to the sufficiency of the bill.
The court added:
We migllt add that, in view of the possibility of bringing such
matters as are here lnvolvell before the Fedl't·ul Trade Commission, this onler Is mutle without prejutlice to the rights of the
parties, while this appeal Is pending, to apply for relief to that
bolly if It so desires. (Armstrong Cork Co. v. Ringwalt Linoleum
Works, 240 Feu. 1022.)

Afterwards this matter was brought before the Federal
Trade Commission, and an order was made b;y it to cease
and desist from using the word "linoleum,.' and from
such order no appeal was taken. •
In the American Washboard Co. case the complainant
was the manufacturer of a washboard having the rubbing
face made of aluminum and upon which it used the word
"Aluminum" as a trade name. It was the only manufacturer of such boards in the country, having secured a
monopoly of all the sheet aluminum produced which was
suitable for use in their manufacture. The bill which
asked for an injunction alleged that the defendant had
placed on the market a washboard on which it used the
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word "aluminum" by reason of which the public was
deceived into buying it as a genuine aluminum washboard, although there was none of that metal in its composition. The Circuit Court of Appeals for the Sixth
Circuit, then composed of Judges Taft, Lurton, and Day,
each of whom later became a member of the Supreme
Court, held that the facts alleged did not entitle the complainant to relief, since it was not shown that purchasers
bought defendant's board in the belief that they were
made by complainant. In the course of the opinion,
which was wntten by Judge Day, he said:
Can it be that a dealer who should make such articles only of
pure wool could invoke the equitable jurisdiction of the courts to
suppress t11e trade and business of all persons whose goods may
deceive the public1 We find no such authority In the books, and
are clear In the opinion that, If the doctrine is to be thus extended, and all persons compelled to deal solely in goods which
are exactly what they are represented to be, the remedy must
come from the legislature, and not from the courts.

The above case illustrates the reason which led Congress to enact the statute creating the Federal Trade
Commission and making unfair methods of competition
unlawful and empowering the commission to put an end
to them. By that statute the identical situation which
the court in the above case said it was beyond its power
to suppress has been brought within the jurisdiction of
the Federal Trade Commission-created to redress unfair methods of competition. Before the enactment of
the Federal Trade Commission Act the courts appear to
have had jurisdiction of an action for unfair competition
only when a propert.1 right of the complainant had been
invaded. But the l! ederal Trade Commission Act gave
authority to the Commission itself when it had reason
to believe that any l?erson, partnership, or corporation
was using any unfmr method of competition in commerce, if it appeared to it that a proceeding by it in
respect thereof "would be to the interest of the public,"
to brin...,. such offending party before it to answer to its
complafnt and after a h&aring could, upon good cause
shown, require it to cease and desist from its unlawful
methods.
The answer to the contention of the counsel for the
petitioner is found in a recent decision of the Supreme
Court, which has not{et been published. 2 In Winsted
Hosiery Co. v. Federa Trade Oowmission, 272 Fed. 957,
this court had before it the method of an underwear
manufacturing company of branding its products as wool,
Inerinoi etc., when in fact they were composed only partly
of woo or merino. A great deal of testimony had been
taken which this court thought fully established that the
trade was not misled in any respect by the. label complained of. But some witnesses testified that in their
opinion some part of the consuming public was or might
• Fedet·aJ Trade Commudo~ v. Winsted Hosieru Co .• 258 U. S. - ,
42 Sup, Ct. 384.
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be misled into thinking the underwear so described was
pure wool. It also appeared that the method of brandmg which this manufacturer J?Ursued was in accord with
the general custom and practice of the underwear trade
throughout the United States and was well known to and
recognized by the distributors of underwear in this country. We therefore held that the order of the Federal
Trade Commission requiring the particular manufacturer to desist from such methods was error and did not
constitute unfair competition. The reversal of the case
by the Supreme Court has established the principle that
advertisements which are false in fact constitute an unfair method of competition, although it was one commonly practiced and not intended to mislead the trade.
The labeling of commodities in such a way as to deceive
the public is an unfair method of competition. The
manufacturer must not brand his goods as " wool" when
they are part wool and part cotton. And it is now made
plam that the statute has invested the Commission with
jurisdiction to order anyone who misrepresents the qualIty of his goods in his advertising to cease and desist
from such unfair methods of competition.
In the case now before the court the Commission was
convinced and its opinion was justified by the evidence
that the petitioner in the use of its labels, and otherwise,
was employing false and misleading advertising which
'Was calculated and designed to deceive the public and
which did deceive the public into buying a phosphate
baking powder believing that it was the Dr. Price's
Baking Powder, which had been well known for 60 years
as a cream of tartar powder, concealing and obscuring
the fact that it was a radically different powder. The
case is plainly governed by the principle laid down in
the \Vinsted Hosiery Co. case.
The novelty of the present case lies in the fact that the
manufacturer is passing off one of his products for
another of his own J?roducts, and the basis of this proceediniY is the deceptiOn of the public.
In Sears, Roebucl~ & Company v. Federal T·rade. Oo·mmission., supra, decided in 1919, the Commission had entered an order commanding a mail-order house to desist
from circulating catalogues containing advertisements ·
falsely representmg to the public that because of its large
purchasing power and quick-moving stock it was able to
sell sugar at a price lower than its competitors. Manifestly such advertisements tended to inJure competitors
and to deceive purchasers, and the Commission's order
was sustained, although it was subjected to verbal modification.
The difference in principle between that case and the
one now before us is1 at Lest, simply one of degree. The
method of advertismg adopted by the Royal Baking
Powder Co. to sell under the name of Dr. Price's Cream

-------·--------~----------------------------- 1
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l3aking Powder an inferior powder, on the strength of
he reputation attained through 60 years of its manu:acture and sale and wide advertising of its superior
)OWder, under an impression induced by its advertiseDents that the product purchased was the same in kind
md as superior as that which had been so long manu'actured by it, was unfair alike to the public and to the
~ompetitors in the baking powder business. The purpose
1f the Congress in creating the Federal Trade Commis:ion was aimed at just such dishonest practices, and busiless concerns that resort to dishonest devices of this
1ature mu~t understand that they can not add to their
•evenues or maintain their business standing by methods
)f competition which the law brands as "unfair" and
:herefore unlawful.
The order of the Commission is affirmed.
RAYMOND BROS.-CLARK CO. v. FEDERAL
TRADE COMMISSION. 1
(Circuit Court of Appeals, Eighth Circuit. May 8, 1922.)
No. 216.
l.

TRADJo;·l\lARKS AND TRADE NAMES AND UNFAIR CoMPETITION KEY
No. 68-CEASlNG TO PURCHASE J<"BOM 1\IANUFACTUBEB, UNr.EBs
SALES TO CoMPETITOR CEASE, IS NOT UNFAIR COMPETITION.

A wholesaler has a right to purchase merchandise or refuse
to purchase it from any person he chooses, and for any reason,
or no reason at all, and to refuse to make further purchases
from a manufacturer unless that manufacturer agrees to cease
selling to another wholesaler, who was also engaged ln the
retaiL business, without being guilty of unfair methods of
competition, contrary to the Federal Trade Commission act
(Comp. St., pars. SS3Ga--8836k).

(The syllabus is taken from 280 Fed. 529.)
Petition to Review Order of the Federal Trade Commission.
Petition by the Raymond Bros.-Clark Co. to review an
order of the Federal Trade Commission. Petition
granted, and order vacated.
Emmett Tinley, of Council Bluffs, Iowa (W. E.
Mitchell and Tinley Mitchell, Pryor, Ross & Mitchell, all
of Council Bluffs, Iowa, on the brief), for petitioner.
Adrien F. Busick, of Washington, D. C. (W, H. Fuller,
of Washington, D. C., on the brief), for respondent.
1
lleviewing nnd setting aside Commission's order In 3 F •. T. C. 201i.
l'etttton for certiorari granted by the Supreme Court.
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Before Sanborn and Carland, Circuit Judges, and
Trieber, District Judge.
CARLAND, Oirc:uit Judge:
This is an original proceeding by petitioner to obtain
a review of an order of the Commission whereby petitioner, its officers and agents, were ordered to forever
cease and desist from directly or indirectly,
"(1) Hindering or preventing any person, firm, or
corporation in or from the purchase of groceries, provisions, or the like commodities direct from the manufacturers or producers thereof, in interstate commerce, or
attempting so to do.
"(2) Hmdering or preventing any manufacturer, producer, or dealer in groceries, provisions, and the like commodities in or from the selection of customers in interstate commerce, or attempting so to do.
"(3) Influencing or attempting to influence any manufacturer, producer, or dealer in groceries, provisions, and
the like commodities, not to accept as a customer any
firm or corporation with which the manufacturer, producer, or dealer in the exercise of a free judgment, has or
may desire to have such relationship."
This order was made in a proceeding commenced by
the Commission against petitioner for the alleged violation of the provisions of Sec. 5 of an Act to create a
Federal Trade Commission, approved Sept. 26, 1914 (38
Stat. 717), in usin_g an unfair method of competition
against the Basket Stores Company, a corporation organized under the laws of Nebraska. Although the charge
made against petitioner was with reference to said Basket
Stores Co., the order above set :forth is as broad as the
business world, and in any event would have to be modified if it were to be sustained in any particular. The
order, however, was made pursuant to findings of fact
made by the Commission, which are as follows:
"(1} Respondent is a corporation organized under and
existing by virtue of the laws of the State of Nebraska.
Its principal place of business is at Lincoln, Nebraska.
Respondent's. business is that of a wholesale grocer2 buying groceries, provisions, and the like commodities m
wholesale quantities from the manufacturers thereof
throughout the United States~ which commodities are
transported from points outsicte the State of Nebraska
to the warehouse of the respondent at Lincoln, Nebraska,
and are resold and transported to customers in and
beyond the State of Nebraska. The business operations
of the respondent include sales and deliveries in N ebraska, Colorado, Kansas, Wyoming, South Dakota, and
Montana, and its annual volume of business is approximately $2,500,000.00. In the conduct of its business the
respondent is in competition, among others, with the·
Basket Stores Company.
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"(2) The Basket Stores Company is a corporation orunder and existing by virtue of the laws of the
'tate of Nebraska. Its principal place of business is at
)maha, Nebraska. The Basket Stores Company conlucts two lines of business-one, that of a wholesale
~rocer, and that of retail selling through a chain or or~anization of retail stores. As a wholesale grocer, the
Jasket Stores Company maintains a warehouse at Omaha
md a branch warehouse at Lincoln, Nebraska. It buys
~roceries, provisions, and the like commodities in whole:ale quantities from the manufacturers thereof throughmt the United States, which commodities are transported
'rom points outside the State of Nebraska to the warelOuses of the Basket Stores Company at Omaha and Lin~oln, Nebraska, and are resold m part and transported
:o customers within and outside the State of Nebraska.
fhis part of the Basket Stores Company's business is
Lbout ten per cent of the total. The Basket Stores Com)any was licensed as a wholesale grocery house by the
J. S. Food Administration, which fact was known to the
·espondent. The Basket Stores Company also operates
t series or chain of retail stores, seventy-two in numberJ
:our of which are in Iowa, the remainder being located
n Nebraska. There are, at this time, eighteen stores
>perated by the Basket Stores Company in Lincoln. The
~roceries, provisions, and like commodities distributed
:hrough the1i6 stores were supplied from the Basket Stores
~ompany's warehouses. About ninety per cent of the
~ompany's business was done through these retail stores.
rhe total annual volume of the Basket Stores Company's
)Usiness is approximately $2,500,000.00.
"(3) In the month of September, 1918, a representa:ive of F. A. Snider Preserve Company solicited from the
Basket Stores Company's officials at its head office at
::lmaha and obtained an order for commodities produced
)y the Snider Company, to be shipped to the warehouse
)f the Basket Stores Company at Lincoln. The Snider
Company also secured orders from the respondent and
)ther customers in neighboring communities. The commodities sold in and around Lmcoln were placed by the
Snider Company in one car, consigned to respondent at
Lincoln, making up what is known as a" pool" car, to
~et the benefit of the freight rate on a car-lot shipment.
rhe Snider Company sent to respondent a statement
elf the car contents showing the various business houses
for which certain specified goods were intended, the
Basket Stores Company, and its purchase from Snider
Company being shown on this statement.
. " ( 4) This pool car consigned to respondent reached
Lmco1n, Nebraska, on October 10, 1918, and was promptly
unloaded and the contents distributed by respondents.
Its own commodities were placed in its warehouse, the
commodities belonging to business houses outside of
~anized
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Lincoln were reconsigned to them by local freight, and
the other purchasers in Lincoln were notified of the
arrival of their goods and promptly obtained the same,
exc~pt the Basket Stores Company. The commodities
belonging to this compan.r, were stored in respondent's
warehouse. The Basket Stores Company was not notified of the arrival of these goods in Lincoln or of their
presence in respondent's warehouse, and no opportunity
to obtain its goods was afforded the Basket Stores Company until November 15th, 1918, when respondent notified the Basket Stores Company of the presence of its
property.
" ( 5) The Basket Stores Company was in need of these
commodities for its• trade, its stock of these goods was
low, and the delay in receipt due to the actions and failure of the respondent to extend to the Basket Stores
Company the same course of dealing that it used with all
the other owners of commodities contained in the pool
car was a hindrance and an obstruction to the Basket
Stores Company in the conduct of its business in competition with the respondent and others in the wholesale
trade and with its competitors in the retail trade.
"(6) On October 8 1918, prior to the arrival of the
pool car at Lincoln, the respondent, having received the
statement from F. A. Snider Preserve Company regarding the contents of the car and the distributiOn to be
made thereof, in writing protested to the Snider Company against the sale d1rect to the Basket Stores Company and asked for the allowance of the regular jobbers'
wofit on the sale as though made through respondent.
The Snider Company did not reply to this letter. Subseq_uent to the arnval of the car at Lincoln, the distribution of its contents to the owners thereof, except as to
the Basket Stores Company, and while the goods purchased by that company were in respondent's custody respondent wrote the Snider Company on October 22, 1918,
referring to the unanswered letter and asking what it
was to charge the Snider Company for checking out, unloading, and reshipping the other JObbers' goods. It likewise wrote the Snider Company on the same day with
reference to damage to goods in transit. In response to
a request from the Smder Company for payment respondent wrote on November 16 declming to make payment to the Snider Company for goods purchased from it
~y the respondent until reply was made by the Snider
Company to respondent's letters (of October 8 and 22)
and until allowance was made respondent for the jobbers'
commission on the sale to the Basket Stores Company.
The Snider Company suggested that respondent remit,
taking credit for amounts claimed and explaining fully
the reasons therefor. The respondent complied, deducting, among other amount~ the sum of $100.00 as commission on the sale to the J.5asket Stores Company. This
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deduction, among others, the S_nider Company refused
to allow and returned the remittance. Whereupon on
December 16 respondent wrote the Snider Company, insisting upon the allowance of this commission, protesting
against the action of the Snider Company in selling direct
to the Basket Stores Company and threatening the Snider
Company with the cessatiOn of respondent's business and
return of all the goods produced by the Snider Company
then in respondent's stock if this commission were not
allowed and the Snider Company continued direct sales
to the Basket Stores· Company.
"(7) Early in January following, the Snider Company sent a representative to Lincoln, who interviewed
the president of the respondent in an attempt to obtain
a settlement of the controversy, which was not successful.
The respondent, in accordance with the statements in its
letter of December 16, ceased to purchase from the Snider
Company."
The Commission concluded from the above findings of
fact that the conduct of petitioner unduly hindered competition between the Basket Stores Co. and others similarly engaged in business, and that the intent and purpose of the petitioner was to press the F. A. Snider Co.
to a selection of customers in restraint of its trade and
to restrict the Basket Stores Co. in the purchase of commodities in competition with other buyers. 'Ve are of
the opinion that the findings of the Commission do not
show petitioner to have been guilty of an unfair method
of competition so far as the Basket Stores Co. is concerned, or others similarly engaged in business. There
is no finding that petitioner combined with any other
person or corporation for the purpose of affectmg the
trade of the Basket Stores Co. or others similarly engaged
in business. So far as petitioner itself is concerned it
had the positive and lawful right to select any particular
merchandise which it wished to purchase and to select
any person or corporation from whom it might wish to
make its purchase. The petitioner had the right to do
this for any reason satisfactory to it or for no reason at
all. It had a right to announce its reason without fear
of subjectin~ itself to liability of any kind. It also had
the unquestiOned right to discontinue dealing with any
manufacturer or in this particular instance with the F. A.
Snider Preserve Co. for any reason satisfactory to itself
or for no reason at all. .Any incidental result which
miO'ht occur by reason of pe~itioner .e~ercising a lawf~l
rio:ht can not be charged agamst petttwner as an unfair
m~thod of competition. U. 8. v. Trans-11/issouri Freight
Associa.t·ion 1GG U. S. 290; U. S. v. Colgate & Co., 250
U. S. 300; 'Victor Tallctng ll!a.chine Co. v. Kemeny, 271
Fed. 810; Federal Trade Commission v. Grat.z, 253 U.S.
421; Jergens v. 1Voodbury,,271 Fed. 43, 44_; Cudahy Company v. Frey & Sons, 2611~ ed. 65, 67; Umon Pacific Goal
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Oo. v. U. S., 173 Fed. 737; Dueber lVatch-Oase Oo. v.
Howard lVatch & Olocl.: Co., 66 Fed. 637, 644, 645;
Western Sugar Refining Co. et al. v. Federal Trade Commission (Ninth Circuit, Oct. 10, 1921 )2; /{ inney-Rome v.
Federal Trade Commission (Seventh Cir. Sept. 8, 1921)8;
Sinclair Refining Co. v. Federal Trad.Je Commission, 273
Fed. 478; Ea8ter:n States Retail Lumber Dealers' Association v. U.S., 234 U.S. 600; U.S. v. American Tobacco
Oo., 221 U.S. 106; Atlantic & Pacific Tea Co. v. Cream
of Wheat Co., 227 Fed. 46, 48.
Being of the opinion that the facts found by the Commission do not show an unfair method of competition
by petitioner, its petition to revise is granted and the
order of the Commission is vacated and set aside.
• 275 FPd. 725.
• 276 Fed. 666.

APPENDIX

III.

RULES OF PRACTICE BEFORE THE COMMISSION.
[Adopted June 27, 1915.

Amended as shown by footnotes.]

I. SESSIONS.

The principal office of the Commission at Washington, Principal office.
D. C., is open each business day from 9 a.m. to 4.30 p.m.
The Commission may meet and exercise all its
powers at may
com m i so 1on
•
exerche
any other place, and may, by one or more of ItS members, power elsewhere.
or by such examiners as it may designate, prosecute any
inquiry necessary to its duties in any part of the United
States.
Sessions of the Commission for hearing contested pro- der~~lnp al orceedings will be held as ordered by the Commission.
Sessions of the Commission for the purpose of making der~·88!~~~ '~~~!;
orders and for the transaction of other business, unless hu•lnes•.
otherwise ordered, will be held. at the office of the Commission at '\Vashington, D. C., on each business d.ay at
10.30 a. m. Three members of the Commission shall Quorum.
constitute a quorum for the transaction of business.
All orders of the Commission shall be signed by the Orden signed
by Secretary.
Secret ary.
II. COMPLAINTS.

Any person, partnership, corporation, or association Who. may ask
. .
. .
d• complaint.
:may app Iy to t he Commission to mshtute a procee mg
in respect to any violation of law over which the Com:rnission has jurisdiction.
Such application shall be in writing, signed
by or in catF:orm
of appll·
•
100.
behalf of the applicant, and shall contam a short and.
simple statement of the facts constituting the alleged
'\7iolation of law and the name and address of the applicant and of the party complained of.
The Commission shall investigate the matters com- toComm.lnlon
lnvest•ll'ate.
plained. of in such application, and if upon investigation
the Commission shall have reason to believe that there
is a violation of law over which the Commission has
jurisdiction, the Commission shall issue and serve upon Is~uance and
.
t•
.
h
serv~<.-e of com·
the party complained of a campl amt sta mg Its c arges plaint.
and. containing a notice of a hearing upon a day and at
631
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Notice.

a place therein fixed, at least 40 days after the service of
said complaint.1
III. ANSWERS.

Time allowed
for answer.

Within 30 days from the service of the complaint,
unless such time be extended by order of the Commission,
the defendant shall file with the Commission an answer
•w~~rm or an· to the complaint. Such answer shall contain a short and
simple statement of the facts which constitute the ground
of defense. It shall specifically admit or deny or explain
each of the facts alleged in the complaint, unless the
defendant is without knowledge, in which case he shall
so state, such statement operating as a denial. Answers
in typewriting must be on one side of the paper only, on
paper not more than 81 inches wide and not more than
11 inches long, and weighing not less than 16 pounds to
0
ma~~~~. !trper, the ream, folio base, 17 by 22 inches, with left-hand
margin not less than 1f inches wide, or they may be
printed in 10 or 12 point type on good unglazed paper
8 inches wide by lOf inches long, with inside margins not
less than 1 inch wide. Three copies of such answers must
be filed. 2
IV. SERVICE.

Complaints, orders, and other processes of the Commission may he served by anyone duly authorized by the
Peroonal, or Commission, either (a) by delivering a copy thereof to
the person to be served, or to a member of the partnership
to be served, or to the president, secretary, or other executive officer, or a director, of the corporation or associaBy I e • vI nation to be served; or (b) by leaving a copy thereof at the
copy, or
principal office or place of lmsincss of such person, partB{. registered nershi p, corporation, or association; or (c) by registering
mai •
and mailing a copy thereof addressed to such person,
partnership, corporation, or association at his or its prin·
Return.
cipal office or place of business. The verified return by
the person so serving said complaint, order, or other
t The third paragraph of Rule II originally rend ns followR: "The CommiS!IIon Rhall lnvestlgnte Ute matters complained of In !IUl'h application,
and It upon Jnvestlgatlon It ~hnll appear to the Commis~lon thnt iltt>re l~
a violation ot Inw over which the Commi,.Hion hn11 jurisdiction, the Commission shall Issue and serve upon the party complained of a compllllnt
Ktatlng ltR charges and contnlnlng o. notice of a hearing upon a day and
at a place thel'{'\n fixed ot l~>a~<t 40 days after the !ll'rvlce of !Utld eomplalnt." It was amended to Its pr·esent form on. Oct. 2!l, 191:!.
1 Resolution passed by the Commi~Aion Oct. 19, 1920, calls for tlte tlllni
of three copieR ot the answPr,
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process, setting forth the manner of said service, shall be
proof of the same, and the return post-office receipt for
said complaint, order, or other process, registered and
mailed as aforesaid, shall be proof of the service of the
same.
V. INTERVENTION.

Any person, partnership, corporation, or association Form ol applldesiring to intervene in a contested proceeding shall make cation.
application in writing, setting out the grounds on which
he or it claims to be interested. The Commission may,
by order, permit intervention by counsel or in person to Pennltted b
such extent and upon such terms as it shall deem just. order.
Y
Applications to intervene must be on one side of the sue ol paper,
etc.! used
on applicatiOn.
Paper only , on paper not more than s~1!" inches wide and margin,
not more than 11 inches long, and weighing not less
than 16 pounds to the ream, folio base, 17 by 22 inches,
with left-hand margin not less than 1i inches wide, or
they may be printed in 10 or 12 point type on good unglazed paper 8 inches wide by 10! inches long, with
inside margins not less than 1 inch wide.
VI. CONTINUANCES AND EXTENSIONS OF TIME.

Continuances and extensions of time will be granted In discretion of
at the discretion of the Commission.
Commi»aion.
VII. WITNESSES AND _SUBP<ENAS.

'Vitnesses shall be examined orally, except that for Examination
.
f
.
ordinarily oral.
good and exceptiOnal cause or departmg from the general rule the Commission may permit their testimony to
be taken by deposition.
Subprenas requiring the attendance of witnesses from subP<J'IWI tor
any place in the United States at any designated place witnesses.
of hearing may be issued by any member of the Commission.
Subprenas for the production of documentary evidence Subpmnao for
.
d to 1ssue
•
by a comm1sswner
· •
of
upon h"IS own production
documentary evt( un1ess d1recte
motion) will issue only upon application in writing, dence.
which must be verified and must specify, as near as may
be, the documents desired and the facts to be proved by
them.
"Witnesses summoned before the Commission shall be Witness te ea
paid the same fees and mileage that are paid witnesses in and mlloare.
the courts of the Unitlild States, and witnesses whose
depositions ure taken and tlte persons taking tlte same
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shall severally be entitled to the same fees as are paid
for like services in the courts of the United States. Witness fees shall be paid by the party at whose instance the
witnesses appear. 8
VIII. TIME FOR TAKING TESTIMONY!

the joining of issue in , a proceedinoby the Com~
o
the examination of ••
Witnesses therein shall proceed with all reasonable d1hgence and with the least
,e('otlce to coun· practicable delay. Not less than five days' notice shall
be given by the Commission to counsel or parties of the
time and place of examination of witnesses before the
Commi~Dsion, a commissioner, or an examiner. 5
_Examlnationof
Upon
w1tnesaee to pro•
ceed .asb fast as mission
practlca 1e.
,

IX. OBJECTIONS TO EVIDENCE.
To s!&te.rround•
of obJection, etc.

ObJ' ections to the evidence before the Commission ' a
commissioner, or an examiner shall, in any proceeding,
be in short form, stating the grounds of objections relied upon, and no transcript filed shall include argument
or debate.
X. MOTIONS.

To briefly .tate
A motion
nature of order
applied for, etc. briefly state

in a proceeding by the Commission shall
the nature of the order applied for, and all
affidavits, records, and other papers upon which the same
is founded, except such as have been previously filed or
served in the same pr<1ceeding, shall be filed with such
motion and plainly referred to therein.
XI. HEARINGS ON INVESTIGATIONS.

When a matter for investigation is referred to a single
commissioner for examination or report, such commissioner may conduct or hold conferences or hearings
thereon, either alone or with other commissioners who
may sit with him, and reasonable notice of the time and
place of such hearings shall be given to parties in interest and posted.
aeioe~:ra!sa1~~~t The general counsel or one of his assistants, or such
l::a-~onduct hear- other attorney as shall be designated by the Commission,
shall attend and conduct such hearin~, and such hearings
By •Ingle com·
ml ..loner.

• This sentence added pursuant to resolution passed by the Commission
Nov. 19, 1920.
• Rules VIII, IX, X, and XI were not a. part of the orlg!Da.I rules. They
were adopted on Apr. 25, 1917. The rules now numbered XIII, XIV, XV,
and XVI were orlg!nnlly numbered VIII, IX, X, and XI.
1 The sentence originally read: "Not less than five nor m.ore t1um ten.
days' notice," etc. It was amended to its present form by resolution
passed by the Commission Dec. 9, 1921.
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may, in the discretion of the commissioner holding same,
be public.
XII. HEARINGS BEFORE EXAMINERS.•

When issue in the case is set for trial, it shall be Enmtner to
f or t he t ak'mg o f testimony.
.
.
re f erre d to an e:s.:ammer
It take testimony.
shall be the duty of the examiner to complete the taking
of testimony with all due dispatch, and he shall set the
day and hour to which the taking of testimony may from
time to time be adjourned. The taking of the testimony
both for the Commission and the respondent shall be Testimony to
· h'10 30days a ft er th e b egmnmg
· · of t h e same be
completed
compl ete d Wit
within
&o days
• • s11all ex- cause.
except for rood
un1ess, f or goo d cause sh own, th e Comm1sswn
tend the time. The examiner shall, within 10 days after
the receipt of the stenographic report of the testimony, Examiner to
• propose d fi nd"mg as t o th e f ac t s an d h"lS pro- make
and serve
ma k e 1us
proposed llndlnrs
posed order thereon,. and shall forthwith serve copy of ~nd order.
the same on the parties or their attorneys, who, within 10
days after the receipt of same, shall file in writing their E:<ceptlon• by
exceptions, if any, to such proposed findings and order parties.
and said exceptions shall specify the particular part or
parts of the proposed findings of fact or proposed order
to which exception is made, and said exceptions shall include any additional findings and any change in or addition to, the proposed order which either party may think
proper. Citations to the record shall be made in support of such exceptions. 'Where briefs are filed, the same Brleh and arf
h
.
A
gument thereon.
.
sb aI1 contam a copy o sue exceptwns.
rgument on
the exceptions to the proposed findings and order, if exceptions be filed, shall be had at the final argument on
the merits.
XIII. DEPOSITIONS IN CONTESTED PROCEEDINGS.

The Commission may order testimony to be taken by comm!ulon
t d
d"
may order.
. , ,
depos1hon m a contes e procee mg.
Depositions may be taken before any person designated Be!o~e any per. ,
dh .
t d , ,
h son des1gnated.
by the CommiSSIOn an avmg power o a m1mster oat s.
Any party desiring to take the deposition of a witness App!i~ationsfor
shall make application in writing, setting out the rea- depoSJtwna.
sons why such ueposition should be taken, and stating the
time when, the place where, and the name and post-office
address of the person before whom it is desired the depo1 Rule adopted by the Commls.••l()n May 20, 1921, making rules theretofor-e XII t() XV, tncluslve, XIII to XVI. The language of the first sentence of the rule wllS c!Janged by resolution passed by the Commission
Jan. 25, 1922, and again, to its pre~ent form, Sept. 22, 1922.
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sition be taken, the name and post-office address of the
witness, and the subject matter or matters concerning
which the witness is expected to testify. If good cause
be shown, the Commission will make and serve upon the
parties, or their attorneys, an order wherein the Commission shall name ~he witness whose deposition is to be
taken and specify the time when, the place where, and
the person before whom the witness is to testify, but such
time and place, and the person before whom the deporoition is to be taken, so specified in the Commission's order,
may or may not be the same as those nameu in said
application to the Commission.
wti::!!:"ony of The testimony of the witness shall be reduced to writing by the officer before whom the deposition is taken,
or under his direction, after which the deposition shall
be subscribed by the witness and certified in usual form
Deposition to be by the officer.
After the deposition has been so certified
forwarded.
• sh a11 , t oget h er w1t
• h a copy t h ereo f rna d e b y sueh offi cer
It
or under his direction, be forwarded by such officer under
seal in an envelope addressed to the Commission at its
office in ·washington, D. C. Upon receipt of the deposiAndd,ntedd. Copy tion and copy the Commission shall file in the record in
t o e en an1 or
hi• attorney.
said proceeding such deposition ami forward the copy
to the defendant or the defendant's attorney.
et~ize or paper,
Such depositions shall be typewriten on one side only
of the paper, which shall be not more than 8! inches
wide and not more than 11 inches long and weighing not
less than 16 pounds to the ream, folio base, 17 by 22
inches, with left-hand margin not less than 1! inches
wide.
NotlcP.
No deposition shall be taken except after at least six
days' notice to the parties, and where the deposition is
taken in a foreign country such notice shall be at least
15 days.
1
to t~!~tlona as
No deposition shall be taken either before the proceeding is at issue, or, unless under special circumstances and
for good cause shown, within 10 days prior to the date of
the hearing thereof assigned by the Commission, and
where the deposition is taken in a foreign country it shall
not be taken after 30 days prior to such date of hearing.
XIV. DOCUMENTARY EVIDENCE.
ma~!~:fntrn:~r~
only to be filed.

Where relevant and material matter offered in evidence
is embraced in a document containing other matter not
material or relevant and not intended to be put in evi-
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dence, such document will not be filed, but a copy only
of such relevant and material matter shall be filed.
XV. BRIEFS.

Unless otherwise oru€red, briefs may be filed at the Time of filing.
close of the testimony in each contested proceeding. The
presiding Commissioner or Examiner shall fix the time
within which briefs shall be filed and service thereof shall
be made upon the adverse parties.
the secretary and be ac- retary
Filed y;ith see.
All briefs must be filed with
With proof
,
companied by proof of service upon the adverse parties. of service.
Twenty 7 copies of each brief shall be furnished for the
use of the Commission, unless otherwise ordered.
Application for extension
of time
in which
to file any extension
Applications for
• •
•
• •
•
of time.
brief shall be by petition m writmg, statmg the facts
upon which the application rests, which must be filed
with the Commission at least five days before the time for
filing the brief.
Every brief shall contain, in the order here stated(1) A concise abstract or statement of the case.
Form or brief.
(2) A brief of the argument, exhibiting a clear statement of the points of fact or law to be discussed, with the
reference to the pages of the record and the authorities
relied upon in support of each point.
Every brief of more than 10 pages shall contain on its Requlrementalf
. }1 page re f erences, the more
than 10
• t .m dex wit
top fly leaves a subJeC
page>.
subject index to be supplemented by a list of all eases
referred to, alphabetically arranged, together with references to pages where the cases are cited.
Briefs must be printed in 10 or 12 point type on good Size "or type,
• h es by 10~1~me
• h es, wit
• }1 ms1de
• • mar- paper, etc.
ungl aze d paper 8 me
gins not less than 1 inch wide an(l with double-leaded
text and single-1eacled citations.
Oral arguments will be had only as ordered by the oralarlfllm•nt..
Commission.
·
XVI. ADDRESS OF THE COMMISSION.

All communications to the Commission
must be ad- Comm1aston,
Feder~I ~rade
• .
dressed to Federal Tra.de CommissiOn, 'Vashington, D. C., Washington, D.o.
unless otherwise specifically directed.
'Fifteen copies originally called for.
July 20, 10::?0.

Amended to Its present form

TABLE OF COMMODITIES.
Pa&a.

Adding machines -------------------------------------------------- 418
Artificial bait------------------------------------------------------- 355
Automobile accessories, Inner tubes, etC------------------------------- 235
Automobile tires----------------------------------------------------- 235
lBait, artificial------------------------------------------------------- 355
lBaking powder-----------------------------------------------------1
lButter-------------------------------------------------------------55
Check writers------------------------------------------------------87
Chocolate creams---------------------------------------------------- 120
Clothing------------------------------------------------------- 215,309,452
Coal---------------------------------------------------------------- 209
Combs------------------------------------------------------------- 423
Containers (for fruits and vegetables) _______________________:..________ 391
CutlerY------------------------------------------------------------- 114
Degreasing materials----------------------------------------------69
Dyes-------------------------------------------------------------- 220,410
Finishing materials-------------------------------------------------- 220
Fishing tackle------------------------------------------------------- 355
Flour--------------------------------------------------------------31
Fountain pens------------------------- 163,167,172,177,182,188,193,199,204
Fruit containers----------------------------------------------------- 391
Furniture--------------------------------------------------------- 330,333
Germicides_--------------------------------------------------------- 155
Glue---------------------------------------------------------------- 129
Groceries----------------------------------------------------------- 31,466
Ilalr dye (henna>--------------------------------------------------- 410
Ilardware----------------------------------------------------------- 428
Ilenna hair dye----------------------------------------------------- 410
llogs---------------------------------------------------------------73
Ilones (razor>------------------------------------------------- 351,378,382
Inner tubes--------------------------------------------------------- 235
Ivory pyralln-------------------------------------------------- 305,423,446
Knitted outer wear (for women>------------------------------------- 402
l{nlves (pocket)----------J------------------------------------ 338,342,346
Live stock, meat and meat products----------------------------------- 457
Lubricating oil ------------------------------------------------------ 102
Meat and meat products---------------------------------------------- 457
Men's and boys' clothing ____________________________________________ 309, 452
lH illlnery------------------------------------------------------------ 323
Motor fuel---------------------------------------------------------- 387
~ltrated cellulose---------------------------------------------- 305,423,446
~otions ------------------------------------------------------------305
Oils (automobile)--------------------------------------------------- 102
Paint (roof)---------------------------------------------~---------27
639
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Paae.

Pencils-------------------------------------------------------------51
Pocket knives----------------------------~-·------------------- 338, 342, 346
Pyroxlin plastiC------------------------------------------------ 305,423,446
Itazors-------------------------------------------- 317,334,363,368,373,382
Razor hones------------------------------------------------------- 351,378
Razor strops-------------------------------------------------------- 22,26
Root paint------------------------~--------------------------------27
Safes and vaults----------------------------------------------------- 285
Safety razors-------------------------------------------------------- 363
Salt blocks-------------------------------------------------------- 149
Sausage------------------------------------------------------------- 297
Scarfs--------------------------------------------------------------- 402
Shellac substitute---------------------------------------------------65
Ship-chandlery supplies _______ ------- ______ 225,243,248, 253,257, 2!l2, 313
Shi~repalr parts----------------------------------------------------97
SoaP------------------------------------------------------------- 69,397
Soaps, textile, substitute fot·_ ------- -------------- ------------------· 230
Spark plugs--------------------------------------------------------41
Strops (razor)-----------------------·-------------------------------- 22, 26
Suits, men's (see also clothing)--------------------------------------- 452
Sweaters------------------------------------------------------------ 402
Talcum powder------------------------------------------------------ 258
Textlle soap substitutes---------------------------------------------- 230
Tires (automobile)----------------------------- ------~-'------------ 235
Tollet preparatlons.------------------------------------------------ 258, 305
Tollet sets---------------------------------------------------------- 446
Varnish-------------------------------------------~·---- ---------- 108, 144
Vaults-------------------------------------------------------------- 285
Vegetable containers------------------------------------------------- 391
VVatches (Swiss)---------------------------------------------------17

INDEX.
Page.

Acquiring stock to eliminate competition______________________________ 457
Adulterating:
Failure to disclose----------------------------------------------- 452
Advertising:
Attempting by intimidation and tht·eats to prevent dealers from
advertising respondent's products at cut prices. See Cutting off
or restricting access to market.
Attempting to cut off or restrict access of price cutters to markets
by inducing publishers thereof to refuse their advertising. See
Cutting off or t•estrlcting access to market.
Advertising falsely and misleadingly:
For unfair practices In general. See Unfair competition or practices
condemned in this volume.
Ad ul tera tlon~ot disclosed________________________________________________
452
Composition of producL----------------------------- 1,149, 305,423, 446
Geogl'Rphical advantages of advertiser____________________________
73
Government (United States) connection with or special sanction of,
business, or products, or both------------------------- 41, 102, 149,387
Kind of articles offet·ed in connection with combination sales plan__
31
Location in geographical section noted for kind of products made or
dealt in by respondent--------------------------------------- 209, 373
Misrepresenting business status or situationAdvantages to be secured from dealing with___________________
31
Firm identityBy simulating or appropriating tlrm or trade name of competitor-------------------------------------- 120,285,323,402
By using location together with simulating name, near competitor's long-established place of business ____________ 285,323
Government (United States) connection with, false claim of___ 102
Jobber or dealer as manufacturer--------------------------- 200, 317
Mail-order business as "Importers and jobbers"--------------- 373
Size and advantages to be secured through deallng with________
73
1\llsrepre~:~enting prices" Combination-sales" plan-----------------------------------31
"~o extra charge for credit"------------------------------ 330, 333
Through assigning fictitious values to articles offered as alleged
bargains-------------------------------------------------- 373
Through the use of exaggerated, fictitious, pretended usual retail prices on products or their individual containers_________ 317
Misrepresenting sout·ce of productBy simulating trade name----------------------------- 155, 200, 410
Nature of product----------------------------------------------- 51,73
Ofl'erlng deceptive Inducements to purchase (not otherwise
classified)Articles "free" in connection with other purchases, at exaggerated, assigned values----------------------------------- 317
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Advertising falsely and misleadingly-Continued.
Page.
Quality of products-------------------------------------------- 31, 410
Qualities possessed by producL---------------------------------- 73, 15:>
Quantities of articles offered in connection with combination-sales
plan ---------------------------------------------------------Used products as new or rebuiltAs new----------------------------------------------------As rebuilL----------------'---------------------------------Claiming falsely to be authorized dealer for mnnufact.urer's new
product-------------------------------------------------Offering used machines of a -certain make as new, at lower prices
than for the new------------------------------------------Use of competitor's Instructions, bulletins, etC---------------------Values of articles offered In connection with combination-sales plan__
Agreement:
See Combining or conspiring; Maintaining resale prices.
Violating agreement with a competitor to discontinue unfair practice.
See Violating agreement with a competitor to discontinue unfair
practices.
Appropriating competitor's firm or business name, etc.:
In general. See also Unfair competition or practices.
Directions and Instructions of competitor _________________._________

31

87
418

87
87
155
31

155

Firm or business name----------------------------------------- 323, 391.
Geographical reputation------------------------------------ 114,20!l,309
Trade name, mark or brand _________________·______ 22, 26,114, 297, 323,402
Approval, falsely claiming approval not accorded. See Misrepresenting
products.
Articles. See Products.
Associations, trade associations, as involved in plan by jobbers to block or
Umit sales to objectionable competitors. See Combining or conspiring.
Assuming misleading firm or business name:
See also Appropriating competitor's firm or business name, etc.; Misrepresenting business status or situation; Simulating.
Implying dealer a manufacturer__________________________________ 209
Implying manufacturing operations on pa1t of user not according to
facts---------------------------------------------------------215
Location------------------------------------------------------ 209, 373
Bargains, misleading represeutations or course of conduct to create impression of unusual bargains. See Advertising falsely and misleadIngly; Misrepresenting prices.
Boycotting:
See also Combining or conspiring.
By jobbersTo cut oft' or restrict, source of supplies of objectionable competitors----------------------------------------------------- 428,466
By salesmenTo cut off or restrict, source of supplies of objectionable competitors------------------------------------------------------- 466
Breach of contract. See Inducing breach of competitors' contracts.

INDEX.
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Bribing:
Page,
Employees of customers or prospective customers; entertainment of
or gratuities or gifts of money to, to infi.uence in favor of donor's
productsCigars-----------------------------------------------------65
Entertainment----------------------------------------------- 292
Gifts (not specified)----------------------------------------65
Liquor-----------------------------------------------------65
~Ieais----------------------------------------~-------------65
~Ioney ___________ 65,69,97,108,129,220,225,230,243,248,253,202,313
·
Business:
Competitor's course of, disparaging or misrepresenting. See Disparaging or misrepresenting competitors or their products.
Identity, concealing. See Concealing business identity.
Methods, unfair, ln general. See Unfair competition or practices.
Misrepresenting business status or situation. See Advertising falsely
and misleadingly ; Misrepresenting business status or situation.
Capital stock. See Acquiring stock to eliminate competition.
Cigars, gifts of, to employees of customers or prospective customers, to
intluence In favor of donor's products. See Bribing.
Classifica tlon :
Trade classificationAs part of plan to confine business to "regular" jobbers. See
Combining or conspiring.
Not based upon quantity, difference in cost of selling, transportation, competitive conditions or selection of customers in bona
fide transactions and not in restraint of trade. See Discriminating in price.
Clayton Act :
Cases underSec. 2------~---------------------------------------------- 258,355
Sec. 1------------------------------------------------------- 457
Text------------------------------------------------------------ 512
Coercing. See Boycotting; Combining or conspiring; Cutting off competitor's supplies; Cutting o:II customers' supplies; Intimidating or
threRtening.
Combination sales plan, use of, to deceive as to prices really exacted.
See Advertising falsely and misleadingly; Misrepresenting prices.
Combing or conspiring:
By jobbers or dealersTo accord less favorable terms to, or to cut o:II or restrict,
source of supplies of, objectionable competitorsBy conveying the impression to manufacturers that sales
not made through " regular channels " would result In
loss of patronage of " regular " dealers or jobbers_______ 466
By furnishing manufacturers' association with list of
"legitimate" jobbers---------------------------------- 428
By informing manufacturers of disapproval of sale to
" 1llegitlmate " jobbers, discovered through system of
espionage-------------------------------------·------- 428
By informing manufacturers and their association that
- sales to a cooperative association of retallers or its
wholesale purchasing agency would afford a reason for
refusal to make further purchases---------------------- 428
111213°-23-VOL 4--42

644

FEDERAL TRADE COMMISSION DECISIONS.

Combing or conspiring-Continued.
P11ge.
By jobbers or dealers-Continued.
To accord less favorable terms to, etc.-Continued.
By limiting membership to " regular" jobbers and so advising the National Association of Manufacturers-------- 428
By publishing in trade periodicals lists of their membership as " legitimate " jobbers-------------------------- 428
By refusing membership to their association, to a wholesale purchasing agency of a retailers cooperative assocl.atfon-------------------------------------------- 428
By seeking the publication of derogatory matter relative to objectionable competitors, in trade periodicals,
to bring about refusal to sell them by manufactures___ 428
By threatening a jobiJer memiJer of their assoclatlon with
loss of business in event of his connecting with a wholesale purchasing agency of a retailer's cooperative association---------------------------------------------- 428
By salesmenTo accord less favorable terms to or to cut orr or restrict,
source of supplies of, objectionable competitors:
By conveying the Impression to manufacturers that sales
not made through " regular channels" would result in
loss of patronage of "regular" dealers or joiJbers________ 466
Commercial bribery. See Br!IJ!ng.
Competitors:
Busine!:is of, spying on. See Spying on competitors' business.
Directions or Instructions of, appropriating. See Appropriating competitor's finn or business name, etc.
Disparaging or misrepresenting. See Disparaging or misrepresenting
competitors or their products.
Products of, disparaging or misrepresenting. See Disparaging or misrepresenting competitors or their products.
Supplies of, cutting orr. See Cutting off competitors' supplies.
Unfair practices directed at, In general. See Unfair competition or
practices.
Concealing business IdentitY------------------------------------------ 397
Concerted action. See Boycotting; Combining or conspiring; Cutting orr
competitor's supplies.
Confidential Information, procuring concerning competitor. See Spying
on competitors' business.
Confusion: For deceptive pructlces condemned In this volume. See Unfair competition or practices, etc.
Containers or packages :
Misbranding or mislabeling of. See Misbranding or mislabeling.
Simulation of. See Simulating.
Contract, Inducing breach of. See Inducing breach of competitors' con·
tracts.
Cooperative organizations, discrimination directed at. Seo Price discrimination.
Corporate name. See Firm or buslneRs name.
Costs. See Prices.
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Courts, decisions of, on petitions to review the orders of the Commission :
Beech-Nut Packing Co. (Supreme Court)--------------------------- 583
Canfield Oil Co. et aL-------------------------------------------- 542
Chamber of Commerce of Minneapolis et aL----------------------- 604
Kinney-Rome Co------------------------------------------------- 546
1
National Harness Mfrs. Assn - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 539
Raymond Bros.-Clark CO----------------------------------------- 625
Royal Baking Powder Co---------------------------------------- 614
Sinclair Refining Co. et aL--------------------------------------- 552
Western Sugar Refining Co. et aL-------------------------------- 557
Wholesale Grocers Assn. ct aL------------------------------------ 595
\Vlnslow et aL--------------------------------------------------- 578
Winsted Hosiery Co. (Supreme Court)---------------------------- 610
Customers:
Gifts of money, etc., to employees of, to influence in favor of donor's
products. See Bribing.
Supplies of, cutting off, to enforce resale price maintenance. See
Cutting off customers' supplies.
Cutting off competitors' supplies.
See also Combining or conspiring.
By threatening to withdraw or withhold patronage ______________ 428, 466
Cutting off customers' supplies:
To enforce resale price maintenance______________________________
17
Cutting off or restricting access to market :
By inducing trade periodicals to refuse price cutting advertisements_
17
Decisions of the courts on petitions to review the orders of the Commission:
Beech-Nut Packing Co. (Supreme Court)-------------------------- ti83
Canfield Oil Co. et aL-----------------------------~------------- 542
Chamber of Commerce of Minneapolis et aL----------------------- 604
I~lnney-Rome CO------------------------------------------------540
Nntlonalllarness l\Ifrs. Assn'------------------------------------- ti3!:>
Raymond Bros.-Clark Co------------------------------------------ 62::i
Royal Baking Powder CO----------------------------------------- 614
Sinclair Refining Co. et aL--------------------------------------- 552
Western Sugar Refining Co. et aL--------------------------------- 557
Wholesale Grocers Assn. et aL----------------------------------- 595
\Vlnslow et nL--------------------------------------------------- 578
Winsted Hosiery Co. (Supreme Court)------------------------~-- 610
Directions of competitor, appropriating. See Appropriating competitors'
firm or business name, etc.
Directories, trade directories, furnishing with lists of "legitimate" jobbers as art of plan to bloclt or limit sales to objectionable competitors.
See Combining or conspiring.
Discriminating in price-------------------------------------------- 2G8, 355
Disparaging or misrepresenting competitors or their products:
In trade journals, as part of plan by a~ssoclatcd jobbers to block or limit
sales to objectionable competitors------------------------------ 428
To Induce employees of competitors to breach their contracts_______
55
Employees of customers or prospective customers, gifts of money, etc.,
to, to Influence In favor of donor's products. See Bribing.
1

Opinion deal!ng with the printing of the record on petitions for review.
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Entertainment, of customers or prospective customers, to Influence In
favor of donor's products. See Bribing.
Enticement of employees. See Inducing breach of competitors' contracts.
Espionage. See Spying on competitor's business.
False and misleading advertising. See Advertising falsely and misleadingly.
Federal Trade Commission Act, texL--------------------------------- 499
Firm or business name. See Appropriating competitor's firm name, etc. :
Assuming misleading firm name; Simulating.
" Fr11e" goods. See Offering deceptive inducements to purchase.
Geographical location. See Location.
Gifts, to employees of customers or prospective customers, to Influence In
favor of donor's products. See Bribing.
Goods. See Products.
Government (United States):
False claim of indorsement or approval by. See Advertising falsely
and misleadingly ; Misrepresenting products.
Use of word to show nonexistent Government connection with, or
sanction of, business or products, or both. See Assuming misleadIng firm name; Misbranding or mislabeling; Naming products
misleadingly.
Gratuities, to employees of customers or prospective customers, to Influence in fa,·or of donor's products. See Bribing.
Identity, concealing. Sec Concealing business identity.
" Importers and jobbers," false claim by mail-order concern to be. See
Misrepresenting business status or situation.
Indorsement, falsely claiming indorsement not accorded. Sec Advertising falsely and misleadingly; Misrepresenting products.
. Inducing breach of competitors' contracts---------------------------55
Instructions of competitor, appropriating. See Appropriating competitor's firm or business name, etc.
Interfering with competitors or their business unfairly:
Unfair practices condemned in this volume. See Unfair competition
or practices.
Intimidating or threatening:
See also Boycotting; Combining or conspiring; Cutting off competitor's supplies.
By advising brokers' and manufacturers' representatives of loss of
patronage In event of sales by them to objectionable competitors__ 4613
By sending notice of organization of jobbers or dealers to manufacturers to convey impression of concerted action in event of
their failure to confine their sales to "regular" channels of distribution______________________________________________________ 466
By sending notices calculated to convey impression of loss of
patronage In event of addressee's failure to confine sales to "regular" channels of distribution___________________________________ 466
Threatened suits-To induce price cutters to give up supplies____________________
17
To prevent price cutters from advertising at cut prices_________
17
To Induce competitors' employees to breach their contracts--------55
Jobber:
False claim by mall-order concern to he. See Advertising falsely
and misleadingly; Misrepresenting business status or situation.
False claim by, to be manufacturer. See Advertising :falsely and
misleadingly; Misrepresenting business status or situation.

INDEX.
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Liquor, gifts of, to employees of customers or prQspectlve customers, to
Influence In favor of donor's products. See Bribing.
Location:
Falsely claiming advantages due to. See Advertising falsely and
misleadingly ; Misrepresenting products.
Use of name of place noted for certain products to give benefit
thereof to products not there made. See Appropriating competitor's firm name, etc. ; Misbranding or mislabeling.
Mail-order concern, false claim by, to be " importers and jobbers."
See Misrepresenting business status or situation.
Maintaining resale prices:
ThroughAgreements-------------------------------------------------17
Buying up supplies of price cutters coerced into selling by
threatened suits------------------------------------------17
Cutting otT or restricting access to market of price cutters
throughInuuclng trade periodicals to refuse their advertisements
otTerlng products at cut prices-------------------------17
Intimidation and threatened suits in the event of their
advertising at cut prices------------------------------17
Cutting otT source o:t' supplies of price cutters-----------------17
Manufacturer, false claim by jobber to be. See Advertising falsely anu
misleadingly; Misrepresenting business status or situation.
Meals, gifts of, to employees of customers or· prospective customers, to
influence in favor of donor's products. See Bribing.
Misbranding or mislabeling:
See also Advertising falsely and misleauingly; Misrepresenting prices.
Composition of product_ _____________________________ 1, 182, 193, 199, 397
Implying United States Government connection with or sauction of__ 144
Source of product·
Identity of n1aker or dealer-------------------------------- 102,120
Place made or sold fron1----------------------------------- 114,309
Misleading practices in general. See Unfair competition or p1·actices.
Misrepresenting business status or situation:
See also Advertising falsely and misleadingly; Appropriating competitor's firm or business name, etc.; Assuming misleading firm or
business name.
· Advantages to be secured from dealing with----------------------31
Distributor or authorized dealer, false claim of being ______________ 87,285
Firm identityBy fictitious cla!Dl of being distributor, and use of name simulating that of alleged principaL------------------------------- 285
By locatin~ with simulating name near competitor's long established place of business------------------------------------ 285
Geographical advantages----------------------------------------73
Government connection With, false claim of________________________ 102
Jobber or dealer as manufacturer---------------------------- 87,209,317
Mall-order business as "importers and jobbers"------------------- 373
Ma-nufacturer of product
also manufacturer of raw material
therefor------------------------------------------------------- 215
Size and advantages to be secured through dealing with____________
73

as
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Misrepresenting prices :
p 8 ge
By falsely claiming product to be Government surplus sold at reuuced prices--------------------------------------------------- 102
By selling In combinations only and assigning abnormally low prices
to well-known products. and abnormally high prices to otl1er products----------------------------------------------------------31
"No extra charge for credit," false claim of _____________________ 330, 333
Through assigning fictitious values to articles offered as alleged bargains --------------------------------------------------------- 373
Through the use of exaggerated, fictitious, pretended usual retail
prices on products, their individual containers, or curds or circulars In connection with which sold ___________ 163,167,172,177,182,188,
193,199,204,317,334,338,342,346,351,363,368,372,378,382,397
Misrepresenting products:
See also Adulterating; Advertising falsely and misleadingly; Appropriating competitor's firm or business name, etc.; Assuming misleading firm or business name; Misbranding or mislabeling; Naming products misleadingly; Simulating.
Composition or Ingredients----------------------------- 149, 305, 423, 446
Indorsement or approval accorded to by United States Government----------------------------------------------------- 41,149,387
Kind of articles offered in connection with combination sales plan___
31
Nature---------------------------------------------------------73
Qualities------------------------------------------------ 31, 73, 155, 410
Quantities of articles offered In connection with combination sales
plnns---------------------------------------------------------31
Source of product, responuent's as competitor's-------------------- 102
Used products, as new--~---------------------------------------- 87,418
At lower prices than for the new-----------------------------87
With name plates and serial numbers changed to conform to
those on new products-------------------------------------81
Values of articles offered In connection with combination sales plan__
31
Money, gifts or payments of, to employees of customers or prospective
customers; to lnfiuence in favor of donor's products. See Bribing.
Name:
Firm or business name, See Appropriating competitor's fit•m or business name, etc. ; Assuming misleading firm or business name; Simulating,
Trade name. See Appropriating competitor's firm or business name,
etc.; Naming or describing products misleadingly; Simulating.
Naming prouucts misleaulngly:
See a-lso Advertising falsely and misleadingly; Appropriating competitor's firm or business name, etc.; Assuming misleading firm or business name; Misbranding or mislabeling; Simulating.
27
Implying ingredients not contained-------------------------------Implying United States Government connection with or sanction of__ 102
Nature of product-----------------------------------------------51
Source or place of manufacture----------------------------------- 209
Obstructing competitors or their business unfairly. See Unfair competition or practices.
Offering as new or rebuilt, used products. See Misrepresenting products.
Offering deceptive Inducements to purchase (not otherwise closslfled):
Articles "free" In connection with other purchases, at exaggerated,
assigned values------------------------------------------------ 311

INDEX,

Offering commodities not possessed to secure business _____________ _
In connection with combination sales plan ____________________ _
Showing prospective customers, without so stating, articles not conforming to those advertised _________________________________ _
Through using pretended guarantee------------------------------Orders, combination, use of to deceive as to real prices. See AdvertisIng falsely and misleadingly; Misrepresenting prices.
Packages or containers:
Misbranding or mlslabellng of. See Misbranding or mislabeling.
Simulation of. See Simulating.
Passing off, for deceptive practices inten<led to accompllsb. See Unfair
competition or practices.
Patronage, threats to withdraw or withhold. See Boycotting; Combining or conspiring; Cutting off competitor's supplies.
Perio<licals. See Trade periodicals.
Petitions to review, uecisions on.
Beech-Nu_t Packing Co. (Supreme Court)------------------------Canfield Oil Co. et aL------------------------------------------Chamber of Commerce of Minneapolis et aL _____________________ _
Kinney-Rome 00-----------------------------------------------National Harness M:frs. Assn.'-----------------------------------Raymond Bros.-Clark Co----------------------------------------Royal Baking Powder Co---------------------------------------Sinclair Refining Co. et aL--------------------------------------Western Sugar Refining Co. et aL-------------------------------Wholesale Grocers Assn. et aL----------------------------------VVinslow et al--------------------------------------------------Winsted Hosiery Co. (Supreme Court)--------------------------Practices:
·
Of competitor; false statements as to. See Disparaging or misrepresenting competitors or their products.
Unfair or unlawful practices condemned In this volume. See Unfair.
competition or practices.
Presents to employees of customers or prospective customers, to Influence
in favor of donor's products. See Bribing.
Price discrimination. See Dlscrlmlnatlng In price.
Price maintenance. See Maintaining resale prices.
Prices, fixing prices of products for resale. See ?.faintaining resale
prices.
Prices:
Real prices intended to be charged, concealing to create impression
of unusual bargainThrough use of combination sales plan. See Advertising falsely
and misleadingly; Misrepresenting prices.
Through use of exaggerated, fictitious pretended usual retall
prices on products, their Individual containers, or cards or
circulars In connection with which sold. See Misrepresenting
prices.
.
Uniform, efforts to fix and maintain. See Maintaining resale prices.
'Opln!on dealing with the printing or the record on petitionR for review.
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4G2
193

583

542
604

546
539

625
614
552
557
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578
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Products:
Page.
Adulterating. See Adulterating.
Misbranding or mislabeling. See Misbranding or mlslabellng.
Misdescribing in various ways. See Advertising falsely and r.llsleadingly.
Naming misleadingly. See Naming products misleadingly.
One's competitors', mlsrepresenqng. See Disparaging or misrepresenting competitors or their products.
One's own, misrepresenting. See Misrepresenting products.
One's own, misrepresenting prices of. See Misrepresenting prices.
Prospective customers, gifts of money, etc., to employees of, to Influence
In favor of donor's products. See Bribing.
"Rebullt," falsely offering used products as. See 1\Ilsrepresentlug
products.
Refusal to buy, threat of. See Boycotting; Combining or conspiring;
Cutting off competitors' supplies.
Repaired used product, offering as new or rebuilt. See Misrepresenting
products.
Resale price maintenance. See Maintaining resale prices.
Retailer, false claim by, to be Importers or jobbers. See Advertising
falsely and misleadingly ; Misrepresenting business status or situation.
Second-hand products, offering as new or rebuilt. See Misrepresenting
products.
SelUng cheap, false or deceptive claim of. See Advertising falsely and
misleadingly; Misrepresenting prices.
Simulating:
See also Appropriating competitor's firm or business name, etc.
Containers of superior product of respondent theretofore sold and
advertised as such, used for new Inferior product________________
1
Containers or packages of competitor _______________________ 235, !!97, 410
Firm or business name----------------------------- 120,235,285,323,402
Trade name or mark of competitor __________ 102,120,155,235,297,402,410
Size, false claim as to. See Advertising falsely and misleadingly: Misrepresenting business status or situation.
Source of products, misrepresenting. See Appropriating competitor's firm
or business name, etc.; Assuming misleading firm or business name:
Naming products misleadingly; Simulating.
Spying on competitors' business:
To secure information as to sales to objectionable competitors_______ 428
Stenclling or marking abnormal resale prices on product, or containers
or mountings thereof, etc., to mislead as to prices Intended to be
charged. See Misrepresenting prices.
Stock, acquisition of, to eliminate competition. See Acquiring stock to
eliminate competition.
Suits, threatened, to coerce. See Intimidating or threatening.
Supplies:
Cutting off ofCompetitor. See Cutting off competitor's supplies.
Customers, to enforce resale price maintenance. See Cutting off
customers' supplies.
Threats. See Boycotting; Combining or conspiring; Cutting off competitor's supplies; Intimidating or threatening.
Trade associations, as Involved in plun to block or llmit sales to objectionable competitors. See Combining or conspiring.
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Trade classification :
Paae.
As means of confining distribution to " regular" channels of distribution. See Combining or conspiring.
Not based upon quantity, difference in cost of selling, transportation,
competitive conditions, or selection of customers in bona fide transactions and not In restraint of trade. See Discriminating In price.
Trade directories, furnishing with lists of "legitimate" jobbers as part
of plan to block or limit sales to objectionable competitors. See Combining or conspiring.
Trade-mlll.rks or trade names. See Appropriating competitor's firm or
business name, etc.; Naming products misleadingly; Simulating.
Trade periodicals, attempting to cut off or restrict access of price cutters
to markets by inducing publishers thereof to refuse their advertising.
See Cutting off or restricting access to market.
Unfair competition or practices condemned in this volume. See AcquirIng stock to eliminate competition; Adulterating; Advertising falsely
and misleadingly; Appropriating competitor's firm or business name,
etc. ; Assuming misleading firm or business name; Boycotting ; Bribing;
Combining or conspiring; Conceallng business identity; Cutting off
competitors' supplies ; Cutting off Customers' supplies ; Cutting off or
restricting access to market; Discriminating in price; Disparaging or
misrepresenting competitors or their products; Inducing breach of competitors' contracts; Intimidating or threatening; Maintaining resale
prices ; Misbranding or mislabeling; Misrepresenting business status
or situation; Misrepresenting prices; Misrepresenting products; NamIng products misleadingly; Offering deceptive inducements to purchase;
Simulating; Spying on competitor's business; Violating agreement to
discontinue unfair practices.
United States. See Government.
Used products, offering as new or rebuilt. See Misrepresenting products.
Violating agreement with competitor to discontinue unfair practices ___ _
55
\Vebb Act, text----------------------------------------------------- 535
Wholesaler. See Jobber.
Withdrawal of patronage. See Boycotting; Combining or conspiring;
Cutting off competitor's supplies.
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