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{Page references having to do with that class of false, misleading, and fraudulent adver-
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Benedict Manutacturing Co. (P14
Bernardi, G. (Benaris) 794
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Dermatologleal Products Corp : 6
Dodge, Inc. et al — 740, 741
Dodge, Ray L., et al 740, 741
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PHILIP R. PARK, INC,, ET AL — - 368 541
Petition for review filed in Circuit Court of Appeals for the
Ninth Circuit on July 1, 1943. Commission's order modified as
stipulated to, and afiirmed, and petition dismissed January 6,
1944. 142 F. (24) 460.
STETSON FELT MILLS 36 051
Petition for review filed in Circuit Court of Appeals for the
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by Superior Portland Cement, Inc., on August 23, 1943; by
Northwestern Portland Cement Co. on August 26, 1943; by
Riverside Cement Co. on September 1, 1943 ; by Universal Atlas
Cement Co. on Septembdr 7, 1943 ; by Californih Portland Cement
Co. on September 8, 1943 ; and by Monolith Portland Cement Co.
and Blaine S. Smith, et al., on September 13, 1943.
ALMA’S HOME MADE CANDIES.. -36 885
Petition for review filed in Circuit Court of Appeals for the
Eighth Circuit on August 14, 1943. Commission’s order affirmed
June 29, 1944, 143 F, (24) 431.
SCREEN BROADCAST CORP., ET AL. 36 957
Petition for review filed in Circuit Court of Appeals for the
Second Clircuit on August 24, 1943. Petition withdrawn and
dismissed May 9, 1944.
ATLANTIC PACKING CO. ET AL_____. 37 46
Petitlon for review filed in Clrcuit Court of Appeals for the
Third Clrcuit on August 31, 1943,
LEKAS & DRIVAS, INC 37 9
Petition for review filed in Circuit Court of Appeals for the
Second Circuit on September 3, 1943.
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Name
DEARBORN SUPPLY CO
Petition for review filed in Circuit Court of Appeals for the
Seventh Circuit on September 11, 1943,
ASSOCIATED LABORATORIES, INC., ET AL
Petition for review filed in Circnit Court of Appeals for the
Second Circuit on September 16, 1943.
PROGRESS TAILORING CO. ET AL
Petition for review filed in Cireuit Court of Appeals for the
Seventh Circuit on September 17, 1943
J. E. TODD, INC
Petitlon for review filed in Court of Appeals for the District
of Columbia on September 24, 1943.
UNITED STATES MALSTERS ASS'N ET-AL
Second petition for review filed in Circuit Court of Appeals for
the Seventh Circult on October 11, 1943. .
MANHATTAN BREWING CO
Petition for review filed in Circuit Court of Appeals for the
Seventh Circuit on October 27, 1943.
THE MILK AND ICE CREAM CAN INSTITUTE ET AL __o___
Petition for review filed in Circuit Court of Appeals for the
Seventh Circuit on November 15, 1943.
VOCATIONAL PLACEMENT BUREAU ET AL
Petition for review filed in Circnit Court of Appeals for the
Sixth Circuit on November 27, 1943. Petition dismissed July 17,
1944,
MODERN MARKETING SERVICE, INC, ET AL
Petition for review filed in Circuit Court of Appeals for the
Seventh Circuit on December 15, 1943.
RED AND WHITE CORP. ET AL
Petition for review filed in Circuit Court of Appeals for the
Seventh Circuit on December 15, 1943.

Vol.
37

37

a7
37
37
37
37
37
37

37

Page
K5

263

277

492

342

376

419

464
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Abbreviations: 8, C.=U, 8, Suprema Court; C. C. A.

=C{rcuit Court of Appeals; 8. C, of

D, C.=Supreme Court of the District of Columbia (changed on June 25, 1938, to District
Court of the U. S, for the District of Columbia, and identified by abbreviation D. C,
of D. C.); C, A. of (or for) D. C.=T. 8. Court of Appeals for the District of Columbia
(prior to June 7, 1934, Court of Appeals of the District of Columbia) ; D. C.=District

Court.

Hyphenated numbers refer to volume and page of the F. T, C. Reports, the num-

bers preceding the hyphen denoting the volume, the numbers following, the page.

Ace Auto Supply Co., The, et ol _______
Adolph Kastor & Bros., Inc
138 F. (2d) 824.
Advance Paint Co
A. B. Staley Mfg. Co., et al
135 F. (2d) 453.
Alberty, Adah
118 F. (2d) 669.
Algoma Lumber Co., et al.?
56 F. (2d) 774; 64 F. (2d) 618;291 U. 8. 67;
(54 S. Ct. 315).
Allen B. Wrisley Co., et al
113 F, (2d) 437. ‘
Alle-Rhume Remedy Co., Inc., et al__.__ e
Allied Pharmacal Co., Inc., ete e .___
Aluminum Co. of America
284 Fed. 401; 299 Fed. 361.
Amber-Tta (Ward J. Miller)
A. McLean & Son, et al
84 F. (2d) 910; 94 F. (24d) 80Z.

American Army and Navy Stores, InCooeeo_—
American Candy Co
97 F. (2d) 1001.
American College, et al
American Field Seed Co.,, et 8l ___.

(C. C. A) 32-1891.
(C. C. A.) 37-818,

(C. C. A.) “Memoranda,” 20-739.
(C. C. A.) 36-11206.

(C. C. A.) 32-1871.

(C. C. A.) 16-657, 17-609; (S. C.)
18-669.

(C. C. A.) 31-1815.

(C. C. A.) 30-1613.
(D. C.) 31-1905,
(C. C. A.) 5529, 7-618,

(C. C. A)) 21-1223.

(C. C. A.) 22-1149, 26-1501; 31-
1828.

(C. A. for D. C.) 23-1392.

(C. C. A.) 27-1688.

(C. C. A)) 30-1674. .
(C. C. A.) 30-1648.

1Interlinear citations are to the reports of the National Reporter System and to official

United States Supremge Court Reports in those cases In which the proceeding, or proceedings
a3 the case may be, have been there reported. Such cases do not Include the declsions of the
Supreme Court of the District of Columbia, nor, in all cases, some of the other proceedings
set forth in the above table, and described or reported in the Commission’s Declsione and
the Commission publications entitled “Statutes and Decisions—1914-1929,” and “Statutes
and Declsions—1930-1938,” which also Include cases here involved, for their respective
periods.

Said publications also include Clayton Act cases bearing on those sections of sald Act
administered by the Commission during the aforesaid period, but in which Commission was
not a party. “S. & D.” refers to earlier publicatlon, reference to later belng “1938 8. & D.”
For “Memorandum of Court Actlon on Miscellaneous Interlocutory Motions” durlng the
period covered by the second compliation, namely 19030-1938, see sald compilation at page
485 et seq.

* For Interlocutory order of lower court, see “Memoranda,’” 28-1906 or 1938 S. & D. 487,

XXI
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American-Medicinal Products, Inc., et 1_11 _______ (D. C.) 30-1683; (C. C. A)) 36~

136 F. (24) 426. 11617.
American Snuff Co (C. C. A.) 13-607.
38 F. (24) 547.

American Steel and Wire Co.,, of N. J.,, The, (C. C. A.) 34-18G2.
et al.
American Television Institute, Inc., U. 8. v____ (D. C.) 86-1175. .
American Tobacco Co (D. C.) 5-558; (8. C.) 7T-599;
283 Fed. 999; 264 U. 8. 298 (44 8. Ct. 338); (C. C. A.) 9-653; (S. C.) 11~
9 F. (24) 570; 274 U. S. 543 (47 8. Ct. 668
603).
America’s Medicine, ete. (Harry . Benham)_.._ (D. C.) 29-1629.
Anchor Hocking Glass Corp., Lancaster, Ohio, (C. C. A.) 34-1789.
et al.
124 F. (2d) 187.
Antisepto Products Co., ete. (Edward L. Jen- (D. C.) 29-1637.

kins et al.).

Ardelle, Inc., Helen (C. C. A.) 28-1804.
101 F, (2d) 718.

Arkansas Wholesale Grocers ASSM. o cemeeea- (C. C. A.) 11-646.
18 F. (2d) 866. o

Armand Co., Inc,, et al (C. C. A)) 21-1202, 22-1155.
T8 F. (2d) 707; 84 F. (2d) 973.

Armour & Co.* : (C. C. A.) “Memoranda,” 20-745,

Army and Navy Trading Co (C. A. of D. C.) 24-1601.
88 F. (2d) 776.

Arnold Stone Co.* (C. C. A)) 15606

49 F, (2d4) 1017.
Aronberg, Earl (Positive Products Co., ete.) .- (D. C.) 29-1634; (C. C. A.) 85~

132 F. (2d) 165. 979,
Aron, Morris, et al. (Globe Printing €0.) e oo (D. C.) 36-1130.
50 F. Supp, 289.
Arrow-Hart & Hegeman Electric COmmmm oo (C. C. A)) 17-658, 683; (8. C)

63 F. (24) 108; 65 F. (2d) 336; 201 U. 8. 18-691.
587 (54 8. Ct. 532).
Artloom Corp.* : (C. C. A.) 18-680.
69 F. (2d) 36. _
Artloom Corp. v, National Better Business (D. C.) footnote, 15-597.
Bureau et al.
48 F. (24d) 897.
Associated News Photographic Service, Inc. (C. C. A.) 35-978.
et al.
Atlantic & Pacific Tea Co., The Great . _.__ (C. C. A.) 29-1501.
106 F. (24) 667,
Atlas Health Appliance Co, (Jacob L. Gold- (D. C.) 31-1897.
man), :
Avery Salt Co - (C. C. A)) 30-1667.
Aviation Institute of U, 8. A, Inc_oee_________ (C. A. of D. C) 21-1219.

8 Interlocutory order. See also 8. & D. 721.
4 For interlocutory order, see “Memoranda,” 28-1065 or 1938 8. & D, 485.
% For Interlocutory matter, see “Memoranda,” 28-1968 or 1938 8. & D. 489,
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Ayer, Harriet Hubbard, Inc.*

15 F. (2d) 274.
- Balditt, Rene P. (Clito Co.)

Balme, Paul

23 F. (24) 615.
Baltimore Grain Co. et al

284 Fed. 886; 267 U. 8. 586 (45 8. Ct, 461),
Baltimore Paint & Color Works, Inc

41 F. (24d) 474.
Barrager-Webster Co

" 95 F. (2d4) 1000.

Barber, Hiram (Motor Equipment Specialty

Co.), U. S. ».
Basic Products Co

260 Fed. 472,
‘Battle Creek Appliance Co., Ltd

Bayuk Clgars, Inc

Bazelon, Mitchell A, et al. (Evang Novelty

Co., ete.)

Bear Mill Manufacturing Co., Inc

98 F. (2d) 67.
Beech-Nut Packing Co.”

2641 Fed. 885; 257 U. 8. 441 (42 8. Ct. 150).

Belmont Laboratories, Inc

103 F. (2d) b538.
Bene & Sons, Inc., John

299 Fed. 468,

Benham, Harry S. (America’s Medicines, etc.) -
Benham, Leland F. (The Zelle C0.) cavaaacaae

Benton Announcements, Inc.

130 F. (2d) 254.

Berkey & Gay Furniture Co. et al. o cccomcee e

42 F. (24d) 427, !
Berry Seed Co. et al

109 F. (24) 1012,
Bethlehem Steel Co

Biddle Purchasing Co. et al

96 F. (2d) 687; 117 F. (2d) 29,

Blackstone Studios, Inc., et al

Block, Sol,, et al. (Rittenhouse Candy C0.) —u_
Blumenthal, Sidney, et al. (Rittenhouse Candy

Co.)

Bob Hofeller Candy Co
82 F. (2d) 647.
Bockenstette et al

134 F. (24d) 369.
Bonita Co., The, et al

81 F. (2d) 910.

(C. 0. A) 10-754.

(D. C.) 31-18%4.
(C. C. A) 131-117.

(D. C.) 5-578; (8. C.) 8632

(C. C. A.) 14-675.

(C. C. A.) 26-1495.

(D. C.) 86-1174.

(D. C.) 3-542.

(C. C. A.) 21-1220.

(C. 0. A) 14879 (footnote),
708; 28-1958; 20-1574.

(C. C. A.) 34-1806.

(C. C. A.) 27-1685.

(C. C. A)) 2-556; (8. C.) 4-583.

(C. C. A.) 28-1941,

(C. C. A.) 7-612 .

(D. C.) 29-1629.

(D. C.) 29-1631,

(C. C. A.) 85941,

(C. C. A.) 14-679.

(C. C. A.) 80-1849.

(D. C.) (8. C.of D. C.) footnote,
3-543. '

(C. C. A) 26-1511; 82-1840,
1867; 33-1796.

(C. C. A.) 35-978.

(C. C. A.) 26-1497.

(C. C. A)) 26-1497.

(C. C. A) 22-1138, 34-1842,

(C. C. A.) 36-1106.

(C. C. A)) 22-1149; 31-1834. °

¢ For Interlocutory order, see “Memoranda,” 20744 or S. & D. 720.
TFor order of Circuit Court of Appeals on mandate, see “Memoranda,” 20-741 or

8. & D, 189,

¢
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Boulevard Candy Co

Bourjois, Inec, et al
Boyer’s Candy, Lee

128 F. (2d) 261.
Brach & Sons, E. J

Bradley, James J

31 F. (2d) 569.
Breakstone, Samuel®

Brecht Candy Co

92 F. (2d) 1002,

Broudo, Louis, et al. (Globe Printing Co.) -———__

50 F. Supp. 280.
Brown & Haley.

101 F. (24d) 718.
Brown Fence & Wire Co

64 F. (2d) 934.

Bruning Co., Inc., Charles,etal ______________
Bundy, Robert C, (The Jackson Sales Co. ) _____

Bunte Brothers, Inc

104 F. (2d) 996; 110 F. (2d) 412; 312 U. S

349 (61 8. Ct. 580).
Butterick Co. et al.”.

4 F. (2d) 910.

Butterlck Publishing Co, et al- - ——_._

85 F. (2d) 522

B-X Laboratorles and Purity Products Co.

(John Petrie), U. S. v.
Caldwell, Inc.,, Dr. W, B

111 F. (2d) 889.

California Lumbermen’s Council et al
103 F. (2d) 304:; 104 P. (2d) 855; 115 F.

(2d) 178.
California Rice Industry.

102 F. (24) 716.

Candymmasters, Inc .
Canfleld Oil Co

274 Fed. 571.
Cannon ». U. 8

19 P, (2d) 823.
Canterbury Candy Makers, Inc

101 F. (2d) 718.
Capital Drug Co. (Max Caplan)

Caplan, Max (Capital Drug Co.)-.: ______

Capon Water Co, et al

107 F. (2d) 516.

Cardinal Co., The (Charles L. Klapp)

Carey Mfgz, Co., Philip, et al

20 F. (24) 49.
Carter Carburetor Corp...

112 F. (2d) 722,

8 Interlocutory order. B8ee 8. & D, 722,

- (C.C. A) 35-955.

(C. C. A.) 27-1706.
(C. C. A.) 34-1857.

(C. C. A.) 29-1577.
(C. C. A.) 12-739.

(C. C. A)) “Memoranda,” 20-745.
(C. C. A) 25-1701.

(D. C.) 36-1130.

(C. C. A.) 28-18%4.

(C. C. A.) 17-GS0.

(C. C. A.) 34-18G5,

(C. C. A.) 33-1819.

(C. C. A) 28-1959; 30-1650;
(S. C.) 32-1848,

(S. C. of D. C.) footnotg, 3-542,
(C. C. A)) 8602

“(C. C. A)) 231384,

I3

(D. C.) 29-1613; 30-1727.

(C.°C. A.) 80-1670. |

(C. C.A) ’28—1954; 20-1568 ; 31~
1870.

(C. C. A) 28-1912; 33-1779.

(C. C. A.) 34-1807.
(C.C.-A)) 4542

(C. C. A.) footnote, 11-677.
(C. C. A.) 28-1804.

{D. C.) 31-1900.

(D. C.) 31-1900.

(C. C. A.) 20-1611.

(D, C.) 29-1639.
(C. C. A) 12-726,

(C. C. A) 31-1793.

*® For interlocutory order, see “Memoranda,” 20-743 or 8. & D. 718
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Casey Concession Co. (Louis Keller et al) _..__ (C. C. A) 35-970. '
132 ¥. (2d) 59.

Cassoff, L. F (C. C. A.) 13612,
38 F. (24) 790.

Century Metalcraft Corp. (C. C. A.) 30-1676.
112 F. (2d) 443.

Certane Co.,etal,, U, 8. Voo (D. C.) 37-837.

Chamber of Commerce of Minneapolis et al._._ (C. C. A.) 4-604; 10-687.
280 Fed. 45; 13 F. (24) 673.

Chanel, Inc (C. C. A)) 32-1866.
Chapman Health Products Co., The, et al_.____ (D. C.) 30-1687.
Charles Bruning Co., Inc.,etal . oo . ______ (C. C. A.) 34-18¢5.
Charles N. Miller Co - (C. C. A) 27-1678.
07 F. (2d4) 563. -
Chase & Sanborn (Moir, John, et al.)Y,________ (C. C. A)) 10-674.
12 F. (2d) 22,
Chase Candy Co (C. C. A)) 26-1499.
97 F. (2d4) 1002. -
Cherry, Albert T {C. C. A)) 33-17%0.
121 F. (2d) 451.
Chesapeake Distilling & Distributing Coo—_.__ (D. C.) 32-1909.
Chicago Portrait Co (C. C. A.) 8597.
4 F, (2d) 759.
Chicago Silk Co (C. C. A.) 25-1692
90 F. (24) 689.
Civil Service Training Bureau, Inc_ . __.______ (C. C. A) 21-1197%.
79 F. (2d4) 113.
Claire Furnace Co., et al.® (S. C. of D. C.), footnotes 3-5643,
285 Fed, 93G; 274 U. 8. 160 (47 S. Ct, §53). 4-530; (C. A. of D. C.) 5-584;
" (S. C.) 11-655.
Clara Stanton, Drugglist to Women____.___.___ (C. C. A.) 85956,
131 F. (24) 105. '
Clarke, Frederick A (D. C.) 33-1812; (C. C. A)) 34
128 F. (2d) 542. 1859, : .
Clein, Max L., et al . (C. C. A.) 32-1868.
Clito Co. (Rene P. Balditt) (D. C.) 31-1894.
Consolidated Book Publishers, Inc.® _____ ____ (C. C. A) 15-637.
53 F. (2d) 942,

Cordes, J. V., et al. (Martha Beasley Associ- (D. C.) 29-1621.
ates).

Cosner Candy Co (C. C. A.) 25-1703.
92 F. (24) 1002, ’
Coty, Inc, et al (C. C. A.) 341832,
Counter Freezer Manufacturers, National (8. C. of D. C.) 22-1137.
Assoclation of, et al. ; '
Cox, S. E. J (C. C. A), *“Memoranda,” 20~
’ 739. :
Crancer, L. A., et al (C. C. A)), footnote, 20-722,

 For interlocutory order, see *“Mamoranda,” 20-744 or S. & D. 719.

1 For interlocutory order, ses “Memoranda,” 20-744 or 8. & D. 718,

1 For final decree of Supreme Court of the District of Columbia, see footnote, 3-542
et seq., 8. & D. 190.

3 For Interlocutory order, see “Memoranda,” 28-1966 or 1938 8. & D, 485.
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Cream of Wheat Co™
14 F. (2d) 40.
Cubberley, U. S. ex rel

Curtis Publishing Co.

270 Fed. 881; 260 U. S, 508.

Daris, John H.,, et al. (Normandle Et Cie) .-

D. D. D. Corp

125 F. (2d) 679.

Deckelbaum, Howard (Sun Cut Rate Drug

Store).
De Forest's Tralning, Inc

134 F. (2d) 819,

Delco Novelty Co,, ete, (Alvin B. Wolf) ...

135 F. (2d) 564.

DeLuxe Products Co., etc. (Alvin B, Wolf),__._

135 F. (2d) 564.

Deran Confectionery Co., U. S. v-__

Dietz Gum Co. et al

104 F. (2d) 999,
D. J. Mahler Co., Inc

Dodson, J. G

Dollar Co., The Robert

Douglas Candy Co.
125 F. (2d) 665.

Douglas Fir Exploitation & Export Co

Donglass Candy Co., ete.
. etal),
102 F. (2d) 69.

(Ira W. Minter

Dubinoff, Louis (Famous Pure Silk Hosiery

Co.).

Eastman Kodak Co., et al

TF. (2d) 944, 274 U. 8. 619 (47 8. Ct. 688).

Edison-Bell Co., Inc,, et al

Educators Association, Inc., et al

108 F. (2d) 470; 110 ¥ (2d) 72; 118 F.

(24) 562.

Edwin Cigar Co., Inc
E. J. Brach & Sons

Electric Bond & Share Co. (Smith, A, B,, et al,)

314 F. (2d4) 323; 1 F. Supp. 247.
Klectrolysis Associates, Inc., et al
Electro Thermal Co

91 F. (2d) 477.
Elmer Candy Co., U. 8. v.___

Elmoro Cigar Co

107 F. (2d) 429.
Englander Spring Bed Co., Inc

Erie Laboratories, Inc., ete

E. R. Page Co., Inc., The, U. S. v____.

" For interlocutory order, see “Memoranda'," 20-744 or 8. & D. 720.
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(C. C. A.) 10-724.

(8. C. of D. C.), footnote, 18-663.
(C. C. A) 3-579; (S. C.) 5-599.

(C. C. A.) 34-1833.
(C. C. A)) 34-1821.

(D, C.) 31-1888.

(C. C. A) 36-1122.
(C. C. A.) 36-1135.
(C. C. A.) 36-1135.

(D. C.) 30-1729.
(C. C. A)) 29-1557.

(D. C.) 31-1891.

(C. C. A)) 20-737.

(C. C. A), footnote,
“Memoranda,” 20-739.

(C. C. A.) 34-1815.

16-684;

(8. C. of D. C.), footnote, 3-539;
“Memoranda,” 20-741.
(C. C. A.) 28-1885. N

(C. C. A.) 27-1673.

(C. C. A.) 9-642; (S. C.) 11-669.
(D. C.), “Memoranda,” 28-1969,
(C. C. A.) 30-1614; 30-1658; 32+
1870,

(C. C. A.) 20-740.

(C. C. A.) 291577,

(D. C.) 13-563; 17-037.
(D. C.) 30-1720.

(C. C. A)) 25-1695.

(D. C.) 30-1729.
(C. C. A.) 20-1616.

(D. C.), “Memoranda,” 28—1009
(D. C.) 81-1903.
(D. C.) 36-1175.
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Estrin, Louls, et al, (Hudson Fur Dyeing Co.) -_

Etablissements Rigaud, Inc., et 8l e
125 F. (2d) 5°0.

Evans Fur Co. et al
88 F. (2d) 1008.

Evans Novelty Co., etc. (Mitchell A. Bazelon-

et al) -
Fairyfoot Products Co
80 F'. (2d) 684; 94 F. (2d) 844,
F. A. Martoccio Co. (Hollywood Candy Co.) --.
87 F. (2d) 561,
Famous Pure Silk Hoslery Co. {Louis Dubin-
off.)
Fashion’ Originators Guild of America, Inec.,
et al.
114 B (2d) 80; 312 U. 8. 457 (61 8. Ct.
703).
Fioret Sales Co., Inc., et al
100 F. (2d) 858.
Fluegelman & Co., Inc., N'
37T F. (2d) 59.
Flyon & Emrich Co.”
52 F. (2d) 836.
Ford Motor Co
' 120 F. (2d) 175,
" Fox Film Corporation
296 Fed. 353.
Fresh Grown Preserve Corp. et al e
125 F. (2d) 917; 139 F, (2d) 200.
Fried, Leo, et al
Fruit Growers’ Express, Inc
274 Fed. 205; 261 U. §. 629 (42 8. Ct. 518)
Fulton Co., John J
130 F. (24) 85.
Garment Mfrs. Assn., Inc,, et al _______________
Gellman Brothers, U. S, v. :
General Merchandise Co, (David Kritzik) ...
125 F. (24% 351,
General Motors Corp. et al
114 F, (24) 83.
George H. Lee Co
113 F. (2d4) 583.
George Ziegler Co
90 F, (24) 1007.
Gerrard Co., Inc., The, et al
Gimbel Bros., Inc
116 F. (24d) 578.
Glade Candy Co
108 F. (2d) 962.
Globe Printing Co. (Morrls Aron et al ) J———
50 F. Supp. 289.

(C. C. A)) 34-1805.
(C. C. A)) 34-1811.

(C. C. A.) 24-1600.
(C. C. A.) 34-1806.

(C. C. A) 21-1224; 26-1507.
(C. C. A.) 24-1608.

(C. C. A.) 27-1673.

(C. C. A.) 31-1837; (8. C.) 32-
- 1856,

(C. C. A) 21-1702; 25-1055.
(C. C. A.) 13-602.

(C. C..A) 15-625.

(C. C. A.) 31-1833; 33-1781.

(C. C. A.) 7-589.

(C. C. A.) 34-1827; 37-824.

(C. C. A)) 85-978.
(C. C. A.) 3-628; footnote, 6-559.

(C. C. A.) 35-946.

(S. C. of D. C.) footnote, 18—6&.

(D. C.) 37-836.

(C. C. A.) 34-1808.

(C. C. A)) 31-1852; 35-955.

(C. C. A), “Memoranda,” 20-
722; 31-1846.

(C. C. A)) 24-1625.

(C. C. A.) 34-1862.
(C. C. A)) 32-1820.

(C. C. A) 29-1584.

(D. C.) 36-1130.

1 For interlocutory matter, see “Memoranda,” 28-1954, or 1938 8. & D. 485.
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Goldman, Jacob L. (Atlas Ilealth Appliance
" Co.)
Good-Grape Co
45 F. (24) 70.
Goodyear Tire & Rubber Co
092 F. (2d) 677; 304 U. 8. 257 (58 8. Ct.
863) ; 101 F. (2d) 620.
Gotlieb, Lenard, et al. (Reed’s Cut Rate Drug
Store, ete.).
Grand Rapids Furniture Co
134 F. (2d) 332.
Grand Rapids Varnish Co.*
41 F. (24) 996.
Gratz et al
258 Fed. 314; 253 U. S. 421 (40 S. Ct. 572).
Great Atlantic & Pacific Tea Co., Theo ..
106 F. (2d) 667.
Green Supply Co., ete.
Gunarantee Veterinary Co. et al_ - __
'285 Fed. 853.
Gulf Refining Co. et al. (Sinclair Refining Co.
et al.).
276 Fed. 686" 261U S. 463 (43 8. Ct. 430).
Gynex Corp. (Bureaun of Hygiene), U. S. v_____

Hall, James B., Jro...
67 F. (24) 993.
Halperin, Isidore, et al. (Wellworth' Sales Co. )_
Hamilton-Brown Shoe Co., U. 8. ¥ ceeoccosee
Hammond Lumber Co

Hammond, Snyder & Co
284 Fed. 886; 267 U. S. 586 (45 8. Ct. 461),

Harriet Hubbard Ayer, Inc
153 F. (23) 274,

Hartman Wholesale Drug Co., Inc.,, et al__.__..

Haskelite Manufacturing Corpam e o cceeeeex
127 F. (2d) 765.

Haynes & Co., Inc., Justin
105 F. (24d) 988.

Helen Ardelle, Inc
101 F. (2d) 718.

Herbal Medicine Co. (George Earl McKewen

et al.).

Hershey Chocolate Corp. et al
121 F. (2d) 968.

Heuser, Ilerman.._.
4 F. (2£d) 632

Heusner & Son, II. N
106 F. (2d) 596.
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(D. C.) 31-1897.
(C. C. A.) 14-695.

(C. C. A)) 25-1707; (8. C.) 26~
1521; (C. C. A.) 28-1899.

(D. C.) 31-1885,

(C. C. A.) 36-1118.

(C. C. A.) 13-580.

(C. C. A) 1-571, 2-543 (8. C.)

2-564.
(C. C. A)) 29-1501.

(D. C.) 35-938.

(C. C. A)) 5-507.

(C. C. A.) 4-552; (8. C.) 6-587.

(D. C.); footnote, 34-1869; 35~
987. .

(C. C. A.) 20-740.

(C. C. A.) 341841,

(D. C.); footnote, 26-1495.

(C. C. A.); footnote, 16-684;
“Memoranda,” 20-739.

(D. C.) 5-578; (8. C.) 8632

(C. C.'A.) 10-754.

(D. C.) 27-1693.

(C. C. A)) 34-1855.

.

(C. C. A.) 201578

(C. C. A.) 281894, .

(D. C.) 31-1913.

(C. C. A.) 33-1798.

(C. C. A.) 8628

(C. C. A.) 20-1580.

1 For interlocutory order, see *Memoranda,” 20-748, or 8. & D. 724,
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Hill, Joe B, et al. (McAfee Candy Co., ete.) ———_-
124 F. (2d) 104,

IIills Bros
9 F. (2d) 481.
Hires Turner Glass Co
81 F. (2d) 362,
Hoboken White Lead & Color Works, Inc..__-
67 F. (2d) 551,
Hofeller Candy Co., Bob
82 F. (2d) 647.
Hoffman Engineering Co
Holloway & Co., M. J., et al

84 F'. (2d) 910.
Hollywood Candy Co. (F. A. Martoccio Co. )____
87 F. (2d) 661,
Holst Publishing Co., et al.,, U. S, Ve~
Hudson Co., The'J. L
IHudson Fur Dyeing Co. (Louls Estrin etal)__-
Hughes, Inc., E. Griffiths ™.
63 F. (24) 362.
Hurst & Son, T. C
268 Fed. 874.
Ice Cream Manufacturers, International Asso-
clation of, et al.
Illinois Lumber & Material Dealers Ass’n, Inc-.
97T F. (2d) 1005,
Imperlal Candy Co
101 I (2d) T18.
Indiana Quartered Oak Co
26 F. (2d) 340; 58 F. (24) 182,
Inecto, Inc.®
70 F. (2d) 370.
Ink Co. of America, The, ete. (Cornelius P.
Van Schaack, Jr.), U. 8. v,
International Art Co. et al
103 F. (24) 393.
International Association of Ice Cream Man-
ufacturers, et al.
International Parts Corp.
133 F. (24d) 883.
International Shoe Co.*
23 F. (2d4) 518; 280 U. 8. 291 (50 S. Ct. 89).
Ironized Yeast Co
Jidckson Sales Co., The (Robert C. Bundy)a._..
Jaffe, Benjamin
123 F. (24) 814.
Jaffe (Eugene Russell)
139 P, (2d4) 112,

(C.
(C.
(C.
(C.
(C.

(C.
(C.

(C.

(D.
(C.

(C.
(C.

(D.

(8.
(C.
(C.
(C.

(C.

(D.

(C.
(8.
(C.
(C.
(C.
(C.
(C.

(C.

1—-37, INCLUSIVE XXIX
C. A)) 34-1800.

C. A)) 10-633.

C. A.) 21-1207.

C. A) 14-711, 18—6(_13.

C. A,) 22-1138, 341842,

C. A)) 21-1221,
C. A 22-1149; 31-1829,

C. A.) 24-1608.
C.) 30-1728. .
C. A.) 32-1889. '
C. A.) 34-1805.

A. of D. C.) 17-660, 20-734.
C.) 3-565.

C. of D. C.) 22-1137. -

C. A.) 27-1682.

C. A.) 28-1894.

C. A.) 12721, 16-683.

C. A.) 18-703, 20-722.

C.) 36-1171,

C. A.) 30-1635.

C. of D. C.) 22-1137.

C. A.) 36-1102

C. A.) 12-732; (8. C.) 13-593.
C. A.) 20-737.

C. A.) 33-1819.

C. A.) 34-1785.

C. A.) 37-816.

17 For Interlocutory order, see ‘“Memoranda,” 28-19G8 or 1938 8. & D. 4R89.
3 For certaln prior interlocutory proceedings, see also "Memoranda,” 28-1967 or 1838

8. & D. 488,

® For interlocutory order, see “Memoranda,” 20-743 or S. & D. 722,
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J. B. Lippincott Co (C. C. A.) 36-1158.

137 F. (2d) 490. ,
Jenkins, Edward L., et al. (Antisepto Products (D. C.) 29-1637.

Co., etc.).

Jergens-Woodbury Sales COrpaa oo ceeeae (C. C-A)) 36-1119.
J. L. Hudson Co., The. {(C. C. A)) 32-1889,
John J. Filton Co (C. C. A)) 85-046.
130 F. (2d) 85.
Johnson Candy Co., Walter H (C. C. A)) 21-1195.
78 F. (24) 717. .
Jones Co., Inc.,, H. C. (D. C.) 5-578; (8. C.) 8632
284 Fed. 856 ; 267 U. 8. 588 (45 8. Ct. 461).
Justin Haynes & Co., Inc (C. C. A.) 20-1578.
105 F. (2d) 988.
Juvenile Shoe Co . (C. C. A)) 6-604.
. 289 Fed. 57.
K. &S. Sales Co.etal, U. S, 0o . (D. C.) 30-1727. '

Kaplan, Blanche (Progressive Medical Co.,, (D. C.) 30-1690.
. ete.)

Kastor & Bros., Inc.,, Adolph (C. C. A)) 37-818.
138 F. (2d4) 824.

Kay, Abbott E (C. C. A.) 13-575.
35 F. (2d) 160, - 4

Keller, Louls, et al. (Casey Concession C0.)e--- (C. C. A.) 35-970.
132 F. (2d) 59.

Kelley, James (C. C. A) 24-1617.
87T F. (24) 1004. '
Keppel & Bro., Inc, R. F (C.C. A)) 17-651; (S.C.) 18-684.
63 F. (2d) 81; 291 U. 8. 304 (54 8. Ct. 423),
Kidder Qil Co (C. C. A)) 32-1823.
117 F. (24) 892.
Kinney-Rome Co (C. C. A) 4-546.
275 Fed. 665. .
Kirk & Co., Jas. 8., et al.”. (C. C. A.) 16-671,
59 F. (2d) 179.
Kirschmann Hardwood Co. (C. C. A)); footnote, 16-684;
. “Memoranda,” 20-739.
Klapp, Charles L. (The Cardinal C0.) caeeeeeee (D. C.) 29-1639.
Klesner, Alfred (Shade Shop, ete.) e oeceee (C. A. of D. C.) 9-650, (8. C.)

6 F. (2d) 701;274 U. 8, 1453 (47 8.Ct. 557); 11-661; (C. A. of D. C.) 12-
25 F, (2d) 524;280U. 8,19 (50 8. Ct. 1). 717; (8. C.) 13-581.

Klimate-Pruf Manufacturing Co., U, 8. vo—___ (D. C.) 30-1730.

Kobi & Co., J. W.B i (C. C. A.) 11-713.
23 F. (24) 41. )

Koch, Carl E., et al, U. 8, v : (D. C.) 34-18%0.

Koolish, Philip Harry, et al, (Standard Dis- (C. C. A.) 34-1863; 35-044.
tributing Co.)
129 F. (2d) 64.
Kritzlk, David (General Merchandlse Co.).-.. (C. C. A.) 34-1808.
125 F. (2d) 351.

® For interlocutory order, see “Memoranda,” 20-748 or 8. & D, 723.
& For fnterlocutory order, see “Memoranda,” 20-745 or 8. & D, 721,
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L. & C. Mayers Co., Inc
97 F. (2d) 365.
Lane, Albert
130 F. (2d) 48.

Leader Novelty Candy Co., Inc_ o ocee .o
92 F. (2d) 1002

Leavitt, Louis™:
16 F. (2d) 1019.

Lee Boyer's Candy
128 F. (2d) 261.

Lee Co., George H
113 F. (2d4) 588.

Lee, U. S. v. (Sherwin'et al. v. U. 8.) cocmcmee e
200 Fed. 517; 297 Fed. 704 (afirmed 268

U. 8. 389; 45 8. Ct. 517).
Leisenring, Edwin L., et al., (U. S. Drug & Sales
Co., ete.).

Lesinsky Co., I
277 Fed. 756.

Levore Co. et al, U. 8. v

Lewyn Drug, Inc

Liberty Co., ete. (Joe B. Hill et a1.) e
124 F. (2d) 104. .

Lighthouse Rug Co
35 F. (2d) 163. .

Lippincott Co., J. B
137 F. (2d) 490,

Liquor Trades Stabilization Bureau, Inc,, et al.
121 F. (2d) 455.
Loose-Wiles Biscuit Co-

209 Fed. 733.
Lorillard Co., P..__.
283 Fed. 999; 264 U. 8. 298 (44 8. Ct. 336).

Macfadden Publications, Ine.®. oo .

37 F. (2d) 822, .
Macher Watch & Jewelry Co., etCeam e =

126 F. (2d) 420.
Mahler Co., Inc.,, D. J
Maisel Trading Post, Inc

TTF. (24) 246; TO F. (2d) 127; 84 F. (2d)

768.
Maison Pichel
Maloney Ofl & Mfg. Co. (Sinclafr Refining Co.

et al.).

276 Fed. 686; 261 U. 8. 463 (43 8. Ct. 250).
Mandel Brothers, Inc., et al
March of Timre Candies, Inc

104 F. (2d) 999.

XXXI
(C. C. A.) 27-1675.

(C. C. A.) 35-049,

(C. C. A.) 23-1701.

(C. C. A..) 11—&35,— 21-1228.

(C. C. A)) 34-18057.

(C. C. A) “Memoranda,” 20-
722; 31-1846.

(D. C) (C. C. A)); foe’note,
6-559.

(D. C.) 30-1701.

(C. C. A.) 4-505.

(D. C.) 33-1883.

(D. C.) 28-1951.

(C. C. A.) 34-1800.

(C. C. A.) 13-587.

(C. C. A.) 36-1158.

(C. C. A.) 33-1780.

(C. C. A.) 7-603.

(D. C.) 5-558, (S. C.) 7-599.

(C. A. of D. C.J 13-605.

(C. C. A)) 34-1835.

(D. C.) 31-1801,

(C. C. A.) 20-725, 21-1212, 23~
1381.

(D. C.) footnote, 18-663.

(C. C. A.) 4-552; (8. C.) 6-5ST.

(C. C. A.) 32-1886.
(C. C. A.) 29-1557.

1 For interlocutory order, see “Memoranda.” 20-744 or 8. & D. 721.
2 For order of the Supreme Court of the District of Columbia, denying petition for writ
of mandamus ete., see “Memoranda,”’ 20-742 or S. & D. 704.
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Marietta Mfg. Co (C.
50 F. (2d) 641.
Marshall Field & Co., et al... (C.

C. A.) 15-613.

C. A)) 32-1886.

Martha Beasley Associates (J. V. Cordesetal.). (D. C.) 20-1621. )

Martoccio Co., F. A. (Hollywood Candy Co.)--. (C.

87 F. (2d) 561

Masland Duraleather Co., et al__-____- _________ (C.

34 F. (2d) 733.

Mayers Co., Ine, L. & C (C.

97 F. (2d) 3065.

C. A.) 24-1608.
C. A.) 13-567,

C. A.) 27-1675.

Maynard Coal Co.™ (S. C. of D. C.) 3-535, 6-575;
22 F. (2d4) 873. . (C. A. of D. C.) 11608,
May's Cut Rate Drug Co (D. C.) 30-1713. ,
May's Cut Rate Drug Co. of Charleston___...__. (D. C.) 30-1710.
McAfee Candy Co., étc. (Joe B. Hill et aL) .. (C. C. A.) 3+-1800.
124 F. (24) 104.
McKewen, George Earl, et al. (Ferbal Medicine (D. C.) 31-1913.
Co.).
McKinley - Roosevelt College of "Arts and (C. C. A.) 32-1878.
Sciences.
McLean & Son, A., et al (C. C. A.) 22-1149; 26-1501; 31-
84 F. (2d) 910; 94 F. (2d) 802, 1828.°
Mells Manufacturing Co., U. S, Voo (D. C.) 32-1907.
Melster Candy Co., U. S. v (D. C.) 36-1173.
Mennen Co.®__ (C. C. A.) 6-579.
288 Fed. 774
Mentho-Mulsion, Inc., et al (C. C. A.) 32-18C8.
Merit Health Appliance Co. (George S. Mogilner (D. C.) 32-1900.
et al.).
Mid West Mills, Inc . (C. C. A.) 25-1688.
00 F. (2d) 723.
Mid-West Portrait Service, ete. (Cornelius P. (D. C.) 36-1171.
Van Schaack, Jr.), U. 8. »
Mid-West Sales Syndicate, ete. (Cornelius P (D. C.) 36-1171,
Van Schaack, Jr.), U. 8. v
Midwest Studios, Inc., U. S. v (D. C.) 34-1869.
Miles Laboratories, Inc (D. C. of D. C.) 386-1148.
50 F. Supp. 434.
Miller Co., Charles N. (C. C. A.) 27-167S.
97 F. (2d) 563, '
Miller Drug Co : (D. C.) 31-1908.
Miller, Ward J. (Amber-Ita) me oo (C. C. A)) 21-1223.
Millers National Federation, et 8l e oo (S.C.of D. C.) 10-739; (C. A. of

23 F. (2d) 968; 47 F. (24) 428,

D. C.) 11-705; (8. C. ot D. C.)

14-675 (footnote); (C. A. of

D. C.) 14712,
Millinery Creators’ Guild, Inc., et al__o—______ (C. C. A.) 30-1619; (8. C.) 32-
103 F, (2d4) 175; 312 U. 8. 469 (61 S. Ct. 1865, .
708),
Mills Novelty Co., et al., U. S. exrel —————__ -« (8. C. of D. C.) 22-1137.

# For order of the Supreme Court of the District of Columbia on mandate from Conrt of
Appeals of the District of Columbia, see “Memoranda,” 20-742 or 8. & D,, footnote 650.
3 For Interlocutory order, see “Memoranda," 20-743 or 8. & D. 715,
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Minneapolis, Chamber of Commerce - of, et a1.*__

280 Fed. 45;'13 F. (2d) 673.
Minter Brothers, etc

102 F. (2d) ©9.

Mishawaka Woolen Mfg, Co.

283 Fed. 1022; 260 U. S. 748 (43 8. Ct. 4-17)

M. J. Holloway & Co., et al

84 P, (2d) 910.

Modern Hat Works (Jacob Schachnow)
Mogilner, George 8., et al. (Merit Health Ap-

pliance Co.).

Moir, John, et al. (Chase & Sanborn)*"

12 F, (2d) 22,
Montebello Distillers, Ine., U. S. v
Moretrench Corp.

127 F. (2d) 792.

Morrissey & Co., Chas. T., etc—__—___o_:

47 F. (24) 101,
Morton Salt Co

Motor Equipment Specialty Co. (Hiram Bar-

ber), U. 8, ».
Mutual Printing Co., U. 8. v

National Association of Counter Freezer Manu-

facturers et al.
National Biscuit Co.»

209 Ped. 733; 18 F. Supp. 667.

National Biscuit Co., U. 8. v

25 F. Supp. 329.

National Candy Co-
104 B, (2d) 999.
National Harness Mfrs, Assn

261 Fed. 170 ; 208 Fed. 703.

National Kream Co., Inc, and National

Foods, Inc.

National Merchandising Co., ete. {(Perce P.

Green et al.).

Natlonal Optical Stores Co. et aloec
National Press Photo Bureau, Inc. et al

National Silver Co.

88 F. (2d) 425.

(C. €. A) 4004, 10—687.
(C. C. A.) 28-1885.

(C.C. A, 8.C.) 5-55T7.

(C. 0. A) 22-1149; 31-1820,

(C. C. A.) 32-1875.
(D. C.) 32-1900.

(C. C. A.) 10-674.

(D. C.) 32-1908.
(C. C. A.) 34-1849.

(C. C. A) 14-716.

(C. C. A)) 30-1666.
(D. C.) 361174

(D. C.) 32-1909.
(8. C. of D. C.) 22-1137.

(C. C. A) 7-603; (D. C) 24-
1618.

(D. C.) 27-1697.

(C. C. A.) 20-1557.

(C. C. A.) 4-539, 3-570.

(C. CA.) 27-1681.

«(D. C.) 35-958.

(D. C.) “Memoranda” 28-1970.

(C. C. A)) 37-759.

(C. C. A)) 24-1627; 28-1957; 30~
1675.

National Supply Co., ete. (Perce P. Green 35-958.

et al.).

Neff, George Q. (Prostex C0.) cameceeeee..

117 F. (2d) 495.
New Jersey Asbestos Co

264 Fed. 509.

New York Premium Novelty Co. (Alexander

i Weller et al.)
Nitke, Samuel

(C. C. A.) 32-1842.
(C. C. A.) 2-553.
(C. C. A.) 34-1780.

(C. A. of D. C.) 34-1840.

¥ For interlocutory order, see “Memoranda,” 20-744 or S. & 'D. 719.
¥ For Interlocutory order, see “Memoranda,” 20-744 or 8. & D. 718,
* For Interlocutory order, see “Memoranda,” 20-743 or S. & D. 716,
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Non-Plate Engraving Co.®
49 F. (24) 766.
Norden Ship Supply Co., Inc., et al. (Winslow
et al.) ' .
277 Fed. 206.

Normandie et Cie (John H. Davis et 8l.) o —-- -
Northam Warren Corp
59 F. (2d) 196,
Nulomoline Co

254 Fed. 988.
Oberlin, Robert C.
Ohio Leather Co.*

45 F. (2d) 39.
Oliver Brothers, Inc., et al

102 F. (2d) 763. !

Omega Manufacturing Co., Inc,, et alacaccaccaa

Oppenheim, Collins & Co., Ine,; U. 8. Ve

Oppenheim, Oberndorf & Co. {Sealpax Co.)*
5F, (28) 574. »- -

Ostermoor & Co., Ine.®
16 F. (2d) 962.
Ostler Candy Co

106 F. (2d) 962,
Ozmrent, C. J., etc
Pacific- States Paper Trade Assn, etal ________

4 F. (£d) 457; 273 U. 8. 52 (47 8. Ct. 255) ;

88 F. (2d) 1009.
Tage Co.,, Inc,, The E. R, U. 8. Voo
Paramount Famous-Lasky Corp.® e meeaeee
57 FJ (2d) 152,
Parfums Corday, Inc

120 F. (2d) 808.

Park, Inc,, Philip R

136 F. (2d) 428.

(Research Products Co.) .-

Pearsall Butter Co., B. 8.
292 Fed. 720.
Pep Boys—Manny, Moe & Jack, InCc——aeee o -

122 F. (2d) 158.
Perfect Reconditioned Spark Plug Co., The,
et al.
Perfect Voice Institute et al
Perma-Maid Co., Inc
121 F. (2d) 282.
Peterson, W. H., et al
124 F. (2d) 187. .
Petrie, John (B-X Laboratories and Purity
Products Co.), U. 8. v.

FEDERAL TRADE COMMISSION DECISIONS

(C. C. A) 15-597.

(C. C. A.) 4-578

(C. C. A)) 34-1833.
(C. C. A)) 16-687,

v

(C. C. A.), footnote,
“Memoranda,” 20~740.

(D. C.) 20-1626.

(C. C. A)) 4699,

3-542;

(0. C. A)) 281926,

(D. C.) 30-1717.

(D. C.) 83-1833.

(C. C. A.) 9-629.

(C.C. A)) 11642,

(C. C. A) 20-1584.

(C. C. A)) 22-1135.

(C.C. A)) 8-608; (8.C.) 11-636;

(C. C. A)) 24-1631. ‘

(D. C.). 36-1175.
(C. C. A)) 16-660.

(C. C. A.) 33-1797.
(C. C. A) 36-1155.
(C. C. A.) 6-605.

(C. C. A.) 33-1807.
(C. C. A.) 32-1891.

(C. C, A.) 35-975.
(C. C. A.) 33-1803.

(C. C. A)) 34-1789.

(D. C.) 29-1643; 30-1727.

® For interlocutory order, see “Memoranda,” 28-1963 or 1938 8. & D. 485,
* For interlocutory order, gee ‘“Memoranda,” 20-745 or 8, & D. 724.

31 For interlocutory order, see “Memoranda,” 20-743 or 8. & D. 717.

2 For interlocutory order, see “Memoranda,” 20-744 or S, & D. 720,
¥ For interlocutory order, see “Memoranda,” 28-1967 or 1938 8. & D. 487,
¥ For Interlocutory order, see “Memoranda,” 20-743 or §. & D. 716,
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Phelps Dodge Reﬁmng Corp. et al=—-—_.—___. (C.C. A.) 37-828.
139 F. (24d) 393. IR

Philip Carey Mfg. Co. et al. (C. C. A.) 12-726.
20 F. (2d) 49. e e -

Philip R. Park, Inc . (C. C. A) 36-1155.

136 F. (2d) 428,
Pioneer Advertising Co., ete. (Cornelins P. (D, O.) 36-1171.
Van Schaack, Jr.), U. 8. ». -

Pittsburgh Cut Rate Drug Coevoeccmceeeaeem (D. C.) 30-1707.

Piuma, U, 8. O e (D.. C.) 383-1827; (C. 0. A)

" 40 F. Supp. 119; 128 F. (2d) 601 34-1837.

Plantation Chocolate Co., Inc., U 8. Vel (D. C.) 32-1908.

Pond’s Extract Co (C._C. A)) 36-1101.

" Positive Products Co., ete, (Earl Aronberg) ——.. (D. C.) 29-1634; (C. C. A.) 35-
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# For {nterlocutory order, see “Memoranda,” 20-743 or 8. & D. 71T,
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FEDERAL TRADE COMMISSION DECISIONS
FINDINGS AND ORDERS, JULY 1, 1943, TO DECEMBER 31, 1943

I~ e MATTER OF

FISHER NUT AND CHOCOLATE COMPANY

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 28, 1914

Docket 4594 Complaint, Sept. 25, 1941—Decision, July 7, 1943

Where a corporation, engaged in the manufacture and competitive interstate sale
and distribution of assortments of candy and nut products so packed and
assembled as to involve the use of games of chance in retall sale thereof, a
typical assortment consisting of several tins of salted peanuts and a punch-
board for use in their sale and distribution to consumers under a plan by
which chance selection of certaln numbers entitled purchaser, for the 2 cents
paid, to a tin of peanuts, value of which was in excess thereof, and purchaser
of last punch in each of the six sections into which board was divided
received a tin, others receiving.nothing for their money—

Sold to wholesalers such assortments, and thereby supplied to and placed in the
hands of retall purchasers, who exposed and sold same to purchasing public,
in accordance with aforesaid plan, the means of conducting lotteries in the
sale and distribut}orx of its said products, contrary to an established publie
policy of the United States Government, and in competition with many who
refrain from use of any such method;

With result that many persons were attracted by its said plan and the element of
chance involved therein, and were thereby induced to buy and sell its said
products in preference to those of its aforesaid competitors; and with capac-
ity and tendency thereby unfairly to divert trade in commerce to it from
them ;

Held, That such acts and practices, under the circumstances set forth, were all
to the prejudice and injury of the public and competitors, and constituted
unfair methods of competition in commerce, and unfair acts and practices
therein.

Before Mr. John W, Addison, trial examiner.
Mr.J. W, Brookfield, Jr. for the Commission
Weinstein & Kline, of Milwaukee, Wis., for respondent.
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Complaint 37TPF.T.C.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
. and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that Fisher Nut and
Chocolate Co., a corporation, hereinafter referred to as respondent,
has violated the provisions of said act, and it appearing to the Com-
mission that a proceeding by it in respect thereof would be in the
interest of the public, hereby issues its complaint stating its charges
in that respect as follows:

Paragraru 1. Respondent, Fisher Nut and Chocolate Co., is & cor-
poration, organized and doing business under and by virtue of the
laws of the State of Minnesota with its office and principal place of
business located at 2327 Wycliff Street, St. Paul, Minn. Respondent
is now and for more than 6 months last past has been engaged in the
manufacture of candy and nut products and in the sale and distribu-
tion thereof to wholesale dealers, jobbers, and retail dealers located

“at points in the various States of the United States and in the District
of Columbia. Respondent causes and has caused said products, when
rold, to be transported from its aforesaid principal place of business
in the city of St. Paul, Minn., to purchasers thereof at their respective
points of location in various States of the United States other than
Minnesota and in the District of Columbia. There is now, and has
been for more than 6 months last past, a course of trade by respondents
in such candy and nut products in commerce between and among the
various States of the United States and in the District of Columbia.

In the course and conduct of said business respondent is and has
oeen in competition with other corporations and with partnerships
and individuals engaged in the sale and distribution of candy and

nut products in commerce between and among the various States of -

the United States and in the District of Columbia.

Par. 2. In the course and conduct of its business as described in
paragraph 1 hereof, respondent sells and has sold to wholesale dealers,
jobbers, and retail dealers certain assortments of candy and nut prod-
ucts so packed and assembled as to involve the use of games of chance,
gift enterprizes, or lottery schemes when sold and distributed to the
consumer thereof. One of said assortments is hereinafter described
for the purpose of showing the method used by respondent, and is
as follows: . ' -

This assortment includes several tins of salted peanuts and a punch
board. Appearing on the face of the punch board is the following
inscription:




FISHER NUT AND CHOCOLATE CO. 3

1 ' Complaint

FISHER'S VACUUM
FRESH
2¢ per sale
Numbers 10, 20, 30, 110, 120, 130, 210
220, 230, 310, 320, 330 Each Receive
(Depiction , 8 0Z. Vacuum Pack
of can of FISHER'S PARTY PACK
peanuts) ' Numbers 15, 25, 85, 115, 125, 135, 215
225, 235, 815, 325, 335 Each Receive
8 oz. Yacuum Pack
“SALTED IN THE SHELL” PEANUTS
LAST SALE IN EACH SECTION REC'S
8 oz, Vacuum Pack
“SALTED IN THE SHELL” PEANUTS

Said peanuts are distributed to the purchasing public by means of
said punch board in the following manner: Sales are 2 cents each, and
when a purchase is made, a number is disclosed. The numbers begin
with one and continue to the number of punches there are on the board,
but the numbers are not arranged in numerical sequence and said
humbers are arranged in 6 sections. The board bears a statement in-
forming purchasers and prospective purchasers that said specified
nhumbers entitle the purchaser thereof to receive a can of peanuts, and
the last sale in each of the sections completely sold entitles the pur-
chaser to receive a can of peanuts. A purchaser who does not qualify
by obtaining one of the specified numbers or the last punch in a section
receives nothing for his money. The peanuts are worth more than 2
cents a can, and the purchaser who obtains a number calling for a
can of peanuts receives the same for 2 cents. The numbers are
effectively concealed from purchasers and prospective purchasers
until a purchase or selection has been made and the particular punch
separated from the board. The peanuts are thus distributed to mem-
bers of the purchasing public wholly by lot or chance.

The respondent furnishes and has furnished various punch boards
and push cards for use in the sale and distribution of its candy and
other products by means of a game of chance, gift enterprise or
lottery scheme. Such punch boards and push cards are similar to the
one herein deseribed and vary only in detail.

Par. 3. Retail dealers who purchase respondent’s candy and nut
Products, directly or indirectly, expose and sell the same to the pur-
chasing public in accordance with the sales plan aforesaid. Respond-
ent thus supplies to, and places in the hands of, others the means
of conducting lotteries in the sale and distribution of its products
In accordance with the sales plan or method hereinabove set forth.
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. Findings 37F.T.C.

The use by respondent of said sales plan or method in the sale of its
candy and nut products and the sale of said candy and nut products by
and through the use thereof, and by the aid of said sales plan or
method, is a practice of a sort which is contrary to an established
public policy of the Government of the United States.

Par. 4. The sale of candy and nut products to the purchasing pub-
lic by the method or plan hereinabove set forth involves a game of
.chance or the sale of a chance to procure candy and nut products at
‘prices much less than the normal retail price thereof. Many persons,
firms, and corporations who sell and distribute candy and nut products
in competition with respondent as above alleged do not use said method
or any method involving a game of chance or the sale of a chance to
win something by chance or any other method contrary to public policy
and such competitors refrain therefrom. Many persons are attracted
by said sales plan or method employed by respondent in the sale and
distribution of its candy and nut products and in the element of chance
involyed therein and are thereby induced to buy and sell respondent’s
candy and nut products in preference to candy and nut products of
said competitors of respondent who do not use the same or equivalent
methods. The use of said method by respondent because of said game
of chance has a tendency and capacity to unfairly divert trade in com-
merce between and among the various States of the United States and
in the District of Columbia to respondent from its said competitors
who do not use the same or equivalent method, and as a result thereof
substantial injury is being and has been done by respondent to com-
petition in commerce between and among the various States of the
United States and in the District of Columbia,

Par. 5. The aforesaid acts and practices of respondent, as herein
alleged, are all to the prejudice and injury of the public and of re-
spondent’s competitors and constitute unfair methods of competition
in commerce and unfair acts and practices in commerce within the
intent and meaning of the Federal Trade Commission Act.

Report, FinpiNGs as To THE Facrs, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission on September 25, 1941, issued and
subsequently served its complaint in this proceeding on the respondent,
Fisher Nut and Chocolate Co., a corporation, charging it with the use
of unfair methods of competition in commerce and unfair acts and
practices in commerce in violation of the provisions of said act. After
the issuance of said complaint and the filing of respondent’s answer
thereto, testimony and other evidence in support of, and in opposition
to, the allegations of said complaint were introduced before a trial
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examiner of the Commission theretofore duly designated by it, and
said testimony and other evidence were duly recorded and filed in the
office of the Commission. Thereafter, this proceeding regularly came
on for final hearing before the Commission upon said complaint, testi-
mony, and other evidence, report of the trial examiner upon the evi-
dence, and briefs filed in support of the complaint and in opposition
thereto (oral argument not having been requested) ; and the Commis-
sion, having duly considered the matter and being now fully advised
in the premises, finds that this proceeding is in the interest of the public
and makes this its findings as to the facts and its conclusion drawn
therefrom.

FINDINGS AS TO THE FACTS

Paracrarir 1. Respondent, IFisher Nut and Chocolate Co., is a cor-
Poration, organized and doing business under and by virtue of the
laws of the State of Minnesota, with its office and principal place of
business located at 2327 Wycliff Street, St. Paul, Minn, Respondent
is now, and for more than 1 year last past has been, engaged in the
Mmanufacture of candy and nut products and in the sale and distribution
thereof to wholesale dealers and jobbers located in the various States.
of the United States. Respondent causes, and has caused, said prod-
ucts, when sold, to be transported from its aforesaid principal place
of business in the city of St. Paul, Minn., to purchasers thereof at their
respective points of location in various States of the United States.
other than Minnesota. Respondent maintains, and at all times men-
tioned herein has maintained, a course of trade in such candy and nut

Products in commerce between and among the various States of the

United States.

In the course and conduct of said business, respondent is, and has
been, in competiton with other corporations and with partnerships:
and individuals engaged in the sale and distribution of candy and nut
Products in commerce between and among the various States of the
United States and in the District of Columbia.

Par. 2. In the course and conduct of its business, respondent sells,
and has sold, to wholesale dealers and jobbers certain assortments of
candy and nut products so packed and assembled as to involve the use
of games of chance, gift enterprises, or lottery schemes when sold and.
fﬁstributed to the consumer thereof. One of said assortments is here-
Mafter described for the purpose of showing the method used by
Tespondent, and is as follows:
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This assortment includes several tins of salted peanuts and a punch
board. Appearing on the face of the punch board is the following

inscription; .

FISHER'S VACUUM
FRESH
2¢ per sale
Numbers 10, 20, 30, 110, 120, 130, 210
220, 230, 310, 320, 330 Each Receive

(Depletion 8 oz. Vacuum Pack
of can of FISHER'S PARTY PACK
peanuts) Numbers 15, 25, 85, 115, 125, 135, 215,

225, 235, 315, 325, 335 Each Recelve
8 0z. Vacuum Pack
“SALTED IN THE SHELL” PEANUTS
LAST SALE IN EACH SECTION REC'S
8 oz. Vacuum Pack
“SALTED IN THE SHELL” PEANUTS® |

Said peanuts are distributed to the purchasing public by means of
gaid punch board in the following manner: Sales are 2 cents each,
and when a purchase is made, a number is disclosed. The numbers
begin with one and continue to the number of punches there are on
the board, but the numbers are not arranged in numerical sequence
and said numbers are arranged in 6 sections. The board bears a
statement informing purchasers and prospective purchasers that said
specified numbers entxtle the purchaser thereof to receive a can of
peanuts, and the last sale in each of the sections completely sold en-
titles the purchaser to receive a can of peanuts. A purchaser who does
not qualify by obtaining one of the specified numbers or the last punch
in a section recetves nothing for his money. The peanuts are worth
more than 2 cents a can, and the purchaser who obtains a number
calling for a can of peanuts receives the same for 2 cents. The num-
bers are effectively concealed from purchasers and prospective pur-
chasers until a purchase or selection has been made and the particular
punch separated from the board. The peanuts are thus distributed
to members of the purchasing public wholly by lot or chance.

The respondent manufactures, sells, and distributes various assort-
ments of candy and nut products involving a lot or chance feature,
but such assortments and the method of sale and distribution thereof
are similar to the one herein described, and vary only in detail.
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Par. 3. Retail dealers who purchase respondent’s candy and nut
‘products expose and sell the same fo the purchasing public in ac-
cordance with the sales plan hereinbefore described. Respondent thus
supplies to, and places in the hands of, others the means of conducting
lotteries in the sale and distribution of its products in accordance
with the sales plan or method hereinabove set forth. The use by
respondent of said sales plan or method in the sale of its candy and
nut products and the sale of said candy and nut products by and
through the use thereof, and by the aid of said sales plan or method,
is a practice of a sort which is contrary to an established public policy
of the Government of the United States. :

Par. 4. The sale of candy ahd nut products to the purchasing public

. by the method or plan hereinabove set forth involves a game of chance
or the sale of a chance to procure candy and nut products at prices
much less than the normal retail price thereof. Many persons, firms,
and corporations who sell and distribute candy and nut products in
competition with respondent as above described do not use said
method or any method involving a game of chance or the sale of a
chance to win something by chance or any other method contrary
to public policy and such competitors refrain therefrom. Many per-
sons are attracted by said sales plan or method employed by respond-
ent in the sale and distribution of its candy and nut products and
In the element of chance involved therein and are thereby induced
to buy and sell said candy and nut products so packed and sold by the
respondent in preference to candy and nut products of said com-
Petitors of respondent who do not use the same or equivalent methads.
The use of sajd method by respondent, because of said game of
chance, has a tendency and capacity to ‘unfairly divert trade in com-
Mmerce between and among the various States of the United States to
respondent from its said competitors who do not use the same or
équivalent method.

CONCLUSION

The aforesaid acts and practices of respondent, as herein found,
are all to the prejudice and injury of the public and of respondent’s
Competitors and constitute unfair methods of competition in com-
Merce and unfair acts and practices in commerce within the intent
and meaning of the Federal Trade Commission Act.

ORDER TO CEASE AND DESIST

_T}_lis broceeding having been heard by the Federal Trade Com-
Muission upon the complaint of the Commission, answer of the re-
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spondent, testimony and other evidence taken before a trial examiner
of the Commission theretofore duly de51gnated by it, in support of
the allegations of said complaint and in opposition thereto, report
of the trial examiner upon the evidence, and briefs filed in support
of the complaint and in opposition thereto; and the Commission
having made its findings as to the facts and its conclusion that said
respondent Fisher Nut and Chocolate Co., a corporation, has violated
the provisions of the Federal Trade Comm1ssmn Act.

It is ordered, That the respondent, Fisher Nut-and Chocolate Co.,:
a corporation, its officers, represantatives, agents, and employees,
directly or through any corporate or other device in connection with
the offering for sale, sale, and distribution of candy. and nut products
or other merchandise in commerce as “commerce” is defined in the
Federal Trade Commission Act, do forthwith cease and desist from:

1. Selling or distributing candy, nut products, or any other mer-
chandise so packed or assembled that sales of said merchandise to the
public are to be made or, due to the manner in which such candy,
nut products, or other merchandise is packed or assembled at the
time it is sold by respondent, may be made by means of a game of
chance, gift enterprise, or lottery scheme.

2, Supplying to, or placing in the hands of, others, push or pull
cards, punch boards, or other lottery devices, either with assortments
of candy, nut products, or other merchandise or separately, which
eaid push or pull cards, punch boards, or other lottery devices are to
be used or may be used in selling or distributing said candy, nut
products, or other merchandise to the public.

3. Selling or otherwise disposing of any merchandise by means of
a game of chance, gift enterprise, or lottery scheme.

It is further ordered, That the respondent shall, within 60 days
after service upon it of thlS order, file with the Comessmn a report
in writing, setting forth in detail the manner and form in which it
has complied with this order.
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Ix e MATTER OF

LEKAS AND DRIVAS, INC.

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 6§ OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1814

Docket 4815, Complaint, Aug. 14, 1942—Decision, July 7, 1943

Where a corporation, engaged in the importation and sale of its “Aristocratie
Imported Virgin Olive Oil” and “L. & D. Olive Oil”, in advertisements in
newspapers, periodicals, circulars, and other advertising literature, and
by radio brohdcasts—

(@) Represented that its olive oil had value as a tonic and would invigorate
and build up the vital organs; and that use thereof would promote and
maintain health, and prevent such diseases as appendicitis, gallstones, and
bladder infections; and

() Represented that the nutritive value of its olive oil was three and one-half
times greater than that ¢f dried meat; that It contained 45 times more
calories than fresh meat; that use thereof supplied substantial quantities of
vitamins A, I, and F, and that it was second only to cod liver oil in vitamin A
content;

The facts being that olive oil does not have therapentic and medicinal values
thus attributed to it, being practically a pure fat and acting as such in nutri-
tion; it contains very small amounts of vitamin A and E, content of former
being in no way comparable to that of cod liver oil or ranking second thereto;
it has no therapeutic value in the treatment of any condition where use of
such vitamins might be beneficial and no specific value in treatment of any
disease or condition; vitamin F i3 not generally known or recognized by
the medical or biochemical professions; and comparison of the nutritive

. value of olive oil with that of meat on the basis of caloric content is mis-
leading, since it supplies only pure fat or fatty acids and food value of meat
lies chiefly in its proteins; and

(c) Represented that its olive oll, applied externally, would cure many skin
irritations and relieve neuralgia and rheumatic aches;

The facts being the value obtained from external use thereof was that of a
lubricant, and while it might be beneficial to the skin when a deficiency of
natural oils existed, it has little or no therapeutic value in the treatment of
skin irritations other than as a lubricant or-as an oily base for other drugs,
and none in the treatment or alleviation of pain resulting from neuralgia
or rheumatism other than facilitating rubbing or massage;

With capacity and tendency to mislead and decelve a substantial portion of
the purchasing public into the mistaken bellef that saill representations
were true, thereby causing it to purchase substantial quantities of said
product :

lleld, That such acts and practices, under the circumstances set forth, were
all to the prejudice and injury of the public, and constituted unfair and
deceptive acts and practices in commerce,

!

Before Mr. John L. Horner, trial examiner.
Mr. DeWitt T. Puckett for the Commission.
Mr, James Madison Blackwell and A r. Louis S. Lewis, of New York
City, for respondent.
569637—44—4
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COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested.in it by said act, the Federal
Trade Commission, having reason to believe that Lekas and Drivas,
Inc., a corporation, hereinafter referred to as respondent, has violated
the provisions of the said act, and it appearing to the Commission that
a8 proceeding by it in respect thereof would be in the public interest,
hereby issues its complaint, stating its charges in that respect as
follows:

Paracraru 1. Respondent, Lekas and Drivas, Inc., a corporation
organized under the laws of the State of New York, is now, and for
" several years last past has been, engaged in importing and selling olive
oil. Respondent’s olive oil is advertised and sold under the brand
names “Aristocratic Imported Virgin Olive Qil” and “L. & D, Olive
Oil.” Respondent’s principal office and place of busmess is at 19-21
Roosevelt Street, New York, N. Y.

In the course and conduct of its business as aforesaid, the respondent
causes, and for several years last past has caused, its olive oil, when
sold, to be transported from its said place of business in New York,
to the purchasers thereof located in various States of the United States
and in the District of Columbia, Respondent maintains and at all
times herein mentioned has maintained, a course of trade in said prod-
uct in commerce between and among the various States of the United
States and the District of Columbia. '

Par. 2. In the course and conduct of its aforesaid business, the re-
spondent has disseminated and is now disseminating, and has caused
and is now causing the dissemination of false advertisements concern-
ing its said product, by United States mails, by insertion in newspapers
and periodicals having a general circulation and also in circulars and
other printed or written matter, all of which are distributed in com-
merce among and between the various States of the United States; and .
by continuities broadcast from radio stations which have sufficient
power to, and do, convey the programs emanating therefrom to listen-
ers located in various States of the United States other than the State
in which said broadcasts originate and by other means in commerce, as
commerce is defined in the Federal Trade Commission Act, for the
purpose of inducing, and which are likely to induce, directly or
indirectly, the purchase of its said product; and has disseminated
and is now disseminating, and has caused and is now causing the
dissemination of, false advertisements concerning its said product,
by various means, for the purpose of inducing, and which are likely to
induce, directly or indirectly, the purchase of its said product in com-
merce, as commerce i3 defined in the Federal Trade Commission Act,
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Among, and typical of the false statements and representations con-
tained in said advertisements, disseminated and caused to be dissemi-
nated as aforesaid, are the following:

There does exist, however, the elixir of health, and that is the Olive Oil, the
good Olive 0Qil, as the “Aristocratic”.

The “Aristocratic” and the “L and D" are the two famous brands of Olive
QOil of the house of Lekas and Drivas, the brands of Olive Ofl by means of which
Yyou secure perfect success in the preparation of your dishes, you secure health
for yourself and for your family.

In many countries of the Mediterranean desplte poverty and the lower stand-
ards of living, such allments as appendicitis, gallstones and infections of the
bladder are almost unknown. A general state of health prevalls. This is
attributed to the regular use of olive oil in the diet.

Olive oil has about three and one-half times more nutritive value than dried
meat and about forty-five times more calorles than fresh meat.

It contains viamins A, E and F, and the percentage of Its vitamin A content
18 second only to that of cod liver oil, the king of toniecs,

When used regularly, olive oil helps to purify the entire system.

Grown-up persons find that olive oil massages cure many skin irritations,
relieve neuralgia and even rheumatie aches,

Olive Oil is truly a prime essential to gracious and healthful living.

For radiant beauty olive oil has been the favorite of beauty specialists, since
the time of ancient Greece—Internally it tones up vital organs. Externally it
1is the means to a skin as smooth as alabaster.

For the complexion * * * stimulating,

Par. 8. Through the use of the aforesaid representations and others
of similar import not specifically set out herein the respondent has
represented, among other things, that olive oil is the elixir of health
and will promote and maintain health; that it will prevent such ail-
ments as appendicitis, gallstones, and infections of the bladder; that
it has three and one-half times more nutritive value than dried meat;
that it contains a substantial amount of vitamin A ; that it contains
vitamins E and Fj that it will purify the entire system; that, when
applied, externally, it assures a smooth skin, stimulates the circulation,
cures many skin irritations, and relieves neuralgia and rheumatic
aches; and that it has a tonic effect upon the vital organs of the body.

Par. 4. The representations set out and referred to herein are false
and misleading. In truth and in fact, olive oil will not promote or
‘maintain health. It is of no value in the prevention of appendicitis,
gallstones, or infections of the bladder. It does not contain a sub-
stantial amount of vitamin A nor does it contain a demonstrable
amount of vitamin E. There is no essential nutrition factor which is-
generally recognized and characterized by a majority of the medical
or biochemical professions as “vitamin F,” and olive oil does not
contain a significant quantity of those substances sometimes erro-
neously designated by the name “Vitamin F.” Olive oil will not
Durify or accomplish any specific effect upon the entire system. When
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"applied externally, it will not relieve neuralgia or rheumatic aches
and is of no value in treating skin irritations of stimulating circula-
tion other than to serve as an emollient and as a lubricant to facilitate
massage. It is not a tonic and has no direct influence upon any of
the vital organs of the body. The nutritive value of olive oil is not
three and one-half times more than that of dried meat.

Par. 5. The use by the respondent of the acts and practices herein
set forth had, and now has, the capacity and tendency to mislead and
deceive, and has misled and deceived, a substantial portion of the pur-
chasing public into an erroneous and mistaken belief that its said olive .
oil contains the substances and will accomplish the results set forth
in its advertising matter, and to purchase substantial quantities of
respondent’s olive oil as a result of such mistaken and erroneous belief.

Par. 6. The acts and practices of respondent, as herein alleged, are
all to the prejudice and injury of the public and constitute unfair and
deceptive acts and practices in commerce within the intent and mean-
ing of the Federal Trade Commission Act.

ReporT, FINDINGS AS TO THE FacTs, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission on August 14, 1942, issued and sub-
sequently served its complaint in this proceeding upon the respondent,
Lekas and Drivas, Inc., a corporation, charging it with the use of un-
fair and deceptive acts and practices in commerce in violation of the
provisions of said act. After the issuance of said complaint, testi-
mony and other evidence in support of, and in opposition to, the al-
legations of said complaint were introduced before a trial examiner
of the Commission theretofore duly designated by it, and said testi-
mony and other evidence were duly recorded and filed in the office of
the Commission. Thereafter, this proceeding regularly came on for
final hearing before the Commission upon said complaint, testimony .
and other evidence, report of the trial examiner upon the evidence and
exceptions filed thereto, and briefs filed in support of the complaint
and in opposition thereto (oral argument not having been requested) ;
and the Commission, having duly considered the matter and being
now fully advised in the premises, finds that this proceeding is in the
interest of the public, and makes this its findings as to the facts and its
conclusion drawn therefrom,

FINDINGS AS TO THE FACTS

Paracrarn 1. Respondent, Lekas and Drivas, Ine., a corporation,
organized under the laws of the State of New York, is now, and for
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several years last past has been engaged in importing and selling olive
oil. Respondent’s olive oil is advertised and sold under the brand
names “Aristocratic Imported Virgin Olive Oil” and “L. & D. Olive
'0il.” Respondent’s principal office and place of business is at 19-21
Roosevelt Street, New York, N. Y.

In the course and conduct of its business as aforesaid, the respondent
causes, and for several years last past has caused, its olive oil; when
sold, to be transported from its said place of business in the State of
New York to the purchasers thereof located in various other States of
the United States. Respondent maintains, and at all times herein
mentioned has maintained, a course of trade in said product in com-
merce between and among the various States of the United States.

Par. 2. In the course and conduct of its aforesaid business, the re-
spondent has disseminated, and has caused the dissemination of, false
advertisements concerning its said product by United States mails and
by various other means in commerce as “commerce” is defined in the
Federal Trade Commission Act; and respondent has also dissemi-
nated, and has caused the dissemination of, false advertisements con-
cerning its said product by various means for the purpose of inducing,
and which were likely to induce, directly or indirectly, the purchase of
its said product in commerce as “commerce” is defined in the Federa]
Trade Commission Act. -

Among and typical of the false, misleading, and deceptive state-
ments and representations contained in said false advertisements, dis-
seminated and caused to be disseminated as hereinabove set forth, by
United States mails, by advertisements inserted in newspapers and
beriodicals, by circulars, leaflets, pamphlets, and other advertising
literature, anid by continuities broadcast from radio stations which
have the power to, and do, convey the programs emanating therefrom
to listeners located in various States of the United States other than the
State from which said broadcasts originate, are the following:

. There does exist, however, the ellxir of health, and that is the Olive Oil, the
good Olive Oll, as the “Aristocratic.”

The “Aristocratic” and the “L and D" are the two famous brands of Olive
Oil of the house of Lekas and Drivas, the brands of Olive Oil by means of which
you secure perfect success in the preparation of your dishes, you secure health
tor yourself and for your family.

In many countries of the Mediterranean despite poverty and the lower stand-
ards of living, such allments as appendicitis, gallstones and Infections of the
bladder are almost unknown. A general state of health prevails. Tuis is at-
tributed to the regular use of olive ofl in the diet.

Olive oil has about three and one-half times more nutritive value than dried
meat and about forty-five times more calories than fresh meat.

It contains vitamins A, E and F, and the percentage of its Vitamin A content
18 second only to that of cod liver oll, the king of tonlcs.
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When used regularly, olive oil helps to purify the entire system.

Grown-up persons find that olive oil massages cure many skin irritatlons,
relieve neuralgia and even rheumatic aches.

Olive Oil is truly a prime essential to gracious and healthful living.

For radiant beauty olive oil has been the favorite of beauty specialists, since
the time of ancient Greece—Internally it tones up vital organs. Externally it
is the means to a skin as smooth as alabaster,

For the complexion * * * stimulating.

Par. 3. Through the use of the aforesaid representations and others
of similar import not specifically set out herein, the respondent has rep-
resented that its olive oil has therapeutic value in the treatment and
prevention of various diseases and conditions. In this connection
the respondent represents that its olive oil has value as a tonic and will
invigorate and build up the vital organs and that its use will promote
and maintain health and prevent such diseases and conditions as ap-
pendicitis, gallstones, and infections of the bladder. By the same
means the respondent further represents that its olive oil, when applied
externally, will cure many skin irritations and relieve neuralgia and
rheumatic aches. It is further represented by the respondent that the
nutritive value of its olive oil is three and one-half times greater than
that of dried meat and that it contains forty-five times more calories
than fresh meat and that the use of said olive oil supplies substantial
quantities of vitamins A, E, and F and is second only to cod liver oil’
in vitamin A content.

Par. 4. The foregoing statements and representations, disseminated
by the respondent in the manner hereinabove described, are false, mis-
leading, and deceptive. Olive Oil does not have the therapeutic and
nutritional value attributed to it by the respondent.” It is practically
a pure fat and acts as a fat in nutrition. Fatty acids, such as those
supplied by butter, lard, and olive oil, are an essential part of the diet
and, consequently, olive oil is of value when used with other foods so
far as total nutrition is concerned. .

Olive oil contains very small amounts of vitamins A and E. Its vita-
min A content is in no way comparable to that of cod liver oil and it
does not rank second to cod liver oil in vitamin A content. The use
of olive oil will not supply substantial quantities of vitamins A or E
and has no therapeutic value in the treatment of any condition where
the use of such vitamins might be beneficial. Representations that re-
spondent’s olive oil has special therapeutic value or other beneficial
properties because of a vitamin F content are deceptive and misleading,
as vitamin F is not generally known or recognized by the medical pro-
fession or the biochemical profession,
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Olive Oil, when taken internally, does not have any specific therapeu-
tic value in the treatment of any disease or condition. It is not a tonic
and will not invigorate or build up the vital organs. The use of olive
oil will not prevent appendicitis, gallstones, or infections of the
bladder,

The value obtainable from the external use of olive oil is that of a
lubricant, When a deficiency of natural oils exists the use of olive oil
might be beneficial to theskin, However, it has little or no therapeutic
value in the treatment of irritations of the skin other than to serve as
a lubricant or as an oily base for other drugs. It has no value in the
treatment or alleviation of pain resulting from neuralgia or rheuma-
tism other than the beneficial effects which might be obtained from the
rubbing or massage facilitated by the use of olive oil as a lubricant.

Since olive oil supplies only pure fat or fatty acids and since the food
value of meat consists chiefly in protein, it is misleading to compare the

nutritive value of olive oil with meat on the basis of caloric content.

Par. 5. The use by the respondent of the foregoing false, deceptive,
and misleading statements and representations, disseminated as here-
inbefore descrlbed has the capacity and tendency to mislead and de-
ceive a substantial portmn of the purchasing public into the erroneous
and mistaken belief that respondent’s olive oil has therapeutic value in
the treatment and prevention of various diseases and conditions and has
value as a tonic which will invigorate and build up the vital organs, and
causes such members of the purchasing public to purchase substantial
quantities of respondent’s olive oil because of such erroneous and mis-
taken belief,

CONCLUSION

The aforesaid acts and practices of the respondent, as herein found,
are all to the prejudice and injury of the public and constitute unfair
and deceptive acts and practices in commerce within the intent and
meaning of the Federal Trade Commission Act.

ORDER TO CEASE AND DESIST

4

This proceeding having been heard by the Federal Trade Commis-
sion upon the complaint of the Commission, testimony and other evi-
dence in support of, and in oppos1t10n to, the allegations of said com-
plaint taken before a trial examiner of the Comm1sslon theretofore
duly designated by it, report of the trial examiner upon the evidence
and exceptlons filed thereto, and briefs filed in support of the com-
Plaint and in opposition thereto; and the Commission having made
its findings as to the facts and 1ts conclusion that said respondent has
violated the provisions of the Federal Trade Commission Act.
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1t i3 ordered, That the respondent Lekas and Drivas, Inc., a corpo-
ration, and its officers, agents, representatives, and employees, directly
or through any corporate or other device in connection with the offer-
ing for sale, sale, or distribution of olive oil, do forthwith cease and
desist from directly or indirectly:

1, Disseminating or causing to be disseminated any advertisement
by means of the United States mails or by any means in commerce, as
“commerce” is defined in the Federal Trade Commission Act, which
advertisement represents directly or through inference,

(a) That respondent’s olive oil, when taken internally, has any
specified therapeutic value in the treatment or prevention of any
disease or condition. :

(b) That respondent’s olive oil is a tonic or that its use will in-
vigorate or build up vital organs.

(¢) That respondent’s olive oil will have any value in preventing
appendicitis, gallstones, or infections of the bladder.

(@) That respondent’s olive oil, when applied externally, has any
therapeutic value in the treatment of irritations of the skin other than
that supplied by a lubricant.

(¢) That respondent’s olive oil has any therapeutic value in the
treatment or alleviation of pain resulting from neuralgia or rheuma-
tism other than the beneficial effects which might be obtained from
the rubbing or massage facilitated by the use of olive oil as a lubricant.

() That the nutritional value of olive oil is comparable to, or of
greater value than, dried or fresh meat. -

(9) That respondent’s olive oil .supplies substantial quantities of
vitamins A or E or that it has any therapeutic value in the treatment
of any condition where the use of such vitamins might be beneficial.

() That respondent’s olive oil contains vitamin F,

2. Disseminating or causing to be disseminated any advertisement
by any means for the purpose of inducing or which is likely to induce,

directly or indirectly, the purchase in commerce, as “commerce” is de-

fined in the Federal Trade Commission Act, of respondent’s olive oil,
which advertisement contains any of the representations prohibited
in paragraph 1 hereof and the respective subdivisions, thereof,

1t is further ordered, That the respondent shall, within 60 days after
service upon it of this order, file with the Commission a report in writ-
ing, setting forth in detail the manner and form in which it has com-
plied with this order,

~
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Complaint

IN ™aE MATTER OF

MAURICE J. KELLNER, DOING BUSINESS AS M. J.
KELLNER, BROKER, ETC.

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC, 2 (c) OF AN ACT OF CONGRESS APPROVED OCT, 15, 1914

Docket 4796. Complaint, Aug. 6, 1942—Decision, July 8, 1943

Where an individual, engaged as a broker of general food products and other
miscellaneous merchandise, and also as a jobber thereof—

Received and accepted from numerous sellers In other states on purchases on
his own account for resale, brokerage fees or allowances or discounts in liew
thereof :

Ileld, That in recelving and accepting such brokerage fees or allowances, or
discounts in lieu thereof, from sellers upon his purchases in interstate
commerce, as aforesaid, he violated the provisions of Subsection (c) of
Section 2 of the Clayton Act as amended by the Robinson-Patman {Act.

Mr. E. 8. Ragsdale for the Commission.
Gottlieb & Schwartz and Libit & Lindauer, of Chicago, Ill., for
respondent.
COMPLAINT

The Federal Trade Commission, having reason to believe that the
Party respondent named in the caption hereof and hereinafter more
particularly designated and described, since June 19, 1936, has violated
and is now violating the provisions of subsection (c¢) of section 2
of the Clayton Act (U. S. C. title 15, sec. 13) as amended by the Rob-
inson-Patman Act, approved June 19, 1936, hereby issues its complaint
stating its charges with respect thereto ag follows:

Paracrapu 1. Respondent, Maurice J. Kellner, is an individual,
doing business under the name and style of M. J. Kellner, broker,
M. J. Kellner Brokerage Co., Illinois Brokerage Co. and O-K Sales
Co., having his principal office and place of business located at 8th
and Madison Streets, Springfield, IIL

Pag. 2. The respondent is now and for many years prior hereto
has been engaged in business as a broker of general food products
and other miscellaneous merchandise and has conducted such business
under the name and style of M. J. Kellner, broker, M. J. Kellner
Brokerage Co., Illinois Brokerage Co. and O-K Sales Co.

Par. 3. The respondent is now and for many years prior hereto
has also been engaged in business as a jobber of general food products
and other miscellaneous merchandise and has also conducted such
Jobbing enterprises under the name and style of M. J. Kellner, broker,
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M. J. Kellner Brokerage Co., Illinois Brokerage Co. and O-K Sales
Co.

PAR, 4. The respondent since June 19, 1936, has made many pur-
chases of general food products and other miscellaneous merchandise
for his own account, for resale, from numerous sellers located in States
other than the State of Illinois, and pursuant to said purchases such
general food products and other miscellaneous merchandise have been
shipped and transported by the respective sellers thereof from the
States in which such sellers are located across State lines either to the
" respondent or pursuant to respondent’s instructions and directions to
- respective purchasers to whom such general food products and other
miscellaneous merchandise have been sold by said respondent.

Par. 5. In the course and conduct of respondent’s business as a
jobber, he purchases such general food products and other miscel-
laneous merchandise for his own account in commerce as aforesaid
under the name and style of M. J. Kellner, broker, M. J. Xellner
Brokerage Co., Illinois Brokerage Co., and O-K Sales Co., and has
been and is now receiving and accepting from numerous sellers of said
general food products and other miscellaneous merchandise so pur-
chased, brokerage fees or allowances or discounts in lieu thereof on
purchases of said general food products and other miscellaneous mer-
chandise for his own account. .

Par. 6. The aforesaid acts of respondent constitute a violation of
subsection (c) of section 2 of the Clayton Act as amended by the
Robinson-Patman Act approved June 19, 1936. -

RerorT, FiNpINGS AS TO THE FACTS, AND ORDER

Pursuant to the provisions of an Act of Congress entitled “An Act
to supplement existing laws against unlawful restraints and monopo-
lies and for other purposes,” approved October 15, 1914 (the Clayton ~
Act), as amended by an Act of Congress approved June 19, 1936 (the’
Robinson-Patman Act) (U. S. C. title 15, sec. 13), the Federal Trade .
Commission on the 6th day of August, 1942, issued and thereafter
served its complaint in this proceeding upon respondent Maurice J.
Kellner, an individual doing business as M. J. Kellner, broker, M. J.
Kellner Brokerage Co., Illinois Brokerage Co., and O-K Sales Co.,
charging the respondent with violation of the provisions of subsec-
tion (c) of section 2 of the said act. After the issuance and service of
said complaint and the filing of respondent’s answer, the Commission
by order entered herein granted respondent’s motion for permission
to withdraw said answer and to substitute therefor an answer admit-
ting all the material allegations of fact set forth in said complaint and
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waiving all intervening procedure and further hearings as to said
facts, and expressly waiving the filing of briefs and oral argument,
which substitute answer was duly filed in the office of the Commission.
Thereafter, this proceeding regularly came on for final hearing before
the Commission on said complaint and substitute answer; and the
Commission, having duly considered the matter and being now fully -
advised in the premises, malkes this its findings as to the facts and its
conclusion drawn therefrom.

FINDINGS AS TO THE FACTS

Paracraru 1. Respondent, Maurice J. Kellner, is an individual,
doing business under the names M. J. Kellner, broker, M. J. Kellner
Brokerage Co., Illinois Brokerage Co., and O-K Sales Co., having
his principal office and place of business located at Eighth and
Madison Streets, Springfield, I1L

Par. 2."The respondent is now and for many years prior hereto
has been engaged in business as a broker of general food products
and other miscellaneous merchandise, and has conducted such busi-
Tiess under the names M. J, Kellner, broker, M. J. Kellner Brokerage

- Co., I1linois Brokerage Co., and O-K Sales Co.

Par. 3. The respondent is now and for many years prior hereto
has also been engaged in business as a jobber of general food products
and other miscellaneous merchandise, and has conducted such busi-
hess enterprise under the names M. J. Kellner, broker, M, J. Kellner
Brokerage Co., Illinois Brokerage Co., and O-K Sales Co. g

Par. 4. The respondent since June 19, 1936, has made many pur-
chases of general food products and other miscellaneous merchandise

- for his own account, for resale, from numerous sellers located in

States other than the State of Illinois, and pursuant to said pur-
chases, such food products and other miscellaneous merchandise have
been shipped and transported by the respective sellers thereof from
the States in which such sellers are located across State lines either
to the respondent or, pursuant to respondent’s instructions and direc-
lions, to purchasers to whom such food products and other miscel-
laneous merchandise have been sold by said respondent.

Par, 5. In the course and conduct of respondent’s business as a
Jobber, he purchases such general food products and other miscel-
laneous merchandise for his own account in commerce, as aforesaid

under the name M. J. Kellner, broker, M. J. Kellner Brokerage Co.,

lllin‘ois Brokerage Co., and O-K Sales Co., and has been and is now
Tecelving and accepting from numerous sellers of said general food
Products and other miscellaneous merchandise so purchased, broker-
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age fees or allowances or discounts in lieu thereof on purchases of
said general food products and other miscellaneous merchandise for
his own account.

CONCLUSION

In receiving and accepting brokerage fees or allowances or dis-
counts in lieu of brokerage fees from sellers upon his purchases in
interstate commerce of food products and other miscellaneous mer-
chandise, as set forth in the foregoing findings as to the facts, the
respondent, Maurice J. Kellner, an individual doing business as
M. J. Kellner, broker, M. J. Kellner Brokerage Co., Illinois Broker-
age Co., and O-K Sales Co., has violated the provisions of subsection
(c) of section 2 of an act of Congress entitled “An Act to supplement
existing laws against unlawful restraints and monopolies and for
other purposes,” approved October 15, 1914 (the Clayton Act), as
amended by an Act of Congress approved June 19, 1936 (the
Robinson-Patman Act).

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commis-
sion upon the complaint of the Commission and the substitute answer
of respondent, in which answer respondent admits all the material al-
legations of fact set forth in said complaint and states that he waives
all intervening procedure and further hearings as to said facts, and
expressly waives the filing of briefs and oral argument ; and the Com-
mission having made its findings as to the facts and conclusion that
said respondent has violated the provisions of subsection (¢) of section
2 of an Act of Congress entitled “An Act to supplement existing laws
against unlawful restraints and monopolies, and for other purposes,”
approved October 15, 1914 (the Clayton Act), as amended by an Act
of Congress approved June 19, 1936 (the Roblnson-Pntman Act)
(U. S. C. title 15, sec. 13) ¢’

1t 18 ordered, That the respondent, Maurice J. Kellner, 1nd1v1dually,
and trading as M. J. Kellner, broker, M. J. Kellner Brokerage Co.,
Illinois Brokerage Co., and O-K Sales Co., or trading under any other
name, and his agents, representatives, and employees, directly or
through any corporate or other device, in connection with the purchase
of food products and other merchandise in commerce, as “commerce”
is defined in the aforesaid Clayton Act, do forthwith cease and desist
from:

Receiving or accepting from sellers in any manner or form what-
ever, directly or indirectly, anything of value as a commission, broker-
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age or other compensation, or any allowance or discount in lieu thereof,
‘upon purchases of food products or other merchandise made for re- -
spondent’s own account.

1t i3 further ordered, That the respondent shall within 60 days after
service upon him of thlS order, file with the Commlssmn a report in
writing, setting forth in detail the manner and form in which he has
complied with this order.
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Ix THE MATTER OF

GUY C. BEALS, TRADING UNDER THE NAME- INTERNA-
TIONAL TRUSTEES, AND SPIEGEL, INC.

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATIQN'
OF BEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 4863. Complaint, Oct. 30, 1942—Decision, July 8, 1943

Where (1) an individual, engaged in interstate sale and distribution of envelopes,
printed form letters, and questionnaire forms for use in obtaining informa-
tion concerning debtors of the purchasers thereof, including a mail order
house, and which—calling for such information as the debtor’'s occupation, ad-
dress, name of spouse, dependents, employer, income, insurance, home or car
ownership, and personal references—displayed on form letter sent to debtor,
trade nameé “International Trustees,” followed by “Fiduciary Agents” and
address of said Individual and such other matter as “Money is being held in
trust for the above-named person. In order to deliver this money quickly,
we must have the enclosed TRUSTEE QUESTION FORM filled out and re-
turned to us at once. If you are this person—and we have every reason to
believe you are—fill out the enclosed TRUSTEE QUESTION FORM im-
mediately, and send it to us by return mail. Don't delay. You have real
money waiting for you—if you are the person we are seeking. INTERNA-
TIONAL TRUSTEES”; and in said “Trustee Question Form” set forth, under
“A sum of money is being held for you,” such questions as “Have you
recently received any money?” and Immediately preceding place for debtor’s
signature statement “I understand that if the information I have furnished
corresponds with what you have in your possession the money you are hold-
ing in trust will be delivered to me promptly. Signed "
and (2) a Chicago mail order house, among other purchasers, engaged in
sale of various articles on credit to purchasers in various States and in
undertaking to effect collection of delinquent accounts, in which connection
it employed aforesaid forms, ete.;

Making use of a scheme under which such mail order concern and other pur-
chasers Inserted in a form letter the name and last known address of a
debtor, placed (1) letter, (2) questionnaire, and (3) a smaller return stamped’
envelope addressed to sald “International Trustees,” ete., in a large stamped
envelope addressed to debtor and bearing in upper left corner the words
“Return to International Trustees” and said individual’s address, and for-
warded all sald material to said individual, who mailed the large envelopes
with their contents at his post office, and returned in due course to satd mail
order concern and other purchasers the information secured through question-
pnaires, and sent usually to person replying the sum of 1 cent, together with
slip stating “Attached above s the penny that was held in trust for you,”
and, “this is the full amount that was held in trust {n your name”;

Falsely represented thereby to the recipients of such material that they were
beneficiaries of trust funds held by “International Trustees” as “flduclary
agents,” and that the {nformation was sought for the purpose of identifying
the recipients as the proper beneflciaries to whom such funds should be
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paid; when in fact the sole purpose was to assist said mail order concern and
other purchasers in the collection of delinquent accounts;

With effect of inisleading and decelving many persons with respect to the identity
and business of said individual, and with respect to his purpose in seecking
information ; whereby such persons were caused to supply information which
otherwise they would not have supplied:

Held, That such acts and practices, under the circumstances set forth, were .all
to the prejudice of the public, and constituted unfair and deceptive acts and
practies in commerce.

Before Mr. J. Earl Coz, trial examiner.
* Mr. Randolph W. Branch for the Commission,
Comfort, Comfort & Irish, of Des Moines, Ia., for Guy C.: Beals.

COMPLAINT

Pursuant to thé provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that Guy C. Beals, an in-
dividual, trading as International Truystees, and Spiegel, Inc., a cor-
Poration, hereinafter referred to as respendents, have violated the
provisions of said act, and it appearing to the Commission that a pro-
ceeding by it in respect thereof would be in the public interest, hereby
issues its complaint, stating its charges in that respect as follows:

Paracrara 1. Respondent, Guy C. Beals, is an individual, trading
under the name “International Trustees,” with an office and principal
Place of business at 217 East Third Street, Des Moines, Yowa. .

Respondent, Spiegel, Inc., is a corporation, organized and existing
under the laws of the State of Delaware, with an office and principal
Place of business at 1061 West Thirty-fifth Street, Chicago, Ill.

Par. 2. Respondent, Guy C. Beals, is now, and has been for more
than 6 months last past, engaged in the business of selling and de-
livering to respondent, Spiégel, Inc., envelopes, printed form letters,
and questionnaire forms, said letters and questionnaires being in the
forms exemplified by copies thereof, marked respectively Exhibits A
and B, attached hereto and by this reference incorporated herein and
made a part hereof, designed and intended to be used, as hereinafter
set forth, in obtaining information concerning alleged debtors of re-
Spondent Spiegel, Inc. Respondent, Beals, causes the said envelopes,
form letters and questionnaire forms to be transported from his afore-
said place of business in the State of Iowa to respondent, Spiegel, Inc.,
at its place of business in the State of Illinois. Respondent, Beals
maintains, and at all times mentioned herein has maintained, a course
of trade in the said envelopes, letters, and forms in commerce between
the States of Towa and Illinois.
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Par. 3. Respondent, Spiegel, Inc., is now, and has been for more
than 6 months last past, engaged in the business of selling at retail
household furnishings and other merchandise of various sorts and
kinds. The business of said respondent is what is generally known as
a “mail order business,” in the course and conduct of which orders
for various articles are received through the mails from various per-
sons located in States of the United States other than the State of
Illinois, and the articles so ordered are caused to be transported by
said respondent from its aforesaid place of business in the State of
Illinois to the said persons ordering the same. Said respondent’s
business is extensive and it maintains, and at all times mentioned

" herein has maintained, a course of trade in its said wares in commerce
between and among the various States of the United States and in
the District of Columbia. In connection with a large number of its

. sales, said respondent extends credit to purchasers located in various

States of the United States other than the State of Illinois. In many

cases purchasers from respondent Spiegel, Inc., on credit fail to meet
their obligations when due, and said respondent in such cases exerts
itself affirmatively to effect collection of the amounts which it claims
are due it from such purchasers. In the course of its efforts to collect,
it frequently desires to ascertain the current locations and addresses
of many of such purchasers, and for the purpose of so doing it em-
ploys the letters, forms, and envelopes acquired from respondent

Beals, as-hereinabove stated, in the manner hereinafter set forth.

Par. 4. In the blank space below the heading in the letters exem-
plified by Exhibit A and upon the appropriate line in the question-
naire exemplified by Exhibit B, respondent Spiegel, Inc., inserts the
names and such addresses as it has available of the persons concerning
whom information is sought. The two documents are then placed
together in large envelopes, upon which appear in the upper left-hand
corners:
Return to
INTERNATIONAL TRUSTEES

215 East 3rd S,

Des Moines, Iowa.,

which respondent, Spiegel, Inc., has addressed to the said persons,

together with stamped reply envelopes, addressed to
International Trustees,
Des Moines,
215 East Third St. Towa,
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The large envelopes, with the necessary postage attached, and their
contents, are then sent by respondent, Spiegel, Inc., from its place of
business in Chicago, IIl., to respondent, Beals, at Des Moines, Iowa,
usually in bundles containing a number of such filled envelopes.
Upon the receipt of the said large addressed envelopes, with en-

B closures, by respondent, Beals at Des Moines, Iowa, said respondent

causes them to be deposited in the United States mails.

The questionnaires returned to respondent, Beals at Des Moines,
Towa, are transmitted by him to respondent, Spiegel, Inc., at Chicago,
Il Respondent, Beals also sends to many of those returning such
Questionnaires 1 penny each, together with a statement to the eﬁ'ect
that this is the full amount held in trust for the recipient.

Par, 5. By means of the aforesaid envelopes, form letters, and
Questionnaires respondent,- Beals, has falsely represented, and has
DPlaced in the hands of respondent, Spiegel, Inc., means of falsely
representing, and respondent, Spiegel, Inc., has falsely represented
to alleged debtors of respondent, Spiegel, Inc directly and by im-
Phcatlon that said alleged debtors are beneﬁc1a1 ies of trust funds held
by “International Trustees” as “Fiduciary Agents”; that the value
of such beneficial interest is more than a trlvml one, and that the
information sought by means of said letters and questionnaires is for
the purpose of identifying the recipients thereof as the proper
beneficiaries.

The said representations are false and misleading. In truth and
in fact respondent at no time was “fiduciary 'ment” or “trustee” for
or of any trust funds, trivial or otherwise, for the alleged debtors of
Yespondent, Spiegel, Inc., and the only sum for Whlch respondent
Beals ever assumed any obligation to any debtor of respondent,
Spiegel, Inc., was 1 penny. The information called for by the said
‘hlestlonnalres was not sought for the purpose of identification of
those to whom they were sent as beneficiaries of trust funds, but was
Sought, solely for the purpose of assisting respondent, Spiegel, Inc.,
in collecting its alleged delinquent accounts.

Par. 6. Tlnounrh the use of the name “International Trustees” for,
and through the use of the words “Fiduciary Agents” as descriptive
of the enterprise, said respondents have represented directly and by

_’mphcqtlon that the said concern is in the business of acting in the

Capacities of trustee and fiduciary agent.

These representations are false and misleading. In truth and in
fact the said respondent, Beals, in conducting his business under the
Name aforesaid and described as above, has nothing to do with trusts
and does not act in the capacity of trustee or fiduciary agent, and the

560637—44—5
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said name and description are merely disguises for the true nature of
bis business.

Par. 7. The use as hereinabove set forth of the foregoing false and
misleading statements, representations, name, and description has
had the tendency and capacity to, and has, misled and deceived many
persons to whom the said letters, questionnaires, and envelopes were
sent into the erroneous and mistaken belief that said statements and
representations were true, and that said name and deéscription truth-
fully indicated and described the character of the enterprise, and by
reason thereof to give information which they would not otherwise
supply.

Par. 8. The aforesaid acts and pmctices of respondents, as herein
alleged, are all to the prejudice and i 1n]ury of the pubhc and constitute
unfair and deceptive acts and practices in commerce in violation of the
Federal Trade Commission Act.

“EXHIBIT A”
INTERNATIONAL TRUSTEES
(Fiduciary Agents)

217 East Third Street

Des Moines, Iowa.

Money is being held in trust for the above named person.

In order to deliver this money quickly, we must have the enclosed TRUSTEE
QUESTION FORM filled out and returned to us at once.

If you are this person—and we have every reason to believe you are—fill out
the enclosed TRUSTEE QUESTION FORM immediately, and send it to us by
return mail. Don’t delay. .

There i8 no obligation or expense whatever on your part. The cash money we
are holding in .trust will be delivered to you at once, so hurry to fill out truth-
fully all the guestions on the enclosed sheet.

We have information which makes us feel positive this money can be dehvered
to you at once, but we must have the question form filled out so that we, by
reviewing this, can be positive you are the person entitled to the money.

As stated before, you need incur no expense whatever. Use the enclosed self-
addressed envelope. It is stamped and requires no postage.

Fill out the enclosed TRUSTEE QUESTION FORM immediately, answering
all questions, and rush it back to us right NOW,

You have real money walting for you—if you are the person we are seeking.

INTERNATIONAL TRUSTEES.
EF:Io.
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“EXHIBIT B”

$ $ $ 3 $ $ $
A SUM OF MONEY IS BEING HELD FOR

1. Is the name shown above correct? Yes No

2. Have you recently inherited any money? Yes No -

3. Have you been notified of an inheritance? Yes No

4. Are you expecting a cash or property inheritance? ¥Yes No

5. What 1is your age?

8. Occupation . -
T. To what address should money be sent?

8. If married, give husband’s name or wife's maiden name

9. How many dependents e o oo
10. Are you employed? Yes No
11. Name and address of present employer.

12, How long with present employer?
13. What is your weekly income from present employment?
14. If insured, give name of company and address of local agent_______________

15. Do you own your own home?—_____ e A e
16. Do you own a car? Yes  No
17. When were you born 2 oo -

Where? —
18, What was your mother’s malden name? ... ____.____________ -
19. In what country was she born?., - ——e
20. Give name and address of personal references.

I hereby affirm that all answers to the above questions are, to the best of my

1mOWledge, truthful and complete. I understand that if the information I have
furnished corresponds with what you have in your possession the money you
are holding in trust will be delivered to me promptly.

Signed

—_—

IMPORTANT: Any additional information you believe would be helpful please
Write here.

Report, FInpINGs As To THE Facts, ANp OrpER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission, on October 30, 1942, issued and
Subsequently served its complaint in this proceedmrv upon the re-
Spondents, Guy C. Beals, individual, trading under the name Inter-
National Trustees, and Spiegel, Inc., a corporation, charging themr
With the use of unfair and deceptive acts and practices in commerce
In violation of the provisions of that act. Both respondents filed
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.answers to the complaint, the answer of respondent, Spiegel, Inc.,
admitting all of the material allegations of fact set forth in the com-
plaint and waiving all intervening procedure and further hearing as
to the facts. Thereafter, testimony and other evidence in support of
the allegations of the complaint with respect to respondent, Beals
were introduced by the attorney for the Commission, and in opposition
thereto by the attorney for such respondent, before a trial examiner
of the Commission theretofore duly designated by it, and such testi-
mony and other evidence were duly recorded and filed in the office of
the Commission. Thereafter, the proceeding regularly came on for
final hearing before the Commission on the complaint, the answers
thereto, testimony and other evidence, report of the trial examiner
upon the evidence, and brief in support of the complaint (no brief
having been filed by respondent Beals and oral argument not having
been requested); and the Commission, having duly considered the
matter and being now fully advised in the premises, finds that this
proceeding is in the interest of the public and make this its findings
as to the facts and its conclusion drawn therefrom.

FINDINGS A8 TO THE FACTS

Parscrapu 1. Respondent, Guy C. Beals, is an individual, who
prior to December 1942, traded under the name “International Trus-
tees,” with his office and principal place of business located at 217 East
Third Street, Des Moines, Iowa.

Respondent, Spiegel, Inc., is a corporation, organized and existing
under the laws of the State of Delaware, with its office and principal
place of business located at 1061 West Thirty-fifth Street, Chicago, Ill.

Par. 2. Respondent, Guy C. Beals, was for some time immediately
preceding December 1942, engaged in the business of selling and de-
livering to respondent, Spiegel, Inc., and other purchasers envelopes,
printed form letters, and questionnaire forms. These letters and
questionnaires were designed and intended for use in obtaining in-
formation concerning debtors of the purchasers. Respondent, Beals,
caused his envelopes, form letters, and questionnaire forms, when
sold, to be transported from his place of business in the State of Towa
to purchasers thereof, including respondent, Spiegel, Inc., located in
other States of the United States. Respondent, Beals, maintained a
course of trade in his envelopes, letters, and formng in commerce among
and between various States of the Umted States.

Par. 3. Respondent, Spiegel, Inc., is now, and for some time last
past has been engaged in the business of selling at retail household
furnishings and other merchandise of various kinds. The business
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of this respondent is what is generally known as 2 “mail order busi-
hess,” in the course and conduct of which orders for various articles
are received by respondent through the mails from various persons
located in States of the United States other than the State of Illinois,
and the articles so ordered are caused by respondent to be transported
from its place of business in the State of Illinois to such purchasers,
Respondent, Spiegel, Inc., maintains and has maintained a course of
trade in its merchandise in commerce among and between the various
States of the United States and in the District of Columbia.

In connection with a large number of its sales, respondent, Spiegel,
Inc., extends credit to the purchaser, and in many cases such pur-
chasers fail to meet their obligations when due, in which event re-
Spondent, Spiegel, Inc., undertakes to effect collection of the delinquent
account. In the course of its efforts to collect, it frequently desires to
ascertain the current locations and addresses of its debtors, as well as
other information regarding such debtors, and for this purpose it has
employed the letters, forms and envelopes acquired from respondent,

eals,

Par. 4. The letters sold by respondent Beals and used by respondent

Piegel, Inc., and other purchasers were in the following form:

' INTERNATIONAL TRUSTEES

(Fiduciary Agents)
217 East Third Street
Des Moines, Iowa

Money ig being held in trust for the above named person.

In order to deliver this money quickly, we must have the enclosed TRUSTEE
QUESTION FORM filled out and returned to us at once.

If you are this person—and we have every reason to believe you are—fill out
the enclosed TRUSTEE QUESTION FORM immediately, and send it to us by
Teturn majl. Don’t delay.

There is no obligation or expense whatever on your part. The cash money we
&re holding in trust will be delivered to you at once, so hurry to fill out truth-
Tully a11 the questions on the enclosed sheet.

,We have information which makes us feel positive this money can be de-
livereq to you at once, but we must have the question form filled out so that
%e, by reviewing this, ean be positive you are the person entitled to the money.

As stated before, you need incur no expense whatever. Use the enclosed self-
addl‘eSsed envelope. It is stamped and requires no postage, '

Fill out the enclosed TRUSTEE QUESTION FORM immediately, answering
41l questions, and rush it back to us right NOW.

You have real money waiting for you—if you are the person we are seeking.

INTERNATIONAL TRUSTEES.

Upon receiving these form letters from respondent, Beals, the pur-
thaser inserted in each the name and last known address of the debtor,
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and enclosed with the letter the questionnaire form which was also
cbtained from respondent, Beals and which read as follows:

» * . L * . L]

A SUM OF MONEY IS BEING HELD FOR

(Name of debtor)
. Is the name shown above correct? Yes [J No [
. Have you recently inherited any money? Yes[] No[J
. Have you been notified of an inheritance? Yes ] No (O
Are you expecting a cash or property inheritance? Yes [J No (J
. What 1s your age?
. Occupation
. To what address should money be sent?

SRR N

8. If marled, give husband's name or wife’s maiden name

9. How many dependents?
10. Are you employed? Yes (1 No [
11. Name and address of present employer

.12. How loﬁg with present employer?
13. What is your weekly income from present employment?
14, If insured, give name of company and address of local agent___ o _____

15. Do you own your own home? —

16. Do you own a car? Yes [1 No [J

17. When were you born? : —
Where? : —

18. What was your mother’s maiden name? g —

19. In what country was she born?._..

20. Give name and address of personal references

2,

I bereby affirm that all answers to the above questions are, to the best of jmy
knowledge, truthful and complete. I understand that if the Information I have
furnished corresponds with what you have in your possession the money you
are holding in trust will be delivered to me promptly.

Signed

IMPORTANT : Any additional information you believe would be helpful please
write here.

The letter and questionnaire were placed by the purchaser in an
envelope supplied by respondent, Beals, which bore in the upper left
corner the words::

1
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Returﬁ to
INTERNATIONAL TRUSTEES
215 East 3rd St.

Des Moines, Iowa

There was also enclosed in the envelope a smaller, return envelope
addressed to “International Trustees” at 215 East Third Street, Des
Moines, Jowa. After addressing the large envelope to the debtor at
Lis last-known address and affixing the required postage stamps to,
both the large envelope and the return envelope, all of the material
was forwarded by the purchaser to respondent, Beals. Respondent,
Beals, would then deposit the large envelopes with their contents in
the United States mails at Des Moines, Towa. .

Par. 5. Through the use of these envelopes, letters, and question-
naires, respondents represented to the recipients of such material that
such recipients were beneficiaries of trust funds held by “International
Trustees” as “fiduciary agents,” and that the information sought
through such letters and questionnaires was for the purpose of iden-
tifying the recipients as the proper beneficiaries to whom such funds
should be paid. : _

Par. 6. The evidence shows that many of the persons receiving
fuch letters and questionnaires believed these representations and
fllled out and returned to respondent, Beals, the questionnaires enclosed
In the letters. Upon receipt of the executed questionnaires at his place
of business in Des Moines, Iowa, respondent, Beals, forwarded them
to respondent, Spiegel, Inc., or other purchasers, and the information
thus obtained by Spiegel, Inc., and other purchasers was used by
them in the collection or attempted collection of the delinquent ac-_
counts, Respondent, Beals, usually forwarded to the person answer-
Ing the questionnaire the sum of 1 cent, together with a card or slip of
Paper which bore the following:

Attached above is the penny that was held in trust for you. This is the full
f&mount that was held in trust in your name.

Par. 7. As indicated above, the representations made by respond-
ents were wholly false and misleading. Respondent, Beals was in no
Sense a trustee or fiduciary agent and did not at any time hold trust
funds for delivery to any person. The information sought through
fhe letters and questionnaires was not for the purpose of locating or -
ldentifying any beneficiaries of trust funds, but was solely for the
Purpose of assisting respondent, Spiegel, Inc., and other purchasers
of such material in the collection of delinquent accounts,
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Par. 8. The Commission finds further that the use by respondents
of these false and misleading representations, including the use by
respondent, Beals of the trade name “International Trustees,” had the
tendency and capacity to and did mislead and deceive many persons
with respect to the identity and business of respondent, Beals, and
with respect to the purpose for which the information sought was
desired by respondents. In consequence, such persons were caused
to supply to respondents information which otherwise they would not
have supplied.

CONCLUSION

The acts and practices of the respondents as herein found are
all to the prejudice of the public, and constitute unfair and deceptive
acts and practices in commerce within the intent and meaning of the
Federal Trade Commission Act.

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commis-
sion upon the complaint of the Commission, the answers of respond-
ents (that of respondent, Spiegel, Inc., admitting all of the material
allegations of fact set forth in the complaint and waiving all inter-
vening procedure and further hearing as to the facts), testimony and
other evidence taken before a trial examiner of the Commission there-
tofore duly designated by it, report of the trial examiner upon the
evidence, and brief in support of the complaint (no brief having been
filed by respondent, Beals, and oral argument not having been re-
quested) ; and the Commission having made its findings as to the facts
and its conclusion that the respondents have violated the provisions
‘of the Federal Trade Commission Act.

It is ordered, That respondent, Guy C. Beals, individually, and trad-
ing under the name International Trustees, or trading under any other
name, and his agents, representatives, and employees, directly or
through any corporate or other device, in connection with the offering
for sale, sale, and distribution in commerce, as “commerce” is deﬁned
in the Federal Trade Commission Act, of his envelopes, form letters,
and questionnaires, or any other printed or written material ‘of a
substantially similar nature, do forthwith cease and desist from:

(a) Using the words “International Trustees,” or any other word
or words of similar import, to designate, describe, or refer to respond-
ent’s business; or otherwise representing, directly or by implication,
that respondent acts in the capacity of a trustee,
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(b) Using the words “Fiduciary Agents,” or any other word or
words of similar import, to designate, describe, or refer to respondent’s
business; or otherwise representing, directly or by implication, that
respondent acts in the capacity of a fiduciary agent.

(¢) Representing, directly or by implication, that the information
sought through respondent’s letters, questionnaires, or other material
is for the purpose of determining whether the person concerning whom
such information is sought is entitled to receive trust funds or any
other property. .

(d) Using, or placing in the hands of others for use, form letters,
questionnaires, or other material, which represent, directly or by im-
Plication, that respondent’s business is other than that of obtaining
information for use in the collection of debts, or that the information
sought through such letters, questionnaires, or other material is for
any purpose other than for use in the collection of debts.

It is further ordered, That respondent, Spiegel, Inc., a corporation,
and its officers, agents, representatives, and employees, directly or
through any corporate or other device, in connection with the sale and
distribution of respondent’s merchandise in commerce, as “commerce”
1s defined in the Federal Trade Commission Act, including the col-
lection or attempted collection of the purchase price of such mer-
chandise, do forthwith cease and desist from:

(a) Using any form letters, questionnaires, or any other printed or
written material, which contain any representation prohibited in
Paragraph 1 hereof.

(b) Using, in connection with the collection or attempted collec-
tion of the purchase price of merchandise, any form letters, question-
naires, or any other printed or written material, which represent, di-
Tectly or by implication, that the information sought through such
Means is for any purpose other than for use in the collection of debts.

1t is further ordered, That the respondents shall, within 60 days
after service upon them of this order, file with the Commission a report
In writing, setting forth in detail the manner and form in which they
have complied with this order.
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IN THE MATTER OF

AMERICAN BUTTON MOULD MANUFACTURERS ASSO-
CIATION, INC,, ET AL.

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914

Docket §126. Complaint, Mar. 11, 1942—Decision, July 10, 1943

Where six concerns, engaged in the manufacture of button and buckle molds and
in interstate sale and distribution thereof to button or buckle manufacturers
for conversion into the finished product, making about 75 percent of all such
molds manufactured in New York State and about 50 percent of all those
made in the United States, and prior to and but for the acts and practices
below set forth in active and substantiul competition with one another and
with other members of the industry; acting during a somewhat demoralized
condition in the Industry, during which it was the practice of customer
manufacturers to make arbitrary deductions from bills rendered on the
excuse that the manufacturer could obtain the goods elsewhere at the lower
price—

(a) Held meetings and carried on discussions among themselves with respect
to the stabilization of prices and particularly to fixing of discounts to
be allowed and, as a resnlt of a definite agreement and understanding reached
among themselves, distributed a price list, including ‘'uniform discounts, to
which for a time there was general adherence; and later

(b) Formed a corporate association to take the place of the loose organization
which had theretofore existed, for the purpose, principally, of assisting the
members in fixing and maintaining agreed prices and discounts; and

Where said Associatlon, following deviations on the part of some from established
price and discount schedules, and the making of charges and countercharges
of “chiseling”— i

{¢) Employed a certified public accountant to examine the books of all of the

" members, with one exception, to ascertain whether they had been maintain-
ing established prices, and in the audit which revealed that some had not
been doing so, set forth the amounts which should be pald by offending mem-
bers to the other members by reason of such departures; and

Where said Association and its members—

(d) Considered the question of requiring the posting of a bond or security by
each member to guarantee compliance with agreement as to prices and dis-
counts, and did agree that security should be given; and )

(e) Sought, through concerted action, to drive out of business any competitors
who were not members and did not maintain established prices and discounts,
and, in certain instances, drove competitors out of business through coopera-
tively reducing prices drastically on the particular types of molds sold by
the competitor, with result that he found it impossible to continue in business:

Capacity, tendency and effect of which understandings, agreements, combina-
tlons and conspiracies, and acts and things done pursuant thereto, were
unduly to restrain and suppress competition in the sale and distribution of
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said button and buckle molds in commerce, and to deprive the trade and
purchasing public of the advantages which would flow from normal and un-
obstructed competition :

He_ld, That such acts and practices, under the circumstances set forth, were all
to the prejudlice of the public and competitors, and constituted unfair methods
of competition in commerce.

Before Mr. Webster Ballinger, trial examiner,
Mr. Floyd O. Collins for the Commission.
Mr. Morris Adda, of New York City, for the officers and members
of said association.
CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,

"and by virtue of the authority vested in it by said act, the Federal

Trade Commission, having reason to believe that the individuals, -
Corporations, and partnerships named in the caption hereof and here-
Inafter described and referred to as respondents have violated the
Provisions of section 5 of said act and it appearing to the Commission
that a proceeding by it in respect thereof would be in the public in-
terest hereby issues its complaint in that respect as follows:

Paracrapu 1. The respondent, American Button Mould Manu-
facturers Association, Inc., hereinafter referred to as respondent “As-
Sociation,” is a membership corporation, organized, existing and doing
business under and by virtue of the laws of the State of New York,
With its home address and principal place of business at 274 Madison
Avenue, New York, N. Y.

The membership of respondent Association is composed of manu-
facturers of button molds and buckle molds (button and buckle parts),
located in the State of New York.

Respondent, Isidore A. Weidhorn of 274 Madison Avenue, New

ork, N, Y., is named respondent herein as an individual and as
President of the respondent Association.

_Respondent, Sidney Baritz, is named respondent herein as an in-
dividual and as vice president of the respondent Association and his
address is 274 Madison Avenue, New York, N. Y.

_Respondent, Harry Chalfin, is named respondent herein as an in-
dividual and as treasurer of the respondent Association and his
address is 274 Madisort Avenue, New York, N. Y.

-Respondent, Samuel Luloff, is named respondent herein as an in-
dividual and as secretary of the respondent Association and his
address is 274 Madison Avenue, New York, N. Y.

Par. 2. Respondent, Liberty Die and Button Mould Co., Inc., is
& corporation, organized, existing and doing business under and by
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virtue of the laws of the State of New York with its home office and
principal place of business at 438 West Thirty-seventh Street, New
York,N.Y..

The respondent, C & C Button & Trimming Co., Inc., is a cor-
poration, organized, existing and doing business under and by virtue
‘of the laws of the State of New York, with its homes office and prin-
cipal place of business located at 318 West Thirty-ninth Street, New
York,N.Y.

The respondent, Jacob Rabinowitz, Inc., is a corporation, organized,
existing and doing business under and by virtue of the laws of the
State of New York with its home office and principal place of business
located at 336 West Thirty-seventh Street, New York, N. Y.

The respondents, Elias Jaffe, and Solomon Jaffe, are copartners )
trading and doing business under the partnership name of Jaffe &
Jaffe. The address and principal place of business of said respond-
ents is 249 West Thirty-ninth Street, New York, N. Y.

The respondent, Handy Button Machine Co. of New York, Inc., is
a corporation, organized, existing and doing business under and by
virtue of the laws of the State of New York with its home office and
principal place of business located at 313 West Thirty-seventh Street,
New York, N. Y.

The respondent, Defiance Button Machine Co., is a corporation,
organized, existing and doing business under and by virtue of the
laws of the State of New York, with its home office and principal
place of business located at 43 West Twenty-fourth Street, New York,
N.Y.

All of the respondents named in this paragraph are members of the
respondent Association and are hereinafter referred to as member
respondents. Each of said respondents, individually and as members
of said respondent Association, have taken and do now take an actlve
partin all of the activities herein described.

Par. 3. The individual respondents named in paragraph 1 hereof
direct and control the policies of the respondent Association and have
taken an active part in all of the unfair methods of competition and
the unfair acts and practices herein set out.

The respondent, Samuel Luloff as secretary of respondent Assocm-
tion, planned and promulgated the acts and practices hereinafter
alleged and advised and counselled with the other respondents in
formulating and carrying out said plans and has taken an active part
in compiling and distributing the price and discount lists hereinafter
described and referred to and in other ways perfected the carrying out
of the agreements and understandings hereinafter set forth,
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Par. 4. All of the said member respondents are now and have been
for the past 3 years engaged in manufacturing button molds (button
parts) and buckle molds (buckle parts) and sell said molds to button
and buckle manufacturers who make from said molds completed or
finished buttons and buckles and all of said respondents named in
paragraph 2 hereof have for more than 5 years last past engaged in

. the sale and distribution of button molds and buckle molds in com-

Merce among and between the various States of the United States
and cause said products when sold to be shipped from their respective
Places of business through and into other States of the United States
to the purchasers thereof.

Par. 5. The said member respondents now constitute and have
during all the times mentioned herein constituted substantially all of
the manufacturers of button molds and buckle molds. in the United
States, Said respondents manufacture approximately 95 percent of
the button molds and buckle molds manufactured in the State of New
.York and in the territory adjacent thereto and manufacture approx-
Imately 80 percent of the button molds and buckle molds manufac-
tured in the United States. Prior to the adoption of the practices
herein alleged said respondents were in active and substantial compe-
tition with each other and with other members of the industry and but
for the acts herein alleged said respondents would be in actual and
Substantial competition with each other and with other members of
the industry. _

. Par. 6, Respondents have entered into and, for more than 3 years
last past, have carried out and are now engaged in carrying out an
unlawful understanding, agreement, combination, and conspiracy to
Suppress, stifle and restrict competition in price and otherwise between
and among said respondents to establish and maintain among them-
Selves a common course of action in restraint of trade, and to create
& monopoly in the interstate sale and distribution of button molds
and buckle molds in the several States and territories of the United
States and in the District of Columbia.

.Pursuant to and to effectuate said understanding, agreement, com-

Ination, and conspiracy and in furtherance thereof said respondents
have cooperatively, concertedly and collusively adopted and carried
Out, among other methods, acts, and practices, the following things:

. L. Fixed the prices to be charged by member respondents for button
and buckle molds and said member respondents have sold and de-
livered said products at said prices.

2. Fixed identical or uniform discounts to be allowed by member
Tespondents to purchasers and said member respondents have con-
Sistently allowed said discounts.
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3. In meetings held and through correspondence and personal con-
tact respondents have advised, conferred, and consulted with one an-
other in compiling price lists in which said prices and discounts
were quoted, and said member respondents have directly or through
the respondent, Luloff, and respondent association compiled, pub-
lished, and circulated to purchasers and prospective purchasers said
price lists containing said prices and discounts with the understanding
or agreement that said prices and discounts would be adhered to by
said member respondents and where price changes and discount
changes ‘were contemplated said member respondents would give to
each other advance notice of the contemplated changes.

4. In order to insure that each member respondent would adhere
to and perform said agreements the member respondents agreed to
execute indemnifying bonds containing provisions to the effect that if
the maker of said bond should violate the terms of the price and dis-
count agreement he should pay to any party or parties to the agree-

~ ment who had suffered any loss of trade thereby an amount sufficient

to compensate such party or parties for such loss.

5. Said member respondents further agreed that they would have
their books audited by disinterested parties and if it should be deter-
mined that any one of them had violated the terms of said price or
discount agreement and had sold their products for less than agreed
upon, or allowed discounts greater than those agreed upon, the mem-
ber respondent so violating said agreement would pay to any member
respondent such damages as may have been sustained on account of
such violation.

6. Member respondents agree to cut prices and have cut prices on
certain products which were comparable to products manufactured
and sold by nonmember competitors, to a point where the competitors
would be unable to manufacture and sell their products except at 2
loss.

7. Member respondents agree to refuse to sell and have refused to
sell to button manufacturers and buckle manufacturers who purchase
button molds and buckle molds from competitors of said member
respondents.

Par. 7. The capacity, tendency, and effect of such combinations,
understandings, and agreements, and the methods, acts, and practices
of the respondents set out herein, and many others similar thereto not
specifically named, are and have been to monopolize the said busines$
of manufacturing and selling button molds and buckle molds and to
unreasonably lessen, eliminate, restrain, and suppress competition in
the manufacture and sale of said products in interstate commerce;
have heen to enhance the price to the purchasers of said products; have
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been to deprive the purchasing public of the advantages of price,
service, and other considerations which they would receive and enjoy
under conditions of normal and unobstructed and free and fair com-
petition in said industry; and have been to otherwise operate as a
restraint of trade and a detriment to fair and legitimate competition in
said trade and to obstruct the natural flow of trade into the channels
of commerce in and among the several States of the United States and
in the District of Columbia.

Par. 8. The acts and practices of the responidents as herein alleged
are all to the prejudice of the public, have a dangerous tendency to
and have actually hindered and prevented price competition between
and among respondents in the sale of button molds and buckle molds
I commerce within the intent and meaning of the Federal Trade
Commission Act, and have placed in respondents the power to control
and enhance prices, have unreasonably restrained such commerce in
the manufacture and sale of button molds and buckle molds, and con-

stitute unfair methods of competition in commerce within the intent

and meaning of Section 5 of the Federal Trade Commission Act.

Rerort, IFINDINGS As To THE Facts, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission, on March 11, 1942, issued and subse-
Quently served its complaint in this proceeding upon the respondents
Damed in the caption hereof, charging them with the use of unfair
methods of competition in commerce in violation of the provisions of
that act. After the filing of respondents’ answer, testimony and
f)t-her evidence in support of the allegations of the complaint were
Introduced by the attorney for the Commission, and in opposition
theretg by the attorneys for the respondents, before a trial examiner
of the Commission theretofore duly designated by it, and such testi-
Mony and other evidence were duly recorded and filed in the office of
the Commission. Thereafter, the proceeding regularly came on for
final hearing before the Commission on the complaint, the answer
t ereto, testimony and other evidence, report of the trial examiner
Upon the evidence and the exceptions to such report, and briefs in
Support of and in opposition to the complaint (oral argument not
h{wing been requested) ; and the Commission, having duly considered

¢ matter and being now fully advised in the premises, finds that

Fhis Proceeding is in the interest of the public and makes this its find-
- INgs asto the facts and its conclusion drawn therefrom :
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FINDINGS AS TO THE FACTS

ParacrarH 1. Respondent, American Button Mould Manufacturers
Association, Inc., hereinafter referred to as “respondent Association”
or as “the Association,” is a membership corporation organized, ex-
isting and doing business under and by virtue of the laws of the State
of New York, with its office and principal place of business located
at 274 Madison Avenue, New York, N. Y. The membership of the
Association is composed of manufacturers of button molds and buckle
molds (button and buckle parts) located in the State of New York.

Respondent, Isadore A. Weidhorn, was from the date of the in-
corporation of the Association, in July 1937, until December 1940,
president of the Association. In December 1940, respondent, Weid-
horn, resigned from his office and since that time has not been con-
nected with the Association nor with any concern engaged in the
manufacture of button or buckle molds.

Respondent, Sidney Baritz, was vice president of the Association
from the date of its incorporation until December 1940, when he suc-
ceeded to the presidency upon the retirement of respondent, Weid-
horn, and has continued in that office since that date.

Respondent, Harry Chalfin, is now and at all times mentioned herein
has been treasurer of the Association. '

Respondent, Samuel Luloff, is now and at all times mentioned
herein has been secretary of the Association.

The following named respondents, hereinafter referred to as “mem-
ber respondents,” are and since July 1937, have been members of
respondent Association, all of them having participated in the organ-
ization of the Association:

Respondent, Liberty Die and Button Mould Co., Ine., is a corpo-
ration, organized, existing, and doing business under and by virtue of
the laws of the State of New York, with its office and principal place
of business at 438 West Thirty-seventh Street, New York, N. Y.

Respondent, C & C Button & Trimming Co Inc,isa corpomtion,
organized, existing, and doing business under and by virtue of the
laws of the State of New York, with its office and principal place of
business located at 318 West Thirty-ninth Strect, New York, N. Y.

Respondent, Jacob Rabinowitz, Inc., is a corporation, organized,
existing, and doing business under and by virtue of the laws of the
State of New York, with its office and principal place of business
located at 336 West Thirty-seventh Street, New York, N, Y.

Respondents, Elias Jaffe and Solomon Jaffe, are copartners, trad-
ing and doing business under the name of Jaffe & Jaffe, with their
oftice and principal place of business located at 249 West Thirty-ninth
Street, New York, N. Y,
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Respondent, Handy Button Machine Co., of New York, Inc, is a
corporation, organized, existing, and doing business under and by
. virtue of the laws of the State of New York, with its office and prin-
cipal place of business located at 313 West Thirty-seventh Street, New
York,N. Y.

Respondent, Defiance Button Machine- Co., is a corporation, or-
ganized, existing, and doing business under and by virtue of the laws:
of the State of New York, with its office and principal place of busi-
ness located at 43 West Twenty-fourth Street, New York, N. Y.

The individual respondents named above, who are joined in this
proceeding both as individuals and as officers of the Association,
direct and control or have directed and controlled the policies and
Practices of the Association. Each of the member respondents has
Participated actively in the activities of the Association.

Par. 2. All of the member respondents are now and for a number
of years last past have been engaged in the manufacture of button
molds and buckle molds, and in the sale and distribution of such prod-
uets to button and buckle manufacturers, who cover the molds with.
cloth or other material and otherwise convert the molds into finished
buttons and buckles for use on wearing apparel and upholstery. The
member respondents cause and have caused their products, when sold,
to be transported from their respective places of business in the State
~ of New York to purchasers thereof located in various other States of
the United States. Each member respondent maintains and has main-
tained a course of trade in its products in commerce among and be-
tween the various States of the United States.

Par, 3. The member respondents constitute the major portion of
all of the manufacturers of button molds and buckle molds in the
United States. They manufacture approximately 75 percent of all
the button molds and buckle molds manufactured in the State of New
York, and approximately 50 percent of all of the button molds and
buckle molds manufactured in the United States. Prior to the adop-
tion of the policies and practices hereinafter described, the member
respondents were in active and substantial competition with one an-
other and with other members of the industry engaged in the sale
and distribution of button molds and buckle molds in commerce among:
and between the various States of the United States, and but for such.
Policies and practices the member respondents would now be in such
active and substantial competition with one another and with other
Iembers of the industry.

Par. 4. New York City is the center of the button and buckle mold
industry in the United States. The molds are made of metal and are
- of various kinds and sizes. For a number of years preceding the year
569637—44—0



42 FEDERAL TRADE COMMISSION DECISIONS
Findings 37TF.T.C.

1937, the industry was in a somewhat demoralized condition. Many
of the concerns engaged in the making of buttons and buckles were
small and poorly financed, and it was frequently very difficult if not
impossible to obtain reliable credit information regarding them. The
list prices for button and buckle molds had become fairly uniform,
and the customary or standard discount quoted by the manufacturers.
to their customers was “2-10-EOM,” which meant a discount of 2 per-
cent if the account was paid within 10 days or at the end of the month.
It was the practice of the button and buckle manufacturers, however,
to apply arbitrary discounts or make arbitrary deductions from the
bill, and to tender to the mold manufacturer in full settlement of the
account an amount which was substantially less than the amount
stipulated in the bill. Frequently, deductions amounting to as much
as 20 percent would be made by the purchaser.

The excuse given by the purchaser to the mold manufacturer for
these arbitrary discounts or deductions was that the purchaser could
obtain the goods from another mold manufacturer at the lower price.
Because of the conditions prevailing in the industry and the aggressive
competition which existed among the mold manufacturers, the seller
found himself in the dilemma of having to accept the amount ten-
dered or losing his customer to a competitor. Usually, the seller chose
the first of these alternatives and accepted the amount offered.

Par. 5. In an effart, to meet this sityation, the member respondents
began early in 1937 to hold meetings and carry on discussions among
themselves with respect to the stabilization of prices, and particularly
with respect to the fixing of the discounts which should be allowed.
Something in the nature of a loose organization or unincorporated as-
sociation appears to have been formed by the member respondents at
that time. Shortly thereafter, a price list was distributed among the
button and buckle manufacturers either by the various member re-
spondents direct or through their organization. This price list was
effective March 1, 1937. It did not bear the name of any specific mold
manufacturer but was a general list for the use of all of the member
respondents. In addition to listing prices, the price list also fixed
the discount at “2 percent 10 days, E. O. M.” The evidence shows that
after this price list was distributed, button and buckle manufacturers
who made inquiry of the various member respondents with respect to
prices and discounts were uniformly told by the member respondents
to refer to the general price list. Salesmen of the member respondents
who called on the trade carried no separate price lists of their respec-
tive houses but sold. according to the general price list. There ap-
pears to be no doubt that this price list was the result of a definite -
agreement and nnderstanding among the member respondents.
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Par. 6. The respondent Association was organized by the member
respondents in July 1937, to take the place of the loose organization
which had existed theretofore. The ostensible purposes of the As-
sociation, as set forth in the articles of incorporation, were somewhat
varied and numerous, but it seems clear from the record that its prin-
cipal purpose, aside from the obtaining and supplying of credit in-
formation, was to assist the member respondents in fixing and main-
taining agreed prices and discounts governing the sale of their
products.

Par. 7. During the year 1937 the member respondents adhered
generally to the agreed prices and discounts, but in 1938 some of them
began to deviate from the established schedules and to allow discounts
In excess of those which had been agreed upon. Charges and counter-
charges of “chiseling” were made from time to time among the mem-
bers of the Association until in February 1939, the Association em-
Ployed a certified public accountant to examine the books of all of the
member respondents except Defiance Button Machine Company for
the purpose of ascertaining whether these concerns had been main-
taining the established prices. This audit revealed that some of the
member respondents had not been maintaining the prices and dis-
counts, and the audit set forth the various amounts which should be
Paid by the offending members to the other members because of such
departures. Insofar as the record discloses, however, these payments
were never made.

Consideration was also given by the Association and its members,
in the early part of 1939, to the matter of requiring the posting of a
bond or security by each member to guarantee compliance with the
agreement as to prices and discounts. The record indicates that it
was agreed that such security should be given, but it appears that the
agreement was never consummated and the security was never actually
Posted.

Par. 8. In addition to fixing prices and discounts, respondents also
sought through concerted action to drive out of business any competi-
Lors.who were not members of the Association and did not maintain
such prices and discounts. In at least two instances, compétitors were
driven out of business or forced to sell out to certain of the member
respondents. To bring about this result, the member respondents co-
Operatively reduced prices drastically on these particular types of

molds by the competitor and, in consequence, the competitor found it
~ Impossible to continue in business. .

Par. 9. The Commission therefore finds that the respondents en-
tered into understandings, agreements, combinations, and conspiracies
to restrict and restrain competition in the sale of button and buckle
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molds, and that each of the respondents acted in concert and in co-
operation with one or more of the other respondents in doing and
carrying out the acts and practices herein described, in futherance
of such understandings, agreements, combinations, and conspiracies.

Par. 10. The Commission finds further that the capacity, tendency,
and effect of such understandings, agreements, combinations, and con-
spiracies, and of the acts and things done by the respondents pursuant
thereto and in furtherance thereof, are and have been unduly to les-
sen, restrain, and suppress competition in the sale and distribution
of button and buckle molds in commerce, as “commerce” is defined in
the Federal Trade Commission Act, and to deprive the trade and the
purchasing public of the advantages which would flow from normal
and unobstructed competition in the sale and distribution of such
products in such commerce.

CONCLUSION

The acts and practices of the respondents as herein found are all
to the prejudice of the public and of respondents’ competitors, and
constitute unfair methods of competition in commerce within the in-
tent and meaning of the Federal Trade Commission Act.

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commis-
sion upon the complaint of the Commission, the answer of respond-
ents, testimony and other evidence taken before a trial examiner of
the Commission theretofore duly designated by it, report of the trial
examiner upon the evidence and the exceptions to such report, and
briefs in support of and in opposition to the complaint (oral argument
not having been requested); and the Commission having made its
findings as to the facts and its conclusion that the respondents have
violated the provisions of the Federal Trade Commission Act.

1t is ordered, That the respondents, American Button Mould Manu-
facturers Association, Inc., a corporation, and its officers; Isidore A.
Weidhorn, Sidney Baritz, Harry Chalfin, and Samuel Luloff, in-
dividually, and as officers of said Association; Liberty Die & Button
Mould Co., Inec., C. & C. Button & Trimming Co., Inc., Jacob Rabino-
witz, Inc., Handy Button Machine Co. of New York, Inc., and Defiance
Button Machine Co., corporations, and their respective officers, and
Elias Jaffe and Solomon Jaffe, individually, and as copartners trad-
ing as Jaffe and Jaffe, or trading under any other name (hereinafter
referred to as member respondents) ; and respondents’ agents, repre-
sentatives, and employees, directly or through any corporate or other
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device, in connection with the offering for sale, sale, and distribution
of button molds and buckle molds in commerce, as “commerce” is
defined in the Federal Trade Commission Act, do forthwith cease and
desist from entering into, continuing, cooperating in, or carrying out
any planned common ‘course of action, agreement, understanding,
combination, or conspiracy between or among any two or more of
said respondents, or between any one or more of said respondents and
others not parties hereto, to do or perform any of the following acts
or things:

1. Fixing, establishing, or maintaining prices, discounts, or terms
of sale for button and buckle molds, or adhering to or promising to
adhere to the prices, discounts, or terms of sale so fixed.

2. Holding meetings for the purpose of agreeing upon prices to be
charged or discounts to be allowed by the member respondents in the
sale of their products,

3. Compiling or distributing price lists showing prices or discounts
Cooperatively fixed or determined. :

4. Executing or agreeing to execute indemnifying bonds ‘guaran-
teeing or purporting to guarantee the observance by the member
respondents of any agreement with respect to prices or discounts.

5. Causing the books of any member respondent to be examined
for the purpose of ascertaining whether such member has adhered
to prices or discounts theretofore agreed upon by respondents.

6. Cooperatively reducing prices or allowing discounts for the
burpose of forcing competitors of the member respondents out of

usiness or compelling such competitors to sell their business to any
member respondent.

1t is further ordered, That the respondents shall, within 60 days
after service upon them of this order, file with the Commission a
Teport in writing, setting forth in detail the manner and form in
Which they have complied with this order.
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IN e MaTTER OF

SAMUEL PERLOFF, ET AL., TRADING AS ATLANTIC
PACKING COMPANY, ETC.

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC, 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 4822, Complaint, Aug. 25, 1942—Decision, July 10, 1943

Where four partners, engaged as wholesalers in competitive interstate sale
and distribution of food products under varlous trade names—

Represented that they packed various items dealt in by them, by using on labels
for dry packaged commodities and on certain canned goods, in addition
to general trade names, the words “Atlantic Packing Co., Philadelphia,
Pa.—Distributors”;

The facts being that some 15 dry commodities packed by them constituted a
very small part only of their total business, and, as respects their canned
goods, obtained by them from other sources, they were not packers, with
whom dealers in substantial numbers deal directly in preference to dis-
tributors merely ; .

With tendency and capacity to mislead and deceive a substantial number of
dealers in said respects, thereby causing them to purchase said products;
whereby substantial trade was diverted unfairly to said partners from
competitors who did not misrepresent their business status or origin of their
products:

IHeld, That such acts and practices, under the circumstances set forth, were
all to the prejudice of the public and competitors, and constituted unfair
methods of competition In commerce and unfair and deceptive acts and
practices therein, '

As respects contentlon that inclusion of word “Distributors” in legend “Atlantie
- Packing Co., Philadelphia, Pa.—Distributors,” employed on labels of certain

commodities dealt in by users of said trade name, who in fact packed only.

a part of the varlous products thus labeled, was sufficlent to apprise pro-
spective purchasers of the fact that the users were merely distributors rather

than packers of the canned goods so labeled, and that such use of the -«

word “Distributors” corrected any erroneous impression which might other-
wise be conveyed through use of trade name in question: said position wus
not well taken, as prospective purchasers could reasonably conclude that
said sellers were both the packers and distributors of the products, it also
being impossible, since same words appeared on labels for both the dry com-
modities which they did pack and the canned goods which they did not,
to determine from the label whether they packed or merely distributed the
particular item.

Before M r. Clyde M. Hadley, trial examiner,
Mr. B. G. Wilson for the Commission,

Sanders, Gravelle, Whitlock & Howrey, of Washington, D. C., for
respondent. '

203 e
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COMPLAINT

"Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that Samuel Perloft,
Harry Perloff, ‘Earl Perloff, and Morris Perloff, individuals, and co-
bartners, tradmg as Atlantm Packing Co. and as Atlantic Packing
Co., Distributors, hereinafter referred to as respondents, have vio-
lated the provisions of the said act, and it appearing to the Commis-
sion that a proceeding by it in respect thereof would be in the public
interest, hereby issues its complamt stating its charges in that respect
as follows

Paracrapir 1. Respondents, Samuel Perloff, Harry Perloff, Earl
Perloff, and Morris Perloff, as individuals, and as copartners, are now
and for some time last past have been trading as Atlantic Packing Co.
and as Atlantic Packing Co., Distributors, having their principal of-
fice and place of business located at 919 North Front Street, Philadel-
bhia, Pa. Respondents are now and for some time last past have been
engaged in the wholesale distribution of canned foods in commerce
between and among the various States of the United States and in the
District of Columbia.

Par. 2. The respondents now cause, and have caused, said canned
foods, when sold, to be shipped from their place of business in the
State of Pennsylvania to purchasers thereof at their respective points
of location in various other States of the United States other than the
State of Pennsylvania and in the District of Columbia. Respond-
ents maintain, and at all times mentioned herein have maintained, a
course of trade in said foods in commerce between and among the
various States of the United States and in the District of Columbia.

Respondents are, and for some time last past have been, in sub-
stantial competltlon with corporations, other partnerships and in-
dividuals engaged in the wholesale distribution of like or similar
canned foods and said competitors sell and distribute their food com-
modities in commerce between and among the various States of the
United States and in the District of Columbia.

Par. 3. In the course and conduct of their busmess, as aforesaid,
by the use of the word “Packing,” which appears in their trade name,
on their business stationery, on the labels affixed to the containers of
their various canned food commodities, and in various other ways,
tespondents represent, and have represented, to their prospective
customers and furnished, and have furnished, their customers the
Ineans of representing to their vendees and to the ultimate consuming
" public that they are the “packers” of their various canned food com-
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modities and that they are engaged in the food packing business. In
truth and fact, the said respondents sell and distribute food commodi-
‘ties which are prepared and packed in plants, factories, and establish-
ments which the said respondents do not actually own and operate or
directly and absolutely control.

Par. 4. For a long period of time the word “Packing” when used
in connection with the wholesale food distribution business and with
the -foods pertaining thereto has had, and still has, a definite and
significant meaning to the minds of wholesalers and retailers engaged
in such business and to the ultimate purchasing public, to wit; to in-
«dicate that the food thus designated is actually prepared and packed
by those concerns who use this word in any description of their respec-
tive businesses. A substantial portion of the purchasing public prefer
to deal directly with concerns which prepare and pack their foods
rather than with food brokers or wholesalers who merely resell food
which has been prepared and packed by others, believing that by deal-
ing with the former they secure a more uniform quality and better
prices than by dealing with the latter.

Par. 5. Among respondents’ aforesaid competitors there are cor-
porations, other partnerships and individuals engaged in the business
of preparing and packing food commodities who truthfully represent
themselves as “packers” or “packing companies.” There are also
among the aforesaid competitors of the respondents food wholesalers
and brokers who do not prepare and pack their food commodities and
who in no way misrepresent the nature or character of the business
they are engaged in.

Par. 6. The use by the respondents of the representations set forth
herein has had, and now has, the capacity and tendency to and does
mislead and deceive a substantial portion of the purchasing public
into the erroneous belief that such representations are true and into
the purchase of substantial quantities of respondents’ food commodi-
ties because of such erroneous beliefs. As a result, trade is being, and
has been, diverted unfairly to respondents from their aforesaid com-
petitors and injury is being, and has been, done by respondents to
competition in commerce between and among the various States of
the United States and in the District of Columbia. :

Par. 7. The aforesaid acts and practices of the respondents, acting
individually and in concert with one another, as herein alleged, are
all to the prejudice and injury of the public and of respondents’ com-
petitors and constitute unfair methods of competition in commerce
and unfair and deceptive acts and practices in commerce within the
intent and meaning of the Federal Trade Commission Act.
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Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission, on August 25, 1942, issued and subse-
Quently served its complaint in this proceeding upon the respondents,
Samuel Perloff, Harry Perloff, Earl Perloff, and Morris Perloff, in-
dividuals and copartners trading as Atlantic Packing Co., and as
Atlantic Packing Co., Distributors, charging them with the use of
unfair methods of competition in commerce and unfair and deceptive
acts and practices in commerce in violation of the provisions of that
act. After the filing of respondents’ answer, testimony and other
evidence in support of the allegations of the complaint were introduced
by the attorney for the Commission before a trial examiner of the
Commission theretofore duly designated by it (no testimony or other
evidence being offered on behalf of respondents), and such testimony
~ and other evidence were duly recorded and filed in the office of the

Commission. Thereafter, the proceeding regularly came on for final
hearing before the Commission on the complaint, the answer thereto,
testimony and other evidence, report of the trial examiner upon the
evidence, briefs in support of and in opposition to the complaint, and
oral argument; and the Commission, having duly considered the mat-
ter and being now fully advised in the premises, finds that this pro-
ceeding is in the interest of the public and makes this its findings as _
to the facts and its conclusion drawn therefrom.

FINDINGS AS TO THE FACTS

ParacrarH 1. The respondents, Samuel Perloff, Harry Perlotf, arl
Perloﬂ', and Morris Perloff, are copartners doing business under the
various trade names hereinafter referred to, with their principal office
and place of business located at 919 North Front Street, Philadelphia,
Pa, Respondents are now and for a number of years last past have
been engaged in the wholesale distribution of food products, including
canned foods. :

Par. 2. In the course and conduct of their business respondents
Cause and have caused their food products, when sold, to be trans-
Ported from their place of business in the State of Pennsylvania to
Durchasers thereof located in various other States of the United States,
Respondents maintain and have maintained a course of trade in their
Products in commerce among and between various States of the United
States,

.PAR. 3. Respondents are and have been in substantial competition
With other copartnerships and individuals, and with corporations,
*ngaged in the sale and distribution of food products in commerce
Among and between various States of the United States.
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Par. 4. In addition to their main place of business in Philadelphia,
respondents also maintain branch houses in Chester, Wilkes-Barre,
and Shenandoah, Pa. The pr1nc1pa1 trade name used by respondents
for all their busmess operatlons is Perloff Brothers. However, they
also use for the branch in Chester the name Chester Wholesale
‘Grocery, and for the branches in Wilkes-Barre and Shenandoah the
name Black Diamond Wholesale Grocery Co. Respondents’ business
1s exclusively wholesale, all of their sales being made to dealers,

Respondents do not pack any of the canned goods sold by them, but
they do pack in their Philadelphia establishment some 15 dry com-
modities, including rice, barley, lima beans, Morrow beans, kidney
beans, lentils, and black-eyed peas. These dry commodities are packed
in small pasteboard packages or cartons, which are in turn packed
in cases for shipment to the trade. This feature of respondents’
business constitutes only a very smqll part of their total volume of
business. :

In addition to the general"t-rade--names reéferred-to above, respond-
ents have also used on certain of their labels the words “Atlantic
Packing Co., Philadelphia, Pa., Distributors.” These words are used
not only on the labels for the dry commodities packaged by respond-
ents, but also on some of the canned goods, including fruits, vefretables,
sardines, ete.

Par. 5. The Commission is of the opinion and finds that while the
name “Atlantic Packing Co.” may properly be used by respondents
in connection with the dry commodities which are packed by them,
the name is erroneous and misleading as applied to those items which
respondents do not pack, as the word “Packing” in the name
constitutes a representation that such items are packed by respondents.
All of respondents’ canned goods are obtained by them from other
sources, the labels for such products bemg supplied by 1espondents
to the respective packers of the goods.

It is urged by respondents that the use of the word “Distributors”
in connection with the trade name on the labels is sufficient to apprise
prospective purchasers of the fact that respondents are merely dis-
tributors rather than packers of the canned goods, and that the use
of this word corrects any erroneous impression which might otherwise
be conveyed through the use of the trade name. The Commission is
of the opinion, however, that this position is not well taken, as pros-
pective purchasers could reasonably conclude that respondents are
both the packers and the distributors of the products., Moreover, as
the same words appear on the labels for both the dry commodities
which are packed by respondents and the canned goods which are not
packed by them, it is impossible for the prospective purchaser to de-

. O I . = b w8 AN AT -t ot f e m g e m e mm =




S — -

. ATLANTIC PACKING CO., ETC. 51

46 . . Order

termine from the label whether the particular item is packed by
respondents or merely distributed by them,

Par. 6. There 1s a preference on the part of a substantial number
of dealers for dealing with packers direct, rather than with concerns
which do not pack their products but are merely distributors.

Par. 7. The Commission finds further that the use by respondents
of the name “Atlantic Packing Co.” in connection with any products
not packed by them has the tendency and capacity to mislead and
deceive a substantial number of dealers with respect to respondents’
business status and the origin of respondents’ products, and the tend-
ency and capacity to cause such dealers to purchase respondents’
products as a result of the erroneous and mistaken belief so engen-
dered. In consequence thereof, substantial trade has been diverted
unfairly to the respondents from their competitors, among whom are
those who do not misrepresent their business status or the origin of
their products.

CONCLUSION

The acts and practices of the respondents as herein found are all
lo the prejudice of the public and of respondents’ competitors, and
constitute unfair methods of competition in commerce and unfair and
deceptive acts and practices in commerce within the intent and mean-
ing of the Federal Trade Commission Act.

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commis-
sion upon the complaint of the Commission, the answer of respondents,
testimony and other evidence in support of the allegations of the com-
plaint taken before a trial examiner of the Commission theretofore
duly designated by it (no testimony or other evidence having been
offered on behalf of respondents), report of the trial examiner upon
the evidence, briefs in support of and in opposition to the complaint,
and oral argument; and the Commission having made its findings as
to the facts and its conclusion that the respondents have violated the
provisions of the Federal Trade Commission Act.

1t is ordered, That the respondents, Samuel Perloff, Harry Perloff,
Earl Perloff, and Morris Perloff, individually, and trading as Atlantic
Packing Co., and as Atlantic Packing Co., Distributors, or trading
under any other name, and their agents, representatives and employees,
directly or through any corporate or other device, in connection with
the offering for sale, sale and distribution of respondents’ food prod-
ucts in commerce, as “commerce” is defined in the Federal Trade
Commission Act, do forthwith cease and desist from:
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1. Using the trade name “Atlantic Packing Co.,” or any trade name
containing the word “Packing” or any other word of similar import,
in connection with any product which is not in fdct packed by re-
spondents.

2. Representing, directly or by implication, that any product is
packed by respondents when such is not the fact.

It is further ordered, That the respondents shall, within 60 days
after service upon them of this order, file with the Commission a report
in writing, setting forth in detail the manner and form in which they
have complied with this order.

e ey
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Complaint

IN THE MATTER OF

AMERICAN RUG & CARPET CO., INC.

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO TIIE ALLEGED VIOLATION
OF SEC. § OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket }}99. C’omplwint, May 10, 1941—Decciston, July 13, 1943

Where 5 corporation, engaged in competitive interstate sale and distribution of
rugs closely resembling Orientals, having their origin in Persia or Iran, in-
cluding those known as *“Sarouk,” “Kashan,” “Ardabil,” and “Ardavan”—

Made use of names “Imperial Saroukan,” “Iran Kashan,” and “Imperial Arda-
van” to designate certain of its said products in involces to dealers and in
otherwise referring thereto, and in labels attached thereto conspicuously
displayed the name, together with a depiction of Oriental scenes;

The facts being that said rugs, while so closely simulating the true handmade
Oriental with its distinctive knotting and other characteristics, as to be
indistinguishable therefrom by a large portion of the purchasing public, were
woven on power looms in the United States;

With tendency and capacity to mislead prospective purchasers into the mistaken
belief that such representations were true and that aforesaid rugs were
genuine Orientals, and thereby induce their purchase; and with result of
placing in the hands of retailer purchasers thereof means of deceiving the
publie in the particulars aforesaid; whereby trade was unfairly diverted to
it from competitor dealers in truthfully represented Orientals and domestics:

Held, That such acts and practices, under the circumstances set forth, were all
to the prejudice and injury of the.public and competitors, and constituted
unfair methods of competition in commerce and unfair and deceptive acts
and practices therein,

Mr. Randolph W. Branch for the Commission.
Hartman & Craven, of New York City, for respondent.

CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that American Rug &
Carpet Co., Inc., a corporation, hereinafter referred to as respondent,
has violated the provisions of the said act, and it appearing to the
Commission that a proceeding by it in respect thereof would be in the
Public interest, hereby issues its complaint stating its charges in that
Tespect as follows:

Paragrarir 1. Respondent, American Rug & Carpet Co., Inc., is a
corporation, organized and existing under the laws of the State of
New York and having an office and principal place of business at 105
Madison Avenue, city and State of New York.
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Par. 2. Respondent, is now, and has been for more than three years
last past, engaged in the business of distributing and selling rugs. In
the course and conduct of its business, respondent sells said rugs to
various wholesale and retail dealers, and causes such rugs, when sold,
to be transported from its aforesaid place of business in the State of
New York to purchasers thereof located in various other States of the
United States and in the District of Columbia. Respondent main-
tains, and at all times mentioned herein has maintained, a course of
trade in said rugs in commerce among and between the various States
of the United States and in the District of Columbia.

Par. 3. In the course and conduct of its said business, respondent is
now, and has been at all times mentioned herein, in substantial com-
petition with other corporations, and with firms, partnerships, and
individuals also engaged in the sale and distribution of rugs in com-
merce among and between the various States of the United States and
in the District of Columbia. Among such competitors are many who
do not misrepresent either the place or method of manufacture of
‘their products and who do not furnish their dealer customer with
means or instrumentalities for deceiving the public. ’

Par. 4. A substantial portion of the purchasing and consuming
public understands, and for many years has understood, Oriental rugs
to be rugs made in the Orient, or more particularly in certain parts of
southwestern Asia, by hand, of pleasing texture and original and
beautiful design and having a pile of wool or silk'and wool, and threads
of which are individually knotted in a special manner. Such rugs
are usually designated by names which are indicative of the Orient
and Oriental origin and manufacture. Oriental rugs have been for
many years, and still are, held in great public esteem because of their
texture, beauty, durability, and other qualities, and by reason thereof
there is a substantial demand on the part of many of the purchasmn'
public for such rugs.

Par. 5. In the course and conduct of its business and for the pur-
pose of inducing the purchase of said rugs, respondent has engaged in
the practice of describing and designating certain of its rugs, which
closely resemble true Oriental rugs in appearance, by the names “Im-
perial Saroukan,” “Iran Kashan,” and “Imperial Ardavan.”

There are true Oriental rugs known as “Sarouk,” “Kashan,”
“Ardabil,” and “Ardavan,” and “Iran” is the modern name for Persia,
which is a place of origin of genuine Oriental rugs. The use by the
respondent of the designations “Imperial Saroukan,” “Iran Kashan,”
and “Imperial Ardavan” has the capacity and tendency to create the
mistaken and erroneous belief that the rugs so designated are in fact
genuine Oriental rugs. Respondent uses said names to designate the
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said rugs in invoices to dealers and in otherwise referring to the sime
m the sale thereof to dealers. )

To the various rugs designated by respondent as above set forth, it
firmly attaches labels upon which the particular name conspicuously
appears, together with depictions of Oriental scenes. All of said
labels are plainly discernible to members of the purchasing public
when said rugs are displayed for sale by retail dealers.

In truth and in fact respondent’s rugs hereinabove referred to are-
* Woven on power looms in the United States. They are not made by .
hand and the individual threads are not knotted in the distinctive.
Manner of the true Oriental rug. They do not possess all the charac-
teristics of true Oriental rugs but do in fact so closely simulate true.
Oriental rugs in appearance as to be indistinguishable from them by-
a large portion of the ‘purchasing public and, in consequence, are
readily accepted as being true Oriental rugs.

Par. 6., The use by respondent of the designations, depictions, and
Tepresentations as set forth herein in connection with the offering for-
sale and sale of its said rugs has had, and now has, the tendency and
Capacity to mislead purchasers and prospective purehasers thereof
Into the erroneous and mistaken belief that such representations and.
designations are true and correct, and to induce them to purehase said
Tugs on account thereof. Respondent’s said acts and practices place-
In the hands of retail dealers who purchase said rugs and resell the:
Same to the purchasing public, means and instrumentalities for mis-
leading and deceiving the public in the particulars aforesaid.

As a result of respondent’s said acts and practices, trade has been
‘unfairly diverted to respondent from its competitors engaged in the
$ale in commerce between and among the various States of the United
States and in the District of Columbia of rugs of various kinds, in-~
cluding both genuine Oriental and domestic rugs, who truthfully
Tepresent their products as set forth in paragraph 3 hereof. In con-
Sequence thereof, injury has been, and is now being, done by respond-
ent to competition in commerce among and between the various States.
of the United States and in the District of Columbia.

Par. 7. The aforesaid acts and practices of respondent, as herein.
alleged, are all to the prejudice and injury of respondent’s compet-
ltors, and constitute unfair methods of competition in commerce and
Unfair and deceptive acts and practices in commerce within the intent:
&nd meaning of the Federal Trade Commission Act.

Report, Finpines as To THE Facts, AND OrDER

Pursuant to the provisions of the Federal Trade Commission Act,.
the Federal Trade Commission on May 10, 1941, issued, and on May
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12, 1941, served its complaint in this proceeding upon respondent,
American Rug and Carpet Co., Inc., 2 corporation, charging it with
the use of unfair methods of competition in commerce and unfair and
deceptive acts and practices in commerce in violation of the provisions
of said act. After the issuance of said complaint and the filing of
respondent’s answer, the Commission, by order entered herein, granted
respondent’s request for permission to withdraw said answer and to
substitute therefor an answer admitting all the material allegations
. of fact set forth in said complaint and waiving all intervening pro-
cedure and further hearing as to said facts, which substitute answer
was duly filed in the office of the Commission. Thereafter this pro-
ceeding regularly came on for final hearing before the Commission
on the said complaint and substitute answer, and the Commission,
baving duly considered the matter and beiflg now fully advised in
the premises, finds that this proceeding is in the interest of the public
and makes this. its findings as to the facts and its conclusion drawn

therefrom.
FINDINGS AS TO THE FACTS

ParacrapH 1. Respondent, American Rug & Carpet Co., Inc., is a
corporation, organized and existing under the laws of the State of
. New York and having its office and principal place of business at 105
Madison Avenue, city and State of New York.

Par. 2. Respondent is now, and has been for more than three years
last past, engaged in the business of distributing and selling rugs. In
the course and conduct of its business, respondent sells said rugs to
various wholesale and retail dealers, and causes such rugs, when sold,
to be transported from its aforesaid place of business in the State of
New York to purchasers thereof located in various other States of
the United States and in the District of Columbia. Respondent main-
tains, and at all times mentioned herein has maintained, a course of
trade in said rugs in commerce among and between the various States
of the United States and in the District of Columbia.

Par. 3. In the course and conduct of its said business, respondent
is now, and has been at all times mentioned herein, in substantial com-
petition with other corporations, and with firms, partnerships, and
individuals also engaged in the sale and distribution of rugs in com-
merce among and between the various States of the United States and
in the District of Columbia. Among such competitors are many who
do not misrepresent either the place or method of manufacture of
their products and who do not furnish their dealer-customers with
means or instrumentalities for deceiving the public.

g
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Par. 4. A substantial portion of the purchasing and consuming
Public understands, and for many years has understood, Oriental
Tugs to be rugs made in the Orient, or more particularly in certain
barts of southwestern Asia, by hand, of pleasing texture and original
and beautiful design and having a pile of wool or silk and wool, the
threads of which are individually knotted in a special manner. Such
Tugs are usually designated by names which are indicative of the
Orient and Oriental origin and manufacture. -Oriental rugs have
been for many years, and still are, held in great public esteem because
of their texture, beauty, durability, and other qualities, and by reason
thereof there is a substantial demand on the part of many of the pur-
chasing public for such rugs.

Par, 5. In the course and conduct of its business and for the pur-
Pose of inducing the purchase of said rugs, respondent has engaged
In the practice of describing and designating certain of its rugs, which
closely resemble true Oriental rugs in appearance, by the names “Im-
berial Saroukan,” “Iran Kashan,” and “Imperial Ardavan,”

There are true Oriental rugs known as “Sarouk,” “Kashan,” “Arda-
!’il,” and “Ardavan,” and “Iran” is the modern name for Persia, which
13a place of origin of genuine Oriental rugs. The use by the respond-
ﬁnt of the designations “Imperial Saroukan,” “Iran Kashan,” and

Imperial Ardavan” has the capacity and tendency to create the mis-
taken and erroneous belief that the rugs so designated are in fact
genuine Oriental rugs. Respondent uses said names to designate the
said rugs in invoices to dealers and in otherwise referring to the same
In the sale thereof to dealers.

To the various rugs designated by respondent as above set forth, it
firmly attaches labels upon which the particular name conspicuously
dppears, together with depictions of Oriental scenes. All of said
labels are plainly discernible to members of the purchasing public
When said rugs are displayed for sale by retail dealers.

In truth and in fact respondent’s rugs hereinabove referred to are
Woven on power looms in the United States. They are not made by
hand and the individual threads are not knotted in the distinctive man-
her of the true Oriental rug. They do not possess all the character-
Istics of true Oriental Rugs but do in fact so closely simulate true

riental rugs in appearance as to be indistinguishable from them by
% large portion of the purchasing public and, in consequence, are
readily accepted as being true Oriental rugs.

P4r. 6. The use by respondent of the designations, depictions, and
Tepresentations as set forth herein in connection with the offering for
Sale and sale of its said rugs has had, and now has, the tendency and
apacity to mislead purchasers and prospective purchasers thereof

569637 —44-—— 7
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into the erroneous and mistaken belief that such representations and
designations are true and correct, and to induce them to purchase said
rugs on account thereof, Respondent’s said acts and practices place
in the hands of retail dealers who purchase said rugs and resell the
same to the purchasing public, means and instrumentalities for mis-
leading and deceiving the public in the particulars aforesaid.

As a result of respondent’s said acts and practices, trade has been
unfairly diverted to respondent from its competitors engaged in the
sale in commerce between and among the various States of the United
States and in the District of Columbia, of rugs of various kinds, in-
cluding both genuine Oriental and domestic rugs, who truthfully
represent their products.

CONCLUSION

. The aforesaid acts and practices of respondent, as herein found, are
all to the prejudice and injury of the public and of respondent’s com-
petitors, and constitute unfair methods of competition in commerce
and unfair and deceptive acts and practices in commerce within the
intent and meaning of the Federal Trade Commission Act.

ORDER TO CEASE AND DESIST

This f)roceeding having been heard by the Federal Trade Commis-
sion upon the complaint of the Commission and the answer of respond-
ent, in’ which answer respondent admits all the material allegations
of fact set forth in said complaint and states that it waives all inter-
vening procedure and further hearing as to said facts and the Com-
mission having made its findings as to the facts and conclusion that
said respondent has violated the provisions of the Federal Trade Com-
mission Act.

It is ordered, That the respondent, American Rug and Carpet Co.,
Inc., a corporation, its officers, representatives, agents and employees,
directly or through any corporate or other device in connection with
the offering for sale, sale and distribution of rugs in commerce as
“commerce” is defined in the Federal Trade Commission Act, do forth-
with cease and desist from:

1. Using the words “Saroukan,” or “Iran” or any other combination
of words or syllables, coined or otherwise, which are indicative of the
Orient to designate or describe rugs which are not in fact made in the
Orient and which do not possess all the essential characteristics and
structure of Oriental rugs. ,

2. Using the words “Kashan,” “Ardavan,” or “Sarouk” or any other
name of any genuine Oriental rug, alone or in combination with other
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words or syllables, coined or otherwise, to designate or describe rugs

‘Which are not in fact made in the Orient and which do not possess all

the essential characteristics and structure of the particular Oriental
Tugs indicated by the use of such name. :

1t is further ordered, That the respondent shall, within 60 days after
Service upon it of this order, file with the Commission a report in
Writing, setting forth in detail the manner and form in which it has
complied with this order.
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I~ tae MATTER OF

RHODE ISLAND PLUSH MILLS, INC.

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5§ OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND OF AN ACT
- OF CONGRESS APPROVED OCT. 14, 19840

Docket 4881. Complaint, Dec. 30, 1942—Decision, July 13, 1943

Where a corporation, engaged in the manufacture and Interstate sale and dis-
tribution of textile fabrics of woolen and cotton, woolen and rayon, or cotton
and rayon, which, designed for use in the manufacture of women’s coats,
were so constructed as to simulate the color, pattern, and texture of the
peltries of the Karakul breed of sheep or lambs, or fabrics made from the
highly prized fleece thereof—

(a) Represented that its fabrics and coats or garments made therefrom were
made from such peliries or fleece, through supplying to manufacturers and
retailers for 'use thereon, or paying for, labels bearing names such as
“Bakahara-Lam,” “Allapo-Curl,” “Arabakurl,” “Bokahara-Curl,” and
“Mara-Kurl,” associated in sound and appearance with said breed’s
countries;

With tendency and capacity to mislead and deceive the purchasing public into
the belief that sald fabrics or garments were in fact made from Karakul
peltries or fleece, markedly preferred by a substantial part of such public
over garments made of ordinary woolen or mixed fabrics; and

Where said corporation, engaged in sale and distribution of wool products under
the Wool Products Labeling Act in that aforesaid fabrics were composed
in part of wool, reprocessed wool, or reused wool as there defilned, and of
other fibers also— i

(b) Sold the same misbranded in violation thereof in that they did not have
on or affixed thereto a stamp, tag, label, or other means of identification
showing the percentages of the total fiber weight with respect to wool,
reprocessed wool, reused wool, nonwool fibers, and aggregate thereof, addl-
tion of nonfibrous loading, and proper identification of the manufacturer
or seller:

Held, That such acts and practices, under the circumstances set forth, were all
to the prejudice and injury of the public, and constituted unfair and decep-
tive acts and practices in commerce within the intent and meaning of the
Federal Trade Commission Act and the Wool Products Labelmg Act of 1939.

Mr.B.G. “Wilson for the Commission,
Edwards & Angell, of Providence, R. 1., for respondent.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that Rhode Island Plush
Mills, Inc., a corporation, hereinafter referred to as respondent, has
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violated the provisions of said act and the provisions of the Wool
Products Labeling Act of 1939 and the rules and regulations pro-
‘mulgated thereunder, and it appearing to the Commission that a
Droceeding by it in respect thereof would be in the public interest,
hereby issues its complaint stating its charges in that respect as
follows:

Paracrapm 1. Respondent, Rhode Island Plush Mills, Inc., is a
corporation, organized, existing, and doing business under and by
Virtue of the laws of the State of Rhode Island with its offices and
Principal place of business at 1112 River Street, Woonsocket, R. I.

Par. 2. Respondent is now, and for some time last past has been,
engaged in the manufacture, sale, and distribution of certain textile
Tabrics which are designed for use in the manufacture of women’s
Coats. Said fabrics resemble or simulate in appearance the peltries
of the Karalkul breed of sheep or lambs or fabrics made from the fleece
of such sheep or lambs.

Respondent causes and has caused said products, when sold by it, to
be transported from its place of business in the State of Rhode Island
to various purchasers thereof at their respective points of location in
Various States of the United States other than the State of Rhode
Island and in the District of Columbia.

Respondent maintains and at all times mentioned herein has main-
tained a course of trade in its said fabrics in commerce among and
between the various States of the United States and in the District
of Columbia.

Par. 3. In the course and conduct of its business and for the pur-
Pose of inducing the purchase of its fabrics, respondent supplies
Manufacturers and retail dealers with various labels to be attached
to coats and other garments manufactured from its said fabrics.

Among the trade names used by the respondent on said labels are
the following: “Bokahara-Lam,” “Allapo-Curl,” and “Arabakurl.”
pther labels attached to coats and other garments manufactured from
Its fabrics and paid for by the respondent bear the names, “Bokahara-
Curl,» “Mara-Kurl,” “Uralaine,” “Artic-Kurl,” and “Kurlymo.” All
of said labels are used on fabrics which are manufactured by respond-
nt so as to resemble and simulate in appearance the color, pattern,
and texture of the peltries of the Karakul breed of sheep or lambs or
fabrics made from the fleece of such sheep or lambs.

. The foregoing trade names have the sound and appearance of var-
10us names which are associated in the minds of the purchasing public
With countries where the Karakul breed of sheep or lamb is found.

Par. 4. The aforesaid textile fabrics, as manufactured and sold by

Tespondent, are so constructed as to have the appearance of the highly
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prized fleece of the young of the Karakul breed of sheep and from
their appearance said fabrics convey the impression and induce the
belief among prospective purchasers that said fabrics and the garments
made therefrom are in fact made from the peltries of the Karakul
breed of sheep or lamb or from the fleece from such sheep or lamb.

When textile fabrics simulating or resembling the peltries of

animals bear labels which suggest such animals or the country of .

their origin are unaccompanied by words disclosing that such prod-
ucts are in fact made of fabrics rather than peltries, such practice has
the tendency and capacity to confuse, mislead, and deceive the pur-
chasing public into the belief that such fabrics and the garments made
therefrom are in fact made from the peltries or from the fleece of such
animals.

Through the use of the aforesaid labels and through the use of
other words of similar meaning not herein set out, the respondent
represents and has represented that its fabrics and the garments made
therefrom are made from the peltries of the Karakul breed of sheep
and lambs or from the fleece taken from such animals,

Par. 5. The foregoing labels are false, misleading, and deceptive.
In truth and in fact none of respondent’s fabrics or the garments made
therefrom are composed of the peltries of the Karakul breed of sheep
or lambs or of fleece taken from such animals. All of said products
are frabrics composed of woolen fibers and cotton fibers, or woolen
fibers and rayon fibers, or cotton fibers and rayon fibers.

Par. 6. There is a marked preference on the part.of a substantial
portion of the purchasing public for coats and other garments made
from the peltries of the Karakul breed of sheep or lamb and from the
fleece of such animals over garments made from fabrics composed of
ordinary ‘woolen fibers or composed of a mixture of ordinary wool
and other fibers.

* Par. 7. Through the use of the acts and practices hereinabove al-
leged, the respondent places in the hands of the manufacturers, job-
bers, and retail dealers, a means and instrumentality whereby such
manufacturers, jobbers, and retail dealers are enabled to mislead and
deceive members of the purchasing public.

, Par. 8. The said fabrics sold and distributed by the respondent
since July 15, 1941, as aforesaid, are wool products within the intent
and meaning of the Wool Products Labeling Act of 1939, in that such
fabrics are composed in part of wool, reprocessed wool, and reused
wool, as those terms are defined in said act. Said wool products con-
tain fibers other than wool, reprocessed wool, or Teused wool.

Said wool products, when sold and distributed by the respondent
in said commerce, as aforesaid, were misbranded in violation of the
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Wool Products Labeling Act of 1939, in that said wool products did
not have on or aflixed thereto a stamp, tag, label, or any other means
of identification, or a substitute in lieu thereof, as provided by said
act, showing (@) the percentage of the total fiber weight of the wool
Product, exclusive of ornamentation not exceeding 5 percent of said
total fiber weight, of (1) wool, (2) reprocessed wool, (3) reused wool,
(4) each fiber other than wool where said percentage by weight of
Such fiber was 5 percent or more, and (5) the aggregate of all other
fibers; (5) the maximum percentage of the total weight of the wool
Product of nonfibrous loading, filling, or adulterating matter; (c¢)
the name of the manufacturer of the wool product, or a registered
Number in lieu.thereof as provided for in the rules and regulations
Promulgated under such act, or the name of one or more persons sub-
Ject to section 3 of said act with respect to such wool product; (d) the
Percentages in words and figures plainly legible, by weight of the
Wool contents of said wool product where said wool product contained
2 fiber other than wool. )

Par. 9. The aforesaid acts, practices, and methods of respondent,
U8 herein alleged, are all to the prejudice and injury of the public and
Constitute unfair and deceptive acts and practices in commerce within
Fhe intent and meaning of the Federal Trade Commission Act,

ReporT, FInDINGS AS TO THE FACTS, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
fhe Federal Trade Commission on the 30th day of December 1942
15sued and subsequently served its complaint in this proceeding upon
Tespondent, Rhode Island Plush Mills, Inc., a corporation, charging
1t with the use of unfair and deceptive acts and practices in commerce
In violation of the provisions of said act, and the provisions of the

ool Products Labeling Act of 1939 and the rules and regulations
Promulgated thereunder. After the issuance of said complaint and
the filing of respondent’s. answer thereto, a stipulation was entered
Mto whereby it was stipulated and agreed that a statement of facts -
Slgned and executed by the treasurer for respondent corporation and

lchard P. Whiteley, assistant chief counsel for the Federal Trade

Ommission, subject to the approval of the Commission, may be taken
~ s the facts in this proceeding and in lieu of testimony in support of
the charges stated in the complaint, or in opposition thereto, and that
the said Commission may proceed upon said statement of facts to
Make its report, stating its findings as to the facts and its conclusion

ased thereon, and enter its order disposing of the proceeding. In
Sa1d stipulation respondent expressly waived the filing of a report
Upon the evidence by a trial examiner. Thereafter, this proceeding
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regularly came on for final hearing before the Commission upon said
complaint, answer and stipulation, said stipulation having been ap-
proved, accepted, and filed; and the Commission having duly con-
sidered the same and being now fully advised in the premises, finds
that this proceeding is in the interest of the public and makes this
its findings as to the facts and its conclusion drawn therefrom.

FINDINGS A8 TO THE FACTS

ParacrapE 1. Respondent, Rhode Island Plush Mills, Inc., is a
corporation, organized, existing, and doing business under and by
virtue of the laws of the State of Rhode Island, with its offices and
principal place of business at 1112 River Street, Woonsocket, R. I.

Par. 2. Respondent is now and for some time last past has been
engaged in the manufacture, sale, and distribution of certain textile
fabrics which, are designed for use in the manufacture of women’s
coats. Said fabrics resemble or simulate in appearance the peltries
of the Karakul breed of sheep or lambs or fabrics made from the
fleece of such sheep or lambs. .

Respondent causes and has caused said products, when sold by it, to
be transported from its place of business in the State of Rhode Island
to various purchasers thereof at their respective points of location
in various States of the United States other than the State of Rhode
Island and in the District of Columbia.

Respondent maintains and at all times mentioned herein has main-
tained a course of trade in its said fabrics in commerce among and
between the various States of the United States and in the District
of Columbia. _

Par. 3. In the course and conduct of its business and for the pur-

pose of inducing the purchase of its fabrics, respondent supplies man-

ufacturers and retail dealers with various labels to be attached to
coats and other garments manufactured from its said fabrics.

Among the trade names used by the respondent on said labels are
the following: “Bokahara-Lam,” “Allapo-Curl,” and “Arabakurl.”
Other labels attached to coats and other garments manufactured from
its fabrics and paid for by the respondent bear the names, “Bokahara-
"Curl,” “Mara-Kurl.” All of said labels are used on fabrics which
are manufactured by respondent so as to resemble and simulate in
appearance the color, pattern, and texture of the peltries of the Xara-
kul breed of sheep or lambs or fabrics made from the fleece of such
sheep or lambs,

The foregoing trade names have the sound and appearance of
various names which are associated in the minds of the purchasing
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If)ublic' with countries where the Karakul breed of sheep or lamb is
ound. .

Par. 4. The aforesaid textile fabrics, as manufactured and sold
by respondent, are so constructed as to have the appearance of the
highly prized fleece of the young of the arakul breed of sheep and
from their appearance said fabrics convey the impression and induce
the belief among prospective purchasers that said fabrics and the
garments made therefrom are in fact made from the peltries of the
Karakul breed of sheep or lamb or from the fleece from such sheep
or lamb,

When textile fabrics simulating or resembling the peltries of ani-
- Mals bear labels which suggest such animals or the country of their
Origin are unaccompanied by words disclosing that such products are
In fact made of fabrics rather than peltries, such practice has the
tendency and capacity to confuse, mislead, and deceive the purchasing
bublic into the belief that such fabrics and the garments made there-
fr(?m are in fact made from the peltries or from the fleece of such
animals, , '

Through the use of the aforesaid labels and through the use of
Other words of similar meaning not herein set out, the respondent
Tepresents and has represented that its fabrics and the garments made

erefrom are made from the peltries of thé Karakul breed of sheep
* @nd lambs or from the fleece taken from such animals.

Par, 5. The foregoing labels are false, misleading, and deceptive.

N truth and in fact none of respondent’s fabrics or the garments made
therefrom are composed of the peltries of the Karakul breed of sheep
Or lambs or of fleece taken from such animals. All of said products
are fabrics composed of woolen fibers and cotton fibers, or woolen
ers and rayon fibers, or cotton fibers and rayon fibers.

Par. 6. There is a marked preference on the part of a substantial
Portion of the purchasing public for coats and other garments inade
from the peltries of the IXarakul breed of sheep or lamb and from
the fleece of such animals over garments made from fabrics composed
of ordinary woolen fibers or composed of a mixture of ordinary wool
®nd other fibers. ]

Pag, 7, Thiough the use of the acts and practices hereinabove
. described, the respondent places in the hands of the manufacturers,
lobbers, and retail dealers, a means and instrumentality whereby such -
Manufacturers, jobbers, and retail dealers are enabled to mislead and

eceive members of the purchasing public.

PR, 8, The said fabrics sold and distributed by the respondent
Sinee July 15, 1941, as aforesaid, are wool products within the intent
1d meaning of the Wool Products Labeling Act of 1939, in that such

*
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fabrics are composed in part of wool, reprocessed wool, and reused
wool, as those terms are defined in said act. Said wool products con-
tain fibers other than wool, reprocessed wool, or reused wool.

Said wool products, when sold and distributed by the respondent in
said commerce, as aforesaid, were misbranded in violation of the Wool
Products Labeling Act of 1939, in that said wool products did not have
on or affixed thereto a stamp, tag, label, or any other means of identi-
fication, or a substitute in lieu thereof, as provided by said act, showing
(2) the percentage of the total fiber weight of the wool product, ex-
clusive of ornamentation riot exceeding 5 percent of said total fiber
weight, of (1) wool, (2) reprocessed wool, (3) reused wool, (4) each
fiber other than wool where said percentage by weight of such fiber was
5 percent or more, and (5) the aggregate of all other fibers; (5) the
maximum percentage of the total weight of the wool product of non-
fibrous loading, filling, or adulterating matter; (¢) the name of the
manufacturer 'of the wool product, or a registered number in lieu

thereof as provided for in the rules and regulations promulgated under -

such act, or the name of one or more persons subject to section 3 of
said act with respect to such wool product; (d) the percentages, in
words and figures plainly legible, by weight of the wool contents of
said wool product Where said wool product contained a fiber other
than wool.

Par. 9. The record indicates that since September 1 1941 respondent -

has affixed labels, tags, or other means of 1dent1ﬁcat1on to its products
which are designed for use in the manufacture of women’s coats, in
compliance with the provisions of the Wool Products Labeling Act of
1939, and the rules and regulations promulgated thereunder.

CONCLUSION

The aforesaid acts and practices of respondent as herein found are
all to the prejudice of the public and constitute unfair and deceptive
acts and practices in commerce within the intent and meaning of the
Federal Trade Commission Act and the \Vool Products Labeling Act
of 1939.

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission, the answer of the re-
- spondent, and a stipulation as to the facts entered into by the respond-
ent herein and Richard P. Whiteley, assistant chief counsel for the
Commission, which provides, among other things, that without further
evidence or other intervening procedure the Commission may issue

—
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and serve upon the respondent herein findings as to the facts and con-
clusion based thereon, and an order disposing of the proceeding;
and the Commission having made its findings as to the facts and
Conclusion that said respondent has violated the provisions of the
Federal Trade Commission Act and the Wool Products Labeling
Act of 1939,

It is ordered, That the respondent, Rhode Island Plush Mills, Inc.,
‘A corporation, and its officers, representatives, agents, and employees,
directly or through any corporate or other device, in connection with °
the offering for sale, sale, and distribution of textile fabrics in com-
Inerce, as “commerce” is defined in the Federal Trade Commission Act,
do forthwith cease and desist from:

1. Using the words “Bokahara Lam,” “Allapo-Curl,”. “Araba-

url,” “Bokahara-Curl,” “Mara-Kurl,” or any similar term, to desig-
Nate fabrics which resemble or simulate in appearance the color, pat-
tern, or texture of peltries of the Karakul breed of sheep or lambs, or
fabrics made from the fleece of such sheep or lambs.

2. Representing or implying in any manner that textile fabrics
are made from the fleece of the Karakul breed of sheep or lamb,
When such is not the fact.

1t is further ordered, That the respondent, Rhode Island Plush
Mils, Inc., a corporation, and its officers, representatives, agents, and
employees, directly or through any corporate or other device, in con-
Nection with the introduction or manufacture for introduction of
textile fabries into commerce, or the sale, transportation, or distri-

ution of textile fabrics in commerce, as “commerce” is defined in the

ederal Trade Commission Act and the Wool Products Labeling Act
of 1939, do forthwith cease and desist from misbranding fabrics which
ontain, purport to contain, or in any way are represented as con-
t&ming, wool, reprocessed wool, or reused wool, as those terms are de-
fined in the Wool Products Labeling Act of 1939, by failing to place
o or affix to said fabrics a stamp, tag, label, or other means of
Wentification showing:* :

(@) The percentage of the total fiber weight of the fabric, exclusive
°f ornamentation not exceeding 5 percent of said total fiber weight,
of (1) wool, (2) reprocessed wool, (3) reused wool, (4) each fiber other

1N wool where said percentage by weight of such fiber is 5 percent
T more, and (5) the aggregate of all other fibers.
- (b) The maximum percentage of the total weight of the said fabric
°f nonfibrous loading, filling, or adulterating matter.

(¢) The name of the manufacturer of the said fabric; or the manu-
Acturer’s registered identification number and the name of a subse-
qugnt seller of the fabric; or the name of one or more persons subject



68 ' FEDERAL TRADE COMMISSION DECISIONS
‘Order 37TR.T.C.

to section 3 of said Wool Products Labeling Act of 1939 with respect
to such fabric.

(@) The percentages, in words and figures plainly legible, by
weight of the wool contents where said fabric contains a fiber other
than wool. ) '

Subsections (a), (8), (¢), and (d) of this order are subject to the
provisions of the Wool Products Labeling Act of 1939 and the rules
and regulations promulgated thereunder, and are not to be con-
" strued as limiting applicable provisions of said act or said rules and
regulations.

1t is further ordered, That the respondent shall, within 60 days
after service upon it of this order, file with the Commission a report
in writing, setting forth in detail the manner and form in which it
has complied with this order.

e e o+ o
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IN THE MATTER of

JOHN H. FLING AND WILLIAM B. MAHANEY, TRADING
AS CENTRAL SALES COMPANY '

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1014

\ Docket 4948. Complaint, Apr. 19, 1943—Decision, July 13, 1943

Where two individuals, engaged in the compefitlve interstate sale and distribution
of smokers' articles, sporting goods, novelties, and other merchandise so
assorted, packed, and assembled as to involve use of a lottery scheme and
game of chance in sale thereof to the purchasing public; a typical assortment
Including two rifles, a cigarette lighter, camera, lantern, fountain pen and
bencil set, shotgun, duck call, and a flashlight, together with a punchboard,
for sale under a plan—as stated thereon—by which persons punching by
chance certain specified numbers, and for the 5 cents charged, were awarded

. One of sald articles, others receiving nothing—

Solq Such assortments to purchasers and consignees, by whom they were exposed
and sold to the public In accordance with aforesaid sales plan involving sale
of chances to procure merchandise at much less than the normal retail price
thereof ; and thereby supplied to and placed in the hands of said purchasers
and consignees means of conducting lotteries on the sale of their merchandise,
contrary to an established public policy of the United States Government;

With the result that many persons were attracted by such sales plan and the
element of chance involved therein, and were thereby induced to buy and
8ell said merchandise in preference to that of competitors who did not use
8uch methods, and with tendency and capacity unfairly to divert trade from
competitors aforesald:

eld, That such acts and practices, under the circumstances set forth, were all
to the prejudice and injury of the public and competitors, and constituted
unfair methods of competition In commerce and unfair acts and practices
therein.

Mr. J. W. Brookfield, Jr. for the Commission.
Byland, Stinson, Mag & Thomson, of Kansas City, Mo., for
Tespondents. :
COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal

fade Commission, having reason to believe that John H. Fling and
William B. Mahaney, individuals, trading as Central Sales Co., here-
Mafter referred to as respondents, have violated the provisions of said
act, and it appearing to the Commission that a proceeding by it in
Yespect thereof would be in the public interest, hereby issues its com-
pl&int, stating its charges in that respect as follows:

Paracrarn 1, Respondents, John H. Fling and William B. Ma-

ANey, are individuals, doing business under the firn name and style
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of Central Sales Co., with their principal office and place of business
located at 108 West Nineteenth Street, Kansas City, Mo. Respondents
are now, and for more than 1 year last past have been, engaged in the
sale and distribution of smokers’ articles, sporting goods, novelties,
and other merchandise.

Pagr. 2. In the course and conduct of their said business respondents
cause, and have caused, their merchandise to be transported from their
principal place of business in Kansas City, Mo., into the several States
of the United States, other than the State of Missouri, for sale in said
other States, and respondents sell, and have sold, in said States other
than Missouri, the merchandise so transported. In said business re-

spondents are engaged in competition with other individuals, firms,

and corporations selling similar merchandise and offering the same
for sale to customers located in the several States of the United States
and in the District of Columbia.

Par, 3. Respondents accomplish the distribution and sale of their
said merchandise by the following method, among others:

Respondents and their agents transport the merchandise by auto-
mobile from Kansas City, Mo., to various places in States of the United
States other than Missouri, and there place said merchandise in the
hands of various consignees of respondents for sale on behalf of re-
spondents at retail. Said consignees, upon selling the consigned mer-
chandise and collecting the purchase price therefor (which price is
fixed by respondents), retain an agreed commission as compensa-
tion for their services and pay the balance of the proceeds of such
sales to respondents.

Par. 4. A substantial portion of the merchandise, which respondents
and their agents transport and sell as aforesaid, is assorted, packed,
and assembled so as to involve or make use of lottery schemes and games
of chance in connection with and to promote the sale thereof to the
purchasing public. The following description of one of such mer-
chandise assortments with its accompanying lottery scheme illustrates
the method of sale used by respondents:

This assortment is composed of a number of articles of merchan-
dise including two rifles, a cigarette lighter, camera, lantern, fountain
pen and pencil set, shotgun, duck call, and a flashlight, together with
a punchboard. The punchboard bears a legend to the effect that
persons punching certain specified numbers are awarded one of the
articles of merchandise. Purchasers pay 5 cents a punch and those
who do not punch one of the specified numbers calling for the award
of one of the articles of merchandise received nothing for their pur-
chase money. The numbers are effectively concealed from purchasers
and prospective purchasers until the punches are separated from the

e ST R ———

AT o A AT R vy e



R L L I

CENTRAL SALES CO, . - 71

69 Findings

board. Whether a person who punches the béard receives an article
©of merchandise .or nothing for his purchase money is thus deter-
mined wholly by lot or chance.

Respondents furnish, and have furnished, various punchboards to
Purchasers and consignees for use in connection with, and to promote,
the sale and distribution of respondents’ merchandise by means of a
game of chance or lottery scheme. Such punchboards are similar
to the one herein described and vary only in detail.

Pagr, 5. Purchasers and consignees of respondents’ merchandise ex-
Pose and sell the same to the purchasing public in accordance with
the sales plan aforesaid. Respondents thus supply to, and place in
the hands of said purchasers and consignees, the means of conducting
lotteries in the sale of their merchandise in accordance with the

. 8ales plan hereinabove set forth.

Par, 6, The sale of merchandise to the purchasing public by the
Tethod or plan employed by respondents, as hereinabove described,
Wvolves a game of .chance or the sale of a chance to procure mer-
chandise at prices much less than the normal retail price thereof.

any persons are attracted by such sales plan or method and in the
element of chance involved therein, and are thereby induced to buy
and sell respondents merchandise in preference to merchandise of
Competitors of respondents who do not use the same or equivalent
Mmethods, The use of such methods by respondents has a tendency and
Capacity unfairly to divert trade to respondents from their said com-
Petitors who do not use the same or equivalent methods, and is a
Practice contrary to an established public policy of the Government of
the United States.

Par, 7. The aforesaid acts and practices of respondents, as herein
alleged, are all to the prejudice and injury of the public and of
Tespondents’ competitors, and constitute unfair methods of competi-
tion in commerce and unfair acts and practices in commerce within
the intent and meaning of the Federal Tyrade Commission_Act.

Reporr, FinpINGS As To THE Facrs, Axp OrpER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission on April 19, 1943, issued and thereafter
Served its complaint in this proceeding upon respondents, John H.

ling and William B. Mahaney, individuals, trading as Central Sales

0., charging them with the use of unfair methods of competition
And unfair acts and practices in commerce in violation of the pro-
Visions of said act. On June 18, 1943, the respondents filed their
Answer, in which answer they admitted all material allegations of
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fact set forth in said complaint, and waived all intervening procedure
and further hearing as to said facts. Thereafter, the proceeding

regularly came on for final hearing before the Commission on the said
complaint and the answer thereto, and the Commission having duly
considered the matter and being now fully advised in the premises,
finds that this proceeding is in the interest of the public, and makes
this its findings as to the facts and its conclusion drawn therefrom.

FINDINGS AS TO THE FACTS

ParacrarH 1, Respondents, John H, Fling and William B. Mahaney,
are individuals, doing business under the firm name and style of
Central Sales Co., with their principal office and place of business
located at 108 West Nineteenth Street, Kansas City, Mo. Respondents

are now, and for more than 1 year last past have been, engaged in -

the sale and distribution of smokers’ articles, sporting goods, novel-
ties, and other merchandise. .

Par. 2. In the course and conduct of their said business respondents
cause and have caused their merchandise to be transported from their
principal place of business in Kansas City, Mo., into the several States
of the United States other than the State of Missouri for sale in said
other States, and respondents sell and have sold in said States other
than Missouri the merchandise so transported. In said business re-
spondents are engaged in competition with other individuals, firms,
and corporations selling similar merchandise and offering the same
for sale to customers located in the several States of the United States
and in the District of Columbia.

Par. 3. Respondents accomplish the distribution and sale of their
said merchandise by the following method, among others:

Respondents and their agents transport the merchandise by auto-
mobile from Kansas City, Mo., to various places in States of  the
United States other than Missouri, and there place said merchandise
in the hands of various consignees of respondents for sale on behalf
of respondents at retail. Said consignees, upon selling the consigned
merchandise and collecting the purchase price therefor (which price
is fixed by respondents), retain an agreed commission as coropensa-
tion for their services and pay the balance of the proceeds of such
sales to respondents. .

Par. 4. Prior to December 31, 1942, a substantial portion of the
merchandise which respondents and their agents transported and
sold as aforesaid was assorted, packed, and assembled so as to involve
or make use of lottery schemes and games of chance in connection
with and to promote the sale thereof to the purchasing public. The

following description of one of such merchandise assortments with
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its accompanying lottery scheme 1llustrates the method of sale used
by respondents: ' [

This assortment was composed of a number of articles of mer-
chandise, including two rifles, a cigarette lighter, camera, lantern,
fountain pen and pencil set, shotgun, duck call, and a flashlight, to-'
gether with a punchboard. The punchboard bore a legend to the
effect that persons punching certain specified numbers would be
awarded one of the articles of merchandise. Purchasers paid 5 cents
& punch, and those who did not punch one of the specified numbers
calling for the award of one of the articles of merchandise received
Nothing for their purchase money. The numbers were effectively
Concealed from purchasers and prospective purchasers until the
Punches were separated from the board. Whether a person who
Dunched the board received an article of merchandise or nothing
for his purchase money was thus determined wholly by lot or chance,

i Raspondents furnished various punchboards to purchasers and con-
Signees for use in connection with and to promote the sale and distri-
bution of respondents’ merchandise by means of a game of chance or
lottery scheme. Such punchboards were similar to the one herein
described and varied only in detail.

Par, 5. Purchasers and consignees of respondents’ merchandise ex-
Posed and sold the same to the purchasing public in accordance with
Fhe sales plan aforesaid. Respondents thus supplied to and placed
I the hands of said purchasers and consigrees the means of con-
dUCting lotteries in the sale of their merchandise in accordance with
the sales plan hereinabove set forth.

Par. 6. The sale of merchandise to the purchasing public by the
Iethod or plan employed by respondents, as hereinabove described,
!Mvolved a game of chance or the sale of a chance to procure mer-
thandise at prices much less than the normal retail price thereof.

fany persons were attracted by such sales plan or method and the
element of chance involved therein, and were thereby induced to buy
and sell respondents’ merchandise in preference to merchandise of
Competitors of respondents who did not use the same or equivalent
Methods, The use of such methods by respondents had the tendency
And capacity unfairly to divert trade to respondents from their said
Competitors who did not use the same or equivalent methods, and was
A Practice contrary to an established public policy of the Government
of the United States.

CONCLUSION
The aforesaid acts and practices of respondents, as herein found,

~ Were al] to the prejudice and injury of the public and of respondents’
569637—44—8
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competitors, and constituted unfair methods of competition in com-
merce and unfair acts and practices in commerce within the intent
and meaning of the Federal Trade Commission Act.

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission and the answer of
" respondents, in which answer respondents admit all of the material
allegations of fact set forth in the complaint and state that they waive
all intervening procedure and further hearing as to said facts, and
the Commission having made its findings as to the facts and its con-
clusion that the respondents have violated the provisions of the Fed-
eral Trade Commission Act.

It is ordered, That the respondents, John H. Fling and William B.
Mahaney, individually, and trading as Central Sales Co., or trading
under any other name, and their representatives, agents, and em-
ployees, directly or through any corporate or other device, in con-
nection with the offering for sale, sale, and distribution of smokers’
articles, sporting goods, novelties, or any other merchandise in com-
merce, as “commerce” is defined in the Federal Trade Commission
Act, do forthwith cease and desist from:

1. Selling and distributing any merchandise so packed and assembled
that sales of such merchandise to the public are to be made or, due
to the manner in which such merchandise is packed and assembled
at the time it is sold by respondents, may be made by means of a
game of chance, gift enterprise, or lottery scheme.

2. Supplying to or placing in the hands of others push or pull cards,
punchboards or other lottery devices, either with assortments of mer-

chandise or separately, which are to be used or may be used in selling
and distributing respondents’ merchandlse or any merchandise to the
public.

3. Selling or otherwise disposing of any merchandise by means of
a game of chance, gift enterprise, or lottery scheme.

It is further ordered That respondents shall, within 60 days after
service upon them of thls order, file with the Commission a report
in writing, setting forth in detail the manner and form in which they
have complied with this order.
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IN ™HE MATTER OF

DEARBORN SUPPLY COMPANY

i
COMPLAINT, SUPPLEMENTAL FINDINGS AND ORDER IN REGARD TO THB
ALLEGED VIOLATION OF SEC. § OF AN ACT OF CONGRESS APPROVED SEPT.
26, 1914 -

Docket 3593. Complaint, Sept. 17, 1938—Decision, July 14, 1943

Where a corporation, engaged in offer, sale, and distribution of its “Mercolized
Wax or “Mercolized Wax Cream” cosmetlc; in advertisements thereof—
Falled to reveul facts material in the light of the representations therein made;
i. e, (1) that it should not be applied at any one time to an area larger
than the face and neck, that too frequent applications and use over exces-
sive periods of time should be avolded, that adequate rest periods between
series of treatments should be observed, that it should not be used where the
skin was cut or broken, and that in all cases a proper patch test should
be made to determine whether the patient was allergic or sensitive to the
preparation; or (2) to caution public that it should be used only as set
forth in directions which sufficiently apprised reader of precautions neces-

sary to avoid injurious effects; -

With tendency and capacity to mislead and deceive a substantial portion of the
purchasing public into the mistaken belief that preparation in question was
safe for indiscriminate use, thereby causing its purchase thereof, whereby sub-
stantial trade was diverted unfairly to it from competitors:

Held, That such acts and practices under the circumstances set forth, were all
to the prejudice of the public and competitors, and constituted unfair methods
of competition in commerce, and unfair and deceptive acts and practices
therein.

Before Mr. Arthur F. Thomas and Mr. Edward E. Reardon, trial
examiners,

Mr. C. 8. Cozx, Mr. John W, C’arter, Jr.,and Mr, Carrel F. Rhodes,
for the Comm1ss1on. -

Mr. Louis A. Spies and Nash & Donnelly, of Washington, D. C., and
Mr. Thomas A. Brennan, of New York City, for respondent.

CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commissiox, having reason to belieye that the Dearborn Supply

" Co., a corporation, hereinafter referred to as respondent, has violated
the provisions of the said act, and it appearing to the Commission
that a proceeding by it in respect thereof would be in the public
interest, hereby issues its complaint, stating its charges in that respect
as follows:
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Paracrapu 1. Respondent, Dearborn Supply Co., is a corporation,
created and existing under and by virtue of the laws of the State of
Illinois with its office and principal place of business located at 2350
Clybournr Avenue, Chlcao'o, 11l

Par. 2. Respondent is now and for more than 12 years last past has
been engaged in the business of compounding, distributing, and selling
a line of cosmetics under various names, some of which are: “Merco-
lized Wax,” “Parker-Belmont Beauty Cream,” “Powdered Saxolite,”
“Powdered Tarkroot” and “Phelactine.” Respondent causes said
products, when sold, to be transported from its place of business in
the State of Illinois to its customers located in other States of the
United States and in the District of Columbia. \

Respondent maintains, and at all times mentioned herein has main-
tained, a course of trade in said cosmetics in commerce between and
among the various States of the United States and in the District
of Columbia.

Par. 3. In the course and conduct of its business respondent is in
active and substantial competition with other corporations and with
partnerships and individuals engaged in the sale and distribution of
cosmetics in commerce between and among the various States of the
United States and in the District of Columbia.

Par. 4. In the course and conduct of said business, and for the pur-
pose of inducing the purchase of said cosmetics, respendent, by means
of advertising circulars and folders, and by means of advertisements
inserted in magazines and newspapers, circulated generally through-
out the United States, has made many statements and representations
concerning the character and nature of said cosmetics and concerning
the results obtained from their use. By the means and in the manner
aforesaid, the respondent makes, among others, statements concerning
its products as hereinafter set forth

() Among, and typical of, the representations made by respond-
ent concerning its product “Mercolized Wax” are the following:

Pure Mercolized Wax.

Pure Mercolized Wax Beautifies the Skin, Bleaches—Cleanses—Nourishes,
Softens and Protects. .

You will find only Mercolized Wax * * * actually absorbs the discol-
ored outer scales in tiny flake-like particles clearing away the grimy, dirt-
laden surface skin. . :

Free your skin of blemishes and all discolorations that mar its natural
loveliness with our Mercolized Wax.,

Mercolized Wax brings to you a simple, natural way of beautifying the
skin and keeping it young. * * * contains active Ingredients that actually
absorb the surface skin with all its discolorations and blemishes, * * *
Gradually you will notice the new clearness and smoothness of your skin.

/
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Soon the entire discolored outer layer of skin will have disappeared and fresh
underskin which forms your new complexion appears soft, white and youth-
fully beautiful. Mercolized Wax brings out the hidden beauty in your skin,

There is only one way to completely beautify a discolored blemished com-
Plexion and that one way 18 to take off the worn-out surface skin by absorbing
it with pure Mercolized Wax.

Coarseness, roughness and other blemishes that rob the skin of youthful
beauty are dissolved with the surface skin,

Mercolized Wax will convert a faded, worn-out, or discolored complexion Into
one of captivating loveliness.

It * = »* Jubricates * * *

It clears away freckles, tan, olliness, sunburn or any other blemishes.

" Invisible particles of aged skin are freed and all defects such as blackheads,
tan, freckles and large pores disappear.

Make yours a beautiful skin with Mercolized Wax Cream,

Is your skin clear, smooth and young looking? It Should be and it Can be.
* * * Jagerly and deftly Mercolized Wax Cream goes about its task of
flaking off, superficially discolored outer layer of skin, revealing the young,
fresh looking underskin. It really helps the skin to renew itself. Your skin
emerges from a series of Mercolized Wax Cream applications looking more
like its radiant, natural, beautiful self than it has looked in many a day. * * *

Complete renovation of the complexion in from one to three weeks should
result from following the above Instructions closely.

Mercolized Wax Cream keeps your skin young looking. * * * This simple
all-in-one cleansing, softening and beautifying cream has been a favorite for
over a quarter of a century with lovely women the world over.

This simple all-purpose beauty aid is the only cream necessary for the proper
care of your skin.

(5) Among, and typical of, the representations made by respond-
ent concerning its product “Parker-Belmont Beauty Cream” are
the following: ' '

Wonderful oxygen cream bleaches skin.

Parker-Belsiont Beauty Cream beautifies any skin.

A skillful scientific blending of creams for bleaching, pore-deep cleansing,
clearing, softening, lubricating and all-around beautifying.

Parker-Belmont Beauty Cream whitens skin quickly.

Dark skin ig lightened and whitened two or three shades,

This single cream 1s a blend of all the creams yoiur skin requires.

Parker-Belmont Beauty Cream normalizes a dry to too oily skin. It is sooth-
Ing to sensitive tissues.

(¢) Among, and typical of, the representations made by respond-
ent concerning its.products “Powdered Saxolite” are the following:

Saxolite Astringent 13 a refreshing skin tonie. Smoothes out wrinkles and
oge lines. Refines coarse pores. Eliminates oiliness.

Glves your skin a fresh, clean, llvely appearance.

(@) Among, and typical of, the representations made by respond-
ent concerning its product “Powdered Tarkroot” are the following:
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A Tarkroot Beauty Mask revives and refreshes a fatigued, drooping face more
quickly and completely than anything else can.

It is beneficial for almost every condition such as age lines, wrinkles, en-
larged pores, blackheads and other surface blemishes.

Wrinkles and age lines are smoothed out. Relaxed, sagging contours are
pulled up into proper position. The circulation Is aroused to nourish the
drooping tissues. Pores are purged of all impurities, .

Tarkroot Beauty Mask wakes up dull skin!

Tarkroot Face Rester relieves faclal fatigue.

The quickest way to renew your complexion is to give yourself a facml pack
treatment with Tarkroot Beauty Mask,

Beautify your skin with Tarkroot Face Mask,

Tarkroot performs a four-purpose plan of beautifying by tlghtenlng, refining,
purifying and stimulating.

(e) Among, and typical of, the representations made by respondent
concerning its product “Phelactine” are the following:

Try Phelactiner Depilatory, removes superfluous hair gently. Leaves skin
smooth, soft and halr-free. Simple to use. :

Try Phelactine—the “different” hair remover,

Excellent for removing superfluous hair from your face. Quicker to use.

All of said statements, together with other statements of similar
import and meaning, appearing in respondent’s advertising litera-
ture, disseminated as aforesaid, purport to be descriptive of respond-
ent’s products and of their effectiveness in use. In all of its
advertising literature, respondent, directly and by inference, through
the statements and representations herein set out and through other
statements and representations of similar import and effect, repre-
sents that the product “Mercolized Wax” is a “wax”; that said prep-
aration absorbs the surface skin and surface discolorations, blemishes,
and impurities; that it removes all coarseness, roughness, blackheads,
tan, freckles, sunburn, and large pores from the skin and cleanses,
softens, bleaches, lubricates, and protects the skinj that it is a natural
way to make the skin beautiful; that it nourishes the skin, helps'the
skin renew itself, and is an all-i 1n one cleansing, softening, and beau-
tifying cream and an all-purpose beauty aid.

In the manner aforesaid, respondent represents that the product
“Parker-Belmont ‘Beauty Cream” is a skillful, scientific blend of
creams for pore-deep cleansing, clearing, softening, lubricating, and
all-around beautifying of the skin; that it is an oxygen cream that
bleaches the skin, making the skin lighter by two or three shades;
and that it is a blend of all the creams a skin requires and that it
normalizes either a dry or an oily skin. ;

In the manner aforesaid, respondent represents that its product
“Saxolite Astringent” is a skin tonic which smoothes out wrinkles
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and age lines, refines coarse pores, eliminates oiliness, giving the
gkin a fresh clear, lively appearance.

In the manner aforesaid, the respondent represents that its product
“Powdered Tarkroot,” when used as a “beauty mask,” will revive and
refresh a “fatigued” and “drooping”. face more quickly and com-
pletely than other products, smoothing out wrinkles and age lines,
pulling “relaxed” and sagging contours into proper position, purging
the pores of all 1mpur1t1es, and arousing the circulation so as to
nourish the “drooping” tissues; that said product beautifies the skin
by tightening, purifying, refining, and stimulating, and is the quickest
way to “renew” the complexion.

In the manner aforesaid, the respondent represents that its product
“Phelactine” is “different” from other hair removers; that it is quicker
and simpler to use, removing superfluous hair gently, leaving the skin
smooth, soft, and hair free. )

Par. 5. Respondent’s representations and implications as to the
value and usefulness of said products are false or gressly exaggerated
- and greatly exceed those which might truthfully be made for said
products. In truth and in fact the product “Mercolized Wax” is not
a wax and said product does not absorb the surface skin and surface
discolorations, blemishes, and impurities; it does not remove all
coarseness, roughness, blackheads, tan, freckles, sunburn, and large
pores from the skinj it does not cleanse, soften, bleach, lubricate, and
protect the skinj it is not a natural way to make the skin beautiful;
and it does not nourish the skin, help the skin renew itself, and it
is not an all-in-one cleansing, softening, and beautifying cream or an
all-purpose beauty aid. In truth and in fact the product “Parker-
Belmont Beauty Cream” is not a skillful or scientific blend of creams,
nor is it efficacious for pore-deep cleansing, clearing, softening,
lubricating, and for all-around beautifying of the skinj it is not an
oxygen cream and it will not bleach the skin, making it two or three
shades lighter and it is not a “blend of all the creams” the skin re-
quires, nor does it normalize either a dry or an oily skin. In truth
and in fact the product “Saxolite Astringent” is not a skin tonio
nor will it smooth out wrinkles or age lines, refine coarse pores,
eliminate oiliness or give the skin a fresh, clean, lively appearance.
In truth and in fact the product “Tarkroot Beauty Mask” when used
as a “beauty mask” will not revive and refresh a “fatigued” and
“drooping” face more quickly and completely than will other prod-
ucts; nor will it smooth out wrinkles and age lines or pull “relaxed”
and sagging contours into the proper position or purge the pores of
all impurities, and it will not arouse the circulation so as to nourish
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the “drooping” tissues or beautify the skin by tightening, purifying,
refining, and stimulating and it is not the quickest way to, nor does
it, “renew” the complexion. In truth and in fact the product “Phelac-
tine Depilatory” is not different from any number of hair removers
on the market and is no quicker or simpler to use and it does not
remove superfluous hair gently, leaving the skin smooth, soft, and hair
free.

In truth and in fact the product “Mercolized Wax” has a tendency
to cause removal of the surface skin but leaves the skin with deeper
hues and blemishes than those present originally and constant and
continuous use of this product not only accentuates the blemishes
present in the surface skin but may, under certain conditions, be
harmful to the user thereof because of the ingredients from which
said product is composed.

Par. 6. The use of the aforesaid false advertlsements, dlssemmated
in the manner above descnbed induces or is likely to induce, di-
rectly or indirectly, the purchase of a cosmetic.

Par. 7. There are among the competitors of the respondent many
who distribute and sell cosmetics in said commerce who do not in
any manner misrepresent the quality or character of their respective
products or their effectiveness when used.

Par. 8. The use of each and all of the false and misleading repre-
sentations and implications made and used by the respondent in
designating and describing its said products and their effectiveness
when used, and said false advertisements as hereinabove alleged, has
had and now has a tendency and capacity to, and does mislead and
deceive a substantial number of the purchasing public into the
erroneous and mistaken belief that all of said representations and
implications are true. As a result of such erroneous and mistaken
belief a number of the consuming public have purchased a substan-
tial volume of respondent’s said products with the result that trade
in said commerce has been diverted unfairly to the respondent from
its competitors who truthfully advertise their respective products
and the effectiveness thereof when used, and thereby injury has been
done and is now being done by respondent to competition in commerce
among and between the various States of the United States and in
the District of Columbia,

Par. 9. The aforesaid acts and practices of respondent are all to
the prejudice and injury of the public and of respondent’s competitors
and constitute unfair methods of competition and unfair and decep-
tive acts and practices in commerce within the intent and meaning
of the Federal Trade Commission Act.
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Rerort, SupPLEMENTAL FINDINGS AS TO TiiE FAcTs AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission, on September 17, 1938, issued and
Subsequently served its complaint in this proceeding upon the re-
spondent, Dearborn Supply Co., a corporation, charging it with the
use of unfair methods of competition in commerce and unfair and
deceptive acts and practices in commerce in violation of the pro-
visions of that act. On October 26, 1938, the respondent filed its
answer to the complaint. Thereafter, a stipulation was entered into
whereby it was stipulated and agreed that a statement of facts ex-
ecuted by the respondent and W. T. Kelley, chief counsel for the
Commission, subject to the approval of the Commission, might be
taken as the facts in the proceeding and in lieu of testimony in support
of the charges stated in the complaint or in opposition thereto, and
that the Commission might proceed upon such statement of facts to
make its report, stating its findings as to the facts and its conclusion
based thereon, and enter its order disposing of the proceeding without
the presentation of argument or the filing of briefs. Thereafter, the
proceeding regularly came on for hearing before the Commission
upon the complaint, answer, and stipulation (the stipulation having
been approved, accepted and filed); and the Commission, having
duly considered the matter, on August 15, 1939, made its findings
as to the facts and its conclusion based thereon and issued its order
requiring the respondent to cease and desist from the practices
charged in the complaint.*

Subsequently, the respondent filed a petition with the Commission
requesting that certain portions of the stipulation, findings as to the
facts, and order to cease and desist be modified or set aside; and the
Commission, having duly considered such petition, on QOctober 16,

- 1939, issued its order modifying the stipulation, findings as to the
facts, and order to cease and desist by striking therefrom certain
portions with respect to the harmful potentialities of respondent’s
cosmetic preparation designated “Mercolized Wax,” and directing
that the proceeding be reopened solely for the purpose of taking tes-
timony in support of and in opposition to the allegations of the
complaint with respect to the injurious effects which might result
from the use of such preparation. In all other respects the stipula-
tion, findings as to the facts, and order to cease and desist were left
in full force and effect. Thereafter, hearings were held before trial
examiners of the Commission theretofore duly designated by it, at
which hearings testimony and other evidence were introduced in

1Sea 29 F, T, C. 648,
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support of and in opposition to such allegations of the complaint, °
and such testimony and other evidence were duly recorded and filed
in the office of the Commission. Subsequently, the proceeding came
on for hearing before the Commission on such testimony and other
svidence, report of the trial examiners upon the evidence, briefs in
support of and in opposition to such allegations of the complaint, and
oral argument; and the Commission, having duly considered the mat-
ter and being fully advised in the premises, makes this its supple-
mental findings as to the facts and its conclusion drawn therefrom:

FINDINGS A8 TO THE FACTS

Paracrarpr 1. The preparation here involved is a cosmetic prepara-
tion, formerly designed by respondent as “Mercolized Wax” but now
designated by it as “Mercolized Wax Cream.” The specific ingredient
of the preparation which forms the subject of the present inquiry is
ammoniated mercury. When respondent first put the preparation
on the market, in 1926, the amount of ammoniated mercury used was
8.75 percent, which was continued until January 1933, at which time
the amount was reduced to approximately 6 percent. In July 1936,
the percentage was again reduced to 3.1 percent, and in January
1940, a further reduction was made to 3.007 percent,

Par. 2. During the course of the hearings a number of expert wit-
nesses were introduced, both on behalf of the Commission and on
behalf of respondent, and a substantial volume of testimony was
taken. The witnesses included physicians, dermatologists, patholo-
gists; and pharmacologists, and all of them appear to have been
thoroughly qualified in their respective fields.. In addition to the
oral testimony, respondent also introduced in evidence reports show-
ing the results of certain experiments and tests performed both on
human beings and on animals to ascertain the etfect of the external
application of ammoniated mercury. After careful consideration of
the entire record, the Commission is of the opinion that the following
conclusions may reasonably be drawn from the evidence. On some
of these points the evidence is without conflict, and on those points
where there is a conflict, the Commission is of the opinion that the
conclusions are dictated by the substantial weight of the evidence.

Par. 3. The effects produced by the external application of ammoni-
ated mercury to the human body fall into two classifications, local
effects and systemic effects. With respect to the local effects, it is
recognized by medical and scientific opinion that the principal prop-
erty of ammoniated mercury is that of an irritant. The action of
the drug is keratolytic—that is to say, its tendency is to break down
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tnd separate the tissues of the outer layer of the skin, and in conse-
quence, it promotes or hastens the exfoliation or peeling off of the
outer layer. While the drug appears to have been in somewhat more
general use among physicians and dermatologists in the past than at
Present, it is still used and prescribed frequently for certain skin
disorders.

Whether harmful effects may be expected to result from the appli-
cation to the skin of a preparation containing ammoniated mercury is
dependent upon a number of factors, including the amount of am-
moniated mercury in the preparation, the frequency of application, the
length of the period over which the treatment extends, the duration
of the rest period between series of treatments, the area of the skin to
which the preparation is applied, the condition of the skin, particularly
with respect to whether it is cut or broken, and the sensitivity or reac-
tion of the patient. "Where the amount of ammoniated mercury is
excessive, the application frequent, the period of use extended, proper
rest' periods not observed, or the area large, the use of ammoniated
mercury is likely to result in erythema, oedema, inflammation, irrita-
tion, or other manifestations of dermatitis, and this is particularly
~ true where the skin is already cut or broken at the time of the applica-
tion, While these results are much more likely to occur in the case of
those persons who are allergic or sensitive to ammoniated mercury,
the factor of allergy or sensitivity is not always controlling. In more
than a negligible number of instances such results occur even where no
prior sensitivity existed. In some cases this is due to the fact that the
use of ammoniated mercury causes the development of a condition of
sensitivity where none existed previously.

With respect to the percentage of ammoniated mercury which may
safely be used in a cosmetic preparation, the record does not afford
an absolute answer. It seems fairly clear, however, that the danger
point is around 3 percent to 5 percent, the other factors being favorable.

Par. 4. With respect to the inquiry as to whether harmful systemic
results follow the external use of ammoniated mercury, the answer
turns upon two points: first, whether the drug is absorbed into the
system, and second, if absorptxon does take place, whether the effect
is cumulative. That some degree of absorption does take place seems
established by the record, Whether the amounts absorbed accumulate
in the body depends largely upon the efficiency of the organs of elimi-
nation, particularly the renal orgins. If these organs are functioning
efficiently, the amount which will be retained in the system may be
regarded as negligible. Conversely, if the organs of elimination are
not functioning effectively, substantial amounts of the drug are likely



84 FEDERAL TRADE COMMISSION DECISIONS
Findings . 37F.T.C.

to be retained in the system. In such event, the principal danger is to
the kidneys, particularly in those cases where a nephritic condition is
present, The effect of ammoniated mercury in such cases is to aggra-
vate the nephritis.

Par. 5. During recent years respondent has revised and amplified
its directions for the use of its preparation, and the directions now
enclosed in each package of the preparation read as follows: )

DONOTRUBIN
DIRECTIONS

for using
MERCOLIZED WAX CREAM
as 8
BLEACH AND SKIN BEAUTIFIER

Before you retire for the night, wash the face with warm water and soap.
Rinse well and pat dry with a soft towel, Then apply a thin film of Mercolized
Wax Cream, smoothing it on evenly. Do not rub it in the skin or get it near
the eyes or cuts. The next morning wash it off with soap and water. Continue
nightly applications for 30 days. After a few applications the outer, darker,
duller skin begins to flake off, which lasts for a few days, exposing a lighter,
younger, fairer skin. Bleaching activity follows and continues with the appli-
cation of Mercolized Wax Cream.,

If irritation or redness of the skin appears after a few applications, discon-
tinue using Mercolized Wax Cream for a day or two and apply Parker Belmont

Beauty Cream or any good cold cream, Then re-apply Mercolized Wax Cream..

CAUTION

Mercolized Wax Cream is different from ordinary cold creams, cleansing
creams, ete, It is for adults and Is medicated. It should not be used recklessly
or applied on an area of the body larger than face and neck at one time. Use
it according to the above directions. Continued use for a prolonged period of
time may cause local irritation or inflammation. One Jar usually gives sufficient
bleaching effect to last for a period of two months. Therefore the complete
treatment should not be repeated oftener than every three months., Where
nephritis exists this product should not be used.

HYPERSENITIVITY (ALLERGY)

Some people are hypersensitive to one or more substances such as foods, pollens,
chemicals, ete, To determine sensitivity to Mercolized Wax Cream before using
as a bleach or freckle lightener—apply a thin layer to the unbroken skin at the
elbow crease or side of neck, covering an area the size of a twenty-flve cent
piece, 24 hours before you intend to use Mercolized Wax Cream, If following
this test there appears at the site-of the application redness, burning, itching
or small blisters within 24 hours, you are sensitive to the ingredients of Mercolized
Wax Cream and should not ‘use it. ’
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The Commission is of the opinion that, in view of the fact that
the amount of ammoniated mercury in respondent’s preparation has
been reduced to approximately 3 percent, these directions are suffi-
cient in substance to apprise persons examining them of the precau-
tions which must be observed in the use of the preparation if injurious
effects are to be avoided. Respondent’s advertisements, howevef,
mmake no reference to these precautions nor to the injurious effects
which are likely to result from the indiscriminate use of the prepara-
tion, nor is there any statement in the advertisements referring to the
directions for us€ and cautioning the public that the preparation
should be used only as directed. The Commission is therefore of the
opinion and finds that the advertisements constitute false advertise-
ments in that they fail to reveal facts material in the light of the
representations made therein, and material with respect to conse-
quences which may result from the use of the preparation under the
conditions prescribed in the advertisements or under such conditions
as are customary or usual.

Par. 6. The Commission finds further that the use by respondent
of these false advertisements has the tendency and capacity to mis-
lead and deceive a substantial portion of the purchasing public into
the erroneous and mistaken belief that respondent’s preparation is
safe for indiscriminate use, and the tendency and capacity to cause
such portion of the public to purchase respondent’s preparation as a
result of the erroneous and mistaken belief so engendered. In conse-
quence thereof, substantial trade has been and is being diverted un-
fairly to respondent from its competitors.

CONCLUSION

The acts and practices of the respondent as herein found are all to
the prejudice of the public and of respondent’s competitors, and con-
stitute unfair methods of competition in commerce and unfair and
deceptive acts and practices in commerce within the intent and mean-
ing of the Federal Trade Commission Act.

SUPPLEMENTAL ORDER TO CEASE AND DESIST

This proceeding having heretofore been reopened by the Commis-
sion for the purpose of taking testimony and other evidence in sup-
port of and in opposition to certain allegations of the complaint, and
such testimony and other evidence having thereafter been introduced
before trial examiners of the Commission theretofore duly designated
by it; and the proceeding having come on for hearing before the
Commission on such testimony and other evidence, report of the trial
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examiners upon the evidence, briefs in support of and in opposition
to such allegations of the complaint, and oral argument; and the
Commission having made its supplemental findings as to the facts
and its conclusion that such allegations of the complalnt have been
sustained and that the respondent has, in respect thereof, v1olated
the provisions of the Federal Trade Commission Act:

It is ordered, That the respondent, Dearborn Supply Co., a corpora-
tion, and its ofﬁcers, representatives, agents, and employees, directly
or through any corporate or other device, in connection with the offer-
ing for sale, sale, or distribution of respondent’s cosmetic preparation
designated “Mercolized Wax” or “Mercolized Wax Cream,” or any
other preparation of substantially similar composition or possessing
substantially similar properties, whether sold under the same names
or under any other name, do forthwith cease and desist from:

1. Disseminating or causing to be disseminated any advertisement
by means of the United States mails or by any means in commerce, as
“commerce” is defined in the Federal Trade Commission Act, which
fails to reveal that said preparation should not be applied to an area
of the skin larger than the face and neck at any one time, that too
frequent applications and use over excessive periods of time should
be avoided, that adequate rest periods between series of treatments
should be observed, that the preparation should not be used where the
skin is cut or broken, and that in all cases a proper patch test should
be made to determine whether the patient is allergic or sensitive to
the preparation; provided, however, that such advertisement need
contain only the statement, “CavrioN: Use only as directed,” if and
when the directions for use, wherever they appear, on the label, in
the labeling, or both on the label and in the labeling, contain warnings
to the above effect.

2. Disseminating or causing to be disseminated any advertisement
by any means for the purpose of inducing or which is likely to induce,
directly or indirectly, the purchase of said preparation in commerce,
as “commerce” is defined in the Federal Trade Commission Act, which
advertisement fails to comply with the requirements set forth in para-
graph 1 hereof.

It is further ordered, That the respondent shall, within 60 days
after service upon it of this order, file with the Commission a report
in writing, setting forth in detail the manner and form in which it
has complied with this order.

it ————— ———— oL i —— —r—
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THE CEMENT INSTITUTE ET AL.

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND OF SEC.
2 (a) OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, AS AMENDED

Docket 3167. Complaint, July 2, 1937—Decision, July 17, 1943

As respects the multiplel basing point pricing system as applied by the cement
industry, the recognized principle of economics, that uniformity of price
tends to resuit from free competition in the case of a standardized article
80ld to well Informed buyers, does not serve to explain the identical delivered
prices of the producers of cément, many sales of which, under the resulting
price pattern, have the characteristic of dumping, and the principle cannot
explain uniformity of identical offers or sealed bids. Furthermore, it is
also true that uniformity of price in a given market is equally consistent
with free competition or with monopoly. And when——as in the sale of
cement—the price is established by the seller, the price leadership of the
governing base mill is accepted by other sellers and there is no bargalning
between buyers and sellers, prices are not the result of market action In a
true economic sense, but merely expressions of a noncompetitive or
monopolistie price structure.

As regards the cement industry’s multiple basing point pricing system, under
which (1) each mill shrinks its mill net by the amount necessary for it
to match the delivered prices established pursuant to said system, each
mill or producer waiving its advantage in its natural sales territory in
return for reciprocal waiver by the other producers; which (2) tends
toward malntaining a price level sufficiently high to permit separate pro-
ducers to sell cement outside the territory naturally tributary’ to thelr
respective mills; and under which (3) in the face of a total productive
capacity for the industry long substantially in excess of total consumption,
the producers, in the 1932 and 1933 depression years, following a decline
in consumption to less than 30 percent of capacity, made numerous sub-
stantial increases in thelr base prices, many of which were still in effect,
unchanged, in 1938, and, in the case of others, with few exceptions, showed
only minor readjustments since early in 1933; and prices, remained un-
changed over varying numbers of years and showed a high degree of
rigidity ; general conditions shown to exist by producers’ testimony rnd other
evidence in explanation of the above situation—including evidence concern-
ing the use of cement {n connection with other materials, as well as that
relating to shifting location of demand for cement—tended to coincide with,
rather than contradict, the direct proof of restraints imposed on competition

S

‘ by them.
The failure of Congresg i - to_defin pme_a&muugt—;\)/

or the amount recovered by the cement millg after freight and other charges,
under their multiple basing point plan of identical delivered prices—does not
avoid the necessity of having some definite concept of price in carrying out
the administrative duty of preventing price discrimination under the statute,
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and the contention that the history of the act shows an intention on the part
of Congress to legalize price discriminations involved in said system, must
be rejected. To accept such a contention would attribute to Congress the
contradictory Intention of prohibiting discriminations that fail to make due
allowance for differences in cost of delivery and, at the same time, legalizing
them ; and would be to recognize the right of a combination engaged in sup-
pressing price competition to define and treat the word “price” in a manner
that promotes ang 18 inextricably interwoven with its price fixing objectives.

Where (1) an unincorporated trade assoclation which was organized in 1929 to

(a) Entered into, cooperated in and carrled out planned and common courses

promote the interests of its members, including practically all domestic pro-
ducers of Portland cement; followed a 1916 association active until shortly
before the 1924 Supreme Court decision in U. 8. v. Cement Mfrs. Protective
Assn., 268 U. S. 588: was a repository of the authorlty delegated when
partial self-government for the cement i{ndustry was authorized under the
National Industrial Recovery Act, and controlled the administration of the
N. R. A. code for the industry, subject to such limitations as were imposed
by the National Recovery Administration; and supplied with an effective
vehicle for the promulgation, expression and execution of collective plans and
purposes sald industry—control of a large portion of which was concentrated
in relatively few individuals, directly and through intercorporate relation-
ships; members of which had, by understanding and agreement, developed
over many years substantial uniformity of action with respect to practically
every marketing procedure Involving price or other coinpetitlon; and in
which long pursued competitive restraints had fostered a philosophy of
maintaining equality and keeping step, as opposed to a rivalry of excelllng
in quality, price or terms; (2) the officials and agents of said associatlon
or “institute”; and (3) some 75 member corporations who produced and
distributed more than three-fourths of the Portland cement made in this
country—

of action, understandings and combinatlons to quote and sell cement at
prices calculated and determined in accordance with a multiple basing
point delivered price system developed over a period of some 30 years or
more, the operative formula of which was that the delivered price at any

location should be the lowest combination of base price plus all rail freight;

under which nonbase mills quoted and sold at delivered prices determined
by lowest combination of base price plus freight from base mills, and which
inevitably resulted over an indefinite period of time in identical dellvered
prices for cement by all sellers at any given location and through its self

perpetuating operation in sald respect made unnecessary renewed under-

standings or agreements; and

Where said trade association, fts officers and member producers; in connection

with and in support of aforesald system, understandings and undertakings—

(b) Maintained and operated two freight rate bureaus and published rate books

which were used—as were those previously secured from other sources—to
provide common freight rate factors for pricing purposes, and thus be able
to quote identical dellvered prices for cement at all destinatlons; and reg-
ularly made use of all-rall freight rates in calculating delivered prices, even
though shipment was made by water transportation or by motor truck at
different rates;




87

THE CEMENT INSTITUTE ET AL. 89

Syllabus

(¢) In connection with Government business, determined delivered prices to

be bid in accordance with aforesaid formula of lowest comblnation of base
price plus freight ; derived so-called f. o. b. prices, vse of which antomatically
produced identical delivered prices, through deducting from said identical
delivered prices, reached as aforesaid, particular mill's freight to destina-
tion concerned; and, as respects territory where Government land grant
rates on Government shipments destroyed uniformity of destination costs
through application thereof to aforesaid “f. o. b.” prices, interchanged land
grant rate information and reached understandings as to rates and prices
to be used; under the National Recovery Administration code, filed and
systematically disseminated destination prices, thereby facilitating the
making of identical Government bids; defeated the Government's policy
of deducting commercial freight in land grant rate territory, using said
special rates, and awarding bid on basis of lowest delivered price thus
arrived at, through Insertion in Government bids of the so-called “control
clause” under which, in its final form, the Government was limited to de-
ducting from destination cost to it, the lowest rate, whether the actual
commercial freight rate, or special Government rate; for 2 or 3 years after
the N. R. A. period undertook, for same purpose as with the commercial
rates, ascertainment and dissemination of special land grant rates; and
through the perfection of their pricing formula and multiple basing point
price gystem in producing identical delivered prices, denlt on an identical
base with state governments and the federal government, as well as other
purchasers, without systematic exchange of basiug point prices or changes
therein, which, made known through notice to customers, common custo-
mers, and salesmen in the field, became also promptly known to and under-
stood by other produeers concerned;

(d) Made use of the means inherent within the multiple basing point delivered

(e)

pricé system and necessary to its successful maintenance, to force recalci-
trants, including producers, who prefer more independence of action, wish to
exploit natural advantages or desire to break away from the system in seek-
ing particularly attractive business, to adhere thereio, through the imposi-
tion by the price leaders and larger chain mills of a punitive base price at
the mill of the producer concerned, whereby latter’s mill net was absolutely
fixed;, without usually affecting the mill net or more than a portion of the
business of the former, and with possibly only insignificant effect in the case
of a large producer with mills at many points; tended thereby to localize
the price cuts made and place the maximum effect thereof upon the reealei-
trant and impose upon him a much greater loss than that to ‘the producer
imposing such disciplinary action; and subjected to such action and failure
to inciresse Base prices in harmony with increases elsewhere, State, and other
mills which failed to conform to competitors’ views of proper practices in the
sale of cement, ineluding such matters as secret rebates representing freight
advaniage deducted from open quotation; price cutting—and particularly
daring the depression years; and other departures due to benefits of water
{ransportation, or unacceptable practices on the part of producers’ customer-
dealers in delivering cement into other than the dealer’s own locality, ete.;
Through cooperation among themselves and with othoer interested groups,
including officlals of raiironds and traffic associations, and those of dealers,
took active steps to eliminate the trucking of cement, which some dealers,
contractors and o:lher purchascrs began to make use of for reasons of economy

5669657 —44—-9
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or convenience, and which it was desired to eliminate on account of its
destructive effect on the delivered price system, through various restrictive
activities, including the addition of a 15-cent per barrel charge to the mill
base price for delivery to trucks at the mill; conferences directed to the dis-
continuance, discouragement and prohibition of the practice; and its char-
acterization as an unfair method of competition, following the inclusion of a
similar provision in the N. R, A. Code for the industry and the invalidation
of the act by the Supreme Court; with result that a large number of mills
during the course of the years completely discontinued permitting the prae-
tice, while others imposed a penalty in the form of an additional price, or
permitted it at full rail destination price, or otherwise in one way or another
discouraged it and took action against it;

Undertook, through understandings and agreements, to prevent pur-
chasers making diversion in. transit which interfered with maintenance
of uniform delivered prices at each destination, and by means of which
purchasers—who under said price system generally paid the freight charges
directly to the railroad and paid to the cement producer or shipper the
derived f. 0. b. or base price—were often able to secure their cement at
a lower cost, through making a purchase at the delivered price in effect at
some destination where the destination price, under said formula, included

a freight factor higher than freight charge to the purchaser’s true destina-

tion, and causing railroad to divert thereto the shipment, whereby amount
received by seller was not changed but purchaser’s total payment was less;
in various ways, Including provisions In codes of ethics before, during and
after the N. R. A., standard sales contracts, and provisions in bills of lading
worked out with the railroads sought to discourage and prevent the prac-
tice; and finally adopted custom of themselves prepaying freight charges
on all shipments, whereby diversion of shipments by the consignee to his
advantage in price was made Impossible thereafter;

Cooperatively checked so-called “specific job contracts” under which the
producers undertook delivery of a specified quantity of cement, at a speci-
fled price over a stated period of time, for dealers or contractors, and which
presented possibility, in event the purchaser had contracted with one or more
manufactuyrers for more cement than was needed for the job, and in event
of price advance of using the excess to his profit, thus affecting ‘the pro-
ducers’ ability to control the delivered price of cement established pursuant
to said basing point formula ; and having collected and furnished to mem-
bers information relative to excess quantities of cement thus contracted
for and duplications of contracts for specific Jobs, took collective action and
exerted pressure of collective opinion to bring about their cancelation, and
disapproved and banned the practice in question before, during, and after
the N. R. A. period;

(k) Affirmed in broad terms in their code of ethics, and carried forward the

substantial vniformity and standardization theretofore achieved by the pro-
ducer members and prlor organizations in the matter of terms and condi-
tions, necessary to complete and total price uniformity and as a supplement
to their sald dellvered price system; including such matters as specifica-
tions, costs of testing, standard approved contracts, package chayges and
rebates, and ultimately discontinued differential to dealers, employed as a
means of price cutting; sold to dealers on the same basis as to manufac-
turers and those consumers accepted as direct customers; and made uniform
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terms with respect to cloth sacks, packages, and refunds for good bags
returned ;

In connection with harmonizing production with shipments, with a view
to maintalning a price level considered satisfactory, among other activities
extending over a long period, inculcated a philosophy of maintaining a
static condition in the production of cement, to the extent of preserving the
individual manufacturer’s proportion of the total business and acceptance
of the theory of dividing available business among producers in accordance
with some predetermined formula; considered and pushed various plans
directed to this end; and by agreement carried on an extensive program
of cooperatively collecting and disseminating figures showing production,
shipment and stock on hand, which not only included totals but also re-
vealed to each member the figures for each of the other members, so that
each member was thereby Informed of the exact position of each of his
competitors; with result that there-was a substantial restraint upon the
price, production and sales policies of the producers concerned and a tend-
ency to substitute collective opinion for individual judgment; and during
and after the N. R. A. period offered organized opposmon to the entry of
new production and new competition;

In connection with distribution of cement to and through dealers—through
whom producers distributed a large proportion of their product—and
irregularities in price or otherwise in the sale of-said product involved
therein, which tended to disrupt uniformity of price or terms, sought means
of eliminating or avoiding such disturbances through agreements and under-
standings among the producers and their association and with groups of
denlers and dealer organizations, to secure uniformity in their dealer
policies, to minimize competitive conflicts between themselves and dealers,
as well as among dealers, to reduce inequalities in sales by individual
dealers, and to minimize price competition among dealers; settled on the
practice of giving no discount to dealers, after unsatisfactory experiences
with use of discounts and differentials as a means of cutting prices by
dealers, and in some cases by manufacturers in cooperation with them?3
in order to control competition between dealers and manufacturers and
among dealers, undertook to sell only to find through dealers, with certain
exceptions which they defined, including federal and State governments:
and their contractors—except in the case of work located entirely withinm
cities or villages—and railroads and concrete product manufacturers;
and deflned what should constitute a dealer; and, following the rejection
of such provisions by the N. R, A,, continued in other ways such definition
and division of sales;

In connection with aforesaid division of business put into effect new dealer
policies, which provided that sales of cement to the Federal Government for:
emergency or unemployment relief agencles—such as the Works Progress
Administration, Civilian Conservation Corps, and Federal Emergency Rellef’
Administratlon—should be made by dealers; with result, by reason of saidl
change in a long established practice of selling direct to federal agencies;.
that the Government, unable to make purchases of cement for such uses:
directly from the producers, was obliged to purchase its cement requirements
fn those categories from dealers, at prices including the dealer mark-up andi
higher by that amount than would have been the care in direct purchases:
from producers; It was prevented from taking advantage of land grant rates:
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in order to reduce its delivered cost of cement; and the sources from which
purchases might be made were limited ;

To meet the competition encountered from time to time from imported cement
in some of the larger seaport cities and adjacent territory, established arbi-
trary prices or price zones in the territory affected by the lower prices quoted
on the foreign cement, while maintaining higher prices elsewhere under their
delivered price system ;. for a time established a boycott of dealers handling
foreign cement in the Boston and New York territory, who, in order to buy
cement from the domestic producers during said time, had to discontinue
handling the foreign product and agree not to handle it thereafter; and, in
the case of & number, maintained a cooperative system of watching the busi-
ness place of certain importers of the foreign product, in order to check on the
trucks of dealers hauling such cement from the importer’'s warehouse, with
the result that dealers in said cities who continued to handle the foreign
product were unable to purchase coment from any producer herein concerned;
and, after the expiration of the N. RR. A, Code, again established arbitrary
prices in the areas affected by the imported product, filing notices thereof
with the trade practice commitiee of the assoclation which sent them im-
mediately and before their effective date, to association members doing
business in the territory involved ;

(m) Through collective action made the sale of cement—which in cases of differ-

(n)

ent producers, had actually exceeded the minimum agreed requirements by
marging ranging all the way up from a small amount to more than 100 per-
cent—subject only to standard specifications of three specified organizations,
one of which was dominated by representatives of the producers concerned ;
re -isted other specifications; and gave much publicity to claims that the
quality of all cement is practically identical, refraining almost completely
from advertjsing quality differences in cements and brands, of which, in
general, dealers and ordinary purchasers are not aware and knowledge of
which would tend toward making It impossible for the prohucers involved
to maintain uniform prices for their product; and

Automatically and inevitably discriminated in price between customers, in
violation of section 2 (a) of the Clayton Act as amended through the appli-
cation of their said multiple basing point price system, under which (1)
there were almost as.many true sale prices, 1. e, the mill nets, as there were
customers’ locations; (2) higher mill nets were always exacted from 'cus-
tomers closer freightwise to the seller than from those at more distant points;
(3) each mill knew that in reciprocity for its omission to offer a competitive
price to customers located in areas adjacent to its mill, where it had a
natural advantage and recelved its highest actual price, other producers
would reciprocally waive their advantages in other areas, in order that
there might not anywhere be genuine competition in price; (4) the variation
in mill pet discriminations was so wide, ranging from a fraction of a cent
to amounts substantially in excess of $1 per barrel, and commonly amounting
to 25 cents to 50 cents per barrel that it would be impossible for any of the
producer-sellers habitually and openly to obtain them in the form of f. 0. b.
mill prices, and any attempt to do so would undoubtedly arouse a ptorm of
protest; (5) such discriminations enabled the producers involved to eliminate
price competition and were intended so to do; (6) were not made in good
faith to meet an equally low price of a competitor, but, on the contrary,
with their systematic variations and pattern—the mathematical counterpart
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of the delivered price pattern resulting from said system and expression of
the effort of each to match the delivered prices of others—were made.in
order that the delivered prices of all producers selling in any given location

- might be equally high and equally low; and (7) the delivered prices, if treated
as true prices, would not reflect due allowance for differences in the cost of
delivery and could not, under the formula, do so in all cases where the point
of shipment was not that of the governing base mill upon which the delivered
price was calculated ;

Effect of which systematic discriminations by each producer among its vagjous
customers, as the necessary result of the use of said system, had been and
might be substantially to lessen competition, and tend to create a monopoly
in the sale and distribution of said product and to injure, destroy and prevent
competition with those who grant and exact such discriminations, saved
neither by the making of due allowance only for the differences of cost of
delivery or other permitted differentials under subsection (a) of the Act,
nor by being made in good faith to meet an equally low price of a competitor
under subsection (b); and * .

Capacity, tendency, and effect of which combination and acts and practices per-
formed thereunder and in connection therewith, as above set out, had been
and might be to—

(1) Hinder, lessen, restrain and suppress competition in the sale and distribution
of cement in and among the several states, deprive purchasers of cement,
both private and governmental, of the benefits of competition in price, and
systematically maintain artificial and monopolistic methods and prices in
the sale and distribution of such product, Including common rate factors used
and useful in the pricing thereof; !

(2) Prevent purchasers from utilizing motor trucks or water carriers for the
transportation of cement and from obtaining benefits which might accrue
therefrom ; :

(3) Require that purchases of cement be made on o delivered price basis and
prevent and defeat efforts of purchasers to avoid such requirement;

(4) Frequently deprive agencies of the Federal Government of the benefits of

the lower land grant rates, and require certain of its agencies to purchase

their requirements of cement through dealers at higher prices than were
available in direct purchases from manufacturers;

Establish and maintain an agreed classification of customers who might

purchase cement from manufacturers therecf, maintain uniform terms and

conditions of sale, and hinder and obstruct the sale of imported cement
through restraints upon those who deal therein; and

(6) Otherwise promote and maintain the multiple basing point delivered price
system of the producers concerned and their assoclation, and obstruct and
defeat any form of competition which threatened or tended to threaten the
continued use and maintenance of said system and the uniformity of prices
created and maintained by its use:

Held, (1) That said combination and acts and practices of said producers and
their association, and its officers pursuant thereto, as above set, forth, con-
stituted unfair methods of competition in commerce in violation of the
provisions of the Federal Trade Commission Act; and

(2) That their discriminations in price as aforesaid set But'. constituted viola- )i
tions of subsection (a) of section 2 of the Clayton Act as amended by the
Robinson-Patman Act.”

5

—
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Before Mr. John W, Norwood, trial examiner.

-Mr. Walter B.\Wooden, Ass1stant ithef Counsel, and Mr. Everette

/A M gelntyre an Mr—Tynn C. Special Attorneys, for the

Do;wvzm, Leisure, Newton & Lumbard, of New York City and
“Washington, D. C., for The Cement Institute, S. W. Storey, G. H.
Reiter, the vice-president, treasurer and trustees of said Institute, and
AsH Grove Lime & Portland Cement Co., Castalia Portland Cement
‘Co., Coplay Cement Manufacturing Co., Cumberland Portland Cement
Co., Dewey Portland Cement Co., Federal Portland Cement Co., Inc.,
Georma Cement & Products Co., Hawkeye Portland Cement Co., Her-
cules Cement Corp., Hermitage Portland Cement Co., Keystone Port-
land Cement Co., Kosmos Pmtland Cement Co., Lawwnce Portland
‘Cement Co., 1\I1ssour1 Portland Cement, Co., Nazareth Cement Co.,
Oregon Portland Cement Cb., Petoskey Portland Cement Co., Pitts-
burgh Plate Glass Co., Portland Cement Co. of Utah, Valley Forge
Cement Co., Vulcanite Portland Cement Co., \Vabash Portland Ce—
ment Co., and West Penn Cement Co., and along with—

Bulkley, Ledyard, Dickinson & Wright, of Detroit, Mich., for Aetna
Portland Cement Co.;

Porter & Taylor, of New York C1ty, for Alpha Portland Cement
Co.;

Co., Colorado Portland Cement Co., Nebraska Cement Co., Oklahoma
Portland Cement Co., Three Forks Portland Cement Co., and Union
* Portland Cement Co.;

Harrington, Huxley & Smith, of Youngstown, Ohio, for Bessemer
Limestone & Cement Co.;

Call, Murphey & Dams, of Los Angeles, Calif., for Cahforma
Portland Cement Co.;

Sidley, McPherson, Austin & Burgess, of Chicago, Ill for Con-
solidated Cement Corp., Florida Portland Cement Co., S10'nal Moun-
tain Portland Cement Co., and Trinity Portland Cement Co.;

Burt, Carson & Shadrach, of Canton, Ohio, for Diamond Portland
Cement Co.;

Strange, Myers, Hinds & Wight, of New York City, for Edison
Cement Corp.;

Barnes, Biddle & Myers, of Philadelphia, Pa., for Giant Portland
Cement Co.;

Mr. J. Edward Singleton, of Glen Falls, N Y., for Glen Falls
Portland Cement Co.;

Milbank, Tweed & Hope, of New York City, for Great Lakes Port-
land Cement Corp., and Lehigh Portland Cement Co.;

. Lewis & Grant, of Denver, Colo., for Arkansas Portland Cement
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- Vinson, Thompson, Meek & Scherr, of Huntington, W. Va., for
Green Bag Cement Co. of West Virginia;

Wrzght Gordon, Zackry, Parlin & Cahill, of New York City, for
Green Bag Cement Co. of Pennsylvania

Davis, Heil & Davis, of Spokane, Wash., for Idaho Portland
Cement Co.;

Chadbourne, Wallace, Parke & Whiteside, of New York City, for
International Cement Corporation;

Thompson, Hine & Flory, of Cleveland, Ohio, for Medusa Port-
land Cement Co.;

Brown & Brown, of Wichita, Xans., for Monarch Cement Co.;

My, William D, Burnett, of Los Angeles, Calif., for Monolith Port-
land Cement Co., and Monolith Portland Midwest Co.;

Stokely, vaner, Dominick & Smith, of Birmingham, Ala., for
National Cement Co.;

Beekman, Bogue, Stephens & Black and Mr. Eugene W. Leake, of
New York City, for North American Cement Corporation; .

Weter, Roberts & Schefelman, of Seattle, Wash., for Northwestern
Portland Cement Co.;

Smith & Feeney, of Mason City, Ia., for Northwestern States Port-
land Cement Co.;

Clark, Klein, Brucker & Waples, of Detroit, Mich., for Peerless
Cement Corporatlon,

Shearman & Sterling, of New York Clty, for Pennsylvania-Dixie
Cement Corporation;

Crenshaw, Hansell & Gunby, of Atlanta, Ga., for Southern States
Portland Cement Co.;

Mr. Richard F. Burges, of El Paso, Tex for Southwestern Port-
land Cement Co.;

Witherspoon & Witherspoon, of Spokane, Wash., for Spokane-
Portland Cement Co.; '

Reed, Smith, Shaw & McClay, of Pittsburgh, Pa., for Standard
Portland Cement Co.;

Mr. E. G. Miller, of Portsmouth, Ohio, for Superior Cement
Corporation;

Cates, Smith & Long, of Knoxville, Tenn., for Volunteer Portland
Cement Co.;

Mr. E. II. Molthan, of Philadelphia, Pa., for Whitehall Cement
Manufacturing Co.; and

Cowell & F mnlchouser of Coldwater, Mich., for \Volverme Port-
land Cement Co.;

Chickering & Gregory and Mr. Walter C. Fox, Jr., of San Fran- -
cisco, Calif,, for Calaveras Cement Co.;
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Beaumont, Smith & Harris, of Detroit, Mich., for Huron Portland
Cement Co.;

szﬂwrman & Norman, of Chicago, Tll., for Marquette Cement
Manufacturing Co.;

Pillsbury, Madison & Sutro, of San Francisco, Calif., for Pacific
Portland Cement Co.;

Little, Leader, LeSourd & Palmer, of Seattle, Wash., for Superior
Portland Cement, Inc.;

Knapp, Cushing, Hershberger & Stevenson, of Chicago, Ill., for
Universal Atlas Cement Co.;

Morrison, Hohkfeld, Foerster, Shuman & Clark, of San Fr'lnc1sco,
Calif., for Santa Cruz Portland Cement Co., and along with—

G’Melveny & Myers, of Los Angeles, Calif., for Rive:side Cement
Co.; and

Earl & Hall & Gerdes, of San Francisco, Calif., for Yosemite
Portland Cement Corp.

COMPLAINT

Pursuant to the provisions of an act of Congress entitled, “An act

to create a Federal Trade Commission, to define its powers and duties,
and for other purposes,” approved September 26, 1914, and commonly
known as the Federal Trade Commission Act, the Commlsswn having
reason to believe that the 1esp0ndents herein named have violated the
said act of Congress, and it appearing to the Commission that a pro-
ceeding by it in respect thereof would be in the public interest, the
Commission hereby issues its complaint stating its charges in such
respect in count I hereof.

Also pursuant to the provisions of section 2 of an act of Congress,
approved October 15, 1914, entitled, “An act to supplement existing
laws against unlawful restraints and monopolies, and for other pur-
poses,” commonly known as the Clayton Act, as amended by an act of
Congress approved June 19, 1936, commonly known as the Robinson-
Patman Act, the Commission having reason to believe that the respond-
ents herein named have violated the said act of Congress, as so
amended, and it appearing to the Commission that a proceeding by it
in respect thereof would be in the public interest, the Commission
issues this its complaint stating its charges in such respect in count II
hereof.
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COUNT I

CIIARGE UNDER FEDERAL TRADE COMMISSION ACT
Description of the Respondents

Parsgraru 1. The respondent, The Cement Institute, hereinafter
referred to merely as “Institute,” is an unincorporated association
which includes as its members producers of Portland cement, herein-
after referred to merely as “cement,” located in all sections of the
United States. The membership of the Institute comprises prac-
tically every producer of cement in the United States. It is a trade
association formed for the promotion of the mutual interests of its
members. The Institute was organized in QOctober 1929; it operates
through its officers, trustees, committees, bureaus, and other agents.
Its membership is divided into northeastern, southeastern, Chicago,
and Kansas City divisions, each with its office. It has freight rate
bureaus located at Bethlehem, Pa., and Chicago, I1L

Respondents, S. W. Storey and G. H. Reiter, are respectively, the
president and secretary of the Institute. Respondents, vice-presi-
dent, treasurer, and trustees, whose names are not known to the Com-
mission, hold the said respective offices in the said Institute.

Respondent, Aetna Portland Cement Co., is a corporation, the place
of whose incorporation is not known to the Commission, with its prin-
cipal place of byginess at Detroit, Mich.

Respondent¢”Alpha Portland Cement Co..}g, a New Jersey corpora- ?
tion, having it§principal place of business at Easton, Pa. o

Respondent, Arkansas Portland Cement Co., is an Arkansas cor-
poration, having its prineipal place of business at Denver, Colo.

Respondent, Ash Grove Lime & Portland Cement Co., is a Maine\'—//
corporation, having its principal place of business at Xansas City, Mo.

Respondent, Beaver Portland Cement Co.,is an Oregon corporation,
having its principal place of business at Portland, Oreg.

Respondent, Bessemer Limestone & Cement Co., is an Ohio corpora-
tion, having its principal place of business at Youngstown, Ohio.

Respondent, Calaveras Cement Co., is a Delaware corporation,
having its principal place of business at San Francisco, Calif.

Respondent, California Portland Cement Co., is a California cor-
poration, having its principal place of business at Los Angeles, Calif.

Respondent, Castalia Portland Cement Co., is a Pennsylvania cor-
poration, having its principal place of business at Pittsburgh, Pa.

Respondent, Colorado Portland Cement Co., is a Colorado cor-
poration, having its principal place of business at Denver, Colo.
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Respondent, Consolidated Cement Corporation, is a Delaware cor-
poration, having its principal place of business at Chicago, I1l.
Respondent, Coplay Cement Manufacturing Co., is a Pennsylvania
corporation, having its principal place of business at Coplay, Pa.
Respondent, Cumberland Portland Cement Co., is a Delaware
corporation, having its principal place of business at Cowan, Tenn.
Respondent, Dewey Portland Cement Co., is a West Virginia cor-
poration, having its principal place of business at Kansas City, Mo.
Respondent, Diamond Portland Cement Co., is an Ohio corpora-
tion, having its principal place of business at Middle Branch, Ohio.
Respondent, Edison Cement Corporation, is a New Jersey corpora-
tion, having its principal place of business at New York, N. Y. ,
Respondent, Federal Portland Cement Co., Inc., is a New York
corporation, having its principal place of business at Buffalo, N. Y.
Respondent, Florida Portland Cement Co., is a Delaware corpora-
tion, having its principal place of business at Chicago, I1L
Respondent, Georgia Cement & Products Co., is a Georgia corpora-
tion, having its principal place of business at Atlanta, Ga.
Respondent, Giant Portland Cement Co., is a Delaware corpora-
tion, having its principal place of business at Philadelphia, Pa.
Respondent, Glens Falls Portland Cement Co., is 2 New York cor-
poration, having its principal place of business at Glens Falls, N. Y.
Respondent, Great Lakes Portland Cement Corporation, is an
Indiana corporation, having its principal place of business at Buffalo,
N. Y. :
Respondent, Green Bag Cement Co. of West Virginia, is a corpora-
tion, the place of whose incorporation is not known to the Commis-
sion, with its principal place of business at Pittsburgh, Pa.
Respondent, Green Bag Cement Co. of Pennsylvania, is a corpora-
tion, the place of whose incorporation is not known to the Commis-
sion, with its principal place of business at Pittsburgh, Pa.
Respondent, Hawkeye Portland Cement Co., is a West Virginia
corporation, having its principal place of business at Des Moines,
Towa. '
Respondent, Hercules Cement Corporation, is a Pennsylvania cor-
poration, having its principal place of business at Philadelphia, Pa.
Respondent, Hermitage Portland Cement Co., is a Delaware cor-
poration, having its principal place of business at Nashville, Tenn.
Respondent, Huron Portland Cement Co., is a Michigan corpora-
tion, having its principal place of business at Detroit, Mich.
Respondent, Idaho Portland Cement Co., is an Idaho corporation,
having its princival place of business at Inkom, Idaho.
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Respondent, International Ceément Corporation, is a Maine cor-
Poration, having its principal place of business at New York, N. Y,
. " Respondent, Keystone Portland Cement Co., is a Pennsylvania cor-
poration, having its principal place of business at Philadelphia, Pa.
Respondent, Kosmos Portland Cement Co., is a Kentucky corpera-
tion, having its principal place of business at Louisville, Ky. .
Respondent, Lawrence Portland Cement Co., is a Pennsylvania
corporation, haying its principal place of Qusiness at Siegfried, Pa.
Respondent{Lehigh Portland Cement Co./is a Pennsylvania cor-
Poration, having its principal place of business at Allentown, Pa,~"
Respondent@rquette Cement Manufacturing Co,”is an Illinois
corporation, having its principal place of business at Chicago, Ill.
Respondent, Medusa Portland Cement Co., is an Ohio corporation,
having its princjpal place of business at Cle?nd, Ohio.

RespondentY Missouri Portland Cement Co./is a Missouri corpora-
tion, having its principal place of husiness at St. Louis, Mo.

Respondent'(l&onarch Cement Co}is a Kansas corporation, having
its principal pIace of business at Humboldt, Kans. :

Respondent, Monolith Portland Cement Co., is & Nevada corpora-
tion, having its principal place of business at Los Angeles, Calif.

Respondent, Monolith Portland Midwest Ce., is a corporation, the
Place of whose incorporation is not known to the Commission, with
its principal place of business at Los Angeles, Calif.

Respondent, National Cement Co., is an Alabama corporation,
having its principal place of business at Birmingham, Ala.

Respondent, Nazareth Cement Co., is a Pennsylvania corporation,
having its principal place of business at Nazareth, Pa.

Respondent, Nebraska Cement Co., is a Nebraska corporation, hav-
ing its principal place of business at Denver, Colo.

Respondent, North American Cement Corporation, is a Delaware
corporation, having its principal place of business at Albany, N. Y.

Respondent, Northwestern Portland Cement Co., is a Washington
corporation, having its principal place of business at Seattle, Wash.

Respondent, Northwestern States Portland Cement Co., is a West
Virginia corporation, having its principal place of business at Mason
City, Towa.,

Respondent, Oklahoma Portland Cement Co., is an Oklahoma cor-
poration, having its principal place of business at Denver, Colo.

Respondent, Oregon Portland Cement Co., is a Nevada corporation,
having its principal place of business at Portland, Oreg.

Respondent, Pacific Portland Cement Co., is a California corpo-
ration, having its principal place of business at San Francisco, Calif.

Jrr
s



1
]
100 FEDERAL TRADE COMMISSION DECISIONS
Complaint 37F.T.C.

Respondent, Peerless Cement Corporation, is a Michigan corpo-
ration, having its principal place of business at Detroit, Mich.

Respondent, Pennsylvania-Dixie Cement Corporation, is a Delaware
Corporation, having its principal place of business at New York, N. Y.

Respondent, Petoskey Portland Cement Co., is a Delaware corpora-
tion, having its principal place of business at Petoskey, Mich.

Respondent, Pittsburgh Plate Glass Co., is a Pennsylvania corpo-
ration, having its principal place of business at Pittsburgh, Pa.

Respondent, Portland Cement Co. of Utah, is a Wyoming corpo-
ration, having its principal place of business at Salt Lake City, Utah.

Respondent, Riverside Cement Co., is a Delaware corporation,
having its principal place of business at Los Angeles, Calif.

Respondent, Santa Cruz Portland Cement Co., is a California
corporation, having its principal place of business at San Francisco,
Calif. .

Respondent, Signal Mountain Portland Cement Co., is a Delaware
corporation, having its principal place of business at Chicago, Ill.

Respondent, Southern States Portland Cement Co., is a Georgia
corporation, having its principal place of business at Rockmart, Ga.

Respondent, Southwestern Portland Cement Co., is a West Vir-
ginia corporation, having its principal place of business at El Paso,
Tex. :

Respondent, Spokane Portland Cement Co., is a Washington cor-
poration, having its principal place of business at Spokane, Wash.

Respondent, Standard Portland Cement Co., is an Ohio corporation,
having its principal place of business at Cleveland, Ohio.

Respondent, Superior Cement Corporation, is a corporation, the
place of whose incorporation is not known to the Commission, with
its principal place of business at Portsmouth, Ohio.

Respondent, Superior Portland Cement, Inc., is a Washington cor-
poration, having its principal place of business at Seattle, Wash.

Respondent, Three Forks Portland Cement Co., is a Montana cor-
poration, having its principal place of business at Denver, Colo.

Respondenty Trinity Portland_Cement Cg? is a corporation, the
place of whose incorporation is not known to the Commission, having
its principal place of business at Chicago, IlL

Respondent, Union Portland Cement Co., is a corporation, the place
of whose incorporation is not known to the Commission, having its
principal place of business at Denver, Col

Respondent} Universal Atlas Cement Cg% an Indiana corporation,
having its principal place of business at Chicago, T11,

Respondent, Valley Forge Cement Co., is a Pennsylvania corpora-
tion, having its principal place of business at Catasauqua, Pa.
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Respondent, Volunteer Portland Cement Co., is a Delaware corpora-
tion, having its principal place of business at Knoxvﬂle, Tenn.

Respondent, Vulcanite Portland Cement Co., is a New Jersey cor~
poration, having its principal place of business at Philadelphia, Pa.

Respondent, \Vabash Portland Cement Co., is an Indiana corpora~
tion, having its principal place of business at Detroit, Mich. -

Respondent, West Penn Cement Co., is a Pennsylvania corporation,,”

with its principal place of business at Butler, Pa.

Respondent, Whitehall Cement Manufacturing Co., is a Pennsyl-
vania corporation, having its principal place of business at Phila-
delphia, Pa.

Respondent, Wolverine Portland Cement Co., is a Michigan cor-
poration, having its principal place of business at Coldwater, Mich.

Respondent, Yosemite Portland Cement Corporation, is a Delaware
corporation, having its principal place of business at Merced, Calif.

All of the above-named corporate respondents are producers of
cement and members of the Institute. Many of them have mills in
more than one locality. They are hereinafter collectively referred to
as “producing respondents.”

Interstate Character of Producing Respondents’ Commerce

Par. 2. Producing respondents in the regular course of their busi-
ness in the sale and distribution of cement cause the same to be shipped
and transported from the various points of its production in certain
respective States through and into other States of the United States.
They are in competition among themselves except insofar as such
competition has been hindered, lessened, restricted or restrained as
alleged in paragraphs 4 to 7, inclusive, hereof. The Institute is not
engaged in commerce but is engaged in aiding producing respondents
in carrying out said unlawful methods as alleged herein, which directly
and substantlally affect competltlon among its members

The Industry

LR

Par. 3. Cement is a standard commodity made in standardized
specifications not differing substantially among producers in quality
except as between recognized and standardized grades thereof. Its
production belongs to the class of heavy-goods industries. The car-
riage charges, for an overwhelming proportion of the sales of cement,
constitute a substantial part of the cost to-the customer.

Limestone and shale, from which cement is made, and the necessary
fuels are found in numerous parts of the country. Cement is pro-
duced in widely separated portions of the country and in all sections
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thereof, including the following States named in approximately the
order of the volume, of their production, namely : Pennsylvania, Cali-
fornia, New York, Illinois, Michigan, OQhio;Missouri,)Texas, Iowa,
Kansas, Tennessee, and Alabama. It is also produced in Arkansas,
Colorado,, Florida, Georgia, Idaho, Indiana, Kentucky, Louisiana,
Maine, Maryland, Minnesota, Montana, Nebraska, New Jersey, Okla-
homa, Oregon, South Dakota, Utah, Virginia, Washington, West Vir-
ginia, Wisconsin, and Wyoming.

During the period from 1920 to 1930, inclusive, the production ot
cement varied from over 99 million baryels to 178 million barrels, and
the value thereof from over $187,000,000 to over $288,000,000, There-
after the production in barrels and value was greatly reduced to a °
minimum of about 64 million barrels with a valuation of about $85,-
000,000 in 1933.. The recent trend of production has been strongly
upward.

'\lre than one-third of the cement produced in the United States
is purchased and used for the building, construction, reconstruction,
and repair of hi!trhway and more than one-fourth in the erection of
buildings. Cement is purchased by contractors for such jobs and
projects in great quantities, by Federal and State Governments and
by counties, highway districts and other quasi- munlclpal bodies having
taxing powers.

Respondents’ Combination Generully Stated

Par. 4. For more than 8 years last past, respondents have main:
tained and now have in effect a combination among themselves to
hinder, lessen, restrict, and restrain competition in price, among
producing respondents in the course of their aforesaid commerce
among the States. The said combination is made effective by mutual
understanding or agreement to employ, and by the actual employment
of, the methods and practices set forth in paragraphs 5 to 7 inclusive,

of this count.
The Basing Point System

Par. 5. (a) Among other methods employed by producing respond-
ents in pursuance of the combination alleged in paragraph 4 hereof,
said respondents, at almost all times and with respect to most of their’
sales, have cooperatively employed what is known as a multiple bas-
ing point system of pricing. Thereunder, all cement, wherever pro-
duced, is sold only at delivered prices.

(%) Under the said multiple basing pomt system, for any destina-
tion of cement in the United States there is a governing basing point.
There are in the cement industry within the United States approx-
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imately 60 basing points, each with its base price. In arriving at a
delivered cement price for any destination, the first matter to be as-
certained is what basing point governs such destination. This is
determined by calculating and comparing the sum of two factors for
each basing point likely to govern the destination in question, These
factors are the base price and the rate of all-rail freight from each re-
spective basing point to such destination. Whatever basing point
proves to have a lower total of these two factors than the correspond-
ing total of the same factors for any other basing point governs the
price at the destination in question.

(¢) Under said pricing system, each producing respondent, whether
its mill be located at a basing point or not, quotes and charges to any
given destination in the United. States, where it desires to make a
sale, a delivered price derived by the use of a formula. Such formula
. 1s: the prevailing base price at the governing basing point plus the

all-rail rate of freight from said governing basing point to the loca-
tion of the customer. The said multiple basing point system is here-
mafter referred to as “said pricing system.” :

(d) The result is the quoting of a delivered. price by every produc-
ing respondent identical with the delivered price quoted by all other
respondents which seek business at any given destination point in
the United States.

14

How the System Operates

Par. 6. The following are illustrative examples of many instances
of identical bids received by various branches of the Federal Govern-
ment from producing respondents.

On June 5, 1934, there were submitted to the War Department for
use in the construction of a project for the United States at Fort Peck,
Mont., which required 600,000 barrels of cement, 10 identical bids of
"$2. 7054 per barrel by 10 different producers var1ously located.

On June 12, 1935, there were submitted to the Department of Jus-
tice for use in constructlon of United States Industrial Reformatory
at Chillicothe, Ohio, 14 identical bids by 14 different, producers vari-
ously located, on an indefinite quantity of cement.

On July 25, 1935, there were submitted to the War Department for
delivery at Kansas City, Mo., three identical bids by three different
producers variously located, on a quantity of 600,000 barrels of
cement.

On September 6, 1935, there were submitted for use in the construc-
tion of the United States Northeastern Penitentiary at Lewisburg, Pa.,
requiring 264 barrels of cement, 15 identical bids by 15 different pro-
ducers variously located.

\/
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v On October 18, 19335, there were submitted to the War Department
for delivery at Vicksburg, Miss., 17 identical bids by 17 different pro-
ducers variously located, on a quantity of 57,000 barrels of cement.

On November 8, 1935, there were submitted to the Bureau of Sup-
plies and Accounts, Navy Department, 18 identical bids by 18 different
concerns variously located. (Quantity not known.)

On F ebruary 13, 1935, there were submitted to the War Depar tment
for use in construction for the United States at Eastport, Maine, on a
project requiring 5,000 barrels of cement, 15 identical bids by 15 dif-
ferent producers variously located. :

On March 27, 1936, there were submitted to the War Department
at New York, N. Y., 16 identical bids by 16 different producers varl-
ously located, on a quantlty of 16,000 barrels of cement.

" On April 23, 1936, there were submitted to the War Department
for delivery at T‘ucumcari, N. Mex,, 11 identical bids by 11 different
producers, variously located, on & quantity of 6,000 bags of cement.

On June 22, 1936, there were submitted to the Department of Agri-
culture for use of the Soil Conservation Service, for delivery at Polk-
ton, N. C., 12 identical bids by 12 different producers warlously located,
ona quantlty of 400 barrels of cement.

On June 22, 1936, there were submitted to the same department
for use of the same service at Greensboro, N. C., 12 identical bids by
12 different producers variously located, on the same quantity of
cement. .

On June 25, 1936, there were submitted to the Forestry Service of
the Department of Agriculture for use at Tallahassee, Fla., nine iden-
tical bids by nine different producers variously located, on a quantity
of 6,360 bags of cement.

On July 26, 1936, there were submitted to the War Department for
delivery at West Point, N. Y, 17 identical bids by 17 different pro-
ducers variously located, on a quantity of 7,000 barrels of cement. -

On September 8, 1936, there were submitted to the War Depar'tment
for use by the United States at Fort George G. Meade, Md., requiring
an indefinite quantity of cement, 15 identical bids by 14 different pro-
ducers variously located.

On October 23, 1936, there were submitted to the War Department,
for use of the United States at Fort Devers, Mass., requiring 225 bar-
rels of cement, seven identical bids by seven different producers vari-
ously located.

The foregoing instances of uniformity in delivered prices under the
said pricing system are typical of bids submitted to the Federal Gov-
ernment except for the fact that occasionally there are instances of
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Price variation in bids made to branches of the Federal Government.
In some of such instances, producing respondents have alleged that
such price differences were made in error and have requested and have
been granted permission to withdraw such bids. The foregoing ex-
amples, however, are alleged as actual instances and as typical of the
uniformity of bids presented to the Federal Government as respects,
a majority of the volume of cement purchases by the United States.

Likewise, private buyers as a rule encounter no variation in deliv-

. ered prices as regards the great preponderance of sales made to them.

The degree of identity of quotations and delivered prices made pur-
suant to proposals and awards for delivery of cement to states and
municipal and quasi-municipal corporations approximates the degree
of identity of delivered prices to the various branches of the Federal
Government. In the great majority of instances, state and local au-
thorities receive bids entirely identical.

A great number of examples of responses to proposals issued by
branches of state governments, counties and quasi-municipal corpora-
tions showing entire lack of competition in delivered prices on the
part of producing respondents could be given. The following tabu-
lation shows 14 cases of. identical bids actually received by a single
branch of but one State Government.
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State Highway Commission (Oklahoma)—Tabulation of bids on cement purchased from Jan. 1, 1936 to Sept. 1, 1936

Date Amount I Bidders Destination Price bid
1-6-36 | 450 bbls__ __.___ ... L-Ash Grove Lime & Cement Co___..__.__._._. Boise City.._._.___. 3.03 §1,363. 50
_Alonarch Cement Co.____ .| ___. 3.03 1,363 50
L.HWniversal Atlas Cement Co__ ..o |eeo e ____ 3.03 1,363 50
+Dewey Portland Cement Co_ .. __ ) ____ ... ____.. 3.03 1,363. 50
Oklahoma Portland Cement Co. ..o oo |oe e 3.03 1,363.50
3-8-36 | 2,250bbls_____ . . Dewey Portland Cement Co. .. . ...._.__. ~.-| Clayton__...___._._ 2.72  6,120. 00
Universal Atlas Cement Co. oo o | 2.72  6,120.00
Monarch Cement Co. . . e 2.72  6,120. 00
Ash Grove Lime & Cement Co__ _ ..o oo | 2.72 6,120. 00
Consolidated Cement Co._ - . oo | 2.72 6,120 00
Oklahoma Portland Cement Co_ . .. | ___._____ 2.72 6,120.00
3-12-36 | 132 bbls. (in paper) ... ____.__ Oklahoma Portland Cement Co_____.__._______ Waynoka__..___.___ 2. 55 336. 60
Universal Atlas Cement Co__ ..o |- 2. 55 336. 60
Monarch Cement Co.__ . | . 2. 55 336. 60
Lehigh Portland Cement Co._ .. - . . oo et e 2. 55 336. 60
Ash Grove Lime & Cement Co._ _ . oo |e oo 2. 55 336. 60
175 bbls. (in paper) ... _._.____ Ash Grove Lime & Cement Co____.___.__.____ Perry oo 2. 42 423. 50
R Oklahoma Portland Cement Co_ __ ____ . _ |- _.____ 2. 42 423. 50
Monarch Cement Co.__ . _ e 2. 42 423. 50
3-25-36 | 150 bbls_ . __ . oo Dewey Portland Cement Co_._______________ Alva. .o .. 2.77 415. 50
Ash Grove Lime & Cement Co___ .. |com . 2. 77 415. 50
B Universal Atlas Cement Co__ .| . ... 2.77 415. 50
Oklahoma Portland Cement Co. ____ | . 2.77 415. 50
Monarch Cement Co______ .. o). 2. 97 415. 50
Lehigh Portland Cement Co_ _ .. o | e 2.77 415. 50
4-9-36 | 450 bbls_ .. ___ ... Ash Grove Lime & Cement Co .- _..__________ Boise City ... _._._._._ 3.03 1,363 50
Monarch Cement Co__.__ o e 3.03 1,363. 50
Dewey Portland Cement Co_ . .. __ . ______{ . _.__..__ 3.03 1,363 50
Oklahoma Portland Cement Co_ - __ . oo . 3.03 1,363 50
Consolidated Cement Co-_ . _ - _ e | e 3.03 1,363 50
4-10-36 { 390 bbls___________.__ e Dewey Portland Cement Co__ ... ___..___ Cyril . ____ 2.87 1,119.30
Oklahoma Portland Cement Co._ _ _ _ o jre e 2.87 1,119.30
Monarch Cement Co.____ o o e 2.87 1,119.30
| Ash Grove Lime & Cement Co____.__________\ _________________.__ 2.87 1,119. 30
Consolidated Cement Co._ . ___ oo e eecae 2.87 1,119.30
Lehigh Portland Cement Co_ . __ . . oo oo 2.87 1,119. 30
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4-18-36

4-18-36

5-16-36

6-20-36

7-1-36

7-8-36

8-22-36

132 bbls

900 bbls

....... e e m e m e ————

200 bbls. (in paper)cac oo __

750 bbls

132 bbls
350 bbls

900 bbls

________________________

Dewey Portland Cement €O, - oo coccocceeee
Ash Grove Lime & Cement Co__ ... _______
Oklahoma Portland Cement Co_ oo oo
Monarch Cement Co______ o aae
Universal Atlas Cement Co_ v coeom om0
Consolidated Cement Co__ccoecoocm oo
Dewey Portland Cement Co_ - - oo
Ash Grove Lime & Cement Co._ . _____.-_ o
Oklahoma Portland Cement Co._ - -.__
Monarch Cement Co_____ oo
Universal Atlas Cement Co.__ .. ______....
Consolidated Cement Co. __ - oooooo o
Oklahoma Portland Cement Co- oo
Dewey Portland Cement Co_. - oo _.o___
Ash Grove Lime & Cement Cooo oo o___
Universal Atlas Cement Co- - _______
Monareh Cement Co_____ - __.. -———-
Ash Grove Lime & Cement Co.—.____.___._.__
Monarch Cement Co__ oo
Dewey Portland Cement Co-. oo _____
Oklahoma Portland Cement Co. .. .. ____
Universal Atlas Cement CO-.oncece oot
Ash Grove Lime & Cement Co_- oo .. ____
Oklahoma Portland Cement Co_ .- oo .
Ash Grove Lime & Cement Co_ - - oo _o___
Monarch Cement Co.___ .- _________
Oklahoma Portland Cement Co._ ... ____._
Dewey Portland Cement Co_ - oo oo ommoaoo
Universal Atlas Cement Co_ .o e oo
Lehigh Portland Cement Co.-ooo oo _______
Consolidated Cement Co._ oo
Oklahoma Portland Cement Co_ .. __...___
Lehigh Portland Cement Co_ oo _______
Ash Grove Lime & Cement Co.___________-.__
Universal Atlas Cement Co_ .o ____.
Consolidated Cement Co._ oo .
Dewey Portland Cement Co. - ...
Monarch Cement Co__._. . ____
Lone Star Cement Co__ .. ________________.__

377,52 .o

377.
377.
377.
377,
377.

.2, 439,

2, 439.
2, 439.
2, 439
2, 439,
2, 439,
484,
484,
484
484.
484
2, 272.
2 272,

2 272.
2, 272,

2 272,

377.

377.

987.
987.
987.
987.
987.
987.
987.

2, 439.
2, 439

2, 439.
2, 439.
2,439.
2, 439.

2, 439.
2, 439.

00

NoTe.—All cement in cloth except as otherwise specified.
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Methods for Making System Effective

Par. 7. In pursuance and in support of their combination averred
in paragraphs 4 and 5 hereof, respondents have used many and various.
means and have followed many practices including the following:

(@) Respondents have prepared and distributed among producers, .

and from time to time amended, information as to all-rail rates of
freight on cement. The said information, except interim amend-
ments, is furnished in the form of rate books, one for each State
throughout the country. Each State book shows the carload rate on
cement from every basing point, whether within or éutside the State,
which governs or which under any reasonably possible change of base
price or freight rate might govern any territory within the State, to
all cities, towns, and other points of reasonably possible destination
within the State, This is done under the pretext of furnishing pro-
ducers with information needed by them to the end that they may
know what rate of freight applies to any given transaction. This,
however, is not the true motive; the said freight rate information is:
furnished to the end that, irrespective of actual existing freight rates,
all producing respondents shall reach precisely identical results in cal-
culating that factor of the said formula which is measured by the rate”
of freight from the governing basing point to destination as described
in paragraph 5 (¢) hereof. The purpose is not accurate rate informa-
tion but precisely uniform freight rate applications by all producers.
Such purpose appears from these facts:

1, If a modification of a rate is made effective at any time for cement,
it is the understanding among respondents that none of them shall
use the new rate for quoting delivered prices until it shall have been
promulgated officially by respondents’ freight rate information service.
The freight rate books furnished by the Institute to producers rather
than any revised official freight rate of the railroad is the freight rate-
effective for quotation purposes until all interested respondent pro-
ducers have been officially notified of such change of rates. Thus, for
the purpose of arriving at producing respondents’ delivered prices the-
making of rates by the carriers and the supervision thereof by the:
Interstate Commerce Commission are nullities until the Institute shall
have notified all interested producers. (Before such notification
however, the rates as modified from time to time are in force for pur-
poses of computing the freight paid by producing respondents to the
railroads as actual carriage charges.)

2. These freight rate schedules are a matter of great complexity and.
intricacy. Since thousands of rates are given in each rate book, some-
errors arise. Producers frequently prepare and maintain their own:
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freight rate data; yet, if any producer deems any rate given by the
Institute to be erroneous, or even if the same be in truth erroneous, it
* is the understanding ‘of respondents that each will use, in computing
delivered price quotations, the rate given in the Institute’s rate book
rather than the true railroad or Interstate Commerce Commission
rate. The Institute’s freight rate books are instruments for the main-
tenance of uniform dellvered prices and not primarily of complete and
accurate information. In cases where freight rates are reduced and
in cases where the Institute’s figures are erroneously too high, the bet-
ter informed and more diligent producing respondents are restrained
from making reduced delivered prices, as the result of respondents’
understanding that for price quotation purposes the Institute’s freight
rate schedules, right or wrong, are to he used. This understanding
constitutes a safeguard against pleas, whether genuine or spurious,
on the part of any producers making any quotation below those sub-
mitted by their competitors, that they acted im harmony with formula
rather tjlan as intentional price cutters.

(6} Customers have frequently demanded the privilege of buying
at the\)omt of production and delivering to destmatlon by truck,
This has long been regarded by respondents as a menace to said
pricing system because it constituted an element of uncertainty
tending to create price competition and_to weaken the combination
described in paragraphs 4 and 5 hereof/ At one time said pricing
system broke down, largely as a result of such use of trucks. The
respondents, accordingly, have resorted to various means to prevent
the use by customers of trucks for delivery. Among these means,
has been a concerted effort in certain parts of the country to charge
customers requiring delivery to trucks 15 cents per barrel more than
producing respondents charge to customers who obtain delivery by
rail. At other times, respondents have attempted, with varying
success, cooperatively to forbid entirely the loading of cement on
trucks furnished by customers. The result of these concerted efforts,
so far as successful, has been to eliminate an important source of

" competition in delivered prices and to prevent savings in cost to
consumers buying direct and to those who buy from middlemen.

(¢) Among the possible means whereby the sajd pricing system

may be impaired or broken is the diversion of shipments of cement
in transit from the anticipated destination to a destination where the
price is higher. This amounts to a concession in delivered price in
favor of the transferee. Respondents have taken cooperative meas-
ures by the use of provisions in their contract forms in order to
eliminate such diversions in transit. This tends toward the main-
tenance of concerted delivered prices.
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(d) Under recent acts of Congress appropriating for emergency
-and other expenditures, the Federal Government has expended large
sums of money for cement in the West and in certain parts of the
South, where it is entitled to reduced railroad freight rates under
land-grant acts of Congress. These rates have never been published
for general distribution. In many instances, they are not precisely
known to commercial shippers including marketers of cement and
are often highly difficult of determination and frequently in dispute.
Respondents have thwarted the efforts of Government officials to
secure f. 0. b. mill prices on cement, both before and during the
period of national emergency. If the United States had been able
to obtain £. 0. b. mill prices for cement, it would have been practicable
for it to have elected to purchase from such mill as would have
afforded it the maximum benefit of land-grant rates. In lieu of quot-
ing upon proposals of the Federal Government upon-an f. o.-b. mill
basis as called for by government officials, respondents have insisted
upon maintaining their said pricing system and to that end have
employed in each case a “control clause” by the use of which only
delivered prices are quoted to the Federal Government. The control
clause is used by all producing respondents bidding on any given job
in land-grant territories. Under this control clause, the respondents
arbitrarily select the route and approximate the land-grant concession
to which the United States is entitled. This results in depriving the
United Statés not only of the full benefit of the land grant rates
reserved by acts of Congress but also of the benefit of price competi~
tion in its purchases of cement,

(¢) Before and during the period that the code of fair competltlon
for the cement 1ndustry approved November 27, 1933, pursuant to
the National Industrial Recovery Act, was in eﬂ'ect, respondents at-
tempted to obtain approval of a code provision which would require
a division of customers into two classes, those to whom cement pro-
ducers might sell direct and those to whom cement producers would
be prohibited from selling direct. These efforts were unsuccessful.
Nonetheless, respondents arbitrarily and cooperatively made such
" classification and division of customers.

(f) Respondents have entered into an understanding whereby they
have combined to limit their sales to middlemen to those who fall
within respondents’ agreed and arbitrary definition of a “cement
dealer.,” Moreover, respondents agree that sales shall be confined to
those who fall within such definition of cement dealer with the excep-
tion of certain specific classes of customers, arbitrarily selected, who,
though not recognized cement dealers, may, nevertheless, purchase
cement."
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(9) Terms of sale and discounts are uniform and the result of
mutual understanding and concert of action among respondents.

(%) A relatively small volume of cement is imported into the United
States chiefly from Belgium and Denmark. After paying the tariff
charges, it may still be sold in certain seaboard centers at prices lower
than the delivered prices at such centers derived under said pricing
system, This price competition from foreign sources tends to cause
producing respondents, selling at said centers, to make competitive
prices and thus to depart from and break down said pricing system.
In order to prevent such a break-down, producing respondents who
have customers at such centers (1) have threatened to boycott and have
boycotted dealer-customers who trade in imported cement; (2) have
In some cases resorted to espionage upon dealers; (3) have made
concerted and uniform deviations from the prices which would prevail
at such centers under said pricing system; and (4) have taken other
steps to minimize or prevent genuine price competjtion in cement
resulting from such importation.

(¢) Among the functions of respondent Institute, is that of inter-
preting the policies of cement companies and of formulating official
policies for the industry both through its principal office and its ofticers
and trustees and through its regional offices, freight bureaus and com-
mittees. These policies as formulated by the Institute promote the
combination in paragraphs 4 and 5 hereof described. Where individ-
ual action by producing respondents might result in breaking down
the said pricing system and result in price competition, it is a frequent
Practice on the part of members to refer questions of policy to the
Institute or to a divisional office of the Institute. Meetings of the
Institute and of sectional or local groups of producers are also means
for promoting the said described system of pricing.

(7) By united action, respondents have sought to camouflage their
combination and to allay public suspicion and criticism so that they
maly more effectively carry on said combination, by causing public
advertisements to be prepared, published, and circulated, in which
advertisements respondents falsely represented that the basing point

Imethod of pricing cement was practiced in order to discourage monopo-
listic practices and preserve free competition. Such representations
were privately characterized by a prominent producer and trustee of
respondent Institute as “sheer bunk and hypocrisy” in a letter written
by him during May 1934, to his associated leaders in the Institute.
Said producer and trustee also stated in said letter that “the truth is
of course—and there can be no serious, respectable discussion of our
case unless this is acknowledged—that ours is an industry above all
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-others that cannot stand free competition, that must systematically
restrain competition or be ruined.”

The foregoing means and practices set forth in subparawraphs (a)
to (§),inclusive, are not exclusively alleged. There are numerous other
unlawful means and practices which have been employed under the
combination averred in paragraphs 4 and 5.

Effects of the Combination

Par. 8. The effect of the adoption, continuance, and maintenance
-of the said pricing system, to the extent that it has been and is fol-
lowed, has been and is completely to destroy competition in price.
Thereunder each producing respondent quotes and charges a delivered
price to any given customer wherever said customer may be located,
identical with that quoted and charged to that customer by every
-other producer adhering to the system. This is done by each with
the knowledge gnd the mutual understanding that all other producers
following the system will quote and charge delivered prices identical
'with his own and with one another. Among other effects of the said
pricing system, to the extent that the same is used, are the following:

. (a) Each producing respondent whose mill is located at a basing
point receives its highest net price or true price, when it sells to
-customers located within the area governed by the basing point where
such producer is located. Each producing respondent whose mill is
not located at a basing point receives its highest net price or true
price from customers located at its own place of production; from
customers so located it receives, in addition to the base price at the
governing basing point, the rate 'of all-rail freight from such basing
point to customers’ location and is obliged to pay no cost of transpor-
tation except possibly from one part of the city to another. Both of
these classes of producers refrain from so reducing their delivered
prices, in the territory where they receive their highest net price,, as
to obtain or hold their most profitable business. KEach reciprocally
refrains from price competition and offers no such price concessions
as might make it impracticable for more distant producers to obtain
the business, because of the greater freight costs which would neces-
sarily be incurred in delivering from their mills. Thus, each respond-
ent producer may sell in the vicinity of mills of other producers
without encountering any delivered price competition from the latter
producers. In many instances respondent producers thus noncom-
petively transport their said products beyond the successive localities
or other producers’ mills into far distant points of consumption.

(5) In order thus to eliminate price conmpetition, producing re-
spondents’ base prices are placed high enough to permit them often
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to defray much higher amounts of actual freight than the amount of
freight from the governing basing point to destination, which latter
they include in the formula price under the said pricing system. This
would not occur under conditions of true price competition.

(¢) The costs of producing cement vary somewhat due to natural
conditions and differences in efficiency. By said pricing system var-
lations in such cost are nullified as an influence and check upon prices.
The incentive for any producing respondent to offer lower prices in
order to obtain a greater volume of business is largely removed as
shown by the fact that under said pricing system each producing
respondent shares the territory wherein he obtains his highest net
price with far distant producers. Under the said pricing system,
delivered prices are charged by respondent producers with little re-
gard to the varying local conditions of supply and demand. Said
prices are made through a concert of action, which is formulated and
expressed in terms of the said pricing system and applied throughout
most, if not ally of the country. Thus respondents maintain, against
thousands of private and public consumers in many parts of the
United States, an artificial price level little related to and not
governed by truly competitive conditions. The result is higher base
prices and higher delivered prices to the consuming public.

(d) Even in times of greatly depressed demand, respondents’ com-
bination has tended to eliminate the strong trend toward lower prices
which normally operates at such times. The maintenance of higher
prices delays the return to the market of prospective buyers, who, on
account of reduced purchasing power or fear, can, or believe that they
can, buy only at lower prices, and thereby delays recovery. Rather
than make reductions in price normal to a time of depression respond-
ents have elected to continue the said pricing system and to refrain
from making truly competitive prices,; even for the respective terri-
tories in which, as described in subparagraph (a) of this paragraph
8, they obtain their highest net price, and even though they were then
operating far below the respective capacities of their mills.. Thus,
in definite measure, respondents by their combination in paragraphs
4 and 5 hereof described, have neutralized the natural economic forces
which operate to restore prosperity and have so acted in combination
as to constitute an influence prolonging the depression.

(e) Under conditions of true price competition, consumers located
at points of production normally tend to buy from a local mill, If
its prices advance unduly, the competition of the nearest competitor-
producer, having similar costs of production and distribution, at
once becomes active and restores a more reasonable price. But under
respondents’ said pricing system the advantages which would nor-
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‘mally accrue to buyers located near cement mills are destroyed. The
‘buying public pays the same prices precisely as though there were
‘no natural advantages in producing and delivering cement. Each
producer charges the same delivered price as every other. The buyer
Tocated at the point of production, if he buys from the local producer,
pays such producer a greater net price than any buyer located else-
where, Under the system, no other producer will offer a lower price.
Buyers can perhaps purchase from a greater number of producers
than would normally quote or sell under true price competltlon but
the conditions under which they buy are monopolistic, not
-~competitive.

(#) Under the said pricing system, producing respondents who fol-
low the same and who are well located with regard to raw materials,
means of transportation and proximity to large consuming centers
-and who are well financed and ably conducted, do not avail themselves
-of their competitive advantages by offering competitive prices. They
“do not cause these advantages to be reflected in their price level. The
system precludes such producers from seeking volume of business
through price reduction as the result of low costs. It, therefore,
-eliminates part of the natural incentive toward efliciency and economy.
"The result is a loss to the buying public.

(¢9) Under the formula, stated in paragraph 5 (c¢) hereof, the
‘freight rate from the governing basing point, comprising the second
factor in the delivered prices, is the all-rail freight rate, and that
is true irrespective of whether customers could save money by buying
£. 0. b. producing point and using their own or hired trucks or barges
for delivery purposes. The buying public pays the same delivered
prices precisely for cement at respective destinations as though there
were no destinations which might be served from any mill by delivery
through means cheaper than all-rail transportation. The wrong ¢om-
mitted against the consuming public is aggravated by the fact that
producers are free under the system themselves to make actual deliv-
ery, wholly or in part, by highway or waterway at their option, thus
monopolizing the benefits of these cheaper means of delivery intended
to inure to the public from governmental expenditures for highways
and waterways; and in fact they frequently do avail themselves of
these cheaper means of delivery. If, however, genuine competitive
conditions prevailed, circumstances would in many instances force
competing producers to pass on to consumers the benefits of cheaper
means of delivery, Thus the system re:ults in greater costs to the
public.

(%) Respondents have made concerted eﬁ'orts to avoid competltlon\
between producers and wholesale dealers in cement in bidding upon
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cement for Federal Government jobs. They have brought it about that
certain agencies have been constrained to curtail the practice of buy-
1ng direct from producers and have resorted to more costly purchases
in quantity from dealers, ’

(¢) State and Federal Governments and municipal and qua51mu-
nicipal corporations have been unable to obtain competitive price
quotations and prices. They have been obliged, as the result of re-
spondents’ said pricing system, to raise larger sums by taxation, for
such public works requiring cement as have been undertaken, than
would otherwise be necessary; and the public have been'deprived of
all benefits which would accrue from competition in price in the cement
industry. State and Federal laws requiring competitive bids before
the award of public purchases have been thus evaded and.rendered
nugatory by respondents’ uniform delivered price system. The State
of South Dakota, finding it impossible to-obtain competitive cement
bids, deemed it necessary to erect a state cement mill and now operates
the same. Thus an important effect of said pricing system upon public-
buying agencies, and through them upon the publie, has been substan-
tially to increase the cost of public works, to increase taxation, and to
deplete individual incomes and thus the system has tended to lessen
purchasing power and impede prosperity.

(7) Respondents through their said combination have appropriated
to themselves a disproportionate share of the huge funds appropri-
ated by Congress in aid of reemployment and the restoration of pros-
perity, in that their concert of action has maintained higher prices for
cement than would otherwise have prevailed. Most departments and
agencies of the United States expending moneys for public works have
found it necessary to pay the identical delivered prices uniformly
charged by cement producers. One Federal agency, the Tennessee
Valley. Authority, was however given a reduced price by respondents
when it became known that it had under consideration the Federal
acquisition of a cement mill. One result of respondents’ combination
has been to lessen the public benefit from the emergency acts of
Congress.

The foregoing subparagraphs (2) to (j) inclusive, are not alleged
exclusively or as the only unlawful effects of respondents’ combina-
tion alleged in paragraphs 4 and 5. There are other effects thereof.

The Public Interest

_ Par. 9. The combination of respondents as herein above averred has
hindered, lessened, restricted, and restrained the trade of members
thereof and still hinders, lessens, restricts, and restrains the same. The
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direct and immediate result of the sald combination has been and is
restraint upon interstate commerce with respect to cement manu-
factured by any of the producing respondents to be transported be-
yond the State in which the cement was made. Such confederated
action exercises a power which individual action could not exercise
or possess, and the hecessary tendency and the direct and substantial
effect of the combination are injury to the public.

The effect of respondents’ combination upon the public interest has
been and now is: , n

1. To bring about the disappearance of prices arrived at through
the play of competitive forces; and the adoption by concert of or-
ganized producers of prices calculated to preserve the more poorly lo-
cated, equipped, and conducted units at the expense of the buying
public.

2. To lessen the demand for cement and the volume of public and
private construction in which cement is used.

3. Correspondingly to Jessen the opportunities for employment, both
in the cement industry and in the construction industry.

4. To raise the cost of public roads and projects and private struc-
tures in which cement is used and thereby either to make them less
available to the public or to raise the taxes and rents by which the
public pays for them.

'5. To encourage the development of excess capacity by the induce-
ments of high prices and of fictitious freight charges obtainable by
mills not located at basing points.

Par. 10. The Federal Trade Commission further alleges that the
public interest directly involved herein and set out more particularly
in the preceding paragraphs is a part of the larger public interest,
within the meaning of the Federal Trade Commission Act, in main-
taining the natural regulatory forces of free competition in industry
generally. The economic tendency of the respondents’ combination
upon the public interest, as thus broadly stated, is to lend encourage-
ment to similar impairment of competition in other industries, the
effect of which upon the buying power of consumers, the employment
of labor, the opportunities for independence in business, the necessity
that the Government undertake by regulation to protect the public
interest, and the fluctuations of national prosperity, must increase in
severity as the extent of competition is reduced. The leaving to private
industry of monopolistic special privileges and franchises is at the
expense of the purchasing power of the masses of the country, and
results inevitably in reducing the opportunity freely to enter 1ndustry
and commerce.
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Violation of the Federal Trade Commission Act

Pag. 11. The acts and practices in this count set forth are all to
the prejudice of the public; they have a substantial and dangerous
tendency to hinder, lessen, restrict, and restrain, and actually have
unduly, directly, and substantially, hindered, frustrated, lessened, re-
stricted, and restrained, competition in interstate commerce in ce-
ment; they have increased the price of cement to the buying public.
The said acts and practices constitute unfair methods of competition
within the intent and meaning of the aforesaid Federal Trade Com-
mission Act.

COUNT 11

THE CHARGE UNDER THE CLAYTON ACT

ParaGraPHS 1 10 5, INCLUSIVE. As paragraphs 1 to 5, inclusive, of
count IT of this complaint the Commission hereby incorporates para-
graphs 1 to 5, inclusive of count I to precisely the same extent as if
each and all of them were set forth in full and repeated verbatim in
this count.

The Practice of Discrimination Generally Considered

Par. 6. Delivered prices made under the formula set forth in para-
graph 5 (b) hereof are not the actual prices received by producing
respondents. This is for the reason that such delivered prices include
not only the price of the cement but the price of its transportation.,
In order to derive the true price received, the price actually paid to
the carrier for transportation of the cement to the buyer must be de-
ducted from the delivered price. Sales by producing respondents not
located at basing points, and also sales by producing respondents lo-
cated at basing points to customers outside the territory governed by
the basing point where the seller is located, are made at almost as
many true prices as there are customers’ locations. The respective
producing respondents thus discriminate in price in substantial
amounts among their customers, These discriminations are made
with the purpose to prevent, lessen, and destroy competition in price
in commerce on the part of each producing respondent, which grants
the discrimination, with all other such producing respondents. It
is only through the said described discrimination that respondents
are thus enabled to eliminate price competition.
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Par. 7. (a) For the purpose of illustrating the discrimination prac-
ticed by producing respondents, there are submitted as part of this
paragraph 7 tabulations showing base prices ard freight rates which,
if concurrently in existence, would cause the basing points mentioned
therein to be the governing basing points for specific destinations.
For present purposes, the said basing point prices and the said freight
rates are hypothetical but they are not wholly so, for they constitute
the respective base prices and rates of all-rail transportation which
were simultaneously in effect at a former period. These tabulations
are not included herein as allegations of current discrimination in
prices made under said pricing system to customers located at destina-
tions named. They are dlleged as typical of the discriminations in
price now existing under the said pricing system throughout the
United States.

(b) Referring to the “delivered prices” included in the tabulatmns,
it is usual in the trade to add ten cents each for the cloth bags, when
delivery is so made, and this sum is refunded t> the buyer if the bags
are returned in good condition; and also to add sums which will
later be deducted as discounts if the buyer qualifies to receive them.
Since these sums are generally included in ths prices quoted only to
be deducted subsequently, they are omitted from the tabulated figures.

(¢) For the purpose of the illustrations below set forth, these as-
sumptions are made: (1) that the said pricing system is in full effect;
(2) that each producer actually ships all-rail rather than to avail
itself of less costly truck or water means of delivery; and (3) that
the producer at the respective points of production designated in the
tabulation, has customers located at the points named in each respec-
tive illustration,

(d) The final item entitled in each case “divergence from maximum
price” shows the measure of the discrimination, .

(e) The illustrations above described are submitted in tabular form
in lieu of extended textual averment and are hereby made a part of
this complaint, to wit:
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Quotations by—
Albion, |Brookville, |Cannelton, |Greencastle,| Shoals, Boonville, |Noblesville,| Franklin,
Ind. Ind. Ind. Ind. Ind. Ind. Ingd. Ind.
Universal-Atlas Cement Co.
Basing point_ __ e Buffington,| Ironton, | Birming- | Limedale, | Mitchell, | Birming- leedale Limedale,
Ind. Ohio bam, Ala. § . Ind. Ind. ham, Ala. Ind.
Base price (per bbl.) __ __ ... $1.40 | $1.30 | $L00 | $1.40] $1.50 $1. 00 ‘Bl 40 $1. 40
Freight from basing point (per bbl.)_ ... __________ . 40 .48 .74 .25 .29 .70 .32 .32
» : _ -
Delivered price (less deductions noted in par. 7b)_____. 1. 80 1.78 1. 74 1. 65 1.79 1. 70 1.72 1.72
Less actual freight to destination. . ___ ... . . _.___._ . 40 .51 . 89 . 46 . 55 . b7 .44 .48
Actual price. . e aae———e 1. 40 1.27 1.15 1. 19 1. 24 1.13 1. 28 1.24
Divergence from maximum price. . . ______._______ .00 .13 .25 .21 .16 .27 .12 . 16
Alpha Portland Cement Co.
Delivered price (less deductions noted in par. 7b)__.__. 1. 80 178 o feeeao-s 1.79 |ooo___. 172 1.72
Less actual freight to destination.__ .. _________.__._ .49 N 3. 2 P S A8 el .49 . 51
Actual priee. ... oo L3L| 130 || 131 | . L23| 121
Divergence from maximum price_, ..., _____. .19 B0 [ I (S FR 09 [l .27 .29
' Lehigh Portland Cement Ca.
Delivered price (less deductions noted jn par. 7b)_,.___ 1, 80 1,78 1.74 1, 65 1.79 1.70 1,72 1,72
Less actual freight to destination. .. ______________ .49 420 . 36 .34 .29 . 34 .40 .34
Actual Price. - - o C181| 18| 1.38| 1.31] 150| 1.36]| 1,32 1. 38
Pivergence from maximum price. ... ._______. . 19 .14 .12 .19 , 00 .14 . 18 .12
Lone Star Cement Co.
Delivered price (less deductions noted in par. 7b)_..__ .. 1. 80 1.78 1. 74 1. 65 1.79 1.70 1.72 1.72
Less actual freight tp destination . ... __ .. _______ .46 .42 .46 .25 .40 .44 .32 .32
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.29

.58

.27

Quot:atiuns by— i |
Albion, [Brookville, Cannelton, Greencastle,| Shoals, Boonville, {Noblesville,| Franklin,
Ind. Ind. Ind. Ind. Ind. Ind. Ind. Ind.
- _ Lone Star Cement Co.—Continued
Basing point e Bufﬂngton, Ironton, Birming- | Limedale, | Mitchell, | Birming- | Limedale, | Limedale,
Ind. Ohio ham, Ala. Ind. Ind. ham, Ala. nd. nd.
Actual price. . ... $1. 34 $1. 36 $1. 28 $1. 40 $1. 39 $1. 26 $1. 40 $1. 40
Divergence from maximum price.___.____ _________. . 06 .04 .12 .00 .01 .14 . 00 . 00
Louisville Cement Co.
Delivered price (less deductions noted in par. 7b)______ 1. 80 1.78 1.74 1. 65 1.79 1.70 1.72 1.72
Less actual freight to desiinaiion_ ... ___.______ .51 .42 .40 .42 .36~ .42 .42 .34
Actual price. e 1.29 1. 36 1. 34 1.23 1. 43 1. 28 1. 30 1. 38
Divergence from maximum prlce ____________________ .53 . 46 .48 . 59 . 39 . 54 . 52 .44
Wabash Portland Cement Co.
Delivered price (less deductions noted in par. 7b)______ 1. 80 1. 78 1.74 1. 65 1.79 1.70 1.72 1.72
Less aciual freight to desdnadon_ . ... _____._ . 30 .38 . 57 .44 .51 . 57 .40 .42
Actual price_ .l .. 1. 50 1. 40 1.17 1.21 1. 28 1.13 1.32 1. 30
Divergeince from maximum price..______. P .32 .34 . 87 . 53 . 46 .61 .42 .44
Marquette Cement Mfg. Co.

Delivered price (less deduciions no.ed in par. 7b) ______ 1. 80 1.78 1. 74 1. 65 1.79 1. 70 1.72 1.72
Less ac.ual freight to destinadon_ . _________-_____ .49 . 57 .55 .49 .61 .49 .49 . 51
Actual price. . _ . o ooe__. 1..31 1.21 1. 19 1. 16 1. 18 1. 21 1. 23 1.21
Divergence from maximum price._ _ .. _____._______ .19 . 57 .34 . 85 .29
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Universal-Atlas Cement Co.

Basing point._ - e

Base price (per. b;ol.) _______________________________
Freight from basing pt. (per bbl.) .. __.____.._

Delivered price (less deductions noted in par. 7b)______
Less actual freight to destination. _._________________

Actual price_ . __ .
Divergence from maximum price

Penn-Dizie Cement Co., Hawkeye Portland Cement Co.-
Delivered price (less deductions noted in par. 7b) ___.__
Less actual freight to destination_. ... _____________
Actual price_ - __ . .
Divergence from maximum price______ . ___..____.

Dewey Portland Cement Co.

Delivered price (less deductions noted in par. 7b)._____
Less actual freight to destination-__ . _______________

Actual price_ _ ___ ..
Divergence from maximum price . .o __..___..

Clear Lake{ Indianola, C[:_,;Iggf Luther, Perry, [ Ridgewsy, [Donnelson, Monmouth‘,
Iowa Iowa Towa Towa Iows Iowa Iowa lowa
Mason
Mason Mason Mason Mason Mason Mason Prospect |City, lows
Ci 8 City, City, ity, City, Hill, Y, »
Tows Tova Towa Towa, | Yous Tows,  |Atphs, Mo.[Builngton,
........ $1. 30 $1. 30 $1. 30 $1. 30 $1. 30 $1.30 $1. 30
________ Y30 O IS AU MRS SRS .51
________ L76 |o oo e 1. 81 1. 81,
________ B 07 A (RURRVEDRPIU R PIPRPIN (SUPIURPIPIPU AP .53 .51
________ ) VS ;T [NORDENEI PSRN SPUP PPN 1. 28 1. 30
________ B ¥ T (RN (SPIVIPRP RPN PRI .02 . 00
1. 57 1.78 1. 74 1. 74 1. 74 1.70 1. 81 1.81
.44 . 36 .32 .32 .32 .53 .46 .81
1. 13 1. 42 1. 42 1. 42 1. 42 1. 17 1. 35 1. 30
.61 .32 .32 .32 .32 . 587 .39 .44
$1. 57 1. 78 174 1.74 1. 74 1. 70 1. 81 1. 81
.51 . 53 .51 .51 .51 . 51 .44 .34
1. 06 1. 25 1. 23 1. 23 1. 23 1. 19 1. 37 1. 47
. 68 .49 .01 .51 .51 .55 .37 .27
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For delivery at—

ti —_ i}

Quotations by Clear Lake,| Indianola, (]/%%1}: Luther, Perry, Ridgeway.| Donnelson,| Monmouth

Iowa Iowa Towa lowa Towa Iowa Iowa Iowa

Lone Star Portland Cement Co.

Basing point_ L iiaaian Mason Mason Mason Mason Mason Mason | Prospect | Mason
City, City, City, City, City, City, Hin, City, Iowa,
Towa Towa Iowa Iowa, Towa Iowa, |Alpha, Mo. Bu!}iné;tou,

na.
Delivered price (less deductions noted in par. 7b)..__.. $1, 57 $1.78 $1.74 $1.74.1 $1.74 $1.70 $1. 81 $1. 81
Less actual freight to destination. ... _____.|._____.. .55 . 55 .55 .55 .70 .53 .61
Actual price . o . oo e 1. 23 1.19 1.19 1.19 1. 00 1.28 1.20
Divergence from maximum price. . _ . __ . ____.|._.__.._ .22 . 26 .24 .26 .45 .17 .25

Lehigh Portland Cement Co.
Delivered price (less the deductions noted in par. 7b) ... 1. 57 1.78 1.74 1.74 1.74 1.70 1. 81 1. 81
Less actual freight to destination. ____.._____________ .27 .48 .44 .44 .44 . 40 .83 .51
Actual PriCe . o e 1. 30 1. 30 1. 30 1. 30 1. 30 1. 30 1. 28 1. 30
Divergence from maximum price. .~ ____________ .00 .00 . 00 .00 .00 .00 .02 . 00
Northwestern Stales Portland Cement Co.
Delivered price (less deductions noted in par. 7b)______ 1. 57 1.78 1. 74 1. 74 1. 74 1.70 1. 81 1. 81
Less actual freight to destination. . ___.. . ___________ .27 .46 .40 . 40 .38 . 40 .53 .51
Actual price. _ _ ..l 130 *1.32f '1.34| 11.34| 11.36 1. 30 11,28 1. 30
Divergence from maximum price. . ... . __.__ .00 . 38 . 36 . 36 .34 . 00 .02 .00
: Marquette Cement Mfg. Co. '

Delivered price (less deductions noted m par. 7Tby_____. 1. 57 1.78 1.74 1. 74 1. 74 1. 70 1. 81 1. 81
I Less actual freight to destination______. I .42 . 61 .59 . 59 . 59 . 55 .51 .44
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Actual price_ . ____. e e
Divergence from maximum price. . _._.______.__

Ash Grove Portland Cement Co.

Delivered price (less deductions noted in par. 7b)

Less actual freight to destination. . ______________._._

Actual price_ __ . _______ . ___ . .__

Divergence from maximum price_ ________________.__

1. 15 1. 17 .15 1. 15 1. 15 1. 15 1. 30 .

.25 .23 .25 .25 .25 .25 - 10 .03
________ 1.78 .74 1.74 L74 ...l 181 .81
________ .53 .48 .48 (46 | . .59 .61
________ 1.25 .267 1.26 128 .| 122 .20
________ .66 .65 % .65 D63 | . 69 N4

11n the case of producers having more than 1 mill from which shipment might be made, it is assumed that shipment would be made

from mill which would net producer the highest price,
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Effect of the Discrimination .

Par. 8. The discrimination in price set forth in paragraphs 6 and 7
of this Count II is the result of respondents’ combination and con-
spiracy alleged in paragraphs 4 and 5 hereof. The effect of said dis-
-criminations in price is to injure, destroy, and .prevent competition
in price on the part of each producing respondent with all others who
likewise grant discriminations under respondents’ said pricing system.
Insofar as said system is followed, every producer knows what every
other producer following the system will quote and charge as his
delivered price to any given destination and that all delivered prices
will be identical. Each said producer knows that, in reciprocity for
its omission to offer competitive prices to prospective customers located
in the consuming areas adjacent to its mill (where it has a natural
advantage and receives its highest actual price), each respective pro-
ducer will receive the same immunity from price competition when it
gells in the consuming areas adjacent to other mills, A difference in
delivered price of only 1 cent a barrel will deflect the business away
from one manufacturer to another. Thus each reciprocally waives
the advantages and neutralizes the disadvantages which it has in
certain consuming areas as aforesaid in order that there may not any-
where be genuine competition in price between producers which, except
for such reciprocal waiver and neutralization, would be in normal and
active competition in price.

Violation of Clayton Act as Amended .

Par.9. The acts of discrimination in interstate commerce performed
in the actual course of such commerce in this Count set forth may
have the effect substantially to lessen, and they actually do substan-
tially lessen, competition in cement of like grade and quality; and
constitute unlawful discrimination in price within the intent and
reaning of section 2 of the aforesaid Clayton Act as amended by the
aforesaid Robinson-Patman Act.

Report, FINDINGS AS TO THE Facts, ANp OrpER

Pursuant to the provisions of the Federal Trade Commission Act
and to the provisions of an act of Congress entitled “An act to sup-
plement existing laws against unlawful restraints and m:)nopolies,
and for other purposes,” approved October 15, 1914 (Clayton Act),
as amended by act approved June 19, 1936 (Robinson-Patman Act),
the Federal Trade Commission on July 2, 1937, issued and subsequently;
served its complaint in this proceeding upon the respondents named
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in the caption hereof, charging them with the use of unfair methods
ol competition in commerce in violation of the provisions of the
Federal Trade Commission Act and with discriminations in price in
the sale of Portland cement in violation of the provisions of subsection
() of section 2 of the said Clayton Act as amended.

After the issuance of the said complaint and the filing of respond-
ents’ answers thereto, testimony and other evidence in support of and
in opposition to the allegations of said complaint were introduced be-
fore an examiner of the Commission theretofore duly designated by it,
and the said testimony and other evidence were duly recorded and filed
In the office of the Commission. Thereafter, this proceeding regularly
came on for final hearing before the Commission on the complaint, the
answers thereto, testimony and other evidence, report of the trial ex-
aminer and the exceptions thereto, briefs in support of and in opposi-
tion to the complaint, and oral arguments by opposing counsel, in-
cluding a general appeal by counsel for respondents from every ad-
verse ruling of the trial examiner without further specification except
as to exhibits offered by respondents but not received in evidence; and
the Commission, having duly considered the matter and being now
fully advised in the premises, finds that this proceeding is in the in-
terest of the public and makes this its findings as to the facts and its
conclusion drawn therefrom.

FINDINGS AS TO THE FACTS
‘/ /
Paracrapu 1. (@) Respondent,\'he Cement Institute;hereinafter

frequently referred to as “Institut&”); 15 voliniary uhincorporated
trade association. It was organized in August 1929 for the promotion
of the mutual interests of its members and has functioned through its
officers, trustees, committees, divisions, bmeaus, and other agents. At
the time of the issuance of the complamt in this proceedln , practi-
cally all domestic producers of portland cement, including all but one
of the corporate respondents herein, were members of the Institute.
At various times the Institute has had general offices at 11 East Forty-
fourth Street, New York, N. Y., and at 111 West Washington Street
Chicago, IlI., and d1v1smnal oﬂices in those and other cities.

() Respondent Smith V. Storey (the individual referred to in
the complaint as S. W. Storey), was at the time of the issuance of the
complaint in this proceeding president of the Institute,

(¢) Respondent, George H. Reiter (the individual referred to in
the complaint as G. H. Reiter), was manager of the Chicago Division
of the Institute from February 1930 to December 1930 and from Au-
gust 1, 1933, to June 1935.  On the latter date he became general man-
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ager of the Institute, in December 1935 he was also made its secretary,
'and continyed in b «h positions until April 1937,

(d) The other «gicers of the Institute at the time of the issmance
of the complaint in this proceeding were Frank G. McKelvey, vice

president ; Blaine 8. Smith, vice président ; and Charles F. Conn, treas-.

urer; and the trustees of the Institute at that time were Harold M.
Scott, John J. Porter, Harry F. Jénnings, A. J. Rooney, B. H. Rader,
M. C. Monday, C. B. Condon, Chester A. Brooke, William R. Blair,
Charles Boettcher, Ernest E. Duque, Edwin P. Lucas, Charles L.
Hogan, John B. John; Frank G. McKelvey, V. N, Roadstrum, Blaine
S. Smith, Smith W. Storey, and Joseph S. Young.

(¢) Respondent, Aetna Portland Cement Co. (hereinafter fre-
quently referred to as “Aetna”), is a corporation, organized and exist-
ing under the laws of the State of Maine, with its principal place of
business in Bay City, Mich. It is a producer of cement and has its
manufacturing plant at Bay City, Mich. It has another plant at Fen-
ton, Mich., which has not been operated for some time. It became a
member of the Instityte in June 1933. —

(/) Respondent, Alpb_a_va_(_)};_tl_and__Qemgp_tL__Co/ (hereinafter fre-

/ quently referred to as “Alpha”), is a corporation, organized and exist-

ing under the laws of the State of New Jersey, with its principal place
of business in Easton, Pa. It is a producer of cement and has two
manufacturing plants at Martin’s Creek, Pa.; and one plant each at
Jamesville, N. Y.; Cementon (Catskill), N. Y.; Manheim, W, Va.;
La Salle, Iil.; Tronton, Ohio§ St. Louis, Mo«f Birmingham, Ala; and
Bellevue, Mich. The last-named plant has not been operated for some
time. It was one of the original members of the Institute and con-
tinued as a member until May 1981, when it resigned, and thereafter
rejoined the Institute in June 1933. (The articles of association of the
Institute require the payment of dues for a period of 12 months follow-
ing notice of resignation.)

(9) Respondent, Arkansas Portland Cement Co. (hereinafter fre-
quently referred to as “Arkansas”), is a corporation, organized and
existing under the laws of the State of Arkansas, with its principal
Place of business in Denver, Colo. It is a producer of cement and has
its manufacturing plant at Okay Junction, Ark. It joined the Insti-
tute in March 1930, resigned in May 1931, rejoined in Jine 1933,
resigned in February, 1936, and rejoined in February 1937.

(A) RespondentgAsh Grove Lime & Portland Cement Co?(herein-
after frequently referred to as “Ash Grove”), is a corporation, organ-
ized and existing under the l3ws of the State of Maine, with its
principal place of business in{Kansas Citv,j\[c? It is a producer of
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cement and has its manufacturing plant at Chanute Kansy It joined
the Institute in January 1930, resigned in 51uary 31, and re-
joined in June 1933. Ithasa subsnhary, Ash Grove Lime & Portland
Cement Co. of Nebraska, with its manufacturing plant at Louisville,

‘Nebr.,

() Respondent, Beaver Portland Cement Co. (hereinafter fre-
quently referred to as “Beaver”), is a corporation, organized and exist-
ing under the laws of the State of Oregon, with its principal place of
business in Portland, Oreg. It is a producer of cement and has its
manufacturing plant at Gold Hill, Oreg. It became a member of the
Institute in June 1933.

(7) Respondent, The Bessemer Limestone & Cement Co. (herein-
after frequently referred to as “Bessemer”), is a corporation, organ-
ized and existing under the laws of the State of Ohio, with its principal
Place of business in Youngstown, Ohio. It is a producer of cement
and since July 1, 1935, has operated one manufacturing plant at Besse-
mer (shipping point Walford), Pa. It joined the Institute in July
1935,

(%) Respondent, Calaveras Cement Co. (hereinafter frequently
referred to as “Calaveras”), is a corporation, organized and existing
under the laws of the State of Delaware, with its principal place of
business in San Francisco, Calif. It is a producer of cement and op-
erates a manufacturing plant at Kentucky House, Calif. It became

" amember of the Institute in September 1933.

() Respondent, California Portland Cement Co.. (hereinafter fre-
quently referred to as “California”), is a corporation, organized and
existing under the laws of the State of California, with its principal

" Place of business in Los Angeles, Calif. It is a producer of cement

and has its manufacturing plant at Colton, Calif. It became a member
of the Institute in June 1933.

(m) Respondent, Castalia Portland Cement Co. (herelnafter fre-
quently referred to as “Castalia”), is a corporation, organized-and
existing under the laws of the State of Pennsylvania, with its prin-

- cipal place of business in Pittsburgh, Pa. After closing its manufac-

turing plant at Castalia, Ohio, in 1932 it purchased its supplies of
cement from Medusa Portland Cement Co. until early in 1938, and
that company made shipments of cement pursuant to orders received
from Castalia. Respondent is at present in bankruptey and its affairs
are in the hands of a trustee. It became a member of the Institute
in March 1930.

(n) Respondent, Colorado Portland Cement Co. (hereinafter fre-
Quently referred to as “Colorado”), is a corporation, organized and
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existing under the laws of the State of Colorado, with its principal
place of business in Denver, Colo. It is owned by the Ideal Cement
Co. and markets cement produced by mills of the latter company lo-
cated at Portland and Boettcher, Colo. It became a member of the
Institute in June 1933, resigned in February 1936, and withdrew its
resignation in February 1937,

(o) Respondent, Consolidated Cement Corporation (hereinafter

frequently referred to as “Consolidated”), is a corporation, organized
and existing under the-laws of the State of Delaware, with its prin-
cipal place of business in Chicago, I1l. It is a producer of cement and
has manufacturing plants located at Fredonia, Kans., and Cement
City, Mich. Its plant at Mildred, Kans., has been dismantled. It
became a member of the Institute in January 1930, resigned in De-
cember 1930, and rejoined in June 1933.
- (p) Respondent, Coplay Cement Manufacturing Co. (hereinafter
frequently referred to as “Coplay”), is a corporation, organized and-
existing under the laws of the State of Pennsylvania, with its prin-
cipal place of business in Coplay, Pa. It is a producer of cement and
its manufacturing plant consists of two units: one at Coplay, Pa., and
the other at Saylor, Pa, It became a member of the Institute in
June 1933.

(¢) Respondent, Cumberland Portland Cement Co., (hereinafter
frequently referred to as “Cumberland®), is a corporatlon, organized
and existing under the laws of the State of Dehware, with its princi-
pal place of business at Cowan, Tenn. It is a producer of cement
and its manufactiring plant is located at Cowan. It became a mem-
ber of the Institute in December 1929,

(7) Respondent, iDewey Portland CemenLCg/(heremafter fre-
quently referred to as “Dewey”), is a corporation, organized and ex-
isting under the laws of the State of West Vn‘mma, with its principal
place of business iff Kansas City, Mo It is.a producer_of cement
and its manufacturing plants are located a(%ewey,__(_)k‘l %, and Lin-
wood (near Davenport), Jowa. It became a member of the Institute
in January 1930, resigned in December 1930, and rejoined in June 1933.

(8) Respondent, Diamond Portland Cement Co. (hereinafter fre-
quently referred to as “Diamond”), is a corporation, organized and
existing under the laws of the State of Ohio, with its principal place
of business in Middlebranch, Ohio. It is a producer of cement and
its manufacturing plant is located at Middlebranch, Ohio. It be-
came a member of the Institute in February 1920, resigned at the end
of that year, and rejoined in June 1933.

(¢) Respondent, Edison Cement Corporation (helemafter fre-
quently referred to as “Edison”), is a corporation, organized and ex-
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isting under the laws of the State of New Jersey, with its principal
place of business in West Orange, N, J. It is a producer of cement
and its manufacturing plant is located at New Village, N, J. It be-
came a member of the Institute in June 1933. Its predecessor cor-
poration, the Edison Portland Cement Co., was a member of the Insti-
tute from August 1929 until its assets were taken over by Edison in
1931,

(#) Respondent, The Federal Portland Cement Co., Inc. (herein-
after frequently referred to as “Federal”), is a corporation, organized
and existing under the laws of the State of New York, with its princi-
pal place of business in Buffalo, N. Y. It is a producer of cement
and its manufacturing plant is located at Buffalo, N. Y. Prior to
about the middle of 1933 the output of Federal was sold for it by the
Bessemer Cement. Corporation, but since that time Federal has mar-
keted its own output. It became a member of the Institute in Janu-
ary 1934.

(v) Respondent, Florida Portland Cement Co. (hereinafter fre-
quently referred to as “Florida”), is a eorporation, organized and ex-
isting under the laws of the State of Delaware, with its principal
Place of business in Chicago, Ill. It is a producer of cement and its
manufacturing plant is located at Tampa, Fla. It became a mem-
ber of the Institute in December 1929, resigred in December 1930,
and rejoined in June 1933. \

(w) Respondent, Georgia Cement & Products Co. (hereinafter fre-
quently referred to as “Georgia”), is a corporation, organized and ex-
isting under the laws of the State of Georgia, with its principal place
of business in Atlanta, Ga. It is a producer of cement and its manu-
facturing plant is located at Portland, Ga. It became a member of
the Institute in December 1929,

() Respondent, Giant Portland Cement Co. (hereinafter frequent-
ly referred to as “Giant”), is a corporation, organized and existing
under the laws of the State of Delaware, with its principal place of
business in Philadelphia, Pa. It is a producer of cement and has two
manufacturing plants: one located at Egypt, Pa., and the other at
Lesley, Pa, It became a member of the Institute in August 1929.

(¥) Respondent, The Glens Falls Portland Cement Co. (herein-
after frequently referred to as “Glens Falls”), is a corporation, or-
ganized and existing under the laws of the State of New York, with
its principal place of business in Glens Falls, N. Y. It is a producer
of cement and its manufacturing plant is located at Glens Falls,
N.Y. Tt became a member of the Institute in August 1929,

(2) Respondent, Great Lakes Portland Cement Corporation (here
inafter frequently referred to as “Great Lakes”), is a corporation
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organized and existing under the laws of the State of Indiana, with
its principal place of business at Buftalo, N. Y. It is a producer.of
cement, and the entire output of its manufacturing plant in Buffalo,
N. Y., and its clinker grinding plant at Cleveland, Ohio, is marketed
by respondent Lehigh Portland Cement Company, which company
owns a controlling interest in Great Lakes. It became a member of
the Institute in June 1933.

(2¢) Respondent, Green Bag Cement Co. of Pennsylvania (herein-
after frequently referred to as “Green Bag of Pennsylvania”), is a
corporation, organized and existing under the laws of the State of
Pennsylvania, with its principal place of business in Pittsburgh, Pa.
It is engaged in marketing the cement produced by its parent corpora-
tion, Pittsburgh Coke & Iron Company, in a manufacturing plant
located at Neville Island, near Pittsburgh, Pa. It became a member
of the Institute in July 1933.

(20) Respondent, Green Bag Cement Co. of West Virginia (here-
inafter frequently referred to as “Green Bag of West Virginia”), is a
corporation, organized and ¢xisting under the laws of the State of
West Virginia, with its principal place of business in Kenova, W. Va.
It is a producer of cement and its manufacturing plant is located in
Kenova, W. Va. It became a member of the Institute in June 1933.

(2¢) Respondent, Hawkeye Portland Cement Co, (hereinafter fre-
quently referred to as “Hawkeye”), is a corporation, organized and
existing under the laws of the State of West Virginia, with its princi-
pal place of business in Des Moines, Iowa. It is a producer of cement
and its manufacturing plant is located at Des Moines, Jowa. It be-
came a member of the Institute in January 1930, resigned in February
1931, and rejoined in June 1933,

"(2d) Respondent, Hercules Cement Gorporation (hereinafter fre- -
quently referred to as “Hercules”), is a corporation, organized and
existing under the laws of the State of Pennsylvania, with its princi-
pal place of business in Philadelphia, Pa. It is a producer of cement.
and its manufacturing plant is located at Stockertown, Pa. It became
a memnber of the Institute in August 1929, subsequently resigned, and
rejoined in June 1933.

(2¢) Respondent, Hermitage Portland Cement Co. (hereinafter
frequently referred to as “Hermitage”), is a corporation, organized
and existing under the laws of the State of Delaware, with its prin-
cipal office in Nashville, Tenn. It is a producer of cement and its
manufacturing plant is located at Nashville, Tenn. It became a mem-
ber of the Institute in December 1929. '
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(2/) Respondent, Huron Portland Cement Co. (hereinafter fre-
quently referred to as “Huron”), is a corporation, organized and ex-
isting under the laws of the State of Michigan, with its principal
place of business in Detroit, Mich. It is a producer of cement and its
principal plant is located at Alpena, Mich., from which plant aux-

* iliary plants at Muskegon, Saginaw, and Detroit, Mich.; Duluth,

Minn. ; Milwaukee and Green'Bay, Wis.; Toledo and Cleveland, Ohio;
and Buffalo and Oswego, N. Y., are supplied. It also markets the
cement manufactured by the Michigan Alkali Co. at Wyandotte, Mich.
It became a member of the Institute in June 1933,

(29) Respondent, Idaho Portland Cement Co. (hereinafter fre-
quently referred to as “Idaho”), is a corporation, organized and ex-
isting under the laws of the State of Idaho, with its principal place
of business in Inkom, Idaho. Itisa producer of cement and its manu-
facturing plant is located at Inkom, Idaho. It became a member of
the Institute in January 1934.

(2h) Respondent) Lone Star Cement Corporatio?hereinafter fre-
quently referred to as “Lone Star”), is a corporatidn, organized and
existing under the-laws of the State of Maine, with its principal place
of business in New York, N. Y. It is the respondent named in the
complaint as International Cement Corporation, its name having been
changed to Lone Star Cement Corporation in 1936 when its subsidiary
companies in the United States were merged into a single corporation.
It is a producer of cement and has 10 domestic manufacturing plants
which are located as follows: Hudson; N. Y.; Nazareth Pa; Norfolk
Va.; North Birmingham and Spocari, Ala.; New Orleans, La Man-
(hester (nea Hduston), and HaQ*?fnear Dallas), Tex.; leedale,

Ind.; and<Bonver Springs, Kans. Xone Star Cement Co. of New
York, Inc., Lone Star Cement Co. of Pennsylvania, Lone Star Cement
Co. of Vlrglma, Lone Star Cement Co. of Alabama, and Lone Star
Cement Co. of Louisiana became members of the Institute in Decem-
ber 1929, and Lone Star Cement Co. of Indiana and Lone Star Cement
Co. of Kansas became members of the Institute in January 1930. The
parent corporatlon, Intern'ulonfll Cement Corporatlon, resigned these
memberships in the Institute in October 1930, and in June 1933 all
of the Lone Star companies above named rejoined the Institute and
the Lone Star Co. of Texas also joined.

(2¢) Respondent, Keystone Portland Cement Co. (hereinafter fre-
quently referred to as “Keystone”), is a corporation, organized and
existing under the laws of the State of Pennsylvania, with its prin-
cipal place of business in Philadelphia, Pa. It is a producer of ce-
ment and its manufacturing plant is located at Bath, Pa. It became
a member of the Institute in June 1933.
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(2j) Respondent, Kosmos Portland Cement Co. (hereinafter fre-
quently referred to as “KKosmos”), is a corporation, organized and ex-
. isting under the laws of the State of Ixentucky, with its principal
place of business in Kosmosdale, Ky. It is a producer of cement and
its manufacturing plant is located at Kosmosdale, Ky. It became a
member of the Instltute in June 1933.

(2%) Respondent, Lawrence Portland Cement Co. (heremafter fre-
quently referred to as “Lawrence”), is a corporation, organized and
existing under the laws of the State of Pennsylvania, with its prin-
cipal place of business in Northampton, Pa. It is a producer of ce-
ment and its manufacturing plants are located at Siegfried, Pa., and
Thomaston, Maine. It became a member of the Institute in June 1933.

(2?) Respondeﬁt‘,{l_l_g}ligh Portland__Cement__Qof/ (hereinafter fre-
quently referred to as “Lehigh”), is a corporation, organized and ex-
isting under the laws of the State of Pennsylvania, with its principal

place of business in Allentown, Pa. It is a producer of cement and

its active manufacturing plants are located at Sandt’s Eddy, Ormrod,
New Castle, and Fogelsville, Pa.; Buffalo, N, Y.; Union Bridge, Md.;
Mitchell, Ind.; Oglesby, Ill.; Eordwick, Va.; Boyles (near Birming-
ham), Ala.; Mason City, Iowa j\lola Kar’17 and Metaline Falls, Wash.
It became a member of the Institute in August 1929, resigned in March
1931, and rejoined in June 1933.

(2m) Respondent, Marquette Cement Manufacturing C? (herein-
after frequently referted to as “Marquette”), is a corporation, organ-
ized and existing under the laws of the State of Illinois, with its prin-
cipal place of business in Chicago, Ill. It is a producer of cement
and its manufacturing plants are located at Oglesby_(frequently re-
ferred to as La Salle), Ill and{LQ_age_,GlLa.rdea.u,l It became a
member of the Institute in J une 1933,

(2n) Respondent, Medusa Portland Cement Co. (heremafter fre-
quently referred to as ““Medusa”), is a corporation, organized and ex-
isting under the laws of the State of Ohio, with its principal place of
business in Cleveland, Ohio. It is a producer of cement and its man-
-ufacturing plants are located at York and Wampum, Pa.; Bay Bridge
and Silica, Ohio; and Dixon, Ill. Through a wholly owned sub-
sidiary, the Manitowoc Portland Cement Co., it operates another
‘manufacturing plant at Manitowoe, Wis. It has auxiliary plants at
Milwaukee, Wis.; Chicago, Ill.; and Holland, Mich. Its plant at
Newaygo, Mich., has not been operated since 1931. It became a
member of the Institnte in August 1929. '

(20) Respondent; Missouri Portland Cement Co. fhereinafter fre-

\-—""’
«quently referred to as “Missouri”), is a corporatidn, organized and
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. [existing under the laws of the State of Missouri, with its principal
place of business in St. Louis, Mo, It is a producer of cement and its
manufacturing plants are located at Prospect Hill andg Suga};_gggglg,
Mo=5Tt became a mempber of the Institute in January 1930.

(2{0) Respondent)The Monarch Cement Co,Ahereinafter frequently
referred to as “Monarch”), is a corporation, organized and existing
under the laws of the State of Kansas, with its principal place of
business inf Iu1111)0@_&_191{_15‘7 It is a producer of cement and its man-
ufacturing plant is located at Humboldt, Kans. It became a member
of the Institute in January 1930, resigned in February 1931, and re-
joined in June 1933,

(2¢) Respondent, Monolith Portland Cement Co. (hereinafter fre-
quently referred to as “Monolith Portland”), is a corporation, or-
ganized and existing under the laws of the State of Nevada, with its
principal place of business in Los Angeles, Calif. It is a producer
of cement and its manufacturing plant is located at Monolith, Calif.
It became a member of the Institute in June 1933.

(2r) Respondent, Monolith Portland Midwest Co. (hereinafter fre-
quently referred to as “Monolith Midwest”), is a corporation organ-
ized and existing under the laws of the State of Nevada, with its
principal place of business in Los Angeles, Calif. "It is a producer of
cement and its manufacturing plant is located at Laramie, Wyo. It
became a member of the Institute in June 1938.

(2s) Respondent, National Cement Co. (hereinafter frequently re-
ferred to as “National”), is a corporation, organized and existing
under the laws of the State of Alabama, with its principal place of
business in Birmingham, Ala. It is a producer of cement and its
manufacturing plant is located at Ragland, Ala. It became a member
of the Institute in December 1929.

(2¢) Respondent, Nazareth Cement Co. (hereinafter frequently re-
ferred to as “Nazareth”), is a corporation, organized and existing under
* the laws of the State of Pennsylvania, with its principal place of busi-
ness in Nazareth, Pa. It is a producer of cement and its manufactur-
ing plant is located at Nazareth, Pa. It became a member of the
Institute in August 1929.

(2w) Respondent, Nebraska Cement Co. (hereinafter frequently
referred to as “Nebraska”), is a corporation, organized and existing
under the laws of the State of Delaware. It was incorporated in
December 1936 and succeeded to the business of a Nebraska corpora-
tion of the same name. Like its predecessor, the present company is
controlled by the Ideal Cement Co. and, likewise, it operates a
cement manufacturing plant at Superior, Nebr., owned by the Ideal
Cement Co. Nebraska Cement Co. (the Nebraska corporation), became
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s member of the Institute in May 1930, resigned in September 1930,
and rejoined in June 1933. The Nebraska Cement Co. (the Delaware
corporation), succeeded to the Institute membership of its predecessor
company.

(2v) Respondent, North American Cement Corporation (herein-
after frequently referred to as “North American”), is a corporation,
organized and existing under the laws of the State of Delaware, with
its principal place of business in Albany, N. Y. It is a producer
of cement and its manufacturing plants are located at Howe’s Cave
and Catskill, N. Y., and Security, Md. Tt became a member of the
Institute in June 1933

(2«) Respondent, Northwestern Portland Cement Co. (hereinafter
frequently referred to as “Northwestern Portland”), is a corporation,
organized and existing under the laws of the State of Washington,
with its principal place of business in Seattle, Wash. It is a pro-
ducer of cement and its manufacturing plant is located at Grotto,
Wash. It became a member of the Institute in July 1933.

(22) Respondent, Northwestern States Portland Cement Co. (here-
inafter frequently referred to as “Northwestern States”), is a cor-
poration, organized and existing under the laws of the State of Towa,
with its principal place of busmess in Mason City, Towa. It is a pro-
ducer of cement and its manufacturing plants ave located at Mason
City and Gilmore City, Towa. It has continued the membership in
the Institute of its predecessor corporation of the same name, which
became a member in January 1930.

(2y) Respondent, Oklahoma Portland Cement Co. (hereinafter
frequently referred to as “Oklahoma”), is a corporation, organized
and existing under the laws of the State of Oklalioma, with its prin-
cipal place of business in Denver, Colo. It markets the cement pro- -
duced by Ideal Cement Company at two manufacturing plants at
Ada, Okla. It became a member of the Institute in January 1930,
resigned in February 1931, and rejoined in June 1933.

(22) Respondent, Oregon Portland Cement Co. (hereinafter fre-
quently referred to as “Oregon”), is a corporation, organized and
existing under the laws of the State of Nevada, with' its principal
place of business in Portland, Oreg. It is a producer of cement and
its manufacturing plants are located at Lime and Oswego, Oreg. It
became a member of the Institute in June 1933,

(3a) Respondent, Pacific Portland Cement Co. (hereinafter fre-
guently referred to as “Pacific”), is a corporation, organized and ex-
isting under the laws of the State of California, with its principal
place of business in San Franc1sco, Calif. It is a producer of cement
and its manufacturing plant is located at Redwood Harbor, Calif.
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Its plant at San Juan Bautista, Calif., has not been operated for a
number of years. It became a member of the Institute in June 1933.
(30) Respondent, Peerless Cement Corporation (hereinafter fre-
quently referred to as “Peerless”), is a corporation, organized and
existing under the laws of the State of Michigan, with its principal
place of business in Detroit, Mich. It succeeded in January 1936 to
. the business of another corporation of the same name which went into
receivership and was dissolved. It is a producer of cement and its
manufacturing plants are located at Detroit and Port Huron, Mich.
It became a member of the Institute in January 1936 and its prede-
cessor company had previously been a member of the Institute.

(3¢) Respondent, Pennsylvania-Dixzie Cement Corporation (herein-
after frequently referred to as “Penn-Dixie”), is a corporation, organ-
ized and existing under the laws of the State of Delaware, with its
Principal place of business in New York, N. Y. It is a producer of
cement and its manufacturing plants are located at Kingsport and
Richard City, Tenn.; Clinchfield, Ga.; Nazareth, Penn Allen, and
Bath, Pa.; Portland Point, N. Y.; and West Des Moines, Towa. It
became a member of the Institute in August 1929.

(3d) Respondent, Petoskey Portland Cement Co. (hereinafter fre-
quently referred to as “Petoskey”), is a corporation, organized and
existing under the laws of the State of Delaware, with its principal
Place of business in Petoskey, Mich. It is a producer of cement and
its manufacturing plant is located at Petoskey, Mich. It became a
member of the Institute in January 1930.

(3¢) Respondent, Pittsburgh Plate Glass Co. (hereinafter fre-
quently referred to as “Pittsburgh Plate Glass”), is a corporation,
organized and existing under the laws of the State of Pennsylvania,
with its principal place of business at Pittshurgh, Pa. It is a producer
of cement and its manufacturing plant is located at Fultonham, Ohio.
It became a member of the Institute in June 1933,

(3f) Respondent, Portland Cement Co. of Utah (hereinafter fre-
quently referred to as “Portland of Utah”), is a corporation, organized
and existing under the laws of the State of Wyoming, with its principal
‘Place of business in Salt Lake City, Utah. It is a producer of cement
and its manufacturing plant is located in Salt Lake City, Utah. It
became a member of the Institute in December 1936.

(8g9) Respondent, Riverside Cement Co. (hereinafter frequently
referred to as “Riverside”), is a corporation, organized and existing
under the laws of the State of Delaware, with its principal place of
business in Los Angeles, Calif. It is a producer of cement and it
Manufacturing plants are located at Crestmore and Oro Grande, Calif.
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The latter plant has not been operated since 1928. It became a mem-
ber of the Institute in June 1933."

(3%) Respondent, Santa Cruz Portland Cement Co. (hereinafter
frequently referred to ds-“Santa Cruz”), is a corporation, organized
and existing under the laws of the State of California, with its princi-
pal place of business in San Francisco, Calif. It is a producer of
cement and its manufacturing plant is located at Davenport, Calif. It
has auxiliary plants at Alameda, Stockton, and Long Beach, Calif,,
and Portland, Oreg. It became a member of the Institute in June 1933.

(32) Respondent, Signal Mountain Portland Cement Co. (herein-
after frequently referred to as “Signal Mountain”), is a corporation,
organized and existing under the laws of the State of Delaware, with
its principal place of business in Chicago, Ill. It is a producer of
cement and its manufacturing plant is located at Chattanooga, Tenn,
It became a member of the Institute in December 1929, resigned in
December 1930, and rejoined in June 1933.

(37) Respondent, Southern States Portland Cement Co. (herein-
after frequently referred to as “Southern States”), is a corporation,
organized and existing under the laws of the State of Georgia, with
its principal place of business in Rockmart, Ga. It is a producer of
cement and its manufacturing plant is located at Rockmart, Ga. It
became a member of the Institute in December 1929. T

(8%) Respondent, Southwestern Portland Cement Co. (hereinafter
frequently referred to as “Southwestern”), is a corporation, organized
and existing under the.laws of the State of West Virginia, with its
principal place of business in El Paso, Tex. It isa producer of cement
and its manufacturing plants are located at El Paso, Tex. ; Victorville,
. Calif.; and Osborn, Ohio. It became a member of the Institute in
January 1930, but paid dues only for its Osborn, Ohio, plant until
June 1933, when it began payment of dues for all of its plants.

(87) Respondent, Spokane Portland Cement Co. (hereinafter fre-
quently referred to as “Spokane”), is a corporation, organized and
existing under the laws of the State of Washington, with its principal
place of business in Spokane, Wash. It is a producer of cement and
its manufacturing plant is located at Irvin, Wash. This business was
originally organized in 1910 as the International Portland Cement
Co., Ltd., which, on or about May 2, 1932, by amendment to its articles
of incorporation, changed its name to the Spokane Portland Cement
Co. With the consent of this company, a new corporation of the iden-
tical name was organized about February 5, 1937, and about February
13, 1937, the original Spokane Portland Cement Co., by amendment
to its articles of incorporation, changed its name to International -
Portland Cement Co., Ltd. About May 5, 1937, the present Spokane -
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Portland Cement Co. acquired the property and business of the Inter-
national Portland Cement Co., Ltd., and thereafter the latter com-
bpany was dissolved. The present Spokane Portland Cement Co. re-
tained and employed the same management and personnel previously
employed by its predecessor corporation. The original Spokane Port-
land Cement Co. became a member of the Institute in June 1933 and
baid dues up to the end of 1936. The present Spokane Portland
Cement Co. paid dues to the Institute assessed against the original

company for January 1937; thereafter paid dues assessed against the .

International Portland Cement Co., Litd., for the months of February,
March, and April, 1937; thereafter, without formal application for
membership, continued to pay dues through September 1937; and on
or about March 1, 1938, formally resigned from the Institute.

(3m) Respondent, Standard Portland Cement Co. (hereinafter
frequently referred to as “Standard”), is a corporation, organized
and existing under the laws of the State of Ohio, with its principal
Place of business at Painesville, Ohio. It is a producer of cement and
its manufacturing plant is located at Painesyille, Ohio. It became
& member of the Institute in June 1933.

(8n) Respondent, Superior Cement Corporation (hereinafter fre-
quently referred to as “Supe