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902
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934
840
934
870
934
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TABLE OF CASES IN WHICH PETITIONS FOR REVIEW
OF ORDERS OF THE COMMISSION HAVE BEEN FILED
IN THE UNITED STATES CIRCUIT COURTS OF APPEALS
FROM JULY 1, 1942, TO DECEMBER 31, 1942, INCLUSIVE

. Name
GREEN SUPPLY CO. DT AL
Petition for review erroneously filed in United States District
Court for the District of Minnesota, Fourth Division, on July

3, 1912, Petition dlsmissed November 6, 1942,
BOCKBENSTETTE'S BLUE RIBBON FARMS

Petition for review filed in, Circuit Court of Appeals for the .

Tenth Circuit on July 10, 1942, Commission's order affirmed
March 4, 1943. 134 I, (2d) 369.
A. E. STALEY MANUFACTURING CO, ET AL
Petition for review filed in Circuit Gourt of Appeals f.or the
Seventh Circuit on August 6, 1942,
ULTRA-VIOLET PRODUCTS, INC
Petition for review filed in Cireuit Court of Appeals for the
Ninth Circuit on August 11, 1942,
SEGAL LOCK & HARDWARE CO., INC., ET AL
Petition for review filed in Circuit Court of Appeals for the
Second Circuit on August 13, 1942,
NATIONAL PRESS PHOTO BUREAU, INC,ET AL _____________
Petition for review filed in Circuit Court of Appeals for the
Second Circuit on August 15, 1942,

SUPREME SALES CO., ETC
" Petition for review filed in Circuit Court of Appeals for the
Second Circuit on August 21, 1942,

QRAND RAPIDS FURNITURE CO., INC

Petition for review filed in Circuit Court of Appeals for the
Third Circuit on March 10, 1943. 134 F. (2d) 332.
LUSTBERG, NAST & CO., INC
Detition for review filed in Circuit Court of Appeals for the
Second Circuit on September 8, 1942,
AGRICULTURAL INSECTICIDE & FUNGICIDE ASS'N ET AL_.
Petitions for review filed in Circuit Court of Appeals for the
Second Circuit by Phelps Dodge Refining Corp. and Tennessee
Corp. on September 18, 1942; by John Powell & Co., Inc., The
Southern Acid & Sulpbur Co., Inc, and R. Earl Demmon on
September.21, 1942; and by American Cyanamid & Chemical
Corp. on September 21,1942, .
CORN PRODUCTS REFINING CO. ET AL
Petition for review filed in Circuit Court of Appeals for the
Seventh Circuit on September 24, 1942,
POPULAR PRODUCTS CORP. ET AL
Petition for review filed in Cireunit Court of Appeals for the
Second Circuit by Mitchell Cinader on October 1, 1942,
EMPIRE MERCHANDISE CORP. ET AL
Petition for review filed in Circuit Court of Appeals for the
Second Circuit on October 1, 1942,
ZENITIT RADIO CORP
Petition for review filed in Circult Court of Appeals for the
Seventh Circuit on December.10, 1942,
509749m—43—vol. 35——2 VX

Vol.

34

34

34

34

34

34

34

34

35

35

Page
1139

1193

1362
1325
1375
1388

1400

132

201

850
213
261

579






TABLE OF COURT CASES IN VOLUMES 1-35, INCLUSIVE!

Abbreviations: 8. C.=T. 8. Supreme Court; C, C. A, =Clircuit Court of Appeals; S, C. of
D. ¢.=Supreme Court of the District of Columbia (changed on June 25, 1936, to District
Court of the U, 8. for the District of Columbia, and identified by abbreviation D, C, of
D, C.); C. A.'of (or for) D. C.=U. 8. Court of Appeals for the District of Columbia
(prior to June 7, 1934, Court of Appeals of the District of Columbia) ; D. C. = District
Court, Hyphenated numbers refer to volume and page of the F. T, C, Reports the num-
ber preceding the hyphen denoting the volume, the numbers following, the page.

Ace Auto Supply Co., The, et al.——___ e (C. C. A.) 32-1801.
Advance Paint Co (C. C. A) “Memoranda,” 20-
) . 739,
Alberty, Adah (C. C. A) 82-1871.
118 F. (2d) 669, ,
Algoma Lumber Co., et al.? (C. C. A.) 16-657,17-689; (S. C.)

56 F. (2d) 774; 61 ¥ (2d) 618; 201 U. 8. 18-669.
67; (54 8. Ct. 315). '

Allen B, ‘Wrisley. Co., et al (C. C. A)) 81-1815.
113 F. (2d) 437. :
Alle-Rhume Remedy Co., Inc.,, et al__ .. (C. C. A.) 30-1613.
Allied Pharmacal Co., Inc., etc (D. C.) 81-1903. b
Aluminum Co. of America (C. C. A.) 5-529, 7-618.
284 Fed. 401; 299 Fed. 301. )
Amber-Ita (Ward J. Millet) (C. C. A.) 21-1223,
A, McLean & Son, et al (C. C. A.) 22-1149, 26-1501; 31~
84 F, (2d) 910; 94 F. (2d) 802. 1828.
American Army and Navy Stores, InCee———e-.. (C. A. for D, C.) 23-1392,
Amerlcan Candy Co (C. C.1A.) 27-1683.
97 F. (2d) 1001.
American College, et al (C. C. A.) 30-1674.
American Field Seed Co., at al (C. C. A)) 30-1648.
Amerlean Medicinal Products, Inc, et alocee. . (D, C.) 80-1683. ,
American Snuff Co (C. C. A.) 13-607.
38 F. (24) 547. '
\—

* Interlinear citatlonu are to the reports of the National Reporter System and to officlal
United States Supreme Court Reports in those cases in which the proceeding, or proceed-
ingg as the case may be, have been there reported, Such cases do not include the decisions
of the Supreme Court of the District of Columbia, nor, in all cases, some of the other
broceedings set forth in the above table, and described or reported in the Commission’s Deci-
8ions and the Commisgion publications entitled “Statutes and Decislons—1914-1929,” and
“Statutes and Decisions—1930-1938,” which also include cases here involved, tor their
regpective periods.

Said publications also include Clayton Act cases bearing on those sections of said Act
adminlstered by the Commission during the aforesaid period, but In which Commission was
Not a party. “S. & D.” refers to earlier publication, reference to later being 1938
8. & D For “Memorandum of Court Actlon on Miscellaneous Interlocutory Motions
during the period covered by the second compilation, namely 1930-1938, see said compila-
tion at page 485 et seq.

1 For interlocutory order of lower court, see “Memoranda,” 28-19668=or 1938 8. & D. 487.

- XIX



XX FEDERAL TRADE COMMISSION DECISIONS

'American Steel and Wire Co., of N. J,, The, (C.C.A.) 341862
et al.
American Tobacco Co (D. C) 5-558; (8. C) 7-599;
283 Fed. 999; 264 U. S. 298; (44 8. Ct. (C. C. A)) 9-653; (S. C.) 11-
836); 9 F. (2d) 570; 274 U, 8, 543 (47 G68.
S. Ct. 663).
America’s Medicine, ete. (Harry S. Benham)__ (D. C.) 29-1629,
Anchor Hocking Glass Corp., Lancaster, Ohio, (C. C. A.) 34-1789,
et al.
124 F. (2d) 187,
Antisepto Products Co., ete. (Edward L. Jen- (D. C.) 20-1637.

kins et al.). .

Ardelle, Inc., Helen (C. C. Ay 28-1894.
101 F. (2d) 718. :

Arkansas Wholesale Grocers ASS' Demevecaeeo. (C. C. A)) 11-646.
18 F. (2d) 86G6.

Armand Co., Inc. et al (C. C. A.) 21-1202, 22-1155.
78 F. (2d) 707; 84 F. (2d) 973.

Armour & Co.* ~ (C.C.A)), “Memoranda” 20-745.

Army and Navy Trading Co (C. A. of D, C.) 24-1601.
88 F'. (2d) 776.

Arnold Stone Co.* --—— (C. C. A)) 15-G06.

49 P, (24d) 1017. . _
Aronberg, Earl (Positive Products Co., ete.) ... (D. C.) 29-1634; (C. C. A.) 35~

132 T. (24) 1635. 979.
Arrow-llart & Ilegeman Electric COmm e e o (C. C. A)) 17-638, 683; (& C.)
63 F. (2d) 108; 65 I, (2d) 336; 201 U. 8. 18-691.
587 (54 8. Ct. 532). ’
Artloom Corp.® (C. C.’A.) 18-680.
69 I, (2d4) 36.

Artloom Corp. ». National Better Business (D. C.), footnote, 15-597.
Bureau et al.
48 F. (2d) 897,
Assoclated News Photographic Service, Inc. (C. C. A.) 35-978.
et al.
Atlantic & Pacific Tea Co., The Great.__ .. (C. Cr A)) 29-1591.
106 F. (2d) 667. l
Atlas Health Appliance Co. (Jacob L. Gold- (D. C.) 31-1897.
man),

Avery Salt Co (C. C. A)) 30-1667.
Aviation Institute of U, 8. A, InCoe e (C. A.of D. C.) 21-1219,
Ayer, Iarriet ITobbard, Inc.* o oo {C. C. A.) 10-754.

15 F. (2d) 274.
Balditt, Rene P. (Clito Co.) (D. C.) 31-18%4.
Balme, Paul._..... (C. C. A)) 11-T17.

23 F. (2d) 615. .
Baltimore Grain Co. et al (D. C.) 5-578; (8. C.) 8-632.

284 Fed. 886; 267 U. S. 586 (45 S. Ct. 461).

1
8 Interlocutory order. Seealso 8. & D, 721,
« For interlocutory order, see “Memoranda,” 28-1965=o0r 1938 S, & D, 485,
8 For interlocutory matter, see “Memoranda,” 28-1968 or 1938 8. & D. 489,
¢ For interlocutory order, see “Memoranda,” 20-744 or 8. & D. 720.



TABLE OF COURT CASES IN VOLUMES 1-35, INCLUSIVE

Baltimore Paint & Color Works, Inc.__.______
. 41 F. (2d) 474.
Barager-Webster Co
95 F. (2d) 1000.
Basle Products Co
260 Fed. 472.
Battle Creek Appliance Co., Ltdococcomomeeeee
Bayuk Cigars, Inc

Bazelon, Mitchell A., et al. (Evans Novelty
Co., ete.)
Bear Mill Manufacturing Co., INCaceeeeen
98 F. (2d) 67.
Beech-Nut Packing Co."
264 Fed. 885; 257 U. 8. 441 (42 S. Ct. 150).
Belmont Laboratories, Inc
103 F. (2d) 538.
Bene & Sons, Ide., John
299 Fed. 468,
Benham, Harry S. (America's Medicines, ete.) .
Benham, Leland F. (The Zelle C0.)aeeec—o
Benton Announcements, Inc
130 F. (2d) 254.

Berkey & Gay Furniture Co. et 8l oo
42 F. (24) 421.
Berry Seed Co. et al

109 ¥, (24) 1012,
Bethlehem Steel Co

Biddle Purchasing Co. et al
98 F. (2d) 687; 117 F. (2d) 29.
Blackstone Studios, Ine. et 8le— oo o mme
Block, Sol, et al. (Rittenhouse Candy Co.) -
Blumenthal, Sidney, et al. (Rittenhouse Candy
Co.). -

Bob Hofeller Candy Co
82 F, (2d) 647.
Bonita Co., The, et al
84 F. (2d) 910.
Boulevard Candy Co.
Bourjois, Ine., et al
Boyer's Candy, Lee

128 F. (2d) 261.
Brach & Sons, E. J
Bradley, James J

31 F. (2d) 569. -
Breakstone, Samuel®
Brecht Candy Co

92 F. (2d) 1002.

XX1

(C. C. A.) 14-675.

(C. C. A.) 26-1495,

(D. C.) 3-542,

(C. C. A.) 21~1220.

(C. C. A) 14-679 (footnote),
708; 28-1958; 29-1574.

(C. C. A.) 34-1806.

(C. C. A.) 27-1683.

(C. C. A)) 2-556; (S. C.) 4-583.

(C. C. A.) 28-1941,

(C. C. A.) 7-612.

(D. C.) 29-1629.

(D. C.) 29-1631.

(C. C. A.) 85-941.

(C. C. A.) 14-679. .

(C. C. A)) 30-1649.

(D.C.) (S.C.of D. C.), footnote,
3-543.

(C. C. A) 26-1511; - 32-1840,
1867; 33-1796.

(C. C. A)) 35-978.

(C. C. A)) 26-1497.

(C. C. A.) 26-1497,

(C. C. A)) 22-1138, 34-1842.

(C. C. A)) 22-1149; 31-1834.

(C. C. A)) 35-955.

(C. C. A.) 27-1706.

(C. C. A.) 8341807,

(C. C. A.) 29-1577.

(C. C. A.) 12-739.

(C. C. A.) “Memoranda,” 20-745.
(C. 0. A.) 25-170L.

" For order of Circuit Court of Appeals on mandate, see “Memoranda,” 20-741 or S. & D.

189,
¢ Interlocutory order. See 8. & D. 722.



XXII FEDERAL TRADE COMMISSION DECISIONS

Brown & Haley

101°F. (2d4) 718.
Brown Fence & Wire Co

64 F. (2d) 934.

Bruning Co., Inc., Charles, et al..____.__
Bundy, Robert C. (The Jackson Sales Co.) ..

Bunte Brothers, Inc

104 F. (2d) 996; 110 F. (2d) 412; 312 U. 8.

349 (61 8. Ct. 580).
Butterick Co. et all

4 F. (2d) 910.

Butterick Publishing Co. et aloo——_____

85 F. (2d) 522.

B-X Laboratories and Purity Products Co.

(John Petrie), U. 8. v.
Caldwell, Inc, Dr. W. B

111 F. (24) 889.

California Lumbermen's Council et al
103 F. (2d) 304; 104 F. (2d) 855; 115 F.

(2d) 178.
California Rice Industry

102 F. (24d) 7186.
Candymasters, Inc

Canfield Oil Co

274 Fed. 571.
Cannon v. U. 8

19 F. (24) 823.

Canterbury Candy Makers, InCoo o .__

101 I (2d) 718,
Capital Drug Co. (Max Caplan)

Caplan, Max (Capital Drug Co0.) ccmceeaaccus

Capon Water Co. et al

107 F. (24) 516.

CardinakCo., The (Charles L. Klapp)
Carey Mfg. Co., Philip, et al___..____ ————

20 F., (2d) 49.
Carter Carburetor Corp

112 F. (2d) 722.

Casey Concession Co. (Lounis Keller et al)

132 I, (2d) 59. - -
‘Cassoff, L. F

38 I, (2d) 790.
Century Metaleraft Corp

112 F. (24d) 443.

Chamber of Commerce of Minneapolis et al.*.

280 Fed. 45; 13 F, (2d) 673.
Chanel, Inc

Chapman Health Products Co., The, et al

Charles Bruning Co., Inc., et al

Charles N. Miller Co

97 . (2d) 563.

(C.C. A.) 28-1894.

(C. C. A.) 17-680.

(C. C. A.) 34-1865.

(C. C. A) 33-1819. _

(0. C. A.) 28-1959; 30-1650;
(S. C.) 82-1848,

(S. C. of D.'C.) footnote, 3-542,.
(C. C. A.) 8-602,

(C. C. A.) 23-1384.

(D. C.) 20-1643: 30-1727.

(C. C. A.) 30-1670.

(C.C.A.) 28-1954; 20-1568; 81~ .
1870, '

(C. C. A.) 28-1912; 33-1779,

(C. C. A.) 34-1807.
(C. C. A)) 4-542,

(C.C. A.),_ footnote, 11-677.
(C.C. A.) 28-1894.

(D. C.) 31-1900.

(D. C.) 31-1900.

(C.C. A.) 29-1611,

(D. C.) 29-1639.
(C.C. A.) 12-728.

(C.C. A.) 31-1793.

{C.C. A.) 35~-970. '
(C.C. A)) 13-612.

(C. C. A.) 30-1676.

(C. C. A.) 4-604; 10-687.
(C. C. A.) 32-18¢8.

(D. C.) 30-1687.

(C. C. A.) 34-1865.
(C.C. A,)) 27-1678.

? For Interlocutory order, see “Memoranda,” 20-743 or S. & D. T186.
1 For Interlocutory order, see “Memoranda,” 20-744 or 8. & D. 719,
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Chase & Sanborn (Moir, John, et a1} _____ (C.C. A.) 10-674.
12 F. (24) 22.
Chase Candy Co. (C. C. A.) 26-1499,
97 F. (2d) 1002.
Cherry, Albert T (C. C. A.) 33-1780.
121 F, (24) 451. '
Chesapeake Distilling & Distributing Co-—uo (D. C.) 32-1909.
Chicago Portrait Co (C. C. A.) 8-597.
4F. (2d) 759. :
Chicago Silk Co (C. C. A.) 25-1892.
90 F, (2d) 689.
Civil Service Training Bureau, InC _—————-——_ (C. C. A)) 21-1197,
79 F. (2d) 113.
Claire Furnace Co., et al.” (8. C. of D. C.), footnotes, 3-543,
285 Fed. 936; 274 U.S. 160 (47 8. Ct. 553).« 4~539; (C. A. of D. C.) 5-584;
: (S. 0.) 11-655.
Clara Stanton, Druggist to Women - ———-—_——_ (C. 0. A.) 35-956.
: 131 P, (24) 105.
Clarke,” Frederick A (D. C.) 33-1812; (C. C. A.) 34-
128 F. (2d) 542, 1859. :
Clein, Max L., et al (C. C. A.) 32-1868.
Clito Co.*(Rene P. Balditt) (D. C.) 31-1894,
Consolidated Book Publishers, Ine.*-__________ (C. C. A.) 15-637.
53 F. (2d) %42

Cordes, 7. V., et al. (Martha Beasley Associ- (D. C.) 29-1621.
ates), .
Cosner Candy Co (C. C. A, ) 25-1703.
" 92 F. (2d) 1002,
Coty, Inc. et al , (C. C.'A.) 34-1832,
Counter Freezer Manufacturers, National (8. C. of D. C.) 22-1137.
Association of, et al. .

Cox, 8. B, J (C. C. A), “Memoranda,” 20~
' 739.
Crancer, I.. A, et al (C. C. A)), footnote, 20722,
Cream of Wheat Co.** (C. C. A.) 10-724.
14 F. (2d) 40. '
Cubberley, U, §. ex rel (8. C, of D. C.), footnote, 18-663,
Curtis Publishing Co : r-2 (C.C A) 3-579; (8. C.) 5-599.
270 Fed. 881 ; 260 U. S. 508. '
Davis, John IL, et al. (Normandie Bt Cle) _.__ (C. C. A.) 34-1833.
D. D. D. Corp ©_ (C. C. A.) 341821,

125 F. (2d) 679.
Deckelbaum, Howard (Sun Cut Rate Drug '(D. C.) 81-1888.
Store), '

Deran Confectionery Co., U. §. 0oeecveeeeer- (D. C.) 30-1729.

Dietz Gum Co. et al (C. C. A.) 29-15b7.
101 F. (2d) 999. '
D. J. Mahler Co., Inc .- (D. C.) 311891
. Dodson, J. G (C. C. A.) 20-7317.

2 For interlocutory order, see “Memoranda,” 20-744 or 8. & D. 718,
s ¥ For final decree of Supreme Court of the District of Columbla, see footnote, 3542 et seq.,
- & D, 190, .
I For interlocutory order, sea “Memoranda,” 28-1966 or 1938 8, & D. 485.
¥ For interlocutory order, see “Memoranda,” 20-744 or S. & D. 720, -
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.Dollar Co., The Robert (C. C. A), footnote, 16-684;
“Memoranda,” 20-739.
Douglas Candy Co (C. C. A.) 34-1815.
125 F. (2d) 665.
Douglas Fir Exploitation & Export Coceveeeo (8. C. of D. C.), footnote, 3-539;

. “Memoranda,” 20-741.
Douglass Candy Co., ete. (Ira W. Minter (C. C. A:) 28-1885.
et al.).
102 B, (2d) 69.
Dubinoff, Louis (Famous Pure Silk Hosiery (C. C. A.) 27-1673.

Co.).

Eastman Kodak Co. et al (C.C. A) 9—642; (s C) 11-669.
T (2d) 944; 274 U. 8. 619 (47 S. Ct. €88).

Edison-Bell Co., Inc., et al_, (D. C.), “Memoranda,” 28-19G9.

Educators Association, Inc.,etal oo (C. C. A.) 30-1614; 30-1658; 32—
108 F. (2d) 470; 110 F, (2d) 72; 118 F. 1870.

(2d) 562
Edwin Cigar Co., Inc ) (C. C. A.) 20-740,
E. J. Brach & Sons (C. C. A) 20-1577.

Llectric Bond & Share Co..(Smith, A. E,, et al.) (D. C.) 13-563; 17-637.
34 F. (2d) 323; 1 F, Supp. 247.

Electrolysis Associates, Inc.,, et al o cwe e (D C.) 30-1720. .
Electro Thermal Co (C C. A.) 25-1695.
’ 91 F. (24d) 477.

Elmer Candy Co., U. 8. » - (D. C) 30-1729,
Elmoro Cigar Co (C. C. A) 29-16186.

107 F. (2d) 429. :
Englander Spring Bed Co., Ineo oo —_—_ (D. C.), “Memoranda,” 28~1969,
Erle Laboratories, Inec.,’ ete (D. C.) 31-1905.
Estrin, Louls, et al. (Hudson Fur Dyeing Co.). (C. C. A.) 34-1803.
Etablissements Rigaud, Inc., et alo—o oo (C. C. A)) 34-1811,

_ 125 F. (2d) 590.

£vans Fur Co. et al (C. C. A.)) 24-1600.

88 F, (24) 1008.
Evans Novelty Co., ete. (Mitchell A. Bazelon (C. C. A.) 34-1806.

et al.)
Fairyfoot Products Co. (C.
80 F. (2d) ©684; 94 F. (2d) 844

C. A)) 21-1224; 26-1507,
F. A. Martoceio Co. (Hollywood Candy Co.)-. (C. C. A.) 24-1608.
C

87 F, (2d) 561

Famous Pure Silk Hosjery Co. (Louis Du- (C. C. A) 27-1673.
binoff.) )
Fashion Origipators Guild of America, Inc, (C. C. A.) 31-1837; (S. C.) 32—
et al. 1856,
114 F. (2d) 80; 312 U. S. 457 (61 S. Ct.  °
703).
Fioret Sales Co., Inc., et al (C. C. A) 27-1702; 28-1955,
100 F. (2d) 858. B
Fluegelman & Co., Inc., N (C. C. A)) 13602,
37 F. (2d) 59. '
Flynn & Emrich Co.* (C. C. A)) 15-625.
52 F. (2d4) 836. :

16 For interlocutory matter, see “Memoranda,” 28-1954, or 1938 S. & D. 485,
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Ford Motor Co
120 F. (2d4) 175.
Fox Film Corporation
206 Fed. 353.
Fresh Grown Preserve Corp. et aloce e
125 F. (2d) 917.
Frieq, Leo, et al
Fruit Growers’ Express, Inc
274 Fed. 205; 261 U. S. 629 (42 8. Ct.
518).
Fulton Co., John T
130 F. (2d) 85.
Garment Mfrs, Assn., Inc., et Al oeoo__
General Merchandise Co. (David Kritzik) ____
125 7. (24d) 8531.
General Motors Corp. et al
. 114 F. (24) 83.
George H. Lee Co
113 P, (2d) 583.
George Ziegler Co
90 F. (2d) 1007.
Gerrard Co., Inc., The, et al
Gimbel Bros., Inc
118 F. (2d) 578.
Glade Candy Co
106 F. (2d) 962
Gocl:dman, Jacob L. (Atlas Health Appliance
Q.)
Good-Grape Co
45 P, (24d) 70. :
Goodyear Tire & Rubber Co i
92 F, (2d) 677; 304 U. 8. 257 (58 S. Ct.
863) ; 101 F. (2d) 620.
Gotlien, Lenard, et al. (Reed’s Cut Rate Drug
Store, ete.).
Grang Raplds Varnish Co.*
41 F. (2d) 996.
Gratz et al
2_58 Fed. 314,253 U. S. 4.21 (40 S. Ct. 572).
Great Atlantic & Pacific Tea Co., Theo————__
106 F. (2d) 667.
Green Supply Co., ete

Guarantee Veterinary Co. et aloeee
285 Fed. 853.
Gulf Refining Co. et al. (Sinclair Refining Co.
et al.) >

276 Fed. 686 ; 261 U. 8. 463 (43 S. Ct. 450).
Gynex Corp. (Bureau of IIygiene), U. 8. ¥cue—-

Hay, James B., Jr.__.

67 F. (2d) 993.
\—_

Xxv
(C. C. A.) 31-1883; 33-1781.
(C. C. A) 7-589.

(C. C. A.), 34-1827,
t
(C. C. A.) 85-978.
(C. C. A) 8-628;
6-550,

footnote,

(C. C. A) 35—946..

(8. C. of D. C.) footnote, 18-663.
(C. C. A) 34-1808.

(C. C. Ay 31-1852; 85-935.

(C. C. A), “Memoranda,” 20-
722; 31-1846.

(C. C.-A) 24-1625,

(C. C. A)) 34-1862.
(C. C. A)) 32-1820.

(C. C. A.) 20-1584,
(D. C.) 31-1897.
(C. C. A.) 14-695,

(C. C. A. 25-1707; (. C.) 26~
1521; (C. C. A.) 28-1899.

.

(D. C.) 31-1883.

(C. C. A.) 13-580.

(C. C. A)) 1-571, 2-543; (S. C.)
2-564. '

(C. C. A.) 29-1591.

(D. C.) 35-958.
(C. C. A) 5-567.

(C. C. A)) 4-552; (8. C.) 6-581.
(D. C.) footnote, 34-1869; 35-

987,
(C. C. A)) 20-740.

% For interlocutory order, see “Memoranda,” 20-746, or 8. & D, 724.
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Halperin, Isldore, et al. (Wellworth Sales Co.).. (C. C. A.) 34-1841,

Hamilton-Brown Shoe Co., U, S, ¥cceecaee_ (D. C.); footnote, 26-1495.
Hammond Lumber Co . (0. C. A); footnote, 16-684;
. “Memoranda,” 20-739.
Hammond, Snyder & Co (D. C.) 5-578; (8. C.) 8-632.
2%4 Fed. 886; 267 U. 8. 586 (45 S. Ct. 461.) o e
Harriet Hubbard Ayer, Inc (C. C. A)) 10-754.
15 F. (2d) 274.)
Hartman Wholesale Drug Co., Ine, et aloc———. (D. C.) 27-1693.
Haskelite Manufacturing Corp—eececccmmeeaa C. C. A) 34-1855.
127 k. (2d) 765..
Haynes & Co., Inc.,, Justin (C.C. A)) 20-1578.
105 F. (2d) 988. .
Helen Ardelle, Inc (C. C. A)) 28-18%4.

101 F. (2d) T18. .
Herbal Medicine Co. (George Earl McKewen (D. C.) 31-1913.
et al.).

Hershey Chocolate Corp. et al (C. C. A.) 33-1798.
121 . (2d) 968.

Heuser, Herman (C.C. A)) 8628,
4T, (2d4) 632

Heusner & Son, H. N. (C. C. A.) 20-1580.
106 ¥. (2d) 596. - :

Hill, Joe B., et al. (McAfee Candy Co., ete.) .- (C.C. A.) 34-1800.
124 P, (2d4) 104.

Hills Bros (C. C. A)) 10-653.
9 F. (2d) 481.

Hires Turner Glass Co.-. (C. C. A)) 21-1207.
-81 F. (24) 362

Hoboken White Lead & Color Works, InCeee_ (C.C. A.) 14-711, 18-663,
67 . (2d) 551.

Hoteller Candy Co., Bob (C. C. A.) 22-1138, 34-1842.
82 F, (2d) 647.

Hoffman Engineering Co. (C. C. A.) 211221,

Holloway & Co., M. J., et al (C. C. A.) 22-1149; 31-1829.

84 F. (2d4) 910.
Hollywood Candy Co. (F. A. Martocclo Co.)—-- (C.C. A)) 241608,
87 F. (2d) 56l.

Holst Publishing Co., ét al,, U. 8. Ve (D. C.) 301728,
Hudson Co., The J. L (C. C. A.) 32-1889.
Hudson Fur Dyeing Co. (Louls Estrin et al.).-- (C.C. A.) 34-805.
Hughes, Inc, E. Griffiths™ : (C. A, of D. C.) 17-660, 20-734.
63 F, (2d4) 362. ) '
Hurst & Son, T. C (D. C.) 3-565.
268 Fed. 874.

Ice Cream Manufacturers, International Asso- (8. C. of D. C.) 22-1137.
clation of, et al. .
Illinois Lumber & Material Dealers Ass'n, Inc.,, (C. C. A.) 27-1682.
97 ¥, (2d) 1005. Lo )
Imperial Candy Co. {C. C, A.) 28-1894.
101 F. (24) 718.

-

¥ For interlocutory order, see “Memoranda,” 28-1968 or 1938 8. & D. 489.

&
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Indiana Quartered Oak Co.
20 F. (2d4) 340; 58 F. (2d) 182,
Inecto, Inc.® :
70 F. (2d) 370.
International Art Co. et al
109 F. (2d) 393.
International Association of Ice Cream Manu-
facturers, et al.
International Shoe Co.*
29 F. (2d) 518; 280 U. 8. 291 (50 S. Ct. 89).
Ironized Yeast Co
Jackson Sales Co., The (Robert C. Bundy) -~
Jaffe, Benjamin
. 123 F. (24) 814.
Jenkins, Edward L., et al. (Antisepto Products
Co., ete.).
J. L. Hudson Co., The
John J. Fulton Co
130 F. (2d) 85.
Johnson Candy Co., Walter H .
78 F. (2d) 717. re
Jones Co., Inc., H. C
284 Fed. 886; 267 U. S. 586 (45 8. Ct. 461).

Justin Haynes & Co., Inc
105 F. (2d) 988.

Juvenile Shoe Co.
289 Fed. 57.

K. & 8. Sales Co. et al,, U. 8. v

Kaplan, Blanche (Progressive Medical .Co.,

ete.)

Kay, Abbott B
35 F. (24) 160. .

Keller, Louis, et al. (Casey Concesslon C0.) ——-
132 F. (2d) 59.

Kelley, James

" 8T P. (2d) 1004.

Keppel & Bro., Inc., R. F.
63 F. (2d) 8%; 291U S. 304 (54 8. Ct. 423)

Kidder 0il Co
117 F. (2d) 892.

Kinney-Rome Co .
275 Fed. 665.

Kirk & Co., Jas. S., et al.®
59 F. (2d) 179.

Kirschmann Hardwood Co

Klapp, Charles L. (The Cardinal C0.) cceeeee

XXVII
(C.C. A.) 12-721, 16-683.

(C. C. A.) 18-705, 20-722.

(C. C. A.) 30-1635.

(S. C. of D. C.) 22-1137,

(C.C. A.) 12-732; (S.C.) 13-593.
(C. C. A) 20-737.

(C. C. A.) 33-1819,

(C. C. A.) 34-1785.

(D. C.) 29-1637.

(C. C. A.) 32-1889. Coe
(C. C. A.) 35-946.

(C. C. A.) 21-1193.

(D« C.) 5-578; (8. C.) 8-632.

(C.C. A. )' 2?—1578.
(C. C. A)) 6-5%4,

(D. C.) 30-17217.
(D. C.) 20-1620.

(C. C. A.) 13-575.

(C. C. A) 3.5—970.

(C. C. A.) 24-1617,

(C. C A)) 17-651; (8. 6.) 18-684.

(C. C. A) 82-1823.

(C. C. A)) 4546,
A

. (C.-C. A.) 16-671.

(C. C. A))7 footnote,
“Memoranda,” 20-739.
(D. C.) 29-1639.

16-084;

18 For certain prior interlocutory proceedings, see algo *“Memoranda,” 28-1987 or 1938

8. & D, 488,

 For interlocutory order, see “Memoranda,” 20-745 or 8. & D. 722,
2 For Interlocutory order, see “Memoranda,” 20-T45 or 8. & D. 723.
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Klesner, Alfred (Shade Shop, etc.) e ___ (C. A. of D. C.) 9650, (S. C.)
6 F. (2d) 701; 274 U. 8. 145 (47 8. Ct. 11-661; (C. A. of D. C.) 12—
557); 25 F. (2d)-524; 280 U. 8. 19 (50 717; (8. C.) 13-581.

S.Ct. 1),
Klimate-Pruf Manufacturing Co., U. 8. Ve (D. C.) 30-~1730.
Kobi & Co., J. W.» (C. C. A)) 11-118.
23 F. (24d) 41.
Koch, Carl E, et al,, U. 8. Voo (D. C.) 341870,

Koolish, Philip Harry, et al. (Standard Dis- (C. C. A.) 34-1863; 35-944.
tributing Co.)
129 F. (2d) 64.
Kritzik, David (General Merchandlse Co.)--- (C. C. A.) 314-1808.
125 F. (2d4) 351.

L. & C. Mayers Co., Inc (C. C. A.) 27-1675. .
97 F. (2d) 365. .

Lane, Albert (C. C. A.) 35-949.
130 F. (24) 48.

Leader Novelty Candy Co., InCac e - — (C. C. A)) 25-1701.
02 F. (2d4) 1002.

Leavitt, Louis * . : (C. C. A) 11-635, 21-1228,.
16 F. (2d) 1019. . *

Lee Boyer's Candy : (C. C. A)) 34-1837.
128 F. (2d) 261. )

Lee Co., George H (C. C. A)) “Memoranda,” 20—~
113 F. (2d) 583. 722; 31-18486.

Lee, U. S. v. (Sherwin et al. v. U. 8.)——ec__. (D. C.) (C. C. A.); footnote,

200 Fed. 517; 2087 Fed. 704 (affirmed 6-559.
268 U. S. 869; 45 8. Ct. 517).
Leisenring, Edwin L., et al. (U. 8. Drug & (D. C.) 30-1701.
Sales Co., etc.).

Lesinsky Co., II (C. C. A)) 4-595.
277 Fed. 750.

Levore Co. et al, U, S. v (D. C.) 33-1833.

Lewyn Drug, Inc (D. C:) 28-1951.

Liberty Co., ete. (Joe B. Hill et L) eeee o __ (C. C. A.) 34-1800.
124 F. (2d) 104.

Lighthouse Rug Co.. : (C. C. A.) 13-587.

35 F. (2d) 163.
Liquor Trades Stabilization Bureau, Inc, et al. (C. C. A.) 33-1780.
121 ¥, (2d) 455.

Loose-Wiles Biscuit Co (C. C. A.) 7-603.
299 Fed. 733. 4

Lorillard Co., P . (D. C.) 5-558, (S. C.) T-509.
283 IFed. 999; 264 U. S. 208 (44 S. Ct. 336).

Macfadden Publications, Ine® ... _ (C. A. of D. C.) 13-605.
37 F. (2d) 822.

Macher Watch & Jewelry Co., etCeo e ___ (C. C, A.) 34-1835.

126 F. (2d) 420.

1 For interlocutory order, see “Memoranda,” 20-745 or S. & D, 721.

= For interlocutory order, see “Memoranda,” 20-744 or 8, & D. 721,

3 For order of the Supreme Court of the District of Columbia, denying petition for writ
of mandamus etc., see “Memoranda,” 20-742 or 8. & D. 704.
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Mahler Co., Inc, D.J -

Maisel Trading Post, Inc.
TTF. (2d) 246; 79 F. (2d) 127; 84 F, (24)
768.
Maison Pichel
Maloney Oil & Mfg. Co. (Sinclalr Refining Co.
et al.),

278 Fed. 686; 201 U. S. 463 (43 S. Ct. 250).
Mandel Brothers, Inc., et al
March of Time Candies, Inc

+ 104 F, (2d) 999.
Marietta Mfg. Co

50 F, (2d) 641.
Marshall Field & Co., et al
Martha Beasley Associates (J. V. Cordes et

al.), . -
Martocelo Co., F. A. {Hollywood Candy Co.)—.

87 F, (2d) 561.

"Masland Duraleather Co., et al

34 F. (2d) 733.
Mayers Co., Inc, I. & C

97 F. (2d) 365.
Maynard Coal Co.™
22 F. (2d) 878.
May’s Cut Rate Drug Co.

XXIX
(D. C.) 31-1891.

(C. C. A.) 20-725,

21-1212, 23-
1381. .

(D. C.) footnote, 18-663.
(C. C. A.) 4-552; (8. C.) 6-587,

(C. C. A.) 32-1886.
(C. C. A.) 29-1557.
(C.C. A.) 15-613,

(C.C. A.) 32-1886.
(D. C.) 29-1621.

(C. C. A.) 24-1608.

(C. C. A.) 13-567.

(Q. C. A) 27-1675,

(8. C. of D. C.) 3-555, 6-514;

(QL A, of D. C.) 11-698.
(D. C.) 30-1713. .

May’s Cut Rate Drug Co. of Charleston. ... — (D. C.) 80-1710.

McAfee Candy Co., ete. (Joe B, Hill et al.) ———.
124 F. (2d) 104.
McKewen, George Earl, et al. (Herbal Medi-
cine Co.). .
McKinley - Roosevelt College of Arts and
Sciences.
McLean & Son, A., et al.
84 F. (2d) 910; 94 F. (2d) 802.
Mells Manufacturing Co., U. 8. D ceemeceemee
Mennen Co.®

288 Fed. 774,
Menthq—Mulsion. Inc., et al
Merit Health Appliance Co. (George S. Mogil-

ner et al.).
Mid West Mills, Inc

90 F. (2d) 723.

Midwest Studios, Ine., U. 8. v
Miller Co., Charles N___

97T F. (24) 563.
Miller Drug Co
Miller, Ward J. (Amber-Ita) - oo

(C. C. A.) 34-1800.
(D. C.) 31-1913.
(C.C. A.) 32-1878,

(C. C. A.) 22-1149; 26-1501; 31~
1828. .

(D. C.) 32-1907.

(C. C. A)) 6-5%9.

(C. C. A.) 32-1868.
(D. C.) 32-1900.

(C.C. A.) 25-1688.

(D. C.) 34-1869.

(C. C. A.) 27-1678.
N

(D. C.) 31-1908.

(C. C. A.) 21-1223,

% For order of the Supreme Court of the District of Columbia on mandate from Court
of Appeals of the District of Columbia, see “Memoranda,” 20-742 or S. & D., footnote, 650,
 For interlocutory order, see “Memoranda,” 20-743 or 8. & D, 715.
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Millers National Federation, et alewoeeemee .
23 F. (2d4) 968; 47 F. (2d) 428.

.t

Millinery Creators’ Guild, Inc, et aloae—____

109 F. (2d) 175; 312 U. S. 469 (61 8. Ct. -

708).
Mills Novelty Co., et al,, U. S.exrel ... Po—
Minneapolis, Chamber of Commerce of, et al.®.
280 Fed. 45; 13 F. (2d) 673.
Minter Brothers, etc
102 F. (2d) 69.
Mishawaka Woolen Mfg. Co
283 Fed. 1022; 260 U. 8. 748 (43 8. Ct
247).
M. J. Holloway & Co., et al
84 F. (24) 910,
Modern Hat Works (Jacob Schachnow) .....
Mogilner, George S., et al. (Merit Health Ap-
pliance Co.).

Molr, John, et al. (Chase & Sanborn) ¥ __.__..
12 7. (24) 22.
Montebello Distillers, Inc., U. S, Ve

Moretrench Corp_
127 F. (2d) 792 '
Morrissey & Co., Chas, T., etc
47 F. (2d) 101.
Morton Salt Co.
Mutual Printing Co., U, 8. v
National Association of Counter Freezer
Manufacturers et al.
National DBiscult Co.®
209 Fed. 733; 18 F. Supp. 667.
National Biseuit Co., U. S. v_.
25 F. Supp. 329.
National Candy Co
104 F. (2d) 999.
National Iarness Mfrs, Assn
201 Fed. 170; 268 Fed. 705. s
National Kream Co.,, Inc., and National
Foods, Inc.
National Merchandising Co., etc. (Perce P,
Green et al).
National Optical Stores Co. et al-c oo
National Silver Co
83 F. (2d) 425.
National Supply Co., etc. (Perce P. Green
et al.), -
Neft, George G. (ProsteX Co.) cacccewminde_.
117 F. (2d) 495. .

(S.C. o2 D. C.) 10-739; (C. A. of
D.C.) 11-705; (8. C. of D. C.)
14-675 (footnote); (C. A. of
D. C.) 14-712.

(C. C. A)) 80-1619; (S. C.) 82+
1865,

(8. C. of D. C.) 22-1137.
(C. C. A) 4-604, 10-687,

(C. C. A.) 28-1885.

(C.C. A, 8.C.) 5-557. t

(C. C A.) 22-1149; 31-1829.

(C. C. A,) 32-1875.
(D. C.) 32-1900.

(C. C. A) 10-674,

(D. C.) 32-1908;
(C. C. A)) 34-1849,

(C. C. A.) 14-T16. o

(C. C. A.) 30-1666. !

. (D. C.) 32-1909.

(S.C. ot D. C.) 22-1137. .

-

(C. C. A) 7-603; (D. C.) 24-
1618.
(D. C.) 27-1697.
(C. C. A.) 29-1557.
(C. C. A.) 4-539, 3-570.
ld
(C. C. A.) 27-1681.
(D. C.) 35-058.

(D. C.), “Memoranda” 28-1970.

- (C. C. A)) 24-1627; 28~1957; 30—

1873. ¢
35-958.

(C. C. A)) 32-1842.

* For interlocutory order, see “Memoranda,” 20-744 or 8. & D. T19.
T For interlocutory order, see “Memoranda,” 20-T44 or 8, & D, 718.
% For interlocutory order, see *Memoranda,” 20-743 or §. & D, 716,
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New Jersey Asbestos Co (C.C. A.) 2-553.
264 Fed. 509.
New York Premium Novelty Co. (Alexander (C.C. A.) 34-1789.
Weiler et al.) '
Nitke, Samuel (C. A. of D. C.) 34-1840.
Non-Plate Engraving Ce.® (C. C. A.) 15-597.
49 F. (2d) 768. '
Norden Ship Supply Co., Inc, et al. (Wlnslow (C.C. A) 4-578.
et al.),

277 Fed. 208. '
Normandie et Cie (John H. Davis et al.) cveww (C. C. A)) 34-1833.
Northam Warren Corp (C. C. A.) 16-68T7.
69 F. (24) 196. .
Nulomoline Co-..-_ (C. C. A)), footnote, 3-542;
254 Fed. 988. C ) ““Memoranda,” 20-740.
Ober]m Robert C. (Research Products Co.).- (D. C.) 29-1626.
Ohio Leather Co.® (C. C. A)) 4-699. :
45 F. (2d) 39. ’
Oliver Brothers, Inc., et al y (C. C. A,) 28-1926.
102 F. (2d) 763. - :
Omega Manufacturing Co., Ine., et aloo————. (D. C.) 30-1717.
Oppenheim, CoNins & Co., InC., U, S Vocemeee (D. C.) 33-1833.
Oppenheim, Oberndorf & Co. (Sealpax Co.)*.. (C.C. A.) 9629,
5 F. (2d) 574
Ostermoor & Co., Inc.® -(C. C. A.) 11-642.
16 F. (24) 962. :
Ostler Candy Co (C.0. A)20-1584.  ~ -
106 . (2d) 962
Ozment, Q: J.,, ete (C. C. A.) 22-1135.
Pacific States Paper Trade Assn, et al.o__. (C. C. A) 8608; (S. C), 11-

4T, (2d) 457; 273 U. 8. 562 (47 S. Ct. 255) ;.  636; (C. C. A.) 24-1631. !
88 F. (2d) 1009.

Paramount Famous-Lasky Corp.®-—.__ e —— (C. C. A)) 16-600. .
57 F. (2d) 152 ' ' .

Parfums Corday, Inc (C. C. A.) 33-1797.
120 . (2d) 808. '

Pearsall Butter Co., B. S (C.C. A.) 6-805.
292 Fed. 720. .

Pep Boys-Manny, Moe & Jack, InCoveme-- .- (C.C. A.) 33-1807.

122 . (2d) 158.
Perfect Reconditioned Spark Plug Co., The (C.C. A.) 32-1801,
et al. ' )

Perfect Voice Institute et al (C. C. A.)) 35-975,
Perma-Maid Co., Inc ‘ (C. C. A.) 33-1803.
121 F. (2d) 282 . ~
Peterson, W. L, et al (C. C. A.) 34-1789.

124 F. (2d) 187.
—————————

» For interlocutory order, see “Memoranda,” 28-1965 or 1038 8. & D, 485.
¥ For interlocutory order, see “Memoranda,” 20-T45 or 8. & D, 724.

™ For interlocutory order, see “Memoranda,” 20-743 or 8. & D. 717.

¥ For interlocutory order, see ‘“Memoranda,” 20-744 or 8. & D, 720, -

2 For interlocatory order, see “Memoranda,” 28-1967 or 1938 8. & D. 487,
™ For interlocutory order,_see “Memoranda,” 20-743 or 8. & D, 716,
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Petrie, John (B~-X Laboratories and Purity
Products Co.), U. S. v.

Philip Carey Mfg. Co. et al
29 F. (2d) 49.

Pittsburgh Cut Rate Drug Co.

Pluma, U. S. v
40 F. Supp. 119; 126 F. (2d) 601.

Plantation Chocolate Co., Inc., U. 8. vo—______

Positlve Products Co., ete. (Earl Aronberg).._
132 F. (24) 165.

Powe Lumber Co., Thos. E

Poy, Fong, et al
124 F. (24) 398,
Premium Sales Co., ete. (Mitchell A. Bazelon
et al.)
Procter & Gamble Co. et al
11 F. (24d) 47.
Progressive Medical Co., etc. (Blanche Kap-
lan).
Prostex Co. (George G. Neff) o _.
117 F. (24) 495. .
Pure Silk Hoslery Mills, Inc
‘' 3F. (2d) 105. ’
Q. R. S. Music Co.*
12 F. (2d4) 730.
Quality Bakers of America et al o oo __
114 F, (2d) 393.
Queen Anne Candy Co. et al

84 F. (2d) 910.
Queen Chemical Co. (Charles Shrader)_._____
Rabhor Co., Inc.,, The
Radio Wire Television, Inc., of New York et al_
Ralacam Co.™ :

42 F. (2d) 430; 51 F. (2d) 587; 283 U. 8.

643 (51 S. Ct. 587) ; 123 F. (2d) 34; 316
U. 8. 149 (62 S. Ct. 966).
Rand, Howard, et al. (Green Supply Co., ete.).
Raymond Bros.-Clark Co.

280 Fed. 529; 263 U. 8. 565 (44 S. Ct. 162).
Real Products Corp. et al

00 F. (24) 617. ’
Reed’s Cut Rate Drug Store, ete. (Lenard

Gotlieb et al.).
Republic Iron & Steel Co.

Research Products Co. (Robert C. Oberlin)_..__
Rex Products Co., etc. (Earl Arorberg) —___..
132 F. (2d) 165.

FEDERAL TRADE COMMISSION DECISIONS

(D. C.) 29-1643; 30-1727.

(C. C. A) 12-726.

(D. C.) 30-1707.

(D. C.) 33-1827;
34-1837.

(D. C.) 32-1908,.

(D. C.) 20-1634; (C. C. A.) 35~
979,

(C. C. A), footnote, 16-684;
“Memoranda,” 20~739,

(C. C. A.) 34-1790.

(C. C. A)

(0. C. A.) 34-1508.

(C. C. A.) 10671,

(D. C.) 30-1690,

(C. 0. A.) 32-1842,

(C. C. A.) 8-595.

(C. C. A.) 10-683.

(C. C. A.) 811858,

(C. C. A)) 22-1149; 31-1832.

(D. C.) 82-1904. ,

(C.C. A.) 34-1847.

(C. C. A.) 31-1882.

(C. C. A)) 14-683; (S. C.) 15-
508; (C. C. A.) 33-1820; (S.
C.) 34-1843.

(D. C.) 35-958.
(C.C. A.) 4-625; (8. C) T-5%4.

(C. C. A.) 25-1683.
(D. C.) 21-1885.

(D. C.) (8. C of D. C.), foot-
note, 3-543.

(D. C.) 29-1626.

(D. C.) 20-1634; (C. C. A.) 35~
079,

3 For.interlocutory order, see “Memoranda,” 20-744 or 8. & D. 719,
% For interlocutory order of lower court see “Memoranda,” 28-1966 or 1938 S. & D. 486
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Ritholz, Benjamin D., et al
105 F. (2d) 937.

Rittenhouse Candy Co. (Sol Block et al.)

Rock, Monica M
117 F. (2d) 680.

Rogers Candy. Co
101 F, (2d) 718.

Ron-Al  Medicine Co,,

Sofronski),

Royal Baking Powder Co.¥

281 Fed. 744; 32 F. (2d) 966.

Dr., ete. (Irving

Royal Milling Co. et a1.*°
58 F. (2d) 581; 288 U. 8. 212 (53 §. Ct.
335).
Ryan Candy Co. (Southern Premium Manu-
facturing Co., etc.)
83 F. (2d) 1008.
Saks & Co -
Sanders, Peter, et al. (The Perfect Recondi-
tioned Spark Plug Co.)
Savage Candy Co
92 F. (2d) 1003.
Schachnow, Jacob (Modern Hat Works)
Seientific Manufacturing Co., Inc. et al
124 F. (2d) 640, )
Sea Island Thread Co., Inc
22 F. (2d) 1019.
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For order of Supreme Court of the District of Columbia on May 17, 1929, .denying com-
bany's petition for writ of mandamus to require certaln action of Commission re certaln
affidavitd and motions, see *“Memoranda,” 20-742 or 8. & D. 703, 704.
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Deing now fully advised in the premises :

FEDERAL TRADE COMMISSION DECISIONS

FINDINGS AND ORDERS, JULY 1, 1942, TO DECEMBER 31, 1942

IX THE MATTER OF

CHARLES ROEHM, TRADING AS CHUMANIE MEDICINE
"COMPANY '

MODIFIED CEASE AND DESIST ORDER!
Docket 4530. Order, July 1, 1942

Modified order requiring respondent, his agents, etc, in connection with offer,
ete., of his “Chumanie’'s Triple XXX Tablets,” “Iron Tonie Pills,” “Yellow
Jacket Pills,” “Double RR Tablets,” and “Plantation C. M. Q. Capsules,” or
any other substantially similar preparation, to cease and desist from dis-
Seminating or causing to be disseminated, as in detail below set out, adver-
tisements which (1) represent that said preparations constitute safe, com-
betent, or effective treatments for various ailments and conditions, unless
limited as specified; (2) falsely clalm certain properties therefor, or set out
falsely the causes of certain ailments and conditions; and (3) fail to reveal
that his Triple XXX Tablets are not a safe or competent treatment for
irregular or delayed menstruation. and to reveal the dangerous consequences
which may result from the use thereof.

Before Mr. William C. Reeves and Mr, Lewis . Russell, trial

examiners.

\_

HISFOI' complaint, findings, and original order, slightly modified hereby, see 34 F, T, C.

1, 1190.

Sommisslon's modifying order, on respondent’s nmrotion to modify, was as follows:

This matter coming on to be heard by the Commission upon the respondent’s motion
Modify the order to cease and desist heretofore issued by the Commlssion on May 11,
» &nd the Commission having duly considered said motion and the record herein and

to

“It ig ordered, That respondent’s motion for an order modifying the order to cease and
desist be, and the same hereby 18, granted insofar as said motion moves the deletion of
the worgs ‘or nutritional lack of iron’ in lines 4 and 5 of subsection (a) of paragraph 1
of the order to cease and desist 1ssued on May 11, 1942.

“It is further ordered, That respondent’s motion be, and the same hereby is, denled
insofyr as it moves the deletion of the word ‘competent’ from the second line of subsection
(a) of paragraph 1 and the jnsertion of the clause ‘or that the nutritional lack of iron
has any influence in delaying or preventing the onset of menstruation other than confined

© certaln well-defined 1imits’ immediately preceding the semicolon in line 7 of subsection
{a) of paragraph 1. .

“It ig atill further ordered, That except as hereinabove modified the order to cease and

desist issued by the Commission on May 11, 1942, remain in full force and effect.”

1
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Order 35F.T.C.

Mr. J. V. Buffington and Mr. John W. Carter, Jr., for the
Commission,
Mr. Jack Glenn Williams, of Cincinnati, Ohio, for respondent.

Mobiriep Orper T0 CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commis-
sion upon the complaint of the Commission, the answer of the re-
spondent, and a stipulation as to the facts entered into by and between
counsel for the Commission and counsel for the respondent, which
stipulation provides, among other things, that without further evi-
dence or other intervening procedure, the Commission may issue and
serve upon the respondent herein findings as to the facts and conclu-
sion based thereon and an order disposing of the proceeding, and the
Commission having made its findings as to the facts and conclusion
that said respondent has violated the provisions of the Federal Trade
Commission Act;

It is ordered, That the respondent, Charles Roehm, individually and
trading under the name Chumanie Medicine Co., or trading under any
other name or names, his agents, representatives, and employees, di-
rectly or through any corporate or other device, in connection with the
offering for sale, sale, or distribution of his medicinal preparation
now known as Chumanie’s Triple XXX Tablets, Chumanie’s Iron
Tonic Pills, Chumanie’s Yellow Jacket Pills, Chumanie’s Double
RR Tablets, and Chumanie’s Plantation C. M. Q. Capsules, or of
any other preparations of substantially similar properties, whether
sold under the same names or under any other name, do foxthwuh
cease and desist’ from dlrectly or indirectly :

1. Disseminating or causing to be disseminated any advertisement
by means of the United States mails, or by any means in commerce, as
“commerce” is defined in the Federal Trade Commission Act, which
advertisements represent, directly or through inference:

(a) That the preparation, Chumanie’s Triple XXX Tablets, is a
safe or competent treatment for irregular or delayed menstruation;
or that cold feet has any substantial influence in delaying or preventing
the onset of menstruation; or which advertisement fails to reveal that
the use of said preparation may cause gastro-intestinal disturbances,
pelvic congestion, excessive uterine hemorrhages and, in cases of
pregnancy, infection of the pelvic organs and blood poisoning.

(b) That said preparation, Chumanie’s Iron Tonic Pills, is an
effective treatment for anemia, except in cases of anemia resulting
from a deficiency of iron in the diet, or that the symptoms of feeling
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1 Order

old, played out, or nervousness indicate a deficiency of iron in the

diet. s

(¢) That, said preparation, Chumanie’s Yellow Jacket Pills, is a
stimulant to the kidneys, except as a mild diuretic, or is an effective
treatment for kidney or bladder disorders, or for such symptoms as
backache, leg pains, puffy or swollen eyes, or that such symptoms
Indicate kidney or bladder disorders.

(@) That said preparation, Chumanie’s Double RR Tablets, is an
?ﬁective treatment for rheumatism or inflamed, painful joints, or that
1t will have any therapeutic effect in the treatment of said conditions
In excess of mitigating distress and discomforts thereof; or that stiff
or painful joints are caused only by a rheumatic condition of the
human body; ' '

(e) That said preparation, Chumanie’s Plantation C. M. Q. Cap-
Sules, is a treatment for the relief of the common cold.

2. Disseminating or causing to be disseminated any advertisement
by any means for the purpose of inducing or which is likely to induce,
directly or indirectly, the purchase in commerce, as “commerce” is
defined in the Federal Trade Commission Act, of said preparation, or
any of them, which advertisement contains any of the representations
Prohibited in paragraph 1, hereof, or which advertisement with respect
to the preparation, Chumanie’s Triple XXX Tablets, fails to reveal
the dangerous consequences which may result from the use of said
Preparation, as required in paragraph 1 hereof.

It is further ordered, That the respondent shall within 10 days after
Service upon him of this order, file with the Comnmission an interim
Teport in writing, stating whether he intends to comply with this order,
and, if so, the manner and form in which he intends to comply; and
that within 60 tays after the service upon him of this order, said re-
Spondent shall file with the Commission a report in writing, setting
forth in detail the manner and form in which he has complied with
this order.
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Complaint ’ 35F.T.C.

IN THE MATTER OF

'DAVID CHALMERS TOBACCO COMPANY

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 {

Docket §746. Complaint, Apr. 18, 1942—Decision, July 2, 1942

Where a corporation, engaged in the competitive interstate sale and distribution,
among other things, of assortments of pipes so packed and assembled as to
Involve the use of games of chance, gift enterprises, or lottery schemes
when sold and distributed to consumers, a typical assortment consisting of
twelve of its “Yello-Bole” pipes and a punch-board for use in sale thereof
under a plan by which:purchasers securing, by chance, certain numbers
received said pipes, as did those making last punch in each of sections into
which board was divided, those securing certain other numbers each received
20 cents, and others received nothing, and under which the amount paid for
a chance was determined by the number, punched—

Sold such assortments to wholesalers, jobbers, and retailers by whom they were
exposed and sold to the purchasing publie in accordance with aforesaid plan
involving sale of chance to procure pipes at much less than retail price
thereof, and thereby supplied to and placed in the hands of others the means
of conducting lotteries In the sale of its products; contrary to established
Government policy, and In competition with many who do not use such or
other methods contrary to public policy;

With the result that many persons were attracted by said chance sales plan, and
were thereby induced to buy and sell products of said corporation in pref-
erence to pipes of sald competitors, whereby trade was unfairly diverted to
it from them, and substantial injury was done to competition:

Held, That such acts and practices, under the circumstances set forth, consti-
tuted unfair methods of competition in commerce and unfair acts and prac-
tices therein. )

Mr, J. W. Brookfield, Jr., for the Commission. '

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it my said act, the Federal
Trade Commission, having reason to believe that David Chalrmers
Tobacco Co., a corporation, hereinafter referred to as respondent, has
violated the provisions of said act, and it appearing to the Commis-
sion that a proceeding by it in respect thereof would be in the interest
of the public, hereby issues it complaint stating its charges in that re-
spect as follows:
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Paracrarr 1. Respondent, David Chalmers Tobacco Co., is a corpo-
ration, organized and doing business under the laws of the State of
Missouri with its office and principal place of business located at 724,
Main Street, Kansas City, Mo. Respondent is now, and for more
than 6 months last past, has been, engaged in the sale and distribution

-of smoking pipes, cigars, leather goods, and other articles of mer-
chandise to jobbers and retail dealers located at points in the various
States of the United States and in the District of Columbia. Re-
Spondent causes and has caused said products, when sold, to be trans-
ported from its principal place of business in the city of Kansas City,
Mo., to purchasers thereof at their respective points of location in
the various States of the United States other than Missouri and in the
District of Columbia. There is now and has been for more than 6
onths last past, a course of trade by respondent in such smoking pipes
and other merchandise in commerce between and among the various
States of the United States and in the District of Columbia.

In the course and conduct of said business respondent is and has
"been in competition with other corporations and with partnerships
and individuals engaged in the sale and distribution of smoking pipes
and other merchandise in commerce between and among the various
States of the United States and in the District of Columbia.

Par. 2. In the course and conduct of its business, as described in
Paragraph 1 hereof, respondent sells and has sold to wholesale dealers,
Jobbers, and retail dealers certain assortments of smnoking pipes so
Packed and assembled as to involve the use of games of chance, gift
enterprises, or lottery schemes, ‘when sold and distributed to the con-
Sumers thereof.

One of said assortments is hereinafter described for the purpose of
showing the method used by respondent, and is a sfollows:

This assortment includes 12 “Yello-Bole” smoking pipes and a
bunchboard. Appearing on the face of the punchboard is the follow-
Ing inscription : ' o
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7 FREE NUMBERS 170
ALL NUMBERS ENDING IN 0" ARE FREE
Nos., 177-200-277-377-400-477-500-577 EACH RECEIVES A $1.50 IMPERIAL
YELLO-BOLE PIPE—Nationally Advertised

Sweet .
as
Honey . All Numbers Ending in
. The Pipe .
YELLO-BOLE That 1o 1PAY oo 1¢
$1.50 Cured With 2PAY .o 2¢
(Depiction Honey 3 PAY 3¢
of Pipe) EQUAL TO 4 PAY (o 4¢
Cured with THE BEST 5-6-7-8-9
IHoney AT ONLY EACH PAY ONLY 5¢
Free Draft . $1.50 Numbers Ending in 0
Double Condenser ’ Are FREE
IMPERIAL"

Nos. 22-44-66-122-144-166-222-244
206-322-344-366—422-444-466-522
544-566-622-644 Each Rec’s 20 Cigarettes

Last Punch in Each Section Rec’s A $1.50 Imperial Yello-Bole Pipe

Said pipes are distributed to the purchasing public in accordance
with the foregoing legend. The sales price of a punch on the board
is determined by the number punched. Persons punching numbers
ending in 1 pay 1 cent, 2 pay 2 cents, 3 pay 3 cents, 4 pay 4 cents,
and persons punching the numbers 5, 6, 7, 8, and 9 pay 5 cents.
Persons punching the number ending in “0” pay nothing for their
chance to receive one of the pipes which are distributed to the
persons punching the numbers designated on the punchboard legend.
Persons punching the numbers which are not designated on the legend
as receiving a pipe or cigarettes receive nothing for their money. The
pipes are worth more than 5 cents each and the purchaser who
purchases a number calling for a pipe or a package of cigarettes
receives the same for from 1 cent to 5 cents or in some cases free. The
numbers under the punches are effectively concealed from the pur-
chasers or prospective purchasers until the punch has been made
and the particular punch has been separated from the board. The
pipes are thus distributed to the purchasers of the punches from the
board wholly by chance and the amount such purchasers pay for the

. punch is also wholly determined by chance.

The respondent furnishes and has furnished other punchboards

and pipe assortments for use in the sale and distribution of its
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Smoking pipes by means of a game of chance, gift enterprise, or
lottery scheme; such punchboards and assortments are similar to the
one herein described and vary only in detail.

Par. 3. Retail dealers who purchase respondent’s smoking pipes,
directly or indirectly, expose and sell the same to the purchasing
Public in accordance with the sales plan aforesaid. Respondent thus
Supplies to, and places in the hands of others, the means of conducting
lotteries in the sale of its products in accordance with the sales plan
hereinabove set forth. The use by respondent of said sales plan or
Mmethod in the sale of its smoking pipes and the sale of said smoking
bipes by and through the use thereof and by the aid of said sales
blan or method is a practice of a sort which is contrary to an
established public policy of the Government of the United States.

Par. 4. The sale of smoking pipes to the purchasing public by
the method or plan hereinabove set forth involves a game of chance
or the sale of a chance to procure smoking pipes at prices much less
than the normal retail price thereof. Many persons, firms, and
corporations who sell and distribute smoking pipes in competition
Wwith respondent, as above alleged, do not use said method or any
Mmethod involving a game of chance or the sale of a chance to win
Something by chance or any other method contrary to public policy.
Many persons are attracted by said sales plan or method employed by
respondent in the sale and distribution of its smoking pipes by the
element of chance involved therein and are thereby induced to buy
and sell respondent’s smoking pipes in preference to smoking pipes
of said competitors of respondent who do not use the same or equiva-
lent methods. The use of said method by respondent because of said
game of chance has a tendency and capacity to unfairly divert trade
In commerce between and among the various States of the United
States and in the District of Columbia to respondent from its said
Competitors who do not use the same or equivalent methods.

Par. 5. The aforesaid acts and practices of respondent, as herein
alleged, are all to the prejudice and injury of the public and of
respondent’s competitors and constitute unfair methods of competi-
ttion in commerce and unfair acts and practices in commerce within
the intent and meaning of the Federal Trade Commission Act.

Rerort, F1xpiNgs As 1o THE Facts, AxpD OrDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission, on April 13, 1942, issued and there-
after served its complaint in this proceeding upon respondent, David
Chalmers Tobacco Co., a corporation, charging it with the use of un-
fair methods of competition in commerce and unfair acts and practices
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in commerce, in violation of the provisions of said act. On June 9,
1942, the respondent filed its answer, in which it admitted all the ma-
terial allegations of fact set forth in the complaint and waived all
intervening procedure and further hearing as to the facts. There-
after, the proceeding regularly came on for final hearing before the
Commission on the complaint and answer thereto, and the Commis-
sion, having duly considered the matter and being now fully advised
in the premises, finds that this proceeding is in the interest of the
public, and makes this its findings as to the facts and its conclusion
drawn therefrom.

FINDINGS AS TO THE FACTS

ParagrarH 1. Respondent, David Chalmers Tobacco Co., is a cor-
poration organized and doing business under the laws of the State of
Missouri with its office and principal place of business located at 724
Main Street, Kansas City, Mo. Respondent is now, and for more than
6 months last past has been, engaged in the sale and distribution of
smoking pipes, cigars, leather goods, and other articles of merchandise
to jobbers and retail dealers located at points in the various States of
the United States and in the District of Columbia. Respondent
causes and has caused said products, when sold, to be transported
from its principal place of business in the city of Kansas City, Mo.,
to purchasers thereof at their respective points of location in the
various States of the United States other than Missouri and in the
District of Columbia. There is now and has been for more than 6
months last past, a course of trade by respondent in such smoking
plpes and other merchandise in commerce between and among the
various States of the United States'and in the District of Columbla

In the course and conduct of said business respondent is and has
been in competition with other corporations and with partnerships
and individuals engaged in the sale and distribution of smoking pipes
and other merchandise in commerce between and among the various
States of the United States and in the District of Columbia.

Par. 2. In the course and conduct of its business, as described in
paragraph 1 hereof, respondent sells and has sold to wholesale
dealers, jobbers, and retail dealers certain assortments of smoking
pipes so packed and assembled as to involve the use of games of
chance, gift enterprises, or lottery schemes, when sold and distributed
to the consumers thereof.

One of said assortments is hereinafter described for the purpose of
showing the method used by respondent, and is as follows:
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~ This assortment-includes 12 “Yello-Bole” smoking* pipes and a
bunchboard. Appearing on the face of the punchboard is the
following inscription:

70 FREE NUMBERS 70
ALL NUMBERS ENDING IN “0” ARE FREE

Nos, 177_—200—277—377—400—477—500—577 EACH RECEIVES A $1.50 IMPERIAL
YELLO-BOLE PIPE—Nationally advertised

\
Sweet All Numbers Ending in
as
1 PAY e - 1¢
Cmy ey The Pipe
YELLO-BOLE That Is 2 PAY cooemmeee 2¢
$1.50
red With
(Deplction Culioney SPAY e 8¢
c?;f eﬁ‘pe)th EQUAL TO 4PAY . 4¢
Ly wl
THE BEST
Honey AT ONLY 56-7-8-9
Free Draft :
1.50
Double Condenser $1.5 EA;?:;;; ‘:SY ]gzil;lz';@
IMPERIAL 0 are FREE
\

Nos. 22-44-66-122-144-166-222-244
266-322-3414-306-422-444-406-522
544-506-622—644 Each Rec’'s 20 Cigarettes

Last Punch In Each Section Rec's A $1.50 Imperial Yello-Bole Pipe

. .Said pipes are distributed to the purchasing public in accordance
-W1th the foregoing legend. The sales price of a punch on the board
13 determined by the number punched. Persons punching numbers
ending in 1 pay 1 cent, 2 pay 2 cents, 3 pay 3 cents, 4 pay 4 cents,
ind persons punching the numbers 5, 6, 7, 8, and 9 pay 5 cents.

ersons punching the number ending in “0” pay nothing for their
chance to receive one of the pipes which are distributed to the
Persons punching the numbers designated on the punchboard legend.

ersons punching the numbers which are not designated on the
egend as receiving a pipe or cigarettes receive nothing for their
Money, The pipes are worth more than 5 cents each and the pur-
(‘hase'r who purchases a number calling for a pipe or a package of
Cgarettes receives the same for from 1 to 5 cents or in some cases
free. The numbers under the punches are effectively concealed from*
the purchasers or prospective purchasers until the punch has been
Made and the particular punch has been separated from the board.
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The pipes are. thus -distributed to the purchasers of the punches
from the board wholly by chance and the amount such purchasers
pay for the punch is also wholly determined by chance.

The respondent furnishes and has furnished other punchboards and
pipe assortments for use in the sale and distribution of its smoking
pipes by means of a game of chance, gift enterprise, or lottery scheme;
such punchboards and assortments are similar to the one herein
described and vary only in detail.

Par. 3. Retail dealers who purchase respondent’s smoking pipes,
directly or indirectly, expose and sell the same to the purchasing pub-
lic in accordance with the sales plan aforesaid. Respondent thus
supplies to and places in the hands of others the means of conducting
lotteries in the sale of its products in accordance with the sales plan
hereinabove set forth. The use by respondent of said sales plan or
method in the sale of its smoking pipes and the sale of said smoking
pipes by and through the use thereof and by the aid of said sales plan
or method is a practice of a sort which is contrary to an established
public policy of the Government of the United States.

Par. 4. The sale of smoking pipes to the purchasing public by the
method or plan hereinabove found involves a game of chance or the
sale of a chance to procure smoking pipes at prices much less than
the normal retail price thereof. Many persons, firms, and corpora-
tions who sell and distribute smoking pipes in competition with re-
spondent, as above found, do not use said method or any method in-
volving a game of chance or the sale of a chance to win something by
chance or any other method contrary to public policy. Many persons
are attracted by said sales plan or method employed by respondent’
in the sale and distribution of its smoking pipes by the element of
chance involved therein and are thereby induced to buy and sell
respondent’s smoking pipes in preference to smoking pipes of said
competitors of respondent who do not use the same or equivalent
methods. The use of said method by respondent because of said game
of chance has a tendency and capacity to, and does, unfairly divert -
trade in commerce between and among the various States of the
United States and in the District of Columbia to respondent from its.
said competitors who do not use the same or equivalent methods, and
as a result thereof substantial injury is being, and has been, done by
respondent to competition in commerce between and among the vari-
ous States of the United States and in the District of Columbxa
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CONCLUSION

The aforesaid acts and practices of respondent as herein set forth
constitute unfair methods of competition in commerce and unfair
acts and practices in commerce within the intent and meaning of the
Federal Trade Commission Act.

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commis-
sion upon the complaint of the Commission and the answer of re-
spondent, in which answer respondent admits all the material
allegations of fact set forth in said complaint, and states that it waives
all intervening procedure and further hearing as to said facts, and
the Commission having made its findings as to the facts and conclusion
that the said respondent has violated the provisions of the Federal .
Trade Commission Act.

It is ordered, That the respondent, David Chalmers Tobacco Co.,
a corporation, its officers, directors, representatives, agents, and em-
Ployees, directly or through any corporate or other device, in con-
hection with the offering for sale, sale, and distribution of smoking
Dipes, cigars, leather goods, and other articles of merchandise in
Commerce, as “commerce” is defined in the Federal Trade Commis-
sion Act, do forthwith cease and desist from:

1. Selling or distributing any merchandise so packed or assembled
that sales of such merchandise to the public are to be made, or may
be made, by means of a game of chance, gift enterprise, or lottery
scheme, : :

2. Supplying to, or placing in the hands of, others push or pull
cards, punchboards, or other lottery devices, either with assortments
of merchandise or separately, which said push or pull cards, punch-
boards, or other lottery devices are to be used, or may be used, in
selling or distributing said merchandise to the public.

3. Selling or otherwise distributing any merchandise by means of
a game of chance, gift enterprise, or lottery scheme.

1t is further ordered, That the respondent shall, within 60 days
after service upon it of this order, file with the Commission a report
In writing, setting forth in detail the manner and form in which it
has complied with this order.



12 FEDERAL TRADE COMMISSION DECISIONS

Complaint ' 3BSF.T.C.

. IN tHE MATTER OF

«THE RENESOL CORPORATION, MAURICE GOLDBERG
AND CHARLES GOLDBLATT

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 3 OF AN ACT OF CONGRESS APIPROVED SEDPT, 26, 1914

Docket 3695. Complaint, Jan. 25, 1939—Decision, July 6, 1942

Where a corporation and two individuals, who controlled and directed its affairs
and activities, engaged in the interstate sale and distribution of their
“Renesol” medicinal preparation for the treatment of epilepsy—

Represented, directly and Iindirectly, through advertisements disseminated by
them that their said product contained no harmful drugs, was not habit
forming, and was safe to use;

The facts being that while phenobarbltal—of which each capsule of said product
contained a graln—Is recognized by the medical profession as an appropriate
treatment for some of the symptoms of epilepsy, the drug is definitely habit
forming; and while various individuals have different tolerances therefor,
there are those to whom the administration of a small dose would be danger-
ous and, in unusnal instances, fatal; continued use of said drug in excessive
amounts will, in some cases, affect the comprehension, concentration, memory,
and judgment, and may produce toxic psychosis with hallucinations; their
recommended dosage wal excessive; and their produet conld not be con-
sidered safe and harmless;

With capacity and tendency to mislead and deceive a substantial por tion of the
purchasing public into itbe mistaken belief that said representations were
true, thereby causing it to purchase said preparation; whereby injury was

. done to a substantial portion of said public:

Ield, That such acts and practices, under the circumstances set forth, were all
to the prejudice of the public, and constituted unfair and deceptive acts and
practices in commerce,

Before Mr. Lewis C. Russell and Mr, John L. Hornor, trial
examiners.

Mr.J. W. Brookfield, Jr., for the Commission,

L.J. and G. A, Shapiro, of Brooklyn, N. Y., for respondents.

CoMPLAINT

'Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that The Renesol Corpo-
ration, and Maurice Goldberw and Charles Goldblatt, 1nd1v1dnals,
hereinafter referred to as respondents, have violated the provisions of
the said act, and it appearing to the Comnission that a proceeding by
it in respect thereof would be in the public interest, hereby issues its
complaint, stating its charges in that respect as follows:
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Paracrarn 1. Respondents, Maurice Goldberg and Charles Gold-
blatt, are individuals, maintaining their place of business at 551 Fifth
Avenue, New York, N. Y., and are now and have been for more than
2 years last past engaged in the business of offering for sale and selling
2 medical preparation or compound for the treatment of epilepsy
under the brand name “Renesol.”

Respondent, The Renesol Corporation, was incorporated under the
laws of the State of New York in the year 1933, and maintains its
Principal office and place of business at 551 Fifth Avenue, New York,
N. Y. Respondent, The Renesol Corporation, is owned, dominated,
Controlled, and directed by the individual respondents, Maurice Gold-

erg and Charles Goldblatt, who, since its incorporation, have con-
trolled, managed, and directed and now control, manage, and direct the
affairs and activities of said respondent, The Renesol Corporation.

Said respondent, The Renesol Corporation, under the direction and
tontro] of the individual respondents, Maurice Goldberg and Chatrles
GOldblatt, is now, and for more than 2 years last past, has been engaged
N advertising, selling, and distributing for use in the treatment of
epilepsy, a certain medical preparation designated “Renesol.” Said
espondents cause and for more than 2 years last past have caused, said
Preparation, when sold by them, to be shipped from their place of

Usiness in New York, N. Y., to the purchasers thereof located in
Various States of the United States other than the State of origin of
Such shipments, and in the District of Columbia. There is now and
hias been for more than 2 years last past, a course of trade in said
breparation “Renesol” sold and distributed by the respondents in com-
nerce between and among the various States of the United States,
3nd in the District of Columbia.

Par, 2. In the course and conduct of their aforesaid business, the
Tespondents have disseminated and are now disseminating and have
Caused and are now causing the dissemination of false advertisements
toncerning their said product by United States mails, by insertion 1n
Dewspapers and periodicals having a general circulation and also in
Orculars and other printed or written matter, all of which are dis-
tributed in commerce among and between the various States of the
United States and by other means in commerce as commerce is defined
In the Federal Trade Commission Act, for the purpose of inducing
and which are likely to induce directly or indirectly the purchase of
their said product ; and have disseminated and are now disseminating
4nd have caused and are now causing the dissemination of false adver-
tisements concerning their said product by various means for the pur-
Pose of inducing and which are likely to induce directly or indirectly
the purchase of their said product in commerce as commerce is defined

509749m—43—vol. 85—+
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in the Federal Trade. Commission Act. Among and typical of the
false statements and representations contained in said advertisements
disseminated, and caused to be disseminated as aforesaid, are the
following: ' .

Renesol DOES NOT CONTAIN Any BROMIDES OR any other HARMFUL
or HABIT-FORMING DRUGS and is absolutely safe for use by both children and
adults.

Renesol is not habit forming making it perfectly safe to use.

Renesol is not harmful—either to stomach, kidney or skin.

Most important RENESOL DOES NOT CONTAIN HABIT-FORMING OR
HARMFUL DRUGS OF ANY KIND. It is absolutely safe to use for children
as well as adults.

It is safe and harmless—so safe that even a child can take it.

The greatest gift that has ever been bestowed upon mankind is unquestionably
HEALTII AND HAPPINESS. You who have suffered much will fully appreciate
the normal, happy and healthy life which the RENESOL treatment assures you.
Your RENESOL treatment will make you realize as it has for countless others
who have. been relieved of suffering and misery that a NEW LIFE OF JOYOUS
FREEDOM FROM THE ILLS AND EMBARRASSMENTS OF EPILEPSY
AWAIT YOU!

Through the use of the statements and representations hereinabove
set forth, and others similar thereto not specifically set out herein, all
of which purport to be descriptive of the remedial, curative, or thera-
peutic properties of respondents’ product, and of the ingredients con-
tained therein, respondents have represented and do now represent,
directly and indirectly, that respondents’ preparation “Renesol” will
assure to the user a normal, happy, and healthy life; that it contains
no harmful drugs, that it is not habit forming; and that it is safe
to use.

Par. 3. The aforesaid representations and claims made by the
respondents as hereinabove described are grossly exaggerated, mis-
leadmg, and untrue, and constitute false advertising. In truth and
in fact, respondents’ preparation “Renesol” will not assure the user
a noxmal, happy, and healthy life, It does contain harmful drugs
and may be habit forming. It cannot be used indiscriminately with
safety. Said advertisements of respondents are also false in that they
fail to reveal that the use of this preparation, under the conditions
prescribed in said advertisements and under such conditions as are
customary and usual, may result in serious illness as well as nervous
and mental dlsorders.

Par. 4. The use by the respondents of the foregoing false, deceptive,
and misleading statements, representations, and advertisements, dis-
seminated as aforesaid with respect to said medicinal preparation, has
had and now has the capacity and tendency to and does mislead and
deceive a substantial portion of the purchasing public into the errone-
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ous and mistaken belief that respondents’ said preparation does not
in fact contain any harmful drugs, is not habit forming, is safe to
use, and that its use will assure the user a normal, happy, and healthy
life, and causes a portion of the purchasing public, because of said
erroneous and mistaken belief so engendered, to purchase respond-
ents’ said preparation. As a result thereof, injury has been and is
now being done by respondents to a substantial portion of the pur-
chasing public in the various States of the United States and in the
Distriet of Columbia.

Par, 5. The aforesaid acts and practices of the respondents, as
herein alleged, are all to the prejudice of the public and constitute
unfair and deceptive acts and practices in commerce within the intent
and meaning of the Federal Trade Commission Act.

Report, FinpiNGs As To THE Facrs, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission on January 25, 1939, issued and sub-
Sequently served its complaint in this proceeding upon the respondents
hamed in the caption hereof, charging them with the use of unfair and
deceptive acts and practices in commerce in violation of the provisions
of said act. After the issuance of said complaint and the filing of
respondents’ answer thereto, certain facts agreed upon were read into
the record, and testimony and other evidence in support of and in
Opposition to the allegations of the complaint were introduced before
¢xaminers of the Commission theretofore duly designated by it, and
sald agreed facts, testimony, and other evidence were duly recorded
and filed in the office of the Commission. Thereafter, the proceeding
regularly came on for final hearing before the Commission on the said
complaint, the answer thereto, the agreed facts, testimony and other
evidence, report of the trial examiners and exceptions thereto, and
briefs in support of and in opposition to the complaint (oral argument
hot having been requested) ; and the Commission, having duly con-
sidered the matter and being now fully advised in the premises, finds
that this proceeding is in the interest of the public and makes this its
findings as to the facts and its conclusion drawn therefrom.

FINDINGS A8 TO THE FACTS

Paracrapu 1. Respondent, The Renesol Corporation, is a corpora-
tion organized and existing under the laws of the State of New York
and having its principal office and place of business at 551 Fifth Ave-
hue, New York, N. Y. Respondents, Maurice Goldberg, an individual,
and Charles Goldblatt, an individual, control, manage, and direct the
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affairs and activities of the corporate respondent, and have since its
organization in 1933 controlled, managed, and directed said affairs
and activities.

Par. 2. Respondent, The Renesol Corporation, under the direction
and control of the individual respondents, Maurice Goldberg and
Charles Goldblatt, is now, and for a number of years last past, has
been engaged in advertising, selling, and distributing a medical
preparation designated “Renesol” for use in the treatment of epilepsy.
Said respondents cause, and for a number of years last past have
caused, said preparation, when sold by them, to be shipped from their
place of business in New York, N. Y., to purchasers thereof located
in various States of the United States other than the State of New
York and in the District of Columbia, and maintain and have main-
tained a course of trade in said preparation in commerce between and
among the various States of the United States and in the District of
Columbia. . ,

Par. 3. In the course and conduct of their aforesaid business re-
spondents, by means of the United States mails and by various means
in commerce, as “commerce” is defined in the Federal Trade Commis-
sion Act, have disseminated and are now disseminating, and have
caused and are now causing the dissemination of, false advertisements
concerning their said medicinal preparation, and respondents by
various means have also disseminated and are now disseminating, and
have caused and are now causing the dissemination of, false advertise-
ments for the purpose of inducing, and which are likely to induce,
directly or indirectly, the purchase of said medicinal preparation in
commerce, as “commerce” is defined in the Federal Trade Commission
Act.

Among and typical of the false representations contained in the
advertisements disseminated and caused to be disseminated as afore-
said are the following: ]

Renesol DOES NOT CONTAIN ANY BROMIDES OR any other ITARMFUL or
HABIT-FORMING DRUGS and is absolutely safe for use by both children
and adults,

Renesol is not habit forming, maklng it perfectly safe to use.

Renesol is not harmful—either to stomach, kidney, or skin. '

Most important, RENESOL DOES NOT CONTAIN HABIT-FORMING OR
HARMFUL DRUGS OF ANY KIND, It is absolutely safe to use for children
as well as adults,

It is safe and harmless—so safe that even a child can take it.

Par. 4. Through the use of the statements and representations here-
inabove set forth and others similar thereto not specifically set out
herein, all of which purport to be descriptive of the therapeutic prop-
erties of respondents’ product and of the ingredients contained therein,
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respondents have represented and now represent, directly or indirectly,
that respondents’ preparation “Renesol” contains no harmful drugs,
that it is not habit forming, and that it is safe to use.

Par. 5. Respondents’ product, “Renesol,” is sold to members of the
Public in capsule form, and each capsule contains one grain of pheno-

* barbital and some bicarbonate of soda. Respondents furnish to pur-,

chasers of “Renesol” directions for the administration thereof, which
read in part:

Three (8) capsules are taken with a gluss of water twice a day, once after
breakfast, and again one hour before going to bed at night. This is continued
until the patient begins to feel DROWSY AND DIZZY, If at the end of the
thirg day, drowsiness has not occeurred, then continue to take three (3) capsules
twice a day for two more days, but NO MORE.

This initial dosage is for the purpose of placing patient fully under the influ-
€nce of the treatment.

As soon as the drowsiness begins to occur, or at the end of the fifth day,

EVEN IF THE DROWSINESS IIAS NOT YET BEGUN, the patient begins to
take two (2) capsules ONCE A DAY before going to bed at night. After having
taken two (2) capsules once a day for three days, in the majority of the cases
the symptoms of the disease are CONTROLLED and there Is no longer any
drowsiness. Then two (2) capsules a day is the proper dose to continue to
take before going to bed.
The directions further provide that in certain contingencies the dosage
be increased to the amount of the initial dosage, and provision is also
Made that in other contingencies a gradual reduction in dosage be
Made. Various suggestions are also made with respect to diet, regu-
lation of bowels, and avoidance of excitement.

Phenobarbital in proper dosage under adequate direction and super-
Vision is recognized by the medical profession as an appropriate treat-
Ment for some of the symptoms of epilepsy. It is a sedative and
tends to ameliorate the violcnce of epileptic seizures. It is sometimes
administered separately and sometimes in conjunction with bromides.

Through continued use of phenobarbital, a craving for it may be
developed, and the denial of it to a patient who has become habituated
to its use may result in the patient developing the usual symptoms
of withdrawal of the drug. It is definitely a habit-forming drug,
ot to the extent that morphine is, but to a greater degree than some
Other drugs which are recognized as habit-forming. Various indi-
Viduals have different tolerances for phenobarbital. Some indi-
Viduals are exceedingly sensitive to it, some less so, and others may
have more than the normal or average tolerance for it. There are,
hOWever, individuals to whom the administration of what might be
Considered a small dose would be dangerous and could, in unusual

. tonditions, result in death.
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The dosage recommended by respondents is excessive. This fact
was evidently recognized by respondents, and before the conclusion
of the trial of this case they revised the directions furnished to pur-
chasers and substantially reduced the dosage recommended therein.
The continued use of phenobarbital in excessive amounts will, in some

. cases, affect the comprehension, concentration, memory, and judg-
ment of an individual, and may produce toxic psychosis with
hallucinations.

In view of the fact that phenobarbital is habit-forming, and of
the varying degrees of sensitivity to the drug among individuals, as
well as the effects which may result from the use of doses not usually
considered excessive, the' Commission concludes that respondents’
product is not a safe and harmless one,

Pir. 6. The use by respondents of the false, deceptive, and mis-
leading statements, representations, and advertisements with respect
to “Renesol,” disseminated as aforesaid, has had and now has the
capacity and tendency to mislead and deceive a substantial portion
of the purchasing public into the erroneous and mistaken belief that
respondents’ said preparation does not contain any harmful drugs,
is not habit forming, and is safe to use, and causes a portion of the
purchasing public because of such erroneous and mistaken belief to
purchase respondents’ said preparation. As a result thereof, injury
has been and is now being done by respondents to a substantial portion
of the purchasing public in the various States of the United States and
in the District of Columbia.

CONCLUSION

The aforesaid acts and practices of the respondents are all to the
prejudice of the public and constitute unfair and deceptive acts and
practices in commerce within the intent and meaning of the Federal
Trade Commission Act.

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commis-
sion upon the complaint of the Commission and the answer of respond-
" ents, certain agreed facts, testimony, and other evidence in support of
and in opposition to the allegations of the complaint taken before
examiners of the Commission theretofore duly designated by it, report
‘of the trial examiners and exceptions thereto, and briefs in support of
and in opposition to the complaint, and the Commission having made
its findings as to the facts and its conclusion that said respondents
have violated the provisions of the Federal Trade Commission Act.
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1t s ordered, That respondent, The Renesol Corporation, its officers,
gents, representatives, and employees, and respondents, Maurice
Goldberg, and Charles Goldblatt, individuals, their representatives,
Agents, and employees, jointly or severally, directly or through any
Corporate or other device, in connection with the offering for sale, sale,
and distribution of the medicinal preparation designated “Renesol,”
Or any other medicinal preparation which is substantially similar in
Composition or possesses substantially similar properties, whether sold
under the same name or any other name, do forthwith cease and
desist from disseminating or causing to be disseminated any advertise-
Ment by means of the United States mails, or by any means in com-
Merce, as “commerce” is defined in the Federal Trade Commission
Act, or disseminating or causing to be disseminated any advertisement

¥ any means for the purpose of inducing, or which is likely to induce,
irectly or indirectly, the purchase in such commerce of the medicinal
Preparation designated “Renesol,” which advertisement:
_ L Represents, directly or through inference, that said preparation
18 not habit forming, or that it is safe or harmless.

2. Fails to reveal that the use of said preparation in excessive doses
May result in serious injury to the physical and mental health of the
User: provided, further, that such advertisement need contain only
the statement, “Cavmon: Use only as directed,” if and when the
directions for use, wherever they appear on the label, in the labeling
or both, contain a warning to the above effect; and provided further,
that such directions for use do not recommend dosage of said prepara-
tion in excess of that recommended in respondents’ directions as
revised during the trial of this case.

It is further ordered, That the respondents shall, within 60 days
after service upon them of this order, file with the Commission a report
I writing setting forth in detail the manner and form in which they

have complied with this order.
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In THE MATTER OF

GENE HUGHES DRUG STORES, INC., ALSO TRADING AS

SACRAMENTO PHARMACAL COMPANY AND EUGENE
P. HUGHES

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket }3168. Complaint, Sept. 17, 1940—Decision, July 6, 1942

Where a corporation and its president, engaged in interstate sale and distribution
of their “SLENDOIDS"” drug preparation; by advertlsements in newspapers,
circulars, and other advertising literature, directly and by implication—

Represented that thelr sald preparation was a cure or remedy for obesity and
constituted a safe, competent, and effective treatment therefor; and that
use thereof “tones up the entire system,” “Turns ugly Fat into Energy,” and
would relleve the body of excess fat without harmful effects;

The facts being it was not such a cure or safe, effective treatment for obesity;

-properties thereof were limited to effecting a reduction in weight through
cathartic dehydration; and because of such action it might irritate the colon

and rectum and tend to produce an Irritation of the nervous system, resulting
in serious Injury to health;

With tendency and capacity to mislend and decelve a substantial portlon of the
purchasing publle into the mistaken belief that such statements were true,
and thereby induce purchase thereof:

Held, That such acts and practices, under the circumstances set forth, were all
to the prejudice and injury ot the public, and constituted unfair and deceptive
acts and practices in commerce,

Before Mr. Edward E. Reardon, trial examiner,
Mr, DeWitt T. Puckett for the Commission. _
Mr. A. M. Mull, Jr., of Sacramento, Calif., for respondents.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said .act, the Federal
Trade Commission, having reason to believe that Gene Hughes Drug
Stores, Inc., a corporation, also trading as Sacramento Pharmacal Co.,
and Eugene P. Hughes, an individual, trading as Sacramento Phar-
macal Co., and as officer of Gene Hughes Drug Stores, Inc., hereinafter
referred to as respondents, have violated the provisions of said act,
and it appearing to the Commission that a proceeding by it in respect
thereof would be to the public interest, hereby issues its complaint,
stating its charges in that respect as follows:

Paracrarr 1. Respondent, Gene Hughes Drug Stores, Inc., is a
corporation organized, existing, and doing business under the laws of
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the State of California, with its office and principal place of business
located at 500 J Street, Sacramento, Calif. Respondent, Eugene P.
’1_Ughes, is an individual and the president of the aforesaid corporation
‘flth his principal office and place of business located at 500 J Street,
bacramento, Calif. Both the individual respondent, Eugene P.
_HUgheS, and the corporate respondent do business under the trade
name of Sacramento Pharmacal Co.

Par. o, Respondents are now, and for several years past have been
engaged in the sale and distribution of a drug preparation advertised
and known as “SLENDOIDS” and as “SLENDOIDS Nu-Form Cap-
Sules,” which preparation has been offered for sale and sold as a treat-
ment for obesity. Respondents have caused said preparation, when
Sold, to be transported from their place of business in the State of Cali-

_Ol‘{lia to purchasers thereof located in various other States of the
United States. Respondents’ maintain and at all times mentioned
erein have maintained, a course of trade in said preparation in com-
Tnerce between and among the various States of the United States and
In the District of Columbia. '
Par. 3. In the course and conduct of their aforesaid business, the

Tespondents have disseminated and are now disseminating, and have

¢aused and are now causing the dissemination of, false advertisements
oncerning their said preparation by the United States mails and by
Vvarious other means in commerce, as commerce is defined in the Fed-
eral Trade Commission Act; and respondents have also disseminated
and are now' disseminating, and have causcd and are now causing the
1ssemination of, false advertisements concerning their said prepara-
th.Tl by various means, for the purpose of inducing and which are likely
to induce, directly or indirectly, the purchase of their said preparation
I commerce, as commerce is defined in the Federal Trade Commission
Act, Among and typical of the false, misleading, and deceptive
Statements and representations contained in said advertisements dis-
Seminated and caused to be disseminated as hereinabove set forth, by
t}_le United States mails, by advertisements in newspapers, and by
Clrculars and other advertising literature, are the following:

"DON'T BE FAT
SLENDOIDS Nu-Form Capsules

~. .

An Improved formula that tones up the entire system. Turns ugly Fat into
E“ePEY. Users say “Amazing.” Reduce thls Safe, Easy Way.

At leading drug stores. ’

HELEN—the fat girl & I met again. She took the hint & is reducing with
SIendoids from Walgreens. She says if T can she can too. Lou.

. Par. 4. Through the use of the statements and representations here-
lnabove set forth, and others similar thereto not specifically set out
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lierein, the respondents have represented, directly, and by implication,
that their preparation designated as “SLENDOIDS” and as “SLEN-
DOIDS Nu-Form Capsules” is a cure or remedy for obesity and con-
stitutes a safe, competent, and effective treatment therefor, and that
the use of said preparation will tone up the entire system, turn ugly
fat into energy, and relieve the body of excess fat without harmful
effects.

Par. 5. The aforesaid statements and representations used and dis-
seminated by the respondents as hereinabove set forth are grossly
exaggerated and false and misleading. In truth and in fact, respond-
ents’ preparation “SLENDOIDS,” otherwise designated as “SLEN-
DOIDS Nu-Form Capsules,” is not a cure or remedy for obesity and
does not constitute a safe, competent, or effective treatment therefor
and its use will not tone up the entire system, turn fat into energy,
or relieve the body of excess fat without harmful effects. The prop-
erties of said preparation are limited to effecting a reduction in weight
because of the cathartic dehydration resulting from the use of this
preparation. Because of such action the use of this preparation may
irritate the colon and rectum and tend to produce an irritation of the
nervous system resulting in serious injury to health.

Pagr. 6. The use by the respondents of the aforesaid false, misleading
and deceptive statements and representations with respect to their
said preparation, as aforesaid, has had and now has the capacity and
tendency to mislead and deceive a substantial portion of the purchasing
public into the erroneous and mistaken belief that such statements and
advertisements are true and that the preparation de51gnated as
“SLENDOIDS” and as “SLENDOIDS Nu-Form Capsules” is an
improved formula that tones up the entire system, turns ugly fat into
energy, and relieves the body of excess fat, safely and easily, and to
induce, directly or indirectly, purchase by the public of respondents’
said preparation.

Par. 7. The aforesaid acts and practices of respondents as herein
alleged are all to the prejudice and injury of the public and constitute
unfair and deceptive acts and practices in commerce within the intent
and meaning of the Federal Trade Commission Act.

RerorT, FINDINGS A8 TO THE Facts, AND ORrDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission, on September 17, 1940, issued and
subsequently served its complaint in this proceeding upon the re-
spondents, Gene Hughes Drug Stores, Inc., a corporation, also trading
as Sacramento Pharmacal Co., and Eugene P. Hughes, an individual.
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trading as Sacramento Pharmacal Co., and as officer of Gene Hughes
Drug Stores, Inc., charging them with the use of unfair and deceptive
acts- and practices in commerce in violation of the provisions of
said act,
- _A hearing was held in this matter on June 23, 1941, at which time a
SE‘PUIation as to the facts entered into by and between counsel for the
~Ommission and counsel for the respondents, was read into the record
n !ieu of testimony in support of the charges stated in the complaint,
Or In opposition thereto, and which stipulation further provided that
the Commission may proceed upon said statement of facts, without
oral argument or the filing of briefs, to make its report stating its
f.indings as to the-facts and its conclusion based thereon and enter
1ts order disposing of the proceeding. Respondents expressly waived
the filing of a trial examiner’s report upon the evidence.
Thereafter, this proceeding regularly came on for final hearing

efore the Commission upon said complaint and testimony and other
eVide.nge in the form of a stipulation as to the facts upon the record;
and the Commission, having duly considered the matter and being
Now fully advised in the premises, finds that this proceeding is in
the interest of the public and makes this its findings as to the facts
and its conclusion drawn therefrom:

FINDINGS A8 TO THE FACTS

Paracrarn 1. Respondent, Gene Hughes Drug Stores, Inc., is a
Corporation orgamized, existing, and doing business under the laws of
the State of California, with its office and principal place of business
located at 500 J Street, Sacramento, Calif. Respondent, Eugene P.

lughes, is an individual and the president of the aforesaid corpora-
t‘lon, with his principal office and place of business located at 500 J

treet, Sacramento, Calif. Both the individual respondent, Eugene
P, Hughes, and the corporate respondent do business under the trade
Name of Sacramento Pharmacal Co.

Par. 2. Respondents are now, and for several years past have been,
®ngaged in the sale and distribution of a drug preparation advertised
and known as “SLENDOIDS” and as “SLENDOIDS Nu-Form
Capsules,” which preparation has been offered for sale and sold as a
'_U‘eatment for obesity. Respondents have caused said preparation,
When sold, to be transported from their place of business in the State
of California to purchasers thereof located in various other States
O.f the United States. Respondents maintain and at all times men-
tioned herein have maintained, a course of trade in said preparation
In commerce between and among the various States of the United
States and in the District of Columbia.
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Par. 3. In the course and conduct of their aforesaid business, the
respondents have disseminated, and -have caused the dissemination
of, false advertisements concerning their said preparation by the
United States mails and by various other means in commerce, as “com-
merce” is defined in the Federal Trade Commission Act; and re-
spondents have also disseminated, and have caused the dissemination
of, false advertisements concerning their said preparation by various
means, for the purpose of inducing and which are likely to induce
directly or indirectly, the purchase of their said preparation in com-
merce, as “commerce” is defined in the Federal Trade Commission*Act.
Among and typical of the false, misleading, and deceptive statements
and representations contained in said advertisements disseminated and
caused to be disseminated as hereinabove set forth, by the United
States mails, by advertisements in newspapers, and by circulars and
other advertising literature, are the following:

DON'T BE FAT
SLENDOIDS Nu-Form Capsules

An improved formula that tones up the entire system. Turns ngly Fat into
Energy. Users say “Amazing.” Reduce this Safe, Easy Way.

At leading drug stores, : ’

HELEN—the fat girl & I met again. She took the hint & is reducing with
Slendoids from Walgreens. She says If I can she can too. Lou. .

Par. 4. Through the use of the statements and representations
hereinabove set forth, and others similar thereto not specifically set
out herein, the respondents have represented, directly and by implica-
tion, that their preparation designated as “SLENDOIDS” and as
“SLENDOIDS Nu-Form Capsules” is a cure or remedy for obesity
and constitutes a safe, competent, and effective treatment therefor,
and that the use of said preparation will tone up the entire system,
turn ugly fat into energy, and relieve the body of excess fat without
harmful effects.

Par. 5. The aforesaid statements and representations used and dls—
seminated by the respondents as hereinabove set forth, are grossly
exaggerated and false and misleading. In truth and in fact, respond-

“ents’ preparation “SLENDOIDS,” otherw1~e designated as “SLEN-
DOIDS Nu-Form Capsules,” is not a cure or remedy for obesity
and does not constitute a safe, competent, or effective treatment there-
for, and its use will not tone up the entire system, turn fat into energy,
or relieve the body of excess fat without harmful effects. The prop-
erties of said preparation are limited to effecting a reduction in weight
because of the cathartic dehydration resulting from the use of this
preparation. Because of such action the use of this preparation may
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Uritate the colon and rectum and tend to produce an irritation of the
Nervous system, resulting in serious injury to health.

. PAR. 6. The use by the respondents of the aforesaid false, mislead- -
g, and deceptive statements and representations with respect to
their saiq preparation, as aforesaid, has had and now has the capacity
4nd tendency to mislead and deceive a substantial portion of the
Purchasing public into the erroneous and mistaken belief that such
Statements and advertisements are true and that the preparation
designated as “SLENDOIDS” and as “SLENDOIDS Nu-Form Cap-
Sules” i3 an improved formula that tones up the entire system, turns
“gl_y fat into energy, and relieves the body of excess fat safely and
€asily, and to induce, directly or indirectly, purchase by the public of
Tespondents’ said preparation. .

CONCLUSION

The aforesaid acts and practices of respondents, as herein found,
e all to the prejudice and injury of the public and constitute unfair
and deceptive acts and practices in commerce within the intent and
Meaning of the Federal Trade Commission Act.

ORDER TO CEASE AND DESIST

) This proceeding having been heard by the Federal Trade Commisa
Slon upon the complaint of the Commission and stipulation as to the
Acts entered into by and between counsel for the Commission and
*ounsel for the respondents upon the record; and the Commission hav-
g made its findings as to the facts and its conélusion that said
Tespondents have violated the provisions of the Federal Trade Com-
Mission Act.
1t s ordered, That the respondents, Gene Hughes Drug Stores, Inc.,
8 corporation, trading as Sacramento Pharmacal Co. or trading under
4y other name, its officers, representatives, agents, and employees,
and Eugene P. Hughes, an individual, trading as Sacramento Phar-
Macal Co. or trading under any other name, and as officer of the cor-
Porate respondent, Gene Hughes Drug Stores, Inc., his representa-
1ves, agents, and employees, directly or through any corporate or
°.th8r device in connection with the offering for sale,\sale, or distribu-
ton of their preparation known as “SLENDOIDS” and as “SLEN-
JOIDS Nu-Form Capsules,” or any other preparation of substantially
Smilar composition or possessing substantially similar properties,
Wbether sold under the same name or under any other name, do forth-
With cease and desist from directly or indirectly:
1. Disseminating, or causing to be disseminated, any advertisement
by means of the United States mails or by any means in commerce as
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“commerce” is defined in the Federal Trade Commission Act, which
advertisement represents directly or through inference.

(@) That respondents’ preparation is a cure or remedy for obesity
or that it constitutes a safe, competent, or effective treatment therefor.

(5) That the use of respondents’ preparation will tone up the entire
system or turn fat into energy. '

(¢) That the use of respondents’ preparation will relieve the body
of excess fat without harmful results.

2. Disseminating, or causing to be disseminated, any advertisement
by any means, for the purpose of inducing or which is likely to induce,
directly or indirectly, the purchase in commerce as “commerce” is
defined in the Federal Trade Commission Act, of respondents’ prep-
aration, which advertisement contains any of the representations
prohibited in paragraph 1 hereof and, the respective subdivisions
thereof.

It i3 further ordered, That the respondents shall, within 60 days
after service upon them of this order, file with the Comntission a
report in writing, setting forth in detail the manner and form in which
they have complied with this order.
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Syllabus

Ix i1 MATTER OF

PEGGIE MORAN COMPANY, INC., AND IRENE
JOHNSTON, INC.

“OMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 4415. Complamt, Dec. 13, 1940—Decision, July 7, 1942

Where two corporations, engaged in the interstate sale and distribution—prin-

cipally to retail dealers, including dep:irtment stores, drug stores, and beauty
shops—of “Peggie Moran Savon” reducing soap, which the second, also

l operating a beauty shop, purchased from the first;

Acting in conjunction with each other and following a plan of cooperative adver-
tising pursued by said first corporation under which it assisted 1ts customers
In the advertisement of said product, supplying advertlsing circulars and
leaflets for distribution, paying a portion of the cost of advertising through
allowing discounts on dealers’ invoices upon the submission by the dealer of a
tear sheet showing the newspaper advertisement, supplying its dealers with
hats and copies for their use in newspaper advertising, and assisting them

. R in the preparation of other newspaper advertisements—
Cp

resented, through extensive advertisement of said soap by means of circulars
and leaflets distributed among the public, and through advertisements in-
Serted in Los Angeles newspapers of wide circulation in California and
other States, directly or by implication, that their soap was an effective
reducing agent through the use of which excessive flesh or fat could be
removed fror the body or from any particular portion or area thereof;

The facts being said soap was Incapable of affecting the size or weight of the
_bOdy: while Bentonite clay—the only ingredient therein for which they
clalmed any reducing properties—might, because of its hygroscopic action
or affinity for water, withdraw small amounts thereof from the body through
the skin, such amounts would be negligible ; and any such hygroscopie action
Would also be materlally lessened by redson of the substantial quantities of
;vutér used in manufacture of the soap and preparation of the lather there-

rom;

Witn tendency and capacity to mislead and decelve a substantial portion of the
purchasing publie Into the mistaken belief that said soap possessed reducing
Droperties and values, thereby inducing it to purchase substantlal quantities
thereof :

Teld, That such acts and practices, under the circumstances set forth, were all
to the prejudice of the public, and constituted unfair and deceptive acts
and practices in commerce,

As respects the valldity of elaims in behalf of a soap represented as capable of and
etlective for reducing the body or certain parts thereof through use in bathing,
by reason of the Bentonite clay included therein, with its hygroscople proper-
ties or affinity for water, testimony offered in support of such claims by
Witnesses to the effect that they had obtained satisfactory results therefrom
Wwas {nsufficient to overcome the expert testimony that the soap was incapable,
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through said properties or otherwise, of affecting the size or weight of the
body; it appearing that other users had testified that they had experienced
no reduction and that some of those who testified to a reduction in weight
following the use of the soap had been contemporaneously dieting.

Before Mr, Edward E. Reardon, trial examiner,
Mr. Morton Nesmith and Mr, Merle P. Lyon for the Commission,
Mr.John F. Roberts, of Los Angeles, Calif., for respondents, *

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said act, the Federal
Trade Commission having reason to believe that Peggie Moran Co.,
Inc., a corporation, and Irene Johnston, Inc., a corporation, herein-
- after referred to as respondents, have violated the provisions of said
act, and it appearing to the Commission that a proceeding by it in
respect thereof would be in the public interest, hereby issues its com-
plaint, stating its charges in that respect as follows:

ParacrapH 1. Respondent, Peggie Moran Co., Inc., is a corporation
organized, existing, and doing business under and by virtue of the
laws of the State of California, with its principal office and place of
business located at 172934 North Wilcox Avenue in the city of Holly-
wood, State of California.

Respondent Irene Johnston, Inc,, is a corporatlon organized, exist-

ing, and doing business under and by virtue of the laws of the State

of California, with its principal place of business located at Suite 207,
811 West Seventh Street, in the city of Los Angeles, State.of
California.

Par. 2. Said respondent, Peggie Moran Co., Inc., is now and for
more than 2 years last past has been engaged in the sale and distribu-
tion of a soap product, which it is claimed possesses reducing proper-
ties, and which is currently sold under the trade name “Peggie Moran
Savon,” This product was formerly designated and sold under the
name of “Peggie Moran Deluxus.” Said respondent causes said prod-
uct to be made up or manufactured for it on special order according
to its own formula: Said respondent causes said product, when sold
by it, to be transported from its place of business in Hollywood, Calif.,
to purchasers thereof located in various States of the United States
other than the State of California, and in the District of Columbia.
Said respondent maintains and at all times mentioned herein has
maintained a course of trade in said product in commerce between
and among the various States of the United States and in the District
of Columbia,
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The respondent, Irene Johnston, Inc., operates a permanent-wave
and beauty salon, and in connection with this business distributes and
sells said product kown as “Peggie Moran Savon” and formerly sold
and distributed as “Peggie Moran Deluxus,” purchased from Peggie
Moran Co., Inc.. This respondent, likewise, causes said product, when
sold by it, to be transported from its said place of business in Los
Angeles, Calif., to purchasers thereof located in various States of the
United States other than the State of California, and in the District
of Columbia. This respondent maintains and at all.times mentioned
herein has maintained a course of trade in said product in commerce
between and among the various States of the United States and in the
District of Columbia.
Said respondents have cooperated each with the other in the sale
and distribution of said product in said commerce,
Par. 8. In the course and conduct of their aforesaid business the
respondents have disseminated and are now disseminating and have
. taused und are now causing the dissemination of false advertisements -
-toncerning said product known as “Peggie Moran Deluxus” and
“Peggir Moran Savon” by insertion in newspapers having a general
circulation, all of which are distributed in commerce among and be-
tween the various States of the United States, and by other means
In commerce as commerce is defined in the Federal Trade Commission
Act, for the purpose of inducing and which are likely to induce,
_ directly or indirectly, the purchase of said product and have dissemi-
Nated and are now disseminating and have caused 'and are now caus-
Ing the dissemination of false advertisements concerning said product
¥ various means, for the purpose of inducing and which are likely -
to induce, directly or indirectly, the purchase of said product in com-
merce as commerce is defined in the Federal Trade Commission Act.
Among and typical of the false statements and representations con-
tained in said advertisements disseminated and caused to be dissemi-
hated as aforesaid are the following: :

I GAVE MYSELF A NEW FIGURE

(Picture of Mrs. May B. Come in today and get my cireular with true
Mol‘an, president of respond- and remarkable stories of what some women
ent Peggie Moran "Co., Inc, have done with SAVON—giving to themselves
before using -Peggie Moran new contours and trimmer lines—truly ‘mnew

Savon). figures for old”—adding charm and graceful-
ness where Dbulging lines had marred thelr:
attractiveness.

(Picture of same ‘persen Many drugs tukeh to reduce are often dan-
after using Peggle Moran gerous to health. Dieting and violent exercise
Savon, showing marked re- are not always advisable. Women who have

5007491m—43—vol. 35 ——3
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duction in size, stature and wused SAVON have not resorted to any of these
weight.) Yet we have on file unsolicited letters from

women who say THEY HAVE CUT DOWN THE !}

MEASUREMENTS OF THEIR HIPS, LEGS
ANKLES, WAIST, BUST, NECK and ARMS.
Among my personal acquaintances I have seep
a wondeérful change. I know what it has done
for me. One can not read these letters and
actually see the changes in the figures of SAVON
users without MARVELLING at what has taken
. place. . .

As you read these letters and see these pic-
tures you will realize why, to me,' SAVON means
a NEW ERA FOR WOMEN with those em-

X barrassing bulges who bave found it impossible
to wear the clothes every woman desires.

My records—filed with my own physician—show my measurements before—
and after—I started applying SAVON.

DATE HIPS WAIST NECK BUST '
4/1/38 48 44 131 50
9/6/39 43 3¢ 121, 41 '

I want you to use SAVON with the full knowledge of what it really is—a way
other women and I have trimmed inches from bulging curves. I hope SAVON
will bring to YOU the same gratifying pleasure and delight it has to me—
and to those whose letters are reprogduced in my circular,

(Dealer’s signature and address)
L] L ] L] L J * L ] .

I GAVE MYSELF A NEW FIGURE

(Picture of Mrs. Charlotte Actual photographs of the woman who wrote
* Russell, Bishop, Calif., or 8227 the letter below. From her new figure Miss R.
Kirkwood Dr., Hollywood, gets genuine pleasure increased by the inner
Calif.,, after using Peggle feeling we all get when we realize we are
Moran Savon, showing marked “better looking” and can pick and wear styles
reduction in size and weight.) in clothes we formerly hesitated to even try on.
‘ . There 'i$ nothing In SAVON which by any
medical or sclentific actions, should act as &
- “;educer,"' yet women say they have given them-
selves new contours and trimmer lines, truly
“new flgures for old"!
“Dear Mrs. Moran: .
I want so very much to let you know how (Picture. of Mrs, Charlotte
very happy I am over the loss of inches, after Russell, before using Peggie
the use of Peggle Moran SAVON. Moran Savon.)

I started using SAVON September 21, 1938; my measurements were

HIPS WAIST BUST UPPER ARM
42 in. - 31lin. 37 in. 13 in.
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My measurements today, September 14, 1939, are:

HIPS WAIST BUST TUPPER ARM
38 in. 2615 in. 33 in. 10 in.

It 18 so0 easy and pleasant to use, With time you will really get the inches
Off that you desire.
Miss C. R

v

(Dealer’s signature and address)
REDUCE SAFELY

lat}: * with Peggy Moran Reducer, believe it or not “A Soap.” Its magic
l_El‘ reduces superfluous flesh. No special diet or strenuous exercise, live
ser_‘s‘bIY- The results of this simple treatment will amaze you. One month’s
Aily use of thig non-irritating lather proves its efficiency. $2 per bar, Malil
Orders inyited. '
IRENE JOHNSTON '
5th Floor
811 W, Tth St.
TUcker 9487
* * . » » * *
REDUCE—SAFELY
PEGGIE
MORAN
REDUCER
A Soap
It washes away excess pounds, causes superfluous flesh to disappear.

. Remember—
No medicine, no diet, no strenuous exercise, it takes only a few minutes daily.
' $2.00
Mail Orders Invited
Irene Johnston
5th Floor, 811 W. 7th St.
TUcker 9487
* » . » * -k * *
WANT TO REDUCE?.
No diet! No exercise! Use Peggy Moran soapy lather on fatty spots a few
Minyteg daily at home, Easy! Quick! Sane! The results will amaze you,
Sk ug about Peggy Moran Deluxus at $2 per bar. Mail orders invited.

IRENE JOHNSTON
5th Floor
811 W. Tth St. o~
* * * * * A ) .
STREAMLINE YOUR FIGURE
WITHOUT strenuous EXERCISE or DIET

Use Peggle Moran's soapy lather a few spare minutes dally on fatty spots.
0 the privacy of your home, the results of this simple treatment will amaze
%u. Women who have used Savon say they have cut down the measurements
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of their hips, legs, ankles, bust, neck and arms. Easy to apply. PEGGIE
MORAN'S SAVON
(Picture of a cake of soap)
$1 Regular $2.00 Cake
SPECIAL PRICE
During August only
Phone Tu. 9487 or Mail
This Coupon Today

IRENE JOHNSTON, 2nd Floor, 811 W. 7th St., L. A. Please send me

Cakes Peggy Moran's SAVON_____. Cash enclosed.......__ c. 0. d.
Natﬂe___-______-_; _______________________
Address_. e mae
City - oeemeeee S
» ] * * * L3 *

“I gave myself a new figure” is the boast of hundreds of women who have
used Peggie Moran’s way to slenderness. Peggy Moran Savon, applied nightly,
will assist in changing your figure to the proportions you desire. At drug
and department stores.

Peggie Moran'’s Savon, mineral clay soap to help you be trimmer!

“New figures for old” is the watchwork of Peggie Moran's pine scented
SAVON! If you're concerned about bulging lines, you'll like the help this soap
offers. Apply nightly. '

Cake__ e e e e e e et e e et e i e e %2.00
(Picture of slender woman)

ROBINSONS’
(J. W. Robinson Co.,
7th Street at Grand Avenue,
Los Angeles, Calif.)
* * * * L] ) * »
“I GAVE MYSELF A NEW FIGURE"
PEGGY MORAN

(Pictare of Peggle"l\lora'n, The true and remarkable story of what some
president of respondent, before women have done with SAVON—glving to them-
using Peggle Moran Savon.) Jselves new contours and trimmer lines—truly

(Picture of same pergon after NEW FIGURES FOR OLD—adding charm and
using DPeggle Moran Savon, gracefulness where BEFORE bu]giné lineg had
showing marked reduction In marred their attractiveness.
size, stature, and weight.) -

SCIENCE AND MEDICINE SAY
“IT CAN'T HAPPEN”—BUT IS HAS—
AND I DON'T KNOW WIY!

(Picture of Peggie Moran.) Two years ago I was excessively overweight.
My physician would not allow me to diet or
exercise, but with his consent, I experimented
with. various combination of soaps—and at last
diseovered SAVON. L. .

There is nothing in SAYON which, by any medical or sciehtiﬂc action, should
act a8 a “reducer.” Yet as I continued to use it, friends and business assoclates
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boticed the improvement in my figure and asked for samples of SAVON. They
Came back with enthusiastic reports of what SAVON had done for them. The
demang grew and voluntari7 publicity directed other women to me.

Many drugs taken to reduce are often dangerous to health. Dieting and
Violent exercise are not always advisable, . Women who have used SAVON

ave not resorted to any of these. Yet we have on file unsolicited letters from
Women in varlous parts of the country who say THEY HAVE CUT DOWN
THE MEASUREMENTS OF TIIEIR HIPS, LEGS, ANKLES, WAIST, BUST,

ECK ang ARMS. Among my personal acquaintances I have seen a wonderful
Change. I know what it has done for me. One cannot read these letters and
ctually see'the changes In the figures of SAVON users without MARVELLING .
8t what has taken place.

* * * R - * »

. All of said statements, together with other statements of similar
Mport and meaning appearing in respondents’ advertising literature,
Purport to be descriptive of respondents’ product and of its effective-
Ness in use. In all of said advertising literature respondents directly,
thl"ough the statements and representations herein set out and through
Other statements and representations of like and similar import and
eflect, represent', and have represented, that the product fornwerly
nown as “Peggie Moran Deluxus” and currently known as “Peggie
'Ioran Savon,” was and is, in fact, & reducing soap and that the applica-
tion of said soap to the fatty portions of the body will cut down-the
Measurements thereof and will cause one to reduce at those portions

- Of the body where applied; will cause one to become slender; that it

Will “wash away” pounds and cause superfluous flesh to disappear
Without resort to a diet or exercise, and that it will give one a new
gure, . ' A L
PR, 4, The representations made by the respondents and the impli-
“ations therefrom as to the nature and effectiveness of said product,
Are false, misleading, and deceptive, and greatly exceed thosé which
Might truthfully be made for said preparation. In truth and in fact
€ use of said produ)jt will not rid the body of any excess fat; its use
Will not “wash away® pounds and cause superfluous flesh to disappear.
Without resort to a diet or exercise; its use' will not give one a new-
gure nor cause one to become slender. Tt does not contain or possess
Ay reducing properties or ingredients. b
Pag. 5. The use by the respondents of the foregoing false, deceptive,
And misleading statements, representations, and advertisements, dis-
SXminated as aforesaid with respect to said product “Peggie Moran
eluxus” and “Peggie Moran Savon,” Lias had and now has the capacity
Anqd tendency to mislead and deceive a substantial portion of the pur-
ch:lsing public into the erroneous and mistaken belief that such false
Statements,‘ representations, and advertisements are true, and that
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respondents’ said product is in fact a reducing agent; that it will rid
the body of excess fat; that it will “wash away” pounds and cause
superfluous flesh to disappear without resort to a diet or exercise;
that it will give one a new figure and cause one to become slender, and
that it possesses reducing properties or contains reducing ingredients;
and causes a portion of the purchasing public, because of said errone- |
ous and mistaken belief so engendered, to purchase said product.

Par. 6. The aforesaid acts and practices of the respondents, a$
herein alleged, are all to the ple]udlce of the public and constitute
unfair and deceptlve acts and practices in commerce within the intent
and meaning of the Federal Trade Commission Act.

Rerort, Finpines As To THE Facts, AxD ORrDER
bJ b

Pursuant to the provisions of the Federal Trade Commission Act
“the Federal Trade Commission, on December 13, 1940, issued and sub-
sequently served its complaint in this proceeding upon the respondents,
Peggie Moran Co., Inc., a corporation, and Irene Johnston, Inc., 8
corporation, charging them with the use of unfair and deceptive acts
and practices in commerce in violation of the provisions of that act:
After the filing of respondents’ answers, testimony, and other evidence
«n support of the allegations of the complaint were introduced by the
attorney for the Commission, and in opposition thereto by the attorney;
for one of the respondents, befoxe a trial examiner of the Commissio? |
_ theretofore duly designated by it, which testimony and other evidenct.
were duly recorded and filed in the office of the Commission. There"
after, the proceeding regularly came on. for final hearing before th0
Comnnssmn on the’ complaint, the answers of the 1espondents, testl
mony, and other evidence, report of the trial examiner upon the evi’,
dence and the exceptions to such report, and brief in support of the:
complaint (no brief having been filed by respondents and oral argv-:
ment not having been requested) ; and the Commission, having dulf:
- considered the matter and being now fully advised in the premisess
finds that this proceeding is in the interest of the public and makes thi¢

its findings as to the facts and its conclusion drawn therefrom,

FINDINGS A8 TO THE FACTS

-

Paracrapu 1. Respondent, Peggie Moran Co., Inc., is a corporatio?
orgf\nued and existing under the laws of the State of California, with
its principal office and place of business at 172934 North \Vllcox Ave
nue, Hollywood, Calif,
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Bespondent, Irene Johnston, Inc., is a corporation organized and
®Xisting under the laws of the State of California, with its principal
‘éiﬁf_ef and place of business at 811 West Seventh Street, Los Angeles,

alif, .

Par, 2, Respondent, Peggie Moran Co., Inc., has since January
1939 been engaged in the sale and distribution of a cosmetic product
In the form of a soap, intended for use in the removal of excess flesh

fom the human body. .The soap was formerly designated as “Peggie
oran Deluxus” and as “Peggie Moran Reducer,” but the name was
ater changed to “Peggie Moran Savon.”

espondent, Irene Johnston, Inc., is engaged in the operation of a
cauty shop, and in connection with this business it has also engaged
In the sale and distribution of the soap referred to above, such soap

aving been purchased by it from Peggie Moran Co., Inc.

N the course and conduct of their businesses the respondents have
‘aused the soap, when sold by them, to be transported from their
Places of business in the State of California to purchasers thereof
located in various other States of the United States. The respond-
®nts have maintained a course of trade in the soap in commerce among
And between the various States of the United States.

The record indicates that the respondents have discontinued the

- Sale of the product since this proceeding was instituted.

Par, 3. The Peggie Moran Co., Inc., sold its soap principally to
Tetail dealers, including department stores, drug stores, and beauty
Shops, and for the purpose of promoting the resale of the soap by its
CUstomers to the public it has assisted its customers in advertising the’
S0ap, Advertising circulars and leaflets have been supplied to deal-
e.rS. for distribution to the public. To encourage newspaper adver-
'Sing, the company has also followed the practice of paying a portion
I the cost of such advertising, such payment being made by means
Of discounts allowed dealers on their invoices. Before allowing such

IScounts, the company has required that the dealer submit a tear
“heet of the newspaper showing the advertisement. The company

38 not only supplied its dealers with mats and copy for use in news-
paf_’el‘ advertising, but through its advertising manager has -also
Assisted its dealers from time to time in the preparation of other news-
Paper advertisements. .

ollowing this plan of cooperative advertising, the respondents, act-
g in conjunction with each other, have advertised the soap exten-
SIvely both by means of circulars and leaflets distributed among the
ublic, and by means of advertisements inserted in Los Angeles news-
Papers having a wide circulation not only in the State of California
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but in other States as well. Among and typical of the statements
appearing in the advertisements were the following:

I GAVD MYSELF A NEW FIGURE

Come in today and get my circular with true and remarkable stories of what
some women have done with SAVON-—giving to themselves new contours and
trimmer lines—truly “new -figures for old”—adding charm and gracefulness
‘where bulging lines has marred their attractiveness,

Many drugs taken to reduce are often dangerous to health. Dieting and
violent exercise are not always advisable. Women who have used SAVON
have not resorted to any of these. Yet we have on file unsolicited letters from
women who say THEY HAVE CUT. DOWN THE MEASUREMENTS OF THEIR
HIPS, LEGS, ANKLES, WAIST, BUST, NECK and ARMS. Among my personal
acquaintances I have seen a wonderful change. I know what it has-done for
me. One can not read these letters and actually see the chauges in the figures
of SAVON users without MARVELLING at what has taken place.

As you reand these letters and see these pictures you will realize why, to me,
SAVON means a NEW ERA FOR WOMEN with those embarrassing bulges who
have found it impossible to wear the clothes every woman desires.

My records—filed with my own’ physiclan—show my measurements before—
and after—I started applying SAVON. : .

DATE HIPS WAIST NECK BUST
4/1/38 48 44 1314 50
9/6/39 43 84 12% 41

I want you to use SAVON with the full knowledge of what it really is—a way.
other women and I have trimmed inches from bulging curves. I hope SAVON
will bring to YOU the same gratifylng pleasure and delight lt has to me—and
to those whose letters are reproduced in my circular.

~ (In connection with this reading matter there also appeared pictures
of Mrs. May B. Moran, president of the Peggie Moran Co., Inc,
purporting to show reduction in size and weight reﬂultmg from the

use of the soap.) -
L * ' » * * x .

I GAVE MYSELF A NEW FIGURE

"Actual photographs of the woman who wrote the letter below. From -her
new figure Miss R. gets genuine pleasure increased by the inner feeling we all
get when we realize we are “better looking” and can pick and wear styles in
clothes we formerly hesitated to even try on. There is nothing in SAVON
which by any medical or seientific action, should act as a “reducer,” yet women
say they have given themselves new contours and trlmme1 lines, truly “new
figures for oldy” '

Dear Mrs, Moran: -

I want so Yery much to let you know how very happy I am over the loss of
inches, after the use of Peggle Moran SAVON.

I started usmg SAVON September 21, 1938; my measurements were

HIPS, WAIST BUST UPPER ARM
42 in. 31 in. 37 In. .. 13 in,
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M_y measurements today, September 14, 1939, are:

HIPS WAIST BUST UPPER ARM
38 in. 2614 in. 33 in, 10 in.

. It 18 50 easy and pleasant to use. With time you will really get the inches off
that yoy destre,
Miss C. R.

(In connection with this reading matter there also appeared pic-
t"‘l‘e’s of the writer of the letter, purporting to show reduction in her
51z and weight resulting from the use of the soap.)

%k ok ok ok ok ok ak

REDUCE SAFELY

Y% * with Peggy Moran Reducer, believe it or not “A Soap.” Its magic

lather reduces superfluous flesh. No special diet or strenuous exerclse, live sen-
Slbly. The results of this simple treatment will amaze you. One month’s daily
: ;lnselt()f this non-irritating lather proves its efficiency. $2 per bar. Mail orders
Vited.
REDUCE — SAFELY
PEGGIE MORAN REDUCER .
A SOAP ’ ) \

It washes away excess pounds, causes superfluous flesh to disappear.

Remember—
No medicine, no diet, ne strenuous exercise, it takes only a few minutes dally,
. * %X Kk ok K % . ;

WANT TO REDUCE?

\ No dlet] No exercise! Use Peggy Moran s6apy lather on fatty spots a few
inuteg daily at home. Easy! Qulck! Sane! The results will amaze you/
Ask g about Peggy Moran Deluxus at $2 per bar. Mall orders invited.

* ok kK ok ok, ok

" STREAMLINE YOUR FIGURE °
WITHOUT strenuous EXERCISE or DIET: -

Use Peggle Moran’s soapy lather a few spare minutes daily on fatty spots.
In the privacy of your home, the results of this simple treatment will amaze
You.  Women who have used Savon say they have cut down the measurements of
thelr hips, legs, ankles, bust, neck and arms. Easy to apply. PEGGY MORAN'S
SAvon, : :

. R EERERE

f

.. Peggie Movan’s Savon, mineral clay soap to help you be trimmer!
“New figures for 01d” 13 the watchword of Peggle Moran's pine scented SAVON'!
f you're concerned about bulging lines, you’ll like the help this soap offers.
Apply nightly. ‘ '
S A I T R T R I
SCIENCE AND MEDICINE SAY
IT CAN'T HAPPEN! — BUT IT HAS — ,
., AND I DON'T KNOW WHY! , .
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Two years ago I was excessively overweight. My physician would not allow
me to diet nor exercise, but with his consent, I experimented with \‘arigus com:
bination of soaps—and at last discovered SAVON.

There i3 nothing in SAVON which, by any medical or scientific action, should
act as a “reducer.” Yet as I continued to use it, friends and business associates
noticed the improvement in my figure and asked for samples of SAVON. They
came back with enthusiastic reports of what Savon had done for them. The
demand grew and voluntary publicity directed other women to me.

Par. 4. Through the use of these advertisements and others of 2
similar nature, the respondents represented, directly or by implica-
tion, that their soap was an effective reducing agent and that through
the use of the soap excess flesh or weight could be removed from the
body and from any particular portion or area of the body.

Par. 5. The soap was manufactured for the Peggie Moran Com-
pany, Inc., by a Los Angeles manufacturer according to a formula
supplied by the Company. The formula was:

Bentonite clay_ o __ - 35%
Pure soap_ oo - 429
Oil of Pine oo 3%
Distilled water— o oo 20%

The directions for the use of the soap were as follows:

Before retiring, make a lather of Savon and apply either with the hands or a
soft brush over desired parts of the body, RUBBING INTO THE SKIN FOR NOT
OVER FIVE MINUTES. Then apply another lather of Savon and allow to dry.
In the morning take a warm bath or shower.

Paz. 6. The only ingredient . in the soap for which any reducing
properties are claimed by respondents is the Bentonite clay. Benton-
ite clay is a common industrial clay consisting principally of silica and
aluminum, but containing other chemical substances in minor propor-
tions, the exact analysis depending upon the region from which the
clay isobtained. The clay is used in industry principally as a bonding
agent, being employed in the making of such products as emery wheels,
glasses, and porcelains. It possesses hygroscopic properties to a slight
degree; that is, it has an affinity for water and draws water to it. Be-

cause of its hygroscopic action the clay in respondents’ soap might .

conceivably withdraw small amounts of water from the body through
the skin, but such amounts would be so small as to be negligihle.
Moreover, the hygroscopic action of the clay would be materially less-
ened by reason of the fact that substantial quantities of water are used
both in the manufacture of the soap and in the preparation of the
lather therefrom, with the result that the point of saturation of the clay
might be reached or at least approached before the application of the
lather to the body. The expert testimony in the record establishes
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th}lt the soap is incapable, through its hygroscopic properties or other-
Wise, of affecting the size or weight of the body.

Par. 7. The respondents offered no expert testimony in support of
their claims, but rest their case on the statements of certain witnesses
Who testified that they had obtained satisfactory results from the usé
of the soap. Other users of the soap, however, testified that they had
Xperienced no reduction in weight. It appears also that some of the
Witnesses who testified to a reduction in weight following the use of the
S0ap had been observing a diet during the shme period, and it is ques-
‘tionable whether the reduction testified to by them was due to the
dieting or to the use of the soap. After careful consideration of the
Fes_timony of these witnesses, the Commission is of the opinion that
113 insufficient to overcome the expert testimony in the record.

Par, 8. The Commission therefore finds that the representations
Made by the respondents with respect to their product, as set forth in
Paragraphs 3 and 4 hereof, were erroneous and misleading, and con-
Stituted false advertisements, : :

Par. 9. The Commission further finds that the use by the respond-
®ts of these false advertisements had the tendency and capacity to
Mislead and deceive a substantial portion of the purchasing public into

8 erroneous and mistaken belief that respondents’ product possessed
Properties and values which it did not in fact possess, and the tendency
nd capacity to cause such portion of the public to purchase substantial
Quantities of respondents’ product as a result of such erroneous and
Mistaken belief.

CONCLUSION

The acts and practices of the respondent as herein found are
il to the prejudice of the public, and constitute unfair and deceptive

dcts and practices in commerce within the intent and meaning of the
* Yedera]l Trade Commission Act. '

ORDER TO CEASE AND DESIST

_ This proceeding having been heard by the Federal Trade Commis-
Slon upon the complaint of the Commission, the answers of the re-
SPondents, testiniony and other evidence in support of the allegations
of the complaint and in opposition thereto, taken before a trial exam-
Ner of the Commission theretofore duly designated by it, the report
of the trial examiner upon the evidence and the exceptions to such
Teport, and brief'in support of the complaint (no brief having been

ed by respondents and oral argument not having been requested),
And the Commission having made its findings as to the facts and its
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conclusion that the respondents have violated the provisions of the
" Yederal Trade Commission Act.

" It is ordered, That. the respondents; Peggie Moran Co., Inc., 2
corporation, and Irene Johnston, Inc., a corporation, and their officers,
agents, representatives, and employees, directly or through any cor-

porate or other device, in connection with the offering for sale, sale,-

or distribution of 1espondents cosmetic product demgmted “Peggie
Moran Savon,” or any other product of substantially similar composi-
tion or possessing substantially similar properties, whether sold under
the same name or any other name, do forthwith cease and desist from
directly or indirectly:

- 1. Disseminating or causing to be disseminated any advertisement
by means of the United States mails or by any means in commerce, as
“commerce” is defined in the Federal Trade Commission Act, which
. advertisement represents, directly or by implication, that respondents’
product possesses any value in the removal of excess flesh or excess
weight from the body or from any particular part or area of the body.

2. Disseminating or causing to be disseminated any advertisement

by any means for the purpose of inducing, or which is likely to induce,
directly or indirectly, the purchase in commerce, as “commerce” is
defined in-the Federal Trade Commission Act, of respondents’ prod-
uct, which advertisement contains any repreéentation prohibited in
para 0raph 1 hereof.
. It i3 furthe) ordered, That the lespondent shall, within 60 dayS
after service upon them of this order, file with the Commission 8
report in writing, setting forth in detail the manner and form in which
they have complied with this order.

e B———  —a———— ATt 1m ot . e 3o
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Complaint

In TE MATTER OF

THE CLIMAX CLEANER MANUFACTURING COi\IPAN Y

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
: OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 4668. Complaint, Jan. 13, 1942—Decision, July 7, 192

Where a corporatlon, engaged in the interstate sale and distribution of its

“Climax Wall Paper Cleaner”—

*Dresented that its said product would not crumble when used for cleaning all
types of wall paper, through the use particularly of the terms “Non-

) Crumbllng" and “Crumble-less” in statements in radio continuities, postal .
cards, window and counter display cards, and other advertising matter

' bl‘Oadcast and distributed, and through labels on the containers thercof;
en, used for cleaning certain types and varietles, it would and did crumble;

Ith effect of misleading and deceiving a substantial portion of the purchasing
Dublic into the mistaken belief that such statements were true, and into
Dburchase of substantial quantities of said product as a result of such mis-
taken belief: - ) .

°ld, That such acts and practlees, under the circumstances set forth, weré all
to the prejudice and injury of the public, and constituted unfalr and decep-
tive acts and practices in commerce.

- Before Afr. James A. Purcell, trial examiner.
Mr. Maurice C. Pearce and Mr. William M. K ing for the Com-

Mission, ' ‘
Thompson, Hine & Flory, of Cleveland, Ohio, for respondent.

CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
Ad by virtue of the authority vested in it by said act the Federal
M"?lde Commission, having reason to believe that The Climax Cleaner

Aufacturing Co., & corporation, hereinafter referred to as respond-
“Nt, hag violated the provisions of said act, and it appearing to the

“Mmission that a proceeding by it in respect thereof would be in the
$llbllc interest, hereby issues its complaint, stating its charges in that

Spect as follows: ‘ L . . - ,
i: Piracrarm 1. Respondent, The Climax Cleaner Manufacturing Co.,
?_ﬂ corporation duly chartered, organized, and existing under and by
“irtue of the laws of the State of Ohio, with its principal office and
gi“(cﬁ 9f business located at 2080 West 110th Street, Cleveland, State
rio, .
] Par, 2. Respondent, is now and for many years last past has been
Ngaged in the sale and distribution of a product designated “Cliniax
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Wall Paper Cleaner.” Respondent causes and has caused its said
product when sold to be transported from its place of business in the
State of Ohio to purchasers thereof located in the various States of
the United States other than the State of Ohio and in the District of
Columbia.

Respondent now maintains and at all times herein mentioned has
maintained a course of trade in its said product in commerce betweel
and among the various States of the United States and in the District
of Columbia. .

Par. 3. In the course and conduct of its business and for the purposé
of inducing the purchase of its product, the respondent has made, false
and misleading statements and representations with respect to its
said product by means of radio continuities, postal cards, window and
counter display cards and other advertising matter broadcast and dis-
tributed to and among prospective purchasers, and on labels on the
container in which said product is sold and distributed. Among and
typical of such false and misleading statements and representations
are the following: :

CLIMAX WALL PAPER CLEANER
Non-Crumbling
This is the New and Improved
Crumble-less
, CLIMAX

the new, improved, non-crumbling Climax Wall paper Cleaner * * * Agk fof
Climax Crumble-less Wall Paper Cleaner—It cleans cleaner and makes no mus$

to sweep up.

Improved Climax Crumble-less Wall Paper Cleaner is non-crumbling. * * '

Pan. 4. Through the use of the foregoing statements and repre-
sentations and others of similar import and meaning not specifically
set out herein, and particularly through the use of the terms “Non-
Crumbling” and “Crumble-less,” respondent represents that its said
product “Climax Wall Paper Cleaner” will not and does not crumbl¢
when used for cleaning all types of wall paper.

Par. 5. The foregoing statements and representations are grossy
exaggerated, false, and misleading. In truth and in fact respond’
ent’s product “Climax Wall Paper Cleaner” will crumble and do€®
erumble when used for cleaning certain types and varieties of wall
paper. :

Par. 6 The use by the respondent of the foregoing false and
misleading representations and statements with respect to its sai
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. Wall paper cleaner has had and now has the capacity and tendency
to and does mislead and deceive a substantial portion of the pur-
chasing public into the erroneous and mistaken belief that such
Statements and representations are true, and into the purchase of
. Substantial quantities of respondent’s product as a result ‘of such
Mistaken belief so engendered. :
. Par, 7, Thé aforesaid acts and practices of the respondent are all
to the prejudice and injury of the public and constitute unfair and
deceptive acts and practices in commerce within the intent and mean-
Ing of the Federal Trade Commission Act. ’ '

Report, FINDINGS As o THE FAcTS, AND ORDER

Pursuant to the provisions of.the Federal Trade Commission Act,
the Federal Trade Commission on J anuary 13, 1942, issued and sub-
Sequently served its complaint in this proceeding upon the respondent,
‘The Climax Cleaner Manuficturing Co., a corporation, charging it
With the use of unfair and deceptive acts and practices in commerce
In violation of the provisions of said act. After the issuance of said
complatt and the filing of respondent’s answer thereto, testimony
and other evidence in the form of a stipulation as to the facts entered
Into by and between counsel for the Commission and counsel for the
Tespondent, was read into the record in lieu of testimony in support
of the charges stated in the complaint or in opposition thereto, before
James A. Purcell, a trial examiner of the Commission, theretofore
duly designated by it, and said testimony and other evidence were

uly recorded and filed in the office of the Commission.

Thereafter, the proceeding regularly came on for final hearing before
the Commission upon said complaint, the answer thereto, testimony
™d other evidence, report of the trial examiner upon the evidence,
ind briefs in support of the complaint and in opposition thereto
‘(Ol‘al argument not having been requested); and the Commission,
Maving duly considered the matter and being now fully advised in
the premises, finds that this proceeding js in the interest of the public,
and makes this its findings as to the facts and its conclusion drawn
therefrom. '

FINDINGS AS TO THE FAC’I;S

. Paracrapm 1. Respondent, The Climax Cleaner Manufacturing Co.,
13 a corporation duly chartered, organized, and existing under and
by virtue of the laws of the State of Ohio, with its principal office
&nd place of business located at 2080 West 110th Street, Cleveland,
State of Ohio. S
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Par. 2. Respondent is now, and for many years last past has been,
engaged in the sale and distribution of a product designated “Climax
Wall Paper Cleaner.” Respondent causes and has caused its said
product, when sold, to be transported from its place of business in
the State of Ohio to purchasers thereof located in the various States

of the United States other than the State of Ohio and in the District

of Columbia.

Respondent now maintains, and at all times herein mentloned haS' .

maintained; a course of trade in its said product in commerce between
and among the various States of the United States and in the District
of Columbia.

Par. 3. In the course and conduct of its business and for the purpose

of inducing the purchase of its product, the respondent has made |

false and misleading statements and representations with respect to
its said product, by means of radio continuities, postal cards, window
and counter display cards and other advertising matter broadcast and
distributed to and among prospective purchasers, and on labels on the
container in which said product is sold and distributed. Among and
typical of such false and misleading statements and representatlons
are the following: .
CLIMAX WALL PAPER CLEANER
Non-Crumbling

This Is the New and Improved
Crumble-less
CLIMAX

the new, improved, non-crumbling Climax Wall paper Cleaner * * * Ask
for Climax Crumble-less Wall Paper Cleaner—It cleans c]eaner and makes no
muss to sweep up. °

Improved Climax Crumble- less Wall Paper Cleaner is non-crumbling. * * *

Paz. 4. Through the use of the foregoing statements and represen-
tations and others of similar import and meamng not specifically set
out herein, and particularly through the use of the terms “Non-
Crumbling” and “Crumble-less,” respondent represents that its said

product “Chmax Wall Paper Cleaner” will not and does not crumble.

when used for cleaning all types of wall paper. -

PAr. 5. The’ foregomo' statements and representatlons are grossly
exaggerated, false, and misleading. In truth and in fact, respond-
ent’s product “Climax Wall Paper Cleaner” will crumble and does
crumble when used for cleaning certain types and varieties of wall
paper.

Par. 6. The use by the respondent of the foregoing false and mis-
leading representations and statements with respect to its said wall
paper cleaner has had, and now has, the capacity and tendency to,
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and does, nislead and deceive a substantial portion of the purchasing
Public into the erroneous and mistaken belief that such statements
and representations are true, and into the purchase of substantial
Quantities of respondent’s product as a result of such mistaken belief
80 engendered. :

CONCLUSION

The aforesaid acts and practices of the respondent as herein found,
are all to the prejudice and injury of the public and constitute unfair
and deceptive acts and practices in commerce within the intent and
Meaning of the Federal Trade Commission Act.

ORDER TO CEASE AND DESIST

_This pfoceeding having been heard by the Federal Trade Commis-
Slon ypon the complaint of the Commission, answer of the respondent,
testimony and, other evidence taken before James A. Purcell, a trial

‘€xaminer of the Commission, theretofore duly designated by it, which

testimony consisted of a stipulation as to the facts entered into by and,

tween counsel for the Commission and counsel for the respondent
Upon the record, in lieu of testimony in support of the complaint and
In opposition thereto, report of the trial examiner upon the evidence,
and briefs in support of the complaint and in opposition thereto; and
the Commission having made its findings as to the facts and its con-
¢lusion that said respondent has violated the provisions of the Federal
Trade Commission Act. .

1t is ordered, That the respondent, The Climax Cleaner Manufac-
turing Co., a corporation, its officers, representatives, agents, and em-
D_loyees, directly or through any corporate or other device in connec-
tion with the offering for sale, sale, and distribution of its product
designated “Climax Wall Paper Cleaner,” or any.other product con-
taining the same or similar ingredients, whether sold under the same
Name or any other name, in commerce as “commerce” is defined in the
Federal Trade Commission Act, do forthwith cease and desist, from;

1. Representing in any manner that respondent’s product will not
Crumble when used for cleaning all types of wall paper.

* 2. Using the words “non-crumbling” or “crumble-less” or any other

Words or combination of words of similar import or meaning-to desig-
Rate or describe a wall paper cleaner which will crumble when used
On certain types of wall paper. T

"1t i3 further ordered, That the respondent shall, within 60 days after
Service upon it of this order, file with the Commission a report in
Writing, setting forth in detail the manner and form in which it Las

Complied with this order. Kk N
500740 —43—vol, 35— '
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' Ix tHE MATTER OF

D. D. D. CORPORATION
MODIFIED ORDER TO CEASE AND DESIST

Docket 3972. Order, July 8, 1942 ‘

Modifled ovder, pursuant to provisions of Section § (i) of the Federal Trade
Commission Act, and in accordance with decree below referred to, in proceed-
Ing in question, in which original order issued on April 19, 1941, 32 F. T, C.
1227, 1235, and in which Circuit Court of Appeals for the Seventh Circuit,
on February 12, 1942, in D. D. D. Corporation v. Federal Trade Commissgion,
125 F. (2d) 679, 34 F. T. C. 1821, rendered its opinion, and on April 4, 1942,
issued its decree modifying the aforesaid order of the Commission in certain
particulars acd affirming same in other particulars—

Requiring respondent, its officers, ete, in connection with offer, etc., of re-
spondent’s “D, D. D. Prescription” or any other substantially similar me-
dicinal preparation, to cease and desist from disseminating, etc., any adver-
tisements, ete., as in said order set forth, which represent, directly or through
inference, that said prescription is a cure or remedy or has therapeutic
value in ¢xcess of affording relief from certain symptoius for eczema, pimples,
or hives, skin disorders caused by internal or systemic conditions, blotches
or rashes when due to such conditions, and athlete’s foot, insect bites, and
cases of ivy and oak poisoning; or which, throngh use of words “and other
externally caused skin eruptions,” ete., imply that certain diseases and con-
ditions which may be of systeimnic or internal origin are solely of external
origin, and that its said preparation has therapeutic value in the treatment
thereof regardless of origin; or through use of the words “stops itching,”
ete., that 1t will either permanently or temporarily eliminate the dlsease
or condition causing said symptom, or that it has any therapeutic value in
excess of that afforded by alleviation thereof, ete.,, as in order in detail
set forth.

Mobpiriep OrpeEr TO CEASE AND DESIST

This proceeding coming on for further hearing before the Federal
Trade Commission and it appearing that on April 19, 1941, the Com-
mission made its findings as to the facts herein and concluded there-
. from that respondent had violated the provisions of the Federal Trade
Commission Act and issued and subsequently served its order to cease
and desist; and it further appearing that on February 12, 1942, the
United States Circuit Court of Appeals for the Seventh Circunit
rendered its opinion and on April 4, 1942, issued its decree modifying
the aforesaid order of the Commission in certain particulars and
affirming said order in other particulars:

Now therefore, Pursuant to the provisions of Subsection (i) of Sec-
tion 5 of the Federal Trade Commission Act, the Commission issues
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this, its modified order to cease and desist in conformity with said
decree :

1t is ordered, That the respondent, D. D. D. Corporation, its officers,
representatives, agents, and employees, directly or through any cor-
Porate or other device, in connection with the offering for sale, sale
or distribution of its medical preparation, D. D. D. Prescription, or
any other preparation of substantially similar composition or pos-
Sessing substantially similar properties, whether sold under the same
Name or under any other name, do forthwith cease and desist from
dlrectly or indirectly:

1. Disseminating, or causing to be disseminated, any advertisement
by means of the Umted St‘lt&b mails, or by any means in commerce,
as “commerce” is defined in the Federal Trade Commission Act, which
advertisement represents, directly or through inference:

(a) That respondent’s preparation D. D. D. Prescription is a cure -
or remedy for eczema, or that it has any therapeutic value in the treat-
ment thereof in excess of affording relief from the symptom of itching.

(5) That respondent’s preparation D, D. D. Prescription is a cure
or remedy for pimples or hives, or that it has any therapeutic value
In the treatment thereof, in excess of affording relief from the symptom
‘of itching.

(¢) That respondent’s preparation has any therapeutic value in the
treatment of any disorder of the skin caused by internal or systemic
conditions, in excess of affording relief from the symptoms of itching.

(d) That said preparation has any therapeutic value in the treat-
ment of blotches or rashes appearing on the skin, when due to systemic
or constitutional conditions.

“(e) That respondent’s preparation has any therapeutic value in the
treatment of athlete’s foot, insect bites, and cases of ivy and oak poison-
ing, in excess of that afforded by the alleviation of the symptom of
itching, or that afforded by the use of an antipruritic, astringent,
antiseptic, and mildly germicidal agent.

(f) Through the use of the words “and other externally caused skin
eruptions,” or other words or phrases of sirhilar import or meaning,
In connection with diseases or conditions which may be of a systemic
or internal origin, that such diseases and conditions are, in fact, solely
of external origin or that respondent’s preparation has therapeutic
value in the treatment of such diseases and conditions regardless of
their origin. ‘

(¢) Through the use of the words “stop itching” or other words or
phrases-of similar import or meaning, that respondent’s preparation
will either permanently or tempomrily eliminate the disease or condi-

tion causing the symptom of itching or has any therapeutic value in
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excess of that afforded by the alleviation of the symptom of itching,
or that afforded by the use of an antipruritic, astringent, antiseptic,
and mildly germicidal agent.

2. Disseminating,-or causing to be dlssemmated, any advertisement
by any means, for the purpose of inducing, or which is llkely to 1nduce,
directly or indirectly, the purchase in commerce, as “commerce” is.
defined in the Federal Trade Commission Act, of said medicinal
preparation D. D. D. Prescription, which advertisement contains any
of the representations prohibited in Paragraph 1 hereof and the
respective subdivisions thereof.

1t is further ordered, That respondent shall within 80 days after the
service upon it of this order file with the Commission a report in
writing setting forth in detail the manner and form in which it has
comp]led with this order.



. |

HARRY M. BITTERMAN, INC., ET AL, 49

Cdmp]aint

IN THE MATTER OF

HARRY M. BITTERMAN, INC, ET AL

“OMPLAINT, FINDINGS, AND ORDER w REGARD TO THE ALLEGED VIOLATION
OF SUBSEC. (c) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914,
AS AMENDED

Docket 4”’2J——Complmnf Aug. 8, 1950~—Dccision, July 8 1942

Where a corporation, and two individuals—president and director and oflice
. anager thereof—engaged in the competitive interstate purchase from nu-

merous manufacturers and other sellers of fur garments for a number ot-
retail establishments—

() Received compensation in the form of brokerage or commissions upon orders
from aforesaid buyers for:the purchase of commodities including, particu-
larly, fur garments, which it transmitted to and cxecuted with sellers,
amounting, customarily, to 5 percent of the sales prices of the goods sold,
and while acting as said buyers' agent, buymg representative or other
intermediary; and

Where aforesujd selling concerns, engaged as above et f01 th, in the sale of their
fur garments in interstate commerce to buyers referred to and to numerous
other customers— '

(b) Paid to said corporation and individuals, acting ay’ ageuts, buyling repre-
sentatives, or other intermediaries of said buyer retailers in the transmittal
and execution of their buying orders, compensation in the form of brokerage
fees or commissions as above described upon the sales prices of the goods sold
by them to aforesaid buyers: '

”eld That such. receipt and acceptance, and pnyment of brokerage fees and
commissions, a8 above set forth, constituted a vlolation of the provisions of
Subsection (c¢) of Section 2 of the Clayton Adt, as amended by the Robinson-
Patman Act.

- Mr, Edward S. Ragsdale for the Commission,
- Mr. Alfred McCormack and Mr. Harmon Duncombe, of the firm
of Cravath, DeGersdorff, Swaine & Wood, of New York Clty, for
respondents.

CoMPLAINT !

Pursuant to the provisions of an Act of Congress, approved October

15,1914, entitled “An Act to supplement existing laws against unlawful
-h——
" 1 Complaint is published as amended by a stipulation agreed to by and between respond-
®ts named below and W. T. Kelley, chief counsel for the Commission, and approved by
'he Commlssion on November 4, 1940 which stipulation amended original complaint, nune
bro tunc, as follows :
By striking from the caption of sald complaint the words “Arthur Petras, Peter D'etras
nd George Alveras, co-partners doing business under the firm name and style.of Petras,
etras & Co.” and substituting in lleu thereof the words ‘‘Peter Petras and George Alveras,
trading as Petras & Alevras, and Arthur Petras, trading as A. Petras & Company,” and
By striking from pnrugraph 3, page 2, of sald complaint the words:
“Respondents Arthur Petras, Peter Petras and George Alverag are co-partners dolng
usiness under the firm name and style of Petras, Petras & Co. and have their principal

5097 49m~—43—vol, 85——4



50 FEDERAL TRADE COMMISSION DECISIONS
’ [ ]
Complaint 3B F.T.C

restraints and monopolies, and for other purposes,” commonly known
as the Clayton Act (U. S. C. Title 15, Sec. 13), as amended by an act
“of Congress, approved June 19, 1936, commonly known as the Robinson-
Patman Act, the Federal Trade Commission, having reason to believe
that the parties respondent named in the caption hereof and herein-
after more particularly designated and described, since June 19, 1936,
have been and are now violating the provisions of subsection (c) of
Section 2 of said act as amended, issues its complaint against said
respondents and states its charges with respect thereto as follows,-
to wit:

Paragrary 1. Respondent Harry M. Bitterman, Inc. (hereinafter
referred to as “Bitterman, Inc.”) is a corporatlon organized and
existing under the laws of the State of New York, with its office and
principal place of business located at 151 W. Fortieth Street, New
York City, N. Y.

Par. 2. Respondents, Harry M. Bitterman, Herman Bitterman, and
Irving Dash, are the president, secretary-treasurer, and office manager,
1'espect1vely, of the respondent, Bitterman, Inc. Harry M. Bitterman
is a director of Bitterman, Ine.

Par. 3. Respondent, I. and A. Berger, Inc., is a corporation organ-
ized and existing under the laws of the State of New York with its
principal office and place of business at 150 West Thirtieth Street,
New York City, N. Y.

Respondent, B. Ordover & Sons, Inc., is a corporation organized
and existing under the laws of the State of New York with its
principal office and place of business at 150 West Thirtieth Street,
New York, N. Y. _

" Respondents, Peter Petras and George Alevras, are individuals,
trading as Petras & Alevras, having their principal office and place
of business at 115 West Thirtieth Street, New York, N. Y. .

Respondent, Arthur Petras, is an individual, trading as A. Petras
& Company, having an office and place of business at 249 West
Twenty-ninth Street, New York, N. Y. -

office and place of business at 249 W, 20th Street, New York City, N, Y.”
and substituting in lieu thereof the words:

“Respondents Peter Petras and George Alevras are individuals trading as Petras &
Alveras, having their principal office and place of business at 115 West 30th Street, New
York, N. Y.

“Respondent Arthur Petras is an individual trading as A. Petras & Company, having an
office and place of business at 249 W. 20th Street, New York, N. Y.”

It ts furthér agreed, By and between the parties aforesaid as follows, to wit:

Sald complaint, as amended, shall be deemed and copsidered to have been lawfully
served on the sald Peter Petras, George Alevras, and Arthur Petras on the date on which
suid complaint was served on sald individuals originally, to wit: on August 8, 1940,
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Morris Minsk is an individual, doing business under his own name,
With his principal office and place of business at 352 Seventh Avenue,
New York, N. Y.

The respondents named in this paragraph will hereinafter be re-
ferred to as “seller respondents.”

Par, 4. On and for many years prior to June 19, 1936, and until
O or about January 1, 1938, Harry Bitterman was engaged and
from on or about J anuary 1, 1938, Bitterman, Inc., has been and is
Now engaged in the business of purchasing fur garments for a number
of corporations, partnerships, and individuals. These corporations,
Partnerships, and individuals (hereinafter collectively referred to
8 “buyers”) operate retail establishments in which fur garments
and other commodities are sold. Most of these buyers are located
and do business in some State other than the State of New York,

Each of said buyers is and for several years last past has been
tngaged in the business of buying fur garments in interstate commerce
rom numerous manufacturers-and other sellers of such merchandise,
Including the seller respondents named in paragraph 3 hereof.
_ Par. 5. Each of the seller respondents named in paragraph 3 hereof
18 and for several years last past has been engaged in the business
of selling fur garments in interstate commerce to the buyers referred
to in paragraph 4 hereof, and to numerous other customers.

Said seller respondents are fairly typical and representative mem-
bers of a large group or class of fur manufacturers and sellers
®ngaged in selling their fur garments in interstate commerce to the

uyers referred to in paragraph 4 hereof and to numerous other
Customers. The fur garment manufacturers and sellers comprising
said group or class are too numerous to be specifically named as
espondents herein or to be brought before the Commission in this
- Proceeding without manifest inconvenience and delay. Each of such
Manufacturers and sellers, in selling to buyers who purchase through
Harry Bitterman or Bitterman, Inc., has been and is engaged in
Practices similar to those hereinafter charged against the seller
Tespondents. . :

Par. 6. In the course and conduct of his business aforesaid from
June 19, 1936,.to on or about January 1, 1938, Harry Bitterman
Teceived and, in the course and conduct of its business aforesaid, from

On ‘or about January 1, 1938, to the present time, Bitterman, Inc.
- Teceived and now receives orders from the buyers aforementioned to
Purchase commodities, particularly fur garments, and transmitted
Or transmits such orders to and executed or executes.the same with
the aforesaid seller respondents and other sellers. As a result of
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the transmission of said orders by such buyers to Harry M. Bitter-
man or to Bitterman, Inc., the execution of same by said Harry M.
Bitterman or by Bltterman, Inc., at the instance and request of said
buyers and the acceptance of some of said orders by said respondent -
sellers or one or more of them, goods, wares, and merchandise,
particularly fur garments, were or are, in the case of each such order,
sold or delivered by one or more of said seller respondents to one or
more of the said buyers. By such means and in the manner aforesaid,
Harry M. Bitterman and Bitterman, Inc., acting for and in behalf of
the said buyers, caused or now cause the abm e named seller respond-
ents to ship the said commodities, particularly fur garments, from
the State in which such merchandise was located at-the time of sale
into and through various other States of the United States directly to
the said buyers in the States of their respective locations.

Respondent Bitterman, Inc. carried through and performed the
operations and activities referred to through respondents Harry and
Ierman Bitterman and Irving Dash,’its officers and employees.

The estimated annual volume of purchases negotiated by Harry M.
Bitterman or by Bittermin, Inc., as aforesaid, for each of the years
1937, 1938, and 1939 from all seller respondents and other sellers has
been appronm‘ttely $200,000. In all of said transactions Harry M-
Bitterman and Bitterman, Inc. and the other respondents herein
named as officers and employees of said Bitterman, Inc., and each
of them, were acting in fact for or in behalf of the buyers herein-
before mentioned and were generally rendering to such buyers all
of the services that are customarily rendered by a buying agent to
and for his principals.

Par. 7. In the course and conduct of the commerce hereinabove
described, the seller respondents paid to Harry M. Bitterman and paid
and are now paying to Bitterman, Inc. brokerage fees and commis-
sions, amounting to a certain percentage, customarily 5 percent of the
sales prices of the goods sold by seller respondents to buyers and,
while acting in fact as intermediary for and in behalf of the buyers
in the transmittal and execution of the aforesaid buying orders and
otherwise, Harry M. Bitterman received and accepted and, while so
acting, Bitterman, Inc. received and accepted and now receives and
accepts brokerage fees and commissions from the seller respondents
and other sellers,

Par. 8. The payment by seller respondents of brokerage fees and
commissions to Harry M. Bitterman and to Bitterman, Ine., tinder
the circumstances hereinabove set forth, were arrd are in violation of
the provisions of Section 2, subsection (¢) of the act described in the
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Preamble hereof. The receipt and acceptance from seller respondents
- and other sellers of said brokerage fees and commissions by Harry
_M- Bitterman and by Bitterman, Inc., under the circumstances here-
Mabove set forth, were and are likewise in violation of the terms of
Said statute.

Report, FIxpiNGs 4s o TiIE FacTs, AND ORDER

Pursuant to the provisions of an Act of Congress, entitled “An Act
to sipplement existing laws against unlawful restraints and monop-
olies, and for other purposes,” approved October 15,1914 (the Clayton
Act) as amended by an Act of Congress approved June 19, 1936 (the
Robinson-Patman Act) (U. S. C. Title 15, Sec. 13), the Federal Trade
Commission on August 8, 1940, issued and subsequently served its com-
Plaint in this proceeding upon the parties respondent named in the
Caption hereof, charging said respondents with violation of the provi-
Slons of subsection (¢) of Section 2 of said Clayton Act, as amended.
After the issuance of said complaint each of said respondents except
Herman Bitterman, individually, and as secretary-treasurer of
Hnrry M. Bitterman, Inc., filed an answer admitting all the material
allegations of fact set forth in said.complaint and waiving all inter-
Vening procedure and further hearings as to said facts. Said re-
Spondents also waived oral argument and the filing of briefs. There-
after, this proceeding regularly came on for final hearing before the
Commission on the said complaint and the admission answers, and the
Commission, having duly considered the same and being now fully
advised in the premises, makes this its findings as to the facts and its -
conclusion drawn therefrom:

. s

FINDINGS AS TO THE FACTS

Paracrarm 1. Respondent, Harry M. Bitterman, Inc. (hereinafter
leferred to as “Bitterman, Inc.”), is a corporation organized and exist-
ing under the laws of the State of New York, with its office and prin-
cipal place ‘of business located at 370 Seventh Avenue, New York,

" Par. 2. Respondents, Harry M. Bitterman and Irving. Dash, are
the president and office manager,. respectively, of the respondent,
Bitterman, Inc., and Harry M. Bitterman is a director of Bitterman,
Inc. Respondent, Herman Bitterman, named in the complaint herein
- individually and as secretary-treasurer of Harry M. Bitterman, Inc.,
has not actively participated at any time in the conduct of said
business. - '

-
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Par. 3. Respondent, I. and A. Berger, Inc., is a corporation or-
ganized and existing under the laws of the State of New York, with
its principal office and place of business at 150 West Thirtieth Street,
New York, N. Y.

Respondent, B. Ordover & Sons, Inc., is a corporation organized and
existing under the laws of the State of New York, with its principal
office and place of business at 150 West Thirtieth Street, New York,
N.Y.

Respondents, Peter Petras and George Alevras, are 1nd1v1duals,
trading as Petras & Alevras, and have thelr principal office and place
of business at 115 West Thirtieth Street, New York, N. Y.

Respondent, Arthur Petras, is an individual, trading as A. Petras
& Co., having an office and place of business at 249 West Twenty-
ninth Street, New York, N. Y.

Morris Minsk is an individual doing business under his own name,
with his principal office and place of business at 352 Seventh Avenue,
New York, N. Y. '

- The respondents named in this paragraph will hereinafter be re-
ferred to as “seller respondents.”

Par, 4, On and for many years prior to June 19, 1936, and unt11
on or about January 1, 1938, Harry Bitterman was engaged and
from on or about January 1, 1938, Bitterman, Inc., has been and is
now engaged in the business of purchasing fur garments for a number
of corporations, partnership, and individuals. These corporations,
partnerships, and individuals (hereinafter collectively referred to as
“buyers”) operate retail establishments in which fur garments and
other commodities are sold. Most of these buyers are located and do
business in some State other than the State of New York.

Each of said buyers is and for several years last past has been
engaged in the business of buying fur garments in interstate com-
merce from numerous manufacturers and other sellers of such mer-
chandise, including the seller. respondents named in paragraph 3
hereof.

Par. 5. Each of the seller respondents named in paragraph 3 hereof
is and for sceveral years last past has been engaged in the business of
selling fur garments in interstate commerce to the buyers referred to
in paragraph 4 hereof, and to numerous other customers.

Said seller respondents are fairly typical and representative mem-
bers of a large group or class of fur manufacturers and sellers engaged
in selling their fur garments in interstate commerce to the buyers
referred to in paragraph 4 hereof, and to numerous other customers.
‘The fur garment manufacturers and sellers comprising said group
or class are too numerous to be specifically named as respondents
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Lerein or to be brought before the Commission in this proceeding with-
Out manifest inconvenience and delay. Each of such manufacturers
and sellers, in selling to buyers who purchase through Harry Bitter-
nan oy Bitterman, lnc has been and is engaged in practices similar
to those of the seller 1e=pondents spec1ﬁcally named herein,

P4r. 6. In the course and conduct of his business aforesaid, from
June 19, 1936, to on or about January 1, 1938, Harry Bitterman
Teceived fmd in the course and conduct of 1ts busmess aforesaid, from
Gn or about January 1, 1938, to the present time, Bitterman, Inc.,
Teceived and now receives orders from the buyers aforementioned

* o purchase commodities, particularly fur garments, and transmitted

Or transmits such orders to and executed or executes the same with the
aforesaid seller respondents and other sellers. As a result of the
transmission of said orders by such buyers to Harry M. Bitterman or
to Bitterman, Inc., the execution of same by said Harry M. Bitterman |
or by Bitterman, Inc at the instance and request of said buyers and
the acceptance of some of said orders by said respondent sellers or one
Or more of them, oods, wares, and merchandise, particularly fur
garments, were or are, in the case of each such order, sold or delivered
by one or more of said seller respondents to one or more of the said

Uyers. By such means and in the manner aforesaid, Harry M. Bitter-
Man and Bitterman, Inc., acting for and in behalf of the said buyers,
Caused or now cause the above-named seller respondents to ship the
Said commodities, particularly fur garments, from the State in which
Such merchandise was located at the time of sale into and through
Varipus other States of the United States directly to the said buyexs
In the States of their _respective locations,

Respondent, Bitterman, Inc., carried through and perfoxmed the
Operationsand activities refer red to through its president and director,
Harry Bitterman, and through its office manager, Irving Dash.

The estimated annual volume of purchases negotlated by Harry M.

Bitterman or by Bitterman, Inc., as aforesaid, for each of the years
1937, 1938, and 1939, from all seller 1espondents and other sellers has
been approximately $200,000. In all of said transactions Iarry M.
_ Bitterman and Bitterman, Inc., and the respondents herein named,
individually, and as ofﬁcezs and employees of said Bitterman, Inc., and
each of them, were acting in fact for or in behalf of the buyers herem-
before mentioned and were generally rendering to such buyers all of
the services that are customanly rendered by a buying agent to and
for his prmc1pa,ls :

Par. 7. In the course and conduct of the commerce hereinabove
described, the seller respondents paid to Harry M. Bitterman and paid
and are now paying to Bitterman, Inc., brokerage fees and commis-
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sions, amounting to a certain percentage, customarily 5 percent, of the
sales prices of the goods sold by seller respondents to buyers arid, while
acting in Tact as intermediary for and in behalf of the buyers in the
transmittal and execution of the aforesaid buying orders and other-
wise, Harry M. Bitterman received and accepted and, while so acting,
Bitterman, Inc., received and accepted and now receives and accepts
brokerage fees and commissions from the seller respondents and
other sellers.

CONCLUSION

From the aforesaid facts and circumstances the Commission con-
cludes that respondents, Harry M. Bitterman, Inc., a corporation,
Harry M. Bitterman, individually and as a presu]ent and one of the
directors of Harry M. Bitterman, Inc., and Irving Dash, 1nd1v1dually
and as office manager of Harry M. Bitterman, Inc., are engaged in
business in commerce as agents, buying representatives or other
intermediaries in the purchase of fur garments and other commodities
for operators of retail stores and said respondents purchase such fur
garments and other commodities from a large number of competitive
sellers. In so placing orders and bnying fur garments and other
commodities said respondents have acted in fact for, or in behalf or
are subject to the direct or indirect control of, the retail dealers for .
whom the purchases were made and while acting in fact as agent,
buying representative, or other intelmediary in the aforesaid manner
“said 1eqpondents received compensqhon in the form 6f brokerage
or commissions from the sellers in violation of the provisions of
subsection (c) of Section 2 of “An‘Act to supplement existing laws
against unlawful restraints and monopolies, and for other purposes,”
approved October 15, 1914 (the Clayton Act), as amended by an
Act of Congress approved June 19, 1936 (the Roblnson-Patmqn Act)
(U. 8. C,, Title 15, Sec. 13).

The Commls.slon further concludes that respondents, I. and A
Berger, Inc., a corporation; B. Ordover & Sons, Inc., a corporation;
Peter Petras and George Alevrasyindividuals, tI"ldan‘ as Petras and
Alevras; Arthur Petras, an individual, tmdmg as A. Petras & .
Company' and Morris Minsk, an 1nd1v1du‘11, engaged in the manu-
facture and sale in commerce of fur garments and other commodities,
have pald and granted compensation in the form of brokerage or
commissions to ITarry M. Bitterman, Inc., a' corporation; Iarry M.
Bitterman, individually and as plesndent and one of the directors of
Harry M. Bitterman, Inc.; and Irving Dash, individually and as
office manager of Harry M. Bitterman, Ine., while the said respond-
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ents were engaged in business in commerce as agents, buying repre-
sentatives, or other intermediaries and were acting in fact for or in
behalf of or were subject to the direct or indirect control of retail
dealers for whom the purchase of fur garments and other commodi-
ties were made, in violation of the provisions of subsection (c) of
Section 2 of, the aforesaid Clayton Act, as amended. .

'ORDER TO CEASE AND DESIST

.. This proceeding having been heard by the Federal Trade Com-
‘Mission upon the complaint of the Commission and the answer filed
by each of the respondents named in the caption hereof except
Herman Bitterman, individually, and as secretary-treasurer of Harry
M. Bitterman, Inc., and the respective answers of said respondents
having admitted all material allegations of fact set out in the com-
blaint to be true and having waived all intervening procedure and
Turther hearing as to said facts and the Commission having made its
findings as to the facts and conclusion herein that said respondents,
Hal‘ry M. Bitterman, Inc, a corporation, Harry M. Bitterman,
individually and as president and as one of the directors of Harry
M. Bitterman, Inc., Irving Dash, individually and as office manager
of Harry M. Bitterman, Inc., and I. and A. Berger, Inc,, a corpora-
tion, B. Ordover & Sons., Inc., a corporation, Peter I’etras and
George Alevras, individuals trading as Petras & Alevras, Arthur
Detras, an individual trading as A. Petras & Co., and Morris Minsk,
an individual, have violated the provisions of -subsection (c) of
Section 2 of “An Act to supplement existing laws against unlawful’
Yestraints and monopolies, and for other purposes,” approved October
15, 1914 (the Clayton Act), as amended by an Act of Congress
approved June 19, 1936 (the Robinson-Patman Act) (U. 8. C,
Title 15, Sec, 13), ,

It is ordered, That the respondents, Harry M. Bitterman, Inc, a
corporation, its officers, agents, and employees; Harry M. Bitterman,
individually, and as president, and as one of the directors of Harry M.
Bitterman, Ine., his representatives, agents, and employees; and Irving
Dash, individually, and as office manager of Harry M. Bitterman, Inc., .
his representatives, agents, and employees; jointly or severally, di-
rectly or indirectly, through any corporate or other device, on or in
connection with the purchase of fur garments or other commodities in -
commerce as conunerce is defined in the aforesaid Clayton Act as
amended, do forthwith cease and desist from: ,

Receiving or accepting directly or indirectly anything of value as
a conunission, brokerage, or other compensation, or any allowance or
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discount in lieu thereof, from any seller on or in connection with pur-
chases made from such seller (a) when such purchases are made for
respondents’ own account, or (b) when such purchases are made by
respondents as agents or buying representatives of the purchaser, or
(¢) when in making such purchases respondents are acting in fact for,
or in behalf, or are subject to the direct or indirect control, of the
purchaser

It is further ordered, That respondents, I. and A. Bergel Inc., 8
corporation, and B. Ordover & Sons, Inc., a corporation, their oﬁicers,
agents and employees; Peter Petras and George Alevras, individuals,
trading as Petras & Alevras, or under any other name ; Arthur Petras;
an individual, trading as A. Petras & Co., or under any other name;
and Morris Minsk, an individual; their representatives, agents and
employees; directly or indirectly, through any' corporate or other
device, on or in connection with the sale of fur garments or other com-
modities in commerce as commerce is defined in the aforesaid C]aytoxl
Act as amended, do forthwith cease and desist from: :

Paymg or granting directly or indirectly anything of value as 2
commission, brokeraore or other compensation, or any allowance or
discount in lieu thereof, to Harry M. Bitterman, Inc., a corporation,
Harry M. Bitterman, individually or as an officer of Harry M. Bitter-
man, Inc., Irving Dash, individually or as office manager of Harry M.
Bitterman, Inc., or to any corporation, partnership, firm, or individual,
on or in connection with the sale of fur garments or other commodities
(a) when such sales are made to such corporation, partnership, firm, or
individual, or (5) when such sales are made through such corporation,
partnership, firm, or individual acting as agent or buying representa-
tive of the purchaser, or (¢) when such corporation, partnership, firm,
or individual in making such purchases is acting in fact for or in be-
half, or is subject to the direct or indirect control, of the purchaser.

1t is further ordered, That respondents shall, within 60 days after
service upon them of this order, file with the Commission & report in
writing, setting forth in detail the manner and form in which they.
have complied with this order.

1t is further ordered, That for the reasons set out in the findings as

“to the facts herein that the case growing out of the complaint issued

herein be, and the same hergby fs, closed as to Herman Bitterman, indi-
vidually and as secretary-treasurer of Harry M. Bitterman, Inc. , with-
out prejudice to the right of the Commission, should the facts S0
warrant, to reopen the same and resume trial thereof in accordance
with its regular procedure.
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Complaint

In TaE MATTER OF

ISAAC S. DICKLER

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SUBSEC, (c) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914,
A8 AMENDED \

. Docket 4231. Complaint, Aug. 10, 1940—Decision, July 8, 1942

Where an individual, engaged in New York City as commission resident buyer
of fur garments for some 17 retallers located in Washington, Baltimore, San
Francisco, and elsewhere in the United States, and who advised him as to
style, quality and size and tbe price they wished to pay for garments which
they desired him to purchase, for shipment by sellers to them direct, and
Wwho, in making such purchases through him from competing sellers in sald-
city, fur garment center of the United States, were in competition with
many retailers who maintained buying offices therein—
elved and accepted from the sellers on such purchases a percentage, which
was usually five, of the agreed sales price on orders placed by said agent for
them, and while he acted as thelr agent, buying representative or other inter-
mediary:
11el¢, That such receipt of compensation in the form of commission or other-
Wwise by said individual while acting as aforesaid constituted a violation of
Subsection (c) of Section 2 of the Clayton Act, as amended by the Robinson-
Patman Act.

Mr, Eqward S. Ragsdale for the Commission. :
Mr, Alfred McCormack and Mr. Harmon Duncombe, of the firm of
*Cravath, DeGersdorff, Swaine & Wood, of New York City, for
Tespondent.

Ree

COMPLAINT ?

The Federal Trade Commission Baving reason to believe that the
Party respondent named in the caption hereof, and hereinafter more
Particularly designated and described, since June 19, 1936, has vio-

2ted and is now violating the provisions of subsection (c) of Sec-
\\_

su‘ COmpIaint is published as amended, nunc pro tune, by Commission order approving
Pulated amendment of complaint dated June 24, 1942, as follows:

ag hereas, In connection with respondent’s petitien to file substitute answer in which he
nt’“tted all the material allegations of fact in the complaint, counsel for respondent

Droered into a stipulation with counsel for the Commission under date of May 27, 1942,

1 Ziding that the second paragraph of paragraph 1 of the complaint might be considered
& amended as of the date of issuance/of said complaint to read: .

W 10 such orders respondent generally receives frony the sellers a commission of 5 percent.

N it;n retailers whom this respondent has represented subsequently place orders directly

o f_ur garment manufacturers, the respondent seeks to, and on occasion does, secure

" Mmissions from the sellers on such orders.”

™ the Commission being fully advised in the premises,

00 0w, therefore, it 18 ordered, That the amendment stipulated aud agreed to between
Ungel he accepted and approved and thie complaint herein be considered as amended
Ceordingly. ’

&
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tion 2 of the Clayton Act, as amended by the Robinson-Patman Act
approved June 19, 1936 (U S. C., Title 15, Sec. 13), hereby issues it
complaint, statlnor its charges w1th respect thereto as follows:

Paracrara 1. Respondent, Isaac S. Dickler, is a commission resi-
dent buyer with offices located at 870 Seventh Avenue, New York
N.Y. Said respondent, in the course of his business as a commission?
resident buyer, acts as buying agent in the purchase of fur garments
for and in behalf of approximately seventeen fur garment retailers
located in the several States of the United States ard in the District
of Columbia. The manner of operation of respondent’s business i
that of receiving from various retail fur stores for whom he acts a8
agent, requests, orders, or requisitions to purchase fur garments upon

- general specifications as to size, style, quality and price. When such
orders ure received by respondent he contacts various fur garment
manufacturers and places the order at the most advantageous price
from the standpoint of the buyer. Generally the manufacturer ships
the fur garments so purchased direct to the retailer-purchaser, al’
though in some instances delivery is arrested to permit inspection 0
the garments by respondent at respondent’s place of business.

On such orders respondent generally receives from the sellers #
commission of 5 percent. When retailers whom this respondent has
represented subsequently place orders directly with fur garment
manufacturers, the respondent seeks to, and on occasion does, secur®
commissions from the sellers on such orders.

New York City is the center of the fur garment 1ndustry in the
United States, and fur garment retailers located in States of the
United States other than the State of New York undergo expenditur®
in purchasing fur garments in the New York market, Many of such
retail buyers maintain in New York City buying offices. Such buymg
offices are maintained and the personnel compensated by such retail
purchasers and not by the fur garment manufacturers. Retailer®
purchasing through commission buyers are generally competitivelf
engaged with retailers who purchase through buyers who are com-
pensated by the retailers employing them.

Par. 2. In the course and conduct of his business, respondent places

-orders for fur garments with manufacturers located in New York City
on behalf of retailers located in Washington, D, C., Baltimore, Md«
San Francisco, Calif., and elsewhere throughout the United States
pursuant to which fur garments are shipped and caused to be trans
ported by said sellers from New York, N. Y., into and through variou$
States of the United States to their respective customers.

‘Pan. 2. In the course of the purchasing transactions by the respond”
ent. as set forth herein, sellers have, since June 19, 1936, transmitteds
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Paid, and delivered and do transmit, pay and deliver, to said respond-
ent commissions, the same being a certain percentage of the sales
‘Price agreed upon between each of such sellers and the respondent on
the orders for merchandise placed by the respondent for his princi-
pals; and said respondent since June 19, 1936, has received and ac-

fepted, and is receiving and accepting, such commissions on purchases

of merchandise by retail buyers in whose behalf said respondent has
been and is, in fact, acting.

Par. 4. The foregoing acts and practices are in violation of sub-
section (c¢) of Section 2 of the Clayton Act as amended.

ReporT, FINDINGS AS TO THE FacTs, AND ORDER

Pursuant to the provisions of an act of Congress entitled “An act
to supplement existing laws against unlawful restraints and monopo-
lies and for other purposes,” approved October 15, 1914 (the Clayton
Act), as amended by an act of Congress approved June 19, 1936 (the
Robinson-Patman Act) (U. S. C. Title 15, Sec. 13), the Federal Trade
Commission on August 10, 1940, issued and subsequently served its
tomplaint in this proceedmo upon respondent Isaac S. Dickler, charg-
ing him with violation of the provisions of subsection (c) of Section 2
of said Clayton Act, as amended. After the issuance of said com-
plaint and the filing of respondent’s answer, the Commission entered
its order granting respondent’s motion for permission to withdraw
said answer and to substitute therefor an answer admitting all the
material allegations of fact set forth in said complaint and waiving
all intervening procedure and furthér hearing as to said facts. The
respondent also waived oral argument and the filing of briefs. There-
after this proceeding regularly came on for final hearing before the
Commission on the said complaint and substitute answer, and the
Commission having duly considered the same and being now fully
advised in the premises, makes this its findings as to the facts and jts

conclusion drawn therefrom.

FINDINGS AS TO THE FACTS

Paracrara 1. Respondent, Isaac S. Dickler, an individual, is a
commission resident buyer of fur garments having his office and place
of business at 370 Seventh Avenue, New York, N. Y.

Par. 2. In the course and conduct of his aforesaid business, respond-
ent, acting in behalf of retailers of fur garments located in various
States of the United States other than the State of New York, places
orders for fur garments with manufacturers of such merchandise

located in New York, N. Y. Pursuant to such orders, fur garments
500749m—43—vol, 35——17
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are caused to be transported by said sellers from New York City
through and into various States of the United States to the locations
of the respective purchasers. .
Par. 3. The center of the fur garment industry in the United States
is in New York City and retailers of fur garments located throughout
~ the United States purchase supplies of such merchandise in th‘e New
York City market. Respondent’s business as a commission resident
buyer consists of acting for and in behalf of and as agent for retailers
in the purchase of supplies of fur garments from manufacturers
thereof in New York City. Respondent has as clients some 17 retailers
of fur garments who have their places of business in Washington, D. C.,
Baltimore, Md., San Francisco, Calif., and elsewhere in the United
States. These retailers advise respondent as to the style, quality, and
size of fur garments they desire him to purchase for them, and the
price they wish to pay. Upon receipt of such requests or orders,
respondent calls upon various manufacturers of fur garments in the
New York City market, inspects the merchandise they have for sale,
and selects for his clients those garments which he considers the most
' advantageous purchase for them. When orders so placed are filled,
.the merchandise is shipped by the manufacturer direct to the retail
buyer, although in some instances delivery is arrested -to permit inspec-
tion of the garments by respondent at his place of business. On pur-
chases made as aforesaid, respondent gencrally receives from the
seller a commission of 5 percent. When retailers whom respondent
has represented subsequently place orders directly with fur garment
manufacturers, the respondent seeks to and on occasion does secure
commissions from the sellers.

Many. retail dealers maintain buying offices in New York City for

'the selection and purchase of supplies of merchandise, including fur
garments, in the New York City market, and such dealers bear the
expense of maintaining and operating buying offices. Retail dealers
who purchase through respondent or other commission resident buy-
-ers who secure their compensation from the sellers are generally com- -
petitively engaged with retail dealers who bear the expense of main-
taining and compensating their own buying representatives. -
- Pagr. 4. In the course of the transactions of purchase in commerce
as above set forth, respondent since June 19, 1936, while acting as
purchasing agent for and in behalf of buyers of such merchandise in
the manner described, has received and accepted from the sellers
thereof as a brokerage or commission a certain percentage of the sales
price agreed upon between each of such sellers and the respondent on
orders placed by the respondent for his principals.
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CONCLUSION

. From the aforesaid facts and circumstances the Commission con-
cludes that respondent, Isaac S. Dickler, is engaged as agent, buying
Tepresentative, or other intermediary in the purchase in commerce of
fUI‘ garments from representative competitive sellers, and has acted
In fact for or in behalf of or under the direct or indirect control of

~ the retail dealers for whom such purchases were made. While acting

3s agent, buying representative, or other intermediary in making pur-
chases as aforesaid, respondent received compensation in the form of
Commissions or otherwise from competitive sellers from whom pur-
chases of fur garments were made, in violation of the provisions of
Subsection: (¢) of Section 2 of “An act to supplement existing laws
88ainst unlawful restraints and monopolies and for other purposes,”
approved October 15, 1914 (the Clayton Act), as amended by an act
of Congress approved June 19, 1936 (the Robinson-Patman Act) (U.

=

8. Q. Title 15, Sec. 13).
ORDER TO CEASE AND DESIST .

_ This proceeding having been heard by the Federal Trade Commis-
Slon upon the complaint of the Commission and the substitute answer
of respondent, Isaac S. Dickler, which answer admits all of the material
allegations of fact set forth in said complaint to be true and waives all
Other intervening procedure and further hearing as to said facts, and
the Commission havin g made its findings as to the facts and conclusion

erein that said respondent has violated the provisions of “An act to
Supplement existing laws against unlawful restraints and monopolies
804 for other purposes” approved October 15, 1914 (the Clayton Act),
As amended by an act of Congress approved June 19, 1936 (the Robin-
Son-Patman Act) (U. S. C. Title 15, Sec. 13). .

1% is ordered, That respondent, Isaac S. Dickler, an individual, his
Agents, employees, and representatives, directly or through any corpo-
Tate or other device in or in connection with the purchase of furs, fur
Sarments, or other commodities in commerce, as commerce is defined
n the aforesaid Clayton Act, as amended, do forthwith cease and

esist from: ' o~

Receiving or accepting directly or indirectly anything of value as

Tokerage, commission, or other compensation or any allowance or dis-
‘ount in lieu thereof from any seller on or in connection with purchases
Made from such seller (2) when such purchases are made for respond-
0’s own account, or (b) when such purchases are made as agent or

Uying representative of the purchaser, or (¢) when in making such



64 FEDERAL TRADE COMMISSION DECISIONS
Order 3B F.T.C ‘

purchases respondent is acting in fact for or in behalf, or is subject to
the direct or indirect control, of the purchaser.

It is further ordered, That the respondent shall, within 60 days after
service upon him of this order, file with the Comm1ss1on a report in
writing, setting forth in detail the manner and form in which he has
complied with this order.



\
DAVID M. WEISS 65

Complaint

Ix tHE MATTER OF

DAVID M. WEISS

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SUBSEC. (c) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT, 15, 1914,
48 AMENDED

Docket 4240. Complaint, Aug. 17, 1940—Decision, July 8, 1942

Where an individual, engaged in New York City as commission resident buyer of
fur garments for some 60 retailers located in Detroit, Mich.; South Bend,
Ind.; Memphis, Tenn.; Atlanta, Gi.; and elsewhere in the United States;

N who advised him generally as to the styles, sizes, and quality of garments
desired and the price they wished to pay, and who, in making such purchases
through him of sellers competitively engaged in sald fur garment center of
the United States, were in competition with many retailers who maintained
buying offices in sald city, or secured the services of expert buyers of furs

~ Or “fee” buyers, or sent thelr own representatives to New York to purchase
Such garments—

ReCelved. and accepted from gellers compensation, amounting to a certain percent-
age usually of the agreed sales price, on orders placed by him for them, while
actlng as such retailer buyers’ agent, buying representative, or other
intermediary :

Held, That such receipt of such compensation by said individual, while acting
as aforesaid, constituted a vlolation of subsectlon (e¢) of Section 2 of the
Clayton Act, as amended by the Roblnson-Patman Act.

Mr, Edward S. Ragsdale for the Commission.

My, Alfred McCormack and Mr. Harmon Duncombe, of the ﬁrm of
Cl‘avath DeGersdorﬁ' Swaine & Wood, of New York City, for
"e’spondent

COMPLAINT

The Federal Trade Commission having reason to believe that the
Party.respondent named in the caption hereof, and hereinafter more
Particularly designated and described, since June 19, 1936, has violated
and is now violating the provisions of subsection (¢) of Section 2 of the

layton Act, as amended by the Robinson-Patman Act, approved

+ June 19, 1936 (U. 8. C. Title 15, Sec. 13), hereby issues its complaint,
Stating 1ts charges with respect the1 eto as follows:

Paragrapm 1. Respondent, David M. Weiss, is engaged in business as
& commission resident buyer of fur garments, hating his principal
office and 'place of business located at 370 Seventh Avenue, New York

ity, N. Y. The respondent acts as agent for the purchase of gar-
Ments for and in behalf of approximately sixty retail fur outlets here:

lsnafter called client buyers, located in the several States of the United
tates,
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The respondent’s operation of his business consists in general of
‘receiving from client buyers requests, orders, or requisitions to purchase .
fur garments. Such requests advise the general specifications as to
the type of garment, size, style, quality, and price. Upon receipt of
such requests, orders, or requisitions, he calls upon various fur garment
manufacturers, and when satisfactory merchandise is located he places
an order for the client buyer at the most advantageous price from the
client buyer’s standpoint. When such orders are filled the merchan-
dise is shipped by the manufacturer direct to the client buyer, although
in some instances delivery is arrested to permit inspection of the gar-
ments by respondent at the respondent’s place of business. On such
orders the respondent generally receives from the seller a commission -
of 5 percent.

New York City is the center of the fur garment industry in the
United States and fur garment retailers located in States of the United
States other than the State of New York undergo expenditures in pur-
chasing fur garments in the New York City markets. Many of such
retail buyers maintain in New York City buying offices or secure the
services of expert buyers of furs known to the trade as “fee” buyers, or
they send their own representatives to New York City to purchase
such fur garments. Such buying arrangements are maintained and
the personnel compensated by such retail purchasers and not by the fur
garment manufacturers. Retailers purchasing through commission
buyers are generally competitively engaged with retailers who pur-
chase through buyers who are compensated by the retallers employing
them,

Par. 2. In the course and conduct of his business respondent places
orders for fur garments with manufacturers located in New York
City on behalf of retailers located in Detroit, Mich., South Bend, Ind,
" Memphis, Tenn., and Atlanta, Ga., and elsewhere throurrhout the
United States, pursuant to ‘which fur garments are sh1pped and
caused to be transported by said sellers from New York City, N, Y.,
into and through various States of the United States to their respec-
tive customers.

Par. 3. In the course of the purchasmg transactions by the respond- '
ent, as set forth herein, sellers have, since June 19, 1936, transmitted,
paid, and delivered, and do transmit, pay, and deliver, to said respond-
- ent commissions, ‘the same being a certain percentage of the sales
price agreed upon between each of such sellers and the respondent on’
the orders for merchandise placed by the respondent for his princi-
pals; and said respondent, since June 19, 1936, has received and ac-
cepted, and is receiving and accepting, such commissions on purchases
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of merchandise by retail buyers in whose behalf said respondent has
‘been ang is, in fact, acting. ' :
Par. 4. The foregoing acts and practices are in violation of subsec-

tion (c) of Section2 of the Clayton Act, as amended.
RerorT, FINDINGS A8 TO THE FacTs, AND ORDER

Pursuant to the provisions of an act of Congress entitled “An act
_t_o supplement existing laws against unlawful restraints and monopo-
lies, and for other purposes,” approved October 15, 1914 (the Clayton
Act), as amended by an act of Congress approved June 19, 1936 (the
Robinson-Patman Act) (U. S. C. Title 15, Sec. 13), the Federal Trade
Ommission on August 17, 1940, issued and subsequently served its
fomplaint in this proceeding upon respondent, David M. Weiss, charg-
Ing him with violation of the provisions of subsection (¢) of Section 2
©f said act, as amended. After the issuance of said complaint and
the filing of respondent’s answer, the Commission entered its order
granting respondent’s motion for permission to withdraw said answer
And to substitute therefor an answer admitting all the material
allegations of fact set forth in said complaint and waiving all inter-
Vening procedure and further hearings as to said facts. The respond-
0t also waived oral argument and the filing of briefs.. Thereafter,
h_lS proceeding regularly came on for final hearing before the Com-
Mission on the said complaint and substitute answer, and the Com-
Mission having duly considered the same and being now fully advised
I the premises, makes this its findings as to the facts and its conclu-
Slon drawn therefrom. '

FINDINGS AS TO THE FACTS

Paracrarn 1. Respondent, David M. Weiss, an individual, is a
“ommission resident buyer of fur garments, having his principal office
nd place of business at 370 Seventh Avenue, New York, N. Y.

. Par 2, In the course and conduct of his business, respondent, act-
Ing in behalf of retailers located in various States of the United States
Other than the State of New York, places orders for fur garments with .
Manufacturers and wholesalers located in New York,N.Y. Pursuant
to such orders, fur garments are caused to be transported by said
Senfers from New York City through and into various States of the

Nited States to the locations of the respective purchasers. ‘

’ .PAR. 3. The center of the fur garment industry in the United States
is In New York City. Retailers of fur garments located throughout

8 United States purchase supplies of fur garments in the New York
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market. Respondent’s business as a commission resident buyer con-
sists of acting for and in behalf of retailers of fur garments and as
agent for such retailers in the purchase of supplies of fur garments
from manufacturers and wholesalers of such garments in New -York
City. Respondent has as clients some sixty retailers of fur garments,
who have their places of business in Detroit, Mich., South Bend, Ind.,
Mermphis, Tenn., Atlanta, Ga., and elsewhere in the United States
These retailers advise respondent of the types of fur garments they
'wish him to purchase for them, and generally as to the styles, sizes,
and quality of garments desired and the price they wish to pay. Upon
receipt of such requests or orders, respondent calls upon various manu-
facturers of fur garments in the New York market, inspects the gar-
ments they have for sale, and selects for his clients those garments
which he considers the most advantageous purchase for them. When
orders so placed are filled, the merchandise is shipped by the manu-
facturer direct to the retail buyer, although in some instances delivery
is arrested to permit inspection of the garments by respondent at his
place of business. On purchases made as aforesaid, the respondent
generally receives from the seller a commission of 5 percent of the
purchase price.

Retailers of fur garments who purchase supplies of such garments
in the New York market utilize various means in making their pur-
chases. Many such buyers maintain buying offices in New York City,
or secure the services of expert buyers of furs known to the trade as
“fee” buyers, or send their own representatives to New York City
to purchase fur garments. Buying arrangements of the kind stated
are maintained and the personnel compensated by the retail pur-
chasers and not by the fur garment manufacturers. Retailers who
bear the cost of purchasing fur garménts by maintaining and compen-
sating buying personnel are in competition with retailers who utilize
the services of respondent, who is compensated by the sellers.

Par. 4. In the course of the transactions of purchase negotiated by
respondent or in which he assists, sellers have since June 19, 1936,
transmitted, paid, and delivered, and do transmit, pay, and deliver
commissions on such transactions to said respondent. These com-
missions are usually in the form of a certain percentage of the sales
price agreed upon between each of such sellers and the respondent
on orders placed by the respondent for his pr1nc1pals, and the said
respondent has received and accepted, dnd is receiving and acceptm
such commissions on purchases of Jerchandise by retail buyers in
whose behalf respondent has been and is in fact acting.
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CONCLUSION

The Commission,concludes that respondent, David M. Weiss, is
®hgaged in business in commerce as agent, buying representative, or
Other intermediary, in or in connection with buying fur garments
from competitive sellers for retailers of fur garments, and has acted
In fact for or in behalf of, or under the direct or indirect control of,
Such buyers; and, in the course of such commerce, while acting in fact
35 agent, buying representative, or other intermediary for the buyer
In the purchase of fur garments, has received compensation in the
form of commissions or otherwise, from the sellers from whom pur-
thases were made, in violation of the provisions of subsection (c) of
Section 2 of “An act to supplement existing laws against unlawful
Jestraints and monopolies, and for other purposes,” approved October
15, 1914 (the Clayton Act), as amended by an act of Congress ap-
Ié"OVed June 19, 1936 (the Robinson-Patman Act) (U. S. C. Title 15,

€c. 13).

ORDER TO CEASE AND DESIST

_This proceeding having been heard by the Federal Trade Commis-/
Slon upon the complaint of the Commission and the substitute answer
°f respondent David M. Weiss, which answer admits all of the mate-
Nal allegations of the complaint to be true, waives further hearin
85 to said facts and all other intervening procedure, and the Commif—
Slon having made its findings as to the facts and conclusion herein
that said respondent, David M. Weiss, has violated the provisions of
Subsection (c) of Section 2 of “An act to supplement existing laws
3gainst unlawful restraints and monopolies, and for other purposes,”
approved October 15, 1914 (the Clayton Act), as amended by an Act
°f Congress approved June 19, 1936, (the Robinson-Patman Act)
U. 8. ¢, Title 15, Sec. 13). '

‘1 t is ordered, That the respondent, David M. Weiss, an individual,

1 agents, employees and representatives, directly or through any cor-
Porate or other device in or in connection with the purchase of furs,

Ur garments or other commodities in commerce, as commerce is

¢fined in the aforesaid Clayton Act, as amended, do forthwith cease
nd desist from: '

Receiving or accepting directly or indirectly anything of value as
brOkerage, commission or other compensation or any allowance or dis-
‘ount in lieu thereof from any seller on or in connection with purchases
* Made from such seller (2) when such purchases are made for respond-
nt’s own account, or (b) when such purchases are made as agent or

Uying representative of the purchaser, or (¢) when in making such
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purchases respondent is acting in fact for or in behalf, or is subject to
the direct or indirect control, of the purchaser.

It is further ordered, That the respondent shall, within 60 days
after service upon him of this order, file with the Commission a report
in‘writing, setting forth in detail the manner and form in which he
has complied with this order.
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IN e MATTER OF

JACK HERZOG, MICHAEL HERZOG, GEORGE HERZOG
AND LOUIS HERLOG TRADING AS JACK HERZOG
'AND COMPANY

COMPLAINT FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SUBSEC, (c) OF SEC. 2'OF AN ACT OF CONGRESS APPROVED OCT, 15, 1914,
A8 AMENDED

Docket 4257. C’omplamt Aug 22, 19/;0—Demszon, July 8, 1942

Where four individuals, engaged m New York City as commission resident buy-
ers of fur garments for some 80 retailers and department stores in the sev-
eral States, who placed their orders to the amount of $600,000 to $800,000
annually with said individuals, together with general speciflcations as to
size, style, quality, and price, and who, in thus making such purchases
through said individuals in said fur garment center of the United States, of
representative competitive scllers, manufacturers - and wholesalers, were
themselves in competition with other fur garment retailers and department
stores’ who maintained buying offices, retained the services of fur garment
buyers or “fee” buyers, or sent representatives to said city to make fur
garment purchases—

Received antl accepted from sellers, compensation amounting to a certain per-
centage, which was usually five, of the agreed sales price on sald purchases
by said fur garment retailers and department stores whose buying repre-
scntatives or other Intermediaries said individuals in fact were:

Held, That such receipt and acceptance, and payment of brokerage fees and

commissions, as above set forth, constituted a violation of the provisions of

subsection (c) of Section 2 of the Clayton Act, as amended by the Robinson-

Patman Act.

"~ Mr, Edward S. Ragsdale for the Commission,
- Mr, Alfred McCormack and Mr. Harmon Duncombe, of the firm of
Cravath DeGersdorff, Swame & Wood, of New York City, for

o ;reSpond.ents.

A  CoMPLAINT

The Federal Trade Commission having reason to believe that the
Parties respondent named in the caption hereof and hereinafter more
Particularly designated and described, since June 19, 1936, have vio-
lated and are now violating the provisions of subsectlon (c) of Sec-
tion 2 of the Clayton Act, as amended by the Robinson-Patman Aect,
approved June 19, 1936 (U. S. C., Title 15, Sec. 13), hereby issues its

- Ctomplaint stating its charges with respect thereto as follows:

Paracrapu 1. Respondents, Jack Herzog, Michael Herzog, George
Herzog, and Louis Herzog, are individuals, trading under the name
Jack Herzog & Co., with thelr principal office and place of business
located at 337 Seventh Avenue, New York, N. Y. Said respondents
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are engaged in business as commission resident buyers of fur gar-
ments. In the course of their said business respondents act as agents
for the purchase of fur garments for and in behalf of approximately
80 fur garment retailers and department stores located in the several
States of the United States, such purchases aggregating an annual
volume of $600,000 to $800,000.

The manner of operation of respondents’ business consists in receiv-
ing from one of said fur garment retailers or department stores orders
or requisitions to purchase fur garments upon general specifications
as to size, style; quality and price. YWhan such orders are received by
respondents they call upon various fur garment manufacturers and
place the order at the most advantageous price from the standpoint of
the buyer. Generally the manufacturer ships the fur garments so
purchased direct to the retailer-purchaser, although in some instances
delivery is arrested to permit inspection of the garments by respond-
ents at their place of business.

. On such purchase orders respondents generally receive from sellers
a commission of 5 per cent. On occasions when retailers whom
respondents have represented place orders directly with fur garment
manufacturers, respondents seek to, and on occasions do, secure com-
missions from the sellers on such orders.
" New York City is the center of the fur garment industry in the
United States and fur garment retailers and department stores lo-
cated in other States of the United States undergo expenditure of a
certain proportion of their total sales volume to cover cost of pur-
chasing fur garments from the New York City fur garment market.
In the course and conduct of their business respondents represent fur
- garment retailers who are in competition with other fur garment
retailérs who undergo buying expense by maintaining buying offices; -
retain the services of fur garment buyers known as “fee” buyers, or
send representatives to New York City to make fur garment
purchases.

Par. 2. In the course and conduct of their business, respondents
place orders for fur garments with many manufacturers located in
New York, N. Y., on behalf of retailers located in various States of
the Umted States, pursuant to which fur garments are shipped and
caused to be transported by said sellers from New York, N. Y., into
and through varlous States of the United States to the1r respectxve
customers.

Par. 3. In the course of the purchasmg transactions by the respond:
ents, as set forth in paragraph 1 hereof, said sellers have, since June
19, 1936, transmitted, paid and delivered and do transmit, pay and
deliver to said respondents commissions, the same being a certain
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Percentage of the sales price agreed upon between each of the said
sellers and the respondents on the orders for merchandise placed by
the respondents for their principals; and said respondents, since June
19, 1936, have received and accepted and are receiving and accepting
such commissions on purchases of merchandise by some 80 fur garment
Tetailers and department stores who are the actual purchasers in such
t!‘Etnsactmns and in whose behalf said respondents have been and are,
in fact, acting.

PAR 4, The foregoing acts and practices are in violation of Sub-
section (c¢) of Section 2 of the Clayton Act, as amended.

Report, FinNpINGs As To THE Facrs, AND OrpER

Purspant to the provisions of an act of Congress, entitled “An act
to supplement existing laws against unlawful restraints and monopo-
lies, and for other purposes,” approved October 15, 1914 (the Clayton

. Act), as amended by an act of Congress approved J une 19, 1936 (the

Robinson-Patman Act) (U. 8. C,, Title 15, Sec. 13), the Federa] Trade
Commission on August 22, 1940 issued and subsequently served its
complaint in this proceedmg upon the parties respondent named in
the caption hereof, charging said respondents with violation of the
Provisions of subsection (¢) of Section 2 of said Clayton Act, as
amended. After the issuance of said complaint and the filing of re-
Spondents’ answer, the Commission entered its order granting re-
Spondents’ motion for permission to withdraw said answer and to
Substitute therefor an answer admitting all the material allegations
of fact set forth in said complaint and waiving all intervening pro-
cedure and further hearings as to said facts. The respondents have
also warved oral argument and the filing of briefs.

Thereafter, this proceedmn' regularly came on for final hearmg

efore the Commission on the said complaint and substitute answer,
and the Commission havmg duly considered the same and being now
fully advised in the premises, makes this jts findings as to the facts
&nd its conclusion drawn therefrom.

FINDINGS AS TO THE FACTS

Paracrarm 1. Respondents, Jack Herzog, Michael Herzog, George
lerzog, and Louis Herzog, are individuals, trading under the name
ack Herzog & Co., with their principal office and place of business
located at 837 Seventh Avenue, New York, N. Y. Said respondents
e engaged in the business ag commission res1dent buyers of fur gar-
Ments, In the course of their said business respondents act as agents
or the purchase of fur garments for and in behalf of approximately
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80 fur garment retailers and department stores located in the several
States of the United States, such purchases aggregating an annual
volume of $600,000 to $800,000. : _

The manner of operation of respondents’ business consists in re-
ceiving from fur garment retailers or department stores, orders or
requisitions to purchase fur garinents or other commodities upon gen-
eral specifications as to size, style, quality, and price When such
orders are received by xespondents they call upon various fur garment
manufacturers and wholesalers and place the order with a manu-
facturer or wholesaler offering the most advantageous price from the
standpoint of the buyer, Generally, the manufacturer or wholesaler
ships the fur garments so purchased direct to the retailer-purchaser,
although in some instances delivery is arrested to permit inspection
of the garments by respondents at their place of business.

On such purchase orders respondents generally receive from sellers
a commission of 5 percent. On occasions when retailers whom re-
spondents have previously represented, place orders thereafter directly -
with fur garment manufacturers or wholesalers, respondents seek to,
and on occasions do, secure commissions from the sellers on such orders.

New York City is the center of the fur garment industry in the
United States, and fur garment retailers and department stores lo-
cated in other States of the United States undergo expenditure of a
certain proportion of their total sales volume to cover cost of purchas-
ing fur garments from the New York City fur garment market. In
the course and conduct of their business respondents represent fur
garment retailers who are in competition with other fur garment re-
tailers who undergo buying expense by maintaining buying offices,
retain the services of fur garment buyers known as “fee” buyers, or
send representatives to New York City to make fur garment purchases.

Par. 2. In the course and conduct of their business, respondents
place orders for fur garments with many manufacturers and whole-
salers located in New York, N, Y., on behalf of retailers located in
various States of the United States, pursnant to which fur garments
are shipped and caused to be’ transported by said sellers from New
York, N. Y., into and through various States of the United States to
their respectlve customers. :
_ Par. 3. In the course of the aforesaid transactions of purchase
sellers have, since June 19, 1936, transmitted, paid and delivered and *
do transmit, pay and deliver to said respondents, commissions, the
same being a certain percentage of the sales price agreed upon between
each cf the said sellers and the respondents on the orders for mer-
chandise placed by the respondents for their principals; and said
respondents have received and accepted and are receiving and accepting .
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such commissions on purchases of merchandise by some’ eighty fur

garment retailers and department stores who are the actual pur-
chasers in such transactions and in whose behalf said respondents
have been and are, in fact, acting.

CONCLUSION N

~ Under the facts and circumstances set forth in the foregoing find-
Ings as to the facts, the Commission concludes, that the respondents,
Jack Herzog, Michael Herzog, George Herzog, and Louis Herzog,
Individually, and trading as Jack Herzog & Co., are engaged in busi-
Ness in commerce as agents, buying representatives, or other inter-
Mediaries in connection with the buying, from representative competi-
tive sellers, manufacturers, and wholesalers of fur garments for many
Tetail fur outlets or client buyers and have acted in fact for, or in

half of, or under the direct or indirect control of such buyers in
Purchasing fur garments from said representative competitive sellers,
Manufacturers and wholesalers, and that in the course of such com-
Merce and while acting in fact as agents, buying representatives or
Other intermediaries in conhection with the buying of fur garments or
Other commodities for such purchasers did receive remuneration in

® form of commissions or otherwise from such representative com-
Petitive sellers, manufacturers, and wholesalers from whom respond-

.ents purchased such fur garments for such retail fur outlets or client

Uyers in violation of the provisions of subsection (¢) of Section 2
of “An act to supplement existing laws against unlawful restraints
ad monopolies, and for other purposes,” approved October 15, 1914
(the Clayton Act), as amended by an act of Congress approved
une 19, 1936 (the Robinson-Patman Act) (U. S. C., Title 15, Sec. 13).

ORDER TO CEASE AND DESIST

_This proceeding having been heard by the Federal Trade Commis-
Sion upon the complaint of the Commission and the substitute answer
of respondents, Jack Herzog, Michael Herzog, and Louis Herzog,
Individually, and trading as Jack Herzog & Co., which answer admits
all of the material allegations of the complaint to be true and waives
all other intervening procedure and further hearing as to said facts,
nd the Commission having made its findings as to the facts and con-
clusion Lierein that said respondents, Jack Herzog, Michael Ierzog,

eorge Herzog, and Louis Herzog, individually, and trading as Jack.

I‘?PZOg and Co., have violated the provisions of “An act to supplement
“Xisting laws against unlawful restraints and monopolies, and for
Other purposes” approved October 15, 1914 (the Clayton Act); as
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amended by an act of Congress approved June 19, 1936 (the Robinson-
Patman Act) (U. S. C. Title 15, Sec. 13).

It is ordered, That the respondents, Jack Herzog, Michael Herzogs
George Herzog, and Louis Herzog, individually, and trading as Jack
Herzog & Co., or under any other name, jointly or severally, their
agents, employees, and representatives, directly or through any corpo-
rate or other device in or in connection with the purchasing of furs, fur
garments, or other commodities in commerce, as commerce is defined in
the aforesaid Clayton Act, as amended, do forthwith cease and desist
from: )

Receiving or accepting directly or indirectly anything of value as
brokerage, commission, or other compensation or any allowance or dis-
count in lieu thereof from any seller on or in connection with pur-
chase made from such seller (a) when such purchases are made for
respondents’ own account, or () when such purchases are mads 88
agent or buying representative of the purchaser, or (¢) when in making
such purchases respondents are acting in fact for or in behalf, or are
subject to the direct or indirect control, of the purchaser.

It is further ordered, That the respondents shall, within 60 days
after service upon them of this order, file with the Commission a report
in writing, setting forth in detail the manner and form in which they

have complied with this order. _ .
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I~ TaE MATTER OF

_CENTRAL BUYING SERVICE, INC.

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SUBSEC, (¢) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914,
AS AMENDED

Docket 4259. Complaint, Aug. 22, 1940—Decision, July 8, 1942

Where a corporation, engaged In New York City as resident commission buyer in
Dréviding information, facilities, hind purchasing services to operators of
retail stores or buyers of commodities such as millinery, engaged in resale
thereof through retail stores or departments thercof which they operated,
and in executing their orders—elther following instructions or exercising
their own judgment as to details—by tran'smltting them to seller manufac-
turers, competitively engaged with other manufacturers and wholesalers, who
shipped the goods to the buyer for whose account .the purchases were made,
and billed him and received payment direct—

Received and accepted from sellers on merchandise purchased by it for and on

. behalf of aforesaid buyers, and while acting in fact as their agent, buying
representative, or other intermediary, commissions varying from 3 to 7
Dercent of the sales price of the goods thus purchased :

Ield, That such receipt and acceptance, and payment of brokerage fees and com-
missions, as above set forth, constituted a violation of the provisions of sub-
Section (c¢) of Section 2 of the Clayton Act, as amended by the Robinson-
Patman Act. ’

Mr, Edword S. Ragsddale for the Commission.

My, Alfred McCormack and Mr. IHarmon Duncombe, of the firm of
CI‘!IVath, DeGersdorff, Swaine & Wood, of New York City, for
Tespondent. '

COMPLAINT

.

The Federal Trade Commission having reason to believe that the
Party respondent named in the caption hereof and hereinafter more
Particularly designated has, since June 19, 1936, violated and is now
Violating the provisions of subsection (c) Section 2, of the Clayton Act,
2 amended by the Robinson-Patman Act; approved June 19, 1936, c.
592, Section 1,49 Stat, 1526 (15 U. S. C. A. 13 (c) ), hereby issues its
Complaing: : o
. Paracrapm 1. Central Buying Service, Inc., is a corporation organ-
12ed and existing under the laws of the State of New York, with its
Principal place of business located at 101 West Thirty-Seventh Street,

ew York, N. Y. :

4R. 2. Respondent is a resident commission buyer and since the

ite of its incorporation has been and is now engaged in the business of

Toviding information, facilities, and purchasing services to a number
509749™—43—vol, 35-—-8
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of individuals, partnerships, and corporations in the purchase of com-
modities such as millinery. These individuals, partnerships, and cor-
. porations operate retail stores or departments of retail stores or
otherwise resell such goods. Their places of business are located in
various States of the United States and the District of Columbia.

Par. 3. For many years last past respondent has received and it is
now receiving and accepting orders from buyers to purchase for their
accounts certain requirements, Following instructions as to number,
price, color, fabric, and style contained in each order so received, or if
the orders contain no such instructions, then exercising through its
officers and employees its own judgment as to such details, respondent

_ executes these said orders by transmitting the same to various manu-
facturers and purchasing for buyers’ accounts the desired merchandise-
The millinery or other goods so purchased is selected by respondent
from displays made each day in its office by salesmen of various manu-
facturers or such merchandise is selected from displays made in the
showrooms of manufacturers. Occasionally buyers will personally
visit the New York market and will call at the office of respondent
where they are offered the facilities and buying service of the said
respondent. These buyers are advised as to the showrooms maintained
by manufacturers and are conducted to these showrooms by an officer
.or employee of respondent who assists them in selecting and purchas
ing the desired merchandise.

All orders for the purchase of merchandise, whether such orders
are placed by respondent upon orders received through the mail or
from selections made by the buyer as above set forth, are made out
on forms supplied and provided for that purpose by 1espondent and
delivered to the manufacturers from whom merchandise is so pur-
chased. The manufacturers ship the goods direct to the buyer for
whose account such purchases were made, bill the buyer direct, and
receive payment direct from the buyer. Respondent makes no charge
to and receives no compensation from its clients for the purchasing
service rendered and facilities supplied as hereinabove set forth-
.Respondent at all times has been, and is now acting in fact for and
in behalf of such clients.

Par. 4. In the course and conduct of its business aforesaid. in the
manner; method, and form as aforesaid, respondent, acting in fact
for and in behalf of buyers, caused and now causes the said manufac-

. turers to ship, and the said manufacturers do ship, commodities 0-
purchased from the State in which said commodity was located at
the time of the purchase into and through various other States of
the United States and the District of Columbia, directly to the, pur'
chasers thereof in the States of their respective locanon
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- Pag, 5. In the course and conduct of its business, as aforesaid, and
While acting in fact for and in behalf of buyers as aforesaid, respond-
ent has, since June 19, 1936, received and accepted and is now receiving
nd accepting from some sellers & commission on all merchandise pur-
thased from such manufacturers by respondent for and on behalf
°f buyers as aforesaid. The commission so received and accepted by
Tespondent varies from 3% to 7% of the sales price of the goods so
Purchased, ]

Par, 6. The receipt and acceptance by respondent of commissions
Tom sellers on purchases made from such sellers by respondent, for
e account of and while acting in fact for and in behalf of such
uyers, in the manner and under the circumstances as hereinabove
Set forth, is in violation of subsection (c) of Section 2 of the act de-

, sc‘fib_ed in the preamble hereof. - v

Rerorr, FinpINes as 1o THE Facrs, aNp OrpEr

Pursnant to the provisions of an act of Congress, entitled “An act
0 supplement existing laws against unlawful restraints and monop-
%lies ang for other purposes,” approved October 15, 1914 (the Clayton
¢t), as amended by an act of Congress approved June 19, 1936 (the
obinson-Patman, Act) (U. S. C. Title 15, Sec. 13), the Federal Trade
COmInission on August 22, 1940, issued and subscquently served its
chI_)laint in this proceeding upon the party respondent named in the
v‘_‘I{tlon hereof, charging said respondent with violating the pro-
1Slons of subsection. (c) of Section 2 of said Clayton Act, as amended.
A ter the issuance of said complaint and the filing of respondent’s
iswer, the Commission entered its order granting respondent’s mo-
'on for permission to withdraw said answer and to substitute there-
isr a0 answer admitting all the material allegations of fact set forth
) said complaint and waiving all intervening procedure and further
®aring as to said facts. The respondent has also waived oral argu-
ent and the filing of briefs. Thereafter, this proceeding regularly.
me on for final hearing before the Commission on the said complaint
s:d Sllbstitu.te answer, and the Commission having duly considered the
inTe and being now fully advised in the premises, makes this its find-
S8 as to the facts and its conclusion drawn therefrom,

FINDINGS AS TO THE FACTS

i@ Paracrarm 1. Central Buying Service, Inc., is a corporation organ-
¢d and existing under the laws of the State of New York, with its

I)rmCipal place of business located at 101 West Thirty-seventh Street,
“®W York, N.'Y. : .
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Pagr. 2. Respondent is a resident commission buyer and since the
date of its incorporation has been and is now engaged in the busines’
-of providing information, facilities, and purchasing services to a num”
" ber of individuals, partnerships, and.corporations in the purchase of
commodities such as millinery. These individuals, partnerships an
corporations operate retail stores or departments of retail stores Of
otherwise resell such goods. Their places of business are located it
various States of the United States and in the District of Columbis-

Par. 3. For many years last past respondent has received and it i
now receivihg and accepting orders from buyers to purchase for their
accounts certain requirements. TFollowing instructions as to number
price, color, fabric, and style contained in each order so received, or if
the orders contain no such instructions, then exercising throu(rh its
officers and employees its own judgment as to such details, responden
executes these said orders by transmitting the same to various mant
facturers and purchasing for buyers’ accounts the desired merchzmdlse
The millinery or other goods so purchased is selected by responderl
from displays made each day in its office by salesmen of various manu-
facturers or such merchandise is selected from displays made in the
ghowrooms of manufacturers. Occasionally buyers will personally
visit the New York market and will call at the office of respondent:
where they are offered the facilities.and buying service of the sai
respondent. These buyers are advised as to the showrooms main-
tained by manufacturers and are conducted to these showrooms by 87
officer or employee of respondent who assists them in selecting ap
purchasing the desired merchandise.

All orders for the purchase of merchandise, whether such orders
are placed by respondent upon orders received through the mail oF
from selections made by the buyer as above set forth, are made out o?
forms supplied and provided for that purpose by respondent and
delivered to the manufacturers from whom merchandise is so pw”
chased. The manufacturers ship the goods direct to the buyer fof
whose account such purchases were made, bill the buyer direct, an
receives payment direct from the buyer. Respondent makes no charg?
to and receives no compensation from its clients for the purchasing
service rendered and facilities supplied as hereinabove set forth:
Respondent at all times has been and is now acting in fact for and i*
behalf of such clients.

Par. 4. In the course'and conduct of its business aforesrud in the
manner, method, and form as aforesaid, respondent, actirig in fact for
and in behalf of buyers, caused and now causes the said manufacturefs
to ship, and the said manufacturers do ship, commodities so purchased
from the State in which said commodity was located at the time of th®
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Purchase into and through various other States of the United States

ind the District of Columbia, directly to the purchasers thereof in the
tates of their respective location.

AR. 5. In the course and conduct of its business, as aforesaid, and
While acting in fact for and in behalf vf buyers as aforesaid, respond-
*0t has, since June 19, 1936, received and accepted and is now receiv-
g and accepting from some sellers a commission on all merchandise
Purchaged from such manufacturers by respondent for and on behalf
% buyers as aforesaid. The commission so received and accepted by
Tespondent varies from 3 to 7 percent of the sales price of the goods
% purchased.

CONCLUSION

Under the facts and circumstances set forth in the foregoing findings

8 to the facts, the Commission concludes that the respondent, Central
Uying Service, Inc., a corporation, is engaged in business in com-
Merce g agent, buying representative, or other intermediary in fur-
hlshing' trade information, facilities, and purchasing services in buying
'om representative competitive sellers, manufacturers, and whole-
Salers of millinery or other commodities for many retail dealers, de-
Partment stores, and other purchasers; and has acted in fact for, or in
thalf of, or under the direct or indirect control of such buyers, in
S‘U’Chasing millinery or other commodities from said competitive sell-
'S, manufacturers, and wholesalers. In the course of such commerce
ind while acting in fact as agent, buying representative, or other inter-
ediary in connection with the buying of millirtery and other com-

" In(?di\ties for such buyers, respondent received remuneration in the
. 0'm 6F commissions or otherwise from such representative competi-
e sellers, manufacturers, and wholesalers from whom respondent
f:rchased such millinery and other commodities for such retail deal-
S, department stores, and other purchasers in violation of the
Yovisions of subsection (c) of Section 2 of “An act to supplement
ensting laws against unlawful restraints and monopolies and for other
I)urPOses:,” approved October 15,1914 (the Clayton Act), as amended
Y an act of Congress approved June 19, 1936 (the Robinson-Patman
¢t) (U. 8. C. Title 15, Sec. 13). .

_ ORDER TO CEASE AND DESIST _

_T}}is proceeding having been heard by the Federal Trade Com-
N 1ssion upon the complaint of the Commission and the substitute
Nswer duly filed by respondent, Central Buying Service, Inc., &
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corporation, which answer admits all of the material allegations of
fact set forth in said complaint to be true and waives all other inter-
vening procedure and further hearing as to said facts, and the Com~
mission having made its findings as to the facts-and conclusion hereit
that respondent Central Buying Service, Inc., a corporation, had
violated the provisions of “An act to supplement existing laws againsb
unlawful restraints and monopolies and for other purposes,” approve
- October 15, 1914 (the Clayton Act), as amended by an act of Congress
approved June 19, 1936 (the Robinson- Patman Act) (U. S. C. Title
15, Sec. 13).

It is ordered, That the respondent Central Buymg Serv1ce, Inc., &
corporation, its officers, directors, representatives, agents, and e’
ployees, directly or through any corporate or.other device in or it
connection with the purchase of millinery or other commodities i
commerce, as commerce is defined in the aforesaid Clayton Act, 85
amended, do forthwith cease and desist from :

‘Receiving or accepting directly or indirectly anything of value 89
brokerage, commission,, or other compensation, or any allowance OF
discount in lieu thereof, from any seller on or in connection with pur”
chases made from such seller () when such purchases are made for
respondent’s own account, or (5) when such purchases are made 8¢
agent or buying representative of the pur chaser, or (c) when in making
such purchases respondent is acting in factijr 9E:in behalf, or is sub-
ject to the direct or indirect control, of the purchusgr.

1t is further ordered, That the respondent’sha]l, Avithin 60 day?
after service upon it of this order, file with the Comxmsslqn g report
in writing, setting forth in detail the manner and form 1n-wh19f;g itlend
complied with thls order. T e ot

&
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B IN'rHE MATTER OF ,
'LAWRENCE W. POWERS, TRADING AS L. W. POWERS CO.’

COMPLAIVT ¥FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
-OF SUBSEC. (c) OF SEC 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914,
AS AMENDED

Docket 4299, Complaint, Sept. 4 1940—Decision, J'uly 8, 1942

Where an individual, engaged in New York City as commission resident buyer of
women's ready-to-wear apparel for a number of retail dealers in various
states who advised him of the types, quantities, sizes, colors, and materials
of the garments they desired, for shipment to them by sellers direct, and the
Drice they wished to pay, and who, along with others similarly purchasing
through said or other commission resident buyers, were competitively engaged
with retailers who bear the expense of maintaining buying offices for the
selection and purchase of merchandise in said market, center of the women’s
ready-to-wear apparel industry of the United States—

Reeewed and accepted from sellers competitively engaged commissions amount-
ing usually to 5 percent of the price pald on such purchases, in which said
individual acted as agent buying representative, or other intermediary for
said buyers: ‘

eld, That such receipt of compensatlon in the form of commission on purchases
from competitive sellers constituted a vio]agon,x of subsectlon (c¢) of Sectlon
2 of the Clayton Act, as amended by tlm}fbbirjso&i‘a\Ma,n Act. £

Uy, Edward S. Ragsdale for the Cohﬁﬁiss 304 ) “” *‘w
*Mr. Alfred McCormack and M. Harmon Dihidsi m‘fn’«a}e ﬁriir' of

Cl‘uvath, DeGersdorff, Swaine & Wood, of New York City* for" Tre-
Sbondent.

COMPLAINT

* The Federal Trade Commission having reason to believe that the
- Party respondent named in the caption hereof and hereinafter more
Darticularly designated and described, since June 19, 1936, has vio-
‘ated and is now violating the provisions of subsection (c) of Section 2
of the Clayton Act as amended by the Robinson-Patman Act, ap-
Proved June 19, 1936 (U. S. C., Title 15, Sec. 18), hereby issues its
tomplaint, stating its charges w1th respect thereto as follows:
Pagracrarm 1. Respondent, Lawrence W. Powers, is an individual,
trading as L. W. Powers Co., with his principal office and place of
Usiness located at 1328 Broadway, New York, N. Y. Respondent is
®ngaged in the business of a commission remdent buyer of women’s
I’eady to-wear apparel, and as such, respondent acts as buying agent
or, and in behalf of, a number of retall dealers in transactions of pur-
thase and sale of such merchandise.
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The manner of operation of respondent’s business is that of receiv-
ing from various retail dealers for whom he acts as agents, requests,
orders or requisitions to purchase such merchandise upon specifica-
tions as to quantity, size, color, kind of cloth, type of garment, and
price When such an order is received by respondent, he contacts
various manufacturers of such merchandise and places the order with
the source of supply offering the specified requirements on terms and
conditions most favorable “from the standpoint of the purchaser.
Generally the merchandise so purchased is shipped by the manufac-
turer directly to the purchaser. On the orders so placed by respond-
ent, he receives from the sellers of such merchandise a brokerage fee
or commission, usually 5 percent ‘of the purchase price paid by the
purchaser.

Par. 2. New York City is the center of the women’s ready-to-wear
apparel industry in the United States, and the retail dealers in such
merchandise, located in States of the United States other than the
State of New York undergo expense in purchasing such merchandise
in the New York market. Many of such retail dealers maintain buy-
ing offices in New York City, the operating and overhead expenses of
which are borne by such retail dealers. Retail dealers purchasing
through commission buyers are generally competitively engaged with
retail dealers who purchase through buyers who are compensated by
the retail dealers employing them and with-retail dealers who bear
the expense incident to the maintenance of New York buymtr offices.

Par. 3. In the course and conduct of his business since June 19
1936, respondent has placed orders for such merchandise with manu-
facturers thereof located in the State of New York on behalf of retail
dealers located in other States of the United States, pursuant to
which orders, such merchandise has been shipped and transported
by the sellers thereof from the State of New York across State lines
to the respective retail dealer purchasers.

Par. 4. In the course of the purchasing transactions in interstate
commerce as set forth herein, respondent, since June 19, 1936, while
acting as purchasing agent for and in behalf of the purchasers of
such merchandise in the manner hereinabove described, has received
and accepted. from the sellers thereof brokerage fees or commissions
in substantial amounts. o

Par. 5. The foregoing acts and practices are in violation of sub-
section (c) of Section 2 of the Clayton Act as amended.

Report, FINpINGS A8 TO THE FAcTs, AND ORDER

Pursuant to the provisions of an act of Congress, entitled “An act
to supplement existing laws against unlawful restraints and monop-
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olies and for other purposes,” approved October 15,1914 (the Clayton
Act), as amended by an act of Congress approved June 19, 1936
(the Robinson-Patman Act) (U. S. C. Title 15, Sec. 13), the Federal
rade Commission on September 4, 1940, issued and subsequently
Served its complaint in this proceeding upon the party respondent
Damed in the caption hereof, charging said respondent with violation
of the provisions of subsection (¢) of Section 2 of said Clayton Act,
38 amended. After the issuance of said complaint and the filing of
Tespondent’s answer, the Commission entered its order granting re-
Spondent’s motion for permission to withdraw said answer and to
Substitute therefor an answer admitting all the material allegations
of fact set forth in said complaint and waiving all intervening pro-
dure and further hearing as to said facts. The respondent has
MS_O waived oral argument and the filing of briefs. Thereafter,
18 proceeding regularly came on for final hearing before the Com-
Mission on the said complaint and substitute answer, and the Com-
Mission having duly considered the same and being now fully advised
0 the premises, makes this its findings as to the facts and its con-
tlusion drawn therefrom.

FINDINGS AS TO THE FACTS

Paracrapm 1. Respondent, Lawrence W. Powers, is an individual,
trading as L. W, Powers Co. and having his principal office and
Place of business at 1328 Broadway, New York, N. Y. Respondent
18 a commission resident buyer of women’s ready-to-wear apparel.

Pag, 2, In the course and conduct of his aforesaid business, while
Acting in behalf of retail dealers located in various States of the United

tates other than New York, respondent places orders for women’s
Teady-to-wear apparel with manufacturers of such products located
I New York City.  Pursuant to such orders, the merchandise so
Purchased is by said sellers caused to be transported through and into
Various States of the United States to the locations of the respective
Purchasers,

Par. 8. The center of the women’s ready-to-wear apparel industry
of the United States is in New York City. Retailers located through- °
Out the United States purchase supplies of such merchandise in the

ew York City market. Respondent’s business as a commission resi-
deng, buyer consists of acting for and in behalf of and as agent for a
Number of retail dealers in the purchase of women’s ready-to-wear
8pparel from manufacturers thereof located in New York City.
, These retail dealers who are clients of respondent advise him of the
- types, quantity, sizes, colors, and materials of the garments desired
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and the price they wish to pay. Upon receipt of such requisitions of
orders from his clients, respondent calls on various manufacturers of
merchandise of the class ordered, inspects the goods they have for
sale, and places the order with the manufacturer from whom the
purchase can be made most advantageously from the standpoint of
the dealer or dealers he represents. When orders so place are filled;
the merchandise is shipped by the manufacturer directly to the pur-
chasing dealer. On orders placed by respondent as aforesaid, he
receives from the seller a commission which usually amounts to 5 per-
cent of the price paid by the purchaser.

Many retail dealers maintain buying offices in ‘New York City for
the selection and purchase of supplles of merchandise in the New Yoi¥
City market, including women’s ready-to-wear apparel, and such deal-
ers bear the expense of maintaining and operating buying offices:
Retail dealers who purchase through respondent or other commissio?

‘resident buyers who secure their compensation from the sellers are
generally competitively engaged with retail dealers who bear the
expense of maintaining and compensating their own buying
representatives. .

Par, 4, In the course of the transactions of purchase in commerce
as above set forth, respondent since June 19, 1936, while acting a°
purchasing agent for and in behalf of buyers of such merchandise in
the manner described, has received and accepted from the sellers
thereof brokerage fees or commissions in substantial amounts.

CONCLUSION

From the aforesaid facts and circumstances the Commission con
cludes' that respondent, Lawrence W. Powers, an individual, trading
as L. W. Powers Co., is engaged as agent, buying representative, of
other intermediary in the purchase in commerce of women’s ready-to-
wear apparel from representative competitive sellers, and as has acted
in fact for or in behalf of or under the direct or-indirect control of
the retail dealers for whom such purchases were made. While act’
ing as agent, buying representative, or other intermediary in the
‘purchase of merchandise as aforesaid, respondent .received compen-
sation in the form of commissions or otherwise from competitive
sellers from whom purchases of merchandise were made, in violation
of the provisions of subsection (c) of Section 2 of “An act to supple:
ment existing laws against unlawful restraints and monopolies an
for other purposes,” approved October 15, 1914 (the Clayton Act)s
as amended by an act of Congress approved June 19, 1936 (the
Robinson-Patman Act) (U. S. C. Title 15, Sec. 13).
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ORDER TO CEASE AND DESIST

. This proceeding having been heard by the Federal Trade Commis-
Sion upon the complaint of the Commission and the substitute answer
of respondent, Lawrence W. Powers, an individual, trading as L. W.

Owers Co., which answer admits all of the material allegations of
fact set forth in said complaint and waives all other intervening pro-

’_Cedure and further hearing as to said facts, and the Commission hav-
'Ng made its findings as to the facts and conclusion herein that said
Tespondent has violated the provisions of “An act to supplement exist-
g laws against unlawful restraints and monopolies and for other
Purposes,” approved October 15, 1914 (the Clayton Act), as amended

Y an act of Congress approved June 19, 1936 (the Robinson-Patman
Aet) (U. 8. €, Title 15, Sec. 13).

1t is ordered, That respondent, Lawrence W. Powers, an individual,
tI"1ding as L, W. Powers Co., or under any other name, his agents,

“®Mployees, and representatives, directly or through any corporate or

 Other device, in or in connection with the purchase of women’s ready-

O-Wear apparel and other commodities in commerce, as commerce is

efined in the aforesaid Clayton Act, as amended, do forthwith cease
*nd desist from :

b Receiving or accepting directly or indirectly anything of value as

Tokerage, commission or other compensation or any allowance or

1Scount in lieu thereof from any seller on or in connection with pur-

: E 2ses made from such seller (@) when such purchases are made for

®Spondent’s own account, or (3) when such purchases are made as
?gent or buying representative of the purchaser, or (¢) when in mak- -

12 such purchases respondent is acting in fact for or in behalf, or is

Subject, to the diréct or indirect control, of the purchaser.

1t 4 further ordered, That the respondent shall, within 60 days
?‘ ter service upon him of this order, file with the Commission a report
hn Writing, setting forth in detail the manner and form in which he

38 complied with this order,
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Ix THE MATTER OF
THE MILK CAP STATISTICAL BUREAU ET AL.

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOI..A’.T-‘ION
OF SEC, 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914

Docket 4448. Complaint, Jan. 16, 1941—Decision, July 8, 1942

Where an unincorporated trade association, which had been the code authority
for the paper disc milk bottle cap industry under the National Industria!
Recovery Act and which, following the invalidation of said Act and th®
manager’s suggestioh to the members that they should not give up “ad:
vantages such as cooperative action and good will” which they had “been able
to develop,” was continued for the purpose of cooperating in the maintenancé
of uniform trade practices in the sale and distribution of paper dise bottl®
caps; and the eleven member-manufacturers of sald association or Buread
engaged in the manufacture and interstate sale of products in question 7
Jjobbers and dalries, with a combined business amounting to about 75 percent
of that of the entire industry; acting under the supervision and regulatio11
of sald Bureay— '

(a¢) Entered into and actively cooperated in agreements and combination?
directed to the establishment of uniform prices, discounts, terms and co¥
ditions of sale and freight charges, uniform and simultaneous changes ¢
prices, and uniform classifications and rating of customers, in connectio®
with the sale and distribution of paper disc milk bottle caps in commerce ; a2

Where said “Bureau,” in pursuance of such agreements—

(b) Rated and classifled the approximately 50,000 dairles located throughoﬂf
the United States according to the number of caps used annually, aﬂa_
distributed such ratings and classifications among the member-manufacture?
who agreed to, and did, adhere thereto In determining prices and dlscount
at which dairies should be sold; and

(c) Confined sale of the products in question exclusively to jobbers and dalf’
consumers, and prevented sales to “super-jobbers,” mill agents, cooperati’t
buying agencies, bottle exchanges, and other consumers ; and

Where said manufacturer-members, to make more effective the operation of su¢'
agreements—

(d) Filed with sald “Bureau” price lists, copies of involces contalning nam¢
of purchasers, quantities purchased and prices therefor, customer lists, 80
copies of contracts and conditions of sale; and

Where said “Bureau”— i ]

(e) Checked data filed by manufacturer-members in accordance with itg polic
and practice of policing the industry to determine whether said manufa‘
turers carried out said agreements; .

With the result that price competitlon among manufacturers concerned in tp
sale of paper disc milk bottle eaps in commerce was practically eliminated

Held, That such agreements and combinations and things done pursuant theret'
under the circumstances set forth, were all to the prejudice of the publi€
had a dangerous tendency to, and did, hinder and prevent price competiti"

among sald member manufacturers In the sale of products in questio:
placed in said association and members the power to control and enhafht
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DPrices; unreasonably restrained commerce in said paper disc milk bottle
caps; and constituted unfair methods of competition in commerce.

Mr. Daniel J. Murphy for the Commission. .
Mr. Joseph J. Brown, of Philadelphia, Pa., for respondents, with
the exception of Standard Cap & Seal Corporation, represented by

Sullivan o Cromwell, of New York City.

CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Fe@eral
‘Tade Commission, having reason to believe that the parties named
In the caption hereof, and more particularly hereinafter described
nd referred to as respondents, have violated the provisions of the
Fa‘l.d act, and it appearing to the Commission that a proceeding by
% in respect thereof would be in the public interest, hereby issues its
cOmplaint, stating its charges in that respect as follows:

I_' ARAGRAPH-1. Respondent, The Milk Cap Statistical Bureau, is an
Uincorporated trade association with its principal office and place
L business located at 1532 Lincoln-Liberty Building, Philadelphia,

& The said respondent Association was organized prior to 1932,
nd existed under the name of National Association of Bottle Cap

anufacturers until May 1937, when the name of said respondent

SSociation was changed to The Milk Cap Statistical Bureau. The

®mbership of said respondent Association, hereinafter referred to as

& “respondent Bureau,” is composed of 11 individuals, firms or
orporations engaged in the manufacture, sale and distribution of
Paper disc milk bottle caps. -

The respondent Bureau operates through its officers who consist

2 chairman and a manager and an executive committee. The mem-
ters of the respondent Bureau, at each regular meeting, elect one of

& three members, who compose the executive committee, to serve
33 chairman of the Bureau and chairman of the executive committee
Unti] the next regular meeting, The manager of the respondent

Ureau js also the executive secretary. _ N

he executive committee of the respondent Bureau consists of:

'0 Respondent, Ray W. Blodgett, President of Mid-West Bottle Cap
0, .

y Belvidere, 111
1 Respondent, George W. Rohrbeck, President of Great Lakes
ottle Cap Co., 2950 West Davison Street, Detroit, Mich.

Respondent, Robert H. Schulz, ¢/o Piqua Cap Co., 704 Washing-
0 Avenue, Piqua, Ohio.
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The manager and executive secretary of the respondent Bureau i¥

respondent, George J. Lincoln, Jr., 1532 Lincoln-Liberty Bulldmg,
Philadelphia, Pa.
' Par. 2. Respondent, Atlas Paper Box Co., is a corporation orga’
ized and existing under the laws of the State of Tennessee and en-
gaged in business under the trade name Atlas Bottle Cap Co., having
its prlnclpal place of business at 1300 Central Avenue, Chattanoof'ﬂy
Tenn,

Respondent, Grewt Lakes Bottle Cap Co., is a corporation orga?r-
ized and existing under the laws of the State of Michigan, havm"
its principal place of business at 2950 West Davison Street, Detrolt;
Mich.

Respondent, Robert S, Leonard Co is a corporation organized and
existing under the laws of the State of Missouri, having its princip?
place of business at 405 East Eighth Street, Kansas City, Mo.

Respondent, L. Levingston Co., is a corporation organized and ¢**
isting under the laws of the State of California, having its prin”
cipal place of business at 383 Fourth Street, San Francisco, Calif.

Respondents, Fowler E. Macy and Edna B. Macy, are copartners
doing business under the trade name Fowler E. Macy Co., having #
principal place of business in .Converse, Ind.

Respondent; Mid-West Bottle Cap Co ., is a corporation or«rumzed
- and existing under the laws of the State of Illingis, having its prlﬂ
cipal place of business in Belvidere, TI1

Respondent, National Manufncturmrr Co., is a corporation orgal
ized and existing under the laws of the State of Missouri, having
.its principal place of business at 2800 Mercier Street Kansas City)
Mo.

- Respondent, Ohio Bottle Cap Co., is a corporatlon orrramzed and
existing under the laws of the State of Ohio, having its princip?
place of business at 411 South College Street, Piqua, Oh1o

Respondent, Piqua Cap Co., is a corporation organized and exist-
ing under the laws of the State of Ohio, having its principal place of
business at 704 Washington Avenue, Piqua, Ohio;

Respondent, Sealright Co., Inc., is a corporation organized and eX*
isting under the laws of the State of New York having its principal
place of business in Fulton, N, Y.

Respondent, Smith-Lee Co Inc., is a corporation orgamzed an¢
existing under the laws of the State of New York, havmrr its prin-
cipal place of business in Oneida, N.-Y. .

- Respondent, Standard Cap & Seal Corporation, is a corpomtlo11
organized and existing under the Jaws of the State of Vnglnlﬂ’
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h‘“"ing its principal place of business at 1200 Fullerton Avenue,
Chicago, 111., :

N ReSpondents, Atlas Paper Box Co., Great Lakes Bottle Cap Co.,
obert S, Leonard Co., L. Levingston Co., Fowler E. Macy and
dng B, Macy, a copartnership doing business under the firm name

Fowlep E. Macy Co., Mid-West Bottle Cap Co., National Manu-
turing Co., Ohio Bottle Cap Co., Piqua Cap Co., Sealright Co.,
1., Smith-Lee Co., Inc., are all respectively respondent members

the respondent Bureau. Said respondent members, together with

*spondent Standard Cap & Seal Corporation, a nonmember of said
*pondent Bureau, will hereafter be referred to as respondent

Manufaeturers. _

AR. 3. Respondent manufacturers are all respectively manufac-
Urers of paper dis¢ milk bottle caps and in the regular course and
°°_’1duot of their respective businesses sell and distribute paper disc

ik bottle caps manufactured by them to the purchasers thereof, and
% connection with said sales ship and transport, or cause to be shipped

ind transported, said paper disc milk bottle caps, in commerce, to the

Purchggerg thereof, located in the various States of the United States

er than the States of origin of said shipments, and in the District

" Columbia. Al respondent manufacturers have maintained, and
il do maintain, a regular current of trade in paper disc milk bottle

s in commerce between and among the various States of the United
lates and in the District of Columbia.

o AR, 4, Respondent Bureau, and its respondent oflicers and respond-

Ca)t Ir}embers of its' Executive Committee are not, in their official

QQpamties, engaged in commerce, but all aided, abetted, furthered,

an"PEI‘ated with, and were instrumentalities of, and parties to, some, or

b of the understandings, agreements, combinations, and conspiracies
®einafter set out and actively cooperated and participated in the

l}?r formance of some or all of the acts and practices done in pursuance
*‘-feto and in furtherance thereof.

AR, 5. There are in the United States approximately 21 individuals,
™ op corporations engaged in the manufacture of paper disc milk
Ottle caps which are made to fit inside the tops of milk bottles. Eleven

8aid individuals, firms, or corporations are members of the re-

T Ndent Bureau and are all named respectively as respondents herein.

. '8 total annual sales of paper disc milk bottle caps by the entire

Qndustry in the United States amount to approximately 10,000,000,000
ips, the dollar sales of which amount te approximately $4,500,000.

& sales of said caps are mads by the said manufacturers to jobbers
d_dairies. The combined business of the 11 members, respondents
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herein, of respondent Bureau, amounts to about 75 percent of the tots
business of the entire 1ndustry -

Par. 6. Respondent manufacturers in the regula,r course and conduc!
of their respective business have been and are in active and substantisl
competition with each other and with other manufacturers and seller®
of paper disc milk bottle caps in the sale thereof to purchasers fof
shipment in commerce between and among the several States of the
United States and in the District of Columb1a except to the extent t
which such competition has been restrained, lessened, injured, an
suppressed by the understandings, agreements, combinations, and col”
spiracies hereinafter set forth.

Par. 7. Respondents, namely said Bureau, hereinabove described:
its officers, members, and its executive committee and its member®
named and included as respondents herein, and respondent, Standar
Cap & Seal Corporation, during and in the period of more than 3 year®
last past have entered into and thereafter carried out understanding®
agreements, combinations, and conspiracies, for the purpose of restrict
ing, restraining, suppressing, and eliminating competltlon and creatlﬂx
a monopoly in the sale of paper disc mllk bottle caps in trade and
commerce between and among the several States of the United State
and in the District of Columbia.

Par. 8. Pursnant to said understandings, agreements, combination®
and conspiracies, and in furtherance thereof, the said respondents hav®
engaged in and performed and are now engaging in and performing
the following acts and practices:

1. Respondent manufacturers have agreed to fix and have fis®
minimum prices for the sale of paper disc milk bottle caps sold and dis
tributed by them,

2. Respondent manufacturers have agreed to maintain and ha¥
maintained uniform prices for the sale of paper disc milk bottle cap
sold and distributed by them.

3. Respondent manufacturers have agreed to fix and maintain a8
have fixed and maintained uniform discounts and other conditio™
for the sale of paper disc milk bottle caps sold and distributed by the?

4. Respondent manufacturers have agreed to fix and maintain 7"
have fixed and maintained, with dairies, uniform contract terms whi¢
provided for the dairies’ actual yearly requirements of paper disc mil
bottle caps to be sold to said dairies and delivered thereto, in accort
ance with their needs, at different times of the year, at a price depende*
upon the quantity contracted for.

5. Respondent manufacturers agreed to furnish and have furmslle
the respondent Bureau with lists of dairies under contract with tf
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Sa‘_id respondent manufacturers for the sale and delivery of paper dise
Milk bottle caps.

6. Respondent Bureau from time to time issued a “Jobber Rating

ook,” for the use of said respondent manufacturers which classified
And rated all jobbers of paper disc milk bottle caps who purchased
830,000 or more of such caps annually. g :

7 Respondent manufacturers agreed to abide by and did abide b
Said “Jobber Rating Books” in determining prices and discounts to be
alloweq jobbers of paper disc milk bottle caps. ‘

8. Respondent Bureau from time to time issued a “Dairy Rating
B001(,” and supplements thereto, which classified and rated the ap-
Proximately 50,000 dairies located throughout the United States, e. g.:

“A” rated dairy uses 25,000,000 or more paper disc milk bottle caps
AMnyally, -

“B” rated dairy uses 12,000,000 to 25,000,000 paper disc milk bottle
“4ps annually. '

“C” rated dairy uses from 5,000,000 to 12,000,000 paper disc milk
bottle caps anhually, ete.
9. Respondent manufacturers agreed to abide and did abide by said
hairy Rating Books” in determining the prices at which a dairy
wo}lld be solds sales were made by the respondent manufacturers to
ilries at an agreed price based upon the quantity listed for such
stomer in the dairy rationing book and sales were not made by re-
Spondent manufacturers to dairies at a price based upon a greater
quallltity than the quantity listed for such customer in the dairy rating

Oolg,

10, Respondent manufacturers agreed to furnish and have fur-
Nished the respondent Bureau with copies of all invoices covering the
Sules-of paper disc milk bottle caps; each invoice to contain the name
of the purchaser, the quantity sold, and the price. :

11, Respondent manufacturers have agreed to change, and, have
thanged, simultaneously, the prices and discounts at which respondent
Manufacturers sell paper dise milk bottle caps.

12, Respondent manufacturers, in the event of a price advance,
82reed that each respondent manufacturer would have the privilege
Of_ shipping customers under contract the same number of .paper dise
Milk bottle caps in the succeeding 2 months as that customer pur-
“hased from the same respondent manufacturer in the pridr 2 months
% the prior price. ' E

13, Respondent manufacturers agreed to furnish and did furnish
the respondent Bureau, at the time of each price advance, their lists
0 .Customers under contract with them and records showing the quan-

500749m—43—vol, 35——9
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tity of paper disc milk bottle caps which had been shlpped to such cus-
tomer in the prior 60 days.

_ 14. Said respondents have used, and are now using other methods
and means designed to suppress and prevent competition and restrict
and restrain the sale of paper disc milk bottle caps in said commerce.

Par. 9. Each of the said respondents herein acted in concert and
cooperation with one or more of the other respondents in doing and
performing the acts and things hereinabove alleged in fulthex ance
of said understandings, agreements, combinations, and conspiracies.

Par. 10, Said understandings, agreements, combinations, and con-
spiracies, and the things done thereunder and pursuant thereto and
in furtherance thereof, as hereinabove alleged, have Lhad and do have
the effect of unduly and unlawfully restricting, restraining, hindering,
and preventing price competition between and among respondents
in the sale of paper disc milk bottle caps in commerce within the
intent and meaning of the Federal Trade Commission Act; of unduly.
and unlawfully restricting and restraining trade and commerce in
said products in said commerce; of eliminating rcompetition, with
the tendency and capaeity of creating a monopoly, in the sale of
said products in said commerce; of placing in respondents the power
to control and enhance prices; of unreasonably restraining such com-
merce in said products. :

Said understandings, agreements combinations, and consplra(:les,
and the things done thereunder and pursuant thereto and in further-
ance thereof, as above alleged, constitute unfair methods of competi-
tion in commerce within the intent and meaning of the IFederal Trade
Commission Act.

Rerort, F1xpINGs As To THE FacTs, AND ORDER

Purcufmt to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission on the 16th day of January 1941,
issued its complaint in this proceeding against the respondents named
in the above caption and caused such complaint to be served as re-
qmred by law, charglnﬂ the 1espondents with the use of vinfair
methods of competition in commerce in violation of the provisions of
said act. On February 25, 1941, the respondents filed their answer
in this progeeding. Thereafter a stipulation was entered into where-
by it was stipulated and agreed that a statement of facts signed and
executed by counsel for the respondents, excepting respondent, Stand-
ard Cap & Seal Corporation, and W. T. Kelley, Chief Counsel for
the Federal Trade Commission, subJect to the approval of the Com-
mission may be taken as the facts in this proceedmw and in lieu of
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testimony in support of the charges stated in the complaint, or in

~ OPposition thereto, and that the said Commission may proceed upor

8aid statement of facts to make its report, stating its findings as to
to the facts and its conclusion based thereon and enter its order dis-
Posing of the proceeding, excepting in respect to respondent Standard

ap & Seal Corporation, without the presentation of argument or
the filing of briefs. Thereafter, this proceeding regularly came on
for final hearing before the Commission on said complaint, answer,
nd stipulation, sald stipulation having been approved, accepted, and.

ed, and the Commission having duly considered the same and being
Now fully advised in the premises, finds that this proceeding is in the
Interest of the public and makes its findings as to the facts and its
Conclusion drawn therefrom.

FINDINGS AS TO THE FACTS

PARQGRAPH 1. Respondent, The Milk Cap Statistical Bureau, is an
unlncorporated trade association with its principal office and place of
Usiness located at 1532 Lincoln-Liberty Building Phlladelphm Pa.
he sqid respondent Association was ortranlzed pnor to 1932, and
®Xisted under the name of National Assocmtlon of Bottle Cap Manu-
acturers until May 1937 when the name of said respondent Associa-
tion was changed to The Milk Cap Statistical Bureau. The member-
Ship of said respondent Association, hereinafter referred to as the
Tespondent Bureau,” is composed of eleven individuals, firms, or cor-
Dorationg engaged in the manufacture, sale, and distribution of paper
dise milk bottle caps.
The respondent Bureau operates through its officers who consist of
3 chairman and a manager and an executive committee. The mem-
°s of the respondent Bureau, at each regular meeting, elect one of
' three members, who compose the executive commlttee, to serve as
“Nairman of the Bureau and chairman of the executive committee until
® next regular meeting. The manager of the respondent Bureau is
Rlso the executive secretary.
The executive committee of the respondent Bureau consists of :
‘Respondent, Ray W. Blodgett, presuient of Mid-West Bottle Cap
00 y Belvidere, I11.
Respondent George W. Rohrbeck, president of Great Lakes Bottle
Cap Co, ;2950 West Davison Street, Detroit, Mich.
Reqpondent Robert H. Schulz, ¢/o quua Cap Co., 704 Washing-
ton Avenue, Piqua, Ohio.
The manager and executive secretary of the respondent Bureau is

Tespondent, George J. Lincoln, J r., 1532 Lincoln-Liberty Building,
Phlladelphla Pa.

/
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P4r. 2. Respondent, Atlag Paper Box Co., is a corporation organ-
ized and existing under the laws of the State of Tennessee and
enﬂaged in business under the trade name Atlas Bottle Cap Co., hav-
ing its principal place of business at 1300 Central Avenue, Chab-

" tanooga, Tenn.

Respondent, Great Lakes Bottle Cap Co., is a corporation organ-
ized and existing under the laws of the State of Michigan having its
principal place of business at 2950 West Davison Street, Detroit,
Mich. )

- Respondent, Robert S. Leonard Co., is a corporation organized and
<xisting under the laws of the State of Missouri, having its principal
place of business at 405 East Eighth Street, Kansas City, Mo.

Respondent, L. Levingston Co., is a corporation organized and exist-
ing under the laws of the State of California, having its principal
place of business at 883 Fourth Street, San Francisco, Calif.

Respondent, Fowler E, Macy and Edna B. Macy, are copartners
doing business under the trade name Fowler E. Macy Co., having a
principal place of business in Converse, Ind.

Respondent, Mid-West Bottle Cap Co., is a corporation organized
and existing under the laws of the State of Illinois, having its prin-
cipal place of business in Belvidere, I1l. *

Respondent, National Manufacturing Co., is a corporation organ-
ized and existing under the laws of the St‘\te of Missouri, having its
principal place of business at 2800 Mercier Stueet, I\ansas City, Mo

Respondent, Ohio Bottle Cap Co., is a corporation organized and
existing under the laws of the State of Ohio, having its principal
place of business at 411 South College Street, Piqua, Ohio. '

Respondent, Piqua Cap Co., is a corporation organized and existing
under the laws of the State of Ohio, having its princ.pal place of busi-
ness at 704 Washington Avenue, quua Ohio.

Respondent, Sealrmht Co., Inc., is a corporation organlzed and
existing under the laws of the State of New York having its principal
place of business in Fulton, N. Y. .

Respondent, Smith-Lee Co., Inc., is a corporation and organized and
existing under the laws of the State of New York, having its principal
place of business in Oneida, N. Y.

Respondent, Standard Cap & Seal Corporation, is a corporation
orgflmzed and’existing under the laws of the State of Virginia, having:
its.principal place of busmess at 1200 Fullerton Avenue, Chicago, Il

Respondents, Atlas Paper Box Co., Great Lakes Bottle Cap Co.,
Robert S. Leonard Co., L. Levmﬂston Co., Fowler E. Macy and
Edna B. Macy, a copartnershlp domﬂ' busmess under the firm name
Fowler E. Macy Co., Mid-West Bottle Cap Co., National Manufactur-
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tng Co., Ohio Bottle Cap Co., Piqua.Cap Co:, Sealright Co., Inc.,
mith-Lee Co., Inc., are all respectively respondent members of the

Tespondent Bureau. Said respondent members, together with re-

Spondent Standard Cap & Seal Corporation, a nonmembar of said

Tespondent Bureau, will hereafter be referred to as respondent

Manufacturers.

Par. 3. Respondent manufacturers are all respectively manufac-
turers of paper disc milk bottle caps and in the regular course and
cO}Kluct of their respective businesses sell and distribute paper disc
Milk-bottle caps manufactured by them to the purchasers thereof,
‘m_d in connection with said sales ship and transport. or cause to be
shipped and transported, said paper disc milk bottle caps, in commerce,
to the purchasers thereof, located in the various States of the United

t'&tes other than the States of origin of said shipments, and in the

)l.strict of Columbia. All respondent manufacturers have main-
ta}ned, and still do maintain, a regular current of trade in paper disc
Milk bottle caps in commerce between and among the various States
of the United States and in the District of Columbia.

" Par. 4. There aré’a number of different types of coverings used
for milk bottles—the flat or disc caps which fit inside the tops of milk

Ottles and various kinds of closure or hood caps which cover a part
or all of the pouring lips of the bottles. The manufacturing of flat
or disc paper milk bottle caps is considered as a separate industry from

e manufacturing of various types of closure or hood caps.

Par, 5. There are in the United States approximately 21 individ-
‘la.lS, firms, or corporations engaged in the manufacture of paper disc
milk bottle caps which are made to fit inside the tops of milk bottles.
Eleven of said individuals, firms, or corporations are members of the
respondent Bureau and are all named respectively as respondents

erein. The total annual sales of paper dise milk bottle caps by the

€ntire industry in the United States amount to approximately 10,000,-

000,000 caps, the dollar sales of which amount to approximately
$‘4:500,000. The sales of said caps are made by the said manufactur-
ers to jobbers and dairies. The combined business of the 11 members,
Tespondents herein, of respondent Bureau, amounts to about 75 per-

Cent of the total business of the entire industry. .

Par. 6, Approximately 99 percent of all the disc caps sold are spe-

" c¢lal brand caps. 'The remaining 1 percent are stock print caps or caps

Which do not have the names of dairies printed on them. The meth-
ods of selling, including published prices, terms, snd other conditions
?f sale, are practically the same for all of the companies in the
Industry. Practically all of the manufacturers sell to jobbers and
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dairies. The dairies enter into contracts with the manufacturers for
a certain quantity of a specified kind of cap to be delivered during the
year as needed by the dairies. It has been a custom of long standing
in the industry for manufacturers to allow lower pr1ces for greater
quantities contracted for,

Par. 7. Respondent Bureau was the code authority for the paper
dise milk bottle cap industry when the National Recovery Act was
in force. After the National Recovery Act was declared unconstitu-
tional on May 28, 1935, the manager of said respondent Bureau advised
the industry in a memorandum that they should not “give up a lot of
the advantages such as cooperative action and good will which the
members have been able to develop.” The following excerpt is taken
from said memorandum: ‘

There is no Law against, and In fact there i3 a law supporting the Trade
Practice of publishing a prite and selling in accordance with that published price.
Tt is also proper that you should continue to file copies of your invoices which
represent past transactions, and continue the statistical reports that we have
been doing, except as to the Labor Reports.

Par. 8. At a meeting on June 7, 1935, called by the respondent man-
ager of the respondent Bureau, the members of the industry agreed
that they would continue to cooperate in the maintenance and observ-
ance of trade practices in the sale and distribution of paper dlSC milk
bottle caps. '

Par. 9. From 1935 up to the time of the institution of these pro-
ceedings in January 1941 the members of the industry under the super-
vision and regulation of the respondent Bureau and its officers have
actively and consistently cooperated in the establishment and main-
tenance of uniform prices, uniform discounts, uniform terms and con-
ditions of sale, uniform contracts, uniform and simultaneous changes
of prices, and uniform classifications and ratings of customers in con-
nection with the sale and distribution of paper dise milk bottle caps.

Par. 10. There have been only four industry price changes since
August 1933, The said price changes were made effective on Decem-
ber 20, 1935, on February 1, 1937, on November 17, 1937, and on April
6, 1938, These price changes were uniform and simultaneous as
affectmg the sale of paper disc milk bottle caps by the members of
the industry.

. Par. 11, One week prior to the effective date of the industry price .
change on December 20, 1935, the respondent manager of the respond-
ent Bureau in a memorandum to the respondent manufacturers an-
nounced several agreed changes in Trade Practices in relation to
discounts and classification of customers. The following excerpt is
quoted. from said memorandum ;

r
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" The new price list has been woiked out with great thought and care. You can
dvise your Jobber that on the actual operation of the Jubber’s business his gross

‘Drofit on the new basis is within %4 of 1% of what it formerly was, taking into

tonsideration the trade discounts and everything.

’J'-’AR. 12. A week following the effective date of said industry price
thange on December 20, 1935, the respondent manager of the respond-

®nt Bureau in another communication to respondent manufacturers

stated in part as follows:

"* % % Iy the recent éhanges made December 20, 1035, there are certain
boints that we would like to ‘clarify so that they will be interpreted by all the
Manufacturers in the same manner.

In the consumer's price list the customers buying up to and including one mil-
fon caps either pay the same price or a lower price, and in this case the con-
Sumers are glven the bencfit of the decrease immediately, which 1s in accordance
With your contract terms. Consumers purchasing 850M and less pér year on
tonutract, the prices were ralsed. In accordance with your contract terms, these

. ®ustomers are given a protection of 90 days for the same quantity of caps that

they purchased in the prior 90 days at the old prlce. In effect this means that
the 01d prices are to be invoiced up to March 20, 1936.

" Par, 13. On Fepruary 1, 1937, the effective date of the second above
Teferred to industry price change, the following memorandum was
forwarded by the respondent manager of the respondent Bureau to
the respondent manufacturers: )

In connectinn with the New Dottle Cap prices filed by a manufacturer, effec-
tive Febrnary 1, 1037, please note the following points;
1. Do not publish National Buyer or carioad lists.
. 2. Standard packing is a flbre or corrugated case of 25M caps. Wooden cases
holding 30M caps take a 1¢ M upcharge.
3. There will be no contracts on stock caps but these will be sold at 3¢ M less
than the same quantity special prints. .
4. Minimum printing to secure contract price 25M caps.
8. The new price lists are effective February 1, 1937, subject to the new Trade
tactice on contracts, (See Memorandum No. 359, dated December 29, 1936,
attached. Your attentlon is particularly called to the third paragraph regard-
Ing 1ists.) _
6. ]mporfdnt.~’l‘here are no longer any DPreferred JoLbers. The old 1¢ M
‘referred Jobber Discount has been taken into consideration on the new Jobber
Drice list. We think that to avold misunderstanding you should cover thlg with
Jour jobbers and we suggest you sepd a bulletin at once to each one on your books.

- Pan, 14. A day prior to November 17, 1937, the effective date of the
third above referred to industry price change, the respondent man-
ager of the respondent Bureau in a memorandum to the respondent
Manufacturers reminded the said manufacturers of the approved Trade
Practice, which was effective since December 1936, that in the event

©of a price advance, each respondent manufacturer could sell to any-

of its contract customers the same number of caps in the next 60 days
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at the same price as was sold such customers in the 60 days prior to
the price advance.
The memorandum in part was as follows:

~ In order to do this in an orderly way, we ask that you list your .contract$
with the records that you have of quantities due them, send them to the oftice
of the Statistical Bureau so that they may be checked with our records, and
als0 keep on file to check shipments against.them in accordance with your contract
terms. This must be done immediately not only for your own records, but for
ours, and we ask that you send us this data without delay.

Par. 15, On the effective date, to wit November 17, 1937, of the said
third industry price change a memorandum from the respondent man-
ager to the respondent manufacturers stated as follows:

We are enclosing herewith new price lists #34 and #34-A published by
Sealright Co., Inc., Fulton, N. Y. i

We would appreciate your notifying us if you will file your prices in accordance
with these, sending us about twenty-five (25) copies of your new price list.

Par. 16. On April 5, 1938, the day before the effective date of the
fourth and last above referred to industry price change, a resolution
was adopted at a meeting of the members of the respondent Bureau
terminating a spetial assessment of 1 cent per thousand bottle caps
theretofore levied against the members as a contribution to the Na-
tional Dairy Council.

Par. 17. From time to time the respondent members of the re-
spondent Bureau communicated, by letter and by telephone, with the
authorized officials of the respondent Bureau relative to prices, dis-
counts, and other terms of sale of paper disc milk bottle caps. A mem-
ber would desire and seek information from the respondent Bureau
as to whether “any change was to be made in the current price structure
in the near future.” : o

-Par. 18. The respondent members of the respondent Bureau entered
into mutual agreements as to identical contract terms and other con-
ditions in the sale of paper disc milk bottle caps. Contracts were
entered into with dairies for a year’s supply of caps to be delivered
at different times during the year as needed by the dairy. The price
paid by the dairies was dependent upon the quantity contracted for
rather than upon the quantity of each printing. The contract terms
and other conditions of sale for all of the respondent members were
substantially the same. Some of the agreed contract order terms
included the following: . .

The seller will not be obligated to supply a larger quantltj of milk bottle caps
than is contracted for.

In the event of price decline, the purchaser will receive immediate benefit of
the lower prices applicable to the quantity contracted for.
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h Any contract against which no shipments have been made over a period of
ree Mmonths from the effective date thereof will become null and void.
A contract becomes effective on date’ of first shipment provided shipments
Start within 60 days after the contract is written. Otherwise effective date is
days after the date the contract is written.
. Sma1g printings. Ftems of less than 25 M caps of a printing will be billed at
18t prices for quantities so ordered. Miscelluneous printing of less than 25 M may
Not be combined for the purchaser to gnin-the contract price.
ofTerms of payment. The econdition of this.contract is that seller's regular terms
Of'tDﬂS'ment be-observed by purchaser; otherwise, seller shall have the privilege
reating each quantity shipped as a scparate order and to collect for the same
8 his regular published price list. B
th 0 contract shall be accepted for a greater quantity of dise milk bottle caps
an s given in the. official rating book of the industry or subsequent revisions. -
'~ Any situation not specifically covered by this agreement will be treated in
Accordance with seller’'s normal practice as set forth In his regular published

Price 1igt.
PAR. 19. The respondent members at the meetings of the respondent
ureau discussed, agreed upor and made effective various Trade
Tactices such as: )

. (@) The members would not accept contracts from dairies usin

less than 100,000 caps per year. .

(6) The members would strictly sdhere to the practice of not ac-
®pting or shipping any orders at contract prices without actually

aving g contract from the customer.

(¢) The members, at the time of a price advance, would forward
to the Bureau their lists of contract customers with the quantity of
aps their records show had been shipped in the prior 60 days for
¢hecking and approval by the Bureau.

(d) The members could not sell to super-jobbers or mill agents or
Consumers. 3 )

(€) The members would not recognize cooperative buying.

(f) The members could not sell to bottle exchanges.

(9) The sale of stock printed caps shall be governed by the same
Classifications as special printed caps and all the Trade Practices
8overning special printed caps will include stock printed caps.

Par. 20. Several other Trade Practices in reference to prices mu-
tually and concertedly agreed upon by the respondent manufacturers
are noted in the following excerpts taken from official memoranda
and bulletins issued by the respondent Bureau to the respondent
Manufacturers:

o
o

1. Combination pull and straw drink ecap—1 cent up charge.

2. Straw drink cap only—2 cents less than pull cap with staple.
3. Flat cap—0.04 less than regular pull cap. '

4. Stock print cap—2 cents less than special print.

S. Plain cap (no printing)—4 cents less than special print.
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* 6. Tinted board—1 cent higher than list price. :

7. Snow white board—1 cent higher than list prices (single lined).

8. Snow white board—2 cents higher than list prices (double lined).’

9. Electrotype charges—same as preylous. f

10. Prices on other than No. 2 size milk eap—same a8 before.

11, Sour cream-—cottage cheese—electrotypes—same as previous.

- 12. Milk can caps—changed—see enclosed list,

13. Full freight allowed everywhere—actual welght times actual rate.

14. Packing of eaps—same—price differentials same.

15. Contract terms—will be the same except for the following changes:

The paragraph dealing with PRICE ADVANCE will be changed as follows:

“All orders for future delivery will be billed at the effective price as of date of
shipment~in cases of price advance, buyer may have the option of cancelling
- balance of contract.”

The paragraph in regard to ELECTROTYPE CIIARGFS w1ll be changed a8
follows :

“The purchaser will be charged for electrotype plates under the terms and
conditlons set forth in our price lists current at time of shipment.” :

,16. MISPRINT PRICES—10 cents per 1,000 f. o. b. plant (memorandum
December 14, 1935).

17. The next procedure that we request is that no manufacturer quote OF
grant any dairy a special price without taking it up with this office to see
what the present competltive situation is. The effect of this will be that
every manufacturer can, if he so wants to, be competitive on any account but
no manufacturer need make the situation worse than it is. This is Important
and T am going to ask that you give this matter your immediate attention
and strictly adhere to the practice of communleating with thig office prior 10
quoting anything different than your published puce in this market (memo- ’
tandum, February 15, 1936).

Par, 21. Additional excerpts taken from numerous memoranda
and bulletins issued by the respondent Bureau and showing further
concerted efforts of the respondents in the maiter of prices, discounts,
terms of sale and classification of customers in connection with the.
sale of paper disc milk bottle caps are as follows:

In the consumer's price list the customers buying up to and including one
million eaps either-pay the same price or a lower price, and in this case the
consumers are given the beneflt of the decrease immediately, which is in ac-
cordance with your contract -terms., Consumers purchasing 350 M and less
per year on contract, the prices were raised, In accordance with your con-
tract terms, these customers are given a protectlon of 90 days for the same
quantity of caps that they purchased in the prior 90 days at the old price. In
effect this means that the old prices are to be Invoiced up to March 20, 1936
(memorandum, December 26, 1935). ~

Several manufacturers have notified the Association Office that all their
billings to jobbers since December 20, 19.;0, take the new jobber prices and
are subject to the new Jobber terms. The 6 percent and 4 percent cash
discounts have been withdrawn, nnd all billings are subject to the new 2 per-
cent eash discount only
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In other words, the Jobber bills consumers at the old prices for 90 days or
‘;lntu the contract expires, whichever happens: first, while he receives billings

Tom the manufacturer at the new jobber prices and terms,

€w contracts are taken at the new prices and terms.
€ are sending this memorandum to you in.duplicate and if it meets with
Your approval, we ask that you sign one copy and return to us so that we may
know that you accept the above suggestion and that you will funetion in the
Bbove manner. We ask that you do this promptly because it is important for
€ reason that if all .members do not approve of the suggestion, we will have

0 notify all other members of the Industry so that they may be guided ae-
Cordingly (memorandum, December 31, 1935).

- Another polnt has arisen . n our.new price, structure that we think needs
Clarifying, iR ‘

.Our present Trade Practice is that all Natlonal Buyers must be sold and
Mled direct. This Trade Practice’ includes 5 and 10 M printings, even

Gugh they are not subject to contract and contract prices. This means that

¢aps, no matter what size printing, are sold and billed direct to Natlonal

Uyers, the 5 and 10 M being involced at your published consumer’s price
for the quantity ordered,

- 40 regard to the commission that may be pald jobbers, this commission is

Cent per M on all caps, irrespective of the size of the printing. In other
Words, they recelve 1 cent per M on 5 and 10 M printings just the same ns

€y do on larger quantities. While on the subject of this 1 cent per M
COmmission to jobbers, let me remind you that although this is permitted, it
§ Dot heing generally done, and is, in fact, the rare case.

We win also state that this above Trade Practice has been concurred in by

Oledo Bottle Cap Co., Sealright Co., Smith-Lee Co., as well as several other
Manyufactyrers (memorandum, January 13, 1936).

ou have heard a good deal from me, particularly recently, stating that I

0 not think our present Trade Practice in selling stock printed caps and

lankg is a good one. T am not going to approach this question from a
Standpoint of cost as much as I am from. a standpoint of selling, which means
stabllity in the market, )

I think that in the first ‘place there 1s too much difference in selling price

etween stock printed caps and speclal printed caps. This is primarily oc-
Casloned by the fact that we have no control over the quantity of contract
Obberg have, and when that is the case it very soon develops that the
Obbers secured contracts for greater quantities than their purchaslng power
Warrants. The present situation is that any number of jobbers have five
Willion or more quantity contracts when their actual purchases are a fraction
Of this. This is tbe major reason for the wide spread between stock printed
Capg and special printed, but this is aecentuated by the 2-cent reduction of stock
Printeq over special printed caps, and a further 2 cents of blanks over special
Printeq caps. .

Now the whole stock printed business is, in fact, a small percentage of the
tota] Industry, and the blank eap business is rather iusignificant, and I think
¥e are making a mistake in joopardizing the stability of our ‘whole Industry
Over this divislon of. it. My suggestion Is that every manufacturer have an

-entll‘ely separate sheet for stock printed caps and sell those without contract

ind op g spot order basis only. I think this suggestion has a good deal of
Merit pecause it is a distinet division of our business and certainly very little

tan be sald for our present price list on stock caps, because I doubt if there
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13 one person in ten in the Industry who can properly figure down the stock
printed prices on account of starting with a base that s subject to all kinds
of deductions,

Now, my suggestion would have the advantage that if any jobber or customer
wanted to know the price on stock printed caps they would just pick up your
price list for stock printed caps, and the price would be all figured out for him
and it would be deflnite. ITowever, before sending this price form out or dis
cussing it any more, I would appreciate your comments (memorandum, Jun€
268, 1936). . .

There are several radical changes that you made In your Trade Practices
recently that we think should be emphasized to your jobbers so that they will

- not be overlooked. 'We would suggest your hindling this with either a special

letter or bulletin.

1. On stock caps—The change of Trade Practices emphasizing the fact that’

there are no longer contracts on stock caps.

2. That there is no longer any 1 cent per M deduction for Preferred Jobbers
to which they are accustomed.

3. It should be called to their attention that blenk caps are now sold at the
same price ag stock print caps (memorandum, February 5, 1937).

Another Trade Practice on can caps Is that stock print and plain can caps
in quantities less than 25,000 carry the same price as special print can caps
For quantities of 25,000 and more, deduct 10 cents per thousand from the
special print price for stock print or plain can caps. Llkewise, there are nd
contracts for stock print or plain ean caps (memorandum, February 5, 1937).

In order to clarify the new Trade Practice In selling Stock Printed Caps
we would like to emphasize the following points: '

To define first a Stock Printed Cap, we will state that Stock Printed Caps and
Blank Caps are considered one and the same thing, and are subject to identically
the same Trade Practices. There is no deduction for Blank Caps over Stock
Printed Caps: The points that we want to emphasize are:

1. There are absolutely no Stock Printed Caps sold on a contract. This even
prohibits the selling of Stock Printed Caps on Consumers’ speeial print con-
tracts. In order to keep it clear in your mind, just remember that allStock
Printed Caps are sold on a spot order basis.

2. Stock Printed Caps are Invoiced for the gquantity of the one order for
minimum printings of 25 M. This practice is identical with the practice in
effect on Special Printed Caps. The following are some illustrations:

(«) Order for 100 M Stock Printed Caps Tour (4) printings of 25 M each,

100 M price effective—53¢ M. .

{b) Order for 160 M Stock Printed Caps 25 M printing “Milk” @ 53¢ M. 25 M
printing “Cream™ @@ 53¢ M. Five (5) printings of 10 M each, two colors @ 81¢ M.

The 100 M price is effective for the 25 M printings, and the 10 M price is
effective on the 10 M printings (memorandum, February 23, 1937).

We beg to call your attention to the Trade Practice confirmed at the Indus-
try meeting held In Chicago on July 21, 1937,

All export sales made to foreign countries shall be on the basis of consumer’s
price list C. I. F. port of destination, less 109 export brokerage commtssion.
- If this is not entirely clear to you, kindly write us so that there will be no
misunderstanding of the Trade Practlce.

We are sending this memorandum to you in duplicate, asking that you keep
one copy for your files, and sign the other copy and return to us, so that we
will know the matter has had proper attention (memorandum, July 28, 1937).
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Supplementing our Memorandum No. 502 regarding Trade Practice for sales
on Export Caps, beg to advise that this mentlons export sales are to be made
On the basis of Consumer’s price list, C. I. F. port of destination, less 109%
€Xport brokerage commission. .

We beg to advise that the above includes Stock Prints the same as Speclal
P“ntS,,as there is no difference on your own present published Consumer’s
brice list (memorandum, August 24, 1937). -

The following trade practice supersedes our Memorandum No. 714 of February
24th, 1939, and Memorandum No. 748 of May Oth, 1939, on the same subject.
The interpretation of charges on electrotypes, when changing from one size cap
to fnother, from the above date, shall be as follows:

When interchanging from No. 1, 2, 3, and 4 size milk bottle cap to another
Bize, elther on Disc Cap or Closure type of cap, there shall be no electrotype
charge; put, when changing from the above sizes of milk bottle ecaps to the
Sour Cream size cap or the Can caps, or from the Sour Cream or the’Can Caps
to Miik Caps, the published price for the electrotype charges shall be made.

There has been confusion over the interpretation of this trade practice. We

Woulg therefore ask if you would please sign the duplicate copy of this memoran-
dum and return it to our office advising whether or not the above Is in accord-
Unce with your interpretation. 'We should apprecinte recelving your. reply
_Dl'Omptly, so that this matter can be clarified (memorandum, May 15, 1939).

We beg to remind you of your trade practice that you do not recognize

- bottle exchanges as jobbers (memorandum, August 29, 1039).

Pag. 22. That respondent members agreed upon a trade practice
on freight allowance in the sale of paper disc milk bottle caps. Officials
of the respondent Bureau-forwarded the following memorandum on

ebruary 17, 1940, in relation to the trade practice of freight allowance :

There seems to be some little confusion on the part of one manufacturer of
the Interpretation of our trade practice of freight allowance. I'or this reason
We would like to be sure that the trade practice is understood by all,

The trade practice reads that freight allowance is the weight times the rate.

he Interpretation of this is that the above is the published rall rate and is the
Mmaximum freight allowance made. As an illustration, if the caps are shipped by
€Xpress the difference between the express charges and the ahove rail allowance
Would be the expense of the customer. The same holds true if the trucking rate
Would be higher than the rail rate. In other words, the trade practice is not
tree transportation at the discretion of the customer no matter what such charges
May pe,

Now another point that we want to raise is that In no way docs the customer
ever make a profit on the transportation. If the possible rail allowance should
be greater than the actual trucking cost, the customer is allowed only the lower
trucking charge. ) .

"~ We think this important enough that we are golng to ask that you reply to

-thig memorandum, advising whether or not the above interpretation is in accord-

&nce with your own trade practice.

Par, 23. Shortly after the enactment of the NRA the idea was ccn-

- Ceived of rating dairies according to the number of caps used annually.

The respondent Bureau undertook the task of collecting data as to the
Rumber of caps used annually by dairies and publishing Rating Books.
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The first set of such books was published in 1933. The Eleventh edi-
“tion was published in October 1939. In such books the approximately
50,000 dairies in the United States are rated according to the number
of caps they used during the year preceding the issuance of the books.
All the respondent manufacturers sent to the respondent Bureau copies
of all invoices covering sales of paper disc milk bottle caps. The re-
spondent Bureau maintains a card index for every dairy in the United
States and each sale made by a manufacturer is entered on such card.
The price, as well as the quantity, is entered on the card. As a dairy’s
purchases increase or decrease, its rating changes and each month the
respondent Bureau issues supplements to the Rating Books. The
TRating Books are furnished by the respondent Bureau to its members.
It also sells the Rating Book to nohmembers and outsiders at a price
«of $50 per set.. |

Par. 24. The respondent manufacturers used said Rating Books to
ascertain the price at which a particular dairy should be sold and
said respondents strictly adhered by agreement to said ratings in
determining the prices at which dairies should be sold. 'The manager
and executive secretary of the respondent Bureau and other author-
ized representatives of the respondent Bureau policed the industry
10 sce that the respondent manufacturers observed and carried out in
their sales the ratings of said Rating Books.

The following excerpt is taken from a communication dated
October 21, 1936, by Robert S. Leonard, now the president of the
respondent, Robert S. Leonard Co.: .

* ¢ » we are spending hundreds of dollars ourselves and the cap industry
thousands of dollarg to furnish Rating Books which dre more than 99% cor-
rect in the ratings the dalrles should have. If these Rating Books are not

kept up then jobbers and manufacturers will have no way of telling what price
to quote the dairy.

Par.’ 25. If a respondent manufacturer sold a customer in accord- -

ance with a higher rating than that accorded such customer in the
Rating Book, the authorlzed officials of the respondent Bureau would
contact such respondent manufacturer and call the fact to his atten-
tion with the request that “you kindly-solicit * *. * business ac-
cording to the present listings in the Ratmg Books.”

Par. 26. The respondent manager in a communication to a respond-
ent manufacturer on August 29, 1939, stated in part as follows:

* % * we check every invoice that comes into thls office and challenge those
that are not in accordance with the manufacturer's own published price. It

may be that there are some Irregularities going on, but if there are, we can tell |

Jou that they must be from members not reporting to-this office,

¢
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" ‘Pan, 27, The respondent Bureau rated and clasified the dairies as

fEOHOWS :

“A"—A grade dairy was one that used 25 million or more paper

fiiSc milk bottle caps annually.

“B”—DB grade dairy was one that used from 12 million to 25 million
Or more paper disc milk bottle caps annually.
“C"—C grade dairy was one that used from 5 million to 12 million
or more paper disc milk bottle caps annually, etc.

.

Par. 28, The responident Bureau also published a Rating Book for

. Iobbers in which jobbers are rated according to whether they pur-

chase annually from 350 M to 1,000 M caps.

The following excerpt was taken from the minutes of a meeting of

Tespondent Bureau held January 21,1937

The following T'rade Practice was unanimously adopted concerning the selllng
9t Stock Printed Caps; Stock Printed caps shall now be classifled Identically the
8me gy special-printed caps and all the Trade I’ractices.governing special-
Drinted caps will include stock printed, The basls of selling stock printed caps
to jobbers shall be on contract basis in accordance with individual manufac-
turer's published price, and the individual jobber’s official rating. Note: This
“‘Ul'requlre the Statistical Burcau to issue n Rating Dook governing purchases
for jobbers, The Statistical Dureau will rate all jobbers 350 M and over. All
Jobbers less than 350 M will be sold on the spot order basts. This Jobber Rating
Book will be kept distinet from the Dairy Rating Book and will be issued

Ouly for the confidential use of all manufacturers.

" Par, 29. The Jobber Rating Book was issued and is used by the
Tespondent maufacturers in the sale of stock print caps or caps which
“do not have any special printing on them which are sold to jobbers
for resale to retail stores for customers who use exceptionally small
Quantities. Mail order houses such as Sears, Roebuck and Mont-
8omery Ward purchase large quantities of stock print caps.

Par, 30. The industry prices which were uniformly observed by
Tespondent manufacturers during 1940 on standard pull caps No. 2

Size for jobbers and dairies are as follows:

———

-

Price per M

Jobber’s list

Consumer’s list

One Two One Two
color colors | color colors
sor1|  som|  sno2 $1.16
.59 .62 .83 .87
One or two onlors | One or two colors
0. 49 . 0. 66
.48 6L
.45% .88
.41} .85
44 .52
L4314 .49
.43 47
<424 4414
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Par. 31. The respondent mdnufacturers and some nonmembers of
respondent Bureau filed identical prices with the respondent Bureau-
Such filing was referred to as “official filing.” All of the respondent
manufacturers sent copies of each invoice covering the sale of paper
disc bottle caps to the respondent Bureau. Each of the member
manufacturers also furnishes the Bureau with a list of contract
customers. )

. Par. 32. Excerpts from official memoranda and bulletins issued by
the respondent Bureau relative to the Rating Books are as follows:

At the present time, it Is the practice of the Statistical Bureau to send out
rating supplements once a month, In order to make their work more accuraté
and more efficient, we are going to ask that you send us copies of your invoices
more promptly than Some manufacturers have been accustomed fto. _

Some manufacturers have been sending us their copies daily. We ask those
to continue to do so, but irrespective of what your past performance has beerh
we ask that you send your invoices to us at least twice a week. We appeal 10

yvou for this additional cooperation to help us in our work (memorandum, May
29, 1936).

Every manufacturer i1s urged to adhere strictly to the existing Trade Practices
with particular emphasis on the observance of the Rating Books and their owt
filed prices (memorandum, November 16, 1933).

Par. 33. Price lists filed by the respondent manufacturers with the
respondent Bureau were identical; Rating Books were used by the
respondent manufacturers in determining the ratings and classifica-
tions of jobbers and dairies and ascertaining the prices at which job-
bers and dairies should be sold; the respondent manufacturers by so
doing practically eliminated price competition among themselves in
the sale of paper disc milk bottle caps. ' :

Pagr. 34. The Commission finds that the acts and practices herein-
above described, and the circumstances herein set forth, constitute
agreements and combinations on the part of the respondents to fix
and maintain uniform prices, discounts, contract terms, and other
conditicns for the sale and distribution, in commerce, of paper disc
milk bottle caps. That in pursuance to said agreements and com-
‘binations the respondent Bureau and its representatives have rated
and classified the approximately 50,000 dairies located throughout
the United States according to the number of caps used annually ; said
ratings and classifications have been distributed among the respond-
ent manufacturers who ‘agreed to adhere, and did. adhere, to said
ratings in determining prices and discounts at which dairies should
be sold. To make more effective the operation and carrying out of
said agreements and combinations, the respondent manufacturers
filed, with the respondent Bureau, price lists; copies of invoices con-
taining names of purchasers, quantities purchased, and prices there-

\
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f‘)";'customer lists ; copies of contracts and conditions of sale. These

ata filed by the respondent manufacturers were checked by the repre-
Sntatives of the respondent Bureau in accordance with the policy
d practice of said Bureau to police the industry and thus to de-
®'mine whether the respondent manufacturers observed and carried
out the aforementioned agreements and combinations. As a result
0% the effectiveness of the operations of said agreements and combina-
'0ns, price competition among the respondent manufacturers, in the
S“,le of paper disc milk bottle caps in commerce, was practically
elimingted,
* Par. 35, All the respondent manufacturers are members of the re-
*Pondent Bureau excepting respondent, Standard Cap and Seal Cor-
Poration, These proceedings are concerned with paper disc milk bottle
“ps and not with closure or hood milk bottle caps; t¢he manufacture
(_)f Paper disc milk bottle caps is considered a separate industry from
the manufacture of closure or hood caps. Although the respondent,

tandard Cap & Seal Corporation, does manufacture some paper disc
Milk bottle caps, it is primarily engaged in the manufacture of closure
°r hood caps. All of the respondent manufacturers herein, excepting
Tespondent, Standard Cap & Seal Corporation, through counsel, as-
Sehted and were parties to a formal stipulation as to the facts, which
St"Dulation has been approved and entered of record herein, The said
Stipulation contains admissions of the material allegations of the com-
Dlaint herein with reference to the acts of the respondent Bureau, its
Tespondent officers and its respondent members in connection with the
Sale and distribution of paper disc milk bottle caps.

CONCLUSION

_The said understandings, agreements, combinations, and conspira-
Cles and the things done thereunder and pursuant thereto, and in
Urtherance thereof, as herein found, are all to the prejudice of the
Public; have a dangerous tendency to and have actually hindered and
Prevented price competition between and among respondents in the
Sale of paper disc milk bottle caps in commerce within the intent and
Meaning of the Federal Trade Commission Act; have placed in re-
¥Pondents the power to control and enhance prices; have unreasonably
Yestrained such commerce in paper disc milk bottle caps; and consti-
tute unfair methods of competition in commerce within the intent
&nd meaning of the Federal Trade Commission A'ct.

oy

ORDER TO CEASE AND DESIST

" This proceeding having been heard by the Federal Trade Commis-
Slon upon the complaint of the Commission, the answer of the re-
509749™—43—vol. 35——10

e e
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spondents, and a stipulation as to the fatts entered into betweel

counsel representing all the respondents, excepting Standard Cap &
Seal Corporation, and W. T. Kelley, Chief Counsel for the Commis-
sion, which provides among other things, that without further evi-
dence or other intervening procedure, the Commission may issue an
serve upon the respondents herein, excepting Standard Cap & Sed
Corporation, findings as to the facts and conclusion based thereo?
and an order disposing of the proceeding, and the Commission having
made its findings as to the facts and conclusion that said respondent?
have violated the provisions of the Federal Trade Commission Act.’

1t is ordered, That the respondents, The Milk Cap Statistical Bureat)
its manager and executive secretary, George J. Lincoln, Jr.; the mem-
bers of its executive committee, Ray W. Blodgett, George W. Rohrbecks
and Robert II. 8chulz; and its members, Atlas Paper Box Co., a cor*
poration; Great Lakes Bottle Cap Co., a corporation ; Robert S. Leor-
ard Co., a corporation; L. Levingston, Co., a corporation; FFowler E
Macy and Edna B. Macy, copartners doing business under the firm
name Fowler E. Macy Co.; Mid-West Bottle Cap Co., a corporation;
National Manufacturing Co., a corporation; Ohio Bottle Cap Co., &
corporation; Piqua Cap Co., a corporation; and Sealright Co., Inc
and Smith-Lee Co., Inc., and their agents, representatives, and em-
ployees, in connection with the offering for sale, sale and distribution
of paper disc milk bottle caps, in commerce, as “commerce” is defined in
tlie Federal Trade Commission Act, do forthwith cease and desist
from entering into, carrying out, or aiding or abetting the carrying
out of any agreement, understandlnb, combination, " conspiracy, oF
concert of action between and among any two or more of said respond-
ents, with or without the cooperation of others not parties heretos
for the purpose or with the capacity, tendency, or effect of restricting
restraining, monopolizing, or eliminating competition, in the sale in
commeree of said paper disc milk bottle caps and from doing any of
the following acts and practlces pursuant thereto:

1. Fixing or maintaining prices for the sale of various types of
paper disc mllk bottle caps in said commerce.

2. Fixing or maintaining uniform d1scounts, terms, conditions of
. sale or frelght charges to be observed in the sale of paper dise mllk
bottle caps in said commerce. :

3. Fixing or maintaining uniform quantity prices or price drfferen'
tials on quantity purchases based upon quantity purchases from all
sources as are fixed and determined by jobber rating books or dairy
rating books or other similar devices.

4. Consulting, or communicating in any manner, with the respond-
ent Burean, or any of its officials, for the purpose of obtaining con-
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Sent or agreement relative to prices at which paper disc milk bottle
°aps should be sold.

5 Limiting the number or quantity of paper disc milk bottle caps
Which jobber customers or dairy customers may contract for, with, or
Ipurchase from, the respondent manufacturers.

) 6. Preventing the sale of paper disc milk bottle caps to so-called
Super-jobbers” or mill agents or cooperative buying agencies and
nfining the sale of such products exclusively to jobbers and dairy

Consumers, '

7. Forwarding, by the respondent manufacturers, to the respond-
nt Bureay, invoices, or copies thereof, showing the details in respect
to.PPices, discounts and terms of sale at which paper disc milk bottle
€aDs are being sold. .

8. Compiling, publishing, or distributing a Jobber Rating Book
O other similar device, for the use of respondent manufacturers, which
Tates or classifies jobbers of paper disc milk bottle caps according to
the total number of paper disc milk bottle caps purchased annually.

9. Compiling, publishing, or distributing a- Dairy Rating Book
OF other similar device, for the use of respondent manufacturers,
W.hiCh rates or classifies dairies according to the total number of paper

1s¢ milk bottle caps used annually, provided, however, that nothing
2rein contained shall be construed to prevent respondents, or any of
t]em, from compiling, publishing, or distributing for the use of
Tspondent manufacturers and others, such information as to the
Annual paper disc milk bottle cap requirements of the respective dair-
183 a3 may enable each manufacturer to check or determine the pro-
Priety of any orders or contracts which may be received by it, if and
When such information is not used for the purpose or with the effect
of establishing corresponding ratings or classifications of dairies,
Or corresponding price differentials, that are uniform among
Tespondents.

10, Holding and sponsoring meetings of the respondent manufac-
turers for the discussion and interchange of information relative to
Prices, discounts, conditipns, charges, or terms to be fixed for the sale
©f paper disc milk bottle caps. S '

. 1t is further ordered, That this proceeding be, and the same hereby
13, dismissed as to respondent, Standard Cap & Seal Corporation.

- It is further ordered, That the respondents shall, within 60 days
After service upon them of this order, file with the Commission a report
M writing, setting forth in detail the manner and form in which they
ave complied with this order.

Il
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IN TiE MATTER OF

JOHN CARNER, AS OFFICER OF FRETTED INSTRUMENT
MANUFACTURING CORPORATION, ETC., ET AL.

COMPLAINT, FINDINXGS, AND ORDER IN REGARD TO TIIE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

:

Docket 4444, Complaint, Jan. 7, 19}1—Decision, July 9, 1942

Where four officers of a corporatlon and its successor, engaged in the manW
facture and interstate sale and distribution of stringed musical instrument$
such as guitars and mandolins which depended upon the wood for thelr
resonance or amphhcation—

Simulated the coye amplifying device with which amplifying or resonating types
of guitars and mandolins are equipped, and which produces a sound from
50 to 83 percent louder than that of an instrument made entirely frow
wood, through affixing to the top of the body portion of their guitars and
mandolins a polished perforated metal disk or plate (and, at one timé
through painting the interior of their instruments with aluminum paint
which, when seen through the perforations in ‘the disk, had the appearanct
of the amplifying cone), result of which was to give their instruments &
metallic ring, but not to increase the volume or resonunce of the tont
as does the cone;

With tlie result that the average person, on viewing the instrument, could not
distinguish be.ween a genuine resonating or amplifying one and one of
their said products decorated with a polished perforated metal disk OF
plate; and with consequence that a number of dealer-customers, by mean#
of advertisements in musical magazines of general circulation, representegi
that their products were so equipped: .

ITeld, That such acts and practices, under the clrcumstances set forth, were
all to the prejudice and Injury of the public, and constituted unfair and
“deceptive acts and practices in commerce.

Before Mr. Lewis C. Russell and Mr. Jokn L. Hornor, triﬂl

examiners.
Mr. Joseph C. Fehr and Mr. Carrel FF. Rhodes for the Commission-

CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said-act, the Federal
Trade Commission having reason to believe that John Carner, indi-
vidually and as an officer of Fretted Instrument Manufacturing Corpo-
ration and United Guitar Corporation; Morris Brooks, individually
and as an officer of Fretted Instrument Manufacturing Corporgtion;
Frank Solvino and Frank Masiello, individually and as officers of
United Guitar Corporation; Fretted Instrument Manufacturing Cor-
poration, a corporation ; and United Guitar Corporation, a corporation,
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}.‘ef‘Einafter referred to as respondents, have violated the provisions of
Sd act, ang it appearing to the Commission that a proceeding by it
‘N Tespect thereof would be in the public interest, hereby issues its
“omplajnt, stating its charges in that respect as follows: _

L ARAGRAPIH 1.. Since 1928, various concerns in the United States have
]“af_lufactu,red certain stringed instruments, such as guitars and man-
' 01_"18, containing a resonating or amplifying device consisting of a

tlicate metal cone capped by a wooden bridge over which the strings
Are dray, - Stringed instruments-equipped with said ‘¢evice produce,
‘_Vhen Played, a quality of tone different from, more resonant than, and
AT superior to that produced by stringed instruments not so equipped.
. Perforated cover plate is affixed to the top of the body portion of
> Iistrument as a protection for the resonating or amplifying device.
PIce their introduction in or about the year 1928, stringed instru-
Ments embodying such resonating or amplifying devices protected by a
Istinetive perforated plate have attained widespread public recogni-
'on and popularity in the stringed instrument industry and among

Inl.lsic lovers generally. Such instruments equipped with said ampli--

Ying, resonating device are preferred by a substantial number of the
I’Urchasing public over instruments not so equipped. :
AR. 2. Respondents, John Carner, Morris Brooks, Frank Solvino
30d Frank Masiello, are individuals, who are now, and for several
Years 1ast past have been, engaged in the manufacture and sale of vari-
US kinds of musical instruments, including guitars and mandolins,
With their principal office and place of business located at 45 Corneilson
Venue, in the city of Jersey City, in the State of New Jersey. Said
re?‘I’Ondent, John Carner, acting in conjunction and cooperation with
%1d individual respondents, Morris Brooks; Frank Solvino and Frank
asiello, with a view to capitalizing upon and deriving large financial
Profits from the acknowledged superior quality and excellent reputa-
10n of stringed instruments equipped with the metal cone amplifying
Uevices referred to in paragraph 1 hereof, proceeded to manufacture,
b advertise and sell, and to place in the hands of various retail dealers
OT resale, musical instruments, including mandolins and guitars, which
Simulate in appearance, but do ‘not actually possess the superior
TeSonating or amplifying device consisting of the delicate metal cone
“apped by a wooden bridge over which strings are drawn, as will be
More fully set forth in detail hereinafter. Said individual respondent,
Yohn Carner, acting in conjunction with said individual respondent,
orris Brooks, and with a view to obtaining a larger market for the
Musica] instruments manufactured or to be manufactured by them,
ncluding instruments simulating, but not actually containing or em-
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bodying said amplifying device, in November 1935, organized a com-
pany, which was.incorporated, under.and by virtue of the laws Of_
the State of New Jersey, under the name of Fretted Instrument Manu®
facturing Corporation, a corporate respondent herein, with its principﬂl‘
office and place of business located at 45 Corneilson Avenue in the city
of Jersey City in the State of New Jersey. Respondent, John Carnery
then became and still is the president of said corporate respondents
Fretted Instrument Manufacturing Corporation. Respondent, Morrié
Brooks, is vice president of said corporate respondent, Fretted Instru-

ment Manufacturing Corporation. Respondent, John Carner, assisted-

by and acting in conjunction and cooperation with respondent, Morri?®
Brooks, is and has been actively in charge of, and directs and controlsy
and has directed and controlled, the policies and operations of said
corporate respondent, Fretted Instrument Manufacturing Corporation-
Thereafter in June 1939 said respondeht, John Carner, organized
another company, also incorporated under and by virtue of the law8
of the State of New Jersey. This company employs and has employed
the name United Guitar Corporation, and is a corporate respondent
herein, with its principal office and place of business located at 43
Corneilson Avenue in the city of Jersey City, in the State of New
Jersey. Respondent, John Carner, became and has continued to be
the president of said corporate respondent, United Guitar Corpora-
tion. Respondents, Frank Solvino and Frank Masiello, are respec-
tively secretary and treasurer of said corporate respondent, United
Guitar Corporation. Said John Carner, assisted by and acting in con-
junction and cooperation with respondents, Frank Solvino and Frank
Masiello, is and has been actively in charge of, and directs and con-
trols, and has directed and controlled the policies and operations of
said corporate respondent, United Guitar Corporation. '
“Par. 3. Respondents are now, and for some time past have beeny
engaged in manufacturing, offering for sale, and selling stringed in-
struments, including guitars and mandolins, in commerce between and
among the various States of the United States, and in the District of
Columbia. Respondents cause said products, when sold, to be trans-
ported from their respective places of business in the State of New
Jersey to purchasers thereof located in States of the United States
other than the State of New Jersey, and in the District of Columbia.
Respondents maintain, and at all times mentioned herein have main-

~ tained, a course of trade in said stringed instruments in commerce

between and among the various States of the United States, and i
the District of Columbia, :

"Par. 4, In the course and conduct of their respective businesses as’

described in. paragraphs 2 and 3 hereof, respondents manufacture or
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have haq manufactured for them, offer for sale and sell to the musical
t’fflde located in the various States of the United States and in the

Istrict of 'Columbia certain stringed -instruments, including guitars
Ind mandolins, having a polished metal disk or plate affixed to the
top of the body portion thereof, said disk or plate containing a number
of perforations through which can be seen a part of the interior of
the body portion, which is so painted or colored that it simulates in
Ubpearance the resonating or amplifying devices contained in the
$tringed instruments referred to in paragraph 1 hereof. The manu-
Acture and sale in commerce, as aforesaid,.of such stringed instru-
Ments constitutes and has constituted a very substantial part of the
®htire business of the respondents. ' : . .

Par. 5. In soliciting the sale of and in selling their said products, '

ind for the purpose of creating a demand upon the part of the pur-
Chasing public for said products, respondents now cause, and for some
t“‘ﬂe past have caused, advertisements and advertising matter to be
Inserted in music magazines having wide circulation among and

tween the various States of the United States and in the District.

o Columbia. Typical of the advertising statements and represen-
latigns so made by the respondents concerning their said stringed
Instruments is the following:

$9.90 List
GUITAR OR MANDOLIN
DISC Topr
MARVELOUS TONRE
Supplied by yoﬁr favorite
Jjobber. If not write us.

United Guitar Corporation.

In addition to and supplementing, the representations made b& the
Yspondents, as aforesaid, a number of dealers through whom said
Wstruments ultimately reach members of the public purchasing them
for use, have also advertised respondents” said products. Typical of
Such statements and representations so made by dealers offering for
Sale and selling respondents’ said products, are the following:

No. 248. The Ciunitar which has created an all-time sales record; It has outsold
all other guitars and continued a “Best Seller.” Nickel plated resonator
Ornament adds resonance to its deep tone and richness to its appearance.

Amplifier Guitar $6.95. Big value.
- Amplofonic Mandolin., Very Good Tone $6.95.

‘ Par. 6. Through the use of the perforated- disk or plate in the

Manner hereinbefore described, and through the use of the foregoing .
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statements and representations régarding said perforated disk, and
others similar thereto -but-not herein set out in detail, and by cor
structing and finishing the interior of their:instruments so as to
have them simulate instruments equipped with said amplifying OF
resonating device, respondents represent and have represented, di-
rectly and through implication, to members of the purchasing public
that their said stringed instruments are instruments equipped with
a resonating or amphfylno' device as set forth in paragraph 1 hereof;
when such is not the fact. Respondents, further, by the use of
said perforated disk or plate in the manner aforesaid, place and have
placed in the hands of unscrupulous dealers a means or instrumen
tality by which innocent purchasers may be led to believe that they
"are acquiring an instrument equipped with a resonating or ampllfy
ing device, when such is not the fact.

PAR 7. The stringed instruments thus manufactured and sold by
respondents are of such general design and appearance when the
polished metal disks or plates are affixed to the top of the body por-
tion thereof which is painted or colored as set forth in paragraph 4
hereof, that they deceive the purchasing public into believing that
respondents’ said stringed instruments are equipped with an ampllfy -
ing or resonating device, such as set forth in paragraph 1 hereof;
and because of such erroneous belief, so.induced into buying sub-
stantial quantities of respgndents’ sald stringed instruments,

Par. 8. In truth and in fact the stringed instruments manufactured
and sold by respondents, as aforesald are not and have not been
equipped with an amplifying or resonating device, nor is such 8
device a part of their standard equipment.

Par. 9. The aforesaid acts and practices of respondents as herein
alleged are all to the prejudice and injury of the public and con-
stitute unfair and deceptive acts and practices in commerce within
the intent and meaning of the Federal Trade Commission Act.

RerorT, FINDINGS A8 'To THE Facrs, AND OrpER

Pursuant to thé provisions of the Federal Trade Commission Act,
the Federal Trade Commission, on January 7, A. D. 1941, issued and
thereafter served its complaint in this proceeding upon the re-
spondents, John Carner, individually, and as an officer of Fretted
Instrument Manufacturing Corporation and United Guitar Corpora-
tion; Morris Brooks, individually, and as an officer of Fretted Instru-
ment Manufacturing Corporation; Frank Solvino and Frank Ma-
siello, individually, and as officers of United Guitar Corporation;
Fretted Instrument Manufacturing Corporation, a corporation, and
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Uniteq Guitar Corporation, a corporation, charging them with the -

e of unfair and deceptive acts and practices in commerce, in viola-
101 of the provisions of the Federal Trade Commission Act.
) lAftEr issuance of the complaint and the filing of a joint answer by
Al of t_he respondents, testimony anq other evidence in support of the
X tegatlons' of the complaint were introduced by Joseph C. Fehr,
o orney for the Commission, and testimony and other evidence in
Pposition to the allegations of the complaint were introduced by
tr_orl‘is Brooks, attorney for the respondents, before duly appointed
1al examiners of the Commission, designated: by it to-serve in this
I)“OCBedin,r:,v, and the said testimony and other evidence were duly
Tcorded and filed in the office of the Commission. Thereafter, the
I)mCeeding regularly came on for final hearing before the Commission,
on the complaint, the joint answer thereto, the testimony and other

ev_idence, the report of the trial examiners thereon and exceptions to.

Sal(‘i report, and briefs in support of and in opposition to the com-
b alnt, And the Commission, having duly considered the matter and

g now fully advised in the premises, finds that, this proceeding is:

In the public interest and makes this its findings as to the facts and its.
®nclusion drawn therefrom.

FINDINGS A8 TO THE FACTS

) Paracrarm 1. Respondent, Fretfed Instrument Manufacturing

Orporation, is a corporation organized under the laws of the State

:kae\v Jersey, with its oflice and principal place of business in New-
y N. J. .

Respondent, United Guitar Corporation, is a corporation organ-
lze.d under the laws of the State of New Jersey, with its office and
Principal place of business in Jersey City, N. J.

'-Respondent, John Carner, is an individual, and is president of
Tespondent corporations.

' Respondent, Morris Brooks, is an individual, and is vice president
And treasurer of respondent, Fretted Instrument Manufacturing
Morporation.

I{equndent, Frank Solvino, is an individual, and is’secretary of
Tespondent, United Guitar Corporation.

' Respondent, Frank Masiello, is an individual, and is treasurer of
hited Guitar Corporation.

Respondents, John Carner and Morris Brooks, directed and con-
trolled the policies of respondent, Fretted Instrument Manufactur-
ng. Corporation, and respondents, John. Carner, Frank Solvino, and
FI‘ank Masiello, directed and controlled and now direct and control

the policies of respondent, United Guitar Corporation. The indi-
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vidual respondents, acting in conjunction and cooperation with each
other, inaugurdated ‘and carried out the unfair and- deceptlve acts an¢
practices hereinafter set forth.

Par. 2. Respondent, Fretted Instrument Manufacturing Corpors:
tion, from the date of its incorporation in November 1935 to. APF11
1939 was engaged in manufacturing and selling string musical instra:
ments such as guitars and mandolins. This respondent discontinué

manufacturing in April 1939 and since that timé has been enrrqged ln.

liquidating its assets.

Respondent United Guitar Corporatlon from the date of its mcol’
poration in June 1939 has been and now is engaged in the’ manufacture
and sale of string musical instruments, such as guitars and mandolin

These respondents,” during the periods herein mentioned, cause
their products when sold, to be transported from their principal plac®
of business in the State of New Jersey to purchasers thereof locate
n vatious States of the United States.

Par. 3. Approximately eight concerns are engaged in manufacturing
gelling, and distributing in commerce between and among. various
States of the United States what are known as amplifying or resonat®
ing types of guitars and mandolins. This type of instrument wa?
first placed on the market about the year 1928. These instrument?
have a virgin aluminum cone which has considerable flatness on topPs
the lower part of the cone being set into a well of extension of the
top board of the instrument, and on the upper part of the flat portio?
is a bridge upon which the strings are strung. In some instances the
cones are inverted. A perforated metal plate on top-of the instrument
‘permits the amplifier to act in a diaphragm action and also serves 85
a protection to the cone. Instruments not equipped with the coné
device depend entirely upon the wood for their resonance or ampllﬁ
cation but where the cone device is used the sound is from 50 to 89
percent louder than that of an instrument made entirely of wood.

Par. 4. Respondent, Fretted Instrument Manufacturing Corpol'ﬂ‘
tion, about the year 1936, equipped its musical instruments with #
genuine cone amplifying d_evice, pursuant to a license granted it bY
the Schireson Company for the use of its patent; but because of
threatened infringement litigation, ceased using the device in the
early part of 1937. Respondents, for the purpose of increasing theif
sales, simulated the genuine amplifying device described in parnwraph
3 hereof by affixing to the top of the body portion of their guitars

and mandolins a polished, perforated metal disc or plate, and at oné,

time, to further simulate said device, painted the interior of the body
of their instruments with aluminum paint, whi¢h when scen through

the perforations in the disc, had the appearance of the amplifying .

e e ot e e e i 33
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one. This latter practice was discontinued about the time the com-
_Plamt herein was issued and has not been resumed. The use of the
Ietal disc or plate gives to respondents’ instruments a metallic ring,
Ut. neither the volume nor resonance of the tone is increased thereby,
%5 is the case when the cone is used. Respondents’ musical instru-
Ments are not resonating and amplifying instruments as these terms
ire understood in the musical trade and among music-loving people.
.heSe terms, when applied to musical instruments, mean increasing
€ volume of the tone.

There is a preference-on the part of a portion of the purchasing

Public for guitars and mandolins equipped with the cone amplifying

®vice, The average person, in viewing. the instrument, would not
% able to distinguish between a genuine resonating or amplifying
ms'};‘ume'nt and one of respondents’ instruments decorated with a
Polished perforated metal disc or plate.

. Par. 5. Respondents, by simulating the amplifying device described -

N paragraph 3 hereof, have placed in the hands of dealers to whom
€y have sold their products the means or instrumentality by which
® purchasing public may be led to believe that in purchasing re-
Spondents’ instruments they are acquiring instruments equipped with
resonating or amplifying device, when such is not the fact.
.- A number of dealers to whom respondents have sold their products

haVe, by means of advertisements placed in musical magazines of
&cneral circulation, represented directly er indirectly that respondents’
Products are equipped with a resonating or amplifying device. Typi-
%l of such advertisements are the following:

' No, 248, The Guitar which has created an all-time sales record. It has outsold
Al other guitars and continued g “best seller.” Nickel-plated “Resonator” orna-
, Went aqds rescnance to its deep tone and richness to its appearance.
Nickel-plated “Resonator” ornament adds resonance to the tone of this Man-
Olin and “pep” to its appearance,
Nickel-plated “Resonator” ornament adds resonance to its deep tone. ,
The melofonic tone disk bullt on the top of the Guitar is heavily nickel-plated
nqd polished, and produces a tone df greater volume and remarkable quality.
The melofonic Mandolin you see pictured at the right has a sparkling tone of
tremendous power * * * The nickel-plated tone cover helps to produce a
llliant tone, ,
The melofonic tone disk bullt on the top of the Guitar is heavily nickel-plated
and polished and produces a tone of greater volume and remarkable quality.

A personal memorandum book carried by one of the salesmen of
respondent, Fretted Instrument Manufacturing Corporation, concern-
Ing one of its guitars, contained among others, the following entry:

. New metal 9’ resonator top only * * * imitation of amplifying guitar.
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CONCLUSION

. The acts and practlces of the respondents as herein found are all t
the prejudice and injury of the public, and constitute unfair and de-
ceptive acts and practices in commerce within the intent and meaning
of the Federal Trade Commission Act.

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commis®
sion upon the complaint of the Commission, the joint answer of th?
respondents, testimony and other evidence in support of and in opposi”
tion to the allegations of the complaint introduced before duly -8pP”
pointed trial examinels of the Commission designated by it to serve
in this proceeding, the report of the trial examiners and exception®
thereto, and brlefs in support of and in opposition to the complnlntf
and the Commission having made its findings as to the facts and it3
conclusion that respondents have v10]ated the provisions of the
Federal Trade Commission Act.

It is ordered, That the respondents, Fretted Instrument Manufflc'
turing Corporatlon a corporation, United Guitar Corporation, #
corporation, their officers, directors, representatives, agents, and em’
ployees, respondents, John Carner, individually, and as an officer ©
respondent corporations; Morris Brooks, individually, and as an off
cer of respondent, Fretted Instrument Manufacturing Corporation;
Frank Solvino and Frank Masiello, individually, and as officers ©
respondent, United Guitar Corporation, directly or through any cof”
porate or other device, in connection with the offering for sale, sale
and distribution of guitars and mandolins, or other stringed musica
instruments in commerce as “commerce” is defined in the Federﬁl_
Trade Commission Act, do forthwith cease and desist from:

1. Simulating genuine resonating or amplifying musical instrt”
ments by equipping their products w1th polished perfor ated dlsLs or
plates,

2. Simulating genuine resonutlnrr or amplifying musical instru-
ments by painting the inside of their products with aluminum paint
or treating it in any other manner so as to give it the appearance 0
bemnr equlpped with an aluminum cone.

3. Representing directly or by implication that their products, or
any of them, are equipped with a.resonating or amplifying device-

It is further ordered, That the respondents shall, within 60 day®
after service upon them of this oxder, file with the Commission #
report in writing setting forth in detail the manner and form in
which they have comphed with this order.
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Syllabus

I~ tHE MATTER OF

I W. LEDERER, AS PRESIDENT OF THE BIBLE INSTI-

TUTE, ETC,, ET AlL.

¢
OMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION

OF SEC, 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

-

Docket }687. Complaint, Jan. 29, 1942—Decision, July 9, 1942

W
here tye president and principal owner of the common stock of three cor-

(a

(b

~—

~—

Dorations, engaged in the interstate sale and distribution of (1) Bibles,

DPrayer books and other religious publications, which they had embossed
With the names of purchasers by a stamping concern having the same office
and principal place of business as themselves, and which, sold by them
Drincipally to tuneral parlors, were distributed by latter to Sunday School
¢hildren ay a means of advertising; and (2) hand-bag mirrors purchased
from a dealer in New York City which they had similarly embossed with

‘names of purchasers, and which, sold by them to such purchasers as cafés,

hight clubs and banks, were distributed by latter to their own customers—
Adopted the name of “The Bible Institute, Inc.,” for one of said corporations,
and “The Bible Institute” for its corporate successor, to deceive the buying
Dublic into the belief that they were religious institutions dedicated to the
Same worthy purposes as the reputable Bible Institutes, thereby permitting
them to make wide distribution of their publications at nominal prices,
and to conceal the fact that they were corporations formed to buy and sell
inexpensive Bibles, prayer books and other religious publications -solely
for prefit; and )

Adopted for aforesaid third corporation the name of “American Plate Glass .
Co.” for the purpose of decelving the buying public into the bellef that it -

was a manufacturer of glass products, including hand-bag mirrors, thereby
enubling it to make lower prices than would be possible otherwise, when in
fact it purchased such mirrors from a dealer for resale; and

here tlie salesmen and solicitors of said two “Bible Iustitutes,” including its

said president—

(e) Talsely represented, through use of said corporations’ deceptive and mis-

leading letterheads and nadvertising, that sald two corporations were re-
ligious institutions and {dentified with the reputable Bible Institutes; that
& J. C. MacDonald was “trustee” therefor; and that they furnished free
Sunday School distribution of religlous publications; and represented
falsely also that they were endowed by philanthrople interests which
permitted them to make a wide distribution thereof; and

bere the salesmen and solicltors of said third corporation, Including its said

president, in selling such hand-bag mlrrors to the purchasing publie—

(a) Falsely represented, tlirough the use of sald “American DPlate Glass Co.”

letterheands and advertising material, that it was a large glass manufacturer
with plants and advertising offices in Pittsburgh, Chicago, and New York;
and that it had a number of departments and a superintendent named J. C.
MacDonald; and represented falsely also that it was affiliated with a large
and well-known Pittsburgh plate-glass company, and that it manufactured
said mirrors; ' .
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The facts belng it had no more than three employees, its salesmen above 1'eferl‘ed
to; did not manufacture, but purchased such mirrors; and its yarious
representations aforesaid were false; .

With effect of misleading and deceiving a substantial portion of the pmchaslﬂg
pubhc into the belief that said representatlons were true, thereby inducing
the purchase of products in question:

Held That such acts and practices, under the c1rcumstances set forth, were all
to the prejudice and injury of the public, and constlgute_d unfair and d¢
ceptive acts and practices in commerce,

Before Ar. W. W. Sheppard, trial examiner.
My, Karl E. Steinhauer for the Commission.
My, Morton Briskin, of Hollywood, Calif., and X srkland, Flemingy

Green, Martin & E llzs, of Washington, D. C.,‘for respondents.

COMPLAINT !

Pursuant to the provisions of the Federal Trade Commission Act:
and by virtue of the authority vested in it by said act, the Federal
Trade Commission having reason to believe that H. W, Ledex er, indl-
vidually, and as president of The Bible Institute and American Pl‘lte
Glass Co., respectively, and The Bible Institute, a corporation,. and
American Plate Glass Co., a corporatlon, hereinafter referred to 88
respondents, have violated the provisions of said act, and it appearing
to the Commission that a proceeding by it with respect thereof would
be in the interest of the public, hereby issues its complaint, stating
its charges in that respect, as follows:

* Paracrarir 1. Respondent, I1. W, Lederer is president and salesm‘\f"

_of both respondents, The Bible Institute and American Plate Glass
Co., the principal owner of the common capital stock of both of said
corporations, and controls the policies and activities of both of said
corporations, including the conduct of sales and the character of
_advertising rcpresentatlons made in connection therewith, Respond'
ent, The Bible Institute, is a New York corporation, and respondents
American Plate Glass Co., is a Delaware corporation, both of said
companies having their principal office and place of business located
at 224 West Thirty-fourth Street, in the city of New York, State of
New York.

Par. 2. RGonndent IL W, Lederer through said respondent The
Bible Institute, and respondent, The Blble Instltute, are now and for
several years last past have been engaged in the sale, transportation
and distribution for profit in interstate commerce of cheap editions

of Bibles, prayer books, and other religious publications, principally

\ 1By order dated May 21, 1942, in response to respondents’ motion, as more fully set forth

at p, 126 of the findings, The Bible Institute, a Delaware corporation having walved tormsl .

amendment and service upon it of the complaint, was added as a pdrty respondent.
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t_o. funera] parlors. Said respondents have said publications embossed
Mth the names of the purchasers by a stamping concern whose office
s t!le same as the one designated as the principal office and place of
USiness of respondent, The Bible Institute, in the city of New York.
2ud funeral parlors, in turn, distribute the publications to selected
llnday School children as a means of advertising.
AR, 3, Respondent, H. W. Lederer, through said respondent,
Merican Plate Glass Co., and respondent, American Plate Glass Co.,
“T¢ now and for several years last past have been engaged in the sale,
"Nsportation and distribution in interstate commerce of hand-bag
Mirrors which they purchased from a dealer in New York City for
tale to purchasers in the various States, among whom are cafes,
Night, clubs, and banks, which in turn distribute them to their cus-
Mers ag g means of advertising, Said respondents have the names
% such purchasers embossed on said hand-bag mirrors by a stamping
“Oncern whose office in New York City is the same as the one desig-
Mated g5 the principal office and place of business of respondent,
Merican Plate Glass Co. '
4R. 4, In the course and conduct of their businesses, as herein-
ore described, each of the said respondents, The Bible Institute
M4 American Plate Glass Co., employed and utilized the services of
;DPPQXimutely three salesmen or solicitors, including said respondent,
o W. Lederer, who canvassed individual prospective customers
%ated in various States of the United States, When orders are
“eived by such solicitors or salesmen, the orders are forwarded to the
W York office of the said corporate respondents, and the wares
Called for therein are then shipped directly to the purchasers through-
%t the various States from the stock on hand purchased for that
Purpose by said respondent, H. W. Lederer, for said corporate
Tspondents, )
Par. 5. Tn order to facilitate and effect the sales of its cheap editions
of Bibles, prayer books and other religious publications, the said
resI>0ndent, H. W. Lederer, adopted the name of The Bible Insti-
;Ute for that respondent for the purpose of deceiving the buying public
:to the belief that the said The Bible Institute was and is a religious
Wstitution dedicated to the same worthy purposes for which the repu-
able Bible Institute throughout the States were organized, which
Jereby permitted respondent to make a widé distribution of publica-
tong at nominal prices, and to conceal from the said buying public the
act that the said The Bible Institute was merely a corporation formed
t? buy and sell cheap Bibles, prayer books and other religious publica-

bef

. tiong solely for profit to its customers throughout the various States -

f the United States.
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Par. 6. In order to facilitate and effect the sales of hand-bag mir

rors, respondent, H. W. Lederer, adopted the name of American Plat
Glass Co. for that respondent, for the purpose of deceiving the buying
~public into believing that respondent, American Plate Glass Co., W%°
a manufacturer of glass products, including said hand-bag mirrors
which thereby enabled respondent to make lower prices than woul

be possible otherwise, and to conceal from said buying public that
respondent merely purchased said hand-bag mirrors from a deale”
in New York City for resale to purchasers throughout the variou®
States of the United States. ' )

Par. 7. The salesmen and solicitors of respondent, The Bible Inst!’
tute, including the respondent, H. W. Lederer, have used the following
means and methods in soliciting the sale of and in selling its sai
publications to the consuming public

1. Said agents and solicitors have knowingly given the false i~
pression to prospective purchasers, through the use of said respond'
ent’s deceptive and misleading name and respondent’s deceptive an
misleading letterheads and advertising, that the said' respondent, The
Bible Institute, is a religious institution and is one of the worthy
and reputable Bible Institutes located throughout the United States
and that a J. C. MacDonald is “trustee” for said respondent, and tha
respondent furnishes a free Sunday School distribution of religiou®
publications, whereas,. on the contrary, said respondent is not *
religious organization, its operations being conducted solely for profit
and it is not identified with any other Bible. Institute in the country
and is not engaged in any of the worthy causes for which such other
Bible Institutes were organized, and it does not have any perso?
named J. C. MacDonald on its pay roll, or at all, and does not have 2
“trustee,” but only uses such title to conceal from the buying public
the mercenary character of the business of said respondent, The Bible
Institute, and said respondent does not furnish a free distribution 0
its publications. ' '

2. Said agents and solicitors have falsely represented to prospective
purchasers that said respondent, The Bible Institute, is a religious
institution; that it is identified with other institutions in variou®
States of the country having the same or a similar name; that it i
endowed by philanthropic interests which permit-said respondent t0
make a wider distribution of bibles, prayer books, and other religious
publications; whereas, on the contrary, respondent is not a religiou®
institution and is not identified with other institutions throughout

the various States having the same or a similar name, and is not

endowed by philanthropic interests, or at all.
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G Par. 8. The salesmen and solicitors of respondent, American Plate
fohiss 'Co., including the respondent, I{. W. Lederer, have used the

OWing means and methods in soliciting the sale of and in selling its
_mnd‘bag mirrors to the purchasing public. '

1_- Said agents and solicitors have knowingly given the false im-
Pression to prospective purchasers, through the use of respondent’s
' anslgading and deceptive name and respondent’s misleading and de-

*Pive letterheads and advertising, that said respondent, American
t‘late Glass Co., is a large glass manufacturer with plants and adver-
 number of departments, and has a superintendent named J. C.

acDon'ald, whereas, on the contrary, said respondent is not a glass
ani‘lmlfacturer and has no plants or departments or advertising offices,
. not more than three employees, all of whom are salesmen, includ-

s respondent H. W. Lederer, and has no superintendent, and has
10 J. C, MacDonald. ‘ '

.2 Said agents and solicitors have falsely represented to prospec-
Uve purchasers that said respondent is affiliated with the large and
¥ell known Pittsburgh Glass Co. and that it manufactures the hand-
A¢ mirror which is the only article it sells, whereas, on the contrary,
faid respondent is not affiliated with said Pittsburgh Glass Co., or any
gthel‘ glass company; and it does not manufacture the hand-bag mir-
Ors which it sells as aforesaid, but merely purchases the same from
Some dealer in New York City for purposes of resale.

AR. 9. The acts and practices of the respondents as above alleged,
™ the course of selling and offering for sale their wares in commerce
:S hereinabove described, are calculated to have the capacity and tend-

Tty to, and do, mislead and deceive a substantial portion of the pur-
“hasing public into the erroneous belief, that said false, misleading
0d deceptive representations are true, thereby inducing the purchase
° Fespondents’ wares,

herein alleged, are all to the prejudice and injury of the public and
“nstitute unfair and deceptive acts and practices in commerce within
¢ intent and meaning of the Federal Trade Commission Act.

Rerort, F1npiNgs a8 To THE Facrs, ANp ORbER

Pursuant to the provisions of the Federal Trade Commission Act,

8 Federal Trade Commission; on the 20th day of January, A. D.

.1942, issued and on the 3d day of February 1942, served its complaint

M this proceeding upon respondents, H. W. Lederer, individually, and

3 president of The Bible Institute, Inc., a New York corporation,
509749 —43—vol. 35——11

Sing offices in Pittsburgh, Chicago, and New York, and that it has.

AR, 10. The foregoing acts and practices of the respondents, as -

e -



126 FEDERAL TRADE COMMISSION DECISIONS |
Findings _ 35 T.C

and American Plate Glass Co., a corporation; The Bible Institute:
Inc., a New York corporation; and American Plate Gliss Co., a coI”
poration, charging them with the use of unfair and deceptive acts an
practices in commerce in violation of the provisions of said act. After
the issuance of said complaint and the filing of respondents’ answers
the Commission permitted the respondents to file herein an amendmeflt
to said answer withdrawing the specific and general denials therel? -
contained and admitting all of the material allegations of fact sct
forth in said complaint except as the same may be qualified by aver-
ments of fact set out in said answer other than the averments of fact
contained in paragraph 5 thereof, and waiving all intervening pro-
cedure and further hearing on the said material allegations of fact . |
set forth in said complaint. Later, respondents offered for filing, and
the same was thereafter filed, a stipulation that The Bible Institute, &
Delaware corporation, may be added as a party respondent herein, fof
the reason that the business and business operations of respondent, The
Bible Institute, Inc., a New York corporation, were discontinued or
July 12, 1941, at which time The Bible Institute, a Delaware corpora”
tion, was incorporated under the laws of that State to take over and
continue the business and business operations of the said respondents-
The Bible Institute, Inc., a New York corporation, which business
and business operations it still continues. At the same time, all of the
respondents herein filed a stipulation and agreement making the
answer and amendment to answer theretofore filed herein by respon-
dents, I1. W. Lederer, The Bible Institute, Inc., a New York Corpora-
tion, and American Plate Glass Co. the answer and amendment to
answer of all of said respondents. Thereafter, this proceeding regu-
larly came on for hearing before the Commission, and the Commissio?
having duly considered the matter and being now fully advised in the
premises, finds that this proceeding is in the interest of the publi¢
and makes this its findings as to the facts and its conclusion drawn
therefrom., : ' '
" FINDINGS AS TO TIIE FACTS

Paracrarmxr 1. Respondent, H. W. Lederer, is an individual, with
his principal qffice and place of business located at 224 West Thirty-
fourth Street, in the city of New York, State of New York, and 18
president of respondents, The Bible Ihstitute, Inc., The Bible Institute,
and American Plate Glass Co., the principal owner of the common
capital stock of said corporate respondents, and controls the policies
and activities of said corporations, including the conduct of sales and
the character of advertising and other representations made in con-
nection therewith., i o : :
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Respondent, The Bible Institute, Inc., is a corporation organized and
®Xisting under and by virtue of the laws of the State of New York,
With its principal office and place of business at 224 West Thirty-
fourty, Street, in the city of New York, State of New York.

.RQSD‘Ondent, The Bible Institute, is a corporation organized and
$Xisting under and by virtue of the laws of the State of Delaware,
Wwith itg principal office and place of business at 224 West Thirty-
foury, Street, in the city of New York, State of New York.
-espondent, American Plate Glass Co., is a corporation organized

ang eXisting under and by virtue of the laws of the State of Delaware,,

With its principal office and place of business at 224 West Thirty-.
fourty Street, in the city of New York, State of New York,
4AR. 2, Respondent, H. W. Lederer, through respondent, The Bible
Dstitute, Inec., and respondent, The Bible Institute, Inc., for several
yea?s last past have been engaged in the sale, transportation, and distri-
Ution for profit in interstate commerce of inexpensive and other edi-
1008 of Bibles, prayer books, and: other religious publications, prin-
* ®pally to funeral parlors. Said respondents have said publications
“Wbossed with the names of the purchasers by a stamping concern
10se office is the same as the principal office and place of business of
S81d respondents. Said funeral parlors, in turn, distribute the publica-
Uons to selected Sunday School children as a means of advertising.
¢ New York corporation discontinued business on or about July 12,
41, and was succeeded by The Bible Institute, a Delaware corpora-
1on organized by respondent, H. W. Lederer, to continue the business
\eretofore conducted by the New York corporation. The Delawaro
c‘orPOration continued to use the acts, practices, and methods used by
leS_DOHdent, The Bible Institute, Inc., the New York corporation,
Prior to jts discontinuing business.
’aR, 3, Respondent, H. W, Lederer, through said respondent,
Merican Plate Glass Co., and respondent, American Plate Glass Co.,
e now and for several years last past have been engaged in the sale,
"nsportation, and distribution in interstate commerce of hand-bag
Mirrors, which they purchase from a dealer in New York City for
I.ie_sale to purchasers in the various States, among whom are cafes,
Night clubs, and banks, which in turn distribute them to their cus-
OMers as a means of advertising. Said respondents have the names
T such purchasers embossed on said hand-bag mirrors by a stamp-
mg. concern whose office in New York City is the same as the one
SSignated as the principal office and place of business of respond.
*nt, American Plate Glass Co. ' '

[

AR. 4, In the course and conduct of their business, as hereinbefore -

scribed, each of the said respondents, The Bible Institute, Inc., The
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Bible Institute, and American Plate Glass Co., have employed and
utilized, and now employ and utilize, the serv1ces of approximately
three salesmen or solicitors, including respondent, H, W. Lederer, who
canvassed, and now canvass, individual customers located in various
States of the United States. WWhen orders are received by such so-
licitors or salesmen, the orders are forwarded to the New York office
of the said corporate respondents, and the wares called for therein
are then shipped directly to the purchasers throughout the various
States from the stock on hand purchased for that purpose by respond-
-ent, H. W, Lederer, for said corporate respondents,

Par. 5. In order to facilitate and effect the sales of said Bibles,
prayer books, and other religious publications, the said respondent,
1. W. Lederer, adopted the name of The Bible Institute, Inc., for that
respondent and the name The Bible Institute for its successor, for the
purpose of deceiving the buying public into the belief that the re-
spondents were and are religious institutions dedicated to the same
worthy purposes for which the reputable Bible Institutes throughout
the United States were organized, which thereby permitted them to
make a wide distribution of publications at nominal prices, and to
conceal from the said buying public the fact that said respondents
were merely corporations formed to buy and sell inexpensive and
other Bibles, prayer books, and other religious publications solely. for
profit to their customers throughout the various States of the United
States.

Par. 6. In order to facilitate and effect the sales of handbag mir rorS’
respondent, IL. W, Lederer, adopted the name of Amerlcan Plate
Glass Co. for that respondent for the purpose of deceiving the
buying public into believing that respondent, American Plate Glass
Co., was a manufacturer of glass products, including said hand-bag
mirrors, which thereby enabled said respondent, American Plate Glass
Co.,, to make lower prices than would be possible otherwise, and to
conceal from said buying public that said respondent merely pur-
chased said hand-bag mirrors from a dealer in New York City for
resale to purchasers throughout the various States of the United
States.

Par. 7. The salesmen and sohcltors of respondents, The Bible In-
stitute, Inc., and The Bible Institute, including the respondent, II. W.
Lederer, have used the following means and methods in soliciting
the sale of and in selling their s‘ud publications to the consuming
public.

(2) Said agents and solicitors have knowingly given the false im-
pression to prospective purchasers, through the use of their deceptive

aand misleading letterheads and advertising, that respondents, The.
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Blble Institute, Inc., and The Bible Institute, ave religious institu-
tions and identified with the worthy and reputable Bible Institutes
‘I‘OCated throughout the United States, and that a J. C. MacDonald is
. [rustee” for said institutes and that said respondents furnish a free
Unday School ‘distribution of religious publications, whereas, on
8 contrary, said respondents are not religious institutions or or-
8anizatons, their operations being conducted solely for profit, and they

478 not identified with any Bible Institute in the country and are not

Ngaged in any of the worthy causes for which such Bible Institutes
Were organized and they do not have any J. C. MacDonald in their

“lploy, and they do not have a trustee, but only use such title to

tonceal from the buying public the mercenary character of the busi-

hess of said respondents; and said respondents do not furnish a free

“stribution of their publications.

_(8) Saia agents and solicitors have falsely represented to prospec-
tive purchasers that said respondents, The Bible Institute, Inc., and
'_The Bible Institute, are religious institutions; that they are identified

With other institutions in various States of the -country having the

Same or similar names; that they are endowed by philanthropic in-

®Tests which permit said respondents to make a wide distribution of
lbles, prayer books, and other religious publications; whereas, on the

Yontrary, said respondents are not religious institutions and gre not

'entified with other institutions throughout the various States having

. ® same or similar names, and are not endowed by philanthropic

lntel'ests, or endowed at all.

AR. 8, The salesmen and solicitors of respondent, American Plate

Glasg Co., including and respondent, II, W. Lederer, have used the

011OWing means and methods in soliciting the sale of and in selling
and-bag mirrors to the purchasing public.
(@) Said agents and solicitors have knowingly given the false im-

Pression to prospective purchasers, through the use of respondent,

Merican Plate Glass Co.’s letterheads and advertising, that said re-
' *Dondent, American Plate Glass Co., is a large glass manufacturer with

Plants gnqg advertising offices in Pittsburgh, Chicago, and New York,
ind that it has a number of departments, and has a superintendent
Named J, C. MacDonald, whereas, .on the contrary, said respondent
1S not g glass manufacturer and has no plants or departments, or
.ad"ertising offices, and has not more than three employees, all of whom
Are salesien, including respondent, I{. W. Lederer, and has no super-
Itendent and has no J, C. MacDonald.

. () Said agents and solicitors have falsely represented to prospec-

Ve purchasers that said respondent, American Plate Glass Co., is

N
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affiliated with a large and well-known Pittsburgh glass manufactur-
ing company and that it manufactures the hand-bag mirrors Wthh
are the only articles that it sells, whereas, on the contrary, sai
respondent is not affiliated with any glass manufacturing companys;
and it does not manufacture the hand-bag mirrors which it sells 88
aforesajd, but purchases same from dealers in New York City for pur-
poses of resale.

Par. 9. The acts and practices of the respondents as above found, .
in the course of selling and offering for sale their wares in commerce
as hereinabove descrlbed have the capacity and tendency to, and doy
mislead and deceive a substantlal portion of the, purchasing public
into the erroneous belief that said false, misleading and deceptive
- representations are true, thereby 1nducmrr the purchase of respond-
ents wares.

CONCLUSION

The aforesaid acts and practices of the respondents, as herein founds
are all to the prejudice and injury of the public and constitute unfair
and deceptive acts and practices in commerce within the intent and
meaning of the Federal Trade Commission Act:

ORDER TO CEABE AND DESIST

This proceeding having been heard by the Federal Trade Commis-
sion upon the complaint of the Commission, the original answer an
amended answer of respondents, in which amended answer respond-
ents withdraw the specific and general denials of fact set forth in said
original answer with certain exceptions, admit all of the material alle-
gatlons of fact in said complaint with certain qualifications, and
waive all intervening procedure and further hearing as to sai
facts, and a st1pulat1on executed by all of said respondents, and the
Commission having made its findings as to the facts and conclusio?
that said respondents have violated the provisions of the Federal
Trade Commission Act.

It is ordered, That respondent H. W. Lederer, his representatives
agents and employees directly or through respondent, The Bible
Institute, Inc., The Bible Institute, or any other corporate or other
device, and respondents, The Bible Institute, Inc., and the Bible Insti:
tute, their officers, agents and employees, in connect1on with the offer
ing for sale, sale or distribution of Bibles, prayer books and other
lehglous or other publications in commerce, as “commerce” is defined
in the Federal Trade Commission Act, do forthwith cease and desis
from;




_ THE BIBLE INSTITUTE, ETC., ET AL. 131
2 Order
" L Using the word “Institute” as part of the trade or corporate
“ame'under which their said business is conducted, or using the word
. Dstitute” or any word of similar import, to, in any way describe or
b efe? to said business. _
ot Representing in any manner or by any method that said respond-

S are engaged in work of a religious nature, or that they are con-
Nected with any institution. . '

Nee. Representing in any manner or by any method, that the busi-
®s of said respondents is conducted by a trustee.
ent Representing in any manner or by any method that said respond-

s furnish free religious publications for Sunday Schools or other

. thurch activities. '
o Representing in any manner or by any method that the businesa
otgduc-ted by said respondents is endowed by philanthropic or any
€T Interests in order to, permit a wider distribution of religious
Dub]ications, or for any other purpose. - :
o 1y 2‘{? further ordered, That respondent, Y. W. Lederer, his repre-
Chtatiy eg, agents and solicitors, directly or through respondent,
(em.eriCun Plate Glass Company, or any other corporate or other
M‘”Ce, and respondent, American Plate Glass Company, its officers,
oben_ts and employees, in connection with the offering for sale, sals

" distribution of hand-ba g or other mirrors or glass products in com-
Merce, g5 “commerce” is defined in the Federal Trade Commission
¢, do,forthwith cease and desist from o

Representing, directly or by implication that said respondents
¢ manufacturers of the glass products offered for sale and sold
0¥ them, .
2-'Representing, directly or by implication, that said respondents
oW1, control, or operate plants or branch offices in Chicago, IlI., Pitts-
Urgly, Pa., New York City, N. Y., or elsewhere. '
3. Representing, directly or by implication, that the business con-
Qucteq by said respondents is a substantial one, consisting of a num-
“r of departments, and requires the services of a superintendent.

4. Representing, directly or by implication, that said respondents
a‘re In any way connected with any glass manufacturing company,
. ®Xcept ns a purchaser of glass products for resale. .

1t {3 jurther ordered, That the respondents shall, within 60 days
fter service upon them of this order, file with the Commission a
'eport in writing, setting forth in detail the manner and form in
%hich they have complied with this order.

i
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. Ix THE MATTER OF

LUSTBERG, NAST & COMPANY, INC.

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLA’I-‘ION
OF SEC, 56 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 2536. Complaint, Nov. 22, 1938 —Deccision, July 10, 1942

Where a corporation, engaged in the manufacture and competitive interstaté
sale and distribution of heavy clothing used by sportsmen and outdoo®
workers, including coats, shirts, mackinaws, Jackets, and other gm‘meﬂts
made from woven fabrics of cotton, wool, and rayon—

Featured in advertisements in newspapers and magazines of nation-wide, ar
culation, in trade literature and on labels attached to its products &”'
their containers, its registered trade-marks displaying prominently «Buck
Skein,” with or without a deer's head, along with such additional words
as “Jacket,” “Trousers” and “Rain Coat,” and including among its marks
“Buclc Skein Joe” and “Lady Buck Skein,” and thereby represented thot
its sald garments were made of buckskin, nothwithstanding use of such
exppessions in small type and in inconspicuous place in its advertising 88
“looks like leather, wears forever,” “all wool,” “looks like buckskin,” an
“Double Weight Buck Skein Fabrics”;

‘When in fact they were not made of the skin of a deer or an elk—garments of
which, with their soft, pliable, lightweight and water-resistant qualities, aré
preferred, especially among sportsmen and those engaged in outdoor works
over the much less costly garments of woven fabric—but were made a8
gforesaid from wool, cotton, and rayon fabrics;

With effect of giving its advertisements a greater force and drawing poWe"
than those of its competitors who do not represent their similar product®
as buckskin; of placing in the hands of retailers and other dealers mean?
of making and furthering such false representations and thus enabling them
to increase sales of its produets, therecby lessening the market for similar
goods, the nature of which is truthfully stated; and of misleading and
deceiving a substantial portion of the purchasing public into the mistake?
belief that such representations were true and into the purchase, as a
result, of a substantial volume of its said garments; whereby trade was
unfairly diverted to it from competitors who truthfully represent "thelr
products; to the Injury of competition in commerce:

Jeld, That such acts and practices, under the circumstances set forth, wert
all to the prejudice and injury of the public and competitors, and con”
stituted unfalr methods of competition in commerce and unfair and decep”
tive acts and practices therein, ‘

. Before Mr., Edward M, Averill, Mr. John J. Keenan, Mr. Arthu"
F. Thomas and Mr, Lewis C. Russell, trial examiners,

Mr. John W. Iilldrop and Mr. James M. Hammond for the Com-
mission. ' '

Kadel, Sheils & Weiss and Stroock & Stroock, of New York Citys -
and Mr. Logan Morris, of Washington, D. C., for respondent.

1 Amended,
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AmENDED COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
™d by virtue of the authority vested in it by said act, the Federal
rade Commission, having reason to believe that Lustberg, Nast & Co.,
ie., hereinafter referred to as respondent, has violated the provisions
of the said act, and it appearing to the Commission that a proceeding
_ ity 1t in respect thereof would be in the public interest, hereby issues
S amended complaint, stating its charges in that respect as follows:
ith ARAGRAPH 1. The respondent is a corporation, organized and ex-
. 0Z pursuant to and under the laws of the State of New York, with
s offic and principal place of business located at 212 Fifth Avenue,
In the city of New York, State of New York. It operates factories
%cated at Lebanon, Pa., and Middletown, N. Y. It is, and for more
than 1 year last past has been, engaged in the manufacture, among
Other things, of heavy clothing such as is commonly used by sports-
m'?n, and outdoor workers. It causes said products, when sold, to be
Shipped from its factories, located as aforesaid, or from its principal
Place of business in New York City, N. Y., to purchasers thereof
locateq i other States of the United States and in the District of
olumbya, Respondent maintains, and at all times mentioned herein
S maintained, a course of trade in said clothing in commerce among
nd between the various States of the United States and in the District
°f Columbia. In the course and conduct of its business, said respond-
*nt has been at all times herein referred to in competition with other
®rporations, firms, partnerships, and individuals also engaged in the
%ale anq distribution of similar products or other products designed
Or similar wear in commerce among and between the various States
of the United States and in the District of Columbia.
AR. 2. In the course and conduct of its business as described in
Eal‘&graph 1 hereof, the respondent adopted and now uses the term
Buck-skein” as a trade name, to designate a line of its products con-
Slsting of coats, shirts, mackinaws, jackets, and other garments manu-
ctured from woven fabrics made of such materials as cotton, wool,
ad rayon, Insome instances, the material used is rubberized or proc-
®ssed by or at the instance of the respondent, to give it waterproofing
OF rain-resisting qualities. ‘TFor the purpose of aiding, assisting, and
Urthering the sale of its products to the purchasing and consuming
Public, the respondent causes advertisements and representations in
Which, among other ways, it prominently displays in very large type
Phe term “Buck-skein,” to be inserted in newspapers, magazines, and
Iournals of Nation-wide circulation, and in its trade literature. To
Urther stress the significance and meaning desired to be given to this
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term and to increase the drawing power of its advertisements, respond-
ent generally places immediately above, and in close juxtaposition
therewith, a picture of the head of a deer. Labels, similarly embel-
lished with this design, either with or without the deer head, aré
generally aflixed by respondent to its products. In some instances the
term “Buck-skein Joe” is used in like manner.

Par. 3. Buckskin is the skin of either the deer or elk, which has
been tanned by what is known as the oil process. It is exceedingly
durable and possesses the quality of being highly resistant to wind
and weather. It is also soft, pliable, light in weight, and may be
washed. It is water-resistant without the disadvantage of being air-
tight, and permits sufficient air to pass through to allow its use 88
garment, shoe or glove leather. It is highly prized for these desirable
qualities, especially by sportsmen and those engaged in outdoor works
and is far more expensive than any manufactured cloth or fabric used
or substituted for a like purpose and is preferred by many such users-
to.any other material for use in garments for sport or outdoor wear -

Par. 4. The term “Buck-skein” is a slightly distorted spelling of
the word “buckskin” and is unfairly simulative thereof. The re
spondent’s use, in its advertisements and in the other ways herein
mentioned, of the term “Buck-skein” and the picturization of a deer
head, either separately or in conjunctjon therewith, to describe, desig-
nate or refer to respondent’s garments made from woven fabrics
serves as representations that said garments so described or designated
are actually made from buckskin, the oil tanned skin of the deer or
elk, or possess the desirable and preferable qualities and character-
istics of buckskin., The garments manufactured, sold, and represented

by the respondent, as described in paragraphs 1 and 2 hereof, are not
made from buckskin, or any other leather product, but are manufac-
tured from woven fabrics made of such materials as wool and cotton
and do not possess the desirable and preferable qualities and char-
acteristics of buckskin.

Respondent’s false and deceptive representations also serve to un-
fairly attract the attention of the public to respondent’s advertise-
ments and gives them.a greater force and drawing power to purchasers
and prospective purchasers than advertisements of respondent’s com-
petitors who manufacture and sell similar garments but who do not.
represent the same as “Buck-Skein” or in any other way lead the
public into the mistaken belief that their products are made from
buckskin or possess the qualities or characteristics of buckskin.

' Respondent’s acts and practices as herein set out have also placed
in the hands of retailers and dealers the means of making and further-
ing such false and misleading representations and have enabled such "

:

f
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Tetailers and dealers to increase their own sales of respondent’s
Product so designated, described and represented, thereby lessening
the' market for similar goods, the nature, quality and character of
Which s truthfully stated.

~ PAR. 5, Outdoor garments of sundry competitors of respondent
re and have been sold and distributed in commerce among and be-
tWeen the various States of the United States to the purchasing and
®nsuming public in -competition with respondent’s products, but
Without fictitious and erroneous statements and representations with
Teference to the quality, nature, or character of materials used in

®ir manufacture.

Par, 6. The use by the respondent of the false and misleading state~
Ments and representations as hereinabove set out, in offering for sale
and in selling its products, was and is calculated to, and had, and now

s, 5, tendency and capacity to mislead and deceive a substantial por-
tion of the purchasing and consuming public into the mistaken and

®rroneous beliefs that all of said representations are true, and that -

?&id garments so deseribed and designated are actually made from
Duckskin or possess the desirable and preferable qualjties and char-
fcteristics of buckskin and into the purchase of a substantial volume
of respondent’s garments in and on account of said beliefs induced
Yy the aforesaid acts, practices and misrepresentations of respondent,
As g result, trade has been diverted unfairly to the respondent from
Carporations, firms, partnerships, and individuals likewise engaged

-0 the business of manufacturing, distributing, and selling similar

8arments in commerce among and between the various States of the
United States who trutlifully advertise and represent their products.
1 consequence thereof injury has been, and is niow being, done by
respondent to competition in commerce among and between the

Various States of the United States and in the District of Columbia.

'Par, 7. The foregoing acts and practices of the respondent as herein

alleged are all to the prejudice of the public and of respondent’s com-

Petitors and constitute unfair methods of competition in commerce
and unfair and deceptive acts and practices in commerce within the

- intent and meaning of the Federal Trade Commission Act.

-
Rerort, F1NpINGs A8 To THE Facts, AND ORrDER

Pursuant to the provisions of the Federal Trade Commission Act,
the JFederal Trade Commission, on the 30th day of August, A. D.
1935, issued and thereafter served its complaint in this proceeding
upon. the respondent, Lustberg, Nast & Co., Inc., a corporation, and

- on the 22d day of November, A, D, 1938, issued and thereafter served

1]
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its amended complaint upon the respondent, charging it with unfair
methods of competition in commerce and unfair and deceptive acts
and practices in commerce, in violation of the provisions of said act-

After the issuance of the original complaint and the filing of re
spondent’s answer thereto, testimony and other evidence in support
of the allegations of the complaint were introduced by theattorney
for the Commission before a duly appointed trial examiner of the
Commission designated by it to serve, in this proceeding. After the
issuance of the amended complaint.and the filing of respondent’s
answer thereto, testimony and other evidence in support of and in
opposition to the allegations of said complaint were introduced by
attorneys for the Commission, and for the respondent before duly
appointed trial examiners of the Commission designated by it to
serve in this proceeding; and it was stipulated between the said
attorneys that the testimony and evidence introduced in support
of the original complaint should have the same force and effect 23
- if introduced in support of the amended complaint. The testimony
and other evidence were duly recorded and filed in the office of the
Commission,

Thereafter, the proceeding came on for final hearing before the
Commission on the amended complaint, the answer thereto, the
testimony and other evidence, reports of the trial examiners and
exceptions thereto, briefs in support of and in opposition to the
allegations of the complaint, and oral argument. And the Com-
mission, having duly considered the matter and being now fully ad-
vised in the premises, finds that this proceeding is in the jnterest
of the public and makes this its findings as to the facts and its con-
clusion drawn therefrom,

FINDINGS A8 TO TILE FACTS

Paracraru 1. Respondent is a corporation organized under the laws
of the State of New York having its principal place of business in the
city and State of New York, with factories located at Lebanon, Pa.
and Middletown, N. Y. Respondent, for more than 20 years last past
has been and now is engaged in the manufacture and sale of heavy
clothing, such as is commonly used by sportsmen and outdoor
workers, including coats, shirts, mackinaws, jackets, and other gar-
ments manufactured from woven fabrics of such materials as cotton,
wool, and rayon. Respondent causes its products, when sold, to be
shipped from its factories or its principal place of business to pur-
chasers thereof located in numerous States of the United States other
than the State of origin of such shipments. Respondent maintains,
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tnd at all times herein mentioned has maintained, a course of trade
In said products in commerce between and among the various States
of the United States, and during all of said time has been in compe-
tition with other corporations and with individuals, firms, and
Partnerships engaged in the sale and distribution of similar products
In commerce between and among various States of the United States.

Par. 2. Respondent, in June 1924, registered a trade-mark in the

nited States Patent Office, consisting of the words “Buck Skein,*
and between the two words appeared a deer’s head surmounted by
ntlers. Respondent subsequently also registered other trade-marks
featuring the words “Buck Skein,” sometimes with and sometimes
Without an accompanying deer’s head, with such additional words
a8 “jacket,” “trousers,” “rain coat.” “Buck Skein Joe” is one of re-
Spondent’s trade-marks; “Lady Buck Skein” is another.

Respondent, for the purpose of Promoting the sales of its product,
Causes advertisements to be inserted in NeWSpApers, ; magazines, ‘and
Journals of nation-wide circulation, and in trade hterature, in Whlch
its said trade-marks are displayed in large and conspicuous type,
ind on the labels attached by respondent to its various products and
on the containers thereof, its trade-marks are also prominently dis-
blayed. . The trade-mark most generally used by respondent in this
Connection is that consisting of the words “Buck Skein” and de-
Picting the antlered deer’s head between the two words. The drawing
POWer of respondent’s advertisement is enhanced by this picturiza-
tion of a deer’s head in connection with the words “Buck Skein,”
Which induces the public to mistakenly believe that respondent’s
Products are made from the skin of a deer,

Buckskin is the skin of a deer or elk. It is exceedingly dumble,
is highly resistant to wind and weather, is soft, pliable, light in
Weight and water-resistant. The cost of garments made of buckskin
greatly exceeds that of garments made of cloth or other woven fabric
ordinarily used for such purpose, and there is a preference, especially
2mong sportsmen and those engaged in outdoor work, for garments
Made of buckskin. '

Par. 3. The term “Buck Skein” used by respondent is a slightly
distorted spellmﬂf of “buckskin” and when used by respondent either
Separately or in conjunction with the picturization of a deer’s head
to describe, designate or refer to its garments made of woven fabric
Serves as a representation that such garments are actually made of
buckskin.

The garments manufactured, sold and represented as described in
Paragraphs 1 and 2 hereof, are not made from buckskin or any other
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leather product, but are manufactured from woven fabrics made of
such material as wool, cotton, and rayon.

" Respondent’s said false and deceptive representations serve un-
fairly to attract the attention of the public to its advertisements and
gives to them a greater force and drawing power than those of its
competitors who manufacture and sell similar garments, but who do
not represent them as “Buck Skein” or otherwise lead the public
into the mistaken and erroncous belief that their products are made
of buckskin.

Respondent, by its said acts and practices has placed in the hands
of retailers and other dealers the means of making and furthering
such false and misleading representations, and has enabled them
thus to increase the sales of respondent’s products, thereby lessening
the market for similar goods, the nature, quality ‘and character of
which are truthfully stated. T

Par. 4. The vse by respondent of the false and misleading state-
ments and representations as herein stated has the tendency and
capacity to, and does, mislead and deceive a substantial portion of
the purchasing public into the mistaken and erroneous belief that
such representations are true, and that the garments sold by re-
spondent are made from leather or buckskin, and because of such
belief, to purchase a substantial volume of respondent’s said gar-
ments. As a result, trade has been unfairly diverted to respondent
from competitors selling similar garments in commerce between and
among various States of the United States who truthfully advertise
and represent their products. In consequence thereof, injury has
been and is now being done by respondent to competition in commerce
between and among the various States of the United States.’

" Par. 5. The record does not disclose that anyone examining re-
spondent’s products believe they were made of buckskin, but ten
persons who ordered respondent’s products as a result of having seen
its said advertisements, did so in the mistaken belief that the products
ordered were made of leather or buckskin. Eight witnesses, after
reading respondent’s said advertisements, testified that they believgd
réspondent’s products were made of buckskin or other leather.

The use by respondent of the words “Buclk Skein,” with or without
the deer’s head in juxtaposition thereto, causes the purchasing public
‘to believe that respondent’s products are made of leather or buckskin
-or possess some of the prized qualities or characteristics of buckskin
and such belief is not affected by such expressions as “looks like
leather, wears forever,” “all wool,” “looks like buckskin,” and ¥Double

. Weight Buck Skein Fabrics” appearing in small type in an incon-
gpicuous place in respondent’s advertisements, - .
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CONCLUSION

The aforesaid acts and practices of the respondent are all to the
Prejudice and injury of the public and of respondent’s competitors,
and constitute unfair methods of competition in commerce and unfair
and deceptive acts and practices in commerce, within the intent and

. Meaning of the Federal Trade Commission Act.

ORDER TO CEASE AND DESIST

Thls proceeding having been heard by the Federal Trade Commis-
sien upon the amended comphlnt of the Commission; the respondent’
answer thereto; testimony and other evidence in support of and in
Opposition to the amended complaint introduced by attorneys for the
Commission and for the respondent before duly appointed trial exam-
iners of the Commission designated by it to serve in this proceeding
and, by stipulation between attorneys for the Commission and the
Tespondent, the testimony introduced in support of the original com-
Plaint; reports of the trial examiners and exceptions thereto; briefs
in support of and in opposition to the amended complaint, and oral
argument, and the Commission having made its findings as to the

- Tacts and its conclusion that respondent has violated the prov1smns of

the Federal Trade Commission Act.

It is ordered, That respondent, Lustberg, Nast & Co., Inc., a corpo-
ration, its oﬂicers, directors, representatn es, anents, and employeea,
directly or through any corporate or other device, in connection with
the offering for sale, sale and distribution of coats, shirts, mackinaws,
jackets, or other garments, in commerce as “commerce” is defined in
the Federal Trade Commlssmn Act, do forthwith cease and desist

from:

1. Using the term “Buck Skem " either alone or in conjunction
with the outline of a deer’s head, or any other colorable simulation
of the word “buck skin,” in adveltlemg, or otherwise, to describe,
designate, or refer to any product which is not made from the slan :
of a deer or elk;

.2 Repxesentm" directly or by implication in any advertisement, or
on labels, or otherwise, that any product made of wool or cotton or
any other woven fabric is made of buckskin or other type of leather.

It is further ordered, That the respondent shall, within 60 days
after service upon it of this order, file with the Commlssmn & report
in writing, setting forth in detail the manner and form in which it
has complied with this order
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IN e MATTER OF

INLAND EMPIRE BAKERS’ ASSOCIATION, INC., ET AL

t

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO TIIE ALLEGED ‘VIOLATION

OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEIT. 26, 1914

Docket 4550. Complaint, July 30, 1941—Decision, July 10, 1942

Where a nonproflt corporation, membership of which was composed of individual$

and concerns engaged in the manufacture and in the sale and distribution of
bread and other bakery products in the “Inland Empire,” comprising easter?
Washington and the Idaho “Panhandle,” in the case of certain members
transporting their products across the State line between the  two, and
except insofar as their competition had been restrained as below set forth
in competition with one another and with other bakerles in the area men-
tioned ; and certain representative members;

Following the court’s invalidation of the “Washington Agricultural Adjusfmeﬂt

(a)

(4]

(¢

or Triple A Act"—wlich, enacted shortly after the organization of the
association, provided for the adoption and enforcement of marketing agree”
mentg by various industries in the State handling agricultural produects, and
pursuant to which the Washington bakers, acting through the associatiom
had adopted and promulgated a marketing agreement regulating the baking
industry in eastern Washington, including the fixing of uniform prices on all
bakery products—and subsequent to unsuccessful efforts to embody in a con-
tract, in substance, the provisionsg of said marketing agreement ; with a desiré
of continuing thie benefits which had accrued to them thereunder—
Undertook to obtain such results through means of informal agreements and
understandings reached through the meetings and other activities of the
association, and thereby succecded in maintaining substantially sume schedule
of prices as had been obtained under said Triple A Marketing Agreement:
and, while members mostly sold only intrastate, did not except or exclude
from their agreements interstate sales:

From time to time checked up on isolated instances in which bakers did not
maintain prices fixed by them, and made efforts to coerce such recalcitrant
bakers into maintaining fixed prices; and

Were Instrumental in obtaining State enactment of a price recording statute
under which all bakers selling thelr products within the State were requlred
to file their prices with its Director of Agriculture, and, could change such
filed prices only on ten days’ notice; and, through their association, supplied
bakers with blank forms for use in such price filing and advised and assisted
them therein, and thereby were enabled to keep informed with respect to
prices and contemplated price changes;

With the result that uniform prices. were thus ﬁxed in all interstate as well as

intrastate sales made by any of their number; and with tendency and capacity
substantially to restrain and suppress competition in the sale and distribution
of bread and other bakery produéts in commerce, to increase the prices paid
by the immediate purchasers and consequently the prices paid by the con-
suming public, and to deprive such purchasers and consuming public of the
advantages which would prevail under conditions of free and opeD
competition .
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) Held, That such acts and practices, under the circumstances set forth, were all
to the prejudice of the public and competitors, and constituted unfair methods
of competition in commerce,

Befove Mr. W. W. Sﬁeppard, trial examiner,
Mr, Allen C. Phelps for the Commission,
Mr. Roy A. Redfield, of Spokane, Wash,, for respondents.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said act, the Federal
rade Commission having reason to believe that the corporations,
issociations, firms, and individuals named in the caption hereof,
ereinafter referred to as respondents, have been and are now using
Unfair methods of competition in commerce, as “commerce” is defined
In said act, and it appearing to said Commission that a proceeding
Oy it in respect thereof would be in the public interest, hereby issues
ts complaint, stating its charges in that respect as follows:
Paracrapm 1. The respondent, Inland Empire Bakers’ Association,
Nc, is a corporation, organized and existing under the laws of the
tate of Washington, with its principal office and place of business
located t 311 Radio Central Building, Spokane, Wash. The, mem-
Yership of said respondent, Inland Empire Bakers’ Association, Inc.,
1S composed of individuals, partnerships, and corporations who are
fngaged in the business of processing, manufacturing, offering for
Sale, selling, and distributing bread and bakery products in certain
Wreas in the States of Washington and Idaho. Said respondent is '
ereinafter referred to for convenience as “respondént association.”
Par. 2. The following-named individuals are or have been officers
¢f said respondent association and are named as respondents herein
oth in their individual capacities, and as officers of said association:
L L Francis, % Silver Loaf Baking Co., 1102 West Ide Street,
Spokane, Wash., president; Mel Jacobsen, % Jacobsen’s Bakery,
617 North Ash Street, Spokane, Wash., vice president; V. B. Pringle,
311 Radio Central Building, Spokane, Wash., secretary and executive
Manager. N
_Par. 3. The membership of said respondent association varies from
time to time, and it is therefore impractical to specifically name all
of said members as respondents herein. The following-named cor-
Porations and individuals are representative of the whole membership
of said respondent association and are named as respondents herein
Indjvidually and severally and as members of said association and as
509749™—43—vol. 35-—-12
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representatives of all members of said respondent association as &

«<lass, including those not herein specifically named, who are also

‘made respondents herein: Silver Loaf Baking Co., a corporation
1102 West Ide Street, Spokane, Wash.; E. A. Boge, doing business
-under the name and style of Boge Brothers Bakery, 401 South Sher-

man Street, Spokane Wash.; and Olaf Jacobsen, doing business

. under the name and style of Jacobsen’s Bakery, 617 North Ash
‘Street, Spolxane Wash. Said respondents are hereinafter referre
‘to for convenience as “respondent members.”

Par. 4. Respondent, Silver Loaf Baking Co., is a corporat10119~

organized and existing under the laws of the State of Washingtom
and maintains its principal office and place of business at 1102 \Vest
Tde Street, Spokane, Wash.

Respondent, E. A. Boge, is the owner and operator of Boge Broth-
ers Bakery, with his principal office and place of busmess at 401
‘South Sherman Street, Spokane Wash.

Respondent, Olaf J acobsen, is the owner and operator of Jacobsen’
Bakery, with his principal office and place of business located at 617
‘North Ash Street, Spokane, Wash.

Par. 5. Said respondent members of respondent association aré
engaged in the manufacture and distribution of bread and bakery
products in the eastern part of the State of Washington:and the
-western part of the State of Idaho. Many of said respondent mem-~
bers, in connection with the distribution for sale and sale of such
‘bakery products, and in the regular course of their respective busi:
nesses, ship or cause some of said commodities to be transported
across the State line between the States of Washington and Idaho
that is, from the point of origin of such products in one of such
States to the customers buying the same in the other. There is and
has been at all times herein mentioned a current of trade and com-
" merce in bread and bakery products between said States of Washing-
ton and Idaho. Said respondent members are in competition with
one another and with other bakers in the distribution for sale and
sale of such bakery products, in the areas above mentioned, except
insofar as such competition has been hindered, lessened, and re-
strained as hereinafter alleged.

Par. 6. Bespondent officers and members of 1espondent association,
since about 1935, have agreed and confederated together, and have
united in and pursued a common and concerted course of action, act-
ing through and by means of respondent association, to restrlct re:
strain, and suppress competition in the sale and dlstrlbutlon of bread
and b‘\kery products by the manufacturers thereof to their customers

Jocated in the eastern part of the State of Washington and the wester?-
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Part of the State of Idaho, by agreeing to fix and observe, among
themselves, uniform and noncompetitive prices for such commodities,
ind by agreeing to act collectively to enforce and jmpose upon all
b‘akers selling said products in such area the use of such noncompeti-
tive prices so fixed by respondents, Since said date, respondents have
Udopted, followed, and adhered to said policy of fixing and maintain-
Ing artificial, uniform, and noncompetitive prices for bread and bakery
Products in said area by the use of the various devices and means
‘ereinafter set forth.

_ Par. 7. Pursyant to said agreement, combination, and policy, and
In furtherance thereof, respondents have done, among other things,
t‘he following: ,

1. Formulated, earried out, and made eflective the policy and meth-
0ds described in the preceding paragraph.

2. In 1935 and 1936 respondents attempted to secure tho signatures
of all bakers in eastern Washington and western Idaho to s written
greement fixing the prices at which bread and bakery products were
to be sold in such area.

3. Held meetings of said respondent association and its officers
and members at which the policy of fixing prices on bread and bakery
Products, above described, was discussed, adopted, and agreed to.

4. Issued and circulated bulletins, circulars, and letters in further-
Unce of said agreement and policy and in aid of efforts by respondents
to establish, effectuate, and maintain the same. _

5. Assisted all bakers in the area mentioned in drawing up sched-
Ales of uniform prices for bread and bakery products to be filed with
the Department of Agriculture of the State of Washington, in accord-
nce with a statute of said State, and coercively attempted to prevent
changes in such schedules. .

8. Cooperated with other associations of bakers in fixing prices
on bread and bakery products in areas on the borders of or adjacent
to the territory served by respondent members.

7. Checked up on individual bakers refusing to adhere to said prices
%0 fixed by respondents and coerced them, or attempted to coerce them,
Into adhering to such prices and policy. :

" 8. Supervised generally the practices and prices of all bakers in
the area mentioned and attempted to require them to conform to re-
Spondents’ prices and program. '

DPar. 8. The officer respondents lhereinbefore named are now, and
have been, officers of said respondent association, and as such officers,
have had, and now have, full and complete charge of the activities
of said respondent association, and have conducted the affairs of said
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association in pursuance to and in furtherance of the objects and
aims of said association as above set forth.

Par. 9. The results of the acts and practices of the said respondent
members and of said respondent association, as herein set forth, have
been, and now are, to substantially lessen, restrict, restrain, and sup-
press competition in the interstate sale of bread and bakery products
in the States of Washington and Idaho and to empower the said
respondents to control the markef and enhance the prices of said
products above the prices which would prevail under normal, natural,
free, and open competltlon Said acts and practlces also have tended
to p1omote a monopoly in said respondents in the manufacture and
- sale of said commodities in the trade areas hereinabove mentioned.

Par. 10. The acts and practices of the respondents, as hereint
alleged, are all to the prejudice of the public, have a dangerous tend-
ency to and have actually hindered and prevented price competition
between and among said respondents in the sale of said products in
commerce within the intent and meaning of the Federal Trade Com- .
mission Act, and have placed in said respondents the power to control
_ prices; have increased the prices of said products paid by the pur-
chasers thereof and consequently the prices paid by the public; have
tended to create in the said respondents a monopoly in the sale of
said products in such commerce, and have unreasonably restrained
such commerce in said products, and constitute unfair methods of
competition in commerce within the intent and meaning of the Federal
Trade Commission Act. '

Rerort, F1npinNgs as 1o THE FPacTs, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission, on July 30, 1941, issued and subse-
quently served upon the respondents named in the caption hereof, its
complamt in this proceeding, chargmg the respondents with the use

of unfair methods of compet1t10n in commerce in violation of the pro-
visions of that act. After the filing of the respondents’ answer, testi-
mony and other evidence in support of the allegations of the complaint
were introduced by the attorney for the-Commission, and in opposition
thereto by the attorney for the respondents, before a trial examiner
of the Commission theretofore duly designated by it, which testimony
and other evidence were duly recorded and filed in the office of the
Commission. Thereafter, the proceeding regularly came on for final
hearing before the Commission on the complaint, the answer of the
respondents, testimony and other evidence (including certain testi-
mony omitted from the trial examiner’s report, which omissions were
made the subject of exceptions by the respondents), report of the trial -

[
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®Xaminer upon the: evidence and the exceptions to such report, and
Ilefs in support of and in opposition to the complaint (oral argument

1ot having been requested), and the Commission, having duly con-

Sldered the matter and being now fully advised in the premises, finds

that this proceeding is in the interest of the public and makes this its
Ndings as to the facts and its conclusion drawn therefrom.

FINDINGS AS TO THE FACTS °

Paraerapm 1. Respondent, Inland Empire Bakers’ Association,
De, (hereinafter referred to as “respondent association” and as “the
" 3sociation”), is a nonprofit corporation organized and existing under
he laws of the State of Washington, with its principal office and
Place of business at 311 Radio Central Building, Spokane, Wash.

he membership of the association is composed of individuals, part-
Nerships, and corporations engaged in the manufacture and in the
Sale and distribution of bread and other bakery products in certain
Areas in the States of Washington and Idaho, ,

Respondent, L. L. Francis, 1102 West Ide Street, Spokane, Wash.,
'S or was until recently president of the association; respondent Mel
J'dcobsen, 617 North Ash Street, Spokane, Wash., is vice president of

¢ association; and respondent V. B. Pringle, 311 Radio Central

uilding, Spokane, Wash., is secretary and executive manager of the
Ysociation. These individuals formulate the policies and conduct,
.'rect, and control the acts and practices of the association, and are
Joined as respondents in this proceeding both in their individual
“pacities and in their capacities as officers of the association.
. The membership of the association varies from time to time, and
W i therefore impracticable to name all of the members specifically
¢trein, The corporation and individuals named below are represen-
tative of the entire membership of the association and are named as
Tespondents herein individually and as members of the association,
U4 also as representative of all the members of the association as a
Yass: Silver Loaf Baking Co., a corporation organized and existing
Under the laws of the State of Washington, with its principal office
nd place of business at 1102 West Ide Street, Spokane, Wash.; E. A.
B_Oge, doing business under the name of Boge Brothers Bakery, with
his principal office and place of business at 401 South Sherman Street,

Dokane, Wash.; and Olaf Jacobsen, doing business under the name
of Jacobsen’s Bakery, with his principal office and place of business
8% 617 North Ash Street, Spokane, Wash, The members of the asso-
Hation, including those named above, are frequently referred to here-
Mafter as “respondent members” or as “members.”
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Par. 2. The members of the association are engaged in the mant
facture and in the sale and distribution of bread and other bakerY
products in the area known as the “Inland Empire,” which comprises
the eastern part of the State of Washington and the northern part of
the State of Idaho, frequently referred to as the “panhandle” of
Idaho. In the course and conduct of their respective businesses, ant
in connection with the sale and distribution of their products, certal?
members ship some of their products or cause them to be transport:

across the State line between the States of Washington and Idaho— '

that is, from the point of origin of such products in one of these States

to the purchasers of the products located in the other State. Thes®

members maintain, and for many years last past have maintaineds

a course .of trade in their respective products in commerce betweel
the States of Washington and Idaho.

Par. 3. Except insofar as compefition has been hindered, Jessencds
and restrained as a result of the acts and practlces heremaftef
described, all of the respondent members are in competition with
one another and with other bakers in the sale and distribution of
bakery products in the areas mentioned above, and those members
selling and distributing their products in interstate commerce are i
competition with one another in such commerce and also with othel’
balkers engaged in selling and distributing bakery products in suck
commerce, _

Par. 4. The association was organized in January 1934, at which
time respondent’ V. B. Pringle was made its secretary and executiv®
manager, and in November 1934, a formal constitution was adopted'
The ostensible purposes of the association were set forth in the

constitution in the form of a “Declaration of Principles,” as follows* -

Principle 1.—We belleve that men who cooperate in the organization of th€
baking industry, 80 as to afford the greatest opportunity for development 0
this baking 1ndmtry, to better serve the public and those other industlieg
associated with them, then his service 13 of value to all.

Principle 2—The principles of this nssociation shall be to protect, promotér

foster, and advance the interest of the baking industry and its members,
Pringciple 3.—To bring about the stabilization of the baking industry, so that,

individually and collectively, members may volce their peeds in developing 8

better industry.

Principle 4.—To cooperate collectively in glving the public an understandlﬂg
of the importance of the tenth largest industry in the United States.

Princlple 5.—To assist members of the baking industry in arriving at a propef
cost of operation and perfecting the baking industry in all itg branches.

Principle 8.—It is the intent of the association to foster and perpetuate 8
cooperatlve spirit and to treat his competitors in the baking industry, as b
would like to be treated.

Principle 7—To effectuate the policy of farm relief and to eliminate SUCh
trade practices as tend to lessen the use of farm products.
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dtll’:ll}l(l)iiple 8.~To produce and relieve unemployment and improve the standard.
dl};:ine_lple 9.—~To e'ffectuate.better competitive conditiony of the baking in-
"Uﬂezi, whic_lf will tend to increase the consumplion of farm pl'oducts and
accordingly to the benefit of the consumer, producer, manufacturer, and.
emDIOYEes, as well as a fair and reasonable profit to the employer.
RS inciple 10.—The association is not organized for pecuntary profit and shall
Ot declare dividends or other financial distribution to its members.
. I_t was originally contemplated that the Association would include
1 itg membership the bakers of eastern Washington, northern Idaho,
ind the western section of Montana, and in the. early days of its
%Perations the association did number among its members, in addition
to bractically every baker in eastern Washington, a number of bakers.
L¢ated in northern Idaho. Shortly after the association was organ-
lzeq, however, the State of Washington enacted an Agricultural
djustment Act, known generally as the Washington Triple A, which
Provideq for the adoption and enforcement of marketing agrecments.
Y the various industries in the State handling agricultural products.
0t long afterward, the State of Idaho enacted similar legislation.
S & result of the enactment of these statutes, the bakers composing
ihe membership of the association divided into two groups. The
Vﬂshington bakers, acting through the association, proceeded to-
*dopt and promulgate a marketing agreement which provided for
ithe regulation of the baking industry in eastern Washington, includ-
g the fixing of uniform prices on all bread and other bakery
Products sold in that part of the State. The eflective date of this
¥8reement was March 15,1934, The secretary and executive manager-
°f the association, respondent Pringle, was the State administrator
of the Wishington Triple A for the eastern Washington area, and.
'om time to time new price lists were issued by Pringle,
_ Likewise, the bakers in northern Idaho proceeded to organize under
¢ Idaho Triple A and to adopt and promulgate a marketing agree-
Meng fixing the prices on all bakery products sold in that part of
aho, By this time the Idaho bakers had discontinued their mem-
®ship in the association (except one baker, who sold a substantial
Portion of his products in eastern Washington), and their activities.
S’ere not conducted through the association, as were the activities of
‘¢ Washington bakers. While the Idaho Agricultural Adjustment
¢t has never been declared invalid by the courts, the Attorney
Jeheral of Idaho has rendered an opinion to the effect that the act
18 unconstitutional.
Par. 5, In July 1935, the Washington Agricultural Adjustment
f\c.t, was held invalid by the Supreme Court of that State. As the
Urices which the eastern Washington bakers had been receiving for
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their products under the marketing agreement were substantially
higher than the prices which had prevailed prior thereto, the bakers
were desirous of continuing in some other form and by some othet
means the benefits which had accrued to them under the Triple A-
They first undertook to do this through a proposed contract deslg
nated by them as “Eastern Washington Fair Trade Arrreement,

which embodied in substance the provisions of the marketing agree-
ment promulgated under the Triple A. This contract was signe

by some forty bakers in the eastern Washington area, but it never
became effective because it required as a condition precedent to its
taking effect the signatures of bakers representing 85% of the normal
production of baLery products within that area, and one of the
Jargest bakers in the area declined to join in the agreement. :

Par. 6. Having failed in thejr efforts to obtain the adoption of this
formal contract, the members of the association undertook to obtai®
the same results by means of informal agreements and understand-
ings reached through the meetings and other activities of the associa
tion. The minutes of meetings held between September 5, 1935, an
June 2, 1937, are in evidence, and they are replete with statements
by various officers and members showing the existence of such agree”
ments and understandings, and showmo' that concerted and cooper?”
live action was taken by the respondents pursuant thereto. In this
manner and by these means, the respondents sought to maintain an
were successful in maintaihing substantially the same schedule ©
prices as had obtained under the Triple A marketing agreement
The evidence further shows that the association from time to tim®
checked up on isolated instances in which bakers in that area did not
maintain the prices fixed by respondents, and efferts were made t0
coerce such recalcitrant bakers into maintaining the fixed schedul®
of prices.

Par. 7. The respondents were also instrumental in obtaining, i
January 1937, the enactment by the State of Washington of a pricé
recording statute under which all bakers selling their products
within the State were required to file their prices with the Staté
director of agriculture. Such prices, once filed, could not be change
except upon 10 days’ notice. Through the association the respondents
maintained a close check on all prices filed by bakers in the easter?
Washington area. Respondent Pringle, in his capacity as secretary
and executive manager of the association, contacted the bakers in the
area, supplied them with blank forms to be used in filing their prices
and advised and assisted them in their price filings, obtalmnrr a con”
mission as notary public in order that he might be able to notarlZe
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the executed forms. In this manner the respondents were enabled to *
eep themselves informed with respect to the prices of the bakers in
that area, and with respect also to any contemplated changes in prices.

Par, 8, The respondents do not deny that they sought, through
Mutual agreements and concerted action, to maintain a schedule of
Uniform prices governing the sale of their products, but they insist
th_flt such agreements and activities related only to the sale of products
Within the State of Washington, and that interstate sales were in no
Way involved. The record discloses, however, that at no time were
Interstate sales excepted or excluded from the agreements, and those
Members of the association who sold their products in interstate com-
Merce adopted and maintained the agreed schedule of prices in their
Interstate transactions as well as in intrastate sales. While the agree-
Ments may have contemplated intrastate sales primarily, this being
due to the fact that most of the respondents sold only within the State
0 which they were located, the result of the agreements was that uni-

Orm prices were also fixed in all interstate sales made by any of the
Tfespondents. A significant circumstance indicating that it was the
tention of the respondents to regulate trade in both Washington and

daho and between the two States is that, in 1940 and 1941, strenuous
efrorts were made to reenlist the northern Idaho bakers in the asso-
@ation. That these efforts met with substantial success is attested
by the fact that in 1941 eleven bakers in northern Idaho renewed their
Membership in the association.

Par, 9. The agreements, understandings, combinations, and con-
Spiracies entered into by the respondents, and the acts done pursuant
thereto and in furtherance thereof, as herein described, have had and
Now have the tendency and capacity substantially to lessen, restrict,
Testrain, and suppress competition among the respondents in the offer-
Ing for sale, sale, and distribution of bread and other bakery products
In commerce between the States of Washington and Idaho, to increase
the prices paid by the immediate purchasers of such products, and
Consequently the prices paid by the consuming public, and to deprive
Such purchasers and the consuming public of the advantages which
Would prevail under conditions of normal, natural, free, and open
Competition among the respondents. ‘

CONCLUSION

The acts and practices of the respondents as herein found are all to
the prejudice of the public and of respondents’ competitors, and con-
Stitute unfair methods of competition in commerce within the intent
0d meaning of the Federal Trade Commission Act.
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ORDFR TO CEASE AND DESIST

‘

This proceedln" having been heard by the Federal Trade Com‘ ‘
missicn upon the complaint of the Commission, the answer of re-
_spondents, testimony and other evidence in support of the allega
tions of the complaint and in opposition thereto, taken before &
trial examiner of the Commission theretofore duly designated by its
the report of the trial examiner upon the evidence and the exceptions
to such report,-and briefs in support of and in opposition to the
,complamt (oral argument not having been requested), and the Com-
mission having made its findings as to the facts and its conclusion
that the respondents have violated the provisions of the Federal
Trade Commission Act.

It is ordered, That the respondents, Inland Empire Bakers’ Acso-
ciation, Inc., a corporation; L. L. Francis, individually and as presi-
dent of said association; Mel Jacobsen, individually and as vice
president of said association; V. B. Pringle, individually and a8
secretary and exccutive manager of said association; Silver Loaf
Baking Co., a corporation, a member of said association; E .A.
Boge, trading as Boge Brothers Bakery, individually and as a mem-
ber of said association; Dlaf Jacobsen, trading as Jacobsen’s Bakery,
individually and as a member of said association; all other members
of said association, as representatives for whom the said members
named above were made respondents herein; and the officers, repre-
sentatives, agents, and employees of said assocmtlon and of the re-
spective members thereof, directly or through any corporate or other
device, in connection with the offering for sale, sale, and distribution
of bread and other bakery products in commerce, as “commerce” i3
defined in the Federal Trade Commission Act, do forthwith cease
and desist from:

1. Entering into, continuing, or carrying out, or aiding or assisting
in the continuing or camyinfr out, of any agreement, understanding:
combination or conspiracy between or among any two or more of said
respondents, or between or among any one or more of said respon-
dents and any other person, partnership, or corporation, for the pur-
pose or with the effect of establishing or mamtmmng uniform prices
for bakery products.

2, Doing by cooperative or concerted action, or agreement or under-
standing between or among any two or more of said respondents
or between or among any oné or more of said respondents and any
other person, partnership, or corporation, any of the following actS
or things:
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(2) TFixing, establishing, or maintaining uniform prices for bakery
Products, S

(b) Entering into discussions for the purpose or with the effect
Or agreeing upon, arriving at, adopting, fixing, or maintaining uni-
form prices for bakery products.

" (¢) Coercing or attempting to coerce any person, partnership, or
®rporation engaged in selling bakery products into establishing or
Maintaining uniform prices fixed by respondents.

1t'is further ordered, That the respondents shall, within 60 days

after service upon them of this order, file with the Commission a

reP_OI‘IL in writing, setting forth in detail the manner and form in
Which they have complied with this order.
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‘IN THE MATTER OF

GRAND RAPIDS FURNITURE CO., INC.

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket }463. Compluint, Feb. 11, 1941—Decision, July 13, 1942

Where a corporation, engaged In competitive. Interstate sale and distributio?
of furniture— -

Represented, through use of its corporate name, including.words “Grand Rapidsv'
and through use, occasionally, of words “Grand Rapids” and “Grand Raplds
Furniture” separately and independently of its corporate nmame, in news
papers of Interstate circulation, and by radio broadcasts, that furnituré
offcred and sold by it, or a major portion thereof, was manufactured i
Grand Rapids, Mich.;

The facts being that while in its.early days it did purchase a major portlo?
of its furniture from manufacturers in Grand Rapids—long known as 8%
important center of the furniture industry, products of which, by reaso?
of their reputation, for quality, style, and other desirable characteristicSr
are preferred by a substantial portion of the purchasing publie, so that
dealers frequently use as a selling point said origin-—such purchasing
had declined until in recent years it obtained not over 5 percent from
* the city in question, and none of the specific articles referred to in said
advertisements were in fact made there;

With tendency and capacity of misleading -and deceiving a substantial portio?
of the purchasing public in said respect, and result of thereby causivg
such public to purchase substantial quantities of its furniture because
of such mistaken belief, whereby trade was unfairly diverted to it from
its competitors who do not misrepresent the place of origin of thelr
products: ,

Held, That such acts and practices, under the circumstances set forth, wer€
all to the prejudice of the public and competitors, and constituted unfair
methods of competition In commerce and unfair and deceptive acts and
practices therein. .

Bofore Mr. Miles J. Furnas, trial examiner.
Mr. J. B. Phillips, Jr., and Mr. Carrel F. Rhodes for the Com-~

mission,’ ; .

‘Mr. Aaron Heller and Mr. Sol Eigen, of Passaic, N, J., for
respondent.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Acts
and by virtue of the authority vested in it by said act, the Federal
Trade Commission having reason to believe that Grand Rapids
Furniture Co., Inc.,, a corporation, hereinafter referred to as re-
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" pondent, has violated the provisions of said act, and it appearing
Yo the Commission that a proceeding by it in respect thereof would
in the public interest, hereby issues its complaint, stating its
®harges in that respect as follows:

ARAGRAPH 1. Respondent, Grand Rapids Furniture Co., Inc,, is a
“Orporation, organized, existing, and doing business under and by
Virtug of the laws of the State of New J ersey, with its office and
Place of business located at 300-302 Monroe Street in the city of

Assaic, State of New Jersey. Respondent is now, and for several
Years last past has. been, engaged in the sale and distribution of
Jousehold furniture to purchasers located at points in the various

tates of the United States, and causes and has caused said house-

Old furniture, when so sold, to be transported from its place of

Usiness in the city of Passaic, State of New Jersey, to purchasers

€reof in the State of New Jersey and to purchasers located in
Other States of the United States. Respondent now maintains, and
°F more'than 5 years last past hag maintained, a course of trade in
;3 household furniture in the State of New J ersey and in commerce
tween and among the various States of the United States and in
® Disirict of Columbia.

*AR. 2. In the course and conduct of its business as aforesaid, the
Tespondent, is, and for more than 5 years last past has been, in
“mpetition with corporations, individuals, and partnerships located
" the various States of the United States other than the State of

€W Jersey, who are engaged in the sale and distribution of house-
Old furniture in commerce between and among the various States
°f the United States and in the District of Columbia. Among the
“mpetitors of the respondent are many corporations, individuals,
inq Partnerships who sell and distribute in New Jersey and in said
“mmerce between and among the various other States of the United
tates household furniture manufactured and having its origin in
'¢ city of Grand Rapids, State of Michigan, and others selling and
tributing household furniture not having been manufactured in
01-. h&ving its origin in the city of Grand Rapids, and who do not

ISrepresent their business nor the quality or origin of their
Ousehold furniture.

0 AR. 3. In the course and conduct of its aforesaid business, and for

8 purpose of inducing the purchase of its said furniture, respondent
*Mmploys and displays, and for more than 5 years last past has employed
in displayed in its corporate name, in signs on the building in which
S business is located, and upon its stationery and invoices, and in
“1er ways, the words “Grand Rapids.” Respondent has further repre-

- T S
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sented by advertisements appearing in newspapers and other period-
icals or advertising media of general circulation, the following:

Grand Rapids Furniture Co., Inc.

Grand Raplids Furniture Presents Endure for Many a Christmas to Come!

Par. 4. The city of Grand Rapids, Mich., has been for many year®
and is now a large and important center of the furniture industry it
the United States, a fact generally known to the public throughout the
United States, and furniture manufactured there has for many years
enjoyed and now enjoys a widespread popularity, reputation, good
will, and demand throughout the United States as possessing depend-
able quality and other desireable characteristics. By reason of the

- widespread reputation, popularity, and good will enjoyed by furniture

made in Grand Rapids, Mich., throughout the United States, there 1
a substantial portion of the purchasing public which prefers to pur-
chase household furniture manufactured in the city of Grand Rapidss
believing that in so doing it secures a superior quality and other ad-
vantages not ordinarily obtainable in furniture manufactured and
originating in places other than Grand Rapids, Mich.

Par. 5. Through the use of the statements and representations here-
inabove set forth and others similar thereto not specifically set out
lerein, the respondent has represented that the furniture sold by i
is manufactured in Grand Rapids, Mich., and that the respondent deals
exclusively in furniture manufactured and originating in the city
of Grand Rapids, Mich.

Par. 6. The aforesaid representations made by respondent are false
and misleading. In truth and in fact, only a very small portion of the
furniture sold by respondent is made in Grand Rapids, Mich, The
respondent, in truth and in fact, sells furniture manufactured and
originating generally in cities other than the city of Grand Rapidss

Mich.

Par, 7. The use of the words “Grand Rapids” in the corporaté
name of the respondent “Grand Rapids Furniture Co., Inc.” and the
representations made in its advertising, directly or by inference, that
it deals exclusively in furniture manufactured and originating in the
city of Grand Rapids, Mich., has the tendency and capacity to, and
does, mislead and deceive a substantial portion-of the purchasing
public into the erroneous and mistaken belief that furniture purchase
from the said respondent is made in Grand Rapids, Mich.; and as 8

" result of such belief, so engendered the public is induced to purchase

substantial quantities of furniture from respondent, thereby unfairly
diverting to respondent trade from its said competitors in commerc®
between and among the several States of ‘the United States and in
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the District of Columbia who do not use the same or equivalent meth-

ods; . . R
$; to exclude from the furniture trade competitors in said commerce
0 do not use the same or equivalent methods of advertising; and
0 lessen competition in said furniture business and to deprive the pur-

¢ aSing public of the benefit of free competition in the furniture

trade. The use of the said methods in the State of New Jersey by the

'espondent has a direct, burdensome, and retarding effect upon the
Of‘n}ﬂl flow of interstate commerce in furniture manufactured and
.orlgl_nating in the city of Grand Rapids, Mich., heretofore described,
Woving from other States of the United States into the State of
8W Jersey, by reducing shipments of such furniture in interstate
®“mmeree to the State of New J ersey, retarding the normal increasc in
Ylume of such goods shipped in interstate commerce to the State
T New J ersey, and in some instances causing a complete cessation of
:mfel‘state movement of said Grand Rapids furniture sought to be
Upped in interstate commerce to the State of New Jersey. The use
. 9Tsaid methods by respondent has a tendency and capacity to eliminate
r oM the furniture trade in the State of New Jersey all actual com-
?etItOI‘S from the city of Grand Rapids, Mich., who sell their furniture
(In the State of New J ersey and to exch'lde therefrom competitors who
ot adopt and use said methods or equivalent methods.
¢ AR. 8, The aforesaid acts and practices of the respondent are all
co th? prejudice of the public and of respondent’s competitors, and
Ohstitute unfair methods of competition in commerce and unfair
" deceptive acts and practices in commerce within the intent and
Meaning of the Federal Trade Commission Act.

RerorT, FinpiNes A8 0 THE Facts, AND ORDER

“ Purcuant to the provisions of the Federal Trade Commission Act, ‘

Qele Federal Trade Commission, on February 11, 1941, issued and sub-
~Juently served its complaint in this proceeding upon the respondent,
'and Rapids Furniture Co., Inc., a corporation, charging it with
'® use of unfair methods of competition in commerce and unfair and
Oeceptive acts and practices in commerce in violation of the provisions
that gct, - After the filing of respondent’s answer, testimony and

5 ‘°r evidence in support of the allegations of the complaint were
Mtrodyced by the attorney for the Commission (no testimony or other
avl '‘ehice in opposition thereto being offered by the respondent), before
Wt'_' 1al examiner of the Commission theretofore duly designated by it,
. lich testimeny and other evidence were duly recorded and filed in the
‘¢ of the Commission. Thereafter, the proceeding regularly came
0 for final hearing before the Commission on the complaint, the

e % m s e A A R —
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answer thereto, testimony and other evidence, report of the trial

examiner upon the evidence and the exceptions to such report, briefs
in support of and in opposition to the complaint, and oral argument;
and the Commission, having duly considered the matter and being now
fully advised in the premises, finds that this proceeding is in the inter-

‘est of the public and makes this its findings as to the facts and its con-

clusion drawn therefrom:
FINDINGS AS TO THE FACTS

ParacrapH 1. The respoudent, Grand Rapids Furniture Co., Inc.,
is a corporation organized and existing under the laws of the State of
New Jersey, with its office and place of business located at 300-302
Monroe Street, Passaic, N. J. Respondent is now and since the year
1925 has been engaged in the sale and distribution of household
furniture. :

Par. 2. In the course and conduct of its business the respondent sells
and has sold its furniture to purchasers located in States of the United
States other than the State of New Jersey, and causes and has caused
itg furniture, when sold, to be transported from its place of business in
the State of New Jersey to such purchasers located in other States.

PAr. 3. In the sale and distribution of its furniture the respondent
is now, and at all times mentioned herein has been, in competition with
other corporations and with individuals and partnerships engaged in
ihe sale and distribution of household furniture in commerce among
and between the various States of the United States.

Par. 4. In the course and conduct of its business and for the purpose
of inducing the purchase of its furnifure, respondent has advertised

_its furniture by various means, including the distribution of advertis-

ing circulars among prospective purchasers and the insertion of adver-
tisements in newspapers having a circulation not only in the State of
New Jersey but in other States of the United States as well. Respond-
ent has also advertised, to a limited extent, by means of radio continu-
ities broadcast from a radio station located in Jersey City, N. J.

In respondent’s advertising the words “Grand Rapids” and “Grand
Rapids Furniture” have been prominently displayed. While these
words have usually been employed only as a part of and in connection
with respondent’s corporate name, they have occasionally been used
separately and independent of the corporate name. For example, one
newspaper advertisement in December 1940 contained, at the top
thereof, the statement in prominent type, “Grand Rapids Furniture
presents endure for many a Christmas to come.” At the bottom of this .
advertisement the corporate.name also appeared.
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Par. 5. T hrough the use of these advertisements, including the use

of the words “Grand Rapids” in its corporate name, the respondent
128 represented that the furniture offered for sale and sold by it, or the

"}f}]‘i)r portion thereof, is manufactured in the city of Grand Rapids,
Uch, .

Par. 6. In the early days of its business operations; respondent did
Purchase the major portion of its furniture from manufacturers lo-
fted in Grand Rapids, Mich., but beginning about 1930 the proportion
9% such furniture sold by respondent declined rapidly, and this decline

133 tontinued down to the present time. During recent years, respond-
¢nt has obtained only a very small proportion of its furniture, not over
5 Percent, from Grand Rapids. The remaining 95 percent is obtained
Yom various sources throughout the United States. None of the
‘5peciﬁc ‘articles of furniture referred to in the advertisements men-

- Honed above were in fact manufactured in Grand Rapids.
Par. 7. For many years the city of Grand Rapids, Mich., has been
Known ot only in the trade but to the purchasing public generally as
A large and important center of the furniture industry. Furniture
Manufactured in Grand Rapids enjoys a distinct reputation for qual-
2y, style, and other desirable characteristics, and by reason of such
Teputation there is a preference on the part of a substantial portion of
€ purchasing public for such furniture. The record discloses that,
When undertaking to sell furniture which is in fact manufactured in

rand Rapids, dealers frequently use successfully as a selling point .

the fact that the furniture is Grand Rapids furniture.

' Par. 8, The Commission finds that the use by the respondent of the
‘representations herein referred to, including the use of the words

Grand Rapids” in respondent’s corporate name, has the tendency
nd capacity to mislead and deceive a substantial portion of the pur-
®hasing public into the erroneous and mistaken belief that respondent’s

Urniture is manufactured in Grand Rapids, Mich., and the tendency
nd capacity to cause such portion of the public to purchase sub-
tantial quantities of respondent’s furniture as a result of such
frroneous and mistaken belief. In consequence thereof, substantial
trade has been diverted to the respondent from its competitors, among
_ Whom are those who do not misrepresent the place of origin of their
Products.

CONCLUSION

The acts and practices of the respondent as herein found are all to
11\.6 prejudice of the public-and of respondent’s competitors, and con-
Stitute unfair methods of competition in commerce and unfair and
deceptive acts and practices in commerce within the intent and mean-
Ing of the Federal Trade Commission Att.
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ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commis-
sion upon the complaint of the Commission, the answer of the re-
spondent, testimony and other evidence taken before a trial examiner
of the Commission theretofore duly designated by it, in support of
the allegations of the complaint (no testimony or other evidence being
offered by respondent), the report of the trial examiner upon the
evidence and the exceptions to such report, briefs in support of and
in opposition to the complaint, and oral argument, and the Commis-
sion having made its findings as to the facts and its conclusion thab
the respondent has violated the provisions .of the Federal Trade
Commission Act. . '

It is ordered, That the respondent, Grand Rapids Furniture Co-
Inc., a corporation, and its officers, agents, representatives, and em-
ployees, directly or through any corporate or other device, in connec-
tion with the offering for sale, sale, and distribution of respondent’s
furniture in commerce, as “commerce” is defined in the Federal Trade
Commission Act, do forthwith cease and desist from:

1. Using the words “Grand Rapids,” or any simulation thereof, %
a part of respondent’s corporate name.

2. Using the words “Grand Rapids,” or any simulation thereof, t0
designate, describe, or refer to furniture which is not in fact manu-
factured in Grand Rapids, Mich. :

3. Misrepresenting in any manner the place of origin or manu-
facture of respondent’s furniture. .

1t is further ordered, That the respondent shall, within 60 days
after service upon it of this order, file with the Commission a report
in writing setting forth in detail the manner and form in which it
has complied with this order. '
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Complaint

I~ THE MATTER OF

INCOME AUDIT SERVICE CORPORATION AND
- FRANK II. HIBBERD

: COM?LAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION

OF SEC. 5 OF AN .ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 4715. Complaint, Feb. 25, 1942—Decision, July 13, 1942

whel‘e 2 corporation snd its principal stockholder who controlled its practices '

and policies, engaged in the compilation and interstate sale and distribution
of their “Income Audit Service” or bookkeeping and accounting or business
reeord system, counsisting of a bound ledger for recording business transac-
tions, and of a certificate of service wherein they agreed, upon request,
that they would prepare the Federal income tax returns of purchasers of
said service and advise them with regard to income, Social Security, and
Other accounting questions; through the medium of the mails and through
" their salesmen and canvassers, directly and by implication—

(a) Falsely represented that their sald representatives were officers, agents,
or represeutatives of the United States Government, and, in particular, of
the Income Tax Unit of the Treasury, and that the purchase and use of a
bookkeeping, accounting, or record system, and more particularly their own,
wag required under the-laws of the Government or the rules, regulations, or
orders of some department or agency thereof;

(b) Falsely represented that their Income Andit Service emanated from, or
was sold and distributed under the auspices of, the Government or said
Income Tax Unit, that it was the only bookkeeping, accounting, or business
record system approved by the Government or said Unit, and that all others
in use must be removed and replaced by their own § and ’

(e) Falsely represented that prospective purchasers who failed to purchase
and uge their said “Income Audit Service” and did not comply with requests
or demands of their representatives or salesmen in connection with its sale
would, as a result, subject themselves to arrest or inprisonment; .

ith effect of misleading and deceiving a substantial portion of the purchasing
public into the erroneous belief that such representations were true, thereby
Lcrusing it, because of such mistaken belief, to purchase substantial quan-
tities of said “Income Audit Service”:

eld, That such acts and practices, under the circumstances set forth, were all

_ to the prejudice and injury of the public, and constituted unfair and de-
ceptive acts and practices In commerce, .

- Before Mr. Clyde M. Hadley, trial examiner, ~-
My, B. G. Wilson for the Commission.
My, John N. Torvestad, of Brentwood, Md., and M. Iyman M.
Goldstein, of Washington, D, C., for respondents.

ConPrAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
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Trade Commission, having reason to believe that Income Audit Serv-
ice Corporation, a corporation, and Frank H. Hibberd, individually
and as an officer of said Income Audit Service Corpomtlon, herein-
after referred to as respondents, have violated the provisions ©
said act, and it appearing to the Commission that a proceeding bY
it in respect thereof would be in the public interest, hereby issues it$
complaint, stating its charges in that respect as follows:

Paracraprm 1. Respondent, Income Audit Service Corporation, is
- corporation organized, existing, and doing business under and by
virtue of the laws of the State of My‘yland Respondent, Frank H
Hibberd, is an individual and is the principal stockholder in and a®
officer of respondent Income Audit Service Corporation and controls
and dominates the practices and policies of the corporate respondent:

Both of the respondents have their office and place of business &%
3407 Perry Street, Mount Rainier, Md.

Par. 2. The respondent corporation is now, and for more than on¢
year last past has been, under the supervision and control of said .
respondent, Frank H. Hibberd, engaged in the compilation of a s
called “Income Audit Service” and in the sale and distribution there
of in commerce between and among the various States of the United
States and in the District of Columbia.

Respondents have acted together and in cooperation each with tl‘v
other in doing the acts and thmws alleged hereinafter,

Respondents cause and have caused said “Income Audit Service,”
‘when sold, to be shipped from said place of business in Maryland t0
the purchasers thereof located in the various States of the United
States other than Maryland and in the District of Columbia.

Respondents maintain and at all times mentioned herein have main-
tained a course of trade in the said “Income Audit Service” in con-
merce between and among the various States of the United States and
in the District of Columbia.

Par. 3. Said “Income Audit Service” comp1 ises a bookkeeping and
accounting or business records system consisting of a bound record for
recordmo various business transactions. Included in said “Income-
Audit Serv1ce” is a certificate of service, wherein respondents, upon
request, agree to prepare the federal income tax return of purchasers
of said “Income Audit Service” and to advise subscribers with regard
to income, social security tax, and other accounting questions.

Par. 4. In the course and conduct of said busmess, and for the pur-

pose of inducing the purchase of said “Income Audit Service,” re-
- spondents directly, indirectly, impliedly, and inferentially, throu{*h
the medium of the United States mails and through methods used by
representatives, salesmen, agents, and canvassers under their directions
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Co’ltl'ol, and supervision, have made many representations to pur-

ﬁhasers and prospective purchasers in the solicitation and sale of said

Ncome Audit Service,” among and typical of which are the

0 10wing:

L That respondents’ representatives, salesmen, agents, and can-
Vassers are officers, agents, or representatives of the United States

Overnment and, in particular, of the Income Tax Unit of the Depart-
Ment, of the Treasury. '

.2 That the purchase and use of a bookkeeping, accounting, or busi-
less record system, and, more particularly, of respondents’ said “In-
~fomes Aydit Service,” is necessary or required under the laws of the

hited States or under the rules, regulations, or orders of some de-

Partment or agency thereof.
3. That respondents’ “Income Audit Service” emanates from or is
%ld and distributed under the auspices of the United States Govern-
Ment or the aforementioned Income Tax Unit.
4. That respondents’ said “Income Audit Service” is the only boolk-
eping, accounting, or business record system approved by the United

tates Government or said Income Tax Unit, and that all other sys-
te‘_ns or services in nse must be removed and replaced by respondents’
Sid “Income Audit Service.”

5. That prospective purchasers who fail to purchase and use re-
Sbondents’ said “Income Audit Service” or who do not comply with

& requests or demands of respondents’ representatives, salesmen,
Ygents, or canvassers as made by them in connection with the sale of
Yepondents’ said “Income Audit Service” will as a result of such failure
0 purchase and use said service and of noncompliance with the de-
Mands of such representatives, salesmen, agents, or canvassers, subject
hemselves to arrest or imprisonment,.

Par. 5. The said representations as made by respondents in the man-
Ner and method as hereinabove set out in paragraph 4 are false, mis-
®ading, and deceptive. In truth and in fact, respondents’ repre-
Sentatives, agents, salesmen, and canvassers are not officers or agents
of, nor are they in any manner connected with, the United States

Overnment, the Income Tax Unit of the Department of the Treasury,
rany other department or agency of the United States Government.

tspondents’ said “Income Audit Service” is not necessary or re-
Qired under the laws of the United States or under the rules, regula-
t10!18, or orders of the Income Tax Unit of the Department of the

Teasury, or any other department or agency of the United States

Overnment. Respondents’ “Income Audit Service” does not emanate
fl'('m, nor is it sold and distributed under the auspices of, the United

ke

- -
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States Government, or any department or agency thereof. In fact, 10
other bookkeeping, accounting, or business record system purchase
or in use need be removed and replaced by respondents’ said “Incom®
Audit Service.” Prospective purchasers who do not purchase an
use said “Income Audit Service” or comply with the request or deman
made by respondents’ representatives, salesmen, agents, and cunvassel”s
in connection with the sale of respondents’ “Income Audit Service
will not, as a result of such failure to purchase and use said “Incom®

Audit Service” or comply with the request or demand of said repr®”

sentatives, salesmen, agents, and canvassers, be sub]ect to arrest of
imprisonment,
Par, 6. The use by the respondents of the aforesaid false and mlS

leading statements and representations has the tendency and capacity .

to, and does, mislead and deceive a substantial portion of the pul”
chasing public into the erroneous and mistaken belief that such state:

ments and representations are true, and to cause the public, because 0

snch erroneous and mistaken belief, to purchase substantial quantities
of respondents’ said “Income Audit Service.”

Par. 7. The aforesaid acts and practices of the respondents, 8
herein alleged, are all to the prejudice and i m]ury of the public an
constitute unffur and deceptive acts and practices in commerce withi?
the intent and meaning of the Federal Trade Commission Act.

Revort, F1NDINGS As TO TIiR FAcTS, AND ORDER?

Pursuant to the provisiohs of the Federal Trade Commission Act

‘the Federal Trade Comiission, on February 25, 1942, issued and

subsequently served its' complaint in this proceedlnfr upon respond
ents, Income Audit Service Corporation, a corporation, and F rank
H. Hibberd, 1nd1v1duall} and as an oflicer of said Income Audlt

1The findings as to the facts are published as modified by order dated October 23, 1042
as follows:

This matter coming on to be heard by the Commission upon respondents’ motio:
delete the word *‘directly” from line four, paragraph 4, page 3, of the Findings as to t t
Tacts and certain other words from the Order to Cease and Desist, and it appearing the
respondents’ motion 18 well founded insofar as it relates to the deletion of the WO
‘‘directly” from line 4 of paragraph 4 of the Findings as to the Facts, but is not wel
founded insofar ag it involves the deletion of certaln words from the Order to Cease 27
Desist, and the Commission having duly consldered the matter and belng now fully
advised in the premises;

It 48 ordered, That the Findings as to the Facts Issued herein on July 13th, 1942, bé,
aond they hereby are, modified to the extent of deleting from line four of paragraph 4 ©
said Findings the word ‘“directly” ; and that in all other respects the Findings as to t
Facts and Conclusion issued by the Commission on July 13th 1942, remain in full force
and effect.

It 48 further ordered, That the motion to delete from the Order to Cease and Deslat
fssued on July 13th, 1842, certaln words, to wit, “directly or through any corporate or
other device” and the words “directly or by implication™ be, and the same hereby i
denied,

~

nto
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Service Corporation, charging them with unfair and deceptive .acts
Ind practices in violation of the provisions of said act. After the
Ssuance of said complaint and the filing of respondents’ answer
freto, at a hearing before an examiner of the Commission thereto-
Ore duly designated by it, a stipulation as to the facts was read into
the record and. certain documentary evidence introduced in lieu of
te'Stimony in support of the charges stated in the complaint or in
%pposition thereto, and it was agreed that the Commission may
Proceed upon said statement of facts and documentary evidence to
Make its findings as to the facts and its conclusion based thereon,
d issye its order disposing of this proceeding without the presen-
Ation of argument or the filing of briefs. The respondents expressly
Vaived the filing of a report upon the evidence by the trial examiner.
1_1Greafter, this proceeding came on for final hearing before the Com-
Mission on said complaint, ‘answer, stipulation as to the facts, and
Ocumentary evidence; and the Commission, having duly considered
18 same and being now fully advised in the premises, finds that this
Proceeding is in the interest of the public and makes this its findings
A to the facts and its conclusion drawn therefrom.

FINDINGS A8 TO THE FACTS

Paracrarn 1. Respondent, Income Audit Service Corporation, is
A corporation organized, existing, and doing business under and by
VIFtue of the laws of the State of Maryland. Respondent, Frank H.
ibberd, is an individual, and is the principal stockholder in and an
officer of respondent Income Audit Service Corporation, and controls
2nd dominates the practices and policies of the corporate respondent,
Oth of the respondents have their office and place of business at
3407 Perry Street, Mount Rainier, Md.
~ Par. 2, The respondent corporation, under the supervision and
fontrol of said respondent, Frank H. Hibbherd, is now and for more
han 1 year last past has been engaged in the compilation of a
bOOkkeeping system of service sold under the trade name “Income
Audit Service,” and in the sale and distribution thereof in commerce
¢tween and among the various States of the United States and in
the District of Columbia. Respondents have acted together and
I cooperation each with the other in ‘doing the acts and things
ereinafter set out. .
 Respondents cause and have caused said “Income Audit Service,”
When sold, to be shipped from said place of business in Maryland
to the purchasers thereof located in the various States of the United
States other than Maryland and in the District of Columbia. Re.
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gpondents maintain and at all times mentioned herein have mﬂi{"
tained a course of trade in the said “Income Audit Service” 1B
commerce between and among the various States of the United States
and in the District of Columbia. '

Par. 3. Said “Income Audit Service” includes a bookkeeping and
accounting or business. records system consisting of a bound ledger
for recording various business transactions. Purchasers of said “In-
come Audit Service” are also furnished a certificate of services
wherein respondents agree that, upon request, they will prepare the
Federal income tax return of purchasers of said “Income Andib
Service” and advise purchasers with regard to income, Social Security
tax, and other accounting questions,

Par. 4. In the course and conduct of said business, and for thg
purpose of inducing the purchase of said “Income Audit Service
respondents directly, indirectly, impliedly and inferentially, through
the medium of the United States mails and through methods used
by representatives, salesmen, agents, and canvassers under their direc
tion, control, and supervision, have made many representations t0
purchasers and prospective purchasers-in the solicitation and sale of
said “Income Audit Service,” among and typical of which are the
following:

(@) That respondents’ representatives, salesmen, agents, and can-
vassers are officers, agents, or representatives of the United States
Government and, in particular, of the Income Tax Unit of th®
Department of the Treasury.

(b) That the purchase and use of a bookkeeping, accounting, Of
business record system, and, more particularly, of respondents’ said
“Income Audit Service,” is necessary or required under the laws of
the United States or under the rules, regulations, or orders of somé
department or agency thereof. .

(¢) That respondents’ “Income Audit Service” emanates from or
is sold and distributed under the auspices of the United State$
Government or the aforementioned Income Tax Unit.

(d) That respondents’ said “Income Audit Service” is the only
bookkeeping, accounting, or business record system approved by the
United States Government or said Income Tax Unit, and that all
other systems or services in use must be removed and replaced by
respondents’ said “Income Audit Service.”

(¢) That prospective purchasers who fail to purchase and use re-
spondents’ said “Income Audit Service” or who do not comply with
the requests or demands of respondents’ representatives, salesmen,
agents, or convassers as made by them in connection with the sale of
respondents’ said “Income Audit Service” will, as a result of such
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failure to purchase and use said service and of noncompliance with

the .demands of such representatives, salesmen, agents, or canvassers,
Subject themselves to arrest or imprisonment.

Par. 5. The said representations as made by respondents in the
mf_lnner and method as hereinabove set out in paragriph 4 are false,
Misleading, and deceptive. In truth and in fact, respondents’ repre-
Sentatives, agents, salesmen, and canvassers are not officers or agents
of, nor'are they in any manner connected with, the United States Gov-
®'nment, the Income Tax Unit of the Department of the Treasury, or
ANy other department or agency of the United States Government.

spondents’ said “Income Audit Service” is not necessary or required
Under the laws of the United States or under the rules, regulations,
O orders of the Income Tax Unit of the Department of the Treasury
Or any other department or agency of the United States Government.
.‘espondents’ “Income Audit Service” does not emanate from nor is

M sold and distributed under the auspices of the United States Govern-
Ment or any department or agency thereof. In fact, no other book-
®eDing, accounting, or business record system purchased or in use
Need be removed and replaced by respondents’ said “Income Audit
ervice,” Prospective purchasers who do not purchase and use said
Income Audit Service” or comply with the request or demand made

Y respondents’ representatives, salesmen, agents, and canvassers in
%nnection with the sale of respondents’ “Income Audit Service” will

+ Mot a5 a result of such failure to purchase and use said “Income Audit
- Service” or comply with the request or demand of said representatives,
‘Salesmen, agents, and canvassers, be subject to arrest or imprisonment.

Par. 6. The use by the respondents of the aforesaid false and mis-
1'5ilding statements and representations has the tendency and capacity
to, ang does, mislead and deceive a substantial portion of the purchas-
Ing public into the erroneous and mistaken belief that such statements
nd representations are true, and to cause the public, because of such
frroneous and mistaken belief, to purchase substantial quantities of
Tespondents’ said “Income Audit Service.”

CONCLUSION

The aforesaid acts and practices of the respondents;as herein found,
8re gl] to the prejudice and injury of the public and constitute unfair
and deceptive acts and practices in commerce within the intent and
Meaning of the Federal Trade Commission Act.

ORDER TO CEASE AND DESIST

* This proceeding having been heard by the Federal Trade Com-
Mission upon the complaint of the Commission and stipulation as to
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the facts entered into by and between counsel for the Commission
and counsel for the respondents upon the record; and the Commis-
sion having made its findings as to the facts and 1ts conclusion that
said respondents have violated the provisions of the Federal Trade
Commission Aet.

It is ordered, That the respondents, Income Audlt Service Cor-
poration, its officers, representatives, agents, and employees, and
Frank II. Hibberd, individually and as an officer of said Incomeé
Audit Service Corporation, his representatives, agents, and employees
directly or through any corporate or other device, in connection with
the offering for sale, sale, and distribution of a bookkeeping system
or service sold and distributed under the name, “Income Audit Serv-
ice,” or any bookkeeping, accounting, or business record system
whether sold under the name, “Income Audit Service” or any other
name in commerce, as “commerce” is defined in the Federal Trade

Commission Act, do forthwith cease and desist from representlnpr,

directly or by implication:
1. That respondents’ agents, salesmen, or canvassers are officers;

‘agents, or representatives of, or that they are in any manner con-

nected with, the United States Government or any department or
agency thereof

2. That respondents’ bookkeeping, accounting, and business record
system or “Income Audit Service” is necessary or required under the

laws of the United States or under the rules, rewulatlons, or orders ,

of any department or agency thereof; or that other income ta%
record systems or services must be replaced by respondents’ said
system or service.

8. That respondents’ bookkeeping, accounting, and business record
system or “Income Audit Service” is produced by or sold and dis-
tributed under the direction of the United States Government or any
department or agency thereof.

4, That prospective purchasers who fail to purchase and use ‘e-
spondents’ said “Income Audit Service” or record keeping system will
be subject to arrest or imprispnment because of their failure to pur-

‘chase and use said services,

1t is further ordered, That respondents shall, within 60 days after
service upon them of this order, file with the Commission a report

. in writing, setting forth in detail the manner and form in which

they have complied with this order,
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IN THE MATTER OF

MAR-GOL HEALTH PRODUCTS CORP.

COMPLYINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

1
Docket 4607, Complaint, Oct. 7, 1941—Decision, July 14, 1942

“'“f‘l'e A corporation, engaged in the manufacture and interstate sale and distri-
hution of its “Roberta Blueberry Juice,” made from the Florida “Rabbit-Eye
Llueberry” by means of advertisements in newspapers and periodicals, and
by circulars, leaflets, pamphlets, and other advertising literature— '

) Represented, directly and by implication, that its said Blueberry Juice had
therapeutic value in the treatment of stomach disorders, ulcers, constipation,
accumulation of impurities, Impaired digestion, intestinal bleeding, acidosts,
&nemlia, arthvitis, liver trouble, menstruation difficulties, and diabetes;

. he facts being it was nothing more than a beverage with a food value limited
to that of the berries from which the juice was extracted; it had no thera-

Peutie value in the treatment of stomach disorders and other ailments above -

Mmentioned; and reliance thereon as a treatment for diabetes might be very
. dangerous through causing a patient to refrain from taking proper treat-
.+ Went, particularly insulin; ’

Répresented in certain of its advertising that its product contained essentlal
organic mineral elemeuts such as iron, potassium, phosphorus, magnesium,
sodium, silicon, sulpbur, and calcium, by reason of which it was of value
in maintaining general health;

Represented, directly and by implication, that it was a bullder and cleanser
_ of ved blocd. a flushing agent which promoted cell and tissue metabolism,
, hud great healing power and resistance-building propertles, was beneflelal

(c

~—

for nerve matter, especially {he heart nerve, promoted cell building angd-

blood fluidity, acted on the glands, and made body fluid alkaline; and

(d) Represented further,.as aforesaid, that it beneficially affected maintenance
of mucous and other gland secretlons; that it entered into sensitive tissues,
ligaments, and arterial walls, was a powerful antiseptic and would increase
energy: and was effective in stimulating the liver, promoting bile flow,
beautifying the complexion, in bone and teeth building, and tissue repair;

The facts being it contained no organic mineral eleruents in suflicient quantities
to snpply any mineral deficiency; and did not have the properties, and would

+ nhot accomplish the results claimed therefor as above set forth; and

(e) Falsely represented that it was effective as a tonic, eliminator, alkalizer,
body builder, regulator, and as an antiseptic and beautifier o

With effect of mislending and deceiving a substantial portion of the purchasing
public into the mistaken belief that such repreésentations were true, thereby
Inducing purchase of sabstantial quantities of sald product because of such
mistaken belief: ' '

I eld, That such acts and practices, under the circumstances set forth, were all
to the prejudice and injury of the public, and constituted unfair and decep-
tive acts and practices in commerce,

Before Mr. Arthur F. Thomas, trial examiner, :
Mr. Joseph C. Fehr and Mr. Carrel F. Rhodes for the Commission.
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COMPLAINT

Pursuant to the provisions of the Federal Trade Commission -Act
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that Mar-Gol Health
Products Corporation, a corporation, hereinafter referred to as ré
spondent, has violated the provisions of said act, and it appearing t0
the Commission that a proceeding by it in respect thereof would be
in the public interest, hereby issues its complaint, stating its charges
in that respect as follows:

Paracrarm 1, Respondent, Mar-Gol Health Products Corporations
is a corporation organized and existing under the laws of the State
of Tllinois with its principal office and place of business located 8t
203 North Humphrey Avenue in the city of Oak Park, in the State
of Illinois.

Pagr. 2. Respondent is now, and for more than 1 year last past
- has been, engaged in the sale and distribution of a product designated
as “Roberta Blueberry Juice,” in' commerce between and among the
various States of the United States and the District of Columbia-
Respondent causes and has caused said.product, when sold, to be
“transported from its place of business in Illinois to purchasers thereof
located in various States of the United States and the District of
Columbia.

Respondent maintains, and at all times mentioned herein has main-
tained, a course of trade in its said product in commerce between and
among the various States of the United States and the District of
Columbig. ‘ :

Par, 3. In the course and conduct of its aforesaid business, the re-
spondent has disseminated and is now disseminating, and has cause
and is now causing the dissemination of false advertisements con-
cerning its said products, by United States mails, by insertion in news-
papers and periodicals having a general circulation and also M
circulars and other printed or written matter, all of which are dis-
tributed in commerce among and between the various States of the
United States; and by continuities broadcast from radio station$
which have sufficient power to, and do, convey the programs emanating
therefrom to listeners located in various States of the United States
other than the State in which said broadcasts originate and by other
means in commerce, as commerce is defined in the Federal Trade,
Commission Act, for the purpose of inducing, and which are likely
to induce, directly or indirectly, the purchase of its said products;

and has disseminated and is now disseminating, and has caused and

is now causing the dissemination of, false advertisements concerning

’
4
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s saiq products, by various means, for the purpose of inducing, and

wl_‘ich are likely to induce, directly or indirectly, the purchase of its

a1 products in commerce, as commerce is defined in the Federal
fade Commission Act. Among and typical ‘of the false state-

Ments and representations contained in said advertisements, dissem-

Mated and caused to be disseminated, as aforesaid, are the following:

Drink Roberta Blueberry Julce * * * asga body builder * * *;
eneficial for sour stomach, ulcer, constipation, accumulation of impurities,
ired digestion, intestinal bleeding, acidosious (sic), anemia, arthritis, liver
:Ouhle and menstruation difficulties * * #* Highly recommended for starch
“Stricted diet cases; .

Oberty Blueberry Juice * -* * contains essential organic mineral ele-
Ments » s « iron, potassium, phosphorus, magnesium, sodium, silicon, sul-
Phur ang calcium;

s pleasant to have your health restored with Roberta Blueberry Julce, a
Naturg) health food— * * *; .

Learn the secret of health ... Get well and stay well. Drink Roberta
erberry Juice; .

lhese blueberries, luscious and unsurpassed in therapeutie, health restorative
Q e H ’ . .

mp

Use pg a tonie, purifier, eliminator, alkalizer, builder, regulator, antiseptic,
efllltiﬂer;

A ﬂushing agent, promotes cell and tissue metabolism, has great healing power
4 buildg resistance;

Agent of life and growth. Deneficlal for nerve matter. . Especially upon the

art nerve; .

Pl'Omotes cell building, blood fluidity, makes body fluid alkaline, acts on glands;
. Is responsible for the maintenance of mucus and gland secretions; -

Oters into sensitive tissues, ligaments, arterial walls. It's a powerful anti-

SeDtic, it increases energy: :

Stimulates the liver, promotes bile ﬂow, and beautifies the complexion;
\ Essential and is responsible for bone and teeth building and tissue repair;

A red blood builder and cleanser.

. Dag, 4, Through the use of the statements and representations here-
above set forth, and other statements and representations similar

€reto, not specifically set out herein, all of which purpoit to be
fscriptive of The food and therapeutic properties of respondent’s
Prodyct, designated as “Roberta Blueberry Juice,” respondent repre-
Sents, directly and by implications, that said product is a body builder;
4t its use has a beneficial effect upon sour stomach, ulcers, con-
stlDation, accumulation of impurities, impaired digestion, intestinal
!%ding, acidosis, anemia, arthritis, liver trouble, and menstruation
Wiculties; that it is highly effective and beneficial for use in cases of
Sarch restricted diet; that it contains essential organic mineral ele-
Ments, including the mineral elements of iron, potassium, phosphorus,
magnesium, sodium, silicon, sulphur, and calcium; that it is a natural
‘€alth-restoring food; that its use is the secret of getting well and
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staying well; that it is unsurpassed in therapeutic, health-restoritg
value; that it is a tonic, purifier, eliminator, alkalizer, builder, reg-
ulator, antiseptic, and beautifier; that it is a ﬂuahmw agent w ‘hich
promotes cell and tissue metqbohsm, builds resistance md has great
healing power; that it is an agent of life and growth which is bene-
ficial for the nerves, and especially the heart nerve; that it promotes
cell building, blood fluidity, makes body fluid alkaline, and acts oP

glands; that it is responsible for the maintenance of mucus and secr¢”

tions; that it enters into sensitive tissues, ligaments, and arterial wall®
and increases energy; thatitisa powerful antiseptic; that its use st
ulates the liver, promotes bile flow, and beautifies the complexioni
that its use is essential and that its use promotes bone, teeth building
and tissue repair; and that it is a red blood builder and cleanser.

Par. 5. The significant representations and advertisements use
and disseminated by the respondent, as hereinabove described, ar¢ -
grossly exaggerated, false and misleading.

In truth and in fact, respondent’s product demgnated as “Robert?
Blueberry Juice” is not a body builder and its use will not have a bené”
ficial effect upon sour stomach, ulcer, constipation, accumulation 0
impurities, impaired digestion, intestinal bleeding, acidosis, anemid
arthritis, liver trouble, and menstruation difficulties. Said product 18
not highly effective and beneficial for use in cases of starch restr icted
diet, and because of its sugar content, its use may be dangerous t0
the health of one suffering from diabetes or one whose diet is restricte
in the use of starch. Said product does not contain, in significant
amounts, the essential organic minerals, including iron, potassit
phosphorus, magnesium, sodium, silicon, sulphur, and calcium. Sai
product is not a natural health-restoring food and its use is not th¢
secret of getting well and staying well. Said product has no thers
peutic or health restorative value in excess of its mild laxative prop”
erties. Said product is not a tonic, purifier, eliminator, alkalizels
builder, regulator, antiseptic, or beautifier; it is not a flushing agent
and it does not promote cell and tissue metabohsm, it has no value
in building resistance and it has no healing power. Said pmduct is
of no significant value in promoting life and growth, nor is it bene
ficial for the nerves, including the heart nerve. Said product. does
not promote cell building, blood fluidity, nor does it make the bodY
fluid alkaline, nor does it act on glands of the body. The use of snid
product will not be of -any significant value in the maintenance ©
mucus and gland secretions. It will not enter into sensitive tissues
ligaments, and arterial walls, or increase energy in excess of the
energy derived from its sugar content. It is not a powerful antisepti®
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Dor an antiseptic in any sense of the word. The use of said product
Will not stimulate the liver, promote bile flow, or beautify the com-
Plexion. Its use is not essential and will not materially promote bone
and teeth building or tissue repair, nor is it a red blood builder or
cleanser.

‘Par. 6. The use by the respondent of the foregoing false, deceptive,
and misleading statements and advertisements w1th respect to its said
Product, disseminated as aforesaid, has had and now has capacity and
tendency to, and does, mislead and deceive a substantial portion of the
Purchasinig public into the erroneous and mistaken belief that such
ftatements, representations and advertisements are true and induces
2 substantial portion of the purchasing public, because of such errone-
Ous and mistaken belief, to purchase respondent’s said product.

Par, 7. The acts and practices of respondent as herein alleged are
All to the prejudice and injury of the public and constitute unfair
and deceptive acts and practices in commerce within the intent' ahd
meanmw of the Federal Trade Commission.Act.

Rerort, FINDINGS As TO THE Facrs, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission on October 7, 1941, issued and subse-
quently served its complaint in this proceeding upon the respondent
Mar.Gol Health Products Corporation, a co1poratxon, charging it
Wwith the use of unfair and deceptive acts and practices in commerce in
Violation of the provisions of said act. After the issuance of said com-
Plaint and the filing of respondent’s answer thereto, testimony and
other evidence in support of the allegations of said complaint were in-
troduced by J. C. Fehr, an attorney for the Commission, and in oppo-
sition to the allegations of the complaint by Martha S. Goll, vice pres-
ident and treasurer of respondent corporation, before Althur T.
Thomas, a trial examiner of the Commission theretofore duly desig-
nated by it, and said testimony and other evidence were cluly recorded
and filed in the office of the Commission. Thereafter, the proceeding
regularly came on for final hearing before the Commission upon said .
tomplaint, the answer thereto, testimony and other evidence, report
of the trial examiner upon' the evidence, briefs in support of the
complaint and in opposition thereto, and oral argument before the
Commission; and the Commission, having duly considered the matter
and being now fully advised in the premises, finds that this proceeding’
is in the interest of the public, and makes this 1ts findings as to the
facts and its conclusion drawn therefrom.
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FINDINGS AS TO THE FACTS

Paracrarn 1. Respondent, Mar-Gol Health Products Corporation
is a corporation organized and existing under the laws of the State of
Illinois, with its principal office and place of business located at 203
North IIumphrey Avenue in the city of Oak Park, in the State of
Illinois. Respondent is engaged in the manufacture and in the sale
and distribution of a fruit-juice product designated as “Roberta Blue-
berry Juice,” in commerce between and among the various States 0
the United States and in the District of Columbia. Respondent’s
blueberry juice is made from a type of blueberry known as “Rabbit-
Eye Blueberry,” which is grown by the respondent in the State of
Florida and processed in the plant of the respondent located at Crest
View, Fla. Respondent causes, and has caused, said product, when
sold, to be transported from its place of business in the State of I1linois
or from its processing plant in the State of Florida, to purchasers
thereof located in various other States of the United States and in
the District of Columbia. Respondent maintains, and at all times
mentioned herein has maintained, a course of trade in its said product
in commerce among and between the various States of the United
States and in the District of Columbia.

Par. 2. In the course and conduct of its business, respondent has
disseminated and is now disseminating, and has caused and is noVw
causing tlfe dissemination of, false advertisements concerning its said
product, by United States mails and by various other means in com-
merce as “commerce” is defined in the Federal Trade Commission Act;
and respondent has also disseminated and is now disseminating, and
Las caused and is now causing the dissemination of, false advertise-
ments concerning its product, by various means for the purpose of
inducing and which are likely to induce, directly or indirectly, the
purchase of its said product in commerce as “commerce” is defined in
the Federal Trade Commission Act. Among and typical of the false,
misleading, and deceptive statements and representations contained in
said false advertisements disseminated and caused to be disseminated
as hereinabove set forth, by United States mails, by advertisements
inserted in newspapers and periodicals, and by circulars, leaflets;
pamphlets, and other advertising literafure, are the following:

Drink Roberta Dlueberry Juice as a body builder.

Benefleial for sour stomach, ulcer, constipation, accumulation of impurities
impaired digestion, intestinal bleeding, acidosis, anemia, arthritis, liver trouble,
and meuostruation difliculties, as well as a complexion beautifier, Highly rec-

ommended for starch restricted diet cases.
Physicians recommend it highly for anemia, arthritis, diabetes, and ulcer.
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Roberta Blueberry Juice, a food containing essential organic mineral elements.

FRUIT IRON, a red blood builder, and cleanser,

FRUIT POTASSIUM, a flushing agent, promotes cell and tissue metabolism,
a8 great healing power and builds resistance,

FRUIT PIIOSPHORUS, agent of life and growth.

Beneficial for nerve matter, especially upon the heart nerve,

FRUIT MAGNESIUM promotes cell building, blood fluidity, makes body fluid
Ukaline, acts on glands.

FRUIT SODIUM is responsible for the maintenance of mucous and gland
Secretiong.

FRUIT"SILICON enters into sensitive tissues, ligaments, arterial walls. Is a
Powerfy) antiseptic, increases energy.

SULPHUR stimulates the liver, promotes bile flow, and beautlﬁes the
®mplexion.

CALCIUM, essential and is reSpons1ble for bone and teeth bmldmg and tissue
epair,

Use as a tonie beautlﬂer eliminator, alkalizer, builder, regulator, antiseptic,
Cautifier,

These blueberries, luscious and unsurpassed In therapeutic, health- restoruti\e
Value, are grown in Florida.

ROBERTA

A food containing essential organie mineral elements, such as calcium, mag-
Destym, sodium, potassium, phosphorus, chlorine, sulphur, iron, and manganese,
. Par. 3. Through the use of the statements and representations here-
Mabove set forth, and others similar thereto not specifically set oyt
FEI‘ein, respondent represents, both directly and by implication, that
Its blueberry juice, designated “Roberta Blueberry Juice,” has thera-
Peutic value in the treatment of stomach disorders, ulcers, constipation,
dccumulation of impurities, impaired digestion, intestinal bleeding,
Acidosis, anemia, arthritis, liver trouble, menstruation difficulties, and
diabetes. _

In certain of its advertising disseminated as hereinabove set forth,
the respondent represents that its product contains essential organic
Mineral elements, such as iron, potassium, phosphorus, magnesium,
Sodjum, silicon, sulphur, and calcium, and that by reason of the exist-
®nce of these organic mineral elements, its product has properties of
Value in maintaining the general health of the user of said product.
In this connection the respondent represents, both diréctly and by

- ]mphcatlon, that its product is a builder and cleanser of red blood;
that it is a flushing agent which promotes cell and tissue metabohsm
And has great he‘thnn' power and resistance-building properties; that
it is beneficial for nerve matter, especially upon the heart nerve; that
It promotes cell building, blood fluidity, acts on the glands, and m‘xkes
bOdy fluid alkaline; that it has properties beneficially affecting main-
tenance of mucous and other gland secretions; that it enters into

509749m—43—vol. 35——14
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sensitive tissues, ligaments and arterial walls and is a powerful anti-
septic and will increase energy; that it has properties effective n
stimulating the liver, promoting bile flow, and beautifying the com-
plexion; and that it has properties effective in bone and teeth building
and tissue repair.

It is further represented by the respondent that the use of this
product is effective as a toniec, eliminator, alkalizer, body builders
regulator, and as an antiseptic and beautifier.

Par. 4. The aforesaid representations and claims used hnd dis®
" ‘seminated by the respondent as hereinabove described are grossly
exaggerated, misleading, and untrue. Reqpondents blueberry juicé
is a fruit juice composed entirely of juice squeezed out of the leaves
and berries, to which no sugar or other ingredients have been added:
This fruit juice is nothing more than a beverage havmo' a food value
limited to that of the bernes from which the juice is extracted. It has
no therapeutic value in the treatment of stomach disorders, ulcers
constipation, accumulation of impurities, impaired digestion, 18-
testinal bleeding, acidosis, anemia, arthritis, liver trouble, 0F
menstruation difficulties. . :

Respondent’s product contains an ingredient known as myrtillinh
' which is one of the natural dye substances .contained in blueberries
and also in the leaf of the plant. A number of years ago this ingredient
was thought to have some beneficial value in the treatment of diabetes:
However, subsequent research has developed that myrtillin has 1o
therapeutic value in the treatment of diabetes and is not recognized 8
a therapeutic agent at the present time by competent medical authority:

There is no known cure for diabetes. The treatment consists of an
effort to compensate for the power which the body has lost to regulate
the blood sugar level by regulating the diet so that not too big a loa
is put upon the body at any one time in regard to the handling of sugaf
and by giving insulin to increase the body s power to handle sugar
There is no active ingredient in nespondent’s blueberry ]ulce whlc]1
has any therapeutic effect in diabetic cases or which might in any way
supply or supplant the use of insulin. In fact, a reliance upon re-
spondent’s blueberry juice as a treatment for diabetes might be very
dangerons, since reliance upon this product might cause a patient to
refrain from taking proper treatment, particularly the use of insulin-

Respondent’s product does not contain any organic mineral elements
in quantities sufficient to supply any mineral deficiency or to accomplish
any of the restlts claimed for this product by the respondent, Tt isnob
a builder and cleanser of red blood or a flushing agent which promotes
cell and tissue metabolism and does not have great healing power or-
resistance-building properties. The use of this product is' not bene-
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ficial for nerve matter or the heart nerve, and it will not promote cell

building, blood fluidity, or make the body fluid alkaline. It does not
ave any beneficial action on the glands and has no properties which
eneficially affect maintenance of mucous and other gland secretions..
his product is not a powerful antiseptic, will not increase energy, or

nter into sensitive tissues, ligaments, and arterial walls. This product

hasno properties effective in stimulating the liver, promoting bile flow,

~ Or beautifying the complexion and is of no value in bond and teeth
building or tiszue repair. '

Respondent’s product is not effective as a tonic, eliminator, alkalizer,
body builder, or regulator and has no value as an antiseptic or
beautifier.

Pagr. 5. The use by the respondent of the foregoing false, deceptive,
and misleading statements and advertisements with respect to its said
broduct, disseminated as aforesaid, has had and now has the capacity
and tendency to‘and does mislead and deceive a substantial portion of
the purchasing public into the erroneous and mistaken belief that such
statements, representations, and advertisements are true, and induces
8 substantial portion of the purchasing public, because of such errone-
Ous and mistaken belief, to purchase respondent’s product.

CONCLUSION

The acts and practices of the respondent as herein found are all to
the prejudice and injury of the public, and constitute unfair and
fleceptive acts and practices in commerce within the intent and mean-
Ing of the Federal Trade Commission Act.

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
Mission upon the complaint of the Commission, answer of the re-
spondent, testimony and other evidence taken before Arthur T,
Thomas, a trial examiner of the Commission theretofore duly desig-
hated by it, in support of the allegations of said complaint and in
Opposition thereto, report of the trial examiner upon.the evidence,
briefs filed in support of the complaint and in opposition thereto,
and oral argument before the Commission; and the Commission hav-
ing made its findings as to the facts and its conclusion that said
Tespondent has violated the provisions of the Federal Trade Com-
mission Act. ‘ -

At 48 ordered, That the respondent, Mar-Gol Health Products
Corp., a corporation, its officers, representatives, agents, and em-
Ployees, directly or through any corporate or other device in connec-
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tion with the offering for sale, sale, or distribution of its fruit juice
product known as “Roberta. Blueberry Juice,” or any other product
of substantially similar composition or possessing substantially sim-
ilar properties, whether sold under the same name or under any other
name, do forththh cease and desist from directly or indirectly,

1. Disseminating, or causing to be disseminated, any advertisement
by means of the United States mails or by any means in commerce
as “commerce” is defined in the Federal Trade Commission Acts
which advertisement represents, directly or through inference:

(e) That respondent’s product has any properties or value other
than that of a beverage having a food value limited to that of the
blueberries from which the juice is extracted,

(b) That respondent’s product has any therapeutic value in the
treatment of stomach disorders, ulcers, constipation, accumulation
of impurities, impaired digestion, intestinal bleeding, acidosiss
anemia, arthritis, liver trouble, or menstrual disorders, b

(¢) That respondent’s product has any therapeutic value in the
treatment of diabetes,

(d) That respondent’s product contains any organic mineral ele-
ments in quantities suflicient to supply any mineral deficiency,

(¢) .That respondent’s product is a builder and cleanser of red
blood, or that it is a flushing agent which promotes cell and tissue
metabolism, or that it has great healing power or resistance-building
properties,

(f) That respondent’s product is beneficial for nerve matter, espe-
cially upon heart nerves, or that it promotes cell building, blood
fluidity, or makes body fluid alkaline, _

(¢) That respondent’s product acts on the glands or that it has
properties beneficially affecting maintenance of mucous and other
gland secretions,

(%) That respondent’s product enters into sensitive tissues, lma—
ments, and arterial walls, or is a powerful antiseptic, or that it W111
increase energy,

(?) That respondent’s product has properties eflectiye in stimulat-
ing the liver, promoting bile flow, beautifying the complexion, build-
ing bone and teeth, or in repairing tissue,

(7) That the use of respondent’s product is effective as a tonic,
eliminator, alkalizer, body builder, rerrulator, or as an antiseptic or
beautifier; :

2. Disseminating, or causing to be disseminated, any advertisement
by any means, for the purpose of inducing, or which is likely to
induce, directly or indirectly, the purchase in commerce as “com-
merce” is defined in the Federal Trade Commission Act, of respond:
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!t’s product, which advertisement contains any of the representa-
tons prohibited in paragraph 1 hereof and the respective subdivi-
8lons thereof.

1t is further ordered, That the respondent shall, within 60 days
Mter service upon it of this order, file with the Commission a report
N writing, setting forth in detail the manner and form in which
1 has complied with this order. '
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I~ e MATTER OF

JACOB SWIMMER, i)OING BUSINESS AS NATIONAL
LACQUER MANUFACTURING CO. AND NATIONAL
TITANIUM CO.

COMPLAINT, FINDINGS, AND MODIFIED ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1014

+  Docket 4088. Complaint, Apr. 12, 19}6—Decision, July 20, 19}2*

Where an individual, engaged in the interstate sale and distribution of ré”
conditioned paint which he obtained as waste or salvage material resultitg’
from use of a spray gun by manufacturers of automobiles, electrie 1€
frigerators, and other metal produects, and reclaimed throug h the adding of
solvents and removal of impurities—

(a) Ropresented, by means of sales letters and advertising circulars which wer®
given wide distribution,’' that the regular and customary price of his palﬂt
was $3.63 per gallon, and that the quoted price thereof of $1.53 constituted
a special, reduced, and sacrifice price;

The facts being said last figure was his usual and customary selling price, and

while the manufacturing concerns from whom he obtained his waste material

might have paid approximately the higher price for the original paint, he
never sold his reconditioned product at any price approaching such figure;

Represented that he maintained warehouses at numerous points throughout

the United States, one of which was located near the prospective purchasels

and that the quantity of paint available from such warchouse at the
quoted price was limited to the specific amount mentioned in his letter;

The facts being he had no warehouses other than that maintained by him 8
Vernon, Calif,, in connection with his processing plant, from which b€
customarily filled the order, and it was only in exceptional cases that he
was able to fill an crder with a quantity of paint already in the purchaser's
“vicinity ; and contrary to the implications in his said letter referring to
“100 galions” or some other specific amount, he was prepared to and did
fill all orders received, at said purported “sacrifice price”;

(¢) Falsely represented that his said product was “fresh stock” made entirely
from new and unused materials, and-obtained ,direct from the originﬂl
manufacturer; and .

(d) Failed to reveal, either in his letters or other advertising material or on
the labels affixed to the containers, that said product was reclaimed and
reconditioned; _

With tendency and capaclty to mislead and receive a substantial portion of the
purchasing public with respect to the nature and value of said products
thereby cgusing it to purcliase substantial ‘quantities thereof as a result of
such mistaken belief ;

(]

~—

—

£ Modifted order, published herewith, was made as of September 18, 1942,
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II"ld, That such acts and practices, under the eircumstances set forth, were all
to the prejudice of the public, and constituted unfair and deceptive acts
and practices in commerce,

Before Afr. Jokn P. Bramhall and Mr. Edward E. Reardon, trial
®Xaminers. . .
Mr. Qlark Nichols and Mr. Randolph W. Branch for the Commission.

Ur. Samuel P. Novick and Mr. G. V. Weikert, of Los Angeles, Calif.,
and My, Henry E. Manghwm, of Washington, D. C., for respondent.

CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
nd by virtue of the authority vested in it by said act, the Federal

'ade Commission having reason to believe that Jacob Swimmer,:

' individual, trading under the name, National Lacquer Manufac-
Uring Co., and under the name National Titanium Co., hereinafter
*eferred to as respondent, has violated the provisions of said act, and
It appearing to the Commission that a proceeding by it in respect
thereof would be in the public interest, hereby issues its complaint,
Sating its charges in that respect as follows: '
Aracrarix 1. Respondent, Jacob Swimmer, is an individual trad-
Mg and doing business under the name and style of “National Lac-
~ Jer Manufacturing Co.” and under the name and style of “National
Itanium Co.” with his principal office and place of business located
2 123-131 Eleventh Street, in the city of Brooklyn, State of New
ork. Respondent now is, and for more than 2 years last past

123 been, engaged in the sale and distribution of paint and paint.

Products in commerce among and between the various States of the

hited States, and in the District of Columbia. Respondent has
Maintained, and maintains, a course of trade in said products in said
“mmerce, and has caused and now causes said products, when sold
o ordered, to be shipped and transported from his place of business
N the State of New York to purchasers and users thereof located in
Various States of the United States other than in the State of New

ork, and in the District of Columbia. :

Par. 2. In the course of conduct of said business”and for the

Purpose of inducing the purchase of said products, it has been and

'S the practice of respondent to mail letters and advertising literature
0 purchasers and prospective purchasers located in various States
Of the United States and in the District of Columbia, and therein to
Make representations with respect to the price, quality, and manu-
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facture of said products and with respect to the life and status of
respondent’s business. "Typical of said -representations so made
among others, are the following:

In a warehouse near you, we have 100 gallons of Genuine Synthetic outsidé
White Paint, in five gallon steel buckets, guaranteed to be in perfect conditio?
which we will sacrifice for $1.55 per gallon, delivered.

This material was origipally manufactured by the world’s largest synthetic
paint maker and is positively fresh stock, regularly priced at $3.65 per gallo™
We procured this lot when we bought out a large manufacturing plant. >
unnsual high quality makes it ideal for indoor and outdoor structural mail
tenance on wood, metal, concrete or over old paint. )

It covers solid In one coat, brushes or sprays on easily and dries hard ovel
night to a beautiful finish. Endures severest exposure without cracking
chipping or flaking and lasts practically g lifetime. May be tinted with all oil
colors and thinned with turpentine or benzine.

So sincere are we with this offer that we are willing to extend four month®
credit on this material with the distinct understanding that unless it exceeds
your expectations in every way, you may return the entire quantity at any time
and we will pay freight both' ways and not charge you for what you've use®™

Through and by means of the foregoing statements, and others of
similar import and meaning, it has been and is the practice of re
spondent to represent and imply, among other things, that the regular
and customary price of the said paint product is $3.65 per galloD
and that it is being offered for sale and will be sold at a sacrific®
price of $1.55 per gallon; that respondent maintains warehouses ab
points other than his place of business and at places near or in t}}e
vicinity of the solicited prospective purchasers, in which a certal?
specified number of gallons of said product will be available, an
that respondent has been in business for over half a century, that
the product is fresh stock, implying that the ingredients used in it$
manufacture are fresh, unused materials; that the product is direct
from the original paint manufacturer and that this paint manl
facturer is the world’s largest synthetic paint maker; that his
product is purchased from the said world’s largest synthetic pain®
manufacturer, _ '

Par. 3. The aforesaid statements and representations are fals®
misleading, and deceptive in that the usual, regular, and customary
price of the said paint product is not $3.65 per gallon, but is $1.50
per gallon, the price at which it has been and is offered for sale and
regularly sold by respondent. The respondent maintains no ware:
houses other than the warehouse located at his place of business it
Brooklyn, N. Y., and at no time has had any quantity of paint avui}‘
able to prospective purchasers in any warehouse other than his
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Warehouse as aforesaid and not at points near or in the vicinity of
the recipients of the said letters and advertising literature. Re-
‘Pondent has not been in business for half a century or for any
%mparable length of time. Respondent’s product is not fresh stock
1t is made from waste paint which has been lost in the process of
the application of the original fresh stock on refrigeration boxes
ind other surfaces, which is recovered and sold to respondent who
Yeconditions and redissolves it into the product herein described;
Tespondent’s product is not direct from the original manufacturer
of synthetic paint as ‘it has been used before it was received by
Yespondent. The aforesaid statements of the respondent and all
Other advertising material used by him are false and misleading in
that they fail to disclose that his said product is a reconditioned, redis-
$olved paint product. :
AR, 4. The use by the respondent of the foregoing false and mis-
fading representations and implications respecting his said product

3 to its price, quality, manufacture, and location, and the failure to .

diselose in said advertising that his said product is a reconditioned
pf}int, has had and now has, the capacity and tendency to and does
Mislead and deceive a substantial portion of the purchasing public into
the mistaken and erroneous belief that said representations and impli-
‘ations are true, and causes a substantial portion of the purchasing
Dublic, because of such mistaken and erroneous beliefs, to purchase
said product. '

Par, 5. The aforesaid acts and practices of the respondent, as herein
alleged, are all to the prejudice and injury of the public and con-
Stitute unfair and deceptive acts and practices in commerce within the
Intent and meaning of the Federal Trade Commission Act.

Since the date of the issuance of the original complaint herein,
respondent has transferred his place of business from 123-131 Eleventh
Streat, Brooklyn, N. Y., to 2330 Rast ‘Thirty-seventh Street, Vernocn,
Calif. From this address respondent, in the course and conduct of his

usiness, has mailed letters to the various States of the United States.
Said letters, in addition to containing all the false and misleading
Statements and representations hereinbefore recited, bear the follow-
Ing Jetterhead or inscription: “National Titanium Company. Pacific
Coast Division.” Respondent thus represents that his office at Vernon,
Calif., is but one branch or division of his business, and that he has
Other branches or divisions in various sections of the United States.

The representations thus made by the respondent are false and
Untrue. Respondent’s only place of business is located at Vernon,
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Calif., and respondent has no branch or division in other sectlons of
the country.?

RerorT, FINDINGS AS TO THE FAcCTS, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Acts
the Federal Trade Commission on April 12, 1940, issued and sub-

* sequently served its complaint in this proceeding upon the respondents

Jacob Swimmer, an individual trading as National Lacquer Manu-
facturing Co. and as National Titanium Co., charging him with
the use of unfair and deceptive acts and practices in commerce in
violation of the provisions of that act. After the filing of respondent’s

" answer, a hearing was held on August 13, 1940, before a trial examiner

of the Commission theretofore duly designated by it, at which hearing
the attorney for the Commission served notice upon the respondents
who was present; that an amendment to the complaint would be

. sought, which amendment would raise certain issues not included 1?

the original complaint. The proposed amendment was dictated int0
the record at the hearing. No objection being offered by the respord-
ent to the amending of the complaint, the attorney for the Commission
proceeded to introduce testimony and other evidence in support of
the allegations of the complaint and of the proposed amendment, and
the respondent offered testimony and other evidence in oppositiot
thereto. Subsequently, thie Commission on April 23, 1941, entered its
order amending the complaint in conformity with the announcement
made by the Commission’s attorney at the hearing, and directing that
the evidence introduced at the hearing on August 13, 1940, be consid-

1 Complaint was amended by the addition of the above two paragraphs by order amendiné
complaint dated April 23, 1941, as follows:

This matter coming on to be heard by the Comm!ssion upon the motion of Richard P. ,

Whiteley, Assistant Chief Counsel for the Commission, for an amendment to the co™’
plaint hereln, and the Commission having duly considered said motion and the recorl
herein.

And it appearing to the Commissfon that at & hearing in this case in Los Angeles, califs
on August 13, 1940, the Commission’s trial attorney announced his intention to seek &0
amendment to sald complaint and dictated the proposed amendment into the record, the
language of such proposed amendment being identical with that set forth in the motio?
of the Assistant Chlief Counsel.

And it further appearing to the Commission that the respondent was present in perso?
at said hearing when sald announcement was made by the Commisston’s trial attorne¥
and when sald proposed amendment was dictated into the record and that the res;pondent
offered no objection to the amending of the complaint as proposed by the Commission’®
trial attorney,

And it further appearing that issue was joined at sald hearing upon the charges get
forth In said proposed amendment, and that testimony in support of said charges WAS
introduced by the Commission's trial attorney and in opposition to such charges by the
respondent,

It is therefore ordered, That the motion of the Assistant Chief Counsel be granted and
that the complaint herein be, and it is hereby, amended by adding thereto the following®
[Here follow the two paragraphs herelnbefore set out at the end of tle complaint].
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fred a part of the record to the same effect as though such amendment
12d Deen made by the Commission prior to such hearing. '
~ Thereafter, on June 2, 1941, and June 3, 1941, additional hearings
Were held before a trial examiner of the Commission theretofore duly
designated by it, at which hearings further testimony and other evi-
dence were introduced in support of and in opposition to the allega-
lons of the complaint as amended, the respondent being present at
these hearings and being represented also by counsel. Subsequently,
th? broceeding regularly came on for final hearing before the Com-
" Mission on the complaint as amended, the answer of the respondent,
®stimony, and other evidence, report of the trial examiners upon the
®vidence, and brief in support of the complaint (no brief having been
led on behalf of the respondent and oral argument not having been
Tequested) ; and the Commission, having duly considered the maiter
nd being now fully advised in the premises, finds that this proceeding

181n the interest of the public and makes this its findings as to the facts

4nd its conclusion drawn therefrom.

'
FINDINGS A8 TO TIIE FACTS

Paracrspr 1. The respondent, Jacob Swimmer, is an individual
trading and doing business under the name of National Lacquer Manu-
faCturing Co., and also under the name of National Titanium Co. For
Several years immediately preceding January 1940, respondent’s of-
fice and place of business was located at 123-131 Eleventh Street,

rooklyn, N. Y. In January 1940, respondent moved to Vernon,
Ca]if., where he opened an office and place of business at 2330 ISast
Thirty-seventh Street. While it appears that a short period of time
€lapsed before all of respondent’s business operations could be trans-
ferred from Brooklyn to his new place of business in Vernon, Calif.,
- all of such operations in Brooklyn had been discontinued by May 1940.
Since that time respondent has maintained no office or place of busi-
Ness other than that located in Vernon, Calif.

Par. 2. Respondent is engaged in the reclaiming and reconditioning
of paint, and in the sale and distribution thereof. In the course and
¢onduct of his business respondent sells and has sold his product to

Purchasers located in -various States of the United States and in the’

District of Columbia, and causes and has caused his product, when
Sold, to be transported from his place of business in the State of New
York or the State of California to, the purchasers thereof located in
Such other States and in the District of Columbia., Respondent main-
tains and has maintained a course of trade in his product in commerce
among and between the several States of the United States and in the
District of Columbia. '
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Par. 8. In the course and conduct of his business and for the pur-
pose of inducing the purchase of his product, respondent follows the
practice of addressing sales letters to numerous prospective purchasers:
‘Typical of such letters is one addressed to a business concern in Dallass
Texas, in April 1939, which read as follows:

In a warehouse near you, we now have 100 gallons of high grade Genuiné
Outside White Paint in five gallon steel buckets, guaranteed to be in perfect
condition which we will sacrifice for $1.55 per gallon, delivered. '

This material was originally manufactured by the world’s largest paint maker
and is positively fresh stock, regularly priced at $3.65 per gallon.

Its unusual high quality makes it ideal for inside and outside painting 0B -
walls, woodwork, ceilings, floors, fences, exterior structures, window frameS, '
brick, concrete, over old paint and metal surfaces. It covers solid in one coat
brushes or sprays easily and dries over night to a smooth finish. Endures .
severest exposure without cracking, chipping or ﬂaking and lasts practically &
lifetime,

It may be tinted with ordinary oil colors and thinned with turpentine.

So sincere are we with this offer that we are willing to extend six monih#®
-eredit on this material with the distinct understanding that unless it exceedS
your expectations In every way, you may return the entire quantity at any
time and we will pay fre'ight both ways and not charge you for what you've
used.

May we have your order for all or any part of this material by .return mail?

In addition to the use of individual letters addressed to specific
prospective purchasers, respondent also makes use of advertising
circulars, which are given wide distribution among prospective pur-
chasers throughout the country. These circulars contain in substance
much of the same material used in the letters.

Both the letters and circulars used by respondent have imprinted
thereon, in connection with respondent’s trade name, the legend,
“Warehouses—Principal Cities.”

Par. 4. Through the use of these representations and others of
similar import, respondent represents, directly or by implication,
that the regular and customary price of his paint is $3.65 per gallon
and that the quoted price of $1.55 per gallon constitutes a special,
reduced, and sacrifice price; that respondent maintains warehouses
at numerous points throughout the United States, one of which is
located near the prospective purchaser, and that the quantity of

" paint available to the prospective purchaser from such adjacent ware-
house at the quoted price is limited to the specific amount mentioned
in respondent’s letter; that respondent’s paint is fresh stock, being
made entirely of new and unused materials; and that the paint is
obtained by respondent direct from the original paint manufacturer.
- Par. 5. Respondent obtains his paint from manufacturers of auto-
mobiles, electric refrigerators, and other metal products on which
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Daing is used. Such manufacturers usually paint their products by
SPraying the paint on with the aid of a spray gun. During the proc-
s of spraying the paint, a substantial proportion of it rebounds
-804 collects on plates and in trays and troughs in the booth or room
Where the painting process takes place. This waste or salvage
Materia] is subsequently gathered up by the manufacturer and placed
0 barrels or other containers. Upon obtaining the material, re-
‘Pondent subjects it to certain processes which include, among other
‘hmgs,. the adding of necessary solvents and the removal of certain
Mpurities, It is this reclaimed and reconditioned products which,
Tespondent sells. He does not obtain any of his paint from paint
Manufacturers.

Neither in his letters or other advertising material, nor' on the

bels affixed to the vontainers in which his product is sold, does
"Tespondent disclose that his paint is a reclaimed and reconditioned
Product. Persons purchasing the paint do so under the impression
that they are obtaining new paint made entirely of new and unused
Materig]s, ' .

_P AR. 6, The price of $1.55 per gallon at which respondent offers
S product for sale is in no sense a special, reduced, or sacrifice
Price, but ig the usual and customary price at which respondent sells
18 product in the normal and regular course of business. While

¢ manufacturing concerns from whom respondent obtains the waste
Materia] may have paid approximately $3.65 per gallon for the
Original paint, respondent has never sold his reconditioned product
At that price nor at.any price approaching that figure.

AR, 7. Respondent has no warehouses other than the warehouse
Which he maintains in Vernon, Calif., in connectich with his processing
Dlant, Tt occasionally happens that persons ordering respondent’s
Paint decline to accept it upon arrival, and in such cases it may become
Necessary for respondent to store the paint with some transportation
%mpany or in a public warehouse until a new purchaser for the ship-
Ment can be found. At times, also, purchasers who accept the paint

dter finq fault with it, and in such instances respondent may arrange
With such persons to hold the paint and forward it toa new purchaser
% 500n as a resale can be effected. The only points to which respondent
tver ships his paint in advance of the sale thereof are Norfolk, Va.,
ind New Orleans, La. DBecause of certain advantages in freight rates,
Carload shipments of the paint are sometimes made to these points and
Stored in public warehouses pending the sale thereof. :

Respondent’s letters and circulars, however, are sent to prospective

Purchasers indiscriminately and without regard to their location, and
Irrespective of whether respondent has any paint on hand in the vicin-
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ity of the prospective purchaser. In fact, it is only in exceptlon‘ll
cases that respondent is able to fill an order with a quantity of pamt
already in the vicinity of the purchaser. The customary and usual

practice is to fill the order by shipment from respondent’s plant -

Vernon, Calif.

Par. 8. Although recpondent’s letters refer to “100 gallons” or some
other specific amount of pamt thus implying that the quantity avail-
able is limited, respondent is prepared to and does fill all orders re-
ceived, such or ders being filled at the purported sacrifice price quotefI
in the letters.

Par, 9. The Commission therefore finds that the representations
made by the respondent with respect to his product, as set forth in
paragraphs three and four hereof, are misleading and deceptive.

Par. 10. The Commission finds also that respondent’s advertising

material, including his letters and labels, is misleading and deceptive

in that it fails to disclose that respondent’s'product is not made of new
and unused materials but is a reclaimed and reconditioned products
the essential ingredient of which is waste or salvage material which
has previously been used. '

Par. 11. The Commission further finds that the acts and practices
of the respondent as herein described, including the failure of re-
spondent to disclose the true nature of his product have the tendency
and capacity to mislead and deceive a substantial portion of the pur-
chasing public with respect to the nature and value of respondent’s
produet, and the tendency and capacity to cause such portion of the
public to purchase substantial quantities of respondent’s product as &
result of the erroneous and mistaken belief so engendered.

CONCLUSION

The acts and practices of the respondent as herein found are all to
the prejudice of the public, and constitute unfair and deceptive acts

and practices in commerce within the intent and meaning of the Xed--

eral Trade Commission Act.

ORDER MODIFYING ORDER TO CEASE AND DESIST

The Federal Trade Commission having on July 20, 1942, made its

findings as to the facts and issued its order to cease and desist in this
proceeding (copies of such findings and order being served on the
respondent on July 24, 1942), and the Commission now being of the

opinion that said order to cease and desist should be modified as here-

inafter set forth.
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1t is ordered, That said order to cease and desist be, and it hereby is,
Modified to read as follows:
_ This proceeding having been heard by the Federal Trade Commis-
Slon upon the amended complaint of the Commission, the answer of
1 respondent, testimony and other evidence in support of the allega-
10ns of the complaint and in opposition thereto, taken before trial
®Xaminers of the Commission theretofore duly designated by it, report
1 the trial examiners upon the evidence; and brief in support of the
“mplaint (no brief having been filed by respondent and oral argu-
fnent. not having been requested), and the Commission having made
: lt,s ﬁndings as to the facts and its conclusion that the respondent has
Violated the provisions of the Federal Trade Commission Act.
1t 4 ordered, That the respondent, Jacob Swimmer, individually
4nd trading as National Lacquer Manufacturing Co., and as National
Atanium Co., or trading under any other name, and his representa-

IVes, agents, and employees, directly or through any corporate or

Other device, in connection with the offering for sale, sale, and distri-
Ution of respondent’s paint in commerce, as “commerce” is defined in
re Federal Trade Commission Act, do forthwith cease and desist

Om : : '

%- Representing as the customary or regular price of respondent’s
Paing any price which is in excess of the price at which such paint is
Tegularly and customarily sold by respondent in the normal and usual
t0urse of business. S

2. Representing, directly or by implication, that the price at which
TSpondent offers his paint for sale constitutes a special, reduced, or
Sa‘fl"iﬁce price, when in fact such price is the usual and customary
Pries gt which respondent sells his paint in the normal and usual
fourse of business.

?’- Representing, directly or by implication, that respondent main-
s any warehouse other than that maintained at his manufacturing

int jn Vernon, Calif. '

4. Representing, directly or by implication, that respondent has any
SPecified quantity of paint warehoused or on hand in the vicinity of
pro'Spectivga purchasers, when respondent does not in fact have such

~Tantity warehoused or on hand in the designated locality.

5. Representing, directly or by implication, that the quantity of
Tespondent’s paint available to prospective purchasers is limited, when
*espondent is in fact prepared to fill all orders received.

8. Using the words “fresh stock” to designate or describe any
tclaimed or reconditioned paint, or otherwise representing, directly

npmat
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or by implication, that such paint is new paint or is made from new
and unused materials. :

7. Representing, directly, or by implicatiqn, that respondent’s paint
is obtained by him direct from paint manufacturers, when such is not
the fact.

8. Advertising, offering for sale, or selling reclaimed or recondi-
tioned paint without clearly dlsclosmrr in all sales letters and other
advertising media, and on labels- ﬂﬁixed to the containers in which
such paint is sold, that such paint is a reclaimed or reconditioned pr od-
uct made prmmpally from salvage material.

It is further ordeved, That the respondent shall, within 60 d’qu'

after service upon him of this order, file with the Commlssmn a report
in writing setting forth in detail the manner and form in which he
has complied with this order.
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Complaint -

Ix THE MATTER OF

- UNITED DIATHERMY, INC. .

c()MPIAIN'J.‘, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF
SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 4453. Complaint, Jan, 28, 1941—Decision, July 20, 1942

Where a corporation, engaged in interstate sale and distribution of its ‘“Unlted
Short Wave Diathermy"” device, for home use in self-administered applications
of dlathermy ; by means of advertisements~-
Represented that its sald device or apparatus, when used in the treatment
of self-diagnosed diseases and allments by self-application in the home, was a
fafe, harmless, and effective means for treatment of rheumatism in its
various forms in all parts of the body, arthritis, neuritls, bursitis, lumbago,
8clatica, neuralgia, sinus trouble, and colds, and for the alleviation of pain
™ resulting from such conditions;
€ facts belng diathermy is not a safe therapentic adjunct for unsupervised
home use; said device was pot a competent treatment for acute arthritis
Characterized by infection, acute bursitis, sinus trouble in which there is a
Tetention of pus, or for. any disease or condition Involving an acute inflam-
latory process; application in excess dosage in cases where there are ad-
vanced blood vessel changes of the legs will not only cause serious burns but
lead to gangrene and necessitate amputation; use of such a device for
Symptoms of neuralgia or neuritis without proper diagnosis may result In
fatally delaying treatment of underlylng dtsease or cause; and application
In area of the body where appreclation of heat has been impaired or lost may
result in serlous burns; and
(v) Falled to reveal all the facts material in the light of sald representat!ons or
With respect to aforesaid consequences which might result from the use of
8aid device under prescribed or usual conditions;
ith effect of misleading and deceiving a substantial portion of the purchasing
Public into the mistaken bhelief that such statements were true, thereby
inducing it, because of such bellef, to purchase gald device: .
€ld, That such acts and practices, under the circumstances set forth, were all
to the prejudice and injury of the publle, and constituted unfair and deceptlve
kets and practices in commerce,

(a)

Wit

Before My, Lewis €. Russell, trial examiner.

Mr, R, A. McOuat, Mr. James 1. Rooney and Mr. William M. King
for the Commission. S~

Mr, Mortimer Oohn, of New York City, for respondent,

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
nd by virtue of the authority vested in it by said act, the Federal
rade Commission, having reason to believe that Un1ted Diathermy,
Dic,, a corporation, hereinafter referred to as respondent has violated
509749m—43—vol. 85——15
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the provisions of the said act, and it appearing to the Commissio?
that a proceeding by it in respect thereof would be in the publi¢
interest, hereby issues its complaint, stating its charges in that respect
as follows: ' '

Paracrara 1. Respondent, United Diathermy, Inc., is a corpors
tion, created, organized and existing under and by virtue of the laws
of the State of New York, with its office and principal place of busV
ness at 100 West Forty Second Street, New York, N. Y. '

Par. 2. The respondent is now, and for-more than 1 year last pas?
has been, engaged in the sale and distribution of a certain device oF
apparatus designated as United Short Wave Diathermy.

In the course and conduct of its business, the respondent cause®
said device or apparatus, when sold, to be transported from its plac®
of business in the State of New York, to purchasers thereof locate
in various other States of the United States and in the District 0
Columbia.

Respondent maintains and at all times mentioned herein, has maiv-
tained a course of trade in said device or apparatus, in commerce
between and among the various States of the United States and in the
District of Columbia.

Par. 8. In the course and conduct of its aforesaid business, the re:
spondent has disseminated and is now disseminating, and has cause
and is now causing the dissemination of, false advertisements con*
cerning its said product by the United States mails and by variou®
other means in commerce, as commerce is defined in the Federal Trade
Commission Act; and respondent has also disseminated and is now
disseminating, and has caused and is now causing the disseminatio?
of, false advertisements concerning its said product, by various meanS
for the purpose of inducing, and which are likely to induce, directly
or.indirectly, the purchase of its said product in commerce, as, com-
merce is defined in the Federal Trade Commission Act.

Among, and typical of, the false, misleading, and deceptive state’
ments and representations contained in said false advertisements
disseminated and caused to be disseminated, as hereinabove set fort?’
by the United States mails, by advertisements in newspapers, by rad10
continuities and other advertising literature, are the following:

Arthritis alleviated by short wave diathermy. Modern science has given U3
a great discovery * * * short wave diathermy for the home. a FREE
demonstration will convince you, as it has many others, of the pain relieving
penetrating heat it produces. Prominent physicians and leading hospitals today
approve of short wave diathermy for Arthritis—Bursitis—Neuralgia—Rheunm#”

tism—Lumbago—Sciatica—Neuritis—Sinus Trouble. Illustrated booklet mailgd
on request.
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United Diathermy, Inc.
INNER HEAT FOR INNER HEALTH
100 West 42nd St., N. Y. C.

* Why Suffer? Relieve Pains of
Rheumatism Sciatica ,
. Bursitis Arthritis
Lumbago Neuralgia
Sinus Trouble Neuritis

a NOW, in your own home United Diathermy offers you a new home unit just
8 efficient ag equipment used in hospitals, yet as_easy to operate as your radio.
0u, too, can get quick relief from rheumatie or muscular pains.
‘VODOD’t keep on suffering, day after day. Science has found a way to alleviate
;um- agonizing paing * * * g3 remedy so simple and effective, Short wave
Athermy is being used successfully, Today YOU can alleviate quickly the
%onizing pains. Why suffer any longer? The United portable model is as
sllee and safe to operate as your radio. It is just as efficient as the equip-
Ment ysed in hospitals. In order to prove to you what United Short Wave
lathermy can do for you, we invite you to try it in your own home. Just fill
%0t the coupon and you can have a free frial right in your own liome. Mail this
Coupon today. This offer free to anyone living within 200 miles of New York City.
Short wave Diathermy Relieved My Leg DPains (picture of woman with device
"DIied to 1eg above and below knee). ’
To you who shffer from all forms of Rheumatic discomfort such as arthritis,
“ffurltis, bursitis, lumbago, éciatica, neuralgia, sinus trouble, colds, and rheuma-

tism 1n an parts of the body, we dedicate this booklet, Short Wave Diathermy—

Sclence’s latest most amazing achievement—here is & method that accomplishes
What it sets out to do—alleviates the pain from all forms of rheumatic and
Muscular discomfort. United Short Wave Diathermy for IIome Use. A new
*Ta in gelf-treatment—a method that is simplicity itself-——a method that you can
Use for alleviation of your pains in the privacy and comfort of your own
Ome, (Short Wave Diathermy) electro magnetic waves (radio waves) arve
®onverted into heat that is able to penetrate deeply into the body.
Simple—Efficient—Safe.
A gafe, simple and effective’ means to alleviate your pain. No longer do you
ave to take your clothes off—penetrates even through your shoes. One of the
€St times to take a United Short Wave treatment is at night before you go to
SleeD * * ¥ Your body i{s more receptive to beneficial trentment and retains

the heat longer. As you can see in the pictures throughout this bboklet, the .

Wethod of applying the new United Short Wave Diathermy is so simple that
Anyone can use it safely and effectlvely. ~—

People everywhere are finding out for themselves * * * that short wave
‘]i&thermy can alleviate paing dne to arthritis, neuritis, bursitis, lumbago,
s('hltica, neuralgia, sinus trouble, and ‘all forms of rheumatism. Short wave
Ulathermy has the approval of medical men * * * - it is used In hosplitals and
Other medical Institutions. Short wave diathermy is so simple and so safe, that
€ven a child can use it. * * * Thousands of people have found relief from:
bain in short, wave diathermy. It's safe * * * sure. It's approved by
Redical authorities. There's no reason why anyone should centinue to- suffer
Dain and discomfort. Short wave diathermy is the sclentific answer to pain.

\
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A good many of us suffer from painful conditions of the shoulders, back, chest
feet, head, arms, knees, and other parts of the body. United Short Wave
Diathermy can alleviate these conditlons. The modern way of alleviating your
pains is with United Short Wave Diathermy.

With United, you can take these Short Wave treatments easily and effectively
yourself, in your own home and without the assistance of anyone.

Par. 4. By the use of the representations hereinabove set forth and
other representations similar thereto not specifically set out herein
respondent represents that its device or apparatus, advertised as
United Short Wave Diathermy, when used by the unskilled lay publio
in the treatment of self-diagnosed diseases and ailments of the human
body by individual self-application in the home, is a scientific, safes
harmless, and effective means and method for the treatment of rheuma-
tism in its various forms in all parts of the body, arthritis, neuritis
bursitis, lumbago, sciatica, neuralgia, sinus trouble, and colds, and
for the alleviation of pain resulting therefrom, and that its use will
have no ill effects upon the human body. \

Par. 5. The foregoing representations are grossly exaggerated
false, and misleading. Respondent’s device or apparatus, designate
as United Short Wave Diathermy, is composed principally of #
transformer, a short wave generator, two radio tubessand two coils
housed in a portable cabinet. The device operates upon approximately

. a 13 meter wave length with a power output of approximately 160

-

watts, The power is obtained from house current by the necessary
connection and transmitted through said device to the patient by means
of two electric cords, each of which terminates in an insulated elec-
trode. The application to the patient is made usually by placing the
electrodes in such position that the power may pass between sai
electrodes through the affected area, at stated intervals for varying
periods of time, . '
The individual self-application of said device by the unskilled lay
public in the home, under the conditions prescribed in said advertise-
ments or under such conditions as are customary or usual, will not
accompli%h the results claimed by the respondent and is not a scien-
tific, safe, harmless, and effective means and method to be used in
the treatment of self-diagnosed diseases and ailments of the haman

- body, or for the alleviation of pain resulting therefrom, and may

cause severe electric burns or other serious and irreparable injury
to health. - a :
The said device does not constitute a competent treatment for con-
ditions of acute inflammation of the nerves, such 'as neuritis, neu-
ralgia, sciatica, and lumbago, and acute inflammation of the joints,
such as bursitis, arthritis, and lumbago, or rheumatic pains associ-

-ated with acute inflammatory conditions of the nerves and joints, and
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1?3 use in such conditions may result in further swelling of inflamed
tissue, thereby increasing the congestion of the inflamed part and
SPreading the inflammation to adjacent tissue and allowing the
absorption of toxins, if present.

Furthermore, the use of said device for the relief of pain due to
leuralgia or neuritis, which may be symptoms of some deeper under-
Jing disease or cause such as tumor, tuberculosis, syphilis, cancer,

Or diabetes, may fatally delay proper diagnosis and treatment.

.The application of diathermy in conditions of acute sinus trouble
Way result in further increasing congestion of the mucous membrane

of the sinuses, nose, and throat, causing increased absorption of bac- -

teria) toxins, if present, perpetuating the congestion of the mucous
Membrane, ,

The application of said device by the unskilled layman in the treat-
Ment of pains in the knees may fatally delay proper diagnosis and
Freatment, in that cancer of the spine may, and often does, evidence
liself by severe pain in said areas.

Diathermy, when applied in excess dosage in the treatment of
Severe pains in the extremities in the presence of advanced blood
Vessel changes of the legs, may cause serious burns and may directly
®ad to gangrene and necessitate amputation of the legs.

When diathermy is applied to areas which may be affected by
Malipnant tumors, such use may result in stimulating the growth of
Cancerous cells or in spreading the trouble to other tissues.

In those areas of the skin where the sense of heat has been lost,
due to injury or impairment of the peripheral nerves, the application

f said device may result in tissue destruction and severe burns,

_There are many diseases and conditions in the treatment of which
dlathermy would be contra-indicated. There are other conditions in
Which the efficacy of diathermy is dependent upon the method and

- uration of its use. In both of the above classes of cases the use or

Improper use of diathermy might aggravate rather than relieve such
Conditions. Furthermore, many conditions, including some of those
Or which respondent recommends its device, are sometimes symp-
tomatic or indicative of underlying systemic disorders for which
treatment by diathermy would have no therapeutic value and might
ven be injurious. It would be impossible for a member of the lay
Public to correctly diagnose his ailment or condition or to determine
the underlying cause of such disorder. It would also be impossible
Or such person to correctly detérmine the method and duration of
the use of diathermy. Consequently, the use of diathermy requires
the diagnosis of the ailment or condition by a competent medical

e e e

e




194 FEDERAL TRADE COMMISSION DECISIONS
Findings 35F.T.C

authority in order to determine if diathermy is indicated and the
method and duration of treatment which should be prescribed.

Par. 6. In addition to the representations hereinabove set forth, the
respondent has also engaged in the dissemination of false advertise-
ments in the manner above set forth, in that said advertisements 0
disseminated fail to reveal all facts material in the light of such repre-
sentations or material with respect to consequences which may result
from the use of said device or apparatus, under the conditions pre-
scribed in said advertisements, or under such conditions as are cus
tomary or usual, and that the use of said device may result in seriot$
and irreparable injury to health.

The said advertisements are further false, as aforesaid, in that said
advertisements also fail to conspicuously reveal that the device may be
safely used only after a competent medical authority has determined,
as a result of diagnosis, that diathermy is indicated and has prescribed
the frequency and amount of application of such diathermy treat-
ments and the user has been adequately instructed in the method of
operating such device by a trained technician. '

Par. 7. The use by the respondent of the foregoing false, deceptives
and misleading statements and representations with respect to it
device or apparatus, disseminated as aforesaid, has had and now has
the capacity and tendency to, and does, mislead and deceive-a sub-
stantial portion of the purchasing public into the erroneous and mis-
taken belief that such statements, representations and advertisements
are true and induce a portion of the purchasing public, because of such

. erroneous and mistaken belief, to purchase the respondent’s said device
or apparatus.

Par. 8. The foregoing acts and practices of the respondent, as herein
alleged, are all to the prejudice and injury of the public and constitute

unfair and deceptive acts and practices in commerce within the intent

and meaning of the Federal Trade Cominission Act.
Rerort, FiNDpINGS A8 1O THE Facts, aNp ORpER -

Puvsuant to the provisions of the Federal Trade Commission Acts
the Federal Trade Commission on January 28,1941, issued and subse-
quently served its complaint in this proceeding upon respondents
United Diathermy, Inc., a corporation, charging it with unfair and
deceptive acts and practices in commerce in violation of the provision$
of said act. After the issuance of said complaint and the filing of
respondent’s answer thereto, testimony, and other evidence in support
of and in opposition to the allegations of said complaint were intro-
duced before an examiner of the Commission therefore duly desig-
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Uated by it; and said testimony and other evidence were duly recorded
ind filed in the office of the Commission. Thereafter, the proceeding
"gularly came on for final hearing before the Commission on the said
(.:Omplaint, the answer thereto, testimony, and other evidence, briefs
' support of the complaint and in opposition thereto, and the oral
guments of counsel; and the Commission, having duly considered

€ matter and being now fully advised in the premises, finds that this
‘DI'OCGeding is in the interest of the public and makes this its findings
U to the facts and its conclusion drawn therefrom.

FINDINGS AS TO THE FACTS

Paracrarm 1. Respondent, United Diathermy, Inc., is a corporation
O'ganized and existing under and by virtue of the laws of the State
°f New York and having its office and principal place of business at
100 West, Forty-second Street, New York, N. Y. It is now, and for
%eVeral years last past has been, engaged in the sale and distribution
% a certain electrical device or apparatus designated as “United
Short Wave Diathermy.”

4R. 2. In the course and conduct of its aforesaid business, re-
“Pondent causes said device or apparatus, when sold, to be transported
'om its place of business in the State of New York to purchasers
tlleI“EO:E located in States of the United States other than New York,
&n.d respondent maintains, and has maintained, a course of trade in
°21d device or apparatus in commerce between and among the various
tates of the United States, ' '

Par, 3, Respondent’s device or apparatus is essentially a portable
“abinet containing means for the generation of electrical short waves
ind the application thereof to parts of the human body by means of
]I“Sulated electrodes. The electrical energy necessary for the opera-
t}OIl of this device is secured by attaching it to the domestic electrical
“reuits in the user’s home, and it has a power output of approxi-
Mately 160 watts. The device has a means of modulating the power
Utput and a time switch which will automatically limit its period
°f operation to a predetermined time, such time being subject to the
“ontro] of the operator. When the two electrodes are applied to the
User’s body and the device or apparatus put in operation, the passage
°f the electrical short waves between the electrodes creates heat within

€ body tissues of the user because of their resistance to the passage
°f such electrical currents. This device or apparatus is offered for
%le anq sold to members of the public for use in giving self-admin-
I8tered applications of diathermy in their homes. N

T et e eeamon
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Par. 4, In the course and conduct of its business as* aforesaids
respondent, by means of the United States mails and by various
means in commerce, as “commerce” is defined in the Federal Trade
Commission Act, has disseminated and is now disseminating, and has
caused and is now causing the dissemination of, false advertisements
concerning its said “United Short Wave Diathermy” device or app3:
ratus; and respondent, by various means, has also disseminated an
is now disseminating, and has caused and is now causing the dis-
semination of, false advertisements for the purpose of inducing, aI}d
which are likely to induce, directly or indirectly, the purchase of said
device or apparatus in commerce, as “commerce” is defined in the
Federal Trade Commission Act. _

Among and typical of the false, misleading, and deceptive state-
ments, and representations contained in said false advertisements
disseminated and caused to be disseminated as aforesaid, are the
following:

Arthritis alleviated by short wave diatheriny. Modern science has give?
us a great discovery * * * sghort wave dlathermy for the home. A FRE
demonstration' will convince you, as it has many others, of the pain relievind
Dvenetrating heat it produces. Prominent physicians and leading hospitals toda¥y

approve of short wave diathermy for Arthritis—'—Bursltis—Neuralgia—Rheuma'
tism—Lumbago—=Seciatia—Neuritis—Sinus Trouble. Illustrated booklet maﬂed

on request.

* L ] - - [ J . ]
Why Suffer? Relleve Pains of

Rheumatism Sciatiea

Bursitls o Arthritis

Lumbago Neuralgia

Sinus Trouble Neuritis

Now, in your own home United Diathermy offers you a new home unit just
as efficlent as equipment used In hospitals, yet as easy to operate as your radlo-
[ ] ] ] | [ L] »

You, too, can get quick relief from rheumatle or muscular pains.

L J ] L . . » * *

Don't keep on suffering, day after day. Sclence has found a way to alleviaté
your agonizing pains * * * ga remedy so simple and effectlve.

Short wave diathermy is being used successfully. Today YOU can alleviaté
quickly the agonizing palns. Why suffer any longer? The United portab1°
model is as simple and safe to operate as your radlo. It is just as effictent
as the equipment used in hospitals. In order to prove to you what United
Short Wave Diathermy can do for you, we invite you to try it in your ow?
home. Just fill out the coupon and you can have a free trial.right in youf
own home. Mall this coupon today. This offer free to anyone living witbin
200 miles of New York City.
. L ] L ] * L] L L d *

Short Wave Diathermy Relleved My Leg Pains.

(Plcture of woman with device applied to her leg above and below knee.)

i
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To you who suffer from all forms of Rheumatic discomfort such as arthritig,
Reuritis, bursitis, lumbago, sciatica, neuralgia, sinus trouble, colds, and rheum-
3tSm in a1l parts of the body, we dedicate this booklet. Short Wave Diathermy
™ Sclence’s latest most amazing achievement—here i3 a method that accomplishes
What it gets out to do—alleviates the paln from all forms of rheumatic and
?“SCular discomfort. United Short Wave Diathermy For Home Use. A new
T in self-treatment—a method that is simplicity itself—a method that you can
USe fop alleviation of your pains in the privacy and comfort of your own home.
i hort Wave Diathermy) electro magnetic waves (radio waves) are converted
Uto heat that s able to penetrate deeply Into the body.

* * * * * * *

Simple—Efficient—Safe

A safe, simple and effective means to alleviate your pain, No longer do you
ve to take your clothes off—penetrates even through your shoes. One of the
sest times to take a United Short Wave Treatment is at night before you go to
B €p * » » your body 1s more receptive to beneficial treatment and retains the
oe&t longer. As you can see in the plctures throughout this booklet, the method
applying the new United Short Wave Diathermy is so simple that anyone can

S¢ it safely and effectively.

* * * * * * *

People everywhere are finding out for themselves * * * that short wave
le thermy can alleviate pains due to arthritis, neuritis, bur§1tis, lumbago, sclat-
%, neuralgia, sinus trouble, and all forms of rheumatism. Short wave dlathermy
08 the approval of medical men * * * It is used in hospitals and other
Medica} institutions. Short wave diathermy is so simple and so safe, that even
child can use it. * * * Thousands of people have found relief from paln
U short wave diathermy. It's safe * * * sgure. It’s approved by medical
Ythorities. There's no reason why anyone should continue to suffer pain and
oi.'SCOmfort. Short wave diathermy is the scientiflc answer to pain. A good many
Us guffer from painful conditions of the shoulders, back, chest, feet, head, arms,
€es, and other parts of the body. United Short Wave Diathermy can alleviate
?Se conditions. The modern way of alleviating your pains is with United
hort Wave Diathermy.

With United, you can take these Short Wave treatments easily and effectively
y"lll'self.', In your own home and without the assistance of anyone.

' PAR 5. By the use of statements such as those set out in the pre-
teding paragraph, respondent represents that its device or apparatus

own ag “United Short Wave Diathermy,” when used by members of
& general public in the treatment of self-diagnosed diseases and ail-

Ments of the human body by individual self-application in the home, .

18 & safe, harmless, and effective means and method for, the treatment
of rheumatism in its various forms in all parts of the body, arthritis,
Deuritis, bursitis, lumbago, sciatica, neuralgia, sinus trouble, and
tolds, and for the alleviation of pain resulting from such conditions.
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In truth and in fact respondents’ device or apparatus is not safe and
harmless, and when used by an untrained person may result in severt
burns or other serious injury to health. It isnot a competent and effec-
tive treatment for acute arthritis characterized by infection, acut®
bursitis, sinus trouble in which there is a retention of pus, or for any
disease or condition involving an acute inflammatory process. -

Par. 6. Respondent’s representations concerning its said device OF
apparatus also constitute false advertisements for the reason that they
fail to reveal all of the facts material in the light of such represent?-
tions, or material with respect to consequences which may result from
the use of said device or apparatus under the conditions prescribed oF
under such conditions as are eustomary and usual. '

The use of respondent’s device or apparatus in applying high-fre-
quency electric currents to produce heat in body tissues for ther '1peut10
purposes is a form of treatment powerful enough to do serious injury
to the user if improperly applied. Such a machine or device, whe?
used unskillfully, will burn or otherwise seriously damage the persol
to whom it is applied. ‘The application of such diathermy by an un
skilled person, in cases where there are advanced blood vessel changes
of the legs (usually characterized by severe pains in the extremities)s
will, in excess dosage, not only cause serious burns but will lead direct!y
to gangrene and necessitate amputation of the leg. Neuralgia an
neuritis are symptoms of some underlying disease or cause, and the
attempt to relieve the pains resulting from such conditions by the 1€
of a diathermy device or apparatus such as respondent’s without seek”
ing to secure proper diagnosis as to the cause of such pains, may result
in fatally delaying the commencement of diagnosis and treatment 0
the underlying disease or cause. The application of diathermy in any
area of the body where appreciation of heat has been impaired or lost
may result in serious burns and destruction of tissue, and diathermy
is definitely contraindicated in any acute inflammatory process, acut®
arthritis characterized by infection, acute bursitis, and sinus trouble i
which there is a retention of pus.

The safe and intelligent use of a diathermy device or apparatus suCh
as respondent’s requires that there first be a complete diagnosis by 2
competent physician, a determination of whether or not diathermy 19
indicated, and, if so, the amount of heat to be applied and the place-
ment of the electrodes, control and reguldtion of the dosage, and pre
ventive measures against burns and tissue destruction. DiathermY
is not a safe therapeutlc adjunct in the hands of an untrained pelsor"
for unsupervised home use.

Par. 7. The use by the respondent of the false, deceptive, and mis*
leading statements and representations set out herein with respect t0
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1ts device or apparatus, disseminated as aforesaid, has had, and now
38, the capacity and tendency to, and does, mislead a substantial
Portion of the purchasing public into the erroneous and mistaken
elief that such statements and representations are true, and induces
% portion of the purchasing public, because of such erroneous and
Mistaken belief, to purchase respondent’s said device or apparatus.

CONCLUSION

rljhe aforesaid acts and practices of the respondent are all to the
Prejudice and injury of the public, and constitute unfair and decep-
Ve acts and practices in commerce within the intent and meaning
of the Federal Trade Commission Act.

ORDER TO CEASE AND DESIST

_This proceeding having been heard by the Federal Trade Com-
Mission upon the complaint of the Commission, the answer of
reSDondent, testimony, and other evidence in support of and in
IOPI?OSit-ion to the allegations of said complaint taken before an ex-
iminer of the Commission theretofore duly designated by it, briefs

e‘% herein, and oral arguments by counsel, and the Commission
ra"mg made.its findings as to the facts and its conclusion that said
®Spondent has violated the provisions of the Federal Trade Com-
Mission Act: _ '

. 1t is ordered, That respondent, United Diathermy, Inc., its officers,
SPresentatives, agents, and employees, directly or through any cor-
Porate or other device, in connection with the offering for sale, sale,
2" distribution of an electrical device or apparatus designated as
of hited Sh.ort “Tnv'e Diathermy,” or any other device or apparatus
. Substantially similar character, whether sold under the same name
01: l.lnd.er any other name, do forthwith cease and desist from directly

U Indirectly disseminating or causing to be disseminated, by means
°f the United States mails, or by any means in commerce, as “com-
Merce” jis defined in the Federal Trade Commission Act, any adver-
“lsefflem; concerning the electrical device or apparatus designated

~uted Short Wave Diathermy;” or disseminating or causing to.be
iISSelI‘unated any advertisement, by any means, for the purpose of
nducmg, or which is likely to induce, directly or indirectly, the
Purchase in commerce, as “commerce” is defined in the Federal Trade
. (;m_mission Act, of the electrical device or apparatus designated

“Mited Short Wave Diathermy,” which advertisement :

. L Represents, directly or through inference, that said device or

Pparatus is safe or harmless;

S et i e e e
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2. Represents, directly or through inference, that said device or,
apparatus has any therapeutic value in the treatment of arthritis
characterized by infection, bursitis where the condition is acute, sinus
trouble in which there is a retention of pus, or any disease or condi-
tion involving an acute inflammatory process;

3. Represents, dlrectly or through inference, that said device or
apparatus constitutes a4 competent or effective treatment for rheuma-
tism, arthritis, neuritis, bursitis, lumbafro, sciatica, neuralgia, sinus
trouble, or colds, or for the alleviation of pain resultmg from any of .
said disorders or ailments, unless such advertisement is specifically
limited to those cases of such disorders or ailment which do not
involve acute inflammatory processes;

4. Fails to reveal clearly, conspicuously, and unequivocally that
said device or apparatus is.not safe to use unless and until a com- -
petent medical authority has determined as a result of diagnosis that
the use of diathermy is indicated and has prescribed the frequency
and rate of application of such diathermy treatments and the user
has been thoroughly and adequately instructed by a trained techni-
cian in the use of such diathermy device or apparatus. '

It is furtker ordered, That the respondent shall, within 60 days .
after service upon it of thls order, file with the Com:nlssmn a report
in writing setting forth in detail the manner and form in which it
has complied with this order. .
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Ix THB MATTER OF

AGRICULTURAL INSECTICIDE & FUNGICIDE ASSOCIA-
TION, ITS OFFICERS, DIRECTORS, AND MEMBERS,
ET AL.. _ . :

cOMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 28, 1914

‘Docket }145. Complaint, May 29, 1940—Decision, July 24, 1942

Where numerous concerns, engaged in the manufacture and competitive Inter-
state sale and distribution of various types of insecticldes, fungicides, and
related items, including such bulk or staple items as arsenate of lead, cal-
clum arsenate, lime sulphate, nicotine, etc., as well as patented items; and
the Association, of which all but two of sald concerns were members; and
its variouns officers and directors; entering into an understanding, agreement,

. combination, or conspiracy to restrict, restrain, and suppress competition in
the sale and distribution of various types of Insecticides, fungicides, and
related items to customers—

' (a) Agreed to flx and maintain uniform prices, terms, and discounts at which

+ sald items were to be sold to varlous classes of customers, and to cooperate

~

with each other in the enforcement and malntenance of said fixed prlces,,

terms, and discounts by exchanging information through said Association
. a8 to prices, etc., at which said members and certain nonmembers were
8elling and offering their said products; and

Where gaid members— : .

(®) Concertedly fixed many of the said agreed prices on a delivered basis t
certairi consumers and to various classes of dealers, including therein actual
rail freight to purchasers at respective destinations but no allowance on

* shipments by truck; with intent and effect of preventing differences in the
delivered cost to many buyers by reason of differences in the cost of delivery
from the members’ respective shipping polnts;

¢) Entered into agreements to fix and maintain uniform price differentials
between carload and less than carload lots, and uniform discounts for pay-
ment of invoices within certain fixed periods; and

(d) Entered Into agreements to fix the prices to be quoted on all government,
State, and municipal bids, and to require dealers to maintain certain uniform
retail prices; and ]

ere sald members, various individuals, officers, and directors of aforesaid
Assoclation, and others, as aforesaid, or certain of them, as the case might
be, pursuant to and in furtherance of aforesaid general understapdlngs,

o ete—

(e) Organized sald Association to act as a clearing house for the exchange of
statistical, price, and trade Information submitted by the members, including
Treports as to the prices, terms, and discounts at which various products were
8old or offered, and advance notice of future prices; and . .

-(_f) Attended regular meetings of the.Assoclation at convenient locations, at
.which were discussed trade and competitive conditlons and matters such as
use of all legal efforts to police filed price schedules, continuance of the price

7
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basis, protection of prices in certain territories, withlholding of freight allow-
ances on shipments from jobbers’ stocks, ete., the naming of the minimum
price for quotation on all government, state, and municipal bids, and tbe
fixing of various prices and action in the interest of maintaining various
price levels, and trade policies, and prices to be charged were agreed on; and

‘Where aforesaid Association, pursuant to said agreements, ete.—

(g) Acted as a clearing house for the exchange of aforesaid information and
policed reported failures to adhere,. as agreed and understood among the
members, to the prices respectively filed with it;

(h) Held meetings from time to time to vote on deulers te be recognized 85
distributors of products in question, and compiled and distributed to th¢
members and cooperating nonmembers lists of dealers to be recognized 8%
retailers and sold as such to the exclusion of others, and also lists of dealers
to be similarly sold by them on a wholesale basis, and assisted in policiﬂg
the enforcement of the use of such ‘‘distributor guides” or ‘“white Yists” i

(i) Mailed out n special bulletin dealing with the merchandising policy for tb¢
industry, which advised that “B"” and “C” buyers must be registered with
the Association, and their names added or rejected by “mutual agwemenfs'
and reviewed by the Board of Directors at their next meeting;

(§) Maintained an open price filing system whereby it relayed to the members
and to cooperating nonmember ¢oncerns advance notice of immediate ap
future price rises and declines; and

Where two member corporations, engaged in the manufacture and competitivé
interstate sale and distribution of monchydrated copper sulphate and cef
tain other copper sulphate byproducts and specialties—

(k) Agreed with other members of aforesald Association that copper producefs
would sell only to a selected list of agents, and that sales were to be made
in car lots to legitimate dealers and jobbers at the established price schedul®
only; and named a committee to submit a list of agents and proposed pric®
schedules, and agreed thercon and established the same;

With tendency and effect of unduly restraining and suppressing competltlon in
the sale and distribution of insecticides, fnngicides, and related items; ¢
enhancing the prices of said products and maintaining them at artiﬁciﬂl
levels .above those which would prevail under .open competition; and of

" tending to create a monopoly in said concerns in the manufacture, sale at
distribution of said products:

Held, That such acts and practices, under the circumstances set forth, hindered
and prevented price competition between said concerns in the sale of th®
products in question; placed in said concerns the power to control ap
enhagce prices; unreasonably restrained commeérce in said products; and
coustituted unfair methods of competition in commerce.

Before Mr. Lewis C. Russell, trial examiner.

Mr. Reuben J. Martin for the Commission.

Scandrett, Tuttle & Chalaire, of New York City, and Govingtomts
Burling, Rublee, Acheson & Shorb of Washington, D. C., for Agri-
cultural Insecticide & Funglclde Assn L. S. Hitchner and June C-
Heitzman j the latter also appearing, along with—

Mr. Thomas J. McDowell, of Cleveland, Ohio, for H, D. \Vhlttlese}'a
Acme White Lead & Color Works, Lucas le Tone Co., and Sherwin-
Williams Co., Inc.;
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Franchot, Runals, Cohen, Taylor & Rickert, of Niagara Falls,
N. Y., for J. B. Cary and Niagara Sprayer and Chemical Co., Inc.;

White & Case, of New York City, for J, H. Boyd and Commercial
Chemical Co. H

MUy, Arthwr W. Rinke, of New York City, for R. E. Demmon, John
Powel] & Co., Inc., and Stauffer Chemical Co., Inc.;

Mir, Robert F. Vanughavn, of Louisville, Ky., for G. F. Leonard and

obacco By-Products & Chemical Corporation;

Mr. Henry C. Little, of New York City, for American Cyanamid
& Chemical Corporation;

Wood, Molloy & France, of New York City, for Chipman Chemical

0., Inc.; and

M r. Joim W. Eckelberry, of Wilmington, Del., for E. L. duPont de

emours & Co., Inc.

Mr, Feliz T. sztk of San Francisco, Calif., for A. J. Flebut and

alifornia Spray- Chemical Corporation,

Sullivan & Cromwell, of New York City, for G. E. Riches and
American Agricultural Chemical Co. :

Mr, Calvin A. Campbell, of Midland, Mich., for Dow Chemical Co.

My, Leland Hazard and Mr. Joseph T'. Owens, of Pittsburgh, Pa.,
for Pittsburgh Plate Glass Co., Corona Chemical Division.

My, Julien D. Goell and Levin, Rosmarin & Schwartz, of New

ork City, for Ansbacher-Siegle Corporation.

Willkie, Owen, Otis, Farr & Gallagher, of New York City, for
General Chem1ca1 Co.

Reeves, Todd, Ely & Beaty, of New York City, for Phelps Dodge

efining Corporatlon

Guggenhczmer Unitermyer & Goodrwh of Washington, D. C., and
Guggenkezmer & Untermyer of New York City, for Tennessee

Orporation.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
Ind by virtue of the authority vested in it by said act, the Federal

rade Commission having reason to believe that the corporations,
Associations, firms, and individuals naned in the caption hereof, here-
mafter referred to as 1espondents, have been and are now using unfair
Methods of competltlon in commerce, as commerce is defined in said
Act, and it appearing to the said Commission that a- proceedmn' by
It in respect thereof would be in the public interest, hereby issues its
Lomplaint stating its charges in that respect as follows

Paracrapn 1. The respondent, Agricultural Insecticide & Fungi-
cide Association is a corporation oxganlzed and existing under the.
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laws of the State of New Jersey with its principal office and place of
business located at 285 Madison Avenue in the city of New York, N. Y
The membership of said respondent, Agricultural Insecticide & Fungl
cide Association is composed of individuals, partnerships, and corpo-
rations who are engaged in the manufacture and sale of chemical$
paints, fertilizers, various types of insecticides and fungicides, and
related items. Said respondent is hereinafter referred to for con-
venience as “respondent association.”

Par. 2. The following named individuals are or have been officers
of said respondent Agricultural Insecticide & Fungicide Association
and are named as respondents herein both in their individual capaci-
ties and as officers of said Agricultural Insecticide & Fungicide Associ-
" ation: R. N. Chipman, ¢% Chipman Chemical Co., Inc., Bound Brook
N. J., chairman of the board of directors; L. S. Hitchner, 285 Madi-
son Avenue, New York, N. Y., president and treasurer; June G
Heitzman, 285 Madison Avenue, New York, N. Y., secretary.

The following named individuals are or have been members of the
‘board of directors of said respondent Agricultural Insecticide &
Fungicide Association and are named as respondents herein both in
their individual capacities and as members of the board of directors
of said respondent association ; R. N, Chipman, % Chipman Chemical
Co., Inc., Bound Brook, N. J.; H. D. Whittlesey, % Sherwin-William$
Co., Inc., Cleveland, Ohio; H. P. Mansfield, % E. I. duPont de
Nemours & Co., Inc.,, Wilmington, Del.; J. B. Cary, % Niagar?
Sprayer and Chemical Co., Inc., Middleport, N. Y.; J. H. Boyd
% Commercial Chemical Co., Memphis, Tenn.; A. J. Flebut, ¢ Cali-
fornia Spray-Chemical Corporation, Lucas & Ortho Way, Richmond,
Calif.; R. E. Demmon, % Stauffer Chemical Co., Inc., 420 Lexington
Avenue, New York, N. Y.; G. F. Leonard, % Tobacco By-Products
and Chemical Corporation, Columbia Building, Louisville, Ky.; G, E-
Riches, % American Agricultural Chemical Co., 50 Church Street,
New York, N.'Y.; and L. S. Hitchner, 285 Madison Avenue, New
York, N. Y. Said respondents are hereinafter referred to for con-
venience as “officer and director respondents.”

Par. 3, The membership of said respondent Agricultural Insecticide
" & Fungicide Association varies from time to time and it is therefore
impractical to specifically name all of said members as respondents
herein. The following named corporations and partnerships are
representative of the whole membership of said respondent associa~
tion and are named as respondents herein individually and severally
and as members of said respondent association, and as representatives -
of all members of said respondent association as a class, including
those not herein specifically named who are also made respondents



AGRICULTURAL INSECTICIDE & FUNGICIDE ASSO., ET AL, 205
201 - Complaint

hel‘ein; Acme White Lead and Color Works, a corporation, 8250
8t. Aubin, Detroit, Mich.; American Agricultural Chemical Co., a
Corporation, 50 Church Street, New Yorlk, N. Y.; American Cyanamid
nd Chemical Corporation, a corporation, 30 Rockefeller Plaza, New
Yol‘k, N. Y., American Nicotine Co., Inc., Henderson, Ky.; The
Antiseptic Products Co., a corporation, 3101-3119 Walnut -Street,

enver, Colo.; California Spray-Chemical Corporation, Lucas &
Ortho Way, Richmond, Calif.; Chipman Chemical Co., Inc., Bound

rook, N. J.; George W. Cole & Co., Inc., New York, N. Y.; Hercules
the Co., Ltd., a corporation trading as Colloidal Products Corpora-
tion, 598 Taylor Street, San Francisco, Calif.; Commercial Chemi-
%l Co., a corporation, Memphis, Tenn.; Derris, Inc., 79 Wall Street,
New York, N. Y.; Dow Chemical Co., a corporation, Midland, Mich.;

» L. duPont de Nemours & Co., Inc., Wilmington, Del.; The Latimer-

0odwin Chemical Co., a corporation, Grand Junction, Colo.; Fred

+ Lavanburg Co., a corporation, 105 Bedford Avenue, Brooklyn,

+ Y.; Lucas Kil-Tone Co., a corporation, 322 Race Street, Phila-
delphia, Pa.; Niagara Sprayer and Chemical Co., Inc., Middleport,

+ Y.; Nicotine Production Corporation, Inc., Clarksville, Tenn.;
John Powell & Co., Inc., 114 E. Thirty-second Street, New York,

+ Y.; Sherwin-Williams Co., Inc., Cleveland, Ohio; Southern Acid &
Sulphur Co., Inc., Rialto Building, St. Louis, Mo.; Stauffer Chemical
Co,, Inc., 420 Lexington Avenue, New York, N. Y.; J. M. Taylor,

- P, Brown and E. W. Parker, partners, trading as Taylor Chemical

. Wol‘ks, Ltd., Aberdeen, N. C.; Tobacco By-Products and Chemical
Orporation, Columbia Building, Louisville, Ky.; The J. W. Wool-
olk Co., a corporation, Fort Valley, Ga.; and Pittsburg Plate Glass
C(_)-, Corona Chemical Division a corporation, 235 E. Pittsburg Ave.,
M11Waukee, Wis. Said respondents are hereinafter referred to for
Convenience as “respondent members,”

Par. 4. Respondent, Allegheny Chemical Corporation, is a cor-
Poration organized and existing under the laws of the State of Dela-
Ware and maintains its principal office and place of business at 35
North Sixth Street in the city of Reading, within the State of Penn-
Sylvania. e
. Respondent, Ansbacher-Siegle Corporation, is a corporation organ-
Iz‘fd and existing under the laws of the State of New York and main-
taing jtg principal office and place of business at 810 North Seventh

treet, in the city of Brooklyn, within the State of New York.

.Respondent, General Chemical Co., is a corporation organized and

ex{sting under the laws of the State of New York and maintains its
* Principal office and place of business at 40 Rector Street in the cit,
°f New York within the State of New York. :
500749m—43—vol. 35——16 ) :
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Phelps Dodge Refining Corporation, is a corporation organized and
existing under the laws of the State of New York and maintains it$
principal office and place of business at 40 Wall Street, in the city of
New York, within the State of New York.

Respondent Tennessee Corporation, is a corporation organized and
existing under the laws of the State of New York and maintains it
principal office and place of business at 61 Broadway, in the city of
New York, within the State of New York,

All of said respondents mentioned in this paragraph have coop-
erated with the other respondents in the acts and things hereinafter
more particularly described and set forth, and are hereinafter refer-
red to for convenience as “cooperating respondents.”

Par. 5. All of said respondent members hereinbefore set out il
par agmph 3 and said cooperating respondents hereinbefore se
out in paragraph 4, save and except respondents Phelps Dodge
Refining Corporation and Tennessee Corporation have beén for mor®
than 2 years last past and are now engaged in the manufacture an
distribution of chemicals, fertilizers, various types of insecticides and
fungicides, and related items which the said respective respondent
members and said cooperatmtr respondents sell to their respectl"e
customers located in the various States of the United States and in
the District of Columbia, causing said products, when sold, to be
transported from the State of locatxon of the respective respondent
members and cooperating respondents to the purchasers thereo
located at various points in the several States of the United States
other than the State of the origin of such shipments and in the Dis-
trict of Columbia. Except for the acts and practices engaged in by
said respondent members -and said cooperating respondents as here-
inafter set forth, said respondent members and said cooperating
respondents would be in free, open, and active competition with each
other in the sale and distribution of their respective products in com”
merce between and among the several States of the United States:
There has been and now is a course of interstate trade and commerce
in said products between said respondent members and said cooperat”
ing respondents and dealers in said products located throughout the
several States of the United States and in the District of Columbis-
At all times mentioned herein said respondent members and said cooP”
erating respondents have been in competition with other corporation?
partnerships and individuals likewise engaged in the manufacture an
sale in interstate commerce of chemicals, fertilizers, various types ©
insecticides and fungicides, and related items.
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Par. 6. Said respondents, Phelps Dodge Refining Corporation and
ennessee Corporation, have been for more than two years last past
And are now engaged in the manufacture and distribution of mono-
Ydrated copper sulphate and certain other copper byproducts and
Specialties which the said respondents sell to their respective cus-

tomerg located in the various States of the United States and in the-

istrict of Columbia, causing said products, when sold, to be trans-
Ported from the State of the location of the respective respondents
to the purchasers thereof located at various points in the several
States of the United States other than the State of origin of such
Shipments and in the District of Columbia. Except for the acts and
Practices engaged in by said respondents hereinafter set forth, said
Tespondents would be in free, active and open competition with each
Other in the sale and distribution of their respective products in
®ommerce between and among the several States of the United States.

here has been and now is a course of interstate trade and commerce

M said products between said respondents and dealers in said prod-
Uets located throughout the several States of the United States and
In the District of Columbia. At all times mentioned herein said
'espondents have been in competition with other corporations, part-
erships, and individuals likewise engaged in the manufacture and
Istribution in interstate commerce of monohydrated copper sulphate
Ind certain other copper byproducts and specialties.

Par, 7. Said respondent members acting in cooperation with each
Gther and with the said cooperating respondents and through and in
cOOI)Egration with said respondent association for more than 2 years
st past and particularly since on or about October 1, 1936, have
‘Ntered into an understanding, agreement, combination or conspiracy
imong themselves and with and through said respondent association
\nd with said cooperating respondents to restrict, restrain, and sup-
Press competition in the sale and distribution of chemicals, various
types of insecticides and fungicides, and related itemns to customers
Ocated throughout the several States of the United States and in the

istrict of Columbia as aforesaid by agreeing to fix and maintain
Uniform prices, terms, and discounts at which said items are to be
%old and to cooperate with each other in the enforcement and main-
tenance of said fixed prices, terms, and discounts by exchanging
Information through said respondent association as to the prices,
teFms, and discounts at which said respondent members and said
ooperating respondents have sold and are offering to sell their
Said products to customers and prospective customers.

Par. 8. Pursuant to said understanding agreement, combination
Or conspiracy, and in furtherance thereof, the said respondents have

\
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done .and performed, and still do and perform, the following acts
and things: _ "

‘1, Certain of said respondent members organized in February of
1934 said respondent Association, Agricultural Insecticide and Fun-
gicide Association, which said Association since its organization has
‘acted as a clearing house for the exchange of information submitted
_ to it by said respondent members including reports as to the sales
of the chemicals, various types of insecticides and fungicides, and
related items together with the prices, terms, and discounts at which
said items are sold or will be sold or offered to be sold.

2. Regular meetings of the members of said respondent Association
have been and are held from time to time at convenient locations with-
in the United States and at said meetings said respondent members
have discussed and do discuss trade and competitive conditions in said
industry and have agreed upon and established and do agree upOn
and establish trade p011c1es to be followed and prices to be charge
by said respondent members in the interstate sale and distribution of
their said products.

3. Said respondent Association has compiled and distributed t0
respondent members and to the cooperating respondents white list$
containing the names of those dealers in chemicals, various types 0
msect1c1des and fungicides, and related items, who are to be sold by
the respondent members and the said cooperating respondents on &
wholesale basis to the exclusion of other dealers which said lists ar®
known as Distributor Guides, and have assisted in policing the re
spondent members and the said cooperating respondents in the enforce-
ment of the use of such white lists or Distributor Guides.

4. Said respondent Association has compiled and distributed tO
respondent members and to the said cooperating respondents lists of
dealers in chemicals, various types of insecticides and fungicides,.and‘
related items, who are to be recognized by the said respondent mem*
bers and said cooperating respondents 2s retail dealers in said prod-
ucts and are to be sold as such retail dealers in sald products to the
exclusion of other dealers therein,

5. Said respondent Association has maintained and now maintains

an open price filing system whereby it has and does relay to respondent
members and said cooperatmg respondents, advance notice of imme-
diate and future price rises and declines.

Par. 9. Respondents, Phelps Dodge Refining Corporation and Ten-
nessee Corporation, have entered into an agreement, combination, 0F
conspiracy with certain members of respondent Association to estab-
lish uniform terms and conditions of sale and to fix and maintain the
prices and to designate certain respondent members and their respec
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tive customers who are to purchase and resell monohydrated copper
Sulphate and certain other copper byproducts and specialties.
Par. 10. Said cooperating respondents hereinbefore named in para-
8raph 4, while not members of respondent Association, Agricultural
lsecticide and Fungicide Association, have joined with the said re-
SPondent Association and said respondent members in said conspiracy
treinbefore set out in paragraphs 7 and 8 and have assisted in and

- “%0perated in carrying out the objects and aims of said combination,

%2reement or conspiracy.
' Par, 11. The officer and director respondents hereinbefore named
' paragraph 2 hereof are now and have been officers and directors of
4 respondent Association and as such officers and directors of said
‘espondent Association have had and now have full and complete
“arge of the activities of said respondent Association, conducting the
Irleetings of said members of said respondent Association, collecting
sFfltistical information from the members of said respondent Associa-
'on, and compiling and disseminating the same to the members of
*d respondent Association and formulating the trade policies of said
*spondent members, all in pursuance and furtherance of the objects
"1 aims of said respondent Association, as hereinbefore set out in
Paragraphs 7 and 8.
4R. 12, The results of the acts and practices of the said respondent
Merbers and of said respondent Association and said cooperating re-
*Pondents as hereinbefore set out in paragraphs 7 and 8, have been and
OW are to substantially lessen, restrict, restrain, and suppress com-
Petition in the interstate sale of chemicals, various types of insecti-
'des anq fungicides, and related items, throughout the several States
°f the United States and in the District of Columbia and empower
¢ said respondents to control the market and enhance the prices of
Ud products above the price which would prevail under normal, nat-
Ura] and open competition between said respondents; and also tend
0 create a monopoly in said respondents in the manufacture and sale
%% said products in interstate commerce.
4R. 13. The acts and practices of the respondents as herein alleged
4% ]l to the prejudice of the public, have a dangerous tendency to
nd have actually hindered and prevented price'competition between
d among said respondents in the sale of said products in commerce
&;(tlhin the intent and meaning of the Federal Trade Commission Act,
haye increased the prices of said products paid by the purchasers
. ‘treof and consequently the prices paid by the public; have created
the said respondents a monopoly in the sale of said products in such

have placed in said respondents the power to control prices;
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8
commerce and unreasonably restrained such commerce in said plOd'lct

e
and constitute unfair methods of competition in commerce. within th
intent and meaning of the Federal Trade Commission Act.

Report, FINDINGS As To THE FacTs, aAND OrDER

Pursuant to the provisions of the Federal Trade Commission Acty
the Federal Trade Commission on May 29, 1940, issued and sub”
sequently served its complaint in this proceedlnrr upon the respon®’
ents, Agricultural Insectitude & Fungicide Association, a c01P°ra
tion; R. N. Chipman, L. S. Hitchner, June C. Heitzman, H.
Whittlesey, H. P. Mansfield, J. B. Cary, J. H. Boyd, A. J. rlebut’
R. E. Demmon, G. I. Leonard, and G. E. Riches, individually and #°
officers and directors of respondent Agricultural Insecticide & I' rungl
cide Association; Allegheny Lhenncal Corporation, a co1pomt10n’
Ansbacher- Sumle Corporation, a corporation; General Chemical Cos
a corporation; Phelps Dodge Reﬁnmo‘ Corporation, a cmporf\tlon’
Tennessee Corporation, a corporation; The Acme White Lead 2"
Color Works, a corporation; The American Agricultural Chemic?
Co., a corporation; The American Cyanamid and Chemical Corpor®’
. tion, a corporatlon The American Nicotine Co., Inc., a corpor-ltl"“’
The California Spray-Chemical Corporation, a corp01 ation;
Chipman Chemical Co., Inc., a corporation; The Hercules Glue Co-
Ltd., a corporation tradmfr undex the name of Colloidal Product:y
Corporf\tlon, The Commercnl Chemical Co., & corporation; Derri
Inc., a corporation; Dow Chemical Co., a corporation; T, I. dul’o?
de Neémours & Co., Inc., a corporation; The Latimer-Goodwin Chem”
cal Co., a corporation; The Niagara Sprayer and Chemical Co., In¢”
a corporation; The Nlcotme Ploductmn Corporation, a Loxpumtmn;
John Powell & Co., Inc., a corporation; The Sherwin-Williams Cos
Inc., a corporation; The Southern Acid & Sulphur Co., Inc.,a corP?
ratlon, The qtauﬂel Chemical Co., Inc., a corporation; J. M T: lVl(’l’
general partner, and E. I’. Brown ‘md D W. Parker, special paltnel g
trading as Taylor Chemical Works, Ltd,; The Tobaceo By-Product®
and Chemlcal Corporation, a corporation; The J. W. Woolfolk Co-*
corporation; George. W, Cole & Co., Inc a corporation; Antisepti®
Products Co., a corporation; Fred L. Lo vanbuw Co., a corporatio?
Lucas Kil- Tone Co., a corporation; and Plttsburo'h Plate Glass Co”
Corona Chemical D1v1510n, a cmporatlon, charfrmn' them with the
use of unfair methods of competition in commerce in violation of {he
provisions of said act.

After the issuance of said complaint and the filing of 1esponde”t5
answers thereto, a stipulation was entered into whereby it was stip”
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Uateq ang agreed that a statement of facts signed and executed by
; ® respondénts or by their counsel on their behalf (except the re-
I?°ndents Allegheny Chemical Corporation, Antiseptic Products Co.,
Gred L. Lavanburg Co., Lucas Kil-Tone Co., and Pittsburgh Plate
Q(}“SS Co., Corona Chemical Division), and W. T. Kelley, chief
Unsel for the Federal Trade Commission, subject to the approval
ﬂndth'e Cf)mmission, might .be taken as the facts in this proct.aeding
A In lieu of testimony in support of the charges stat?d i the
“Mplaint or in opposition thereto, and that said Commission might
Dl'oc'eed upon said statement of facts to make its report, stating its
Mings ag to the facts and its conclusion based thereon, and enter its
tder disposing of the proceeding without the presentation of argu-
o ®nt or the filing of briefs, Respondents expressly waived the filing
% trial examiner’s report upon the evidence.
hereafter this procecding regularly came on for final hearing
Ore the Commission on said complaint, answers, and stipulation,

bt

g stipulation having been approved, accepted, and filed, and the

®Mmission, having duly considered the matter and being now fully

vised in the premises, finds that this proceeding is in the interest

0 . . . .
. the public and malkes this its findings as to the facts and its con-
Usion drawn therefrom:

FINDINGS A8 TO TIIE FACTS

Laracrarm 1. Respondent Agricultural Insecticide & Iungicide
ASSOCiation, hereinafter referred to as “respondent Association,” is a
csorl’orntion organized on February 27, 1934, under the laws of the
int“te of-Delawnre, having its principal office at 285 Mad.isop Avenue,
! the city of New York, N. Y. Said respondent Association has as
CiZmembers, manufacturers, and processors of insecticides and fungi-
¢s and related items. These products fall into two general classes,
mely: (1) bulk or staple items, such as arsenate of lead, calcium
"Senate, lime sulphate, nicotine, etc., and (2) patented items which
"¢ made and sold by the several members of the industry as their
¥n products and not in competition in the sense that more than
tne company manufactures the product in accordance with the same
“fmula. These patented insecticides and fungicides, however, do
“mpote s to purpose and more than one member makes a product
Which it sells for the extinction of a particular insect, fungus growth,
o other enemy of plant life. Some of the members of the respond-
™0t association are not engaged in the manufacture of these products
Ut serve only in the capacity of a reseller in said products.



212 FEDERAL TRADE COMMISSION DECISIONS
Findings 35 F. T.C

Respondent, R. N. Chipman, is an individual and a representﬂ:tlve
- of The Chipman Chemical Co., Inc., Bound Brook, N. J., and a,cte.l
as chairman of the board of directors of respondent Association unt?
January 10, 1940.

Respondent, L. S. Hitchner, 285 Madison Avenue, New York, N.
Y., is an individual and is a director and officer of said responde?
Association, having held the office of president and treasurer from
June 5, 1935, to August 31, 1940, and the position of executive secr®”
tary and treasurer from September 1, 1940, to date. ‘

Respondent, June C. Heitzman, 285 Madison Avenue, New Yorks
N. Y., is an individual and an officer of respondent Association, ha"
ing held the office of secretary from June 5, 1935 to August 31, 1940-

Respondent H. D. Whittlesey, is an individual and a represent®”
tive of The Sherwin-Williams Co., Inc., Cleveland, Ohio, and hos
been a director of respondent Association from September 1, 1937,
to date.

Respondent, H. P. Mansfield, is an individual and a repres’entative
of E. I duPont de Nemours & Co., Inc., Wilmington, Del., and h8*
been a director of respondent Association from its organization
date, :

Respondent, J, B. Cary, is an individual and a representative of
The Niagara Sprayer and Chemical Co., Inc., Middleport, N. Y., 8"
has been a director of respondent Association from its organizatio®
to date. : ¢

Respondent, J. H. Boyd, is an individual and a representative ¢
The Commercial Chemical Co., Memphis, Tenn., and has been *
director of respondent Association from its organization to date.

Respondent, A. J, Flebut, is an individual and a representative of
The California Spray-Chemical Corporation, Lucas & Ortho W8
Richmond, Calif., and was a director of respondent Association from
September 1, 1938, to August 31, 1941, )

Respondent, R. E. Demmon, is an individual and a representati?®
of The Stauffer Chemical Co., Inc., 420 Lexington Avenue, New Yol:k’
N. Y., and has been a director of respondent Association fromit®
organization to date. .

Respondent, G. F. Leonard, is an individual and.a re_presentatl‘,’e
of The Tobacco By-Products and Chemical Corporation, Columb?®
Building, Louisville, Ky., and has been a director of responde?
Association from its organization to date. .

Respondent, G. E. Riches, is an individual and a representative of-
The American Agricultural Chemical Co., 50 Church Street, Ne¥
York, N. Y., and was a director of respondent Association fro®
June 5, 1935, to May 15, 1940,
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_ReSpondent, The Acme White Lead and Color Works, is a corpora-
100 organized and existing under the laws of the State of Michigan,.
With itg principal office at 8250 St. Aubin Street, Detroit, Mich.
. “‘espondent, The American Agricultural Chemical Co., is a corpora-
10’1. organized and existing under the laws of the State of Delaware,
Wing jts principal office at 50 Church Street, New York, N. Y.
espondent, The American Cyanamid and Chemical Corporation,
¥ 2 corporation organized, and existing under the laws of the State
elaware, with its principal office located at 30 Rockerfeller Plaza,
®w York, N. Y. '
éspondent,- The American Nicotine Co., Inc., is a corporation
T8anized and existing under the laws of the Commonwealth of Ken-
Ucky, with its principal office in Henderson, Ky. .
espondent, The California Spray-Chemical Corporation, is a cor-

Oration organized and existing under the laws of the State of Dela-
Ware, with its principal office located at Lucas and Ortho Way, Rich-
Tond, Calif, ‘ ..

espondent, The Chipman Chemical Co., Inc., is a corporation
?trganized and existing under the laws of the State of New York with
S principal office at Bound Brook, N. J.
espondent, The Hercules Glue Co., Ltd., is a .corporation trading
fier the name of Colloidal Products Corporation, organized and
Bxlsting under the laws of the State of California, with its principal
Oflice Jocated at 2598 Taylor Street, San Francisco, Calif.
espondent, The Commercial Chemical Co., is a corporation hav-
‘¢ ity principal office at Memphis, Tenn. _
espondent, Derris, Inc., is a corporation organized and existing

der the laws of the State of New York, with its principal office at 79

all Street, New York, N. Y. ‘

Aespondent, Dow Chemical Co., is a corporation organized and
isting under the laws of the State of Michigan, with its principal
Office at Midland, Mich. :

Respondent, E. L duPont de Nemours & Co., Inc., is a corporation
rganized and existing under the laws of the State of Delaware, with
its Principal office at Wilmington, Del. . ~

Respondent, The Latimer-Goodwin Chemical Co., is a corporation
rganized and existing under the laws of the State of Colorado, with
%ts principal office at Grand Junction, Colo.

Respondent, The Niagara Sprayer and Chemical Co., Inc., is a cor-
Doration organized and existing under the laws of the State of New

ork, with its principal office at Middleport, N. Y. .
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Respondent, The Nicotine Production Corporation, is a corporutif’“
organized and existing under the laws of the State of Virginia, with
its principal office at Clarksville, Tenn.

Respondent, John Powell & Co., Inc., is a corporation organized and
existing under the laws of the State-of New York, with its princip"
office at 114 East 32nd Street, New York, N. Y,

Respondent, The Sherwin-Williams Co., Inc., is a corpomtif’11
organized and existing under the laws of the State of Ohio, with its
principal office at Cleveland, Ohio.

Respondent, The Southern Acid & Sulphur Co., Inc., is a corpor®
tion organized and existing under the laws of the State of Virginis
with its principal office in the Rialto Building, St. Louis, Mo.

Respondent, The Stauffer Chemical Co., Inc., is a corporafJP11
organized and existing under the laws of the State of California, Wit!
its principal office at 420 Lexington Avenue, New York, N. Y.

Respondent, J. M. Taylor is general partner, and E. P. Brown and
E. W. Parker, special partners, trading as Taylor Chemical Works
Litd., a limited partnership organized under and by virtue of the 12
of the State of North Carolina, with their principal office at Abel
deen, N. C.

Respondent, The Tobacco By-Products and Chemical Corporatiot
is a corporation organized and existing under the laws of the Stﬂ.te
of Delaware, with its principal office in the Columbia Building, Low*
ville, Ky. :

Respondent, The J. W. Woolfolk Co., is a corporation organizcd
and existing under the laws of the State of Georgia, with its princip®’
office at Fort Valley, Ga. ,

Respondents, The Acme White Lead and Color Works, The Amer”
can Agricultural Chemical Co., The American Cyanamid and Chen”
ical Corporation, The American Nicotine Co., Inc., The Californi*
Spray-Chemical Corporation, The Chipman Chemical Co., Inc., The
Hercules Glue Co., Ltd., The-Commercial Chemical Co., Derris, In¢
Dow Chemical Co., E. I. duPont de Nemours & Co., Inc., The Latimer”
Goodwin Chemical Co., The Niagara Sprayer and Chemical Co., In¢
'The Nicotine Production Corporation, John Powell & Co., Inc., TH
Sherwin-Williams Co., Inc., The Southern Acid & Sulphur Co., In¢s
The Stauffer Chemical Co., Inc., J. M. Taylor, general partner, and
P. Brown and E. W. Parker, special partners, trading as Taylor Chem”
ical Works, Ltd., The Tobacco By-Products and Chemical Corpor#”
tion, and J. W. Woolfolk Co., are all, respectively, respondent mem”
bers of the respondent Association and are hereinafter referred to 85
“respondent members.”
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. Respondent, George W. Cole and Co., Inc., is a corporation organ-
Ize_d and existing under the laws of the State of New York, with its
Principal office in the eity of New York, N. Y. Said respondent has

% been a member of respondent Association since August 31, 1938,
Qllt hag cooperated with respondent Association and its members in
“Me of its'and their activities hereinafter described.

i tspondent, Ansbacher-Siegle Corporation, is a corporation organ-

“dand existing under the laws of the State of New York, with its
f““Cipal office at 310 North Seventh Street, Brooklyn, N. Y. Said
P(‘S_Dondent was formerly a member of respondent Association, having

*Signed its membership on July 6, 1938, but has cooperated with the

“Spondent Association and with its members in some of its and their
"tivitics hereinafter set forth.
'e . *espondent, General Chemical Co., is a corporation organized and
Qxlstlng under the laws of the State of New York, with its principal
N Ce at 40 Rector Street, New York, N. Y. Said respondent is not a

®mber of respondent Association but has cooperated with the re-
Sl"mdent Association and its members in some of its and their activities
* hereinafter set forth.

\éspondent, Phelps Dodge Refining Corporation, is a corporation
&anized and existing under the laws of the State of New York, with
s Principal office at 40 Wall Street, New York, N. Y. Said respondent
1ot . member of reéspondent Association but has cooperated with the
ireﬁpondent Association and its members in some of its and their activ-
ties as hereinafter set forth.

fiespondent, Tennessee Corporation, is a corporation organized and
exISting under the laws of the State of New York, with its principal
Ufice at 61 Broadway in the city of New York, N. Y. Said respond-
‘Ut is not a member of respondent Association but has cooperated with
"pondent Association and its members in some of its and their
Ytivities as hereinafter set forth.

espondent, Allegheny Chemical Corporation, is a corporation
Organized and existing under the laws of the State of Delaware, with
1t Principal office at 85 North Sixth Street, Reading, Pa. The plant
of saiq respondent burned on September 6, 1940, since which date re-
‘Pondent has been in liquidation and has discontinued &ll other bus-
Mess getivities. '

_Respondent, Antiseptic Products Co., was formerly a corporation
Yith its principal office at 83101 Walnut Street, Denver, Colo., but sold
1ts agsets and was dissolved in 1939.

.Respondent, Fred L. Lavanburg Co., was formerly a corporation
With jts principal office at 105 Bedford Avenue, Brooklyn, N. Y." Said
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corporation was dissolved and ceased all business activities in or about
the month of December, 1939, B ) 1
Respondent, Lucas Kil-Tone Co., was formerly a corporation wit
its principal office at 822 Race Street, Philadelphia, Pa. Sa
respondent was dissolved and its assets sold on August 81, 1941
Respondent, Pittsburgh Plate Glass Co., Corona Chemical Divisio™
is a corporation, with its principal office at 235 East Pittsburgh Avent®
Milwaukee, Wis. This respondent is not a member of respondent As5”
ciation. Said respondent did, on two occasions, contribute funds to
respendent Association, the last of which contributions to said Ass0?
ciation was made on October 13, 1936. Since October 13, 1936, 53!
respondent has neither contributed to, nor cooperated with, the
spondent Association or its members in any of its or their activities-
Par. 2. The respondent members and the respondents, Ansbache™.
Siegle Corporation and General Chemical Co., have been for mor®
than 2 years last past, and are now, engaged in the ma.nufact,ure.ﬁ“
in the sale and distribution of various types of insecticides, fungicide®
and related items. The respective respondents have caused thel
said products, when sold by them, to be transported from the State
of location of the respective respondents to the purchasers there?
located at various points in the several States of the United Smt,es
other than the States of origin of such shipments and in the Distr‘
of Columbia. Said respondents maintain, and at all times mention®
herein have maintained, a course of trade in said products in commerc®
among and between the various States of the United States and in t},w
District of Columbia. At all times mentioned herein, each of 8!
respondents has been engaged in competition with some of the othe?
respondents and with other dealers in said products in commerc®
among and between the various States of the United States and in ?he
District of Columbia in the sale and distribution of their res‘pectl,"’e
products. L
Par. 3. The respondents, Phelps Dodge Refining Corporation and
Tennessee Corporation, have been for more than 2 years last past, 87
are now, engaged in the manufacture and in the sale and distributio?
of monohydrated copper sulphate and certain other copper by-prodllct
and specialties. Said respondents cause said products, when sold, to
be transported from the State of the location of the respective I
spondents to the purchasers thereof located at various points in the.
several States of the United States other than the State of origin °

_shipment and in the District of Columbia. Said respondents mai®;

tain, and at all times mentioned herein have maintained, a course ¢
trade-in said products in commerce among and between the vario®?

States of the United States and in the District of Columbia. At sl
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With mentioned herein said respondents have been in competition
i

other corporations, partnerships, and individuals engaged in
8 manufacture and in the sale and distribution of monohydrated
*opper sulphate and certain other copper by-products and specialties
S Commerce among and between the various States of the United
tes and in the District of Columbia.
AR, 4, The respondent members in cooperation with each other,
' in cooperation with certain respondents who were not members
*f the respondent Association, and in cooperation with the respondent
SSociation, entered into and have engaged for more than 2 years last
U8t and particularly since on or about QOctober 1, 1936, in an under-
Standing‘, agreement, combination, or conspiracy among themselves
""d with and through the respondent Association and with certain
"Spondents who were not members of the respondent Association, to -
trict, restrain, and suppress competition in the sale and distribu-
'n of various types of insecticides, fungicides, and related items to
“Ustomers located throughout the séveral States of the United States
" in the District of Columbia, by agreeing to fix and maintain uni-
Om prices, terms, and discounts at which the said items were and
™ to be sold to various classes of customers, and to cooperate with
*ach other in the enforcement and maintenance of said fixed prices,
*rms, and discounts by exchanging information through the re-
Ondent Association as to the prices, terms, and discounts at which
® 8aid respondent members of the respondent Association, and cer-
Un nonmember respondents have sold and are offering for sale their
Rig products to customers and to prospective customers.
espondent members have agreed that many of the prices agreed
YPon should be fixed, and they have been fixed, on a delivered basis
Ocertain consumers and to various classes of dealers. Such delivered
plzlces included blanket charges for delivery by rail to all destinations
Ithin certain States, certnin groups of States, or throughout the
“Utire United States. Actual rail freight was allowed to purchasers
their respective destinations but no allowance was made on ship-
nts by truck. The purpose and effect of fixing prices on a deliv-
*red basis was to prevent differences in the cost of delivery from the
?}elnbers’ respective shipping points creating differences in the de-
Ivered cost to any buyer at a given destination. ‘ ,
Agreements were also entered into among respondent members to
ix and maintain certain uniform price differentials between carload
"nd less than carload lots and certain uniform discounts or price
Ufferentials for payment of invoices within certain fixed periods of
Ime, Agreements were also entered into' among respondent members
% fix the prices to be quoted on all Government, State, and municipal
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bids and to require their dealers to maintain certain uniform pesnl®
prices. aod

Par. 5. Pursuant to and in furtherance of the above-descriP®
general understanding, agreement, or conspiracy entered into by sal
respondents, the said respondents have entered into numerous ﬁgl'ee’
ments on specific occasions and have concertedly and cooperativé
done the following acts and things: .

1. Certain of said respondents organized in February of 1934 t_he'
respondent Association, Agricultural Insecticide & Fungicide Ass09®”
tion. The respondent Association since its organization has acte !
a clearing house for the exchange of statistical, price, and trade n
formation which was submitted to it by the respondent membe’®
The information so collected and disseminated by the responde?
Association has included reports as to the sales of various types (f
insecticides, fungicides, and related items. The said reports ha™
included the prices, terms, and discounts at which these said iten‘fS
were sold or offered to be sold by the various respondents, and h¥
included advance notice of future prices. '

For instance, on March 11, 1937, The Sherwin-Williams Co., 11’
one of the respondent members herein, telegraphed to L. S, Hitchn¢"
then president of the respondent Association, as follows:

Effective March fifteenth advancing schedule standard arsenate lend one-ce?
pound to base price eleven and one-halt cents east and west of Rockies.

On the same day Mr. Hitchner wired this information to The J. “,'
Woolfolk Co., another respondent member herein. On March 12, 19'3 b
the respondent member The California Spray-Chemical Corpor"atl"'1
also telegraphed to Mr, Hitchner that it was advancing its schedul
on arsenate of lead 1 cent a pound to the base price of 1114 centS ”
dealer carloads, and that it was advancing its schedule on basic 1e*"
34 of a cent per pound to the base price of 12 cents in dealer carlo? A
effective as of March 15th. On the same day Mr. Hitchner wired th*
information to the respondent member The J. W. Woolfolk Co.

There was an agreement and understanding among 1'espond(""7
members that they would adhere to the prices which they respective}!
filed with respondent Association and alleged failures to so adheré
were reported to, and policed by, the Association. *

2. The said respondent members have.from time to .time at cO
- venient locations within the United States, attended regular meeting®
of its membership held under the auspices of respondent Associatio™
"These meetings have been widely attended by the respondent mem’
bers of the Association, and at the meetings the respondent 'membe*”
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"% discussed trade and competitive conditions in the industry and
fgl‘{e agreed upon, and established, trade policies which are to be
. O%ed and prices which are to be charged by the respondent mem-
an;s and the respondents cooperating with them in the interstate sale

 distribution of their said products. Meetings have been held at
Wous dates since January 1936, in such widely separated places as
A‘tli‘{llsta, Ga.; Spring Lake, N. J.; Buffalo, N, Y.; New York, N. Y.;
} nta, Ga.; Pine Valley, N. J.; Absecon, N. J.; Philadelphia, Pa.;
%4 Raton, Fla.; Chicago, Ill.; Greenwich, Conn.; Portland, Oreg.;

0}:;; ® Sulphur Springs, W. Va.; Del Monte, Calif.; and Cleveland,
Y(?ne such meeting of the respondent Association was held in New
% tk, N, Y., on July 26 and 27, 1937. Among the respondent members
; Presented at this meeting were The Tobacco By-Products and Chem-
Corporation, General Chemical Co., The Chipman Chemical Co.,
2¢, The American Agricultural Chemical Co., Ansbacher-Siegle
C;)I"DO.I‘ation, The Acme White Lead and Color Works, Grasselli
mlnlcal Division of E. I. duP’ont de Nemours & Co., Inc., The Cali-
Ornig Spray-Chemical Corporation, Lucas Kil-Tone Co., The Niagara
éﬁ raye.r and Chemical Co., Inc., The Commercial Chemical Co., The
¢rwin-Williams Co., Inc., Dow Chemical Co., The J. W. Woolfolk
thO" and L. S. Hitchner, president, and June C. Heitzman, secretary of
® respondent Association. At this meeting the following matters
®re discussed: trade and competitive conditions in the industry with
SDecig] emphasis on so-called fair trade practices; proposed uniform
S contract forms; the coloring of lead and calcium arsenates;
D!.lc.kage merchandising and standardization of containers; merchan-
lsl_ng through distributors with especial emphasis on the recommen-
8ion that the principles of the distributor service fee should be
—%pted and continued through 1938 and that the requirements for
“vice fees should be limited to s report of total pounds sold to
®alers; the using of all legal eflorts to police filed price schedules;
Continuance of the present price basis with no change in quoting
s: l.deuler price and issuing eredit memorandum to follow, to cover
thr"lce fees monthly as the material is sold; increased service fees;
she removal of distributors’ names from the list during the season
) Ould such action be necessary; the continuance of the 1 percent
%h discounts for the season of 1938; the protection of prices in
“Ttain territories; the withholding of outbound freight allowances
" shipments from jobbers’ stocks; the withholding of service allow-
.lces on sales to companies in which the distributor is financially
Nterested ; and the discouraging of pool cars.
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In February of 1937 at a meeting of the respondent Associatio®
there was set up a dealer price on 20-20-60 dust of $5.20 for carloads
and $5.70 for less than carloads, . ‘

" On September 30, 1937, the respondent, Hitchner, president of th®
respondent Association; advised the;respondent, Ansbacher-Siegl®
Corporation, by telephone that the minimum price which it ghould
quote on all government, State or municipal bids for lead arsenst®
was 13 cents delivered. Mr. Hitchner further advised that this P*”
cedure had been agreed to by Sherwin-Williams, Corona, Dow, Ger”
eral, and others.

The carload price of lead arsenate was advanced by respondents from
914 cents in October 1936 to 1014 cents in February 1937, 111/ cents
March 1937, and 13 cents in October 1937. In February 1938, it-der
clined to 1214 cents. .

Respondents attempted to police the enforcement of prices. At a2
executive meeting of the respondent Association held at the Hotel

Biltmore, New York, N. Y., on December 2, 1937, a report made b7
the respondent, Ansbacher-Siegle Corporation, relative to the G
States Fertilizer Co. of Gulfport, Miss., which report shows not onlf
respondents’ activities in policing prices but also in selecting digtrib¥”
tors, stated in part as follows: .

We are gatisfied Gulf States can be depended upon to maintain the {ndustry b
resale prices, terms and conditlons and Ansbacher will undertake to “police” 0
account, provided they can be sold on an equitable basls with other legitlfﬂ"te
distributors. '

At the same meeting respondent, Ansbacher, reported on Grand
Rapids Growers, Inc., in part as follows: '

Ansbacher has sold Grand Rapids for the past two years and we have yet L0
recelve a complaint that they have violated any price schedules or quoted speci®
dealer prices at any time, They have been confronted with flagrant violation8’
for example, the pool car to growers at Peach Ridge made by Field of She“’y'
Michigan, an unilsted distributor of Corona Chemical Company. This buﬂi’,lesli
was offered to Grand Rapids Growers but refused by them.

We are confident that Grand Rapids i8 not only qualifiled as a distributor put
will function strictly in accordance with the insecticide in.dustry’s requiremes™”

At a meeting of the respondent Association held in Rochester, N Y+
on December 10, 1937, it was announced by Mr. Hart, vice preside”
and sales manager of the respondent member, The Niagara Spray ef
and Chemical Co., Inc., that the New York Insecticide Co. would nob
be represented at the meeting but that Mr, QO’Brien of the New YOF
Insecticide Co. had expressed his intention to cooperate and ha
stated that on lime sulphur solution his proposed price for 1938 Would.
be on the 1937 basis, namely, to dealers in drums for 13 cents per gallom
less 1 cent per gallon for drums, and less 1 cent per gallon for cash:
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]t Was agreed at the meeting that lime sulphur prices would not be
&ne(;l unti] February 15, 1938, and it was further agreed that the cash
5 time prices as established by the New York Insecticide Co. would
Met,
q On g anuary 5, 1938, Taylor Chemical Works, Ltd., one of the re-
]_f f)lldent members, wrote in part to The J. W. Woolfolk Co., another
) SPondent member, as follows:
ag * we have reasonable cause to believe that General Chemical Company
. Made g price on lime sulphur with full freight allowed to destination, the
Qoﬁef' then turning around and hiring a trucking company to deliver this at
Osts“]emble less than the LCI, freight, which makes the buyers net delivered
o IIQ‘SS than published delivered price. Do you think that this is according to
et etter of regulations? If you do not, what would you suggest that the proper
o1 would be?
. On J anuary 6, The J. W. Woolfolk Co. replied to this letter in
Fart as follows:

w:;i(;hb;egard to the General Chen.nlcal Company’s proposal, we thlfﬂ( that it
Amey 0‘; lt)gtter for us to hand]q.e this m_attel: fmd suggest that you give uis the
teriq) . e buyer and, if possible, the truclelg company and thﬁa quant t.y ?f
: nvolved and we will handle it by air mail with the proper partles.
eni- The respondent ;\SSOciat.ion compiled and distributed to respor.ld-
éOI]tm.eml‘)el's and to cooperating nonm?m_be.,r re_spondents, 1.1s_t_s which
Pelatame-d the names of those dealers in insecticides, fungllc1des, and
ed items who were to be sold by the respondent meinbers and
(k):lco.operuting nonmember r?spondents on a wh(‘)]es?.le basis to the
- “*lusion of other dealers in said products which said lists were known
A fllstributor guides. The respondent Association has assisted in
)ohdhg the respondent members and the cooperating nonmember
::]spondents in -the fenforcoment of- t!1e use of su.ch distributor guides,
lich were white lists of dealers jointly recognized and agreed upon
¥ respondents as entitled to certain prices,

On October 17, 1935, the Association mailed out a special bulletin
(ealing with the merchandising policy for the industry and attach-
g thereto “a suggested method of procedure based on recommenda-
ong peceived from the different members of the industry.” The
lletin stated that the industry would recognize
threq clusses of buyers performing special functions for the Industry other
0 that of a jobber or dealer, thereby entitling them to speclal considerations
'om the posted jobber open price schedule, '

The bulletin advised that B and C buyers must be registered with
l‘ e Association and that their names should be added or rejected by
Mutual agreements,” and inforined the respondents that the classi-
cation of names listed in Class “B” and “C” should be reviewed by

509740™m—43—vol, 35 17
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the board of directors at their next meeting and any additions, dele
tions, or corrections to these facts should be made at the earliest pos
sible date. ‘

It was further advised that this was tentative, subject to apPI'OYﬂl’
and that no action should: be taken on any names, indicated, pendins
general approval. )

Meetings of the respondent Association were also held from tml.e
to time for the purpose of approving the names of dealers in insect!”
cides, fungicides, and related items who were to be recognized by the
respondents as distributors of such products and at such meeting®
the names of dealers to be so recognized as distributors of such pro®’
ucts were submitted and voted on by those present. The names 2F;
proved for recognition as distributors were added to the list 8%
the names disapproved were deleted therefrom. Printed copies of ¢ 0
list of distributors as finally approved were distributed among the
respondents by the respondent Association. : '

4. The respondent Association compiled and distributed to.the "
spondent members and to the cooperating nonmember respondents'
lists of dealers in various types of insecticides, fungicides, and relaté
items, who were to be recognized by the respondent members and by
the cooperating nonmember respondents as retail dealers in said Pr”’
ucts and were to be sold as such retail dealers in said produets to the
exclusion of other dealers therein.

Tor instance, at a meeting held just prior to June 6, 1935, in Corpt#
Christi, Tex., it was agreed that the distributors would at a subs®
quent mecting present lists of the retail dealers that they sold 17
the Corpus Christi area. The lists would then be gathered at a sub:
sequent meeting and gone over, and the names passing as approv®
retail dealers would be adopted as the lists that each distributor woul
follow and no other retail dealers would be created until the follo¥”
ing season. It was agreed that this list of approved retail dealers
would be furnished to the various manufacturers of insecticide®
fungicides, and related items. '

5. The respondent Association has maintained and now maintain®
an open price filing system whereby it relays to respondent members
and to cooperating nonmember respondents, advance notice of imme”
diate and future price rises and declines. .

Par. 6. The respondents, Phelps Dodge Refining Corporation and
Tennessee Corporation, entered into an agreement, combination, 0F
conspiracy with some of the members of respondent Association t°
establish uniform terms and conditions of sale, and to fix and main”’
tain the prices, and to designate certain respondent members and the .
respectiva customers who were to purchase and resell monohydrate
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OPper sulphate and certain other copper byproducts and specialties. -

% Meeting held on November 15, 1937, which was presided ovér
e:espondent Hitchner of the respondent Association, there .were
rent Iepresentatives of the respondents, Phelps Dodge Refining
nsll)]oratlon,. Tennessee Corporation, General Chemical Co. and
Chi aCher-Slegle Corporation, and of the respopdent members, The
uPpman Chemical Co., Inc., The Sherwin-Williams Co., Inc., E. L.
iu:nt de Nemours & Co., Inc., Lucas I(il-l‘qne Co.'. an(.l The
“gr;:ga Sprayer and Chemical Co., Inc. At this meeting, it was
Agent that copper producers would sell only to a selected list of
i It was also agreed that sales would be made in car lots to
Sltimate deplers and jobbers at the established price schedule only.
s‘&?o’fmﬁttee was appointed to prepare and submit, and prepared and
Mitted at a subsequent meeting, a list of agents and proposed price
lishe ules, - ‘At this later meeting, prices were agreed upon and estab-
ed, and’ the following names were selected as agents: DuPont,
O?Eeﬂ‘al, Ansbacher, Sherwin-Williams, Niagara, Chipman, Wool-
» Allegheny, American Agricultural, Florida Agricultural Supply,
ork Insecticide, and Corona.
nay 4R. 7, The directors of respondent Association hereinbefore
tl‘o;lEd have, during their respective terms of oﬂif:e, had. gener.al con-
or and supervision of the activities of the Association, including _the
thefnulatlon of policies; and the oflicers hereinbefore'n.amed, du.rmg
; ' respective terms of office, have, under the supervision and direc-
N of said directors, had control of the active affairs of respondent
Sso<.3iat'1on, including the collection and distribution to the members
- Sa1d Association of said statistical, price, and trade information.
4R. 8, The aforesaid understandings, agreements, combinations,
N conspiracies and the things done thereunder and pursuant thereto,
% in fyrtherance thereof, as hereinabove found, have had and now
478 the tendency and effect of unduly lessening, restricting, restrain-
ng’_ and suppressing competition in the sale and distribution of in-
zectl@ides, fungicides, and related items in commerce among and
®ween the various States of the United States and in the District
Columbia, and of enhancing the prices of said products and main-.
Ning prices at artificial levels above the prices which would prevail
Nder normal, natural, and open competition between said respond-.
*hts; and also tend to create a monopoly in said respondents in the
Mufacture and in the sale and distribution of said products in

Saiq commerce.

an

ta

.

CONCLUBION

'~ The wets and practices of the respondents as herein found are all
0 the prejudice of competitors of respondents and of the public and
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" have a dangerous tendency to and have actually hindered and P*®
vented price competition between and among respondents in the sale
of insecticides, fungicides, and related items in commerce as “cO™
merce” is defined in the Federal Trade Commission Act; have plac®
in respondents the power to control and enhance prices; have unre”
sonably restrained such commerce in said products; and constitut®
unfair methods of competition in commerce within the intent 80
meaning of the Federal Trade Commission Act.

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Comm!*
sion upon the complaint of the Commission, the answers of the
respondents, and a stipulation as to the facts entered into between the
respondents herein (except Antiseptic Products Co., Fred L. Lava;
burg Co., Lucas Kil-Tone Co., Allegheny Chemical Corporation, 8"
Pittsburgh Plate Glass Co.) and W, T. Kelley, chief counsel for the
Commission, which provides, among other things, that the said Com”
fission may proceed upon said statement of facts to make its repo
stating its findings as to the facts (including inferences which it may
draw from the said stipulated facts) and its conclusion based thereo?
and enter its order disposing of the proceeding without the presen't“'
tion of argument or the filing of briefs, and which waives the ﬁh’,’?
of a report upon the evidence by the trial examiner; and the Commlfg
sion having made its findings as to the facts and tonclusion that sa!
respondents have violated the provisions of the Federal Trade Com
mission Act.

It is ordered, That said respondent Agricultural Insecticide &
Fungicide Association, its officers, agents, and employees; the follo™”
ing respondent corporations, The Acme White Lead and Color Worl§5|
The American Agricultural Chemical Co., The American Cyanam!
and Chemical Corporation, The American Nicotine Co., Inc., The
California Spray-Chemical Corporation, The Chipman Chemical C0
Inc., George W. Cole and Co., Inc., The Hercules Glue Co., Litd. (a c0F”
poration trading under the name of Colloidal Products Corporation/s
The Commercial Chemical Co., Derris, Inc., Dow Chemical Co., E- *
duPont de Nemours & Co., Inc., The Latimer-Goodwin Chemical C'O"
The Niagara Sprayer and Chemical Co., Inc., The Nicotine Producto®
Corporation, John Pewell & Co., Inc., The Sherwin-Williams Co., In¢
The Southern Acid & Sulphur Co., Inc., The Stauffer Chemical CO;’
Inc., The Tobacco By-Products and Chemical Corporation, The J. w.
Woolfolk Co., Ansbacher-Siegle Corporation, General Chemical CO"’ .
Phelps Dodge Refining Corporation, and Tennessee Corporation, thelf
officers, agents, and employees; and the following individual '1'espoﬂd‘
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piﬁ":’;n(m, G. F. Leonard, G. E. Riches, and J. M. Taylor, general
¢rs, and E. . Brown and E. W. Parker, special partners, trading
ﬂgenty lor Chemical \Vqus, Ltd., .and t}leir respect.ive representatives
S and employees, in connection with the offering for sale or sale
mm(;lstrlbutiop of agricultural insecticides, fungicides, and relz:fe.d
@ﬁn 1(013_15 and items for similar uses in commerce as “c:ommerce is
ésissf n the Feflem.l Trade (?orqmmsmn A.ct, do fOI:th\\'l-th cease and
ing 1rom entering into, continuing, carrying qut, directing, instigat-
1 OF cooperating in, any common course of action, mutual agreement,
wgerStﬂnding, corpbinatioﬁ, or con.spimcy between and among any
0the:r more of -ssud respondents, with or Wlthou(': the cooperation of
o ects hot parties herfato, for the purpose, or with tl}e 'tendency- or
in&txy’ of fixing .t1.1e prices for, or qf resFrlctmg, restraining, or elim-
insec?'g- competition in, the sale in Sal(!. commerce of agr.lcu.ltlfral
lcides, fungicides, or related chemicals and items for similar

ﬂ?eS, and from doing any of the following acts and practices pursuant
Creto, '

RN, Chipman, L. S. Hitchner, June C. Heitzman, H. D. Whit-

1_- Fixing, establishing, or maintaining the prices, whether on a
Clvered basis or ‘otherwise, or the charges at which the products of
g respondents are to be sold or offered for sale, or fixing, establish-
% or maintaining any method of pricing which deprives buyers of

Portunity to obtain more favorable terms from one respondent cor-
®ration than from another, or fixing, establishing, or maintaining any
SCounts, terms, or conditions of sale.
bf}- Adhering to any price list compiled or distributed by or on

“half of any of the said respondents.
on Imposin'g, or attempti-ng or threatening to impose, any penalty

1 OF coercing, or attempting to coerce by any means, any manufac-
Urer. who fails or refuses to adhere to or adopt charges, discounts,
Tms or conditions of sale, prices, of pricing methods fixed or estab-
Shed by said respondents.

4, Exchanging, distributing, or relaying among respondent members

through respondent Association or any other medium or central
fency, price lists or other information showing current or future
1ces or current or future terms or conditions of sale.
5. Determining or attempting to determine by any means, either
dlrect]y or indirectly, which purchasers shall be recognized as jobbers

) OT as retail dealers in, and thus entitled to certain price differentials
on, said products manufactured and sold or offered for sale by said
Tespondents,

§

%Y, H. P. Mansfield, J. B. Cary, J. H. Boyd, A. J. Flebut, R. E..
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6. Furnishing to the respondent Association, or to any other central
.riedium or agency, any list or lists of jobbers or retail dealers or any
classification of customers as jobbers or retail dealers'and thus entitle
‘to certain price differentials on products sold or offered for sale by any
of the said respondents. )

7. Compiling or distributing in any manner, either directly or ind!*
rectly, between and among any of the respondents, lists of names o
classifications of dealers or users who are to be sold by any of s&!
respondents.

8. Holding or participating in any meetings, discussions, or ¥’
changes of information concerning proposed or future prices, terms o°
conditions of sale, or concerning any actual or proposed recognition o
classification as jobber or retail dealer of any customer to whom b
products of any of said respondents are sold or offered for sale. |

9. Taking any action for the purpose, or with the effect, of prevent’
ing or hindering any dealer or user or any class of dealers or users fro™
obtaining the products manufactured by the respondents, or any ©
them, at such prices and terms as may be satisfactory between the
individual buyer and seller.

~ 10. Continuing or resuming by tacit and common consent amoPs

two or more respondents, any practice herein fotbidden when suc
continuation or resumption results in purchasers being prevented fro®
obtaining more favorable prices, terms, or conditions of sale from oné
of respondent corporations than from the others, )

It is further ordered, That the complaint herein be, and it hereby ¥*
dismissed as to the following named respondents: Antiseptic Product’
Co., Fred L. Lavanburg Co., Lucas Kil-Tone Co., Allegheny Chemic#
Corporation, and Pittsburgh Plate Glass Co.

1t is further ordered, That the respondents shall, within 60 day®
after service upon them of this order, file with the Commission ?
report in ‘writing, setting forth in detail the manner and form
which they have complied with this order.
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Ix THE MATTER OF

SUCCESS PORTRAIT COMPANY, ETC., ET AL.

C()MPLAINT FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 4522, Complaint, Mar. 81, 1942 —Decision, Aug. 8, 1942

.A d1‘aw1ng is a representation produced by the art of drawing, a work of art
Produced by pen, pencil, or crayon; a crayjon drawing is the act or art of
drawing with crayons; the pastel, in art, is a colored ecrayon made of pigments
ground with chalk and compounded with water into a paste; and a drawing
made with colored chalk or crayon is called a pastel, as is also the art of
drawing with colored crayons.

4 Dainting is understood by artists who paint pictures, photographers who color
Dhotographs, and the general public, as‘an original representation by the
painter of a design, image, or object on a surface by means of paints, water
color, or oil; a freehand image painted directly on the surface without the
intervention of any mechanical means, such as a camera; a water color is a
Palnting with pigments for which water is used as a solvent; and an oil
Painting is a painting done by hand with brushes in plastic oll colors on
canvas, or other materials, without the aid of photography

Where a corporation, engaged in producing and in selling and distributing col-

_ored or tinted enlargements and miniatures of photographs and snapshots,

and frames therefor; the officers and directors thereof, who exercised a
Substantial measure of control over the other assoclates as hereafter set
out; some fifteen “operators” who cooperated with sald corporation in
the sale and distribution of said products, employlng numerous persons in
various capacities such as “crew’ managers”, “sales agents”, “record man-
agers”, “proof passers”, “field artists” and “delivery’ men” to contact the
purchasing public; and some 30 “sales agents” of one or more of sald
“operators”, who visited homes in clties,.towns, and rural communities of

'I other States, carrying puported typical samples and soliciting orders;

u carrying on the competitive sale of said products under a sales plan in which
all cooperated and under which said corporation (1) furnished to said
“operators” and “sales agents”, upon their order, as well as to prospective
agents, equipment including catalogs, order blanks, dally report forms,
receipts, and, in many instances, sample cases; (2) caused orders or con-
tracts for its products to be entered on printed forms provided by it, which
contained, in some cases,.its own corporate name and address as well as
the name or trade name of the ‘“operator” through whom the order was
secured, and, in other instances, only the trade name of the operator, using
the corporation’s address, and also stated, in some cases, that the “operator”
wag “affiliated” with or a “subsidiary” of sald corporation; (3) furnished
“operators” and “sales agents”, if desired, with identification and creden-
tial certificates and letters; (4) was in possession at all times of the names
and addresses of customers whose plctures it was making; (5) when so

! Amended. .
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* ~
requested, handled the mail from customers of “operators” and “sales
agents,” which was addressed to many of them at said corporation’s own ad-
dress: (6) paid visits to various “operator” organizations, instructing them
regarding sales technique and the obtaining and improving of business; i
required daily reports from salesmen in the field covering the canvassing
of customers, proof passing, and the delivery of products; and (8) on o0cc8”
sion wrote types of sales talks deemed appropriate for use by “sales ag?ﬂts'
or “operators,” conferred with latter regarding trade names to be emplo¥y ed
by them and contract forms to be used; and handled post office molleY
orders payable to various trade name companies sent in by the “operntofS
making use thereof, and also open accounts and finaneial transactions for
such ‘“‘operators,” maintaining close supervision over their business affairs
and those of the “sales agents,” and on occasion urging the discharge ©
the latter—

(a) Made use in order blanks and contracts and otherwise of such terms as
“IHand Painted Portrait” in soliciting orders for and designating and refef”
ring to its aforesaid tinted or colored enlargements or miniatures; '

Notwithstanding the fact said préducts were not paintings as understood by
the general public as being free-hand images painted in water colors or of
without the intervention of any mechanical means, but were accomph:he
through spraying powdered pigment in solution upon the photogrﬂpmc
reproduction through use of a mechanical air brush and a camel’s hair
brush ; and -

Where said “operators,” selling and distrlbutlng said colored enlargem(’ﬂts’
minjatures, and frames, under the aforesaid general plan and progral®™
(b) Made use of such trade names as “Old Master Portrait Company,” «guperio?
Art Studios,” “Colonial Air Institute,”. and numerous others, along with
words, In some Instances, “subsidiary of” or “affiiated with,” followed by
name of said corporation; and employed therewith as the address that ¢

sald corporation;

Notwithstanding the fact that with the exception of one or two, none of the“:
had owned, operated or conducted, directly or indirectly, any “art studio
“institute of art,” or place of business at Chattanooga or elsewhere, or the
equipment essential in producing photographic enlargements or minjatul‘eg'
or employed or controlled artists or operators skilled in the use of air or
paint brush, or In drawlng or pastel, or maintained an office or office ‘force
at address In question, with the exception of two who employed a gecre”
tary and conducted correspondence therefrom; said trade names were useé
merely to promote the sale of products actually produced by such cOl‘Porn;
tlon; and in no instance was operator a business “subsidiary” or “pfhliate
thereof but said terms were employed to induce customers to believe they
were dealing with an operating established house, and served to refer cus”
tomers to corporation in question for a financial rating of the trade-naw
company and the operator using it;

With result that prospective purchasers were led to believe that they
dealing with representatives of sales studios or associations or art institutes,
and thereby confusing the businesses conducted by said “operators” wit
genuine art associations, art studios, or art institutes, and with furthe’
result that liability to purchasers for the representations, acts and prac
tices of “operators” and “sales agents” was evaded, and business rating
credit, prestige, and standing to which they were not entitled were given
to the trade names employing the same business address as that of aforé

wereé
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said corporation, and particularly to those which were represented as Its
Subsidiaries or afliliates; and

here “gales agents” visiting homes and carrying with them samples which

had been reproduced and built up from carefully selected subjects of high-

est photographic value, the colored enlargements of which had been skill-
fully done with great care and detail and resembled closely, in many cases,

Paintings done by hand; . '

Represented that the company which the particular agent represented

was prepared to duplicate or reproduce such type of work and that the

“studio’s” or “art institute’s artist” would “paint” or “make a painting”

or “hand painted portrait” or “hand painted strcam-lined portrait” of the

Dicture or snapshot of some member of the customer’s family, and that

an “oil painting” would be made to be finished in oil by hand on linen, silk

or Japanese silk, the agent referring from time to time to the “portrait

DPainting” as being made by the trade-nanie company which he represented,

and address of which was the same as that of aforesaid corporation;

The facts being that corporation in question in various instances, due to beilng
furnished with photographs or snapshots of inferior quality, incapable of
Producing good enlargements, was unable to produce finished products equal
in appearance to.the samples displayed; customers complained that the
“paintings” or “pictures” made for them were Inferior to the samples;
and, as aforesaid, they were not paintings or finished in oil by hand on linen,
silk, or Japanese silk;

ta) Falsely represented at times that an art studio or academy of art was being

’ maintained in which art classes were being held, and that if the prospec-
tive purchaser would lend to the agent a photograph or snapshot, it would
be copied by hand in oil colors by an art student attending such classes; and

(e) Falsely represented In many instances that the sale was an “introductory
offer” only; that only a limited number of paintings was to be placed in any
giv_en town or locality, that the customer would pay only for the work
done by the artist, the plcture to cost nothing; that the “painting” was
being offered at a reduced price and,that, in consideration of such fact, it
was expressly agreed that it was to be “protected and exhibited”; and in
other instances designated the price named as an “advertising price” or

" .represented that the picture was being offered merely at the “cost of pro-
duction”; and

Whel‘e some of said “operators” and “sales agents"—

6] Represented to custmers and prospective customers that a drawing contest

" would be held in a certain community for the purpose of deciding who should
be one of the few “lucky persons” to have “paintings” placed on exhibition
in their homes in connection with a “special advertising offer” or “special
introductory offer,” and represented that the sealed envelope produced in
said connection by the “sales agent” contained various slips of paper, most
of which were blank, but a few of which were certificates or coupons entit-
ling the holder to two genuine hand-painted portraits finished in oil for the
sum of $10 or one for $7.50—or at various times at different prices under

* which the “lucky” drawer got a picture for half price or two for the price
of one; ’

The facts being that the slips were so manipulated that all acceptable customers
invariably drew a “lucky” coupon; the alleged contest was a deceptive
scheme, the sole purpose and result of which were to induce prospective
purchasers to believe that if they weré lucky they would obtain pictures at

.
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prices greatly below those which other customers had to pay and were thus
fnduced to enter into contracts for purchase in which the coupen gavé
them no advantage whatsoever ; and

Where a second sales agent, desighated as “fleld artist” or “instructing artist,”
following the transmission of an order by the first salesman, upon his appear
ance with an uncolored rough proof or “sketch” of the enlarged photogrﬂph'
for which he collected the agreed cost—

(g) Informed the customer for the first time that a frame for the picture, which
was finished in octagonal shape, could not be purchased from any sourcé
other than through his company and that the portrait would not hold 1ts
color and be of any value unless framed, calling the customer’s attention
from time to time to his agreement to “protect” and “exhibit” the portralt
and to his “obligation” under the contract to buy a frame, which in various
instances had not been mentioned before, and, in the event of the c,ustomef’s
refusing to buy a frame, repeated through a third agent aforesaid reasons
why a frame must be beught, and In some Instances refused to deliver the
completed picture regardless of whether or not it had been pald for in full,
and refused to return the original photograph loaned by customer until the_
frame was ordered; . )

The facts being that said sales agent represented as a “fleld-artist” or “instr ructing
artist” was merely a delivery man or frame salesman; and “operators” in
many instances concealed from purchasers at time of order the fact that
finished product would be delivered in a frame of peculiar octagonal conveX
shape, and that it would be impossible to obtain a frame to fit said picture
except from or through said c¢orporation or others at prices fixed by them:
thelr efforts were directed largely to the sale of frames, and their sales plah
and the varlous calls of the sales agents, were primarily for the purposé
and with the effect of forcing the customer to buy something he did not
originally intend to buy; and

() Represented as regular price or value for frames, prices, and values which
were in fact substantially In excess of those at which frames of mmilﬂf
type and quality are usnally sold ;.

With the result that the use of said typical representations, acts, and practices
employed as aforesaid, led purchasers mistakenly to believe that said repre
sentatlons and implications were true, and caused a substantial number t0
buy substantial quantities of thelr said products:

Held, That such acts and practices, as above set forth and effected through the
use. of a sales plan in which sald corporation and others cooperated, 8%
aforesaid, were all to the préjudice and injury of the publle, and constit_uted
unfair and deceptive acts and practices in commerce,

Ay, Marshall Morgan for the Commission.

Whitaker, Hall, Haynes & Allison, of Chattanooga, Tenn., for the
corporate respondent and the officers and directors thereof,

Mr, Frank J. Wideman, of \Vashmﬂ'ton, D. C., for the individual
operators and salesmen.

v

AMENDED COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Acts
and by virtue of the authority vested in it by said act, the Federal
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:rmde Commission, having reason to believe that the parties named

M the caption hereof, and more particularly hereinafter designated

nd referred to as respondents, have violated the provisions of said
%t and it appearing to the Commission that a proceeding by it in
Yespect thereof would be in the public interest, hereby issues its com-
Plaint, stating its charges in that respect as follows:

Paracrarir 1. Respondent, Succegs Portrait Co. (hereinafter re-
frred to as corporate respondent), is a corporation organized and
%Ing business under and by virtue of the laws of the State of Ten-

- Dessee, Said corporate respondent also trades as Chattanooga Art
ledallion Co. and as Art Trade Studios. ’

espondent, James Morton McConnell, is president and a director

™ corporate respondent, Success Portrait Co.
espondent, Ozro Absolem Brammer, is vice president and a director
of saiq corporate respondent, Success Portrait Co.
~ Respondent, George Nathan McConnell, is secretary and a director
‘ of saiq corporate respondent, Success Portrait Co. .

_Respondent, Jesse Roy Hodge, is treasurer and a director of said
%rporate respondent, Success Portrait, Co. '

The above individual respondents have their principal offices and
Place of business with corporate respondent at 1301 McCallie Avenue
In the city of Chattanooga, State of Tennessee, and they direct and
Control the business policies and activities of said corporate respondent
M carrying out the acts and practices hereinafter alleged. .

Respondents, W. S. Edwards and Ida Lillian Wilson Edwards, are
Individuals, trading as Superior Art Studios and as Colonial Art

Dstitute and as Old English Art Co., and as such, are associated with
:nd_ are representatives of said corporate respondent, Success Por-
Tait Co, , :
_Respondent, Jack E. Bramley, is an individual, trading as Stream-
line Art Co. His address is box 242, Little River Station, Miami,

la., and he is associated with and a representative of said corporate
Tespondent. i
_Respondent, C. A. Hicks, is an individual, trading as H. B. Art Co.

i3 address is San Antonio, Tex., and he is associated with and a
Tepresentative of said corporate respondent. .

Respondent, N. W. Frazier, is an individual, trading as Federal Art
Co. is address is box 720, Tarboro, N. C., and he is associated with
nd q representative of said corporate respondent. \
" Respondent, J. E. Woods, is an individual, trading as Paramount
Art Co. His adddress is route 1, Shelby, N. C., and he is associated
With and a representative of said corporate respondent. .
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espondent, J. P. Kennington, is an individual, trading as Ken-
nington Art Studio. His address is Kershaw, S. C., and he is assocl”
ated with and a representative of said corporate respondent. .

Respondent, S. C. Porter, is an individual, trading as Peerless
Studio. His address is Corpus Christi, Tex., and he is associate
with and a representative of said corporate respondent.

Respondent, R. H. Page, is an,individual, trading as Page Art Co-
His address is 185 West Second Street, Washington, N. C., and he
is associated with and a representative of said corporate respondent:

Respondent, S. P. Rogers, is an individual, trading as Rogers Art
Co. His address is Union, S. C., and he is associated with and &
representative of said corporate respondent. )

Respondents, H. F. Wilson and Jack Howard, are individuals, an
their addresses are Grenada, Miss., and Fair Mount, Ga., respectively"
Said respondents are associated with one another and are trading
as Wilson Portrait Co. and as Wilson Art Association, and they a1°
associated with and representatives of said corporate respondents
Success Portrait Co.

Respondent, T. F. Keegan, is an individual, trading as World Arb
Co. His address is Vero Beach, Fla., and he is associated with and
a representative of said corporate respondent. '

" Respondent, R. L. Gaddis, is an individual, trading as Arterafl
Portrait Co. His address is Bartow, Fla., and he is associated with
and a representative of said corporate respondent.

Respondent, E T. Greenwood, is an individual, trading as Vogu®
Art Studio. His address is Paces, Va., and he is associated with an
a representative of said corporate respondent. '

The above-named respondents, W. S. Edwards, Ida Lillian Wilso?
Edwards, Jack E. Bramley, C. A. Hicks, N. W. Frazier, J. E, \Voo@s’
J. P. Kennington, S. C. Porter, R. H, Page, S. P. Rogers, H. F. wil-
son, Jack Howard, T. F. Keegan, R. L. Gaddis, and E. T. Greenwood
&re hereinafter on occasion referred to as respondent representatives:

Respondents, Neal Allen, Ruth Attix, Henry Acie Barrentine, 1.6
Beaver, Tom Bell, Earl Bigby, H. P. Bingham, R. S. Bishop, James w. _
Boulware, Ted Bramley, Catherine Broward, N. B. Broward, Lioyd
Brown, H. V. Caton, L. Clark, O. D. Clayton, Robert Dodd, George F :
Donchue, Joseph Durrance, Edith Edmondson, Jack Edwards, Willi$
G. Edwards, J. F. Evans, Thos. Gaddis, V. Gantt, Jimmy Greenwoody
Juanita Holland, R. F. Jones, A. S. King, L. H. Marsden, Thelmar
Marshall, J. H: McCoy, F. H. McGaughey, H. D.: McGaughey, Eliza-
beth Melvin, O. R. Melvin, Carl Newton, Grayce Nix, J. W. Parkel
Letha Revels Putney, Jack Ritchie, T. E. Savage, Mary Schultz, Lil--
lian Shepard, G. C. Sours, R. C. Speece, Marshall Steadham, John G-
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'Tlel‘lley, Stella Timmerman, C. J. Wallentelsz, Kay Harriet Whitten,
» A. Willocks and Chester Wofford, are individuals and are sales
“gents and employees of one or more of the respondents hereinbefore
lllamed and described. Said respondents are hereinafter on occasion
Teferreq to ag respondent sales agents, ,
All of said individual respondents maintain their principal office and
Place of husiness at 1301 McCallie Avenue, Chattanooga, Tenn.
All of the respondents are engaged in the sale and distribution of
‘ted or colored enlargements, or tinted or colored miniatures, of
b otographs and snapshots and frames therefor. Respondents cause
And at al] times mentioned herein have caused said products, when sold,
0 be transported from the State of Tennessee to the purchasers there-
°f_ located in various other States of the United States and in the
“istriet of Columbia. ,
Jtespondents maintain and at all times mentioned herein have main-
Uned a course of trade in said products in commerce among and
®tween the various States of the United States and in the District of
olumbia, ' .
.h ’aR. 2, In the course and conduct of said business, respondents have
®en, and are now engaged in direct and substantial competition with
Varioug corporations, parinerships and individuals likewise engaged
n Fhe sale and distribution in commerce between and among the
‘:“1‘10113 States of the United States and in the District of Columbia of
Nted or colored enlargements and tinted or colored miniatures of
Photographs and snapshots and frames therefor. .
AR. 3. Respondents, during the 3-years or more last past, have
"’I_ltel‘ed into and carried out various understandings, agreements, com-
Mations and conspiracies with each other to sell tinted or colored
*nlargements and tinted or colored miniatures of photographs and
*Mapshots and frames therefor to the purchasing public through the
Use of false, misleading, and deceptive acts, practices, and methods.,
.1' PAR._4. In the course and conduct of said enterprise, said corporate
*Spondent is engaged in the business of producing and distributing
“lored or tinted enlargements and miniatures of photographs and
“Napshots and the sale of frames therefor, and in the sale and distribu-
.00 thereof the ofﬁcers'gmd directors of said corporate respondent,
™M their individual and respective official capacities, dominate, direct,
g control the corporate policies, affairs, and activities of said cor-
Horate respondent and exercise a substantial measure of direction and
‘ontro] gver the organization, management, policies, operation, and
Nancing of the remaining respondents herein in carryig out the un-
3T methods of competition and unfair and deceptive acts and practices
“€rein alleged. '

. e e PR
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Associated with said corporate respondent are various operator$
associates, or representatives who, through the medium of various
and sundry trade names, offer for sale, sell and distribute corporat®
respondent’s products to the consuming public. Respondent repré
sentatives are such operators, associates, or representatives of sai
corporate respondent,

The respondent representatives employ numerous persons in vari-
ous capacities, such as “crew managers,” “road managers,” “proo
passers,” “delivery men,” and salesmen or sales agents, who contach
the purchasing public in the sale, distribution and delivery of the
products produced by the corporate respondent and sold and dis
tributed by the corporate respondent and the respondent representd
tives. Respondent sales agents are connected with the responde“t
representatives in some capacity in connection with the sale and dis’
tribution of said corporate respondent’s products.

Pag, 5. Pursuant to said understandings, agreements, combin®-
tions, and conspiracies and in furtherance thereof, said respondents
acting in concert and cooperation with each other and with diver
other persons whose names are to the Commission unknown, hav®
engaged in various unfair and deceptive acts and practices in com’
merce and various unfair methods of competition in commerce, ©
which the following are typical: ’ '

1. Inbuying respondents’ products, purchasers and prospective pu*”
" chasers are led to believe by respondent representatives and respon®
" ent sales agents that they are contracting or dealing with duly co™

stituted representatives or sales agents of existing studios or art com”
‘panies whose names appear on the various contract forms, order
_ blanks, or identification certificates produced by said representatives
or sales agents in contacting said purchasers. ‘

In truth and in fact, the names of such studios or art compan
are wholly fictitious in that there are no such studios or art companie®
in existence, but to the contrary these are merely trade names used b
the various respondent representatives engaged in the sale of produCts
produced and distributed by Success Portrait Co. These various ¢o
tract forms, order blanks, and identification certificates give the Stfc_"'t
address of Success Portrait Co. as their own. Respondent represent?’
tives and respondent sales agents do not in any way operate art co™”
panies, art associations, or studios, nor do they in any manner engag®
in the business of making, enlarging, or the tinting of photograPhs'
The Success Portrait Co.’s products are sold by such agents, repr®
‘sentatives and canvassers operating under various fictitious name
thereby misleading the public as to the real name of the manufacture’
of the product. Respondent representatives and respondent’s sa1€®

ied
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Agents are furnished with identification certificates and credentials

Which are purportedly signed by one of the fictitious studios or art
Companies, These are exhibited by respondent representatives and
Tespondent sales agents when interviewing various prospective pur-
thasers, On occasion also respondent representatives and respondent
sfﬂes agents are furnished with identification certificates and creden-
tials signed by corporate respondent Success Portrait Co., which are
®xhibited by them when interviewing various prospective purchasers,
‘Equipment, including catalogs, order blanks, daily report forms,
Teceipts, and, in many instances, sample cases enclosing samples of
Corporate respondent’s products, is furnished by corporate respond-
Nt to said respondent representatives and respondent sales agents.
he corporate respondent, in many instances, causes orders or con-
tracts for its products to be entered on printed forms provided by it
for that purpose. These order blanks or contracts contain corporate
Tespondent’s name and address, as well as the name or trade name of
the respondent representative through whom the order is secured.
In such order blanks it is variously stated that said respondent
Tepresentative is affiliated with or is a subsidiary of said corporate
Tespondent. When an order is secured, said order blanks or contracts
‘*}Pe signed by the respondent representative securing the order as
representative” or “company representative” on a line provided
therefor,
. Typical of the form of order blank or ‘contract used by the re-
Spondents under the trade names mentioned herein, and under various
Other trade names to the Commission unknown, is the following:

SUPERIOR ART STUDIOS
Subsidiary of Success Portrait Company
Home Office, 1301 McCallie Ave.
CHATTANOOGA, TENN,

; Sketching and Portrait Pdinting

THIS CERTIFICATE entitles the holder to one HAND-PAINTED STREAM-
I‘INE PORTRAIT, size 9 x 14, for the producing cost of $2.98 unframed.

To introduce this grade of art, we are placing only a limited number under
this offer. You will be notified by mail when proof of your portrait is ready.
It winl then be shown at your residence when the $2.98 must be paid.

In consideration of the reduced price at which this portrait is 'placed, it is
®Xpressly agreed that it shall be properly protected and ezhibited.

Verbal agreements, other than herein stated, will not be recognized,

We guarantee the return of your photograph with the finished work.

COUNTERMANDS NOT RECOGNIZED
PAY THE MAN WHO SHOWS THE PROOF

Date Representative_
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The foregoing business arrangement is used by the respondents for
the purpose of evading liability to purchasers for various false and
misleading statements and representations which are made in the
sale of respondents’ products and to give prestige to the various trade
names used by respondent representatives and respondent: sales
agents, The so-called “paintings,” “hand-painted portraits,” “poly-
chrome portraits,” “streamline portraits,” or “miniatures” produced,
sold and distributed by respondents are not portraits, miniatures, 0%
paintings finished or produced by hand in oil colors in any sense 0
the word, but, to the contrary, are merely cheap, quickly made photo-
graphic reproductions costing in the neighborhood of $1.25 eachs
which are tinted or colored by the use of pastel or crayon, water color
or other powdered pigments soluble in water, sprayed upon the
photographic reproduction in solution largely through the use of &
mechanieal air brush and compressed air.,

2. Respondents exhibit to purchasers and prospective purchasers
samples of attractively colored and finished specimens of the pur-
ported type of work to be done. Prospective purchasers are told
that they may buy similar “paintings” or “portraits” from respond-
ents at a “reduced price,” “advertising price,” “special introductory
price,” or for the “cost of production.”

In truth and in fact, the so-called portraits or tinted photographic
reproductions produced, sold and distributed by respondents are dif-
ferent from and greatly inferior in quality, workmanship, and ap-
pearance to the samples exhibited by respondents when obtaining
orders for such products. In truth and in fact, such products are not
sold at a “reduced price,” “advertising price,” “special introductory
price,” or for the “cost of production” but, to the contrary, the price
at which respondents sell unframed tinted photographic reproduc-
tions is in excess of and above the regular and customary price for
which said products usually and customarily sell in the ordinary
course of business.

3. Said respondents in some instances induce the customer to lend
them a photograph or kodak snapshot of the party or parties whose
portrait is to be “painted” and represent that such photograph is t0
be used as a model or guide to the artist who is to “paint” the
“portrait” and that said photograph will be returned to the purchaser
with the completed work. In some instances, respondents represent
that they maintain an’“art institute,” “art studio,” or “academy of
art” in which art classes are held for the purpose of giving experience
to young artists and that respondents desire to obtain various photo-.
grahs from which hand-painted portraits or hand-painted miniatures
are to be copied and, further, that if the prospective purchaser will
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loan to the respondents a photograph or snapshot it will be copied by
And in oil colors by an art student attending such classes. Respond-
' ?‘Hts further represent to the prospective purchaser that the so-called
Portrait” or “oil painting” will be ‘finished in oil by hand on linen,
Sk, op «J apanese” silk. '
. In truth and in fact, corporate respondent, Success Portrait Co.,
'S not and never has been an art association, art studio, art institute,
 academy of art, and such institutions are not now, and have not
en during the times mentioned herein, owned or operated by any
‘_’f the respondents herein. On the contrary, the business conducted
y "I‘GSpondents in the production, distribution and sale of said por-
‘tr'alts and frames is and has been nothing more, in faet, than a com-
Mercial business enterprise selling to the purchasing public for profit
cheap colored or tinted photographic enlargements or miniatures and
Tames therefor. The use by respondents of the terms “art associa-
on,? a5t studio,” “art company,” art institute,” “academy of art”
nd other terms of similar import and meaning misleads and deceives
® purchasing public as to the character of the business actually con-
“ucted by the respondents and has caused the purchasing public to
‘onfuse respondents’ business with various organizations similar in
f‘\ame or designation which conduct an “art association,” “art studio,”
Art institute,” “art company,” or “academy of art,” and which are
Properly designated as such. . .
In truth and in fact, the products produced by respondents are not
Portraits or oil paintings, as such terms are ordinarily understood,
Nished in oil, by hand, on.linen, silk, or “Japanese” silk, but, to the
®ontrary, are made with witer colors, as hereinabove described, on a
type of photographic print paper containing no linen or silk materials
but so finished that the surface has the appearance of cloth. - '
. 4 When an order is secured, the delivery of the finished product
'S made at a subsequent date by a respondent representative or re-
Spondent sales agent or some individual associated with respondents
Sther than the respondent or associate who secured thie original order.
he person making the delivery is represented by the respondents
to b o “field artist” or “Instructing artist.” The picture is presented
to the purchaser in a frame of peculiar octagonal, convex shape, re-
Rardless of whether or not a frame has been previously ordered. "In
le event the purchaser objects to the quality, design, or price of the
Tame, or does not desire to purchase the frame, although previously
vised that there is no obligation to buy a frame, he is for the first
Yime informed that a frame for the product may not be purchased
from any source other than through the respondents; that the portrait
Will not hold its colors or be of any value unless it is framed ; and that
509749m—43—vol, 35——18

s




238 FEDERAL TRADE COMMISSION DECISIONS
Complaint . 5F.T.C

the customer has agreed in the contract to “protect” and “exhibit”
the portrait and consequently under the contract must buy a framé
In the event the purchaser refuses to buy a frame, the respondents
in.many instances refuse to deliver the completed pitcure, regard-
less of whether or not it has been paid for in full, or to return the
original photograph loaned by the customer until a frame is ordere
or a claimed balance due is paid in full.

In truth and in fact, the sales agent represented by respondents £0
be a “field artist” or “instructing artlst” is not an artist in the sens?
that such term is ordinarily understood by the consuming public. On
_ the contrary, said so-called artist is nothing more than a delivery

man or frame salesman operating for and on behalf of respondent®

‘Purchasers are not advised and there is no such understanding °F
agreement in connection with said contracts that photographs or snap”
shots Joaned or submitted by purchasers are to be retained by respon®
ents until payment of any sum alleged by respondents to be due them*
To the contrary, purchasers are advised by respondents that photo”
graphs loaned to respondents will be returned by respondents at the
“time the finished product is submitted, regardless of’whether or pob
such product or a frame therefor is purchased. Respondents conce?
and have concealed from purchasers at the time the “portrait” 18
ordered the fact that the finished product will be cut in an octagon®
shape and will be_delivered in a frame of peculiar octagonal, conve*
form and shape; and that it will be impossible for the customer ther®
after to obtain a frame to fit said portrait except from or throu"h
- respondents at prices fixed by respondents.

5. The said respondents in other instances further represent that B
drawing contest will be held in a certain community for the purpos®
of deciding who shall be one of the few lucky persons to have respon¢”
ents place paintings on exhibition in their homes in connection wit
a “special advertising offer” or “special introductory offer.” In co?:
nection with said drawmgs respondents produce a number of seale
envelopes containing various slips of paper. It is represented ghat
most of said slips are blank and of no value but that a few are certifl”
cates or coupons which will entitle the holder thereof to two genume
hand-painted portraits finished in oil for the sum of $10 or one suc?
painting for $7.50 (at various times similar offers are made at dil”
ferent prices). The said envelopes containing said slips are so manipP”
ulated by respondents that all prospective customers mvarlably dra¥

a “lucky” coupon or certificate, of which the following is typical:

SUPERIOR ART STUDIO

" 1301 McCALLIE AVENUE,
'CHATTANOOGA, TENNESSEE.
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" For the purpose of advertising the SPECIALLY DESIGNED STREAMLINE
“ORTRAITS In full colors and extending our business.

The Original Holder of This
RED SEAL CERTIFICATE

Is entitled to receive and take advantage of Our Special Introductory Offer.
,Acceptable Photographs must be furnished our representative.

This certificate is non-negotiable and redeemable only as stipulated above,
- Right is reserved to withdraw certificate if Photographs are not suitable for
Portraits,

' Issued to

SUPERIOR ART STUDIO

Var{ous other types of certificates not specifically set out herein are
Used by the respondent representatives and respondent sales agents in
Carrying out said so-called drawing contest scheme,

_ The holders of said “red seal certificates” or other so-called “lucky”
®upong are led by the false and deceptive statements and represen-
lations of respondents and by the “fake” drawings in which the

olders were “lucky” to believe that said coupon or certificate places

Aolders at a distinct advantage 'in purchasing a painting or portrait

- nd such holders are thereby induced to enter into contracts for the
DPurchase of a so-called “painting” or “portrait.”  In truth and in
?‘Ct, said coupon or certificate gives the holder thereof no advantage
! price whatsoever, for practically all prospective purchasers are
Permitted to secure a “lucky” certificate or coupon and all purchasers
May purchase said “paintings” or “portraits” at the price used by
Tespondents in making the so-called “special introductory offer.”

+ The aforesaid false and misleading statements, representations,
Acts, practices, and methods used by the respondents in connection
‘With the conduct of their business enterprise, as aforesaid, are not
all inclusive but are illustrative of the character and type of state-

_ ‘Ments, representations, acts, practices, and methods used by respond-
®uts to mislead and deceive members of the purchasing public and to

Anduce the purchase of their said products.

« Par. 6. A crayon is a pencil-shaped piece of colored clay, chalk or

‘tharcoal used,for drawing upon paper. A crayon drawing is the
act or art of drawing with crayons. A drawing is a representation
Produced by the art of drawing; a work of art produced by pen,
Pencil, or crayon. The pastel, in art, is a colored crayon made of
Pigments ground with chalk and compounded with water into a

Sort of paste. A drawing made with a colored chalk or crayon is
¢alled a pastel, as is also the art of drawing with colored crayons.-

+ A painting is a likeness, image, or scene depicted with paints with-

out the aid of photography. A water color is a painting with pig-
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ments for which water, and not oil, is used as a solvent. A portrait i
its ordinarily accepted meaning, is a picture of a person drawn from
life, especially a picture or representation of a face; a likeness, pal”
ticularly in oil. An oil painting is a painting done by hand with
brushes in plastic oil colors on canvas, or other material, without the
aid of photography. ' -

Par. 7. In the course and conduct of their business, respondents
selling and distributing methods are directed primarily to accompliSh’
the sale of a picture frame at an exhorbitant price and the respondents
various activities and representations in securing contracts for por-

" traits are used to enable respondents to contact the purchaser for at
opportunity to sell picture frames of cheap and inferior quality at
prices which are far in excess of the prices at which frames of similat
quality usually and customarily sell for in the ordinary course ©
business. : ' )

Par. 8. Each of said respondents herein has acted and does act 1P
concert and cooperation with one or more of the other respondents
herein in doing and performing the acts and practices herein alleg
and in furtherance of said understandings, agreements, combinationss
and conspiracies.

Par. 9. The use by the respondents of the aforesaid acts, practices;
and methods in connection with the offering for sale and sale of sak
products in commerce, as aforesaid, has had, and now has, the tend-
ency and capacity to, and does, mislead and deceive the purchasing
public concerning the quality -and value of respondents’ products an
the nature of the business conducted by respondents, and has led, an
does lead, purchasers erroneously and mistakenly to believe that the
representations and implications so made and used by respondents
are true, and cause a substantial number of the purchasing public t0
purchase said products under the mistaken and erroneous belief that
they are securing high grade, quality portraits or paintings and pictur®
frames of excéptional value. '

The use by respondents of the aforesaid acts, practices, and methods
has the tendency and capacity to, and does unfairly divert trade t0
respondents from their competitors engaged in the sale and distribu”
tion of tinted or colored enlargements or miniatures of photograph?
and snapshots in commerce among and between the various States
of the United States and in the District of Columbia, who truthfully
represent their said products. As a consequence thereof, substantial
injury has been done, and is now being done, by. respondents t0
competitors in said commerce. «

Par. 10. The aforesaid acts and practices of respondents as hereil
alleged, including said understandings, agreements, combinations an
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“nspiracies, and the things done thereunder and pursuant thereto
and' in furtherance thereof, as hercinabove alleged, are all to the
Prejudice and injury of the public and of respondents’ competitors,
31d constitute unfair methods of competition in commerce and unfair
d deceptive acts and practices in commerce within the intent and
meﬂning of the Federal Trade Commission Act.

Rerorr, FInNpINGS AS TO THE FAcTs, AND ORDER ,

Pursuant to the provisions of the Federal Trade Commission Act,
.the F ederal Trade Commission on the 31st day of March 1942, issued
s amended complaint in this proceeding charging the above named
Tespondents with the use of unfair methods of competition in com-
Merce in violation of the provisions of said act. On April 4, 1942,

Tough their counsel Frank J. Wideman, appearance was entered
nd answer to said amended complaint was filed by the following
Tspondents: W. S. Edwards and Ida Lillian Wilson Edwards, indi-
vldually and trading as Old Master Portrait Co. and formerly trading
A Colonial Art Institute and Superior Art Studios and Old English

It Co.; Jack E. Bramley and Grayce Nix, individually and trading
3s Streamline Art Co.; N. W. Frazier, individually and trading as

ederal Art Co.;J. E. Woods, individually and trading as Paramount

't Co.; J. P. Kennington, individually and trading as Kennington

It Studio; S. C. Porter, individually and trading as Peerless Studio;
- IL Page, individually and trading as Page Art Co.; H. . Wilson,
II}diVidually and trading as Wilson Portrait Co.; Jack Howard, indi-
Vidually and trading as Portrait Art Agency; T. F. Keegan, individu-
&lly ang trading as World Art Co.; R. L. Gaddis, individually and
"ading as Arteraft Portrait Co.; E. T. Greenwood, individually and
"ading as Vogue Art Studio; Ted Bramley, individually and trading
38 Rembrandt Portrait Co.; and R. F. Jones, I P, Bingham, F. H.

'eGaughey, N. B. Broward, James W. Boulware, Neal Allen, Eliza-

eth Melvin, Catherine Broward, Letha Revels Putney, Edith Edmon-
Son, Carl Newton, Juanita Holland, Joseph Durrance, Willis G. Ed-
Yards, Jack Edwards, O. A. Willocks, H. D. McGaughey; R. S. Bishop,

*'R. Melvin, Jack Ritchie, Lee Beaver, Marshall Steadham, Mary
SC.hutz, C. J. Wallentelsz, Tom Bell, G. C. Sours, R. C. Speece, and

*8.King. On April 7, 1942, through their counsel, Whitaker, Hall,
! ay‘nés & Allison, appearance was entered and answer to said amended
Q-om_plaint was filed by the following respondents: Success Portrait

0., a corporation, and Success Portrait Co., trading as Chattanooga
Art Medallion Co. and as Art Trade Studios; James Morton McCon-
hel), individually and as president and a director of Success Portrait
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Co.; Ozro Absolem Brammer, individually and as vice president and &
director of Success Portrait Co.; George Nathan McConnell, indi-
vidually and as secretary and a director of Success Portrait. Co.; and
Jesse Roy Hodge, individually and as treasurer and a director of
Success Portrait Co. Thereafter, a stipulation was entered int®
whereby it was stipulated and agreed that a statement of facts sign
and executed by the aforementioned respondents through their respec
tive counsel, Frank J. Wideman, and Messrs. Whitaker, Hall, Haynes
& Allison, and by Richard P. Whiteley, Assistant Chief Counsel for
the Federal Trade Commission, subject to the approval of the Com-
mission, might be taken as the facts in this proceeding and in lieu ©

“ testimony in support of the charges stated in the complaint, or 1"

opposition thereto, and that the Commission might proceed upon s2i€
statement of facts to make its report, stating its findings as to the
facts and its conclusion based thereon and enter its order disposing 0%
the proceedings without the presentation of argument or the filing
of briefs, counsel for said respondents expressly waiving the filing ©
report upon the evidence by the trial examiner.

Following service of said amended complaint upon him, respondents
S. P. Rogers, individually and trading as Rogers Art Co., on April 20
1942, filed his answer to said amended complaint. - The Commissio®
thereafter, by order entered herein, granted the motion of respondent$
S. P. Rogers, for permission to withdraw his said answer and to sub:
stitute therefor an answer admitting all of the material allegations 0
fact set forth in said amended complaint and waiving all intervening
procedure and further hearing as to said facts, which substitute answe®
was duly filed in the office of the Commission. o

Thereafter, this proceeding regularly came on for final hearirg
before the Commission on said amended complaint, answers theret
and stipulation, said stipulation having been approved and accepte®
and filed, and the Commission having duly considered the same and
being now fully advised in the premises, finds that this proceedirg °
is in the interest of the public and makes its findings as to the fact®
and its conclusion drawn therefrom as follows: ’

FINDINGS A8 TO THE FACTS

Paracrapir 1. Respondent, Success Portrait Co. (hereinafter I
ferred to as corporate respondent), is a corporation organized ar
doing business under and by virtue of the laws of the State of Tennes:
see. Said corporate respondent also trades as Chattanooga Art Medal’
lion Co. and as Art Trade Studios. . '

Respondent, James Morton McConnell, is president and a directo®
of corporate respondent, Success Portrait Co.
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Respondent, Ozro Absolem Brammer, is vice president and a di-

Tector of said corporate respondent, Success Portrait Co.

espondent, George Nathan McConnell, is secretary and a director
8aid corporate respondent, Success Portrait Co.
spondent, Jesse Roy Hodge, is treasurer and a director of said
“orporate respondent, Success Portrait Co. '
he above-named individual respondents have their principal office

Rnd‘ Place of business with corporate respondent at 1301 McCallie Ave-
U8 in the city of Chattanooga, State of Tennessee.

R_espondents, W. S. Edwards and Ida Lillian Wilson Edwards, are
lndlvidua.ls, trading as Old Master Portrait Co., and formerly

"ading as Colonial Art Institute, as Superior Art Studios and as Oold
Nglish Art Co., 1801 McCallie Avenue, Chattanooga, Tenn.

. {espondent, Jack E. Bramley, is an individual, trading as Stream-

ilne Art Co., 1301 McCallie Avenue, Chattanooga, Tenn. His address

0X 242, Little River Station, Miami, Fla., -
espondent, N. W. Frazier, is an individual, trading as Federal Art
gow +1301 McCallie Avenue, Chattanocoga, Tenn. His address is
X 720, Tarboro, N. C.. :
Spondent, J. E. Woods, is an individual, trading as, Paramount
th Co., 1301 McCallie Avenue, Chattanooga, Tenn. His address is
Oute, 1, Shelby, N. C.
espondent, J. P. Kennington, is an individual, trading as Kenning-
0 Art Studio, 1301 McCallie Avenue, Chattanooga, Tenn.  His ad-
Tess is Kershaw, S. C. _

S ®spondent, 8. C. Porter, is an individual, trading as Peerless
tudio, 1301 McCallie Avenue, Chattanooga, Tenn. His address is
Tpus Christi, Tex. '

1 spondent, R. H. Page, is-an individual, trading as Page Art Co.,
01 McCallie Avenue, Chattanooga, Tenn. His address is 135 West
“onq Street, Washington, N. C.

thl?espondents, H. F. Wilson and Jack Howard, are individuals, and
®Ir addresses are Grenada, Miss., and Fair Mount, Ga., respectively.

‘;}d respondents are or were associated with one another trading as

Uson Portrait Co. and as Wilson Art Association, 1301 McCallie

o Venue, Chattanooga, Tenn. Respondent, Jack Howard, also trades
* has traded as Portrait Art Agency. '

Q Spondent, T. F. Keegan, is an individual, trading as World Art

BO" 1301 McCallie Avenue, Chattanooga, Tenn. His address is Vero
€ach, Fla.
espondent, R. L. Gaddis, is an individual, trading as Arteraft

. Otrait Co., 1301 McCallie Avenue, Chattanooga, Tenn. His address

artow, Fla. '
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Respondent, I. T. Greenwood, is an individual, trading as Vogué
Art Studio, 1301 McCallie Avenue, Chattanooga, Tenn, His addres
is Paces, Va. '

Respondent, Ted Bramley, is an individual, trading as Rembrand?
Portrait Co., 1301 McCallie Avenue, Chattanooga, Tenn.

Respondent, S. P. Rogers, is an individual, trading as Rogers Arb
Co., 1301 McCallie Avenue, Chattanooga, Tenn. His address is Kan
napolis, N. C, _

The above-named respondents, to wit: W. S. Edwards, Ida Lillia?
Wilson Edwards, Jack E. Bramley, N. W. Frazier, J. E. Woods, J. P.
Kennington, S. C. Porter, R. H. Page, II. IV, Wilson, Jack Howard,
T. F. Keegan, R. L. Gaddis, E. T. Greenwood, Ted Bramley, and S. P.
Rogers are hereinafter on occasion referred to as “operators.”

Respondents, Neal Allen, Lee Beaver, Tom Bell, H. P. Bingham, R.
S. Bishop, James W, Boulware, Catherine Broward, N. B. Browardf
Joseph Durrance, Edith Edmonson, Jack Edwards, Willis G
Edwards, Juanita Holland, R. F, Jones, A. 8. King, F. H, McGaug’
hey, L. D. McGaughey, Elizabeth Melvin, O. R. Melvin, Carl Newto™
Grayce Nix, Letha Revels Putney, Jack Ritchie, Mary Schutz, G. G
Sours, R. C. Speece, Marshall Steadham, C. J. Wallentelsz, and O. 4
Willocks, are individuals, some of whom are or were sales agents aP
employees of one or move of the respondent “operators” hereinpefo®
named and described. Said respondents are hereinafter referred
as “sales agents.,” Many of said individual respondents represent an
have represented the address 1301 McCallie Avenue, Chattanoog®

_ Tenn., to be the location of their place of business, Several of the

individual respondents named in the complaint herein are unkno®”
to the corporate respondent and “operators” and said corporat?
respondent and “operators” are without knowledge of the busines®
connections of such individuals, '

All of the respondents executing said stipulation and mspondent’
S. P. Rogers, are engaged in the sale and distribution of tinted of
colored enlargements or tinted or colored miniatures of photogrﬂphs
and snapshots, and in the sale of frames therefor. Respondel
cause and at all times mentioned herein have caused said product®
when sold, to be transported from the State of Tennessee to the pu””
chasers thereof located in various other States of the United Staté®
and in the District of Columbia,

Respondents maintain, and at all times. mentioned herein ]uﬂ'ﬁ
maintained, a course of trade in said products in commerce amor=
and between the various States of the United States and in the Distri®
of Columbia. : '
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Par. 2, Said corporate respondent is engaged in the business of pro-
Ucing, selling, and distributing among other things, colored or tinted
“largements and miniatures of photographs and snapshots and sell-
g frames therefor, and in the sale and distribution thereof the offi-
T8 and directors of said corporate respondent, in their individual
&nd respective official capacities, dominate, direct and control the cor-
Porate policies, affairs and activities of said corporate respondent and
exe.I‘Cise a substantial measure of direction and control over the organi-
Zation, management, policies, operation and financing of the remain-
ing Fespondents herein in carrying out the methods of competition and
%ts and practices herein described.
Ooperating with said corporate respondent in connection with the
‘Sal“: of its aforesaid products are the various individuals heretofore
Signated as “operators,” who, through the medium of various and
Sundry trade names, sell and distribute corporate respondent’s prod-
1ets in commerce to the consuming public.
. The aforesaid “sales agents” are connected with the “operators”
:n_"al'ying capacities in connection with the sale and distribution of
*d corporate respondent’s products. .
-+4R. 3. In the course and conduct of said business, respondents have
GGI}, and are now, engaged in direct and substantial competition with
Y‘“‘lOUS corporations, partnerships and individuals also engaged in the
%le and distribution in commerce between and among the various
States of the United States and in the District of Columbia, of tinted
°F colored enlargements and tinted or colored miniatures of photo-
&raphs and snapshots, and of frames therefor.
AR, 4. The business of selling corporate respondent’s said enlarge-
Ments and miniatures of photographs and snapshots and frames there-
Or is and has been effected and accomplished by the following well-
oordinated sales plan of procedure in which all of said respondents
Participate and cooperate.
daid corporate respondent, Success Portrait Co., under the direction,
guldﬁlnce, and control of its aforesaid officers and directors, operates
ind for several years last past has operated an art studio at the said
addl'ess, 1301 McCallie Avenue, Chattanooga, Tenn. The said tinted
°¢ colored enlargements and miniatures sold by Success Portrait Co.,
d by said “operators” and “sales agents” are made here. At said
Studio are also kept and maintained stocks or frames for said enlarge-
f‘hents and miniatures, also sold by corporate respondent and the
OPerators” and “sales agents.”
_In effecting the sale of corporate respondent’s said enlargements and
Miniatures and frames therefor, the said “operators” employ numer-

[+ . . v
US persons in various capacities such as “crew managers,” “sales -
b
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agents,” “road managers,” “proof passers,” “field artists,” and “deliv-
ery men,” to contact the purchasing public. Said employees, 1nclud1n";

“sales agents” are connected with and render services to the “operatofs’
as a result of oral understandings or arrangements entered into cover-
ing the sale of the aforesaid enlargements and miniatures and frames
therefor.

Equipment, including catalogs, order blanks, daily report forms:
receipts, and, in many instances, sample cases containing samples ©
corporate respondent’s products, is furnished by corporate respondent
to said “operators” and “sales agents” upon their order, The corporate

respondent, in many instances, causes orders or contracts for its
" products to be entered on printed forms provided by it for that pur
pose., Some of these order blanks or contracts contain or have con-
tained corporate respondent’s name and address as well as the name 0F
trade name of the “operator” through whom the order is secured,
Many of the order blanks or contracts used by various “operators
contain and have contained only the trade name of the “operator’"
using the address of corporate respondent, Success Portrait Co., 1301
McCalhe Avenue, Chattanooga, Tenn. In other order blanks or
contracts used by said “operators” it is or has been variously state
that said “operator” is “affiliated with” or is a “subsidiary of” gaid
corporate respondent, but not all of said “operators” have used the
terms “afliliated with” or “subsidiary of.”

When an order is obtained, said order blank or contract is signed by
the “operator” or “sales agent” obtaining the order as “representatlve
or “company representatwe” on a line provided therefor.

Among and typical of the form of order blank or contract used bY
the “operators” in connection with the trade names mentioned herei®
-and various other trade names to the Commission unknown, othef
than and excluding the Wordmg “subsidiary of Success Portrait Com”
pany” as stated hereinabove, is the following: '

SUPERIOR ART STUDIOS
* * . * » * *

Home Office, 1301 McCallie Ave
CITATTANOOGA, TENN.

Sketching and Portrait Painting

THIS CERTIFICATE entities the holder to one ZIAND-PAINTED STREAM'
LINE PORTRAIT size 9X14, for the producing cost of $2.98 unframed.

To introduce this grade of art, we are placing only a limited number under
this offer. You will be notlﬂed by mail when proof of your portrait is read’y:
It will then be shown at your residence when the $2.98 must be paid.

In conslderation of the reduced price at which this portrait is placed, it 1
expressly agreed that it shall be properly protected and exhibited.
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Verbal agreements other than herein sfated, will not be recognized.
We guarantee the return of your photograph with the finished work.

COUNTERMANDS NOT RECOGNIZED ' ,
PAY THE MAN WIIO SHOWS THE PROOF

-—- Representative.

-

Date__

* In furtherance of the conduct of the business arrangements between
Corporate respondent and said “operators,” corporate respondent
Urnishes “operators” and “sales agents” if desired, with identification
and credential certificates addressed to and to be shown to the general
‘I(’“blic, recommending them to the public, and designating each as
8 customer of ours handling portraits, miniatures, art paintings and
ffra_mes,” and certifying to his honesty and dependability. On oc-
¢asion, glso, corporate respondent furnishes letters of similar import
0 “operators” the same also to be exhibited to prospective customers.
Corporate respondent is at all times in possession of the names and
¥dresses of customers whose pictures it is making. Corporate re-
.spo.ndent keeps on hand, for the use of “operators” and “sales agents,”
\°°Ples of order books and of envelopes used for mailing prints ob-
dned from the public in cases where said “operators” or “sales
gents” use and are permitted to use corporate respondent’s catalog
M selling to the public. Corporate respondent, upon request, fur-
Nishes its sales catalogs and sales outfits to prospective selling agents,
Charge being made for sample cases. _
’ Mail from customers of the “operators” and “sales agents” is ad-
Yessed to many of them at 1301 McCallie Avenue, Chattanooga,
Tf’nn-, and in some instances is there opened by soméone connected
Wth corporate respondent, Success Portrait Co., when so requested
Y the “operators” or “sales agents.” If the contents of a letter are
20‘? understood the letter is forwarded out to the field to the particular
Operator” or “sales agents” involved, for verification and further
dttention, , .

_Ofﬁcials of corporate respondent, from time to time, pay or have
Paid visits to various “operator” organizations instructing them re-
8arding sales technique and methods and as to how business may
¢ obtained and improved. Daily reports from salesmen in the field
Jlave been required by corporate respondent, covering the canvass of
“Ustomers, on proof passing and the delivery of products sold. Corpo-
Tate respondent, on occasion, writes or offers to write types of sales
alks deemed appropriate for use by “sales agents” or “operators.”
OTporate respondent, upon occasion, confers and has conferred with

A
‘OPerators” regarding the use of trade names to be employed by them |
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and with respect to contract forms to be used. Officials of corporat®
respondent, have endorsed over to Success Portrait Co., for deposit 10
its credit at Hamilton National Bank, post office money orders payable

"to various trade name companies sent in by “operators.” Open 8¢

counts covering the operation of “operators” in the field are kept at
the office of corporate respondent and from time to time advances
are made to those “operators” who submit orders and remit collections
deemed suflicient to justify such office credit operations. Other “opeI”
ators” or “sales agents” are dealt with on a strict c. o. d. basis. Of
ficials of corporate respondent, maintain and have maintained clos
supervision over the business affairs and practices of responde_nt
“gperators” and “sales agents” and on occasion have urged the dis®
charge of “sales agents.”

All of the aforesaid “operators” in selling to and dealing with the
consuming public, and in pursuance of an agreement theretofor®
entered into between them and said corporate respondent, are per-
mitted to use and do use corporate respondent’s Chattanooga addres
1301 McCallie Avenue, as and for the address of each trade name an
company under which they respectively operate.

Par. 5. The Commission finds that the so-called or designated Ol_d’
Master Portrait Co., Superior Art Studios, Colonial Art Instituté
Old English Art Co., Streamline Art Co., Federal Art Co., Par?”
mount Art Co., Kennington Art Studio, Peerless Studio, Page Art
Co., Wilson Portrait Co., Wilson Art Association, Portrait A}'t
Agency, World Art Co., Arteraft Portrait Co., Vogue Art Studi©
and Rembrandt Portrait Co., each employing and using the addres
of 1301 McCallie Avenue, Chattanooga, Tenn., as and for its actusl
business location and address, are merely trade names assumed an
used by said “operators” to promote the sale by them of products
actually produced by corporate respondent Success Portrait Co.

The Commission further finds in this relation that no “operator
“sales agent” herein mentioned, except in the case of one or two ©
them, has owned, operated, or conducted, directly or indirectly, any
“art studio,” “institute of art,” or place of business at Chattanoog?
Tenn., or elsewhere in which tinted or colored enlargements or mini#-
tures of photographs or snapshots are or were made, and no suc
“operator” or “sales agent” owns, operates, or controls the photograph
equipment and paraphernalia essential in producing such enlarg®
ments or miniatures. . No such “operator” or “sales agent” has b2
in his employ or under his control or direction, artists, operators, o
persons skilled in such photographic technique or in the use of th®
air brush,. paint brush, or skilled in drawing or pastel work. No
such “operator” or “sales agent” has in fact maintained an office 0f

1 ol
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A office force at the address, 1301 McCallie Avenue, Chattanooga,
®nn., with the exception of respondent, W. S. Edwards, who em-
Ploys a secretary and conducts correspondence from that address.
© respective trade names used and employed by said “operators
al,‘d. “sales agent” do not actually designate a particular existing
Usiness, that is, a place at which a business operation is actually
Ocated and conducted. The business operations conducted at said
attanooga address, 1301 McCallie Avenue, are and have been
dctually conducted only by corporate respondent, Success Portrait Co.
I he Commission finds that no “operator” employing the terms or
- o&ends “Subsidiary of Success Portrait Co.,” or “Affiliated With
uccess Portrait Co.,” is now or ever has been a business subsidiary
°F affiliate of said corporate respondent as said terms imply and are
“nderstood to mean in the field of business or commerce. The said
®rms, “subsidiary of” and “affiliated with” as used in connection
:"_th the name “Success Portrait Co.” have been employed by “opera-
Of8” to induce customers to believe that they are doing business
:}lth an operating established house, and serve to refer the customers
Success Portrait Co. for a financial rating of the trade name

c(_)mpally and the “operator” using it.
of he Commission finds that as a result of the use of said “operator”
the aforesaid trade names, as herein described, purchasers and
f;")spective purchasers are led to believe that they are and were
&.ntracting or dealing with duly constituted representatives or sales
og_ents .of actually existing and operating art studios or associations,
0:‘ art institutes whose names appear on the warious contract forms,
er blanks or identification certificates employed by said “opera-

s and “sales agents.” As a result of such belief so engendered,
pl."_chasers and prospective purchasers confuse the character of the

uaness actually conducted by said “operators” and have confused the

USiness of “operators” with various organizations similar in name
Anq designation which are actually conducting, or which may prop-

Ty be designated as art associations, art studios or art institutes.

. _he Commission finds that as a further result of the foregoing
-“us}n'éS,S‘ arrangements and practices employed by “operators” and
rzales agents,” liability to purchasers is evaded for their statements,

Presentations, acts, practices, and sales methods in the sale of cor-

.Tate respondent’s products, and that business rating, credit, pres-
'8¢, and standing to which they are not entitled are and have been

Ven to said various trade names which employ the same business

dress ag that of corporate respondent, Success Portrait Co., par-
.lcl_llarly totrade name companies representing that they are subsid-
“Alies of or affiliated with corporate respondent, Success Portrait Co.
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. Par. 6. In connecction with the sale of corporate respondent’s said
colored photographic enlargements and miniatures by said “opera-
tors” employing corporate respondent’s business address at 1301
McCallie Avenue, Chattanooga, Tenn., as aforesaid, variops “sales
agents” working under the immediate direction of and in cooperatio®
with said “operators” visit the homes of customers and prospective
customers located in the cities, towns, and rural communities 0}
various States of the United States other than the State of Ten<
nessce. Each “sales agent” carries with him, for use in soliciting
orders, samples of the work that is represented as typical of that
done by the'trade name company he happens to represent. Sai
samples are attractively displayed. They have been reproduced and
built up from carefully selected photographic subjects of highest
photographic value. Colored- enlargements and miniatures of such
selected photographs are skillfully done with great care and detail-
Many of them closely resemble paintings done by hand.. These
attractive specimens in colored enlargements or miniatures are eX*
hibited by “sales agents” upon entering the home of a customer:
The company represented by the “sales agent,” it is stated, is prepare
to duplicate or reproduce such type of work. If a customer js inter~
ested, the customer is induced to permit the “sales agent” to inspect
photographs or snapshots of some member of the family, dead oF
living. Finally, the “sales agent” selects a photograph or snapshot
pronounced suitable or satisfactory for reproduction purposes. The
photograph or snapshot so selected is represented as a model or guide
to the studio’s or art institute’s artist, who, it is represented, wilk
“paint” a portrait of the same or make a “painting” or “hand-painte®
portrait” or “hand-painted streamlined portrait.” The picture' 0%
snapshot is to be returned with the completed work, it is furthef
represented. Reference is made by the “sales agent” from time £
time to the “portrait painting” as being made by the particular trade
name company said “sales agent” stated that he represents the samé
in each instance being a trade name using the Chattanooga addres®
of corporate respondent, Success Portrait Co. - It -is further repré”
sented from time to time by “sales agents” selling corporate respond’
ent’s said products, that an “oil painting” will be made, to be finishe
in cil by hand on linen, silk or “Japanese silk.” i
The Commission finds that the attractive samples or specimen?
exhibited to the customer by “sales agents” are made by corporat®
respondent, Success Portrait Co., and not by any trade name company
using its Chattanooga address for selling purposes. In various iP”
stances, due to the fact that “operators” and “sales agents,” in obtaining
business, select from customers and approve as suitable for the making
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°f coloreq enlargements or miniatures, photographs or snapshots

‘Vh.ich are inferior in various essentials from a photographic stand-

Point, ang fundamentally incapable of actually producing good

enlfll‘gements, customers find and have complained that the “paintings”

“ “Pictures” made for them are inferior to the samples exhibited and

Used by the “sales agents” in obtaining the orders for the said “paint-

'Ngs” or colored enlargements. Due to the fact that the respondent,
Uceess Portrait Co., is furnished, in some instances, with such photo-

8raphs or snapshots of inferior quality from which to make its finished

PPOduct, said corporate respondent on occasion, is unable to produce
Tom such photographs or snapshots finished products equal in appeax-

ince {0 the samples which had been displayed to purchasers.

AR. 7. The Commission further finds that a drawing is a repre-
**Ntation produced by the art of drawing, a work of art produced by
p‘fna bencil, or crayon. A crayon drawing is the act or art of drawing
With erayons, The pastel, in art, is a colored crayon made of pigments
8round with chalk and compounded with water into a sort of paste.

rawing made with colored chalk or crayon is called a pastel, as is

4150 the art of drawing with colored crayons. ' y

The Commission finds that a painting is understood by artists who

Paing Pictures, photographers who color photographs, and the general

Public, a5 an original representation by the painter of a design, image,
' object on a surface by means of paints, water color, or oil; a free-

‘ind image painted directly on the surface without the intervention

any mechanical means, such as a camera. This is the conception

iv Ich the general public has of the term “painting.” A water color
S 2 painting with pigments for which water, and not oil, is used as a

iO vent. An oil painting is a painting done by hand with brushes
1 Plastic oil colors on canvas, or other materials, without the aid of

_p_ Otography. ‘

o h,e Commission finds in this connection that the so-called “paint-
25, “hand-painted portraits,” and “hand-painted” miniatures pro-
Ueed, sold, and distributed by respondents are not paintings. They

sir]inot oil paintings, and are not finished in oil by hand on linen or on
.+ or on Japanese silk. Said pictures do not conform to the estab-
ls_hed belief of the public as to what constitutes a painting, nor do .
Ud pictures constitute paintings as understood by artists who paint

s:}ftllres, or photographers who. color photographs. Said pictures
,d_ and distributed by respondents are in fact colored photographs,
Miatures, or enlargements, produced by making a photographio
“ative of the photograph furnished by the customer. Through the
. ® of special photographic equipment an enlargement, or a reduction

It . . .
! the case of the miniature, is then made from the negative on spe-
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cially prepared paper which will take dry color or absorb liquid color:
Said enlargements cr miniatures are then colored by the use of paste

- or crayon, water color or other powdered pigments soluble in water

sprayed upon the photographic reproduction in solution through the
use of a mechanical air brush operated by compressed air, a portion 0% .
the colors being supplied by hand through the use of a camel haif
brush. While corporate respondent does have in its employ artist®
who are capable of producing genuine oil paintings as such works ©
art are known, and while corporate respondent’s studio can fill "
order for a genuine oil painting, corporate respondent does not nO_‘V
and has not used oil paint in the finishing or coloring of the sa!
enlarged photographs and the said miniatures sold as hereinabové
described. ‘

Par. 8. Respondent “sales agents,” in further connection with sales
talks made by them in selling the products produced by corporat®
respondent, have represented at times in such relation that an ar
studio, an art institute, or academy of art is being maintained in which
art classes are held for the purpose of giving experience to youns
artists and that “sales agents” desire to obtain various photogrﬂphs
from which hand-painted portraits and hand-painted miniatures ar®
to be painted, and further, that if the prospective purchaser will len
to the “sales agent’”’ a photograph or snapshot, it will be copied by ha?
in oil eolors by an art student attending-such classes.

In many instances, in connection with the sale of said enlargementS
or miniatures, “sales agents” represent to customers that the sale is ﬂg
“introductory offer” only, that only a limited number of “painting®
are to be placed in any given town or locality, that the customer W!
pay only for the work done by the artist, the picture to cost nothing,i '
that the “painting” or portrait is being offered at a “reduced prices
and that in consideration of such fact it is expressly agreed that it 1°
to be “protected and exhibited.” In other instances the price named 1
designated as an “advertising price” or it is represented that th
picture is being offered merely at the “cost of production.”

The Commission finds that said “operators” do not maintain ?r,
operate any art studios or academies of art, and that no art ¢lasse®
are conducted at any time for the purpose of giving experience to
young artists or otherwise. The Commission finds further that O™
porate respondent’s said colored enlargements and miniatures are N0
sold by said “sales agents” at a “reduced price” or at any “advertisin%
price,” or “special introductory price” or for the “cost of productio®
or to a selected few in any given place or locality but that on the cO"”
trary the prices at which said products are offered- and sold are the
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USual and customary prices asked of the consuming public by said
Tespondent “operators” and “sales agents.” :
« Pag, 9, During the 5 years last past some of said “operators” and
sales agents,” in some.instances, have further represented to cus-
tomers gng prospective customers that a drawing contest would be
held iy, 4 certain community for the purpose of deciding who should
® one of the few “lucky persons” to have “paintings” placed on exhi-
1tion in their homes in connection with a “special advertising offer”
31' “sSpecial introductory offer.” In connection with said drawings,
Sales agents” produce a number of sealed envelopes containing various
Sips of paper, It is represented that most of said slips are blank and
of 1o value but that a few are certificates or coupons which will entitle
18 holder thereof to two genuine hand-painted portraits finished in
'(_),11 for the sum of $10.00 or one such painting for $7.50 (at various
Mes similar offers are made at different prices, such as the “lucky”
fawer getting a picture for half price or two for the price of one).
® said envelope containing said slips are manipulated by “sales
igents” so that all acceptable prospective customers invariably draw a
cky” coupon or certificate, of which the following is typical:
SUPERIOR ART STUDIO
1301 McCallie Avenue,
Chattanooga, Tennessee,
P(f}‘;; the purpose of advertising the .S'PECIALL.Y DESIGNED STREAMLINE
RAITS in full colors and extending our business.
The Original Ilolder of This

RED SEAL CERTIFICATE

Iy entitled to receive and take advantage of Our Special Introductory Offer,
Ceeptable Photographs must be furnished our representative.
1.1i8 certificate is non-negotiable and redeemable only as stipulated above.
0nght is reserved to withdraw certificate if I'bhotographs are not suitable for
Ttraits,
‘ Issued to

SUPERIOR ART STUDIO

VaPious, other types of certificates not specifically set out herein are
Used by numerous “operators” and “sales agents” in carrying out said
S0-called drawing contest scheme, L

_The Commission finds that said alleged drawing contest is a decep-
_ tive scheme conceived for tlie sole purpose and with the result of
!ducing prospective purchasers to believe that if they draw “lucky”
Numbers they will have the advantage of obtaining pictures at prices
8reatly below prices other customers must and do pay for them. By
Means of this “drawing contest” scheme members of the purchasing
Public are beguiled into believing that they are the exceptional few

509749m—43—vol. 35——19 :
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whom fortune has favored. As a result of the statements and repr®
sentations of respondent “operators” and “sales agents” in relation
to said “drawing contest” the holders of said “red seal certificates” OF
other so-called “lucky” coupons are led to believe that said coupons OF
certificates place holders thereof at a distinct financial advantage 1#
purchasing a “painting” or “portrait,” and such holders are thereby
induced to enter into contracts for the purchase of a so-called “paint-
ing” or “portrait.” In truth and in fact said coupon or certificat®
gives the holder thereof no advantage in price whatsoever, or other”
wise, for practically all prospective purchasers sold through th¢
- “draw” are permitted to secure a “lucky” certificate or'coupon and &
persons considered acceptable customers may purchase said “paint”
ings” or “portraits” at the price used by respondents in connectio?
with the said “draw” or “special introductory offer.” .

 Par. 10. In various instances “operators” and “sales agents’
engaged in the sale of said colored enlargements and miniatures 28
produced by corporate respondent make no reference to or mentio?
of a frame at the first or original contact with a customer. The in°
formation that it will be necessary to later place the picture in a fram®
in order to preserve it, that the picture will be of an unusual shape an
design, and that later on another “sales agent” will call for the puf”
pose of selling a frame for the picture, is not, in various instances
given to the customer by the first or contact “sales agent.”

A second “sales agent” designated as “field artist” or “instructing
artist” later appears with an uncolored rough proof or “sketch” ©
the enlarged photograph. This “sales agent” collects for the cost 0
the colored enlargement, usually the sum of $2.98, and endeavors t°
sell the customer a frame for the picture. In numerous instances the .
matter of the frame is here mentioned for the first time. The fram®
‘not being mentioned by the first “sales agent” various customers have
assumed at the outset that the frame would be included in the pric®
quoted by the said first “sales agent.” If the customer objects to, O
refuses to purchase a frame on account of the matter of price, quals
ity, or design, the customer then on various occasions is informe
by the “sales agent” for the first time that a frame for the pictur®
.cannot be purchased from any source other than through his com®”
pany; that the company he represents manufactures the only frameé
that will fit the picture; that the portrait will not hold its color or be
of any value unless it is framed. From time to time the attentio?
of the customer is called to the customer’s agreement to “protect” an
“exhibit” the portrait and to the “obligation” of the customer under
the contract to buy a frame. In the event the customer refuses 0
buy a frame from the second agent or “field artist” or “instructing

\
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artist” and elects to have the picture finished for the sum agreed upon
nd paid, the matter of the purchase of a frame is further deferred
until the delivery of the finished colored enlargement by a third “sales
agent.” The person making delivery of the finished or colored en-
largement in many instances, presents the same to purchaser in a
Tame, whereupon the above-described reasons why a frame must be
Ought from “sales agents” will be stated, or may be repeated, as the
‘8¢ may be. In the event the customer finally refuses to buy a frame,
Tespondent “sales agents” in some instances refuse to deliver the com-
Dleted picture, regardless of whether or not it has been paid for in
full, and refuse to return the original photograph loaned by the cus-
tomer; until the frame is ordered.
« The Commission finds that the “sales agent” represented to be a
field artist” or “instructing artist” is not an artist in the sense that
Such term is ordinarily understood by the consuming public; that
8ctually, said so-called “field artist” or “instructing artist” is a deliv-
Iy man or frame salesman operating for and on behalf of respond-
hts. The Commission finds that purchasers are not advised, and
thflt there is no such understanding or agreement in connection with
Sald contracts, that photographs or snapshots loaned or submitted by
Purchasers are to be retained by respondents until a frame is purchased
T payment is made of any sum alleged by respondents to be due them.
N the contrary, purchasers are advised originally by “sales agents”
Fhat photographs loaned to them will be returned at the time the fin-
Ished product is submitted. The Commission finds that, in many
Wistances, “operators” and “sales agents” conceal and have concealed
from purchasers at the time the “portrait” is ordered the fact that the
hished product will be octagonal in shape and will be delivered in a
Tame of peculiar octagonal, convex form and shape; and that it will
e impossible for the customer thereafter to obtain a frame to fit said -
Portrait except from or through respondents at prices fixed by them.
The Commission finds that in the course and conduct of their busi-
Ness, the efforts of respondents are and have been directed largely to the
Sale of frames. The Commission finds, that the sales plan employed
V¥ said respondent “operators” and “sales agents,” which is character-’
1Zed by the sale of a picture only by the first or original contact sales-
Man and the subsequent sale or attempted sale of a frame by a second
and different party known as “field artist” or “instructing artist” who,
Calls later, is operated primarily and actually for the purpose of, and
as the effect of, misleading and forcing the customer into buying
Something he did not originally intend buying, namely, a frame; that
3 a result the purchaser of a picture is forced to deal with respondents
N connection with the purchase of frames. This method of dealing

|
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in frames, the Commission finds, places in the hands of “operators”
and “sales agents” a means whereby, in some instances, they may repre-
sent and have represented, as the customary or regular prices or
values for frames, prices and values which are in fact substantially
in excess of the prices at which frames of similar type and quality
are usually and customarily sold in the normal and usual course of
business.

Par. 11. The Commission finds that the aforesaid statements, repre--
sentations, acts, practices, and methods used by various of the respond-
ents in connection with the conduct of their business enterprise, as
aforesaid, are not all inclusive, but are illustrative of the character and .
type of statements, representatlons acts, practices and methods used
by respondents in carrying out the well coordinated sales plan in which
they have participated and cooperated to induce the purchase of thelr
said products.

Par. 12.  The Commission finds that the use by respondents of the
hereinbefore enumerated acts, practices, and methods in connection
with the offering for sale and sale of said products in commerce, as
aforesaid, has had, and now has, the capacity to, and does, mislead and
deceive the purchasing public concerning the quality and value of the
products sold, the nature, and character of the business conducted by
respondents, mcludlnﬂ the financial standing and responsibility of said
“operators” and “sales agents,” the origin and identity of the products
being sold and as to the sales proposal to be submitted later involving
the sale of a frame of peculiar shape and design, and that the use of
such acts, and practices and methods further has led, and does lead
purchasers erroneously and mistakenly to believe that the said repre-
sentations and implications so made and used by respondents are true,
and causes and has caused a substantial number of the purchasing
public to purchase substantial quantities of respondent’s said products.

Par. 13. The following persons named as parties respondent in
the amended complaint issued by the Commission in this matter-on
March 31, 1942, were not served respectively with a copy of said com-
plaint nor have they entered appearance in the proceeding by counsel
or otherwise:

C. A. Hicks, individually and trading as H. B. Art Co.; Ruth Attix,
Henry Acie Barrentine, Earl Bigby, Lloyd Brown, H. V. Caton, L+
Clark, O. D. Clayton, Robert Dodd, George F. Donehue, J. F. Evans,
Thos. Gaddis, V. Gantt, Jimmy Greenwood, L. H. Marsden, Thelmar
Marshall, J. L. McCoy, J. W. Parker, T. E. Savage, Lillian Shepard
John G. Tierney, Stella Timmerman, Xay Harriet Whitten, and
Chester Wofford.
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CONOLUSION
The aforesaid acts and practices of respondents as herein described,
effected, and accomplished through the medium of a well-coordinated
sales plan of procedure in which said respondents have participated
and cooperated, are all to the prejudice and injury of the public and
Constitute unfair and deceptive acts and practices in commerce within
the intent and meaning of the Federal Trade Commission Act.

ORDER TO CEASE AND DESIST

_ This proceeding having been heard by the Federal Trade Commis-

Slon upen the complaint of the Commission, the answers of respond-
tnts, Success Portrait Co., a corporation and trading as Chattanooga
Art Medallion Co. and as Art Trade Studios; James Morton McCon-
Nell, indjvidually and as president and a director of corporate re-

+ fpondent; Ozro Absolem Brammer, individually and as vice president
ind a director of corporate respondent; George Nathan McConnell,

1ndividually and as secretary and a director of corporate respondent;
sse Roy Hodge, individually and as treasurer and a director of
Corporate respondént; W. S. Edwards and Ida Lillian Wilson Ed-
Wards, individually and trading as Old Master Portrait Co. and for-
Merly trading as Colonial Art Institute, as Superior Art Studios, and
35019 English Art Co.; Jack E. Bramley and Grayce Nix, individually
d trading as Streamline Art Co.; N. W. Frazier, individually and
trﬂding as Federal Art Co.; J. E. Woods, individually and trading as
Aramount Art Co.; J. P. Kennington, individually and trading as
{EIlnington Art Studio; S. C. Porter, individually and trading
8 Peerless Studio; R. H. Page, individually and trading as Page Art
0.; H. F. Wilson, individually and trading as Wilson.Portrait Co.
nd Wilson Art Association; Jack Howard, individually and trading
8 Wilson Portrait Co., Wilson Art Association, and as Portrait
't Agency; T. F. Keegan, individually and trading as World Art
05 R. L. Gaddis, individually and trading as Artcraft Portrait Co.;
+ T. Greenwood, individually and trading as Vogue Art-Studio; Ted
BI'amley, individually and trading as Rembrandt Portrait Co.; S. P.
Logel‘s, individually and trading as Rogers Art Co., and Neal Allen, .
¢ Beaver, Tom Bell, H. P. Bingham, R. S. Bishop, James W. Boul-
Ware, Catherine Broward, N. B. Broward, Joseph Durrance, Edith
dInonson, Jack Edwards, Willis G. Edwards, Juanita Holland, R. F.
Ones, A, S. King, F. H. McGaughey, H, D. McGaughey, Elizabeth
I_el"iﬂ, O. R. Melvin, Carl Newton, Letha Revels Putney, Jack
lichie, Mary Schutz, G. C. Sours, R. C. Speece, Marshall Steadham,
+J. Wallentelsz, and O. A. Willocks; upon a stipulation as to the facts
®htereq into between the above-mentioned respondents, with exception
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of S. P. Rogérs, and Richard P. Whiteley, Assistant Chief Counsel
for the Commission, providing that without further evidence or other
intervening procedure, the Commission might issue and serve upo®
said respondents therein named findings as to the facts and conclusion
based thereon, and an order disposing of the proceeding; and upon the
substitute answer filed in this proceeding by respondent, S. P. Rogerss
in lieu of the answer theretofore submitted by him, admitting all of the
material allegations of fact set forth in said complaint and waiving
‘all intervening procedure and further hearing as to said facts, and the
Commission having made its findings as to the facts and its conclusion
that the respondents have violated the provisions of the Federal Trade
Commission Act. :

It is ordered, That the respondents, Success Portrait Co., a corpo-
ration and trading as Chattanooga Art Medallion Co. and as Art
Trade Studios, or doing business under any other trade name OF
style; James Morton McConnell, individually and as president anff
a director of Success Portrait Co.; Ozro Absolem Brammer, indi-
vidually and as vice president and a director of Success Portrait Co.
George Nathan McConnell, individually and as secretary and a direc”
tor of Success Portrait Co., and Jesse Roy Hodge, individually and
as treasurer and a director of Success Portrait Co.; W. S. Edwards
anid Ida Lillian Wilson Edwards, individually and trading as Old
Master Portrait Co. and formerly as Colonial Art Institute and 85
Superior Art Studios and as Old English Art Co.; Jack E. Bramles
individually and trading as Streamline Art Co.; N. W. Frazier, indi-
vidually and trading as Federal Art Co.; J. B. Woods, individually
and trading as Paramount Art Co.; J. P. Kennington, individually
. and trading as Kennington Art Studio; S. C. Porter, individually an
trading as Peerless Studio; R. H. Page, individually and trading 2%
Page Art Co.; H. F. Wilson, individually and trading as Wilson
Portrait Co. and Wilson Art Association; Jack Howard, individually
and trading as Wilson Portrait Co., Wilson Art Association and 2°
_ Portrait Art Agency; T. F. Keegan, individually and trading 8%
World Art Co.; R. L. Gaddis, individually and trading as Arteraft
Portrait Co.; E. T. Greenwood, individually and trading as Vogué
Art Studios; Ted Bramley, individually and trading as Rembrand?
Portrait Co., and S. P. Rogers, individually and trading as Rogers
Art Co., or trading under any other name or names, and Neal Allem
Lee Beaver, Tom Bell, H. P. Bingham, R. S. Bishop, James Y. Boul-
ware, Catherine Broward, N. B. Broward, Joseph Durrance, Edith
Edmonson, Jack Edwards, Willis G. Edwards, Juanita Holland
R. F. Jones, A. S. King, F. H. McGaughey, H. D. McGaughey, Eliz?-
beth Melvin, O. R. Melvin, Grayce Nix, Carl Newton, Letha Revels



SUCCESS PORTRAIT CO., ETC., ET AL. © 259

. 221 Order
PUtney’ Jack Ritchie, Mary Schutz, G. C. Sours, R. C. Speece, Marshall
teadham, C. J. Wallentelsz, and Q. A. Willocks, their respective
reI)I‘ESem:atives, salesmen, and employees, directly or through any
®rporate or other device in connection with the offering for sale and
Sale and distribution in commerce, as “commerce” is defined in the
‘ederal Trade Commission Act, of tinted or colored pliotographic
“largements or miniatures of photographs and snapshots and of
Tames therefor, do forthwith cease and desist from:

L. Representing directly or in any manner, that colored or tinted
Photograpns or colored or tinted photographic enlargements or re-

Uction are hand-painted or are paintings.

?- Using the terms “oil painting,” “portrait painting,” “hand
Painted,” or “hand painted portrait,” or the word “painting” either
3 One or in conjunction with any other words or terms in any way to

SSignate, describe, or refer to colored or tinted pictures, photo-
8raph, photographic enlargements or reductions, or other pictures
Produced from a photographic base or impression. '

3. Representing that pictures being sold in the regular course of
lg_usiness at the usual and customary prices therefor are being or will

¢ s0ld only to a limited number of customers, or as an “introductory
fer,” or at an “advertising price,” or at a “reduced price,” or repre-
*nting in any manner that a purchaser js receiving an advantage
' price or other consideration not ordinarily available..

& Representing that any specified sum in excess of the actual cost
‘?f Production is merely the “cost of production.”

5. Representing that the picture to be made and delivered will be

Y reproduction or duplication of the sample displayed to the customer
nl?SS in fact the picture thereafter delivered is of the same quality,
®Sign, and workmanship as said sample. - : .o

6. Using the trade names “Art Studios,” “Art Institute,” “Art

.Company,” “Art Association,” or any other fictitious name of similar

i . .
Mport unless the respondent so using such name or names actually

OWns, operates, conducts, or controls an organization or establishment
E tlhe character indicated and comprehended by the trade name so
se S
e Misrepresenting, or authorizing, permitting, or cooperating in
€ misrepresentation of, the financial responsibility, prestige, or
Stand_ing of the respondents or the character and extent of their busi-
Ness by falsely claiming to be a subsidiary or business affiliate of an
Opel'ating, established house, or by deceptively using the business
8ddregs of guch established house as and for a business allegedly
Operated by them, and from misrepresenting. through the use of
Ctitious trade names and misleading street and post office addresses

",
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the place, character, and extent of the business actually conducted
by them, ) i

8. Representing that respondents maintain art studios, art inst!”
tutes, or art academies in which art classes are held for the purpose ©
giving experience to young artists and that such students will paint
by hand, portraits and miniatures from photographs furnished to sales
agents by customers. -

9. Using a “draw,” “draw contest,” or so-called “lucky” blanks,
number slips, coupons, or certificates, or any other device, plan, 0F
scheme, or any prize contest or special introductory or advertiSiI}g
offer, so as to represent, indicate or, imply that any customer will
obtain & financial advantage thereby or be entitled to receive a0y -
picture free or to receive a substantial discount or reduction in the
price of any picture or pictures.

10. Using the terms “field artist” or “instructing artist” or similar”
terms to designate, describe or refer to operators or salesmen delivering
pictures or “sketches” of pictures or selling frames,

11. Concealing from or failing to disclose to customers at the time
pictures are ordered that the finished picture when delivered will be
so shaped and designed that it can only be used in a specially designeds
odd-style frame which can be procured only from respondents. '

12. Failing or refusing, in cases where a picture ordered has bee™
completed and paid for, to return to the customer the completed pic
ture or the photograph or snapshot previously loaned by the customer
for use in producing the picture.

13. Representing as the customary or regular prices or values foF
frames, prices and values which are in fact greatly in excess of th®
prices at which said frames are customarily offeréd for sale and so}
in the normal and usual course of business. . h

It is further ordered, That this proceeding, insofar as it relates t0
C. A. Hicks, individually and trading as H. B. Art Co., Ruth Atti%s
Ilenry Acie Barrentine, Earl Bigby, Lloyd Drown, H. V., Catom
L. Clark, O. D. Clayton, Robert Dodd, George I. Donehue, J. I, Evans
Thos. Gaddis, V. Gantt, Jimmy Greenwood, L. H. Marsden, Thelmar’
Marshall, J. H. McCoy, J. W. Parker, T. E. Savage, Lillian Shepards
John G. Tierney, Stella Timmerman, Kay Harriet Whitten, an
Chester Wofford be, and the same hereby is, closed without prejudices
the Commission being unable to eflect service of complaint upon sal
respondents. ' '

It is further ordered, That all of said respondents shall, within 60
days after service upon them of this order, file with the Commissio®
a report in writing setting forth in detail the manner and form ™
which they have complied with this order.
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iN TaHE MATTER OF

EMPIRE MERCHANDISE CORPORATION AND SOPHIE
RUBMAN

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
- ' OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914

Docket 3357. Complaint, Mar. 14, 1938—Decision, Aug. }, 1942

Where a corporation and its president, who owned virtually all of its stock and
controlled its policies and practices, engaged in the competitive interstate sale
and distribution of novelty merchandise such as flashlights, jewelry, watches,
chinaware, and silverware— . - '
Distributed through the mails to prospective sales representatives through-
out the United States advertising ecirculars which deplcted and deseribed
certain articles offered as compensation for the sale of merchandise, also
depicted, and which contained also a pull card for use in sale of articles
listed and priced, under a scheme in accordance with which the particular
article to be received, and the price to be paid, were disclosed after removal
from the card of the tab selected by the customer, and the operator was
Ctompensated, at his option, by cash or merchandise premium ; and

reby supplied and placed the means of conducting lotteries in the hands of

Such operators who, notwithstanding notice purportedly offering customer the

right to buy any article involved at price shown on back of slip, made use

of their said pull-card device in selling their merchandise in accordance with
aforesaid plan ;'contrary to an established public policy of the United States

Government and in violation ¢f the criminal laws, and in competition with

many who, unwilling to use a method involving chance or contrary to public

Dolicy, refrain therefrom; ) .

Wlth the fesult that many persons were attracted by said sales method and the
element of chance involved therein, and were thereby induced to buy and
sell said merchandise in preference to that offered and sold by competitors
who do not use such methods, thereby diverting trade unfairly from said
Competitors to them; and

(3) Represented that the articles offered to their sales representatives were
free and without' cost to them through use on their circulars of such state-
ments as “I'ree gifts for all” and “Wonderful gifts for all’;

Whell in fact none of the articles thus designated were given away free, but all
were supplied to their representatives only for services rendered in sale of
merchandise in question, and price thereof was included in that of the other
articles which the representative was required to sell; - .

ith effect of misleading and deceiving a substantial number of persons into

{a

~—

The

the mistaken belief that such articles of merchandise were given to repre- -

Sentatives free, thereby causing them to undertake the sale of said products
in preference to those of competitors; whereby trade was diverted from their
competitors to them:
€ld, That such acts and practices, under the circumstances set forth, were all
' to the prejudice of the public and competitors, angd constituted unfair methods
of competition in commerce.
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As respects the insistence of those charged with the.operation of a lottery schemeé

in connection with the sale of their merchandise through persons whom they

- supplied with pull-card devices for use in selling by chance to members of
the pubtic, goods, the prices and values of some of which were in excess of
those shown therefor on such cards, that the lottery or chance element wa%
removed from the scheme by a notice purportedly offering any customer the
right to buy any article at price shown for it on the back of its slip: such
notice wag inconsistent with the sale of the various articles called for under
the plan by the operator, who, after sale of all chances, was to remit to seller?
and receive from them said goods for distribution to various purchasers
ag shown on card and who was compensated, at his option, by deduction
cash premium or receipt of merchandise premium along with aforesaid other

- goods; was inconsistent with the instructions to the operator which made

" no provision for any such contingency; was inconsistent with the effective
working of the plan, and was, it appeared, taken advantage of only in excep-
tional and 1solated cases; and, as a practical matter, had no substantial effect
upon the operation of the plan and did not serve to remove the lottery
element from seller’'s sales method.

Before A/r. Randolph Preston, trial examiner.

Mr. D. C. Daniel and Mr. J. W. Brookfield, Jr. for the Commissiob-

Nash & Donnelly, 6f Washington, D. C., for respondents.

' ' CoMPLAINT

Pursuant to the provisions of an act of Congress, approved Septen-
ber 26, 1914, entitled “An act to create a Federal Trade Commissioly
to define its powers and duties, and for other purposes,” the Federal
Trade Commission, having reason to believe that Empire Merchandise
Corporation, a corporation, and Sophie Rubman, individually, an
as an officer of Empire Merchandise Corporfttlon, hereinafter refer
red to as respondents, have been, and are now, using unfair methods
of competltlon in commerce, as “commerce” is defined in said act, and
it appearing to said Commission that a proceedmn' by it in xespect
thereof would be in the public interest, hereby issues its complaint
stating its charges in that respect as follows:

PARAGRAPH 1. Respondent, Empire Merchandise Corporation, is 8
corporation organized and existing under and by virtue of the 1aw$
of the State of New York, with its principal office and place of busi-
ness located at 414 Broadway, New York, N. Y. Respondent, Sophie
Rubman, is the president and a director of, and the principal stock:
holder "in, the respondent, Empire Merchandise Corporation, an
formulates, controls and directs its policies and practices. Responc-
ent, Sophie Rubman, has her offices at the same address as that of th®
corporate respondent. ‘Said respondents act together and in cooP”
cration with each other in doing the acts and things hereinaftel
alleged. Respondents are now, and for some time last past have beelr
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ngaged in the sale and distribution of razor blades, flashlights, jew-
elry, watches, china and silverware, clocks, cosmetics, cigaret lighters
ind cases, bedding, kitchenware, and other articles of merchandise, in
Commerce between and among the various States of the United States
and in the District of Columbia. Respondents cause and have caused
82id products when sold to be shipped or transported from their place
of business in the State of New York to purchasers thereof in the
State of New York and in other States of the United States and in
the District of Columbia, at their respective points of location. There
Is now, and has been for some time last past, a course of trade in com-
Nerce by said respondents in such merchandise between and among the
Various States of the United States and in the District of Columbla
N the course and conduct of saill business respondents are in com-
Petition with other corporations and individuals and with partner-
shipg engaged in the sale and distribution of similar or like articles
of merchandlse in commerce between and among the various States
of the United States and in the District of Columbia.
Par, 2. In the course and conduct of their business, as described. in

" Paragraph 1 hereof, respondents sell and distribute said articles of

Werchandise by means of a game of ¢hance, gift ehterpxise, or lottery
SCheme Respondents insert advertisements in magazines of interstate
tirculation and distribute, or cause to be distributed, to representa-
tives ana prospective repr esentatlves certain advertising literature, in-
Chldmrr a sales circular.” Respondents’ merchandise is distributed to
the pmchasels thercof in the following manner:

A portion of said sales circular consists of a list on which there are

esignated a number of items of merchandise and the prices thereof.
Adjacent to the list is printed and set out a device commonly called a
Pull card. * Said pull card consists of a number of tabs, under each of
Which is concealed the name of an article of merchandise and the price
thereof, The name of the article of merchandise and the price thereof
8re so concealed that purchasers or prospective purchasers of the tabs
Or chances are unable to ascertain which article of merchandise they

- re to receive or the price which they are to pay until after the tab is

Separated from the card. When a purchaser has detached the tab and
learned what article of merchandise he is to receive and the price there-
of, his name is written on the list opposite the named article/of mer-

' chandlse Some of said articles of merchandise have purported and

epresented retail values greater than the prices designated for them,
Ut are distributed to the consumer for the price desxrmated on the tab

Which he pulls. The apparent greater values of some of said articles

of merchandise, as compared to the price the prospective purchftser
will be requlred to pay in the event he secures one of said articles, in-
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duces members of the purchasing public to purchase the tabs or chances
in the hope that they will receive articles of merchandise of far greatef
value than the designated prices to be paid for same. The fact as t0
whether a purchaser of one of said pull-card tabs receives an article
of greater value than the price designated for same on such tab, which
of said articles of merchandise a purchaser is to receive, and the amount
of money which a purchaser is required to pay, are determined wholly
by lot or chance. ,

When the person or representative operating the pull card has, suc
ceeded in selling all of the tabs or chances, collected the amounts calle
for, and remitted the said sums to the respondents, the said respondents

‘thereupon ship to said represenfative the merchandise designated 0%

said card, together with a premium' for the representative as compe?”
sation for operating the pull card and selling the said merchandise-
Said operator delivers the merchandise to the purchasers of tabs from
said pull cards in accordance with the list filled out when the tabs
were detached from the pull card.

Respondents sell and distribute various assortments of said mer-
chandise and furnish various pull cards for use in the sale and dis" -
tribution of such merchandise by means of a game of chance, gift
enterprise or lottery scheme. Such plan or method varies in detailys
but the above described plan or method is illustrative of the principle
involved. ,

Par. 3. The persons to whom respondents furnish the said pull
cards use the same in purchasing, selling, and distributing respondents’
merchandise in accordance with the aforesaid sales plan. Respond‘
ents thus supply to and place in the hands of others the means of
conducting lotteries in the sale of their merchandise in accordanc®
with the sales plan hereinabove set forth. The use by.respondents
of said method in the sale of their merchandise and the sale of suC,11
merchandise by and through the use thereof and by the aid of said
method is a practice of the sort which the common law and criminal
statutes have long deemed contrary to public policy and is contrary
to an established public policy of the Government of the United States-

Par. 4. The sale of merchandise to the purchasing public in the
manner above alleged involves a game of chance or the sale of a chanc®
to procure an article of merchandise at a price much less than the
apparent normal retail pricg thereof. Many persons, firms, and cor
porations who sell or distribute merchandise in commerce in competl-
tion with the respondents, as above alleged, are unwilling to adopt
and use said method, or any method involving a game of chance, oF
the sale of a chance to win something by chance, or any method which
is contrary to public policy, and such competitors refrain therefrom-
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Many persons are attracted by respondents’ said method and by the
tlement, of chance involved in the sale of said products in the manner
above described, and are thereby induced to buy and sell respondents’
Merchandise in preference to merchandise offered for sale and sold
*9¥ said competitors of respondents who do not use the same or an
€Quivalent method. The use of said method by respondents, because
of saiq game of chance, has the capacity and tendency to, and does,
Unfairly divert trade and custom to respondents from their said
Competitors who do not use the same or an equivalent method.

Par. 5. In the course and conduct of their business, as hereinabove
Telateq , respondents have caused various false, deceptive and mislead-
m" Statements and representations to appear in their advertising
mﬂtter as aforesaid, of which the following are examples, but are
Dot all-inclusive:

Free gifts for all

Free Ladles’ 4 Jewel Wristwatch
Free 8 plece bed set

All charges prepaid by us

The effect of the {foregoing false, deceptive, and misleading state-
Ments and representations of the respondents in selling and oﬁ'ermg
Or sale such items of merchandise as hercinabove referred to is to
Inlslead and deceive a substantial part of the purchasing public in the
“evera]l States of the United States and in the District of Columbia

Y inducing them to mistakenly believe (1) that respondents give
“‘Wy certain of their said articles of merchandise without cost to
eir said representatives, and (2) that respondents prepay all charges
®nall of their said articles of merchandise.
Par. 6. In truth and in fact, none of respondents’ premiums or
So-called gifts are given away “free” or without cost, but said pre-
Miumg or so-called gifts, which are represented as belng “free” to
faiq representatlves, are either purchased with labor by them or the
Price of said premiums or so-called gifts is included in the price of
Other articles of merchandise which the representatives must sell or
Procire the sale of before said premiums or so-called gifts can be
I)rocured by them. For a number ‘of premiums or so-called gifts
“ertain sums of money must be paid by said representatives in addi-
+ Yon ¢o the Iabor performed or services rendered. Respondents do
Not Prepay all of the charges on their said products, but said repre-
eIltatlves are required to pay certain specified sums of money
5 shipping charges on a number of respondents’ said articles of
Merchandise.
4R, 7. The use by respondents of the false, deceptive, and mis-

leadlnn‘ statements and representations set forth herein has had, and
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now has, the capacity and tendency to mislead and deceive, and has
misled and deceived, a substantial portion of the purchasing publi®
into the erroneous belief that such statements and representations 8ré
true, and into the purchase of substantial quantities of said respond-
ents’ products as the result of such erroneous belief, There are;:
among the competitors of respondents as mentioned in paragraph
hereof, manufacturers and distributors of like or similar product
who do not make such false, deceptive and misleading statements
and representations concerning the method of sale and distributio®
of their products. By the statements and representations aforesaids
trade is unfairly diverted to respondents from such competitors and,
as a result thereof, substantial injury is being done, and has bee?
done, by respondents to competition in commerce among and between
the various' States of the United States and in the District ©
Columbia. )

Par. 8. The aforesaid methods, acts and practices of respondents,
are all to the injury and prejudice of the public and of respondents
competitors, and constitute unfair methods of competition in com”
merce within the intent and meaning of Section 5 of an act of Co
gress approved September 26, 1914, entitled “An act to create
Federal Trade Commission, to define its powers and duties, and for"
other purposes.”

Report, FinpINGs As T0 THE Facrs, aAND OrDER

Pursuant to the provisions of the Federal Trade Commission Acts
the Federal Trade Commission, on March 14, 1938, issued and sub”
sequently served its complaint in this proceeding upon the responﬁl'
ents, Empire Merchandise Corporation, a corporation, ‘and Sophi®
Rubman, individually and as an officer of Empire Merchandise Cor*
poration, charging them with the use of unfair methods of compet!”
tion in commerce in violation of the provisions of that act. After
the filing of respondents’ answer, testimony and other evidence i*
support of the allegations of the complaint were introduced by the
attorneys for the Commission, and in opposition thereto by the attor”
neys for the respondents, before a trial examiner of the Commissio®
theretofore duly designated by it, which testimony and other ev¥"
dence were duly recorded and filed in the office of the Commissio™
Thereafter, the proceeding regularly came on for final hearing befor®
the Commission on the complaint, the answer thereto, testimony a8
other evidence, report of the trial examiner upon the evidence &0
the exceptions to such report, and briefs in support of and in oppos”
tion to the complaint (oral argument not having been' requested)’
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and the Commission, having duly considered the matter and being
Mow fully advised in the premises, finds that this proceeding is in
the interest of the public and makes this its findings as to the fact
find its conclusion drawn therefrom. "

FINDINGS AS TO TIIE FACTS v

Paragrarm 1. Respondent, Empire Merchandise Corporation, is a
%rporation organized and existing under the laws of the State of
&w York, with its principal office and place of business located at
414 Broadway, New York, N. Y. ,
espondent, Sophie Rubman, an individual, is president of the cor-
Porate respondent. She is the owner of virtually all of the capital
Stock of the corporation and formulates, directs, and controls all of
the Policies, acts, and practices of the corporation.
AR. 2. Respondents are now, and since 1932 have been, engaged in
_the sale and distribution of merchandise generally designated as nov-
elty merchandise and including such articles as flashlights, jewelry,

Watches, chinaware, silverware, clocks, cosmetics, cigarette lighters, .

edding, and kitchenware. Respondents cause and have caused their
Products, when sold, to be transported from their place of business
10 the State of New York to purchasers thereof located in various other
States of the United States and in the District of Columbia. Re-
SPondents maintain, and at all times mentioned herein have main-
tained, o course of trade in their products in commerce among and
tween the various States of the United States and in the District
of Columbia. ' . '

Pagr, 3, In the course and conduct of their business respondents are,
And have been, in competition with other corporations and individuals

. And with partnerships engaged in the sale and distribution of sim-

Uar grticles of merchandise in commerce among and between the vari-

Ous States of the United States, and in the District of Columbia.

. Par. 4. In promoting the sale of their products respondents dis-
tribute advertising or sales circulars through the United States mails
to Prospective sales representatives located at various points through-
Out the United States. The circulars contain pictorial representations
Ind descriptive matter with respect to certain articles of merchandise
offered by respondents as compensation for the sale of their mer-
Ohandise, and also pictorial representations and descriptive matter as
'tolcertain of the articles of merchandise which respondents offer for
Sale,

Each of these circulars also contains what is commonly known'as

8 pull-card device. This pull-card device c011si§ts of 8 number ::of.

’
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tabs, under each of which is concealed the name of one of the articles
of merchandise offered for sale by respondents and the price thereof.
Neither the name of the article nor the price thereof is disclosed to the
purchaser or prospective purchaser until after the tab has been sep-
arated or removed from the card, Adjacent to the pull tabsisa li_St
of all of the articles of merchandise offered for sale and the price
thereof, which corresponds to the articles and prices concealed under
the various pull tabs. When a purchaser has detached a tab and there
is thus disclosed which article he is to receive and the price to be pat
for it, his name is written on the list opposite the particular article 0
merchandise.

Soms of the articles of merchandise offered for sale have retail val-
ues greater than the prices so designated for them, but all of the articles
are distributed to the purchasers at the prices on the tabs. The fact
that some of such articles of merchandise have values in excess of the
designated prices induces members of the purchasing or consuming
public to pull the tabs in the hope that they will obtain such articles-
Moreover, some of the articles offered for sale are represented through
pictures and reading matter in the matter in the circular as having
values greater than their actual value, which serves as a further induce-
ment to prospective purchasers to pull the tabs in an effort to obtai?
such articles. The specific article which the purchaser receives, the
amount of money he is required to pay for such article, and the questio® °
whether the purchaser will receive an article having an actual OF
apparent value greater than the price designated therefor are thus
determined wholly by lot or chance. .

When the individual operating the pull card has succeeded in sell-
ing all of the articles of merchandise listed under the tabs and has
collected the respective amounts charged therefor, the total of sucl
amounts is remitted to respondents. Upon receipt of such total
amount, respondents ship to their representative the merchandise solds
together with a premium for the representative as compensation for
operating the device and selling and distributing the merehandises
such premium having been selected by the representative from articles
pictured in the circular. If the representative so desires, he may
deduct a cash premium in lieu of the merchandise premium. Upo?
receipt of the merchandise from respondents, the representative
delivers the various articles to the purchasers in accordance with the
list prepared when the tabs were pulled. ,

Par. 5. In connection with the pull-tab device the following read-
ing matter appears: '

NOTICE TO PURCHASERS.—On the back of each slip is printed the price of
an article. If after deliberation you decide that you want to buy the article
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s:ty the holder of this book the price shown on slip. If you do not want the
cle, you need not buy it.
Respondents insist that the insertion of this notice has the effect
% removing the lottery or chance element from their sales method.
¢ Commission finds, however, that despite this notice, the articles
°f merchandise are in fact sold and distributed by means of the
Pull-carq device in accordance with the sales plan or method herein-
“fore described. The successful operation of respondents’ sales plan
S dependent upon the ability of the operator to sell all of the articles
\ 1Sted., s0 as to permit remittance of the required amount to respond-
®0ts in order to obtain the merchandise purchased, and in order for
'I‘e Operator to obtain the premium for tlie sale of the merchandise.
wo” ODeration of the plan strictly in accordance with the so-called
Notice to Purchasers” would not tend to net the operator a return
cient to warrant completion of the plan, and as a result the plan
WOUId, from a practical viewpoint, become inoperative.
" he record discloses that it is only in exceptional and isolated
S8 that persons who pull a tab from the device refuse to accept
rzsd pay for _the mexjchandise dfasignated on t.:he tab. . Moreover, in
t Pondents’ instructions to their representatives, which appear on
ve Circular, there is no direction as to what shall be done in the
4 e“t‘»_all of the articles of merchandise are not sold. The circular
€Wise fails to contain any information as to the premium or com-
Pensation which can be obtained by the representative in the event
"3t some of the purchasers refuse to accept the article listed on the
“rticular tab pulled. On the contrary, it is apparent from the in-
OrUCtions that the plan contemplates that all of the articles listed are
“ Pt sold. For example, the instructions contain the following:
t Z“et Your friends select a purchase receipt from the néxt page and pay you
mount printed on the back, Write their name opposite the purchase price,

:;;ﬁ llet them keep the receip't. When you have sold all the 22 articles you
1ave collected $7.62.

11 out the order blank which is on the middle page of this folder, cut it

t and gend it to us with g money order for $7.62, using the enclosed envelope,

Ay We will immediately ship you the 22 articles and the AWARD that you

lt}? Belected. We will also include a special gift if you send & money order
Your order. ALL CHARGES ARE PREPAID BY US.

fo'fhe order blank referred to in these instructions reads in paft as
Ows

Oy

BI‘}&EI‘ you have sold the 22 articles and collected $7.62, fill out this ORDER
ANK and mail it to us and we will send you the Articles and the Award that
U have gelected. :

*H€ntlemep

lease gend me one Assortment of 22 useful articles and Award No.
i S which I earned for selling the 22 useful articles amounting to $7.62.
509749m—43—vol, 35———20
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The Commission therefore finds that, as a practical matter, the s0°
called notice has no substantial effect upon the operation of the sale$
plan, that it does not serve to remove the lottery element from
respondents’ sales method. ~

Par. 6. The persons to whom respondents furnish their pull-cafd
device use such device in selling and distributing respondents’ met”
chandise in accordance with the sales plan or method herein describe¢:

" Respondents thus supply to and place in the hands of others a mean?

of conducting lotteries in the sale and distribution of their merchandis®e
in accordance with such sales plan or method. Such merchandise 15
thus sold or distributed by means of a game of chance, gift enterprisé
or lottery scheme, and respondents reap the benefits therefrom.
use by respondents of such sales plan or method in the sale of th
merchandise, and the sale of such merchandise by and through the us
thereof and by the aid of such sales plan or method, is a practice 0
a sort which is contrary to an established public policy of the Gover?
ment of the United States and in violation of the criminal laws.

Par. 7. Many persons, firms, and corporations who sell or distribut®
merchandise in competition with respondents, as set forth in par#’
graph 3 hereof, are unwilling to adopt and use such method or any
method involving a game of chance or the sale of a chance to win som®
thing by chance, or any other method which is contrary to pubh®
policy, and such competitors refrain therefrom. Many persons &r°
attracted by respondents’ sales method and by the element of chanc‘z
involved therein, and are thereby induced to buy and sell respondé‘nts
merchandise in preference to merchandise offered for sale and sold bY
those competitors of respondents who do not use the same or any
equivalent method. The use of such method by respondents has 1
tendency and capacity to, and does, divert trade unfairly tQ
respondents from such competitors. - '

Par, 8. In addition to the foregoing acts and practices, the ¥

elr

spondents represent, through the use on their circulars of such legen’
s “FREE GIFTS FOR ALL” and “WONDERFUL GIFTS FOPB

ALL,” that the articles of merchandise offered to their sales repr®
sentatives are free and without cost to such representatives, Thes

. representations on the part of respondents are deceptive and mislead”

ing. None of the articles of merchandise so designated is in fact give®
away free by respondents, but all of such articles are supplied
respondents’ representatives only as compensation for servic®®
rendered in the sale of respondents’ merchandise, and the price ©
such articles is included in the price of the other articles of me*
chandise which the representative must sell. h
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Par. 9. The use by respondents of the deceptive and misleading
Statements and representations set forth above has had and now has
¢ tendency and capacity to, and does, mislead and.deceive a sub-
Stantial number of members of the public into the erroneous and mis-
taken belief that such articles of merchandise are given by respondents
0 their representatives free and without cost, and the tendency and
“apacity to cause such members of the public to undertake the sale
of respondents’ products in preference to the products of respondents’
®Ompetitors. In consequence thereof, substantial trade has been
-“Iverted to respondents from their competitors. '

CONCLUSION

The gcts and practices of the respondents as herein found are all

O the prejudice of the public and of respondents’ competitors, and

Constitute unfair methods of competition in commerce within the intent
1d meaning of the Federal Trade Commission Act.

ORDER TO CEASE AND DESIST

_Tl}is proceeding having been heard by the Federal Trade .Com:
Mission upon the complaint of the Commission, the answer of respond-
®nts, testimony and other evidence taken before a trial examiner of

8 Commission theretofore duly designated by it, in support of the
a]}ez‘%’ations of the complaint and in opposition thereto, report of the
Mal examiner upon the evidence and the exceptions to such report,
4 briefs in support of and in opposition to the complaint (oral
rgument not having been requested), and the Commission having
Made jts findings as to the facts and its conclusion that the respond-
Xltts have violated the provisions of the Federal Trade Commission

ct. : .

At s ordered, That the respondents, Empire Merchandise Corpora-
100, a corperation, its officers, and Sophie Rubman, individually and
aS. an officer of said corporation, and respondents’ agents, represent-
&tlv‘es, and employees, directly or through any corporate or other
. SVice, in connection with the offering for sale, sale, and distribution
n Commerce, as “commerce” is defined in the Federal Trade Commis-
Slon Act, of flashlights, jewelry, watches, chinaware, silverware,
%ocks, cosmetics, cigarette lighters, bedding, and kitchenware, or any
Other merchandise, do forthwith cease and desist from:

L. Supplying to or placing in the hands of others pull cards or
Other devices which are to be used, or may be used, in the sale or

IStribution of respondents’ merchandise to the public by means of a
8ame of chance, gift enterprise, or lottery scheme.

/
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2. Shipping, mailing, or transporting to agents or distributors, of
to members of the public, pull cards or other devices which are t‘z
be used, or may be used, in the sale or distribution of respondents
merchandise to the public by means of a game of chance, gift enter
prise, or lottery scheme, ,

3. Selling or otherwise disposing of any merchandise by means of
a game of chance, gift enterprise, or lottery scheme.

4. Using the word “Free,” or any other word of similar import, £
designate, describe, or refer to any merchandise which is furnishe
as compensation for services rendered. :

It is further ordered, That the respondents shall, within 60 days
after service upon them of this order, file with the Commission a ¢

‘port in writing, setting forth in detail the manner and form in which
they have complied with this order.
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Syllabus

Ix TaHE MATTER OF

POPULAR PRODUCTS CORPORATION, MITCHELL
CINADER, AND ESTHER CINADER - '

Co .
MPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1014

Docket 3479. Complaint, July 9, 1938—Decision, Aug. 4, 1942

Where a Eorporation and its president, who owned virtually all of its stock
and controlleqd its policies and practices, engaged In the competitive inter-
State sale and distribution of novelty merchandise such as pen and pencil

- Sets, cigarette lighters, electric lamps, chinaware, silverware, and cameras—

Distributed through the mails to prospective sales representatives through-
out the United States advertising circulars which depicted and described

Certaln articles offered as compensation for the sale of merchandise, also

d_eDicted, and which contained also a pull card for use in sale of articles

listeq and priced thereon, under a scheme in accordance %with which the

Dfu-tlcular article to be received and the price to be pald therefor were

discloseq after removal from the card of the tab selected by the customer,

2nd the operator, after sale of all articles listed, was compensated by his

Choice of a premium or cash; and

teby supplied and placed means of conducting lotteries in the hands of such

- ODerators who, notwithstanding notice purportedly offering customer right
to buy any article involved at price shown on back of slip, made use of
saiq pull card in sale of their merchandise; contrary to an established
Public policy of the United States Government and in violation of the
Criminal laws; and in competition with many who, unwilling to use a

Wlt}:nethOd involving chance or contrary to public policy, refrain therefrom ;

the result that many persons were attracted by said sales method and
the element of chance involved therein, and were thereby induced to buy
and sell said merchandise in preference to that offered and sold by com-
Detitorg who dld not use such methods, whereby trade was diverted unfairly

@ 1120111 said competitors to them ; and

€presented that the articles offered to sales representatives were free
:“1(1 without cost to them through such statements on their circulars as
‘Free gifts for all” and “Beautiful, useful household gifts at absolutely
nho cost” ; . '

€N In fact the articles thus designated were supplied to representatives only
for services rendered in sale of merchandise in question, and price thereof

Withwas included in that of the other articles which they were_required to sell;

effect of misleading and deceiving a substantial number of members of
t_he public and causing them to undertake the sale of said corporation’s and

Individual's products in preference to those of competitors, whereby trade

Was diverted from competitors to them:

€ld, That such acts and practices, under the circumstances set forth, were

all to the prejudice of the public and competitors, and constituted unfair

Methods of competition in commerce.

\ he
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As respects the insistence of those charged with the operation of a lottery
scheme through persons whom they, supplied with descriptive circulars
including pull card devices fqr use in selling by chance to members of the
public goods, the prices and values of some of which were in excess 0
those shown therefor on such ecards, that the Iottery or chance element
was removed from the scheme by a notice purportedly offering any customer
.the right to buy any article at price shown for it on the back of its slip’
Such notice was inconsistent with the sale of the articles called for under
the plan by the operator—who. after sale of all chances, was to remit t0
sellers and’ receive from them said goods for distribution to purchasers 18
shown on card, and who was compensated, at his option, by deduction ‘_’f
cash premdum or receipt of merchandise premium along witle aforesal
other goods—was inconsistent with the instructions to the operator whicl
made no provision for any such contingency, was inconsistent with the
effective working of the plan, and was, it appeared, taken advantage® 0
only in exceptional and isolated cases, and, as a practical matter, had n¢
substantial effect upon the operation of the plan and did not serve to remove
the lottery element from sellers’ sales method. :

Before Mr. Randolph Preston, Mr. Miles J. Furnas, Mr. John w.
Addison and Mr. Andrew B. Duwall, trial examiners, .
Mpr, D. C. Daniel and Mr. J. W. Brookfield, Jr., for the Commissio®

\M r. Arthur D. Herrick, of New York City, for respondents.

CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission Acty -
and by virtue of the authority vested in it by said act, the Feders!
Trade Commission having reason to believe that Popular Product
Corporation, a corporation, and Mitchell Cinader and Esthe’
Cinader, individually, and as officers of the Popular Products Co*
poration, hereinafter referred to as respondents, have violated the
provisions of the said act, and it appearing to the Commission tha
a proceeding by it in respect therecf would be in the public interests
hereby issues its complaint stating its charges in that respect 8
follows: |

DParacrarir 1. Respondent, Popular Products Corporation, 18
corporation organized, existing, and doing business under and
virtue of the laws of the State of New York, with its office a8
principal place of business located at 104 West Seventeenth Streets
New York, N. Y. Respondent, Mitchell Cinader, is president, secr®”
tary and treasurer of said corporation, and respondent, Estbe’
Cinader, is vice president of said corporation. The individu?
respondents have their offices and. principal place of business at the
same address as the corporate respondent. Said individual responr?”
ents, as officers of said corporation, control and direct the policies

a
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Bcts, and practices thereof. Said respondents act together and in
“Ooperation with each other in doing the acts and things hereinafter
Mlegeq, Respondents are now, and for some time last past have
e, enpaged in the sale and distribution of pen and pencil sets,
tlgaret lighters, electric lamps, china and silverware, cameras, clocks,
JE“'Elry, cosmetics, bedding, kitchenware, and other articles of mer-
¢ a_ndise, ‘in commerce between and among the various States of the

NMted States and in the District of Columbia. Respondents cause
d have cgused said products when sold to be shipped or trans-
Porteq from their place of business in the State of New York to
pl?rchaSers thereof in other States of the United States and in the
1Strict of Columbia, at their respective points of location. There.
'S now, and has been for some time last past, a course of trade in
“Mmerce by said respondents in such merchandise between and
“Mong the various States of the United States and in the District
of Columbia; In the course and conduct of said business, respond-
- Msarg in competition with other corporations and individuals and

Vith Partnerships engaged in the sale and distribution of similar or
v 8 articles of merchandise, in commerce between and among the
Arlous States of the United States and in the District of Columbia.
~ L4R. 2, In the course and conduct of their business, as described in
pamgl‘aph 1 hereof, respondents sell and distribute said articles of
N ®rchandise by means of a lottery scheme or game of chance. The
*Spondents distribute or cause to-be distributed to representatives
ond Prospective representatives certain advertising literature, includ-
"8 a sales cireular. Respondents’ merchandise is distributed to the
Purchagers thereof in the following manner: .

Portion of said sales circular consists of a list on which are
gnhated a number of items of merchandise and the prices thereof.

Jacent to the list is printed and set out a device commonly called

Pull card, Said pull card consists of a number of tabs, under each

Which is concealed the name of an article of mérchandise and the

Tce thereof. The name of the article of merchandise and the price

‘ereof are so concealed that purchasers or prospective purchasers of
cle'tﬂ.bs or chances are unable to ascertain which article of mer-
_landise they are to receive, or the price which they are to pay, until

ter the tab is separated from the card. When a purchaser has de-

Ached a tab and learned what article of merchandise he.is to-receive
n the price thereof, his name is written on the list opposite the

Med article of merchandise. Some of said articles of merchandise
ive purported and represented retail values and regular prices
S'eater than the prices designated for them, but are distributed to
'® consumer for the price designated on the tab which he pulls.

Complaint

des
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The apparent greater values and regular prices of some of said articles
of merchandise, as compared to the price the prospective purchaser
will be required to pay in the event he secures one of said articless
induces members of the consuming public to purchase the tabs O
chances in the hope that they will receive articles of merchandise ©
far greater value than the designated prices to be paid for same. The
fact as to whether a purchaser of one of said pull-card tabs receives
an article of greater value than the price designated for same on sU¢
tab, which. of said articles of merchandise a purchaser is to receiv®
and the amount of money which a purchaser is required to pay are
determined wholly by lot or chance.

When the person or representative operating the pull card b3
succeeded in selling all of the tabs or chances, collected the amOUn,tS
called for, and remitted the said sums to the respondents, the s2!
respondents thereupon ship to said representative the merchandis?
designated on said card, together with a premium for the represent®”
tive as compensation for operating the pull card and selling the s&!
merchandise.. Said operator delivers the merchandise to the puf;
chasers of tabs from said pull card in accordance with the list flled
out when the tabs were detached from the pull ‘card.

Respondents sell and distribute various assortments of said me?’
chandise and furnish various pull cards for use in the sale and distr*
bution of such merchandise by means of a game of chance, gift ente’” .
prise or lottery scheme. Such plans or methods vary in detail, b%
the above described plan or method is illustrative of the princiP'®
involved. '

Par. 3. The persons to whom respondents furnish the said pull-
cards use the same in purchasing, selling, and distributing respof“’
ents’ merchandise in accordance with the aforesaid sales plan. B¢
spondents thus supply to and place in the hands of others the mean’
of conducting lotteries in the sale of their merchandise in accordan®
with the sales plan hereinabove set forth. The use by respondent
of said method in the sale of their merchandise, and the sale of su¢
merchandise by and through the use thereof and by the aid of s&!
method, is a practice of the sort which the common law and crimin®
statutes have long deemed contrary to public policy and is contrary
to- an established public policy of the Government of the Unite
States.

Par, 4. The sale of merchandise to the purchasing public in the
manner above alleged involves a game of chance or the sale of a chan<®
to procure an article of merchandise at a price much less than the
apparent normal retail price thereof. Many persons, firms, and cor”
porations who sell or distribute merchandise in competition with th_°
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Tespondents, as above alleged, are unwilling to adopt and use said
lnethOd, or any method involving a game of chance or the sale of a
thance to win something by chance, or any other method which is
Sontrary to public policy, and such competitors refrain therefrom.
"Ny persons are attracted by respondents’ said method and by the
®lement, of chance involved in the sale thereof, in the manner above
escribed, and are thereby induced to buy and sell respondents’
iMerchandise in preference to merchandise offered for sale and sold
Y said competitors of respondents who do not use the same or an
®quivalent method. The use of said method by respondents, because
I said game of chance, has the capacity and tendency to, and does,
unfairly divert trade and custom to respondents from their said com-
Petitors who do not use the same or an equivalent method. _
AR. 5. In the course and conduct of their business, as hereinabove
re]ated, respondents have caused various false, deceptive, and mis-
®ading statements to appear in their advertising matter as aforesaid

. r
°f which the following are examples, but are not all-inclusive:

Gitts for a11 at no cost to you.
Additiong] Surprise Gift.
Absolutely free.
I_‘l'ee. You get Two Premiums with Each Order.
'Tee Additional Premium.
lven Free,
) Others of said statements and respresentations appearing in re-
“Pondents’ said advertising matter are as follows:
Al Shipping Charges are Paid by Us.
€ prepay all Shipping Charges Right to your door on all Merchandise and

AW Preminme, |
.PAR. 6. In truth and in fact, none of respondents’ so-called pre-
Wlumg op gifts are given away “free” or without cost, but said pre-
Yums or gifts, which are represented as being “free” to said
reI’Pesentatives, are either purchased with labor by them or the price
T s2id premiums or gifts is included in the price of other articles of
Merchandjse which the representatives must sell or secure the sale of
efore said premiums or gifts can be procured by them. For a num-
°r of {he premiums or gifts certain sums of money must be paid
Y said representatives, in addition to the labor performed or services
rendel‘ed; respondents do not pay all shipping charges on their said
Dr oducts, but said representatives are required to pay certain specified
Sun}s of money as shipping charges on a number of respondents’ said
Articles of merchandise.
AR. 7. The use by respondents of the false, deceptive and mislead-
€ statements and representations set forth herein has had, and now
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has, the capacity and tendency to mislead and deceive, and has mislf:d’
a substantial portion of the purchasing public into the erroneous belie
that such statements and representations are true, and into the _
purchase or sale of substantial quantities of said respondents’ prod-
ucts, as a result of such erroneous belief. There are, among the corm-
petitors of respondents as mentioned in paragraph 1 hereof, mant’
facturers and distributors of like and similar products who do not
make such false, deceptive and misleading statements and represent?-
tions concerning their products. By the statements and representd-
tions aforesaid trade is unfairly diverted to respondents from such
competitors and, as a result thereof, substantial injury is being don®
and has been done by respondents to competition in commerce among
and between the various States of the United States and in the District
of Columbia, ' .
Par. 8. The aforesaid acts and practices of respondents as here®
alleged are all to the prejudice of the public and of respondents’ com”
petitors and constitute unfair methods of competition in commerce
within the intent and meaning of the Federal Trade Commission Act:

Report, Finpines as To TiE Facts, ANpD OrpEer

Pursuant to the provisions of the Federal Trade Commission Acts
the Federal Trade Commission, on July 9, 1938, issued and sub- :
sequently served its complaint in this proceeding upon the respond:
ents, Popular Products Corporation, a corporation, and Mitchell
Cinader and Esther Cinader, individually and as officers of P.OPular
Products Corporation, charging them with the use of unfair methods
of competition in commerce in violation of the provisions of tha_t
act. No answer was filed by the respondents to the complaint, Testl” .
mony and other evidence in support of the allegations of the co™”
plaint were introduced by the attorneys for the Commission, and 1
opposition thereto by the attorney for the respondents, before tri
examiners of the Commission therttofore duly designated by it, which
testimony and other evidence were duly recorded and filed in the
office of the Commission. Thereafter, the proceeding regularly camé
on for final hearing before the Commission on the complaint, test!”
mony, and other evidence, report of the trial examiners upon tb®
evidence and the exceptions to such report, briefs in support of an
in opposition to the complaint, and oral argument; and the Co™”
mission, having duly considered the matter and being now fully .
advised in the premises, finds that this proceeding is in the interest ]
of the public and makes this its findings as to the facts and its c0?" |

9

clusion drawn therefrom: . : ;
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FINDINGS AS TO THE FACTS

Paracrarnm 1. Respondent, Popular Products Corporation, is a
“rporation organized, existing, and doing business under the laws
3 the State of New York, with its office and principal place of busi-

®8 now located at 243 West Seventeenth Street, New York, N. Y. Its
mer address was 104 West Seventeenth Street, in that city.’

Spondent, Mitchell Cinader, is president of the corporate re-
SpondEnt. He is the owner of virtually all of the capital stock of
c:ie Corporation, and formulates, directs, and controls all of the poli-

*, acts, and practices of the corporation.
ile the complaint herein also named Esther Cinader, vice presi-
2L of the corporation, as a respondent in this proceeding, the
Widence discloses that this respondent has not participated actively
o t '¢ management of the corporation, and the Commission is of the

Plnion that the proceeding should be dismissed as to this respond-

- The term “respondents,” therefore, as used hereinafter, will not
Pelude respondent Esther Cinader unless the contrary is indicated.
4R. 2. The respondents are now and since 1924 have been engaged
the sale and distribution of merchandise generally designated as
"ovelty merchandise and including such articles as pen and pencil
QQ S cigarette lighters, electric lamps, chinaware, silverware, cameras,
ancks, jewelry, cosmetics, bedding, and kitchenware. Respondents

Use and have caused their products, when sold, to be transported
t;(’m their place of business in the State of New York to purchasers

freof located in various other States of the United States and in
1 District of Columbia. Respondents maintain, and at all times
. ‘®htioned herein have maintained, a course of trade in their products

Commerce among and between the various’ States of the United
Mates ang in the District of Columbia, ,
4R. 3. In the course and conduct of their business respondents
» and have been, in competition with other corporations and in-
lduals and with partnerships engaged in the sale and distribution
va Similar articles of merchandise in commerce among and between the
"4Mous States of the United States and in the District of Columbia.
u AR, 4. In promoting the sale of their products respondents distrib-
© advertising or sales circulars through the United States mails
00 Prospective sales representatives located at various points through-
tiut the United States. These circulars contain pictorial representa-
c}?“S and descriptive matter with respect to certain articles of mer-

Andise offered by respondents as compensation for the sals of their

frchandise, and also pictorial yepresentations and descriptive mat-

dent

Are
diy
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ter as to certain of the articles of merchandise which respondent’
offer for sale.

Each of these circulars also contains what is commonly known 25 #
pull-card device. The pull-card device consists of a number of tabsy
under each of which is concealed the name of one of the articles ©
merchandise offered for sale by respondents and the price thereo™
Neither the name of the article nor the price thereof is disclosed ¢

tthe purchaser or prospective purchaser unti] after the tab has beel
separated or removed from the card. Adjacent to the pull tabs 13
a list of all of the articles of merchandise offered for sale and th°
price thereof, which corresponds to the articles and prices conceale
under the various pull tabs. When a purchaser has detached a t?
and there is thus disclosed which article he is to receive and the pf‘lce_
to be paid for it, his name is written on the list opposite the partic?”
lar article of merchandise. ,

Some of the articles of merchandise offered for sale have retal]
values greater than the prices so designated for them, but all of the
articles are distributed to the purchasers at the prices on the tﬂb_s'
The fact that some of such articles of merchandise have values n
excess of the designated prices induces members of the purchasitg
or consuming public to pull the tabs in the hope that they will ob-
tain such articles. Moreover, some of the articles offered for sale 8r¢
represented through pictures and reading matter in the circular #°
having values greater than their actual value, which serves 2% &
further inducement to prospective purchasers to pull the tabs in ant
effort to obtain such articles. The specific article which the pu*”
chaser receives, the amount of money he is required to pay for su¢
article, and the question whether the purchaser will receive an artlc,le
having an actual or apparent value greater than the price designate
therefore are thus determined wholly by lot or chance.

When the individual operating the pull card has succeeded in selling
all of the articles of merchandise listed under the tabs, and has collecte
the respective amounts charged therefor, the total of such amount_S '
is remitted to respondents. Upon receipt of such total amount, I®
spondents ship to their representative the merchandise sold, togethe’
with a premium for the representative as compensation for operatin®
the device and selling and distributing the merchandise, such premiu®
having been selected by the representative from articles pictured 1*
the circular. If the representative so desires, he may deduct a ¢8%
premium in lieu of the merchandise premium. Upon receipt of the
merchandise from respondents, the representative delivers'the variovs
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artides. to the purchasers in accordance with the list prepared when
® tabs were pulled. '
i Par. 5, In connection with the pull-tab device the following read-
€ Matter appears: '
ﬁl‘gO]TICE TO PURCHASER.—On back of each slip 19 printed the pr{ce of an
he ‘Le-l 1t aftex: deliberation you decide tha? you want to buy the article, pay
You n0 der of this book the price shown on slip. If you do not want the article
eed not buy it.
reRESPO{ldents insist that the insertion of this notice has the effect of
Moving the lottery or chance element from their sales method. The
“Mmission finds, however, that despite this notice, the articles of
®rchandise are in fact sold and distributed by means of the pull-card
®¥ice in accordance with the sales plan or method hereinbefore de-
ecrtlbed' The successful operation of respondents’ sales plan is depend-
%% upon the ability of the operation to sell all of the articles listed, so
%%0 permit remittance of the required amount to respondents in order
. Obtain the merchandise purchased, and in order for the operator
o obtain the premium for the sale of the merchandise. The operation
o the plan strictly in accordance with the so-called “Notice to Pur-
A%er” would not tend to net the operator a return sufficient to
Arrant completion of the plan, and as a result the plan would, from
Practjcal viewpoint, become inoperative.
t}lathe record discloses that it is only in exceptional and isolated cases
Persons who pull a tab from the device refuse to accept and pay
.f the merchandise designated on the tab. Moreover, in respondents’
Structions to their representatives, which appear on the circular,
®re is no direction as to what shall be done in the event all of the
leles of merchandise are not sold. The circular likewise fails to

§

Conta s . . . . i
Main any information as to the premium or compensation which

% be obtained by the representative in the event that soms of the

Urchasers refuse to accept the article listed on the particular tab

ed, On the contrary, it is apparent from the instructions that the

6 "N contemplates that all of the articles listed are to be sold. For
Ample, the instructions contain the following: .

o Yoy ask your friends and neighbors to pull one or more of the Purchase Receipts
2 he next page. On thé back of each slip you will find the name of an article
the Its price plainly marked. You collect from the purchasers the price stated on
a Slip for which they will receive the article mentioned on it. The prices start
y°l1¢ and no article costs more than 39¢. When all the articles have been sold,
Yo Wwill have collected $7.80. Then detach and fill out order blank and be sure
tn Mark the premium you want for your size and send it to us together with
Wi Oney order for $7.89. We will immediately mail you the 21 articles together
the premium which you have selected and a beautiful and valuable surprise

Dre’llium.
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The order blank referred to in these instructions reads in part #°
follows: : :
After you have sold the 21 articles of merchandise and collected $7.39, fill ©
this blank, stating the correct number 'of premium you have selected. Also wil
your name and address plainly, and mail it to us.
Popular Products Corp., 104 W. 17th St., New York, N. Y. Please ship at oncer
all charges prepaid, the 21 articles of merchandise I sold amounting to $7.39 80
one of the valuable premiums. :
REWARD PREMIUM NO. Color -’ SR
The Commission therefore finds that, as a practical matter, the 50"
called notice has no substantial effect upon the operation of the sales
plan, that it does not serve to remove the lottery element from respor®”
ents’ sales method. i
Par. 6. The persons to whom respondents furnish their pull-ca”
device use such device in selling and distributing respondents’ me’”
chandise in accordance with the sales plan or method herein describe®”
Respondents thus supply to and place in the hands of others a mean’
of conducting lotteries in the sale and distribution of their merchand’®®
in accordance with such sales plan or method. Such merchandi®®
is thus sold or distributed by means of a game of chance, gift ente’”
prise, or Tottery scheme, and respondents reap the benefits therefro™
The use by respondents of such sales plan or method in the sale of thetf
merchandise, and the sale of such merchandise by and through t,le
use thercof and by the aid of such sales plan or method, is a prﬂctlc
of a sort which is contrary to an established public policy of _t o
Government of the United States and in violation of the crimin®
laws. .
Par. 7. Many persons, firms, and corporations who sell or distribut®
merchandise in competition with respondents, as set forth in paragraP
3 hereof, are unwilling to adopt and use such method or any meﬂ}od
involving a game of chance or the sale of a chance to win someth!’®
by chance, or any other method which is contrary to public policl?
and such competitors refrain therefrom. Many persons are attract®
by respondents’ sales method and by the element of chance invol"®
therein, and are thereby induced to buy and sell respondents’ M€
chandise in preference to merchandise offered for sale and sold by
those competitors of respondents who do not use the same or 8%
equivalent method. The use of such method by respondents has t
tendency and capacity to, and does, divert trade unfairly to responde®
from such competitors.

Par. 8. In addition to the foregoing acts and practices, the respond‘
‘ents represent, through the use on their circulars of such legends' 88
“FREE GIFTS FOR ALL” and “Beantiful Useful Household Gif”
at Absolutely No Cost,” that the articles of merchandise offered

1 out

-
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their saes representatives are free and without cost to such representa-
1ves, - These representations on the part of respondents are deceptive

ind misleading. None of the articles of merchandise so designated is

1 fact given away free by respondents, but all of such qrticles are sup-
Plied to respondents’ representatives only as compensation for services

Tendered in the sale of respondents’ merchandise, and the price of such
a"tide,s is included in the price of the other articles of merchandise
Which the representative must sell. '
‘Par. 9, The use by respondents of the deceptive and. misleading
Statements and representations set forth above has had and now has
e tendency and capacity to, and does, mislead and deceive a sub-
Sti}ntial number of members of the public into the erroneous and
Mistaken beliefthat such articles of merchandise are given by re-
SDondents to their representatives free and without cost, and the tend-
ey ang capacity to cause such members of the public to undertake
the sale of respondents’ products in preference to the products of
Tespondents’ competitors. In consequence thereof, substantial trade
s been diverted to respondents from their competitors.

CONCLUSION

The acts and practices of the respondents as herein found are all to
!¢ prejudice of the public and of respondents’ competitors, and con-
Stitute unfair methods of competition in commerce within the intent
ind meaning of the Federal Trade Commission Act.

ORDER TO CEASE AND DESIST

~ This proceeding having been heard by the Federal Trade Com-
18sion upon the complaint of the Commission, testimony and other
*¥idence taken before trial examiners of the Commission theretofore
uly designated by it, in support of the allegations of the complaint
din opposition thereto, report of the trial examiners upon the evi-
fnce and the exceptions to such report, briefs in support of and in
ﬁpppsition to the complaint, and oral argument, and the Commission
Aing made its findings as to the facts and its conclusion that certain

of the respondents have violated the provisions of the Federal Trade

Ommission Act; . .
. 1t ig«ordered, That respondents, Popular Products Corporation, a
nOrPOI'ation, its officers, and Mitchell Cinader, individually and as
Nofficer of said corporation, and respondents’ agents, representatives,
ing employees, directly or through any corporate or other device,
U connection with the offering for sale, sale, and distribution in com-
frce, as “commerce” is defined in the Federal Trade Commission Act,

e st A e e
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of pen and pencil sets, cigarette lighters, electric lamps, chinawar®
silvérware, cameras, clocks, jewelry, cosmetics, bedding, and kitcher”
‘Ware, or any other merchandise, do forthwith cease and desist from:

1. Supplying to or placing in the hands of others pull cards oF
other devices which are to be used, or may be used, in the sale OF
distribution of respondents’ merchandise to the public by means of &
" game of chance, gift enterprise, or lottery scheme, .

2. Shipping, mailing, or transporting to agents or distributors,
to members of the public, pull cards or other devices which are t‘:
be used, or may be used, in the sale or distribution of respondef}ts
merchandise to the public by means of a game of chance, gift enterprisé
or lottery scheme. '

3. Selling or otherwise disposing of any merchandise by means of &
game of chance, gift enterprise, or lottery scheme. '

4. Using the word “Free,” or any other word of similar import, ¢
designate, describe,.or refer to any merchandise which is furnishe
as compensation for services rendered. .

It is further ordered, That said respondents shall, within 60 day?
after service upon them of this order, file with the Commission a repot
in writing, setting forth in detail the manner and form in which they
have complied with this order. )

1t is further ordered, That this proceeding be, and it hereby is, dis-
missed as to respondent, Esther Cinader,

or
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Complaint

IN TaE MATTER OF

iVINTON T. JAMES AND GEORGE E. JAMES, TRADING AS
J & J CANDY COMPANY

°°¥PLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
) OF SEC, 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914

Docket 4769. Complaint, June 4, 19/;2;Deciaion, Aug. }, 1942

Where a firm, engaged in competitive interstate sale and distribution of candy,
Including certain assortments which were so packed and assembled as to
involve and make use of lottery schemes and games of chance, typical one
belng composed of 60 uniform bars, together with a push card for use in
their sale and distribution under a plan by which amounts paid, if any,
ranging from 1 to 3 cents, were determined by number secured by chance—
d-such assortments for resale to purchasers, by whom they were exposed
and sold to the purchasing public in accordance with aforesald sales plan
involviug sale of chance to procure candy bars without cost or at less than
their normal retail price; and thereby supplied to and placed in their hands
the means of conducting lotteries;
With the result that many persons were attracted by such sales plan and the
element of chance Involved therein, and were thereby induced to buy and
- 8ell sald candy in preference to that of competitors who do not use such
oo Iethods ; whereby trade was diverted from such competitors to them, to the
Injury of competition: -
',l.re.l,d,.That such acts and practices, under the circumstances sef forth, were all
© - to the prejudice and injury of the public and competitors, and constituted
unfair methods of competition,

" Mr.J.V. Mishou and Mr.J. W. Brookfield, Jr., for the Commission.
- MeDougle & E rvin, of Charlotte, N. C., for respondents.

-

801

CoMPLAINT

- Pursuant to the provisions of the Federal Trade Commission Act
Ind by virtue of the authority vested in it by said act, the Federal
*fade Commission, having reason to believe that Vinton T. James
and George E. James, individually and trading as J & J Candy Co.,

®reinafter referred to as respondents, have violated the provisions of
S2id act, and it appearing to the Commission that a proceeding by it in
Tespect thereof would be in the public interest, hereby issues its com-
Plaint, stating its charges in that respect as follows:

‘Paracrarm 1. Respondents, Vinton T. James and George E. James,
At copartners, doing business under the firm name and style of J & J

indy Co., with principal office and place of business located at.

1507 West Trade Street, Charlotte, N. C.” Respondents are now and

:-OF more than 2 years last past have been engaged in the business

°f manufacturing, distributing, and selling candies. '
 505749m—43—vol. 35—21 .
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Par. 2. In the course and conduct of their said business respondent®
cause and have caused their candies to be transported from thei
.principal place of business in Charlotte, N. C., into the State ¢
‘South Carolina, for sale in, the latter State, and sell'and have sol
in South Carolina the candies so transported. " In said business ¢
,spondents are engaged in competition with other persons and corpor®”
tions, located both within and without the State of South Carollna’
selling candies and offering the same for sale to customers in Sout
barohna T

- Par, 3. Respondents accomplish the dlstnbutlon and sale of theil
‘Szud candies by the following method, among others: Respondents

‘transport their candies by automobile from Charlotte, N. C., to variou$ -
parts of South Carolina and there place said candies in the hands ©
various consignees of respondents for sale on behalf of respondents b
retail. Said con51gnees upon selling the consigned candies and collect*
«ing the purchase price therefor (wh1ch price is fixed by respondents
‘retain an agreed commission as compensation for their services a0
‘pay the balance of the proceeds of such sales to respondents.
. Par.4. A substantial portion of the candies which respondents trans"
, port to and sell in South Carolina, as aforesaid, are assorted, packeC:
.and assembled so as to involve and make use of lottery schemes an
games of chance in connection with and to promote the sale thereo;
to consumers. The following description of one of such candy assort”
lments with its accompanying lottery scheme illustrates the method 0*
sale used by respondents

This assortment is composed of 60 bars of candy of uniform si%°

i, The

and shape, together with a device commonly called a push card.
said push card has 60 partially perforated disks, on the face of which
is printed the word “Push.” Concealed within the said disks are pu®”
bers ranging from 0 to 3 inclusive. When the disks are pushed or
separated from the card a number is disclosed. Purchasers punchlnv
numbers 1, 2, and 3 pay 1, 2, and 3 cents, respectively. Purchase’
punching number 0 pay nothmnr The numbers are effectively O™
cealed from purchasers and prospective purchasers until the disks 87
pushed or separated from the card., The prices of sald bars of candy
are thus determined wholly by lot or chance.

The respondents furnish, and have furnished, various push cards to
purchasers and consignees for use in connection ‘with, and to prom(’te’
the sale and distribution of respondents said candles by means of &
game of chance or lottery scheme. Such cards are 51m1lar to the One

’ hereln described and vary only in detail. | ¢ " i

"Par..5. Purchasers and consignees of respondents candies expobe

‘and sell the same to the purchasma pubhc in accordarice with the Sﬂle’

CaLddisad 't

~ E - ¢
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_ plfm aforesaid. Respondents thus supply to and place in the hands of
ii“d burchasers and consignees the means of conducting lotteries in’
"¢ 3sale of their products in accordance with the sales plan hereinabove
teg fol-th. A
Par. 6. The sale of candy to the purchasing public by the method
?r Plan employed by respondents, as hereinabove described, involves
% game of chance or the sale of a chance to procure bars'of candy with-
%t cost or at prices less than the normal retail price thereof. - Many
*rsons are attracted by such a sales plan or method and in the element
:f chance involved therein, and are thereby induced to buy and sell
“*Spondents’ candy in preference to candy of competitors of respond-
€0ts who do not use the same or equivalent methods.” The use of such
Methods by respondents has a tendency and capacity to-unfairly divert
.sr&de to respondents from their said competitors who do not use the
Mg or equivalent methods. : '
4R, 7. The aforesaid acts and practices of respondents as herein
tlleged are all to the prejudice and injury of the public and of re-
“Pondents’ competitors and constitute unfair methods of competition
N commerce within the intent and meaning of the Federal Trade
“Mmission Act. ' '

ReporT, FINDINGS As TO THE FacTs, AND ORDER

‘hPUrsuant to the provisions of the Federal Trade Commission Act,
® Federal Trade Commission on June 4, 1942, issued and thereafter
Served jtg complaint in this proceeding upon respondents Vinton T.
qMes and George E. James, individuals and copartners, doing busi-
lessas J & J Candy Co., charging them with the use of unfair meth-
%45 of competition in commerce in violation of the provisions of said
. QOn J uly 8, 1942, the respondents filed their answers, in which
WMswer they admitted all the material allegations of fact set forth in
sud complaint and waived all intervening procedure and further
‘®aring s to said facts. Thereafter, the proceeding regularly came
°n for final hearing before the Commission on the said complaint and
the answer thereto, and the Commission, having duly considered the
atter, and being now fully advised in the premises, finds that this
Yoceedings is in the interest of the public, and makes this'its findings
%810 the facts and its conclusion drawn therefrom.

FINDINGS AS TO THBE FACTS

i

Parscrarm 1. Respondents, Vinton T. James and George E. James,

(‘re copartners, doing business under the firm name and style of J & J
‘Andy Co., with their principal office and place of business-located at

st bt s st
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1507 West Trade Street, Charlotte, N. C. Respondents are now and
-for more than two years last past have been engaged in the business ©
manufacturing, distributing, and selling candies.

Par. 2. In the course and conduct of their said business resPonde{‘ts
cause and have caused their candies to be transported from their pri”
cipal place of business in Charlotte, N. C,, into the State of South
Carolina, for sale in the latter State, and sell and have.sold in Sowt?
Carolina the candies so transported. In said business respondents 819
engaged in competition with other persons and corperations, Jocat?
both within and without the State of South Carolina, selling candi€s
and offering the same for sale to customers in South Carolina. A
.. Par. 3. Respondents accomplish the distribution and sale of thet?
said candies by the following method, among others: Respondf‘nts
transport their candies by automobile from Charlotte, N. C., to variou$
parts of South Carolina and there place said candies in the hands ©
-various consignees of respondents for sale on behalf of respondents
xetail. Said consignees, upon selling the consigned candies and €0
lecting the purchase price therefor (which price is fixed by respor®
ents), retain an agreed commission as compensation for' their service®
and pay the balance of the proceeds of such sales to respondents.

Par. 4. A substantial portion of the candies which respondents
transport to and sell in South Carolina, as aforesaid, are assorte®
packed and assembled so as to involve and make use of lottery schem¢®
and games of chance in connection with and to promote the salé
thereof to consumers. The following description of one of such can y
‘assortments with its accompanying lottery scheme illustrates the
method of sale used by respondents: )
o This assortment is composed of 60 bars of candy of uniform S‘lze
‘and shape, together with a device commonly called a push card. *
‘'said push card has 60 partially perforated disks, on the face of whi®
is printed the word “Push.” Concealed within the said disks are
numbers ranging from 0 to 8, inclusive. When the disks are push?
‘or separated from the card a number is disclosed. Purchasers punc®’
ing numbers 1, 2, and 3 pay 1, 2, and 3 cents, respectively. Purchaser®
punching number 0 pay nothing. The numbers are effectively C.OI}‘
cealed from, purchasérs and prospective purchasers until the di
‘are pushed or separated from the card. The prices of said bars ©
<andy are thus determined wholly by lot or chance..

The respondents furnish, and have furnished, various push card®
to purchasers and consignees for.use in connection with, and to Pr”
‘mote, the sale and distribution of respondents’ said candies by mean?
of a game of chance or lottery scheme, Such cards are similar to t%
sne herein described and vary only in detail.
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&ng AR. 5. Purchasers and consignees of respondents’ candies expose
; sell the same to the purchasing public in accordance with the sales
Eﬂn aforesaid. Respondents thus supply to and place in the hands
in :lald purchasers and consignees the means of conducting lotteries
18 sale of their products in accordance with the sales plan herein-
“20ve set forth. ' "o
o 4R. 6. The sale of candy to the purchasing public by the method
T Plan employed by respondents, as hereinabove found, involves a
Eime of chance or the sale of a chance to procure bars of candy with:
Ith Cost or at prices less than the normal retail price thereof. Many
TSons are attracted by sucli a sales plan or method and in the element
T chance involved therein, and are thereby induced to buy and sell
.:iipondents’ candy in preference to candy of competitors of respond-
S who do not use the same or equivalent methods. The use of said
ﬂleth_od_s by respondents, because of said game of chance, has a tendency
- capacity to, and does, unfairly divert trade in commerce betweer
1}?3 among various States of the United States to respondents from
Ir said competitors who do not use the same or equivalent methods.
S & result thereof, injury is being, and has been, done by respondents
0 Competition in commerce between and among various States of the
Niteq States.

‘

'CONCLUSION

&llThe aforesaid acts and practices of respondents, as herein found, are
‘ t0 the prejudice and injury of the public and of respondents’ com-
aﬁtltf)rs, and constitute unfair methods of competition in commerce
1thin the intent and meaning of the Federal Trade Commission Act.

_ ORDER TO CEASE AND DESIST

. This proceeding having been heard by the Federal Trade Commis-
Blon upon the complaint of the Commission and the answer -of re-
l)Ond‘.‘nts, in which answer respondents admit all the material
lﬁfgations of fact set forth in said complaint and state that they
&‘:IVB all intervening procedure and further hearing as to said facts,
c d_the Commission having made its findings as to the facts and con-
USlon that said respondents have violated the provisions of the
®dera] Trade Commission Act.
1t 3 ordered, That the respondents, Vinton T. James and George L.
Ames, individually and as copartners trading as J & J Candy Co.,
er trading under any other name, their representatives, agents and
Wployees, directly or through any corporate or other device, in con-
“clion with the offering for sale, sale and distribution of candy or any
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other merchandise in commerce, as “commerce” is defined-in the Fed-
eral Trade Commission Act, do forthwith cease and desist from:

1. Selling or distributing candy or any merchandise so packed an
assembled that sales of such candy or other merchandise to the pub.hc
are to be made, or may be made, by means of a game of chance, g1
enterprise, or lottery scheme. : o '

2. Supplying to or placing in the hands of others push or pull cards,
punchboards or other lottery devices, either with assortments of candy
or other merchandise or separately, which said push or pull cardsy
punchboards or other lottery devices are to be used, or may be uset®
in selling or distributing such candy or other merchandise to th
public, . S :

3. Selling or otherwise disposing of any merchandise by means of
a game of chance, gift enterprise, or lottery scheme.,

1t is further ordered, That the respondents shall, within 60 day?
after service upon them of this order, file with the, Commission *
report in writing, setting forth in detail the manner and form
which they have complied with this order. b
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. ’ Complaint *
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IN THE MartTER OF
THE RUDOLPH WURLITZER COMPANY

('OMPLAINT FINDINGS, AND ORDDR IN REGARD TO THE ALLEGED VIOLATION-
op SEC 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1014

)

Docket }525. Complaint, June 26, 1941—Decision, Aug. 5, 1942

Wh‘*l'e a corporation, engag:ed in the manufacture and interstate sale and distri+'
* butlon at wholesale of pianos covered or finished in whole or in part with a:
material, made exclusively for it, and designated by it “Kordevon"— \
reSented or implied, through use of aforesaid, commonly pronounced “Cordo-,
Yan,” term, in advertisements of {ts said products and in the labels attached
-thereto, that sald “Kordevon” was Cordovan leather;
e facts being that the mater!al in question-was a closely woven cotton fabric
" witht geveral coats of pyroxylin plastic deposited thereon, the appearance,
texture and feel of which was such as to induce the public into the bellef that
. it was genuine leather; and subsequent use in advertising of words “Plastic.
] Fabric," immediately after word “Kordevon,” on its labels of words, paren-
thetically, “A plastic fabric” in small print, and on the back of each piano,
the statement, “In the manufacture of the covering for this piano, 10 coats’
of pyroxylin plastic are used” were Insufficient to correct aforesaid erro-
wl Neous impression;
th effect of misleading and deceiving a substantial portion of the purchasing
bublie into the mistaken belief that the covering or finishing material on said
,bianos was genuine Cordovan leather; and of thereby causing it to purchase
8ubstantial quantities of sald planos, because of such mistaken belief,’
Whereby trade was diverted to it from its competitors:
4, That such acts and practices, under the circumstances set forth, were all to-
the prejudice of the public and competitors, and constituted unfair metheds
of competition In commerce and unfair and deceptive acts and practices
therein,

Rep

: )

: M7, Eldon P. Schrup for the Commission.

Hd’f'mon Colston, Goldsmith & Hoadly, of Cincinnati, Ohio, and
¥y, Tke Lamer and Mr, Elden M cFarland -of Washington, D. C., for
Yspondent.

[

COMPLAINT

PUrsuant to the provisions of the Federal Trade Commission Act,.
nd by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that The Rudolph Wur-
1t"ﬁel‘ Co., a corporatlon, Thereinafter referred to as respondent has'
Violateq the provisions of the said act, and it appearing to the Com-
Mission that a proceedmg by it in respect thereof would be in the,
ublic interest, hereby issues its complaint, statlng itg charges in that
Yespect g follows: '
Psracrarm 1. The respondent is a corporation orgamzed ex1stmg
"™d doing business under and by virtue of the laws of the State of

[ R L
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Ohio, with its principal office and place of business at 121 East Foul"th. .
Street, in the city of Cincinnati, State of Ohio.» The respondent 15

and for more than 2 years last past has been, engaged in the business
of manufacturing pianos, covered or finished, in whole or in parh
with a material designated by respondent as “Kordevon,” and in sell-
ing and distributing said pianos at wholesale to dealers, to be resold by
said dealers to the purchasing public. Respondent has caused, a0
now causes, its said pianos, when sold, to be transported from its
manufacturing plant in the city of De Kalb, State of Illinois, to the
purchasers thereof located in various States of the United States other
than the State of Illinois, and in the District of Columbia. Respond’
ent maintains, and at all times mentioned herein has maintained, 8
course, of trade in said pianos in commerce among and between the
several States of the United States, and in the District of Columbia-
Respondent is now, and has been at all times mentioned herein, 18
substantial competition with other corporations, firms, partnership$
and individuals engaged in the sale and distribution of pianos in co™’
merce among and between the several States of the United States an
in the District of Columbia. S : '

Par. 2. In the cqurse and conduct of its aforesaid business, and foF

the purpose of inducing the purchase of its said pianos, respondent

. has caused, and now causes, advertisements to-be inserted.in news-

papers, magazines, and trade journals having wide interstate circuld’
tion, and has distributed; and now distributes, circulars and letters 0,

the purchasing public in various States of the United States and' it .
the District of Columbia. In said advertisements, circulars, and let-

ters, so distributed, many false and misleading statements and repre’
sentations are made by the respondent in which the term “Kordevo?
is'prominently used as the trade name for, and as being descriptive 0%

the material used as a covering or finishing material, in whole or I

part, for respondent’s pianos. “Typical of the statements and repl_'?,‘;
gentations so made and circulated by the respondent are the following’
¢ * * A Piano that Actually Blends with your Home * * * Now, at

last, Wurlitzer solyes this major problem for you with America’s most c0101'ful
plano—a refreshingly new Wurlitzer finished in the exclusive new KordevoD:

. Kordevon, with its soft, rich texture, offers you a varlety of tasteful color®:

with which to enhance the beauty of your living room-—Kordevon is durablér

too—defles extremes of heat or cold, dampness or dryness—is easy to keef

fresh and beautiful. ' Lo
Warlitzer 1s the first to use Kordevon which evokes a& new epoch in 1u11l11"§"“8

- plano finishing. . od
. Finlshed In Kordevon, a remarkably beautiful and durable finish featur
exclusively by Wurlitzer. ) : o

. Finished in colorful Kordevon. - ) !
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-Wurlitzer is first with Kordevon, a mew finish, ‘hailed with enthusiasm by
eading decorative authorities for its unique beauty, its soft, rich texture, its
Varlety of tasteful shades.

In advertisements published in trade magazines, and intended for
the trade and for respondent’s dealers but not for the purchasing
Public, respondent has represented the covering or finishing material
Used on its pianos as follows:

RESEMBLES TOOLED LEATHER,

In appearance Kordevon Is almost exactly like lightly tooled leather. In

fﬂct, the average layman would likely think it was leather unless told other-
Wise, * .

" Pagr. 3. Cordovan is the name by which, as a result of long usage
8nd custom, an excellent grade and type of colored leather has become

Nown to the purchasing and consuming public. Cordovan was origi-

ha.lly manufactured in the Middle Ages at Cordova, Spain, of goat-
Skin, anq later of pigskin, and especially of fine horsehide split so
8 to retain its grain. This type of leather is still so made, and is
Used in the manufacture of men’s shoes, saddles, and other productd
Where 3 fine, durable, and attractive grade of leather is desired.

here is o preference among members of the purchasing public for
rdovan leather over other types and grades of leather owing to its
Superior quality and wide reputation for excellence.
Par, 4. “Kordevon,” the name by which respondent designates the
%vering or finishing material for its said pianos, is a product resem-
ling tooled leather in appearance, and is manufactured exclusively
Or the respondent. Its basic structure is that of a closely woven cot-
On fabric on which are deposited several coats of pyroxylin plastic,
®ach coat heated and dried in an oven before the next coat is applied.

fter the final coat has dried the so-called “Kordevon” grain is
. ®eated by the application of pressure by means of an etched steel

Dlate, An irregularity in texture is obtained by a final hand
Operation. ’ :

I.)AR. 5. By means of the use of the aforesaid term “Kordevon,”
Which closely simulates and conforms to the spelling and.pronuncia-
.lon of cordovan, in describing the covering or finishing material of
s said pianos, respondent has represented and implied, and now
Tpresents and implies, that said covering is cordovan, that. is to say,
% fine, durable, and expensive leather made from split horsehide,
8oatskin, or pigskin, '

In truth and in fact, respondent’s said covering or finishing mate-
Mal for its pianos is not cordovan, and does not have. the qualities of
%rdovan leather, but is, in fact, a closely woven cotton fabric, coated

~

.
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with a plastic material, and finished in such a way as to have the
. appearance of leather. . )
Par. 6. When respondent’s dealers display the said pianos, there
nothing to indicate to prospective purchasers the true composition 82
nature of the covering or finishing material appearing thereon. The
-only side of the said material exposed to the view highly resembles
leather, and feels like leather when touched. It is finished so as ‘
have the appearance of being a beautifully grained leather, and_lts
appearance and texture have the tendency to convey the impressio®
and induce the belief among prospective purchasers that the s
covering or finishing material is genuine leather. The said matert
"is not leather, but is, in fact, a cotton fabric coated with plastic, and 15
in imitation of genuine leather, )

" Par. 7. The use by the respondent of the foregoing false and Mm%
leading statements, representations and implications, as aforesaid, ?1“5
had, and now has, the tendency and capacity to mislead and dece}"ev
and has misled and deceived, and does now mislead and decel‘fe’

“purchasers and prospective purchasers into the erroneous and m¥°
taken belief that such statements, representations, and implicatio®
are true, and has caused, and now causes, a substantial portion ©
the purchasing public, because of such erroneous and mistaken belieXs
to purchase substantial quantities of respondent’s pianos.

The use by respondent of the said false and misleading statement$
representations, and implications has placed in the hands of respon®”
ent’s, dealers a means and instrumentality whereby said dealers ha®
been, and are, enabled to mislead and deceive members of the pur”
chasing public into believing that said statements and representatio?®
were and are true. As a result, trade has been diverted unfairly o
-respondent from respondent’s competitors, who do not use «Korde-
von” as a covering or finishing material for their pianos, and who 0.
not falsely represent the quality, nature, or character of the covering of
finishing material used, and injury has been done by respondent to
‘competition in commerce. ' '

Par. 8.-The aforesaid acts and practices of the respondent
“herein alleged are all to the prejudice of the public and of respon®;
ent’s competitors, and constitute unfair methods of competition 8%
unfair and deceptive acts and practices in commerce within th°
-intent and meaning of the Federal Trade Commission Act.

"Report, F1NDINGS A8 TO TIIE FACTS, AND ORDER

‘ Pursuant to the provisions of the Federal Trade Commission Adh
the Federal Trade Commission on June 26, 1941, issued and subs®”
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Quently served its complaint in this proceeding upon the respondent,
The Rudolph Wurlitzer Co., a corporation, charging it with the use
of unfair methods of competition in commerce, and unfair and de-
®eptive acts and practices in commerce in violation of the provisions
of that act. On August 4, 1941, the respondent filed its answer to
Phe complaint. Thereafter, a stipulation was entered into whereby
I was stipulated and agreed that a statement of facts executed by
the respondent through its counsel and Richard P. Whiteley, Assist-
_ 4t Chief Counsel for the .Commission, subject to the approval of the
Olmission, might be made a part of the record herein and might
8 taken as the facts in this proceeding and in lieu of testimony
I support of the charges stated in the complaint or in opposition
'tlel‘eto, and that the Commission might proceed upon such state-
Ment of facts to make its report, stating its findings as to the facts
(lnduding inferences which it might draw from the stipulated facts)
and it conclusion based thereon, and enter its order disposing of the
p_TOCeeding. The stipulation further provided, however; that the
Mght to file briefs and present oral argument on the law and on the
. Interpretation of the facts stipulated was reserved.
Thereafter, the proceeding regularly came on for final kearing
efore the Commission on the complaint, answer, stipulation (the
Stipulation having been approved and accepted by the Commission
And entered of record), and briefs by counsel for the Commission and
%unse] for the respondent (oral argument having been waived);
ind the Commission, having duly considered the matter and being
low fully advised in the premises, finds that this proceeding is in
® interest of the public and makes this its findings as to the facts
and itg conclusion drawn therefrom.

FINDINGS AS TO THE FACTS

Paracrarm 1. The respondent, The Rudolph Wurlitzer Co., is a cor-
Poration organized, existing, and doing business under and by virtue
of the laws of the State of Ohio, with the principal office and place of

Usiness at 121 East Fourth Street, Cincinnati, Ohio. Respondent is
0w and for more than 2 years last past has been engaged in the busi-
Ness of manufacturing pianos covered or finished in whole or in part
With a material designated by respondent as “Kordevon,” and in sell-
Lng and distributing such pianos at wholesale to dealers to be resold

Y such dealers to the purchasing public.

’ar. 2. Respondent causes and has caused its pianos, when sold,
t be transported from its manufacturing plant located in De Kalb,

RO U
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I11, to purchasers thereof located in various States of the United States
other than the State of INinois and in the District of Columbia. Re-
spondent maintains, and at all times mentioned herein has maintained,
a course of trade in its pianos in commerce among and between the
several States of the United States and in the District of Columbia.

Par. 3. Respondent is now, and at all times mentioned herein has
been, in substantial competition with other corporations and with firms
partnerships, and individuals engaged in the sale and distribution 0
pianos in commerce among and between the several States of the Unite
States and in.the District of Columbia.

Par. 4. In the course and conduct of its business and for the purpos®
of inducing the purchase of its pianos, respondent causes and h#S
caused advertisements to be inserted in newspapers, magazines, an%
trade journals Laving wide interstate circulation, and distributes ap

" has distributed circulars and Jetters to the purchasing public in variou®
States of the United States and in the District of Columbia. In these
advertisements, circulars, and letters so distributed, many statements
and representations are made by respondent in which the term “Ior-
devon” is prominently used as the trade name for, and as being descrip”
tive of, the material used in whole or in part as a covering or finishing
material for respondent’s pianos. Typical of the statements and repr®”
sentatjons so made and circulated by the respondent are the following’

* » * A Piano that Actually Blends with your Home * * * Now, 8!
last, Wurlitzer solves this major problem for you with Amerieca’s most colo!‘f“1
piano—a refreshingly new Wurlitzer tinished in the exclusive new Kordevon.

Kordevon, with its soft, rich texture, offers you a variety of tasteful color®
with which te enhance the beauty of your living room—XKordevon is durable, too—
defies extremes of heat or cold, dampness, or dryness—is easy to keep tresh
and peautiful.

Waurlitzer Is the first to use Kordevon which evokes a new epoch in Juxurious
piano finishing. - .

Finished in Kordevon, a remarkably beautiful and durable finish featul'ed
exclusively by Wurlitzer, .

Flnished in colorful Kordevon.

Wurlitzer I8 first with Kordevon, a new flnish, halled with enthusiasm by lead

ing decorative authorities for its unlque beauty, its soft rich texture, its yarlety
of tasteful shades. : . . : :
- A piano that embodies all the variety of color, texture, and grain hitherto ob-
tainable only-in the most expensive custom-built instruments; This s made
possible through the use of Kordevon, & remarkably beautiful and durable new
finlsh featured exclusively by Wurlitzer. Though delicately grained in texturé
the surface ean withstand severe abuse without showing signs of scuffing of
scratching. . ’



THE RUDOLPH WURLITZER CO. 297
P Findings
Introduces a new and finer finish
o KORDEVON

new texture—new color—greater durability.

. Flnlshed. in colorful, soft textured Kordevon, a unlque new finish exclusive
With Wurlitzer. Wurlitzer is the first to use lugurious, richly textured Kordevon,.
A finish of amazing durability. What is more, Kordevon is available in a great
¥ariety of color combinations, - '

* Par, 5. The definitions of Cordovan, as found in Webster’s New In-
ternational Dictionary, Second Editicn, 1937, are as follows:

Cor’ do-van (kor’ dé. van; orig. accented cor’ do. van’) adj. [Sp. cordeban, fr.

‘ 061-(101)&’ or Cordova in Spaln, fr. L. Corduba. Cf. Cordwain.]- Of or pertaining

0 C01'dova; [not eap.] made of the leather manufactured at Cordova.

Cor’ do-van, n. 1. A native or inhabitant of Cordova.

2 [not cap.] Cordovan leather; esp., a soft, fine-grained, colored leather, chiefly
nlanufuclured in the Middle Ages, at Cordova, Spain, of goatskins, and after-
w“_l'ds of gplit horsekides, goatsking, pigskins, etc., and esp. of fine horsehides
SDlit 8o ag to retain their grain. : . .

3. [not cap.] A brown, red-yellow in hue, of low saturation and low brilliance--

“ “lled also woodland brown. Cf. Color.,

1.)‘\11. 6. The word or term “Kordevon” used by respondent to de-
Sribe the covering or finishing material for its pianos is commonly
8lven a pronunciation similar to the pronunciation given the word or
term “Cordovan.” , P '
Uar. 7. Cordovan leather is frequently used in the present-day manu-
ACture of men’s shoes, saddles, and other products where a fine, dur-
le, and attractive grade of leather is desired, and there is a preference

“rdoyan Jeather. :
Lag, 8. The material used by respondent to cover its pianos is manu-
¢tured exclusively for respondent. YWhen applied, the material has
only one side exposed to view, which side highly resémbles grained
®ather in appearance and has the feel of leather, Its appearance, tex-
Ure, and feel are such as to convey the impression and induce the beliof

that, the material is genuine leather, ‘

Mong some members of the purchasing public for articles made from

Actually, however, the material is neither cordovan leather nor

“ather of any kind, but is a closely woven cotton fabric on which aré
Cposited several coats of pyroxylin plastic. Each coat is heated and
Med in an oven before the next coat is applied. After the final coat
naS dried, the so-called “Kordevon” grain is created by the application
Pressure by means of an etched steel plate. An irregularity in. tex-
Ure’is obtained by a final hand operation. '

L]
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Par. 9. Pianos finished in “Kordevon” were first offered to the pub- ,
lic by respondent in January 1939. Each piano offered for sale by re-
spondent since that time has borne the following label:

NOTICE
The Finlsh on.this piano is genulne
WURLITZER KORDEVON

1t is waterproof and will maintain its beautiful finish almost indefinitely if kept
properly clean.

FOR CLEANING
USE ONLY MILD (IVORY) SOAP AND A DAMP CLOTH

Avoid an excessively wet cloth as excessive moisture may run into your pien®
and cause damage.

DO NOT USE CLEANING FLUIDS, WAXES, POLISHES, OR HARD CAUS
TIO SOAPS. DUST OFTEN WITH A CLEAN DRY CLOTIIL

Since June 1939 a further label has been affixed by respondent 0
the back of each of its pianos, which reads as follows:

KORDEVON
BUILT BY
THE RUDOLPH WURLITZER COMPANY
' DH EALB, ILLINOIS

IN TIIE MANUFACTURF OF THE COVERING FOR THIS PIANO, TEN
COATS OF PYROXYLIN PLASTIC ARE USED

Par, 10. The Commission finds that the use by respondent of the
term “Kordevon” to designate and describe its material, particularly
when viewed in the light of the appearance and feel of the material it
self, i3 misleading to the public in that the term represents or implies
that the material is cordovan leather.

Respondent since May 1940 has inserted in all of its advertising
material the words “plastic fabric” immediately after the word “JKor-
devon,” wherever such word has been used. Since that date, also, th®
words “a Plastic Fabric” have been added parenthetically, in sm8
print, to the labels described above.

The Commission finds, however, that these terms are insufficient 10
correct the erroneous and misleading impression created by the us®
of the word “Kordevon.” Likewise, the use by respondent on its labels
of the statement, “In the manufacture of the covering for this piano
ten coats of pyroxyln plastic are used,” is insufficient to correct suc
erroneous and misleading impression,

- Par. 11. The acts and practices of the respondent as herein described
have the tendency and capacity to mislead and deceive, and have mis- .
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& Order .
led ang deceived, a substantial portion of the purchasing public into
18 erroneous and mistaken belief that the covering or finishing mate-
Ml on respondent’s pianos is genuine cordovan leather; and cause and
'4ve caused such portion of the public to purchase substantial quan-
Wies of respondent’s pianos as a result of the erroneous and mistaken
elief so engendered. In consequence thereof, substantial trade has
% diverted to the respondent from its competitors who do not engage
™ similar acts and practices.

CONCLUSION

The acts and practices of the respondent as herein found are all to.

€ prejudice of the public and of respondent’s competitors, and
“Onstitute unfair methods of competition in commerce and unfair
d deceptive acts and practices in commerce within the intent and
Meaning of the Federal Trade Commission Act.

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commis-
Slon upon the complaint of the Commission, the answer of the
1"E’SI)Ondent, a stipulation as to the facts entered into between the
resPondent through its attorney and Richard P. Whiteley, Assistant
Chieg Counsel for the Commission, and briefs in support of and in
IPposition to the complaint (oral'argument having been waived), and

® Commission having made its findings as to the facts and its
SOnclysion that the respondent has violated the provisions of the
‘edera] Trade Commission Act. :

1t 45 ordered, That the respondent, The Rudolph Wurlitzer Co., a
0(,’rI)OI‘ation, and its officers, agents, representatives, and employees,
\ectly of through any corporate or other device, in connection with

® offering for sale, sale, and distribution of respondent’s pianos in.
““Mmerce, as “commerce” is defined in the Federal Trade Commission’
Act, do forthwith cease and desist from: .
L. Using the word “Kordevon,” or any other word or term which
Wulates in spelling or phonetics the word “Cordovan,” as a trade
Nlame for, or as descriptive of, any covering or finishing material for.
Planos which is not in fact cordovan leather.
" 2 Representing in any manner that the covering or finishing ma-
i‘fl:lal used’ for respondent’s pianos is leather, when such material
" In fact other than leather. ,
N 1t 4 further ordered, That the respondent shall, within 60 days
?ft“l‘ service upon it of this order, file with the Commission a report
Qr.l Writing setting forth in detail the manner and form in which it has
®mplied with this order. : ’
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* Inx tHe MATTER OF

BDNJAMIN GOLDMAN TRADING AS TIGER YARN COM
PANY, MINNETTE YARN COMPANY, BENGO YARN
. SHOP, AND GOLDMAN’S YARN SHOP

COMPLAI‘\IT FINDINGS AND ORDER IN REGARD TO THE ALLEGED VJ[OLATIQN
OF SEC, 5 OF AN ACT OF CONGRESS APPROVED SEPT 20, 1914, -

Docket 4625. Complamt Now. 6, 1941——Demmon Aug. 5 1942

Where an individual, engaged under varlous trade names in interstate sale aﬂd
distribution of knitting yarns to the purchasing public direct and to retal
dealers—

(6) Made use in catalogues or on color cards and on labels attached to cértﬂig
of his yarns, of such terms as “Ileavy Tweed Velna,” “Shetland Fl0s%
“Camel’s Halr,” “Cashmere De Laine” and “Sport Angora”;

The facts belng the yarns thus designated were not, as understood by a sub

stantial portion of the purchasing public from the terms “Tweed,” “Shet-

land 7 “Camel’s Hair,” “Casbmere,” and ‘“Angora,” respectively compOSed

entirer of wool, of yarn, made from the wool of Shetland sheep grown o

‘ rthe Shetland Islands or the contiguous mainland of Scotland, of camel®

- hair, or hair of the Cashmere or the Angora goat, but said “Tweed” yarns -

were ‘not. composed of wool or contained:wool mixed with other fibers, in

_case of. “¥leavy Tweed Velna” in the proportion of about 63 ‘percent.

'f"wool and 35 percent rayon; sald “Shetland” yarns were made entirely of
't domestle wool} sald “Camel’'s Hair” was made principally of wool ap

o5t 'contained Httle, if any, camel's hair; said “Cashmere” contained fibers’

other than the hair of the Cashmere goat; and said “Sport Angora” cot.

. tained about-80 percent wool and 20 percent rabblt’s hair; and me_mbers

~"of public in purchasing product represented as made of said wools or hairs,

“r have a preference for the genume article rather than a substifute fol‘ Or

' gimulation thereof; - : '

(b) Falsely represented yarns composed of varying mixtures of wool, cottou'
and rayon as belhg eomposed in part of stk through application to such
products of such legends as.“A fine silk and wool mixture of fourply v

; “A fine mixture of silk and cotton”; “Silk Flake * * * A cotten aﬂ’

re

l-E
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silk combination"; “A beautiful and lurtrous mixture 01’ si]k and zephyr '
- and “A very attractive yarn of silk and pure wool”;

(c) "Misrepresented said .yarns through failure to dlScl_OS& that they were com*
posed in part of rayon which, when so-made as to simulate silk or wools
.has the feel and appearance thereof, and i3 practically 1ndl:tmgulshab19

\ th refrom, as a result whereof a substantial portion of the, purchasing
pub]ic bought said yarns as composed of the genuine product simulated ;

(d) Designated one of his yarus composed entlrely of wool and rayon as
“Crepe,” notwithstanding fact that a substantial portion of the purchasing
-, public understand products §¢ designated to be made of silk, product ¢ '
.the cocoon of the silk worm; and .

(e) "Represented, through use of words “Importers and Jobbers of Wox‘Ste‘i
Yarns—Angoras—Cotton” in connpection with his trade name “Tiger Yart
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** Co.,” that he was an importer and imported certain yarns offered, and that
“i.certaln of his said yarns were made of or contained fibers which, not pro-
{ duced in this country, are imported from foreign countries; :
! 'l.'he.fa(.‘ts being he imported no yarns or fibers from foreign countries, said
‘ Company was not an Importer, and there is a preference on the part of a
. Substantial portlon of the purchasin